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ABSTRACT

Although studies have been carried out on staffing and transfers of judicial officers,
there is limited empirical data on the effect of frequent magistrates’ transfer on the
administration of justice in Nairobi City County. This study sought to answer the
question on the effect of magistrates’ transfer on the administration of justice in courts
in the county. Specifically, it investigated the effect of magistrates’ transfers on case
backlog, on internal courts operations and on magistrates’ personal lives in four
magistrates’ courts in Nairobi City County. It was a descriptive survey based on both
the Uncertainty Reduction and the Socio-Technical System Theories. Using purposive
and systematic random sampling, the study sampled 2597 stakeholders for the period
between 1% September and 30™" October, 2019 methods. Semi-structured questionnaires
and key informant interviews were used to collect data. Quantitative data was analyzed
using Statistical Software for Social Scientist (SPSS) Version 20 and results presented
in tables and graphs. Qualitative data supplemented quantitative data. The findings
showed that magistrates’ transfer leads to case backlog and delays, increases case
administration costs, makes it difficult to organize the courts’ calendar and negatively
affects the magistrates’ learning curve and education of their children. Judiciary should
develop a widely acceptable transfer policy that give magistrates longer transfer
notifications. Transfer and hand-over protocols should ensure that cases do not suffer
unnecessary delays and costs and they should be such that they align transfers to the
national education calendar. Insight from the study could enhance best practices in
handling magistrates’ transfers in Kenya.
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CHAPTER ONE

INTRODUCTION

1.1 Background to the Study

The judiciary, as an arm of the government, is a critical constitutional organ in Kenya
that is responsible for dispensing justice, interpreting and applying laws, making laws
through precedence, protecting public rights and guarding the constitution (Ghai, 2018).
The judiciary is empowered to make decisions and adjudicate on matters affecting
persons, institutions and governments. It determines the constitutionality and legality
of national laws and policies and the legal propriety of acts and behaviors of citizens
(Kaweesa, 2012). In many countries, the judiciary is hierarchical with judges in higher
courts mandated and authorized to change or void decisions made by judges of lower-
courts (Rankin, 2014).

Arguably, transferring judicial officers that include magistrates for purposes of
reforming and/or restructuring the judicial system, must have regard to their critical
role. A job transfer is when a job position demands that an employee relocates from one
institution/geographical region to another without any change in salary, status or
responsibility (Sims, 2002). For instance, in the USA, magistrate judges are appointed
by merit for an eight-year renewable term though their duties vary from district to
district (Mccabea, 2014). Staffing in lower courts follow models that distribute
available staff among the districts. Subsequently, the Assignment Judge and the Trial
Court Administrator can either allocate or transfer staff to the divisions based on their

assessment of the respective needs (Williams, 2003).

In Guyana, magistrates have both civil and criminal jurisdiction and are located in the
magistrate’s court in every district. In some states, judiciary staffing is handled by the
Registrar of the Supreme Court and the Public Service Ministry (Republic of Guyana,
1998, Kaieteur News, 2014). In Argentina, magistrates in the lower federal court are
nominated by a Magistracy Council, chosen by the president but their transfer is
determined by this Magistracy Council (Garro, 2000, Goethe University, 2013). In
Trinidad and Tobago, where magistrates mostly exercise original jurisdiction over
criminal matters, transfers and reallocation is handled by the Court Human Resource

Management Unit in compliance with the Public Service Regulations, terms of



employment and in line with development of core staff competencies (The Judiciary of
Trinidad and Tobago, 2013, Republic of Trinidad and Tobago, 2019).

In England and Wales, magistrates are referred to as justices of the peace and they serve
as volunteer judicial officers whom legal training or qualifications are not a requirement
(The UK Judiciary, 2019). A focus on five ex-communist countries (Poland, Czech
Republic, Hungary, Bulgaria and Romania) shows that supranational (power and
influence that transcends national boundaries/governments) actors are largely involved
on matters of creating and staffing the courts including transfer of officers” across the
countries (Volcansek, 2010).

In Africa, instituting a viable, democratic and a functional judiciary has been a major
concern of national governments since the post-independence years but this has
succumbed to challenges such as inefficiency and poor organization of the judiciary
and court systems (Igbanugo, 2018). In mitigation, many African countries have
adopted officers’ reshuffles and transfers as judicial reform tools (Manga, et al., 2013).
For example, In Nigeria, where the state-based magistrates’ courts provide jurisdiction
over a wide range of offences, the Nigerian Bar Association (NBA) recommends
judicial officers be moved around every five years as a measure to reducing their chance
of compromising integrity (Anthasius, 2019; Tajudeen, 2013). However, in Borno,
Delta and Lagos states, judicial officers are allowed to control their own case calendars
(Langseth, 2003). In Uganda in 2011, in a bid to enhance efficiency and effectiveness
in the judiciary, there was a country-wide reshuffle involving 71 judicial officers, 46 of
whom were magistrates (Bath, 2013). In Ethiopia, under the judicial reform, a sub-
program within the Justice System Reform Program (JSRP) a Judicial Administration
Council (JAC) was established and granted the mandate to decide on the human
resource concerns of federal judges, including placement and transfers as well as

remuneration, staff appraisal and fringe benefits (‘Yohannes, 2011).

In the Kenyan judicial system, the superior courts are structured into a hierarchical
system with the Supreme Court (SC), being the highest followed by the Court of Appeal
(CoA), and then the High Court (HC). In addition, there are courts with status equal to
that of the high court, that is, the Employment and Labor Relations Court (ELRC) as
well as the Environment and Land Court (ELC) (Republic of Kenya, 2010, Hierarchy
Structure Services, 2018). The subordinate courts are the Magistrates Courts, Kadhis

Courts, Courts Martial as well as local tribunals (Republic of Kenya, 2010).
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Magistrates’ courts in Kenya are established under the Magistrates' Courts Act (No. 26
of 2015) and may be presided over by either a Chief Magistrate, Senior Principal
Magistrate, Principal Magistrate, Senior Resident Magistrate or a Resident Magistrate.
These courts have jurisdiction in both criminal and civil matters (Republic of Kenya,
2015).

Magistrates are a critical interface between the public and the judicial system and
mostly serve as courts of first instance in civil, criminal and family matters (Green,
2013, Bansal, 2014, UK Judiciary, 2014). In recent years, as a measure of increasing
effectiveness and performance there have been frequent magistrates’ transfers in
Kenya. In 2015, 31 magistrates were transferred, while in 2016, 17 Chief Magistrates
were transferred by the Judicial Service Commission (JSC) (Kariuki, 2015, Vidija,
2016). In the Kenyan judicial system, transfers are framed within the context of
resolving the imbalance of skills in respect to needs on the ground. This means, transfers
are motivated by the need to rationalize internal staff ratio and skills. Other triggers
including need to review career progression paths and to improve terms and conditions
of service that may cover among other issues like the provision of mortgage, medical
scheme and loan facilities (Judicial Service Commission, 2014). As far as the Judicial
Service Commission is concerned, there is need for the judiciary to institutionalize a
stable transfer policy. Therefore, knowing what to do if a situation arises at work
related to job transfer is in the best interest of leaders in an organization (Just Answer
LLC, 2014).

1.2 Statement of the Research Problem

There are several factors that influence transfer of magistrates in Kenya. One of them
was the vetting process which was carried out by the Judges and Magistrates Vetting
Board (JMVB) and which rendered some of the magistrates’ services obsolete and
compelled them to leave office subsequently triggering transfers to fill their positions.
Other triggers include transfer policy, establishment of new courts, the nature of cases
in certain areas which may necessitate posting of officers of a certain rank and the need
to strike a balance between case load and the number of judicial officers in a court
station. These scenarios are followed by transferring of magistrates from one court to

another or from one region to the other so as to fill the void.



In other situations, a need to break familiarity in one court, which often is regarded as
basis for compromised integrity, is the determining factor. Additionally, promotion is
also a factor that contributes to magistrates’ transfer. However, whereas transfers per
se have no problem, when done too frequently, they could create job disruptions both
internally and externally. This is supported by existing anecdotal evidence that shows
that both the dispensation of justice and other judicial functions (such as the personnel,
activities and structure of the justice system) are affected by transfers. Although studies
have been carried out on staffing and transfers of judicial officers, there is limited
empirical data on its effect in Nairobi City County. There is a need to analyze the extent
to which frequent magistrates’ transfer affect the administration of justice in the

country, hence this study.

1.3 Research Question
The study’s general research question was: what are the effects of magistrates’ transfer

on the administration of justice in courts in Nairobi City County?

1.3.1 Specific Research Questions

The study sought to answer the following specific research questions:

i) What are the effects of magistrates’ transfers on case backlog in magistrates'
courts in Nairobi City County?

i) What are the effects of magistrates’ transfer on the internal operations of the
courts in Nairobi City County?

iii) What are the effects of magistrates’ transfer on the personal lives of judicial

officers in Nairobi City County?

1.4 General Objective
The study’s main objective was to assess the effects of magistrates’ transfer on the

administration of justice in the magistrates’ courts in Nairobi City County.

1.4.1 Objectives of the Study

The study was guided by the following specific objectives:

i) To investigate the effect of magistrates’ transfers on case backlog in
magistrates’ courts in Nairobi City County.
i) To find out the effect of magistrates’ transfers on internal operations of the

courts in Nairobi City County.



iii) To determine the effect of magistrates’ transfers on the personal lives of judicial

officers in courts in Nairobi City County.

1.5 Justification of the Study

The study is significant since it has sought to quantify as well as gain insight on the
actual impact of transferring magistrates and how this implicates on the capacity of the
Kenya Judiciary to deliver justice to the public. To the policy makers in the judiciary,
this study has provided insight that could help improve relevant policy guidelines and
matters of transfers in the judiciary so as to mitigate on the aftermath of magistrates
transfers. Implementing the recommendations could contribute to embracing best
practices in handling transfers in a way that makes them more responsive to the delivery
of justice. The findings and insights could support better judgement for court users and
court administrators seeking to understand how to address the consequences of
personnel transfer on court proceedings and on the administration of justice. In addition,
the knowledge and insights could be extended to judiciaries in other countries who like

Kenya are undergoing reforms in their judicial systems.

The findings of the study have accentuated the knowledge on matters of transfers in the
public service in general and the judiciary in particular. This could be helpful to
individuals who have some stake or interest in the subject matter of the study including
students, academicians and researchers. In this regard, the study could offer some

grounds for further study on judicial-related issues.

1.6 Scope and Limitations of the Study

This study examined the direct and indirect consequences of magistrates’ transfer in
courts in Nairobi City County. The study was limited to four magistrates’ courts in
Nairobi City County, that is; Milimani Law Courts, Kibera Law Courts, Makadara Law
Courts and the Children’s Court at Milimani. These are courts of first instance, with
jurisdiction and powers in proceedings over both criminal and civil cases. The study
focused on the magistrates’ courts because besides being the courts that are highest in
number throughout the country, they are also the most widely distributed. Nairobi City
County was chosen because it has the highest concentration of these courts and
therefore findings within Nairobi magistrates’ courts are a reflection of magistrates’
courts in other parts of the country. The study targeted stakeholders in place for the
period between 1st September, 2019 and 30th October, 2019.



The researcher encountered respondents concerns that the questions they were asked
were probing into their competency and efficiency as judicial officers (or that of their
fellow judicial officers) or even had a bearing on the outcome of cases pending before
court. However, the researcher dealt with this issue by enhancing trust in the
respondents whereby he assured them of confidentiality of data obtained and explained
to them that the study was purely for academic purposes. Another limitation was where
the respondents became concerned or were skeptical over being victimized for their
views on the short comings in the judicial system. This problem was dealt with by

requiring the respondents to fill the research instruments anonymously.

1.7 Definition and Operation of Terms

Administration of justice refers to the processes by which the legal system of a country
is carried out (Duhaime's Law Dictionary, 2019). From a research perspective,
administration of justice refers to a set of theories, and the methodology used in
investigating the acquisition and utilization of tangible and intangible resources
by the judicial system with a view to providing justice in a given scenario
(Guimaraes, Gomes, & Filho, 2018). In this study administration of justice was

used to refer to expedition and determination of cases in the magistrates’ courts.

Backlog refers to a number of activities which have not yet been done but which need
to be done (Black's Law Dictionary, 2019). In the judicial process this refers to
inability of courts to supply services in response to the demand of cases filed at
100% and which leads to accumulation and congestion of cases in the courts and
occasions delay in the administration of justice (Dakolias, 2014). In this study
backlog was used to mean delays in the determination of cases that are already

before the magistrates’ courts.

Internal Operations according to McGrady (2019) involve performance of a practical
work or practical application of principles or processes for the non-public affairs
of a company or community. Dotdash Publishers (2018) note that internal
operations involve administration of business practices so as to have efficiency
within an organization. In the context of this study this meant activities carried
out within the judiciary generally and specifically within the magistrates’ courts

for the purpose or tangential to the dispensation of justice.



Personal refers to activity or event belonging to or affecting a particular person rather
than anyone else (Privacy Sense, 2019). In a job situation, personal matters relate
to the psychological, physiological and social issues that affect an employee
(Dotdash Publishers, 2019). In this study it refers to issues that directly affect an

officer of the court and specifically magistrates in a personal capacity.

Transfer refers to moving from one place of job to another, or to make someone to
move, especially within the same organization (Briscoe, Schuler, & Tarique,
2012). In a job situation this refers to a state where an employer requests or
demands that an employee relocate, from one place to another, for business
reasons or for organization’s policy issues (Just Answer LLC, 2014). In this
study transfer refers to the relocation of magistrates from one working station to

another as an administrative function within the judiciary.



CHAPTER TWO

LITERATURE REVIEW

2.1 Introduction

This chapter examines the relevant literature concerning transfer of judicial officers,
particularly focusing on magistrates. It examines the reasons that make it necessary to
transfer magistrates, the consequences this has on case backlog, the impact of transfers
on internal operations of magistrates’ courts and the impact of magistrates’ transfer on
their personal lives. The chapter then critiques the literature reviewed and presents a
theoretical framework.

2.2 Job transfers overview

Transfers occur when employees are shifted to another department or site or a related
classification without altering their job rank, responsibilities or salary (Heathfield,
2018; Sukat Organization, 2012). The Torrance Unified School District (2009)
handbook proffers transfer as the relocation of an employee to a different department
or job site or to a related classification within the same salary range. As per the Judicial
Service Act (2011), a transfer basically refers to the appointment to some office other
than that previously appointed to either on permanent basis or otherwise and which is

not necessarily a promotion (Government of Kenya, 2011).

To manage transfers, organizations should develop an employee transfer policy (Core
HR, 2012). An effective transfer policy needs to comprehensively address issues that
cover the rights of the organization to deploy or transfer employees, the terms and
conditions and procedures that guide employees in the application for transfer to
another job, transfer back to former job and the effects of transfer on remuneration and
seniority (Judicial Service Commission, 2014). Claudius (2011) notes that the terms,
conditions and procedures for application for transfers should be stipulated in the policy
and further postulates that the policy should clearly state the organization's stand on

employee transfer so as to prevent any misconception among employees.

There are several types of transfers that include horizontal transfers, vertical transfers,
geographical transfers, lateral transfers and demotions. Horizontal transfer, also known
as lateral transfer is where the employee is moved from one department to another in
the same level (Roberts, 2018). This is triggered by job matching and job relocation

in an organization (Ariga, 2004). Horizontal transfers are instituted by the
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organization’s management with the aim of maintaining production or output or when
a new employee fails to adjust his/her skills and abilities accordingly in the given job.
It can also be done to increase the versatility and widening of skills for employees or
for job training (Sasaki, Takii, & Wan, 2013). According to Kalpana (2015), a
horizontal transfer is regarded as a geographical transfer when an employee changes in
the job’s geographical location (for example from one county to another) without a
change in responsibilities or remuneration and is meant to satisfy employees’ needs and
their desire to work in a friendly atmosphere, in a department where scope for individual

growth is high, in or near their native place or place of interest.

On the other hand, vertical transfer occurs where an employee moves from a lower job
level to a higher level as a result of promotions as well as for vertical knowledge transfer
(Cova & Fejfarova, 2015). The authors further state that vertical knowledge transfer
may be influenced by internal factors at the individual and organizational levels and
this may include willingness to share knowledge as well as organizational climate.
Josten and Schalk (2010) point out that demotion is a kind of vertical transfer that
involves loss of status or rank of an employee. Accordingly, there are several reasons
that may compel for demotion which include and not limited to: poor employee
performance, disciplinary actions, position elimination or organizational restructuring,
and at times an employee-desired reduction in responsibility. In addition, demotions
have the potential to reduce employee’s feelings of exhaustion, but in this case only if
the new position is less demanding. The common types of magistrates transfer in Kenya
include lateral transfer, especially from one type of law court to another, vertical
transfer during promotions and geographical transfer, where magistrates move from a
court station in one geographical area to another.

According to Sukat Organization (2012), job transfers may occur for several reasons
including a request by the employee due to personal or social reasons such as family or
health, a requirement from the human resource department dictating the time period
that a staff member may be retained in a given region or department, and changes in
work necessitating transfers in organizations. A drop in production or rather downsizing
or total stalling of certain business activities/operations may call for job elimination in
some cases but as an alternative the employees may request for transfers. Claudius
(2011) points out that organization re-engineering due to factors such as mergers and

takeovers may compel the affected staff to seek for transfers.



Causes of transfer for judicial officers cited include staying in one station for a long
period of time (Tajudeen, 2013) or government policy (Bath, 2013). They could also
be as a result of disciplinary sanctions (United Nations Office on Drugs and Crime,
2015). The Office of the United Nations High Commissioner for Human Rights (2013)
has stressed that human rights must be observed in the transfer of judiciary staff. The
office directed that individual judges must have a right to enjoy independence in
performing their professional duties free from any manipulations such as punitive and
forceful transfers. In other words, while it may be necessary to transfer magistrates from
one court station to another, this must be done whilst respecting the principle of the
independence of the judiciary as an institution from undue interference by the other

arms of government (Republic of Kenya, 2016).

The Human Resource Council (2018) postulates that for purposes of control and
removal of disjointed transfers, organizations should formulate appropriate transfer
policies which clarify when staffs consider themselves eligible to apply for transfer by
meeting certain clear and pre-existing conditions such as the length of service in a
particular position or station. In addition, Harewood (2018) states that the trasfer policy
should clearly state the events and circumstances that could possibly oblige the
management to go for employee transfers in view of reducing the staff head count, such

as, economic reccession and government policies.

In Kenya, although the retired constitution provided for the independence of the courts,
transfers continued to be abusively used as a punitive tool against judges and
magistrates who acted dispassionately and with independence to the executive’s
disadvantage (Mbote & Akech, 2011). However, under the Kenya Constitution, 2010,
the power to appoint, discipline, and dismiss magistrates is wholly transferred to a more
empowered and restructured Judicial Service Commission. Nonetheless, the right to
transfer, promote or remove officers in the judiciary, be it judges, magistrates, or other
judicial officers, is one of the key elements of the independence of the judicial arm of
government. This study sought to determine both the internal and external triggers of

transfers for the magistrates in courts in Nairobi City County.

2.2.1 Effect of Magistrates’ Transfers on Backlog of Cases
According to Lim (2013), magistrates’ transfer leads to a backlog of cases which relates

to a huge pile up of unattended cases impeding the capacity of the courts to hear or
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determine them within reasonable and stipulated timelines. Consequently, the backlog
of cases leads to unreasonable delays which in turn not only render the adjudicative
process inconvenient but also compromise the capacity of the judiciary to deliver
services effectively and efficiently (Alam, 2000). Golding (2013) postulates that delay
in the hearing and determination of cases due to backlog, increases pressure on the
current cases and is thus detrimental in the realization of justice and the rule of law as
well as the economic development of a country. Imwalwa (2014) supportively points
out that backlogs are a serious concern since they undermine the constitutional
imperative of delivering timely justice. According to Waters and Strickland (2017)
delays are pernicious in several ways especially because they undermine the public
interest in final resolution of disputes. In addition, judges could get demoralized and
hesitant in making a ruling when they realize that they will not determine a case but
this will be done by their successor after they go on transfer (Ghosh, 2018). This study
sought to determine the relationship between magistrates’ transfers, case backlog and

overall effect on administration of justice.

An article on Bangladesh judiciary highlights rotation and transfer of judges as a
contributor to backlog, an implication that the movement of judges makes it impossible
for a judge to push forward a case from the initial mentioning to sentencing seamlessly
(Alam, 2000). There is need to determine the link between transfers and case backlog
in Kenya since the study was done in Bangladesh, though both are developing countries.
In Kenya, the concern over case backlog has been persistent. According to the Daily
Nation Newspaper (71" February, 2018) a large number of cases have been progressively
piling up in courts for over a decade in spite of a clean-up drive. In the kenyan law, a
case terminates or abates when one of the parties or the accused demises before the
conclusion of the trial (The Kenyan Judiciary, 2018). In January, 2017, the Hon. Chief
Justice, David Maraga launched his blueprint under the Sustaining Judiciary
Transformation (SJT) initiative where all courts were required to clear case backlog by
ensuring that all cases which were five (5) years old and above were heard and
concluded by December, 2018 (Directorate of Public Affairs and Communication,
2018).

A study that investigated factors influencing management of case backlog in judiciary
within Meru and Tharaka-Nithi Counties in Kenya was able to identify availability of

judicial staff as a contributing factor to the management of case backlog. However, this
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study which recommended that the judiciary should ensure adequacy of staff, did not
look at what role magistrates’ transfer plays in the backlog issue (Makau, 2014). This
study determined whether and how the prevalent transfers of magistrates are
contributing to backlog of cases in courts in Nairobi City County, a concern that has

been persistent for long in the corridors of justice.

2.2.2 Impact of Transfers on Internal Operations of Magistrates’ Courts

The justice system helps to uphold, test and enforce the law and the courts’ role is to
resolve disputes in a fair and rational manner. The court is an impartial and independent
forum and as such, judges are free to execute the law dispassionately irrespective of
either the government’s or public interest. Moreover, court decisions are governed by
the law and the available evidence hence discarding bias or suspicion (Canadian
Superior Courts Judges Association, 2008). According to Heathfield (2014), when a
transfer takes place, it helps develop the employee by widening their span of
knowledge, exposure and experience. On the flip side though, when transfers affect
magistrates, the proceedings in cases before them are disrupted. The effect of such
transfers could thus lead to increased costs of litigation due to delays, drawn-out court
processes, disrupted cause-lists and case diaries, miscarriage of justice, prolonged stay
of suspects in custody and change in overall performance indicators. These issues are
core to on-going cases and thus affect internal court processes. Delays in the hearing
and conclusion of cases as occasioned by transfer of magistrates would lead to
prolonged time before case determination, reported to be 35.3 months in Cook County
in Hlinois (Monek, 2009). Other outcomes include increased cost of litigation and
reduced public confidence in the courts. Case assignment with due flexibility and
concern for consistency is central in case-processing and can directly affect the length
of proceedings and hence reduce the costs of seeking justice (UNODC, 2011). This
study sought to determine the impact of transfers on internal operations of Magistrates’

Courts.

As Bridgman and Corboy (1982) observe, a majority of the layman population
disregard the civil justice system due to internal issues such as time consuming
tendencies and cost inefficiency. According to Monek (2009), a study done in Cook
County in the USA shows that it took an average of 35.3 months for a case to be
disposed by either settlement, prosecution, default or verdict, while from filing the

lawsuit to verdict, a case may take 3 to 4 years. This depicts a slow and painstaking
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internal processing of cases that could lead to miscarriage of justice. The current study
looked at Kenya’s situation, specifically on the effect of magistrates’ on the expeditious

determination of cases.

Monek (2009) notes that a delay of cases in courts and lengthy court procedures
occasion deterioration of evidence and make it difficult for justice to be realized by the
end of the case trials. It also erodes public confidence and loyalty to the court system.
Bureaucracy when combined with transfer of magistrates could lead to serious
challenges of internal operations of the court. In some instance restarting of a case
further affects internal operations of the magistrates’ courts as shown by Laws (2016).
It could also distort records management. A study by Mafu (2014) revealed occasional
misplacement of court records due to lack of case file tracking system. Records
management is an integral part of a case process from registration to determination
(International Records Management Trust, 2010) and this could be made worse by
magistrates’ transfer. This study sought data on whether magistrates transfer has an

effect on courts’ daily routines and annual work plans.

Proportionality and appropriateness of time it takes to provide an outcome for a case
is a predictor of justice dispensation under the maxim, justice delayed is justice denied
(Burstyner & Tania, 2014). In Mombasa Kenya, the trial of a British terror suspect,
Jermain Grant stalled for two years, between 2015 and 2017 upon the transfer of the
presiding magistrate (The Standard Newspaper, 2" February, 2017). This shows that
magistrates’ transfer could lead to serious implications on internal operations of courts
with some cases simply stalling. This study sought to find out the impact of magistrates’

transfer on internal operations of the affected courts.

2.2.3 Impact of Magistrates’ Transfer on the Personal Lives of the Magistrates

Work transfer is a change. All changes come with disturbing the status quo. This
notwithstanding, job transfer is a job experience that should bring out job satisfaction.
There exists a positive relationship between job satisfaction and performance implying
that high job satisfaction is tantamount to high job performance and the resultant overall
organizational performance (Bakoti¢, 2016). Also, different demographic factors like,
age, gender and income affects the job satisfaction (Valen, 2011). Furthermore, there
are several outcomes from employees’ transfers that affect individual employees. For

example, the employees having a good attachment with the organization may have their
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morale disturbed by a transfer (Gary, 1998). Additionally, family members of the
employee could get psychologically disturbed especially where they have to relocate to
a new region with the entire families. Transfers will also have financial cost
implications to the affected person in form of shifting households and furniture. The
transferred employee may resign if not willing to leave the current location (Gary,
1998). It is for this reason that the Oregon state in the USA passed a law stating that
from July 1, 1946, no transfer is to infringe the rights of a judicial service member or
deprive them of any benefits or credits accruing to them (Oregon Laws, 2013). The
current study sought data on how magistrates transfers affect their personal benefits or

situations.

In summary transfers lead to disruption of life for the affected officers evident through
disruption of schooling for the children of the affected officers, mental and physical
stress, disrupted knowledge flow, compromised performance and possible confusion
(Kalimo, Ei-Batawi, & Cooper, 1987). Furthermore, that performance contracting has
been introduced and applies across the board to ensure the judicial staff and officers are
highly competitive and professional and that they serve the public with utmost
dedication (Judiciary Transformation Framework, JTF 2012 - 16) thus job transfers are
potentially counterproductive and the two have been found to be inversely correlated
(Ndogo, 2015). In the same light, initial days after relocation renders employees to feel
anxious and worrying about how well they will perform at the new job stations. Other
feelings are inadequacy when compared with experienced employees, and a general
concern on how well they will get along with their co-workers (Kukreja, 2019).
Therefore, where magistrates’ transfer becomes an item of reforming and restructuring
a judicial system, the movers of the policy must take into consideration this vital role
that magistrates play in the administration of justice. This study sought the officers’

perception on the effect of transfers on their personal lives.

2.3 Magistrates’ Transfer and Administration of Justice

In Kenya, challenges that face the criminal justice system continue to persist. Improving
the broad performance of law and justice processes is a complex and long term task
which is beyond the strengthening of particular institutions (ICJ Kenya, 2018). Despite
this, the Kenyan public generally considers the judiciary to be in charge of deciding
cases and settling disputes among the people and/or between the people and the state.

However, in addition to these, judicial officers (judges and magistrates) have additional
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roles in the execution of justice in the country, for example, ensuring justice is available
and that the constitution is observed by all including other institutions of the state (Ghai,
2016). This study aimed at determining the effect of magistrates’ transfers on ability of
the judiciary to decide cases and to settle disputes.

Under the Constitution of Kenya 2010, the Judicial Service Commission (JSC) has the
mandate of ensuring that the judiciary is independent and accountable and that it is well
equipped to ensure it is efficient and effective in the overall administration of justice
(Government of Kenya, 2010). In this regard the Commission’s mandate includes
appointing, disciplining and/or otherwise removing from office, judicial officers and
other staff of the judiciary. The Constitution also provided for a vetting mechanism
through which Judges and Magistrates, appointed under the previous constitution, and
who did not meet various performance thresholds, were to be removed by the Judges
and Magistrates Vetting Board. This leaves the issue of transferring magistrates as a
function to be undertaken by the judiciary administration. At the top of this
administration is the Chief Justice as head of the institution and the Chief Registrar as
the chief court administrator and accounting officer. This study obtained data that could

improve on the policy of transferring magistrates.

Transferring magistrates result in varying outcomes both on the affected persons and in
the delivery of justice. A poor implementation of the policy of transferring magistrates,
however noble the intentions could be, can cause disruptions which are
counterproductive to the overall aim of enhancing the performance of the judiciary in
question. A study in India illustrates, from the judges’ perspective, how poorly
implemented transfers of judicial officers could severely impede administration of
justice at the lower courts ( Asian Development Bank, 2010). This study sought to gain
insight and to build on knowledge that could help improve the transfer of magistrates

in a practical aspect.

Krishnan, et al ( 2014) point out that frequent transfers frustrate judges by contributing
to instability of the court and their personal lives as well. Additionally, frequent
transfers deny judges the opportunity to bring a case to completion from start to finish
and hence makes it impractical to appreciate the progression of a case. Due to frequent
transfers, there is bound to be a disconnect between judges and the society, thus

depriving judges of the incentives to create impact to the community. This study sought
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to determine the impact of magistrates’ transfer on the administration of justice in the

affected courts.

2.4 Theoretical Framework
The study was founded on the Uncertainty Reduction Theory and The Socio-Technical
System Theory and the study aimed at enriching the precepts of these two theories.

2.4.1 Uncertainty Reduction Theory

The Uncertainty Reduction Theory (URT) that was developed by Charles Berger and
Richard Calabresse in 1975 postulates that it is essential to use correspondence to
retrieve an individual’s data in view of projecting their action. This is because, when a
person meets new people in a new work station, the social interactions are meant to
reduce uncertainty and enhance predictability as explained by this theory which is
variably referred to as initial interaction theory (Bajracharya, 2018). In support of this
theory, research findings have it that initial interactions between strangers involve
exchange of personal and public information but these interactions are not static since
they may change as they develop (Haunani, 2008).

The theory postulates that people wish to eliminate uncertainty. In a study by Kramer
(1993) on employees who were transferring within the same company, it was found that
during initial interactions individuals who are information-seeking are perceived
positively. In addition, transferees tend to open up on personal topics easily with those
they perceived positively during initial interactions. Kramer notes that transferred
employees emphasize on reducing transfer shocks and uncertainty in their new
environments an implication that as uncertainty increases, information seeking motives
increase. In the URT, lack of skills in gathering information and poor communication
affect the interpersonal communication. This implies that in the context of this theory

a person who is unable to seek information is disadvantaged.

In this study, URT explains that when magistrates transfer to a new work station they
need to create new relationships and learn the organization in order to enhance their
performance. The immediate social interactions are meant to reduce uncertainty and
enhance predictability in a new job situation. Within the context of the theory, this is a
process. However, this study endeavored to show that the principles of URT would
explain that transfers are disruptive in the life of the magistrates whereby achieved

reduction of uncertainty and enhanced predictability in their current job situation is
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disrupted when the officers go to new stations. Arguably, the process of reducing
uncertainty and enhancing predictability will have to be repeated in the new work
stations. As a consequence, the performance of the magistrates will initially reduce as
they attempt to get used to the new work environment. This cyclic disruption ultimately
affects hearing and timely determination of cases as well as the personal lives of the
magistrates and hence the overall performance of the judiciary. The argument in the
context of this study is that performance of magistrates is better where uncertainty has
been reduced to minimum levels and predictability is optimized. Therefore, in view of
URT, magistrates’ transfers should be minimized and made predictable and

determinable.

This theory formed by basis for the two first objectives of the study: the effect of
magistrates’ transfers on case backlog in magistrates’ courts and the effect of
magistrates’ transfers on internal operations of the courts. However, it failed to
adequately give theoretical ground work for the effect of transfers on magistrate’s lives

and thus the researcher adopted the socio-technical system theory.

2.4.2 The Socio-Technical System Theory

To cover the effect on magistrates’ transfers, the study adopted the social-technical
systems (STS) theory. STS theory which was originally developed by Emery and Trist
(1960) involves the interaction between humans, machines and environmental aspects
in a work system. Baxter & Sommerville (2011) point out that the socio-technical
systems approach focuses on the incorporation of human, organizational and technical
factors in the design of organizational systems and of great essence is the harmonization
of the technical and organizational aspects. This theory has principles which are
relevant to this study. One of such principles is the participation of employees in the
organization structure design. This was important to the study in that the judicial system
in Kenya ought to involve the magistrates in formulating policies and structures of the
court system so as to put a check on the drawbacks of the transfer procedures on the

operations of the judicial system.

The STS theory further provides that the institutional conditions ought to provide for
quality standards of life. This is essential in the instance where the transfer affect the
personal life of the magistrate. This theory suggests that the social system and the

design of the organization should consider the lives of the employees which in this case
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are the magistrates. According to Eason (2008), the STS theory places much emphasis
on the reality of work and the interdependence between the social system and the
technical artefacts and by this it helps in internalizing the impacts of changes in the
technical system on the performance of an organization. In the context of the Kenya
judicial system, this theory provides that the transfer system should consider the
existence of the factors that affect the lives of the magistrates. However, this theory
emphasizes that changes should be made continuously to meet changing environmental
pressure. According to Wanza and Nkuraru (2016), change management influences the
entire organizational performance in various aspects such as leadership, technology, as

well as organization structure and culture.

As per this research, the judicial structure and systems have a responsibility of creating
an environment that can enable magistrates to learn and adapt accordingly to changes
in the nature of the society and systems. The transfer policy makers at the judiciary
have the duty of learning the dynamics of social characteristics and formulating strong

relevant policies to address it.

2.5 Research Hypotheses
Hi Magistrates’ transfers have a significant effect on the case backlog in magistrates’

courts in Nairobi City County.

H> Magistrates’ transfers have a significant effect on the internal operations of the

courts in Nairobi City County

Hs Magistrates’ transfers have a significant effect on the personal lives of judicial

officers in courts in Nairobi City County.
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CHAPTER THREE

RESEARCH DESIGN AND METHODOLOGY

3.1 Introduction
This chapter presents the design and methodology that was adopted by the study. It
defines the study geographical area, the target population, the sample and sampling

procedure, research instruments, data collection and data analysis procedures.

3.2 Research Design

The study used a cross-sectional research design which made it possible for the
collection of data from respondents who may have similarities but differ in key
characteristics (Roundy, 2018). This research design allowed for combination of both
qualitative and quantitative methods. Data collected was about the magistrates’ transfer
and in which case participants were distinctly those in selected courts in Nairobi City

County.

3.3 Target Population

The study sought information from the magistrates stationed in courts within Nairobi
City County plus other identified stakeholders in the justice systems that are affected
by their services. The target population was highly dynamic and infinite but, the study
targeted stakeholders in place for the period between 1% September, 2019 and 30™
October, 2019. The population of this study consisted of stakeholders that interact with
the magistrates within Nairobi City County. The study targeted 2597 stakeholders in
the four courts in Nairobi including Milimani Law Courts, Children’s Court, Kibera

Law Courts and Makadara Law Courts. The target population is reflected in Table 3.1.

3.4 Sample Techniques and Sample Size

The study adopted purposive and systematic random sampling to identify the
respondents. According to Patton (1990), purposive sampling requires the researcher to
develop a sample from respondents who bear specialist knowledge and have capacity
on the research issue and are willing to relay relevant and in-depth responses. This
method was used in identifying the courts under study within Nairobi. Four magistrates’

courts were studied.

Systematic sampling was used to select the study sample and being a probability based

sampling technique, each member of the population had equal chances of selection. The

19



study used a list of distribution of magistrates, listing of cases, list of members of Court
Users Committee (CUC) and list of lawyers and counsel from the Law Society of Kenya
(LSK) for the months of September and October 2019 as the sampling framework. The
sampling frame was used to arrive at the participants and in which the total population
(N) was divided by the sample (s) number to give the n" position. All individuals that
fell within the n'" position were sampled and this process repeated until all the sample
was filled up. The individuals included magistrates in selected courts, parties to
criminal, civil and children cases reported in the courts under study between 1st
September and 30" October, 2019. Other respondents were selected members of CUCs,

lawyers and state/prosecution counsel.

According to Mugenda and Mugenda (2003), a sample that is at least 10% of the
population of interest is representative enough. Gay (1996) further postulates that
between 10 and 20 percent of the population are sufficiently able to provide findings
that are reliable. Consequently, the researcher preferred to obtain ten percent (10%) of
the population under each stratum. The procedure of obtaining the sample size is as
shown in the Table 3.1. The sample was drawn from a population that had 57
magistrates (30 in Milimani Law Courts, 7 in the Children’s Court, 9 in Kibera Law
Courts and 11 in Makadara Law Courts). It also included 1300 parties to criminal cases,
1000 parties to civil cases, 90 advocates and 38 prosecuting and state counsel as well
as 110 non-judicial members of the CUCs. The Court Users Committee, commonly
abbreviated as CUC, is a platform that brings together actors and users (judicial and
non-judicial) of court services. The justice sector platform is critical in enhancing public
participation and stakeholder engagement. It is also meant to develop public
understanding of court operations, and to promote effective justice sector partnerships.
The sample also included 1 Registrar High Court and 1 Registrar Magistrates’ Courts

from whom data was obtained.
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Table 3.1 The Sample Population

Respondents Court Station N S
Milimani | Children’s Kibera Makadara
Law Court Law Law
Courts Courts Courts
Magistrates 30 7 9 11 57 12
Parties to 600 100 300 300 | 1300 | 130
criminal cases
Parties to civil 800 200 i i 1000 | 100
cases
Non- judicial
Members of 40 10 30 30 110 | 11
Court Users
Committees
Lawyers 45 3 20 22 90 9
State Counsel 15 1 10 12 38 4
Registrar High 1 1
Court
Registrar
Magistrates 1 1
Courts
Total 2597 | 268

Source: Office of the Registrar, Magistrates Courts, (2019)

3.5 Data Collection Procedure

Quantitative data from magistrates was collected by use of questionnaires that were
constructed by the researcher and organized according to objectives of the study. For
qualitative data, in-depth interviews were conducted with key informants, who included
Registrar High Court and Registrar Magistrates’ Courts. The responses helped
supplement interpretation of the quantitative results. Unstructured questions, founded
on the specific objectives of the study were used to fabricate the interview guide that
helped retrieve information from the informants. The questionnaire that had both open-
ended and closed-ended questions allowed for focused, conversational, two-way
communication and in-depth responses from participants. The key informants were
purposively chosen based on their personal experience and professional knowledge on

magistrates’ transfers.

3.5.1 Validity of Research Instruments
Validity, the degree by which the sample of test items represents the content the test is
designed to measure, was achieved by reviewing the instrument with experts who have

experience in the matters that were investigated (Borg & Gall, 1989 cited in Abdifitah,
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2015). The aim was to ascertain the suitability of the instrument to collect the data.
These experts included the supervisor and lecturers at the Department of Political

Science and Public Administration, University of Nairobi.

3.5.2 Reliability of Research Instruments

Reliability was achieved through a statistical analysis for reliability of the construct
(Odesso, 2012). Split-half technique was appropriate for this because it took care of
changes in times and circumstance. Split-half technique was done to 27 individuals,
which is 10% of the sample size. It involved the researcher collecting data then splitting
the data pieces into two equal parts for which statistical analysis was done separately
and the results compared. Cronbach’s alpha coefficient that ranges between 0 and 1 was
used to test the reliability (Waiganjo, 2013). Higher alpha coefficient values meant that
instrument’s scales are more reliable. The acceptable Cronbach’s alpha value was 0.778
meaning it met the threshold. This implied that the instruments are sufficiently reliable
for measurement, but those with lower scales were discarded. The participants in the

pilot were never part of the main study.

3.6 Data Analysis

After collection, data was checked, cleaned, coded and entered, then edited and finally
classified. Quantitative data was analyzed using the SPSS version 20. In addition, both
inferential and descriptive statistical data analysis was done. As such descriptive data
was presented using percentages, frequencies, mean and standard deviation while
inferential data was tested for regression, correlation and ANOVA. Frequency and
percentage tables as well as graphs were plotted for some responses in view of
enhancing better presentation of the results.

Quialitative data provided descriptive information on perceptions and opinions of key
informants on magistrates’ transfers. Qualitative analysis was conducted and used to
supplement interpretation of quantitative analysis and then analyzed thematically. The
qualitative data collected was analyzed by use of content analysis approach guided by
the objectives of the study.

3.7 Ethical Considerations
To meet ethical concerns and standards during the study, the researcher obtained an
introductory letter from the University of Nairobi which was used to apply for a

research permit at the National Commission for Science, Innovation and Technology
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(NACOSTI). These documents were used by the researcher to introduce the study to
the sampled respondents. The researcher ensured that all information given by the
respondents is maintained private and confidential. The researcher assured the
respondents that no private information would be divulged to any third party and that
data obtained would not be used for any purpose other than academic. Informed consent
was sought from the respondents before the questionnaires were issued. The researcher

has acknowledged all literature cited in the study to avoid cases of plagiarism.
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CHAPTER FOUR

DATA PRESENTATION AND DISCUSSION OF FINDINGS

4.1 Introduction

This study aimed at assessing the effects of magistrates’ transfer (the independent
variable) on the administration of justice (dependent variable) in the magistrates’ courts
in Nairobi City County. This chapter discusses the results of the analysis and presents
the data that was found after the research was conducted. The chapter provides data on
response rate, presents results of background information, results on effects of
magistrates transfers on backlog of cases, on internal operations of the courts and on
their personal lives. The chapter also contains results and discussions of inferential
statistics (Correlation, ANOVA and regression analysis).

4.2 Response Rate

Out of 268 respondents who were targeted by the researcher only 253 responded (33
officers of the court, 221 parties to court cases and 2 registrars). This was as shown in
Table 4.1. This translates to 94% response rate which is a good response rate well above
the 70% threshold (Doherty, 1994).

Table 4.1 Response Rate

Respondents S Actual
Magistrates 12 9
Parties to criminal cases 130 123
Parties to civil cases 100 93
Members of Court Users Committees 11 11
Lawyers 9 10
State Counsel 4 5
Registrar High Court 1 1
Registrar Magistrates Courts 1 1
Total 268 253

Source: Office of the Registrar, Magistrates Courts (2019)
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4.3 Background Information
To determine demographic characteristics of the sample population, the respondents
were asked to provide information on their age, gender, level of education and work

experience. The information is presented in Tables 4.2 - 4.5.

4.3.1 Age of the Respondents

Table 4.2 shows the age distribution of the respondents.

Table 4.2 Age Distribution of the Respondents

Respondents Frequency Percentage
Below 25 years 39 15
25-35 years 108 43
36-45 years 62 25
46-55 years 29 12
above 55 years 13 5
Total 251 100

Source: Field Data (2019)

Findings in Table 4.2 show that the majority (43%) of the respondents were aged
between 25-35 years while 25% are aged between 36-45 years. This implies that most

of the respondents in the study were young and middle aged.

4.3.2 Gender Distribution of the Respondents
Table 4.3 shows the gender distribution of the respondents.

Table 4.3 Gender of the Respondents

Respondents Frequency Percentage
Male 175 69
Female 78 31
Total 253 100

Source: Field Data (2019)

The findings in Table 4.3 show that a majority (69%) of the respondents were male
while 31% were female. This suggests that more males than females either interact with

or use the magistrates’ courts.
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4.3.3 Respondents Level of Education

The level of education attained by the respondents is as shown in Table 4.4.

Table 4.4 Level of Education

Category Response Frequency Percentage
within Group
Officers of the Diploma/Certificate 8 3
Court Bachelors degree 11 4
Masters degree 14 5
Parties to Court | No basic education 37 15
Cases Primary Education 29 12
Secondary Education 32 13
Diploma/Certificate 58 23
Bachelors degree 58 23
Masters degree 5 2
Doctorate degree 1 0
Total 253 100

Source: Field Data (2019)

The findings in Table 4.4 show that among officers of the court, 14 out of 33 who
responded on their education levels had a masters degree (representing 42% within
group) while 11 (33% within group) had a bachelors degree. This was expected since
to become an advocate one has to have at least a basic law degree. On parties to the
court cases, a majority (26% within group) had certificate or diploma followed by those
with no education at 37 (19% within group). This shows that most of the officers of the
court have advanced education qualifications while most of the parties to court cases
had no basic education. These findings suggest that education is not a factor for one to

be involved in court cases.

4.3.4 Duration of working time with judiciary

The length of time that the officers of the court had worked with the judiciary is as
shown in Table 4.5.
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Table 4.5 Length of Time Worked with the Judiciary

Officers of the Court Frequency Percentage
less than 5 years 12 34
5-10 years 8 23
11-15 years 13 37
16-20 years 2 6
Total 35 100

Source: Field Data (2019)

Table 4.5 shows that a majority (35%) of court officers had worked in, or interacted
with the judiciary for a period ranging between 11-15 years, while 25% indicated that
they had worked for years ranging between 5-10 years. This shows that officers of the
court in the study had work experience in the judiciary over a moderate number of
years. And it implies that the information given by officers of the court could be held

as reliable.

4.4 Effects of Magistrates Transfers on the Backlog of Cases

The first objective of the study aimed at investigating the effect of magistrates’ transfers
on case backlog in magistrates’ courts. In line with this, the study sought information
on whether the transfer of magistrates has increased backlog of cases based on the
experiences of both the parties to court cases and that of the officers of the court. The
information leading to the findings is arranged according to the related sections of the

guestionnaire.
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Table 4.6 Effects of Magistrates Transfers on the Backlog of Cases

Variable Category Frequ | Percenta
ency ge
Number of only 1 64 29
magistrates who > 101 6
handled one :
case magistrates
3 35 16
magistrates
4 6 3
magistrates
more than 4 15 7
Length of time less than 69 31
taken by a case lyear
1-3years 89 40
3-5years 43 20
5-10years 16 7
more than 10 4 2
years
SA | A N D SD
Magistrates’ Officers of F| 10 | 13 6 3 1
transfer the court %| 30 40 175 10 25
increases case
backlog Parties to F| 70 | 93 34 16 8
cases — %| 31 | 42 16 7 4
Responses
Magistrates’ All F| 69 | 10 47 20 11
transfer causes respondents 6
cases to begin %| 27 | 42 18 8 4
afresh
Magistrates’ All fl 73 |71 53 38 18
transfer causes respondents
case termination %| 29 | 28 21 15 !
Magistrates’ All f| 75 | 83 55 27 13
transfer increases | respondents o, 30 [ 33 22 10 5
cost of litigation
Magistrates’ Officers of fl 11 | 12 6 3 1
transfer delays the court
conclusions of
court cases %| 33 [35 | 20 | 10 3

Source: Field Data (2019)

The transfer of magistrates often means that a case may be handled by more than one
magistrate before it is concluded and hence leading to unreasonable delays. In this
regard the study sought to establish the number of magistrates who handled a particular
case. The findings presented in Table 4.6 show that a majority (46%) of the parties to
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court cases had their cases handled by two magistrates while 16% indicated that their
cases had been handled by three magistrates. Only 29% had had their case handled by
one magistrate. This shows that most of the cases in the magistrates’ courts in Nairobi
City County had been handled by more than one magistrate. The implication of having
a case handled by more than one magistrate is that it may affect not only the efficiency
and speed of settling cases, but also has the potential of different magistrates rendering
different and subjective opinions about any issue during the progression of the case
which consequently affects the administration of justice. This is supported by findings
from an article by Alam (2000) on Bangladesh judiciary that highlights rotation and
transfer of judges as a contributor to backlog, in which the movement of judges makes
it impossible for a judge to push forward a case from the initial mentioning to

sentencing seamlessly.

To establish whether magistrate transfers affected the duration of the case, parties to
court cases were asked to indicate the time their cases had taken in court. The findings
presented in the Table 4.6 show and that 31% of the parties to court cases indicated that
their cases had taken one year, 40% indicated that their cases had taken between 1-3
years while 20% indicated their cases had taken between 3 and 5 years, 7% indicated
theirs had taken between 5-10 years and for 2% of the respondents, their cases had taken
more than 10 years. Therefore, a majority had had their cases running for between more
than a year. A study by Burstyner and Tania (2014) concluded that for a person seeking
justice, the time it takes for their case to be resolved is critical to their justice experience
and could render their treatment wholly ‘unjust’ especially when the closure takes ‘too
long’. Thus a delay in determination or conclusion of cases has a negative effect on the

administration of justice.

As shown in Table 4.6, 70% of the court officers agreed that the transfer of magistrates
had occasioned increased backlog of cases (40% agreed while 30% strongly agreed).
This shows that the transfer of magistrates is a significant contributor to backlog of
cases and thus negatively affecting administration of justice. This view is supported by
Makau (2014) who identified the transfer of magistrates as a contributor to case
backlog. The author opined that without control, frequent transfer of magistrates could
result to backlog of cases in the magistrates’ courts and subsequently affect

administration of justice.
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One of the reasons for the delay was that in some instances the transfer of a magistrate
occasioned cases to start afresh. The findings presented in Table 4.6 show that a
majority (42%) of the respondents agreed while 27% strongly agreed that the
transferring of magistrates had caused cases to start afresh. Cumulatively, this showed
that 69% of the respondents agreed that transferring of magistrates causes hearing cases
to be re-started. A periodical report by Laws (2016) cited a wide range of reasons why
cases are held up by adjournments and one of them is when cases get transferred from
one judge to another and which could lead to cases starting afresh. This means that
frequent transfer of magistrates could lead to re-starting of cases afresh leading to

delayed justice (Burstyner & Tania, 2014) .

As to whether the transfer of magistrates had caused the termination of cases, the
findings in Table 4.6 show that majority (29%) strongly agreed and a similar percentage
agreed that several cases had been terminated because the sitting magistrate had been
transferred, therefore bringing the case to a premature ending. The total 58% of court
official who agreed shows that the transfer of magistrates had moderate effect on the
termination of cases. These findings suggested that the possibility of judges being free
from haphazard transfer mitigate premature termination or collapse of cases. This view
is supported by a report by Laws (2016) which stated that courts that took control of
the transfer of their magistrates experienced fewer collapse of cases. That means courts
that determine the calendar of magistrates have more court cases being concluded and

thus better delivery of justice (The Kenyan Judiciary, 2018).

An increase in litigation costs has been noted to negatively affect the administration of
justice as some of the parties in a court case may be unable to raise the fees. The study
sought information on the effect of magistrates transfer on the cost of litigation. The
findings presented in Table 4.6 shows that majority at 63% (33% of the respondents
agreed while 30% strongly agreed) agreed that the cost of litigation had increased as a
result of the transferring sitting magistrates. This implies that transferring sitting
magistrates who are presiding over a case has a direct relationship with case
administration costs which increases. Case delays linked to transfer of magistrates can
occasion increased costs of litigation, disrupted cause-lists and case diaries, prolonged
stay of suspects in custody and change in overall performance indicators (Heathfield
2014; Bridgman and Corboy, 1982; Monek, 2009).
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The study sought data from the officers of the court on whether the transfer of
magistrates had caused the delayed conclusion of court cases. The findings presented
in the Table 4.6 shows that majority (35%) agreed that conclusion of court cases in their
respective stations delayed after the sitting magistrate was transferred while 33%
strongly agreed, cumulatively giving a total of 68% of the officers of the court that
agreed. This shows that the transfer of magistrates had a significant effect on the delay
of conclusion of cases. As supported by Waters and Strickland (2017), unnecessary
delays of court cases negatively affect the involved parties as they find it hard to move
on until the case is concluded. A study by Ghosh (2018) that was done in India, showed
that judges get demoralized and are hesitant in making a ruling when they realize that
they will not be able to conclusively determine a case after receiving letters of transfer
to new stations

4.5 Effect of Magistrates Transfers on the Internal Operations of the Court

The second objective of the study aimed at establishing the effect of magistrates’
transfers on internal operations of the courts. In this regard the study sought information
on frequency of magistrates transfers; effects of magistrates transfers on the case
maintenance costs, custody of suspects, organization of case documents, court daily
plans, courts annual plans and the administration of justice. The data obtained was

analyzed and presented in percentages and frequencies in Table 4.7.
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Table 4.7 Magistrates Transfers and the Internal Operations of the Court

Variable Category Frequen | Percen
cy tage

Number of None 7 22

Magistrates :

Tra?\sfers inpast | 173 tMes 6 18

Decade 4-6 times 20 60
SA A N D SD

Magistrates Officers of | F 9|12 8 2 2

Transfers Leads to | the court % 27136 2% 6 6

Increase of Court

Cases Maintenance

Transfer of All F 75 82 71 18 7

magistrates respondent

Prolongs Custody 5

of Suspects Yo 30 |32 28 7 3

Transfer of All F 25 82 82 57 7

Magistrates makes | respondent

it Difficult to for P % | 10 |32 32 23 3

administrative staff

to organize Case

Documents

Transfer of All F 43 68 94 38 10

Magistrates Makes | respondent

t Difficult to P % | 17|z 37 15 4

Organize Court

daily plans

Transfer of All F 47 78 92 26 10

Magistrates Creates | respondent

Disgr]uptions in P % 19 131 36 10 4

Judiciary annual

(medium term

plans in terms of

months)

Transfer of All F 73 87 67 20 6

Ir\g:l?lltset(;aitr?s respondent % 59 132 %6 3 5

Miscarriage of

Justice

Source: Field Data (2019)

As to the number of times the officers of the court had been transferred to different

stations in the past decade, the findings in Table 4.7 show that 60% of the officers of

the court had transferred to different stations 4-6 times in the past decade. 18% indicated

that they had transferred 1-3 times while 22% had not been transferred at all. This shows

that majority of court officers had transferred to different court stations. Frequent

transfers imply that there is a high rate of accumulation of partly heard cases as
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magistrates leave their stations to report to new ones. It therefore means that such

accumulation negatively affects administration of justice in the country.

Responses from Key Informant one (K1-01) showed that reasons that triggered transfers
included consideration of long period stayed in the current location; request by the said
court officer, for example on medical grounds; disciplinary issues such as a need to
break corrupt cartels and for security reasons such as the 2007/08 post-election
violence. Key Informant two (KI-02) observed that transfers can be done when there is
need to match the number of magistrates with the case load or a need to address
performance concerns that is currently guided by data of court cases. In addition, the
vetting process for judges and magistrates led to some officers being found unsuitable
to continue in service and this necessitated the need to transfer magistrates in order to
bridge the gaps occasioned by the exercise. KI-02 further observed that triggers of
transfers could be either internal or external. For instance, internal could be due to
sickness of self or of kin. External triggers include complaint from Law Society of
Kenya (LSK), from an affected individual or from other key stakeholders on issues such

as discipline concerns.

Regarding the effects of the magistrates’ transfers on court cases’ maintenance costs,
the results presented in the Table 4.7 shows that majority (36%) of the officers of the
court agreed while 27% strongly agreed that transfer of magistrates causes increase in
cost of maintaining court cases. Cumulatively a total 64% of the officers of the court
believed that the transfer of magistrates had caused the increase in case maintenance
costs. Increased cost of case maintenance means that fewer resources are available for
other functions in the administration of justice. According to KI-01, in some cases the
accused persons take advantage of the transfer of magistrates by requesting the case to
start the cases afresh, the aim being to cause fatigue and frustrate the witnesses. In
extreme cases, the judiciary may have the magistrates go back to their former court
stations to hear and conclude the partly heard and advanced cases but this will bear a
cost on the judiciary which is put at Ksh. 18,000 per day.

The study intended to find out whether the transfer of magistrates in courts caused
prolonged stay in custody of suspects (individuals with active cases that are not yet
determined). The findings as presented in Table 4.7 show that 32% of the respondents
agreed, while 30% strongly agreed that transfer of magistrates prolongs custody of

suspects. Cumulatively this showed that 62% of the respondents agreed that the transfer
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of magistrates causes the prolonged stay in custody of suspects. This outcome is
undesirable in two fronts. One the held up suspect has his/her justice delayed which in
itself is a limiting factor to dispensation of justice. Secondly, the holding up of the
suspects in penal institutions means increased costs of hearing the cases and this
negatively affects administration of justice in the country. Setting timeframes is a
necessary condition to start measuring case processing delays for suspects (UNODC,
2011). However, this is likely to be aggravated by transfers which mean that one case
is handled by different magistrates.

The study gathered data on whether transferring of magistrates had complicated the
organization of case documents by the administrative staff. The findings are presented
in the Table 4.7 and show that majority (32%) of respondents neither agreed nor
disagreed on whether transfer of magistrates makes it difficult for administrative staff
to organize case documents while 10% agreed. Cumulative frequencies showed that
those that agreed were 42%. This shows that the transfer of magistrates has an effect on
making it difficult for administrative staff to organize case documents. This was cited
by KI-01 especially where interpretation of a case context of the incoming magistrate
is different from that made by the magistrate who has gone on transfer, or where long-
hand proceedings of the transferred magistrate are illegible and needs to be typed.
Overall, this would have a negative effect on administration of justice. Records
management is not a separate skill or discipline in the management of court business
but an integral part that is critical right from apprehension to determination of a case
(International Records Management Trust, 2010). A study by Mafu (2014) revealed
occasional misplacement of court records associated to lack of case file tracking system
and which can be made worse by the transfer of magistrates.

The study obtained data on whether transfer of magistrates made it difficult in
organizing the court’s daily plans. The findings presented in Table 4.7 show that 17%
of the respondents strongly agreed while 27% agreed. Cumulatively, majority (44%) of
respondents agreed that transfer of magistrates makes it difficult to organize the court’s
dairy plan. On the other hand, a cumulative 19% either strongly disagreed (4%) or
disagreed (15%) that transfer of the magistrates had made it difficult to organize the
court’s daily plans. This suggests that the transfer of magistrates has a modest effect on
making it difficult to organize the courts diary plans and thus negatively affecting

administration of justice. According to KI-02, when effecting transfer of magistrates,
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the directing letters stipulate that the partly heard cases should be handled to conclusion.
However, this may not be possible as court daily plans have dates fixed months ahead.
The effect will be that the case will most likely be handled by another magistrate
occasioning further delay and inconveniencing the parties. This could further be
compounded by poor filing system or work overload for those left at the station. This
is supported by a study done by Gomes, Guimaraes and Akutsu, (2017) that revealed
a direct and positive relationship between court caseload and productivity of judicial
officers. However, the strength of this relationship depended on court specialty and was
moderated by the number of administrative assistants, officer’s experience and the
number of places a judge works. The aftermath is that justice is delayed and may never
be served. Independence of the judicial diary is an important aspect of efficiency of
determining cases (UNODC, 2011).

The study sought data on whether transfer of magistrates had created significant
disruptions in the judiciary mid-term plans especially in terms of month-based plans.
The findings presented in Table 4.7 show that 36% of the respondents were not sure if
the transfer of magistrates had caused significant disruptions in the judiciary annual
plans. However, cumulatively almost half (49%) of the respondents either agreed (31%)
or strongly agreed (19%). This shows that most of the respondents were in agreement
that magistrates transfer caused disruptions of the judiciary calendar. Monek (2009) has
noted that delay of cases in courts and lengthy court procedures occasion deterioration
of evidence and make it difficult for justice to be realized by the end of the case trials.
It also erodes public confidence and loyalty to the court system. This is an implication
on how the delay occasions uncertainty and thus could affect judiciary calendar in terms
of making their annual plans.

To gauge the perception of the respondents, they were asked to indicate whether they
felt that transfer of magistrates had resulted in the miscarriage of justice. The findings
presented in Table 4.7 show that 34% of the respondents agreed while 29% strongly
agreed that the transfer of magistrates had resulted in miscarriage of justice in the
affected cases. This cumulatively showed that a majority (63%) of the respondents
agreed. This means that the transfer of magistrates was thought to be a significant
contributor to miscarriage of justice in the magistrate’s courts which is clear indicator
that transfer of magistrates negatively affects administration of justice. This findings

corroborates a report by American Bar Association which showed that transfer of
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magistrates brings about delay of cases and hence legal maxim, “justice delayed is

justice denied” (American Bar Association, 2009)

4.6 Effect of Magistrates Transfers on the Personal Life of Judicial Officers

The third objective of the study aimed at investigating the effect of transfers on the
personal lives of magistrates. The matters investigated included effect of transfers on
education of their school-going children, interference with self-sponsored studies and
whether it leads to mental stress. It also examined whether it disrupts the magistrates’
knowledge flow (especially where they are supposed to share information with
colleagues), whether it negatively affects work performance during initial days of
relocation and effect of transfers on magistrates’ learning curve. The results were

presented in graphs in the following sections.

4.6.1 Transfer of magistrates interferes with the education of school going
children

The study sought data on the effect of transfer of magistrates on the education of their
school-going children of the affected magistrates. The findings are presented in Figure
4.1.
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Figure 4.1 Transfer of Magistrates Interferes with Education of their children
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The findings in Figure 4.1 show that 40% of the respondents agreed that transferring of
magistrates interferes with the education of their school-going children while 23% of
the officers of the court strongly agreed. Cumulatively, this gives a total of 63% of the
respondents who believed that transfers affected the education of their children. Such
an effect could affect the individual magistrate’s job performance and thus negatively
affect their effectiveness in administration of justice. This is because parenting is a key
risk factor in development and maintenance of children’s behavior, and could lead to
children’ s enduring behavior problems that would present stress to parents (Ryan,
O’Farrelly , & Ramchandani, 2017). According to Gary (1998) family members of the
employee could get psychologically disturbed especially where they have to relocate to
a new region with the entire families and this would lead to behavior that exerts mental

stress on the parents and thus affecting their performance.

4.6.2 Interference with self-sponsored studies

The study sought data on the effect of transfer of magistrates on the education of self-
sponsored studies. The findings were presented in Figure 4.2.
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Figure 4.2 Transfer of magistrates interferes with own education

The findings in the graph show that majority either agreed (40%) or strongly agreed
(40%) thus cumulatively showing that 80% of the respondents agreed. This implied that
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the transfer of magistrates interferes with their self-sponsored studies. Judicial officers
skills should be discovered, nurtured and developed as a conscious way of building a
successful organization (Oresi, 2005). This objective is achieved through training and
which could be and is often through self-sponsorship. The findings in this section shows
that the transfer of magistrates had a significant effect on their self-sponsored studies.
Furthermore, it implies that it affects their professional development and which may
lead to negative performance by the judiciary as an organization and eventually affect
the administration of justice.

4.6.3 Significant mental stress
To understand the effect of transfers on the psychological status of the magistrates, the

study sought data on whether the transfer of magistrates had caused significant mental
stress. The findings were presented in Figure 4.3.
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Figure 4.3 Transfer of Magistrates causes Magistrate Mental Stress

The findings in the graph show that 25% of the respondents disagreed and equally 25%
strongly disagreed, cumulatively meaning a majority 50% of respondents did not agree
that transfer of magistrates caused them significant mental stress. 25% of them were
neutral about it. This shows that the transfer of magistrates did not cause mental stress
to the magistrates. A poor mental status of the magistrates would negatively impact
their productivity and thus results to poor administration of justice.
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4.6.4 Disruption of the officers’ knowledge flow

To determine the effect of transfers on the capacity to work as a team, the study
measured the extent to which transfer of magistrates disrupts their knowledge flow. The
findings are presented in Figure 4.4.
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Figure 4.4 Transfer of magistrates disrupts knowledge flow

The findings in the graph show that cumulatively total of 63% of the officers of the
court (40% disagreed and 23% strongly disagreed) did not believe that the transfer of
magistrates disrupted their knowledge flow. This shows that the transfer of magistrates
had a minor negative effect on the capacity and power of team-work of the respondents.
Despite the fact that knowledge flow is the power that drives teamwork, management
and transfer of knowledge is a complex process that depend on several factors that vary
from organization to organization. One such factor is organizational culture (Ajmal &
Koskinen, 2008; Zhuge, 2012). This implies a culture that curtails knowledge sharing,
will negatively affect knowledge flow. Findings in this study show that resultant
disruption of knowledge flow due to magistrates transfer has a low effect on
administration of justice. This further suggests there are mechanisms in place used by

magistrates to overcome knowledge flow challenges associated with job transfers.
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4.6.5 Negative work performance during initial days of relocation
The study aimed at finding out whether magistrates perform poorly in their work during

the in initial days after relocation. The findings were presented in Figure 4.5.

40

304

e
=
[ 1]
i
o 207
o
35
. 325
10
125
o T T T =T T
strongly agree aglee neutral disagres strongly disagree

Figure 4.5 Magistrates performance disrupted by transfers

The findings in the graph show that 35% of the officers of the court were neutral on the
effect of magistrates transfer on their work performance in their initial days of
relocation. Cumulatively though 45% (32.5% disagree, 12.5 strongly disagree) of
officers of the court disagreed that magistrates’ performance was disrupted by transfers.
Initial days after relocation renders employees to feel anxious and worrying about how
well they will perform at the new job stations. Others have feelings of inadequacy when
compared with experienced employees, and a general concern on how well they will
get along with their co-workers (Kukreja, 2019). To overcome this there is need for
effective orientation programs. The findings suggest anxiety and worry associated with
performance of magistrates after relocation is fairly managed through orientation.
However, based on the fact that a significant number of respondents indicated neutral,

there is need for possible improvement.
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4.6.6 Magistrates transfer undermines their ability to come to grips with their
learning curve as magistrates

The study sought data on whether the constant transfer of magistrates undermines their
ability to come to grips with their learning curve as magistrates. The findings are

presented in Figure 4.6.
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Figure 4.6 Transfers disrupts learning curve of magistrates

The findings in the Figure 4.6 show that majority (40%) of respondents strongly agreed
while 30% agreed that magistrates’ transfer undermines their learning curve as
magistrates meaning that cumulatively 70% of the officers of the court agreed. A
learning curve is a correlation between a learner's performance on a task and the time
required to complete the task; this can be represented as a direct proportion on a graph
(Roediger & Smith, 2012). It posits that a learner’s efficiency in a task improves over
time the more the learner performs the task. It shows that the transfer of magistrates had
a negative effect on the magistrates’ learning curve and thus affecting the
administration of justice. This suggests that the rate of improving performance of the
magistrates at new work stations is interfered with by transfer.

According to KI-01, a transfer may affect a magistrate’s personal life as well as the
lives of other judicial officers. At a personal level, when one is transferred to a new

41



location it takes time to settle down for self and family. In addition, adopting the climate
and the culture of people sometimes is hard, as equally is in making new friends among
colleague and leaving behind others. One needs to be psychologically prepared and plan
for family transfer. The situation is made difficult if it in hardship areas. According to
KI-02, transfers psychologically affect magistrates’ personal lives. This is evident in
own projects, schooling for children or family matters. Where school fees have been
paid then an officer might have to move without them. It therefore means one will have
to rent an extra house in the new location which is an additional cost. The time it takes
a transferred officer to settle down and adjust in a new location will ultimately affect
his or her productivity. Resentment of the officer especially when unhappy with the

transfer may also compromise productivity.

4.7 Effect of Magistrates’ Transfers on the Administration of Justice

To determine the effect of magistrates’ transfers on administrative justice the study
obtained data on the court proceedings, disruption at the beginning and conclusion of
cases and overall perception on the miscarriage of justice. The data obtained was

analyzed and results presented in the in form of frequency tables as shown in Table 4.8.

Table 4.8 Effect of magistrates transfer on the administration of justice

Variable Catego SA A N D SD
ry

Transfer of All F 82 91 58 19 3

magistrates respond

Interferes with ents % 32 36 23 8 1

court proceedings

Transfer of F 67 95 67 22 2

magistrates disrupts
beginning and
Conclusion of
Court Cases

% 26 38 26 9 1

Transfers of F 51 80 85 30 7
magistrates lead t

miscarriage of % 20 | 32 34 12 2
justice

Source: Field Data (2019)

As to whether the transfer of magistrates interferes with proceedings in the magistrates
courts the findings presented in the Table 4.8 show that 36% of the respondents agreed
while 32% strongly agreed that the transfer of magistrates interferes with proceedings
in the magistrates’ courts. Cumulatively, this shows 69% of the respondents agreed.

This means that the transfer of magistrates has a significant effect on the proceedings
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of the court. According to KI-01, transfers slow down the core duties and organization
of court proceedings especially stalling of cases as a new court officer is awaited to take
over. A Similar outcome is experienced when a hardworking magistrate is replaced by
a lazy one. According to KI-02, some cases can be jinxed by high frequency of transfers
of officers to an extent that affected parties lose hope and trust in the capacity of the
judiciary to dispense justice. This makes litigation expensive and to others life is
brought to a standstill while they pursue their cases. In criminal cases, where there is
need for witnesses, the case may need to be restarted. When there is only one key
witness, and the witness unfortunately has passed on, the case could collapse or is

terminated.

The study aimed at establishing whether the time for starting and conclusion of cases
in the magistrates’ courts was significantly affected due to transfer of magistrates. The
findings as presented in the Table 4.8 indicate that 38% of respondents agreed that time
for starting and conclusion of cases in the courts is affected as a result of transferring
magistrates while 26% strongly agreed. In total therefore 64% of the respondents were
in agreement and this shows that the transfer of magistrates’ disrupted case progression

and thus affected the administration of justice.

The study obtained the respondents perception on whether the transfer of magistrates
led to miscarriage of justice. The findings as presented in Table 4.8 show that 32% of
the respondents were neutral on whether the transfer of magistrates had led to
miscarriage of justice. However, a total of 52% of the respondents agreed (31.62%
agreed and 20.16% strongly agreed) that the transfer of magistrates had led to
miscarriage of justice. In mitigation, KI-01 observed that it is important to provide a
credible system that reduces the effects of transfers. Likewise, the KI-02 suggested that
the judiciary should come up with a clearly understood policy on transfer and more
importantly one that is binding and adhered to. On transfer, a magistrate should be given
adequate time to comfortably deal with all pending issues - for example a 3 months’
window. The organization should also provide a credible system of redress for those
affected by the transfer. There has been a loose plan for transferred magistrates to go
back to their former stations for a while in order to conclude cases partly handled by

them, but this has been discouraged for being expensive and prone to abuse.
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4.8 Inferential Statistics

The study did inferential statistics in order to deduce properties of statistical
relationship between magistrates transfer (independent variable) and administration of
justice (dependent variable). Obtained data and the findings were presented in the
section that follows.

4.8.1 Correlation

The study did correlation analysis in order to establish the relations between the
different variables.

Table 4.9 Correlation Analysis

Correlations
Backlog | Interference| Personal |Administration
of Cases | on Internal Life of of Justice
Operations | Magistrates
Pearson 1 084 120 220
Correlation
Backlog of Sig. (2-
cases g 138 460 000
tailed)
N 253 253 33 310
P *%k B
earson 084 1| -409 239
Interference on | Correlation
Interna_l Sl_g. (2- 138 009 000
Operations tailed)
N 253 221 40 310
Pearson 120 - 409" 1 139
. Correlation
Personal Life of Sig. (2
Magi oA 4 . .
agistrates tailed) 60 009 809
N 33 33 33 40
P *%k **k
earson 222 239 139 1
.. ) Correlation
Administration Sig. (2
of Justice g 000 000 809
tailed)
N 253 253 33 310
**_Correlation is significant at the 0.01 level (2-tailed).

Source: Field Data (2019)

Table 4.9 shows that the analyzed variables have a positive effect on administration of
justice in the magistrates’ courts. The r value for backlog at 2-tailed test is 0.222 which
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shows it is positive. For interference on internal operations, the r value at 2-tailed
significance is 0.239 while for a personal life of magistrates it is 0.139. This means all
the variables were positively correlated to the dependent variable.

4.8.2 ANOVA

The study did analysis of variance in order to explain analyze the differences among
group means in a sample on matters of backlog of cases, internal operations of the courts

and personal lives of magistrates. The results are presented in Table 4.10.

Table 4.10 Analysis of Variance (ANOVA) for all Variables

Model Summary
Model 1 R R Square Adjusted R Std. Error of the
Square Estimate
.3872 550 079 .71606
a. Predictors: (Constant), Personal life, backlog of cases, Internal
operations

The analysis of variance (ANOVA) results in Table 4.10 indicate that R calculated was
0.387 and R square was 0.45. The R value is 0.387 represents the simple correlation. It
indicates a fairly strong degree of correlation. The R? value indicates how much of the
dependent variable, “administration of justice ", can be explained by the combined
independent variable. It shows that all the independent variables taken together explain
55% of the variations in administration of justice. The rest of 45% could be explained
by other factors outside the model.

4.8.2 Regression Analysis

The study did regression analysis through multiple regression then presented findings
in Table 4.11. The study did regression analysis in order to determine the amount of
variation in administration in justice as explained by backlog of cases, internal
operations of the courts and personal life of magistrates. The results are presented in
Table 4.11.
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Table 4.11 Regression Analysis

Coefficients?

Model 1 Un-standardized Standardized T Sig.

Coefficients Coefficients

B Std. Error Beta
(Constant) -.059 1.300 -.046
Backlog of Cases 199 216 142 919 .049
Internal Operations of the 618 261 09| 2369 023
Court
Personal Life of Judicial 297 271 186| 1.097| 364
Officers
a. Dependent Variable: Administration of Justice

Table 4.11 shows regression coefficient of the multiple regression model. The
independent variables had a varying p-value. P-value for backlog of cases and personal
life of judicial officers had a value below 0.05 meaning they were statistically

significant at 95% confidence level but not for personal life.
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CHAPTER FIVE

SUMMARY, CONCLUSIONS AND RECOMMENDATIONS

5.1 Introduction

This chapter summarizes the study, draws conclusions and makes recommendations
from the findings based on the objectives of the study, and with regard to the main
variables in the study; that is magistrates transfer (independent variable) and
administration of justice (dependent variable). The chapter then makes suggestions for

further research.

5.2 Summary

The study set out to assess the effects of magistrates’ transfer on the administration of
justice in the magistrates’ courts in Nairobi City County. Specifically, the study aimed
at investigating the effect of magistrates’ transfer on case backlog in magistrates’ courts
in Nairobi City County, to find out the effect of magistrates’ transfer on internal
operations of the courts and to determine the effect of magistrates’ transfer on the
personal lives of judicial officers in courts in Nairobi City County. The study was a
descriptive survey that targeted 2597 stakeholders in four magistrates’ courts in Nairobi
and who included officers of the courts, parties to criminal, civil and children cases
reported in the courts under study between 1% of September and 30" October, 2019. It
adopted purposive and systematic random sampling to identify the respondents

On the background of respondents, majority were youthful or middle aged and male.
Most officers of the court are well educated while most of the parties to court cases had
basic education. Majority of the officers of the court indicated that they had been
working in the judiciary for years ranging from 11 to 15 years, while fewer had worked

for years ranging from 5 to 10 years.

In line with the first objective of the study which sought to investigate the effect of
magistrates’ transfer on case backlog in magistrates’ courts, most of the court officers
(70%) agreed that the transfer of magistrates had occasioned increased backlog of cases.
The backlog had in turn caused delays which had affected the administration of justice.
A majority of the parties to court cases attributed the backlog to the fact that their cases
were handled by more than one magistrate thus causing not only unreasonable delays
in the settlement of cases but also affecting uniformity of the settlement. Furthermore,

a majority of the respondents indicated that their cases had taken a long time to settle
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with some taking as long as 10 years. The delay could be attributed to the fact that the
transfer of magistrates had led to cases starting afresh. This fact was supported by 69%
of the respondents. A majority, which is 58% of the respondents indicated that in some
instances the transfer of magistrates had caused cases to be terminated. A ripple effect
of magistrates’ transfer is the increased cost of litigation as attested to by 63% of the
respondents. Consequently, an increase in litigation costs could slow down parties in
pursuit of justice and therefore negatively affecting administration of justice. Indeed,
as indicated by a majority (68%) of the officers of the court the transfer of magistrates

had caused the delayed conclusion of court cases.

Regarding the effect of magistrates’ transfers on internal operations of the courts, the
findings revealed that a majority of the officers of the court had transferred to different
stations at least once in 10 years prior to this study and others as many as six (6) times,
a rate which is significantly high. This high frequency of transfers causes an increase
in case maintenance cost, an outcome that affects administration of justice unfavorably.
Furthermore, magistrates’ transfer results in prolonged stay in custody for individuals
held in remand as their cases are processed, which overall has a negative effect on the
administration of justice. The transfer of magistrates makes it difficult for
administrative staff to manage and organize case documents and records. Subsequently,
it may be hard to make decisions without requiring a magistrate who has been
transferred to revert back to the former court station which has both monetary and time
cost implications to the judiciary, and overall negatively affecting administration of
justice. Further, magistrates’ transfers have a moderate effect on courts daily plans, but
have a potential to significantly disrupt the judiciary’s annual plans. Disruption on the
institution’s annual plan would mean that its goals are not attained and thus affecting
delivery of justice. Basically, magistrates transfer is a significant contributor to
miscarriage of justice in the magistrates’ courts and thus negatively affects

administration of justice.

In line with the third objective which was to determine the effect of magistrates’ transfer
on their personal lives, the study revealed that a number of personal issues investigated
had implications on their job performance. Majority of the respondents (63%) believed
that their transfers negatively affected the education of their children and that could
impact on their psychological condition. A negative outcome on children is likely to
affect a parent magistrate, thus affecting their job output. Furthermore, the study
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revealed that the transfer of magistrates interferes with their own privately sponsored
studies as indicated by 80% of the respondents who agreed. This curtails personal
development and has a negative effect on judiciary’s ability to improve on its human
capacities vis-a-vis the administration of justice. However, the findings revealed that at
least 50% of the officers of the court were of the opinion that the transfer of magistrates
did not result to any significant mental stress. Subsequently, mental health of the
magistrates after relocation does not affect administration of justice. Similarly transfer
of magistrates had a minor negative effect on capacity of magistrates to be team players
as attested to by 63% of the officers of the court who felt that magistrates transfer does
not impede information flow. This means that reduced team work is not a factor that
would compromise the administration of justice. The findings equally revealed that
magistrates’ transfer does not affect their performance in the initial days after transfer,
as supported by majority 45% of the officers. This means that orientation in new court
stations is well managed to ensure the effect of relocation on administration of justice
is minimal. The study however showed that transfers have a negative effect on the
learning curve of magistrates as attested to by 70% of the officers of the court that
agreed. This means that magistrates’ self-improvement while on the job is affected by

transfers.

Inferential statistics showed that variables have a positive effect on administration of
justice in the magistrates’ courts. Backlog of cases and personal life of magistrates had
a statistically significant effect on administration of justice but the effect of personal

life was not significant.

5.3 Conclusions

The study made the following conclusions based on the objectives. With regards to the
effect of magistrates’ transfer on case backlog, the study concludes that transfer of
magistrates is a significant contributor to backlog of cases through delay of cases,
restarting of cases and in some instances termination of cases. Furthermore, transferring
sitting magistrates’ increases administration costs of a case while suspects in criminal
cases take advantage of magistrates’ transfer to demand restart of cases, and this
effectively frustrates witnesses. The study therefore concludes that transfer of
magistrates leads to case backlog in and thus negatively affects the administration of

justice.
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With regards to effect of magistrates’ transfer on internal functions, the study concludes
that transfer of magistrates has a significant effect on the increase to cost of litigation.
It also has a significant effect on the prolonged stay in custody of suspects as well as a
significant effect on making it difficult for administrative staff to organize case
documents. Transfer of magistrates has a modest effect on making it difficult to
organize the courts diary but significantly disrupts the judiciary’s annual plans.
Overall, transfer of magistrates is thought to be a significant contributor to negative
effects on internal functions of the judiciary.

On the effects of magistrates transfer on their personal lives, the study concludes that
transfer of magistrates has a negative effect on the education of their school going
children. It also has a significant effect on their own privately sponsored studies. The
study further concludes that transfer of magistrates does not cause significant mental
stress to the magistrates and has a minor negative effect on their capacity to teamwork
as well as knowledge flow of the respondents. The study concludes that magistrates’
transfer does not have a significant effect on their performance in court after relocation,
but has a negative effect on the magistrates’ ability to come to grips with their learning
curve. A delay in settling down upon transfer means a break in continuity in actual job
performance, in this case administration of justice, and thus the legal maxim ‘justice

delayed is justice denied’ will find a meaning.

5.4 Recommendations

In line with the findings the study made the following recommendations:

i.  The judiciary policy on transfer should be made more inclusive and acceptable
with focus to less frequent transfers as a way of reducing case backlogs.

ii.  Magistrates should be given longer notifications of transfers in order to enable
them to reduce the number of cases which are partly heard or pending when
they transfer.

ilii.  The Judicial Service Commission should develop hand-over protocols for
outgoing, and incoming magistrates, to ensure that cases do not suffer
unnecessary delays and accumulated costs as new magistrates familiarize

themselves with the cases.
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iv.  The Judicial Service Commission should align transfer of magistrates with the
national education calendar to avoid disruption of education of the affected
officers’ children.

v. Regard should be had to ongoing privately sponsored education and
professional courses for judicial officers when determining where and when to

transfer magistrates.

5.5 Suggestions for Further Research

The researcher would like to suggest the following topics as areas for further research:

I. A study into other factors affecting administration of justice, for
example budgetary allocation and interference from the executive.

ii.  The relationship between magistrates’ transfer and judicial reforms.
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Appendices

Appendix I: Questionnaire

Section A: Background Information

Kindly consider the questions which follow, concerning your background information,

and tick the box [V] that corresponds to you?

1.

What is your age?

Below 25 years old [ ] 25-35 yearsold [ ] 36-45 yearsold [ ]

46-55 yearsold [ ] above 55 years old [ ]

What is your gender

Male [ ] Female [ ]

What is your highest level of education?

Diploma/Certificate [ ] Bachelor’s Degree [ |  Master’s Degree [ ]
Doctorate Degree [ ] Other [ ] Kindly Specify..............coooeiinini
How long have you been working with the Judiciary? (for officers of the court only)
Less than 5 years [ ] 5-10 years [ ] 11-15 years [ ]
16-20 years [ ] more than 20 years [ ]

How many times have you been transferred (including promotions) from one station
to another in the past decade? (for officers of the court only)
None [ ] 1-3times [ ] 4-6 times [ ]

7-9times [ ] more than 9 times [ ]

Section B: Effect of Magistrates Transfer on Backlog of Cases
Kindly consider the statements below, concerning the effects of magistrates’
transfers on court processes. Tick the box [\] which corresponds with the extent to

which you agree or disagree with the statement.

How many magistrates have handled your case? (For parties to court cases only)

For how many have your case been going on? (For parties to court cases only)
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Key: 1 = Strongly Agree, 2 = Agree, 3= Neutral/Not Sure, 4 Disagree, 5 = strongly

disagree

Statement 1 2 3 4 5

Transfer of magistrates’ from this station has increased

the backlog of cases

Several cases have had to be started afresh because the
sitting magistrate was transferred

Several cases have had to be terminated due to the fact

the sitting magistrate was transferred

The cost of litigation of several cases has been
increased as a result of the sitting magistrates being

transferred

The conclusion of court cases in this station has been
delayed by the sitting magistrate being transferred

In which other way do you think magistrates’ transfer contributes to backlog of

cases in the magistrate’s courts?

In your opinion what would like done to improve this situation?

Section C: Effect of Magistrates Transfer on Internal Operations of the Court
Kindly consider the statements below regarding the effects of magistrates’ transfers
on the internal operations of the court. Tick the box [\] that corresponds with how

much you agree or disagree with the statement.

Key: 1 = Strongly Agree, 2 = Agree, 3= Neutral/Not Sure, 4 Disagree, 5 = strongly

disagree
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Statement 1 2 3 4 5

Transferring of magistrates in this court causes
unwarranted increase to costs of keeping a court case

going

The transfer of a magistrate in this court has prolonged

the stay in custody of suspects being tried in this court

Transferring of magistrates has made it complicated for

administrative staff to organize case documents

Magistrates’ transfer has created complications in

organizing this court’s daily plans

Transfers of magistrates have created significant

disruptions in the judiciary annual plans

Transfers of magistrates have occasioned miscarriage
of justice in the affected cases

Section D: Effect of Magistrates Transfer on Personal Life of Magistrates
Kindly consider the statements below, on the effects of magistrates’ transfers on
their personal lives. Tick the box [V] that correspondents with the extent to which

you agree or disagree.

Key: 1 = Strongly Agree, 2 = Agree, 3= Neutral/Not Sure, 4 Disagree, 5 = strongly

disagree

Statement 1 2 3 4 5

Transferring of magistrates interferes with the
education of their school going children

Transferring of magistrates interferes with the

education of self in privately sponsored studies

Transferring of magistrates causes them significant

mental stress
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Magistrates’ transfer disrupts their knowledge flow as

officers of the court

Magistrates’  transfer negatively impacts their
performance in the court room in the initial days after

relocation

Constant transfers of magistrates undermine their
ability to come to grips with their learning curve as

magistrates

Avre there other ways in which the transfer of magistrates affects the personal life of the

officers of the judiciary (please list here below)?

What would like to done to improve on the effect of magistrate’s transfers on their

individual lives?

Section E: Administration of Justice

Key: 1 = Strongly Agree, 2 = Agree, 3= Neutral/Not Sure, 4 Disagree, 5 = strongly

disagree

Statement 1 2 3 4 5

Transferring of magistrates interferes with proceedings

in the magistrates courts

Time for starting and conclusion of cases in magistrates
courts is significantly affected due to transfer of

magistrates courts

Transfer of magistrates leads to miscarriage of justice
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In the range of percentages below, to what extent do you think transfer of magistrates

impedes access of justice in your station?

Range Please tick

No Effect at all (0%)
1% - 10%

11% - 20%

21% - 30%

31% - 40%

41% - 50%

Above 50%

Q| =h| DO |O|T|D
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Appendix 2: Interview Schedule

1. In your view do magistrates’ transfers affect internal functions of the courts?
Kindly support your views.

2. Ultimately magistrates’ transfers may affect their personal lives and that of other
judicial officers. To what extent would you agree with this statement?

3. Do you consider magistrates’ transfer as an issue of concern when it comes to
administration of justice in Kenya?

4. Are there changes that you would propose that could contribute positively in the

transfer of magistrates in Kenya and by administration of justice?

Thank you for taking your time
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