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ABSTRACT

The currency of executive pleas in cases calling for limitation of rights in matters of national
security is often grounded on its functional competence and being elective as opposed to an
appointive Judiciary. This concern is not academic as illustrated by the narrative propagated
by President Kenyatta on the outcome of the 2017 presidential petition of an unelected minority
deciding for the majority.! This paper addresses itself to the question whether judicial review
is a legitimate and desirable and effective way to check and balance the exercise of executive
power in matters of national security.
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INTRODUCTION

The question of judicial legitimacy vis a vis the executive and legislature forms the core of
what American jurists have called the Counter majoritarian difficulty—the ability of unelected
judges to thwart majority will in a democracy. In Kenya, for example, the difficulty would
manifest in Article 1(2) of the Constitution where “The people may exercise their sovereign
power either directly or through their democratically elected representatives” but they have no
certainty that their decisions will prevail. If someone who disagrees with the exercise of a
legislative or executive authority impacting rights decides to bring the matter before a court
under Article 165(3), and the view that finally prevails is that of the judges, the difficulty

emerges.

Judicial review of executive conduct in matters of national security necessarily imputes the
legitimacy conferred on the executive by democratic or majoritarian attributes and so the first
part of this paper [1.1] explores and explains the majoritarian attributes of judicial review. It
argues that sometimes the judicial arm freed of sectarian interests that hold back progressive
change in the democratic arms and motivated by majoritarian proclivities of its own, is able to
reflect the public will more accurately. It may in fact be that what triggers judicial intervention
in the first place is because the public will is unable to find expression in the Executive or
Legislature. This is merely an aspect of checks and balances. It illustrates that judicial review
can, at times, be better at effecting the public will than the elected arms that are, under the
Constitution, designed for that very purpose. Ultimately, this reasoning rejects the narrow
conception of judicial review as inherently antidemocratic and that it in fact, sometimes,
supports democracy by ignoring the majoritarian process but ultimately, and more
significantly, producing majoritarian results. This may be anathema for those who care more
about process than results, and who view the judiciary as unelected and antidemocratic, and it
is of no consequence that it may represent the majority will accurately than the elected arms.
This paper delves beyond the fact that the judiciary is unelected and reflects on how much that
actually matters if the majority is to be determined. It also analyses the forces that push the

democratic arms away from majoritarian outcomes, and the judicial arm the opposite way.

The second part [1.2) also supports desirability of judicial review of executive conduct in
national security by considering the effect of the Constitution of Kenya 2010 upon our

traditional constitutional order. It clarifies the environment in which both the judiciary and the
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elected branches of government are now operating as a result of the new Constitution. It is
argued that the Constitution has introduced a new order in which any limitation of
constitutional rights must be objectively justifiable. By providing for justifiability, the
Constitution is able to provide a general outline on how to measure and control the exercise of
executive power in matters of national security. The judiciary has been charged with the
responsibility of assessing such justifications. The obvious implication of this responsibility is
that it paints a picture of judicial review that is much more complex than the conventional

narrative of democratic and non-democratic arms allows.

The third part [1.3] investigates whether judicial deferment to national security is in fact a threat
to the new constitutional order. The fourth and final part [1.4] addresses and justifies the
effectiveness of judicial review as a way to check and balance the exercise of executive power
in matters of national security. The justifications for a vigorous judicial review of executive

conduct in national security are enumerated.

MAJORITARIAN ATTRIBUTES OF JUDICIAL REVIEW: WHAT
HAPPENS WHEN THE ELECTED BRANCHES ARE
‘UNDEMOCRATIC’?

The foremost theoretical justification offered for limitation of rights is that identification of
threats to national security is a policy function and that the Executive is functionally better
placed to identify and implement matters of policy than the judiciary. This position reflects the
supposed counter majoritarian nature of judicial review where a court does not exercise
deference to the Executive." According to Roberts Wray, the primary responsibility for
governing the country rests with the Legislature and the Executive, and it is neither the function
nor the wish of the judiciary to hinder or interfere more than necessary.'"

Beyond the foregoing arguments founded on constitutional theory, a way needs to be found
around the counter majoritarian difficulty by projecting on the failings of the democratically
elected branches to protect individual rights.V In Kenya, political polarization, ethnicity,

monied special interests, voter ignorance and electoral malpractices—are all dynamics that
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push democratic decision making away from majoritarian outcomes, just as there are a number

of forces that push judicial review the opposite way.

Taken together, the theoretical and institutional approaches to rights limitation analysis suggest
a possibility where the elected branches are actually the least majoritarian in practice. In this
inverted scenario, a judicial ruling may look counter majoritarian only because the base line
against which it is judged is the ostensibly democratic nature of the legislative and executive

branches,’ but it turns out to be more popular amongst the electorate.

In a scenario where a judicial decision is more popular than a legislative or executive act, it
would overturn the basic premise of the counter majoritarian difficulty on its head, giving rise
to a radically different understanding of limitation analysis. Since majoritarianism assumes that
the elected branches are democratic institutions and the unelected judiciary is not,"" what

happens when the opposite is true?

Instead of an undemocratic judiciary checking the democratic branches, we see a democratic
judiciary checking the not-so-democratic branches, enforcing Human Rights and the popular
will when the elected branches do not. This forms the basis of this paper’s conception of the

institution of judicial review under the Constitution as distinctly majoritarian.

A number of writers have recognized this phenomenon, noting that judicial rulings are often
more majoritarian than the legislative or executive actions they invalidate."" What is, however,
unclear is an understanding of the institutional forces that drive this phenomenon. The
following part analyses the dynamics behind the phenomenon while exploring the reasons why

the executive, though democratic in theory may in practice be most undemocratic in practice.

There are a variety of reasons why a democratically elected executive branch may not reflect
majority will. On the one hand, it may be a reflection of structural impediments to majority
will and yet on the other hand it may stem from the pull of politics. Standing alone, each of the
following reasons would represent a distinct impediment to expression of majority will by the

executive while setting the stage for judicial intervention.
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STRUCTURAL IMPEDIMENTS TO EXECUTIVE CONDUCT

Although majority rule is considered to be the cornerstone of democratic governance, the
Constitution of Kenya 2010 had a different sort of democratic governance in mind. The
Constitution has structured our governing institutions to make change difficult, even when
backed by majority will. By creating a number of veto points—opportunities to block change—
the Constitution forms a democracy that requires the assent of not one, but multiple
representative bodies to alter the status quo.

Within this system, the President is one veto point,""" Parliament another—and within
Parliament, our co-equal, bicameral legislature presents its own structural impediment.™ In the
Senate, counties with large populations like Nairobi and Kakamega get no more votes than
those with small ones like Lamu and Tana River, resulting in disproportionate power for the
least populated counties.” It is indeed probable that at a time in future the counties having a
majority in the Senate will have a minority of the National Assembly. Should this happen,

legislation emerging from Senate will have literally nothing to do with majority will.

Other structural impediments to the popular will in this category include the supermajority
requirements for overriding the president’s vetoX and amending the Constitution.X The
fundamental point here is that the very structure of our Constitution places significant obstacles
in the way of Executive ability to enforce majoritarian preferences. The answer to any lingering
doubts why the executive branch does not any better reflect majority will is that the

Constitution does not design it that way in the first place.

POLITICAL IMPEDIMENTS TO EXECUTIVE CONDUCT

The second set of impediments to executive conduct are political in nature. Political
impediments revolve around the question whether elected executives are agents of the people,
duty bound to represent their views—or are they trustees, elected to do what they think is right,
regardless of whether it reflects majority? The answer is unclear, " which allows for substantial

discrepancies between the people and their elected representative.

The incumbency re-election rate may be one example.X" Where incumbency advantages are so

strong, social scientists are correct in concluding that voters lack meaningful say in who
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represents them*—and that, in turn, has antimajoritarian implications of its own. Incentives to
respond to the public’s wishes are stronger when the public can more easily strip [elected

representatives] of their power and today in Kenya that ability is weak.

Another example is the influence of special-interest groups such as the Kenya Bankers
Association and the Tobacco Lobby. As public-choice theory has long recognized, a small but
intensely interested minority can exert more influence than a large but diffusely interested

majority.*"!

Yet another antimajoritarian force is the increasingly polarized nature of Kenyan political
parties, attributed in large part to ethnicity and the exceedingly high percentage of safe seats
where certain parties are dominant*! The dynamics of ethnic parties create “safe seat”
constituencies where a nomination is as good as a win. This phenomenon eliminates
competitive elections as a mechanism by which representatives are held accountable to
mainstream public opinion. The executive is then often a result of a coalition of ethnic
communities’ politicians who pander to the narrow ethnic base, not the median voter, resulting
in what political scientists Jacob Hacker and Paul Pierson describe as “policymaking that

starkly and repeatedly departs from the centre of public opinion.” V"

The Kenyan public’s input into the political process is also an important source of democratic
dysfunction as well. The average Kenyan voter is “rationally ignorant”, rarely appreciates the
benefits of a well-informed vote and prefers party and ethnic as opposed to policy
preferences.™ It is reasonable therefore to assume that executive conduct cannot be considered

as a product majority will in any meaningful sense.

The above listed political dynamics work to prevent the executive and legislative branches

from being truly representative of the majority will.

TOPIC-SPECIFIC IMPEDIMENTS TO EXECUTIVE CONDUCT

The nature of the issue under consideration can, and often does, create impediments to
majoritarian change of its own. One way this can happen is if support for a policy is correlated
with a particular demographic constituency, but which is underrepresented in the executive

which can safely ignore the issue.
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The other possibility in this category is issues that are too hot, or cold, for the executive to
handle. An issue can be too hot—too polarizing—to trigger a response from the executive
branch for a number of reasons. Sometimes the executive finds it too costly to take a stand on
an issue. Unwilling or unable to decide the issue itself, the executive will facilitate, invite,

solicit, and even plead for judicial involvement.™

An issue also may be too cold—too low priority—to trigger a response from the executive
branch. Such issues are rarely, if ever, executed because they are out of step with prevailing
social imperatives, but the very fact that they are rarely, if ever, enforced is what keeps them
low priority. ' Low political prioritisation explains why the executive may be ill-suited to
remedy the problem.*" Cold issues such as these lack democratic legitimacy, so judicially

invalidating them is not radically inconsistent with democratic ideals.

In concluding this section, reasons have emerged which show why although democratically
elected, the executive may not accurately represent majoritarian views. The next question then
becomes how judicial decision-making compares and how it may in fact be a more accurate

representation of majority views.

WHY THE JUDICIARY MAY BE MOST REPRESENTATIVE IN
PRACTICE

Judicial decision making differs from executive decision making in at least two respects. First,
in the Supreme Court, for example, a majority of four carries the day and since it is the apex
court, it can set new precedent by changing its own decisions. Second, judicial decision making
is free of electoral pressures which define executive decision making.® Judicial independence
is enhanced since the justices are appointed and enjoy security of tenure until the age of seventy
years. The fact of the court not being the subject of an electoral process would suggest that it
is less majoritarian than the executive. But as seen above, electoral pressures are themselves
cause of why the executive is often times less majoritarian and the Judiciary, being free of the
same pressures more majoritarian. In the absence of the pull exerted by partisan elections, the
Judiciary is freed of the majoritarian impediment to decision making...the democratic process

itself.
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The fact that the judiciary, although a non-majoritarian institution, could reflect the
majoritarian will begs the question why? An understanding of the mechanisms by which
majoritarian influences infiltrate and legitimise judicial law making are not well understood. If
understood, such would fortify the democratic legitimacy of judicial review and lessen
objections to judicial review of executive conduct in matters of national security. The

following sections, however, make an attempt at classifying and clarifying those mechanisms.

JUDICIAL APPOINTMENTS PROCESS

The judicial-appointments process under Article 161 is the primary explanation for the
judiciary’s majoritarian proclivities.*" Judges are recommended by the Judicial Service
Commission, appointed by the President and in the case of the Chief Justice and the Deputy

Chief Justice subject to the approval of the National Assembly.*"

The composition of the Judicial Service Commission aside, the President who appoints judges
and the legislators who confirm them are presumably political actors who favour the
appointment of judges with political and ideological leanings similar to their own and the
constituents who elected them.VImplicit in this theory is the assumption that elected officials
have majoritarian policy preferences by virtue of their election, so judges appointed in their

likeness will have majoritarian policy preferences too.

The foregoing notwithstanding, the judicial-appointments process is not a complete
explanation for judicial tendencies to make majoritarian decisions. Judges have a judicial life
expectancy much longer than those who put them on the Bench, so their views could easily

differ from the prevailing ideology of any given moment, Vi

MAJORITARIAN CONSTRAINTS ON JUDICIAL DECISION MAKING

A second explanation for judicial majoritarian proclivities is that the force of majority will
imposes constraints on the Judges’ ability to deviate significantly, and for long from the
majority views. A judiciary with non-majoritarian views will not always be able to pursue those

views because ultimately the execution of its decisions will fall on the executive rendering it
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not so independent after all. Because it lacks the power of enforcement, the Judiciary has three
compelling reasons why it should never digress from majoritarian preferences even where it
could. These are to ensure that its rulings are enforced, to protect itself from retaliatory
legislative measures, and to preserve its institutional legitimacy. These reasons are each

discussed in turn.

The judiciary needs the support of the executive branch to make its rulings matter by ensuring
obedience and yet the Executive may choose to undermine or simply ignore the ruling instead.
In recognition of this impediment, judges act strategically as a result, anticipating the reaction
of the executive branch and adjusting their decisions accordingly. V' Although majoritarian
rulings do not guarantee that the executive branch will enforce them, the public’s anticipated
reaction does play an integral part in the mix. The more popular the ruling, the riskier it will be
for the Executive to oppose or subvert it; conversely, the more unpopular the ruling, the more
difficult it will be for executive officials will commit to enforcement. In sum, one reason for
the Judiciary to be concerned to issue majoritarian rulings is the worry over its execution by

the executive.

The other reason the Judiciary will look out to issue majoritarian rulings is the possibility of
the Executive implementing measures to compel it to toe the line. The Executive can push
through Parliament measures to curtail its budget, pack its JSC membership, strip its

jurisdiction or even propose constitutional amendments to reverse its rulings.

Here again, majority will play a part in the mix. The more unpopular the court’s decision, the
more likely that the executive branch will not execute it, and the converse is true as well; the
Executive will retaliate against the Judiciary only when doing so does not militate against the

public will. Ultimately the judiciary is safest going with the majority will.

The last majoritarian constraint is the Judiciary’s need to preserve its institutional legitimacy.
When judicial rulings go unenforced, or the Judiciary itself is attacked, judges lose some
modicum of political power, which, over time, can render the judiciary vulnerable to further

disregard and attacks by the democratic branches.

In conclusion, the main reason the judiciary is majoritarian is that it often has little choice.
Majority will impose significant constraints on the Judiciary’s ability to deviate from majority

preferences. The next question then becomes how much such constraint matters.
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MAJORITARIAN INFLUENCES ON JUDICIAL DECISION MAKING

In the same manner as majority will constrains the Judges decisions, it also influences the
decisions they ultimately make. This is largely attributable to the larger cultural backdrop
against which cases are decided. Because the Constitution is largely a declaration of principles
as opposed to a strict set of rules it is inherently indeterminate and therefore subject to
interpretation. This makes it unavoidable that its interpretation will be reflection of attitudes,
assumptions—even prejudices—that define a given place and time.**' Steven Winter makes

the same point when he says,

“[JJudges cannot even think without implicating the dominant normative assumptions that
shape their society,” resulting in “unarticulated normative assumptions that shape and produce

legal outcomes with distinctly majoritarian overtones.””

Just like everybody else, judges are also a product of a particular time and space that defines

their existence.

The pull of dominant public opinion is another majoritarian force which influences the decision
making of judges. Empirical studies have proved that dominant public opinion is a statistically
significant and powerful influence on the Judges. " On the impact of public opinion on
judicial decision making, Chief Justice Rehnquist wrote over twenty years ago, “Judges, so
long as they are relatively normal human beings, can no more escape being influenced by public
opinion in the long run than can people working at other jobs.”* Whether judges decisions
are influenced by social opinions or factors that that shape social opinions, the ultimate result
is that whatever the outcomes of their decisions, such decisions will tend to reflect majority

opinions.

In conclusion, there are numerous factors that would account for judicial decisions leaning
towards majoritarianism. This is not to suggest that courts always make majoritarian decisions
but rather, it explains why the judiciary in many respects reinforces majoritarian views so that
the institution that is not thought of as majoritarian often is and those that are majoritarian

sometimes are not.
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CONCLUSION

The main contribution of this article is its argument that the judiciary, although unelected and
supposedly having less democratic credentials than the executive and legislature, is as

democratic in its functions and outcomes, at times more than the two.

The article argues that under the Constitution, any law or exercise of executive power that
limits rights must be justified and the judiciary has the responsibility of assessing such
justification. In the process it may emerge that legislative or executive output is countermanded
which raises the question of the legitimacy of such judicial output viewed against the

democratic character of the legislature and executive.

Using a plea of national security as justification for limitation of rights by the executive where
it argues for judicial deference to executive, the article illustrates instances when the executive

may actually be undemocratic through structural, political and topic specific impediments.

The article also advances arguments which exhibit the democratic credentials of the judiciary
such as the appointments process, majoritarian constraints and influences on judicial decision
making which lend democratic legitimacy to judicial output. In view of the above, the
democratic credentials of the judiciary and its justification to review matters of national

security are justified.
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