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Chapter One

The Framework of the Study

1.1.The background of the problem
In the recent past arbitration has been the pexlemode of resolving disputes by parties in
international transactiorfsThis is due to the various advantages that atiitrahas over

litigation. Some of the advantages include:

First arbitration process is faster as compareltigmtion and gives the parties autonomy to
choose who is to arbitrate the dispute. In addifiamnties have an option of choosing an

arbitral panel composed of experts from differaeta.

Secondly arbitration is more flexible as compareditigation in both procedure and time.

There are no formal mechanisms like in a normattqooceeding.

Thirdly Parties in international transactions algefer arbitration so as to avoid being

subjected to litigation in courts of different jsdiictions other than their domestic codrts.

Fourthly arbitration is considered to be a config@rprocedure where information exchanged
during arbitration is not available to third pastidhis is in contrast with judicial procedures
where proceedings are public and information cadibelosed. Parties may want to keep the
information regarding the arbitration confidentz sensitive information may be exchanged

in the process.

See http://www.aua.am/aua/masters/law/pdf/InternationalArbitrationTheFundamentals(1).pdf (accessed

on 27" February 2012)
bid
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In addition, when compared to other alternativeoudtis resolutions methods like negotiation

and mediation parties may prefer arbitration dustbinding nature.

The significance of arbitration is appreciated itmé&enya. Kenya has specifically enacted the
Arbitration Act to apply to both domestic and international agion in terms of the process,
compliance and the enforceability of the awhiblespite the very advantages of arbitration,
the process has been dogged by several challengesling: the costs involved in terms of
remuneration which is normally done per hour amdeting costs’ and the length of time

involved in arbitratiorf.

In an attempt therefore to improve on the admiai&in of justice in an efficient and cost
effective manner, online arbitration has gainednpnence. Gabrielle Kaufmann-Kohler &
Thomas SchultZ define online dispute resolution as follows:
“Online dispute resolution is a broad term that emmpasses many forms of
alternative dispute resolutions and court proceeginthat incorporate the use of the
internet, website, emails communications, streamingedia and other information
technology as part of the dispute resolution proseBarties may never meet face to
face when participating in online dispute resolutiprather they might communicate

solely online.”

3 Chapter 4 of 1995, Laws of Kenya.

* Section 2... Ibid.

°See Mary GreenWood “What are the disadvantagess&dsiantages of Binding Arbitration Over going ditec

to the court” Article available dittp://ezinearticles.com/?What-Are-the-Advantages-ad-Disadvantages-of-
Binding-Arbitration-Over-Going-Directly-to-Court?&i _d=1741021(accessed on JaViarch 2012)

® See “Net Arbitration Overcomes Drawbacks to CyRabitration” Article available onhttp://www.net-
arb.com/arbitration_drawbacks.php (accessed on #8viarch 2012).

‘Gabrielle Kaufmann-Kohler & Thomas Schultz_Onlinésfiuite Resolution: Challenges for Contemporary
Justice Kluwer Law InternationgINetherland,(2004) Pg. 7 & 8
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As international commerce continues to increasanime volume, so will disputes arising out
of that online commerc&Since arbitration, over litigation in a nationaluet, is the preferred

method to resolve international commercial dispubedine arbitration could be an alternative
dispute resolution norm in the near future. Nati@warts simply might not have the ability,

the capacity, or the authority to effectively resolnumerous disputes that could afise.

Further, online Arbitration has become a legitimaigpute resolution method virtually
everywhere in the world with varying degrees ofpse@nd applicatio’. For example, the
World Intellectual Property Organization (WIPO) haecently recommended online
arbitration to resolve domain name disputes. Hawnebefore online arbitration can be
readily accepted, it must be determined which basies will govern matters of proper
administration, choice of law, jurisdiction, enferaent, and review. Currently there is no
legal framework designed specifically for the coctdof online arbitration procedures which
means that for now the rules of traditional arhitra should be usett. However even though
the rules of traditional arbitration allow the drisce of the online version, due to its unique

characteristic, online arbitration requires speaisds designed for it.

Therefore, online arbitration requires a legal fesvork that regulates the use of electronic
means of communication in the procedure, the wayhicth notifications shall be performed
and acknowledgement of receipt granted. The legahéwork should also prescribe the
responsibility of all the parties involved to takee necessary measures to ensure that the

security and confidentiality of all the informatiemchanged is maintained.

8 See Tiffany J. Lanier “where on earth does cybkitration occur?:international review of arbitatiawards
rendered online” available at
https://litigationessentials.lexisnexis.com/webcdfm?action=DocumentDisplay&crawlid (accessed on 26
March 2012)

? |bid

 Ibid

™ |bid
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Normally there are three approaches to online déspesolution namely, cyberspace, non-
adjudicative ADR and arbitratiori. As a mode of alternative dispute resolution, Qalin
arbitration can be defined as a process by whictiggamay consensually submit a dispute to
a non-governmental decision maker, selected byprothke parties, to render a binding or non-
binding award, issuing a decision resolving a disgn accordance with neutral procedure
which includes due process in accordance with #Hiéyis agreement or arbitration tribunal
decision.™ It can either be conducted totally online by oalimeans of communication or

partly online by a combination of online and offimeans?

The development of information technology has rettohized arbitration in terms of
traditional arbitral practices and procedures. Ndaya, electronic submissions by emails and
video-conferencing pioneered the IT-intense onéin@tration which has seen the conclusion
of arbitration agreements, proceedings and evederergy of awards by electronic means in
online setting®According to Gabrielle Kaufmann-Kohf&r looking at Online Dispute
Resolution from a technological gadget, it has beeoca major phenomenon in dispute

settlement which obviously affects day to day ragnof ICA. It is in recognition of this

12 Gabrielle & Thomasop. cit7. P. 8. Cyber space centers on the internetrcspiace, high technology and e-
commerce. It is focused on computers and how tlaeg lchanged the world, the law and dispute resoiu®n
the other hand non-adjudicative ADR focuses on tiagons and Mediation and the approach to dispute
resolution is based on interests, feelings, emstard communications. The common reasoning irfigi is to
reconstruct an architecture online that resembl&8ne negotiation and mediation where appropriate
communication tools must be provided. Lastly adibn emphasis on rights and application of the ta
resolve the dispute by way of a decision. The usegtoning in this field is to think that arbitaatiworks well
offline and it should be simply adopted to the walworld which means that the procedure rules shoal
amended to allow for online communications with thain concern being how arbitration laws goverrinanl
proceedings and online awards

13 See Farzaneh Badiel, “Online Arbitration Definitiand its Distinctive Features” article availabla o
http://ceur-ws.org/Vol-684/paper8.pd (Accessed on 2nd April 2012)

% bid. In totally online arbitration the entire procéssonducted online by use of email, video-confeiregmand
web-based communications while in partly onlineisitconducted using a combination of emails, video-
conferencing and web-based communications ancheffieatures such as live in-person hearings anafufse
and post for the submission of evidence, commuioisdtetween arbitrators, and deliberation of award.

15 Gabrielle & Thomasop. cit7. P. 8.

16 See Gabrielle Kaufmann-Kohler, ‘Online Dispute &aton & its Significance for International Comnoéa
Arbitration’ Article available at http://www.lk-k.com/data/document/online-dispute-resolution-and-its-
significance-for-international-commercial-arbitrati on-global.pdf (Accessed on 17.01.2012)
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reality that ICC issued guidelines on the use dérmation technology in arbitratidhand

devised a web based system for conducting and rirapartpitration'®

The impacts of online arbitration in dispute resiolu are varied and include the instant
transmission of documents at a modest cost andinglian of travelling costs amongst
others®® In order therefore to build on this inventive stemlispute resolution this thesis shall
seek to critically look at the concept of onlindéigation and then propose a legal framework
for the applicability of online arbitration in Keay The proposed legal framework shall seek
to address the envisaged challenges of onlineratibih ranging from legal issues, practical

issues, cross-cultural issues and inappropriatesfass internet mediuffi

Legal issues relates to validity of online arbitratagreement, forms requirement, how and
where proceedings are conducted and enforceabflitymline agreements. The practical issues
include security of the online proceedings, lackaake-to-face encounters while cross-cultural
issues include language barriers and cultural rdiffees. Further courts may be less likely to
enforce online arbitral awards if they perceivet thae process protections available in offline
arbitration have been shortchangé@he major challenge with online arbitration istthas a
new concept that has been embraced by some dedetwimnsAfrica for example has

lagged behind when it comes to online arbitratiod this paper will seek to assert that time

7 Ibid. Operating Standards for Using IT in InternatioAdbitration (“The Standards”)’ itsing Technology to
Resolve Business DisputeBCC ICArb. Bull. Special Supplement (ICC Publistpj 2004) 75. See also
“Guidelines for Arbitrating Small Claims under théCC Rules of Arbitration” available on
http://www.iccwbo.org/court/arbitration/id4095/inde x.html (Accessed on 17th April 2012).
8 M. Philippe, ‘NetCase: “A New ICC Arbitration Fiity’ in Using Technology to Resolve Business Disgs”
I1(93C ICArb. Bull. Special Supplement (ICC Publishir204) 53

Ibid.
% gSee Chambers Young, et al ‘International Commerciarbitration” article available at
http://lawyer.20m.com/English/articles/arbitration.htm ( accessed on 23rd February 2012)
“INorman Solovay & Cynthia K. Reed, “The Internet &pute Resolution: Untangling the Web” available at
http://books.google.co.ke/bookgAccessed on 23rd February 2012)
“Indeed European Union has proposed a free onlsputé resolution platform for traders and consurters
resolve dispute through online. See “outlaw-corrdikable on
http://www.theregister.co.uk/2011/12/05/ec _proposeffee online dispute resolution platform/).
(Accessed on 23rd February 2012)
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has come for Kenya and other African countriesntd@ce online arbitration as a measure of

curving down the disadvantages of the traditiomiitaation.

1.2. Statement of the problem
Online arbitration could be the solution to varictisallenges facing traditional arbitration
because of the advantages that come with it. Homaegpite the very advantageous nature of
online arbitration, the process is poised to begddgby several challenges if not adequately
addressed in a legal framework and through propbfigp awareness. There are compelling
reasons for regulating online arbitration includihg lack of trust on the process, the issue of
enforcement, the applicable law in terms of teriatojurisdiction giving rise to conflict of

laws and the issue of confidentiality.

This thesis seeks to determine the feasibility benefits of developing and managing online
arbitration in Kenya. The study will seek to exjgldhe nature of online arbitration in general,
the legal framework of online arbitration in Kenydth a case study of two countries that
practice online arbitration. Through this reseattot compelling issue as to the kind of legal
mechanism available for online arbitration in Kenlyased on the need to address the

challenges envisaged and based on the comparatses will be addressed.

1.3.Objectives of the Research
1.3.1. General Objective
1. To find out the scope for the development of onlngtration in Kenya.
1.3.2. Specific Objectives

a) To discuss the concept and the relevance of oalipigration in Kenya.

Page | 6



b)

c)

b)

To determine relevant laws and regulations needethé development of online arbitration in
Kenya.
To discuss the comparative jurisdictional applitgbof online arbitration.
1.4.Research questions
a) What is the relevance of the applicability of oeliarbitration in Kenya?
b) What are the emergent legal and non-legal issisexiased with online arbitration in
Kenya?
c) What are the issues that legislation intendeddalege online arbitration ought to
address?
d) What is the appropriate legal and institutionairfeavork to govern the applicability of
online arbitration in Kenya?
e) How have other jurisdictions practicing online &rion addressed the challenges
facing online arbitration?
1.5. Hypothesis
This paper will work with the following three hygases:
Online arbitration with effective working mechansmffers more advantages than traditional
arbitration in Kenya.
There is need for a clear and coherent institutiamal legal framework governing online
arbitration in Kenya.
That online arbitration can be practiced effecivel Kenya if there is a legal framework

regulating it.

1.6. Justification of the study
The study is justified in that it shall seek to kxp a legally sustainable approach to online

arbitration in Kenya. The novelty in the applicatiof the concept of online arbitration as a
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mode of alternative dispute resolution providesuwbey essence for this research. The study
shall therefore act as a reference piece of mattridhe business fraternity, researchers,
members of public and other academicians in emight them on how to carry out online
arbitration and the advantages. This is more sdhfose individuals who may wish to carry

business on the internet and especially with pamtiaifferent jurisdictions.

The research will also serve as a future referéoceesearchers who may want to carry out
further research on online arbitration. Througls thiudy a legally sustainable jurisprudence
supported by law shall be established. Furthersthgdy will well inform the enactment of the
law on online arbitration in Kenya. This is becatisis study will seek to provide ways in
which we can incorporate online arbitration in system as a way forward. With the coming
into place of e-Commerce where transactions aragbeione online, it's important that
arbitration also embraces other ways of carryingtio@ proceedings so as to keep up with the
new developments. Obviously online arbitration ffea good alternative to traditional

arbitration.

1.7. Theoretical framework
This study will premise on various theories of @diion, e-commerce and other theories of
online transactions. Arbitration readily lendseifsto a legal theory analys?g. The
fundamentally philosophical notions of autonomy &eegdom are at the heart of arbitratfén.
Similarly essential are the questions of legitimaaiged by the parties’ freedom to favor a
private form of dispute resolution over nationalds, to choose their judges, to tailor the

procedure and to choose the applicable rules of Evd by the arbitrators’ freedom to

> E. Gaillard (2010), Legal Theory of Internationab#ration Martinus Nijhoff Publishers.9
24 (s
Ibid.
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determine their own jurisdiction, to shape the amdf the proceedings and to choose the

rules applicable to the dispLfte.

The contract theory provides that nowhere doesdibleotomy between personal autonomy
and the collective will as a conceptual sourceglits arise so graphically as in the context of
contractual arbitratiof® This theory is based on the contractual naturarbftration and
argues that arbitration originates from a valideggnent between the partfésccording to
this theory therefore, arbitration should be carrias per the wishes of the parties as reflected
in their arbitration agreemefft. This theory denies any relationship between tftration

proceedings and the law of the place where arhitraakes placé’

Although most proponents of this theory agree Hrattration agreements and proceedings
may be influenced by the laws of a particular stébey maintain that arbitration has a
contractual nature that emanates from the partibiration agreemenf The arbitration
agreement is therefore taken as a contract bettheguarties involved which clearly states the
parties’ intentions of having their dispute resdl®y arbitratior?* While this paper identifies

with the arguments from this theory, this paperl witempt to show that although party

% |pid.

% See Edward M. Morgan, “Contract Theory and TherSeai of Rights: An approach to the Arbitrability
Question” article available &ttps:/litigation-essentials.lexisnexis.com(Accessed on 27March 2012)

?’See Hong -Lin-YUf A Theoretical Overview Of The Foundations Of Intgfanal Commercial Arbitration”
article available at

http://www.law.ntu.edu.tw/center/wto/project/admin/SharePics/A 01 05%20pp%20255 Hong-
%20Lin%20Yu.pdf (Accessed on Z7March 2012, see also the case Mfitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, Inc., 473 US 614 - Supreme Coli&85

2 bid.

“|bid.

%9 |bid.

3L Ibid. This kind of contract is voluntary made betwelem parties and allows them to choose the time amkp
of arbitration, arbitrators and the laws governiagh procedural and substantive matters.
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autonomy is the cornerstone of arbitratidparties cannot enter into the arbitration agreemen

where there are no laws to govern arbitration, iikéhe case of online arbitration.

Jurisdictional theory revolves around the authoofya state to regulate all arbitrations
conducted within its jurisdiction™It maintains that the validity of the arbitratiograement,
the powers of the arbitral and the enforcemenhefarbitral award all derive from a particular
national legal systerif. This study will rely on this theory to show the portance of

jurisdictional theory in having a state come uphwéws to regulate online arbitration.

The hybrid theory on the other hand recognizesdilad influence that defines the nature of
arbitration® It is premised on the argument that although matiitn derives its effectiveness
from the agreement of the parties as set out inathération agreement, arbitration has a
jurisdictional nature involving the application thfe rules of procedur8.The researcher will
use this theory in showing how important it is tddmce party autonomy and state regulation

when it comes to online arbitration.

The autonomy theof’fl, insists that arbitration should be viewed in @aor context rather than
emphasizing the structure of the institution. Tmeppnents argue that emphasis should be
placed on its goals and objectives and that a cetapbicture of arbitration can only be

presented by considering its use and purpose andadly in which it responds to the needs of

*Anoosha Boralessa, “The Limitations of Party Autoryo in ICSID Arbitration” article available at
https://litigation-essentials.lexisnexis.com/webcdpp?action=DocumentDisplay&crawlid (Accessed on 17
April 2012)

*Hong-Lin-Yu “A Theoretical Overview of the Foundatis of International Commercial Arbitration”

http://www.law.ntu.edu.tw/center/wto/project/admin/SharePics/A 01 05%20pp%20255 Hong-
%20Lin%20Yu.pdf (Accessed on TAApril 2012)

*Ibid.

% |bid.

% |bid.

3 Ibid.
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the parties. This is the foundation of online agtibn where its main objective is to meet the

needs of the parties involved.

We also have delocalization theory, under whicthé award is issued by electronic means,
domestic laws governing the e-commerce will dedide validity of the award® In the
absence of such a choice, under the traditionaltdeal approach, the online award will
probably not be enforced because of the New Yorkv€ntion. According to this theory,
parties can contract to free the arbitration frony @rocedural law for the sake of their

interest®

Delocalization of the arbitral process and thalfiaward would therefore mean that parties
remain unaffected by unforeseen and undesired fwroaledural law, and do not face the risk
that non-compliance with such law would renderrtagiard unforeseeabf® This theory will

be useful in showing how online awards can be eefbonline.

Drawing from social cognitive thectyand its notable determinant, self-efficacy, thesent
study attempts to show how individual online custesrperceive themselves and other parties
that they are dealing with in a variety of situasoAccording to this theory, individuals have
specific goals with expectation of outcome and vatyi think and perform behaviors
responding to the external environment in ordeadioieve their own goals. The theory asserts
that individuals with higher self-efficacy can mtamitheir performance environment actively

and perform well. With respect to online arbitrati¢his theory provides a powerful and clear

3% See China Papers “Delocalization of Internatidbammercial arbitration” article available laitp:/mt.china-

papers.com/3/?p=55142Accessed on 3bMarch 2012)

% Ibid.

“9|bid.

“l Robert LaRose, “On the Negative Effects of E-ConueeA Socio-cognitive Exploration of Unregulated
Online Buying” available abttp://icmc.indiana.edu/vol6/issue3/larose.htmli(accessed on 14th April
2012)
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explanation that people transacting business ontioetrols and directs their series of

decisions and actiorfé.

1.8.Research Methodology

The study will be library-based and will involveview and analysis of relevant primary and
secondary data on the concept of online arbitrafldre libraries at the Chartered Institute of
Arbitrators, United Nations at Gigiri, the Univessiof Nairobi School of Law Library and
Jomo Kenyatta Memorial Library and the Library la¢ tHHon. Attorney General’'s Chambers
will be of utmost importance as resource centershis study. The library at the Chartered
Institute of Arbitrators and The United Nations taby at Gigiri will particularly provide
reference materials in terms of Treaties and Caiimes of an international nature on online
arbitration as applied for example by the Europgaion. The two libraries at the University
of Nairobi shall provide text books references thiall inform the theoretical understanding
of the concept of arbitration and other modes tdrahtive dispute resolution mechanisms.
The library at the Hon. Attorney General's offit&ls provide critical guidance since the Hon.
Attorney General as the Chief Legal Government Adwviis tasked with the Drafting of
several government bills, policies and sessionpépa In this regard, the research will entail
exploration of secondary material including variomgtional and international pieces of
legislations, international instruments and repdytoks, articles, and other relevant literature

on the law on arbitration.

Due to the novelty of the research topic, the dseternet shall be of critical importance since

most libraries might not have stocked the recebtipations on online arbitration.

2 See Young Hoon Kim et d Exploring Online Transaction Self-Efficacy in BtuBuilding in B2C E-
Commerce” available dtttp://www.irma-international.org/viewtitle/3851/ (Accessed on 28March 2012)
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1.9.Scope and Limitation
This study will look at the scope of online arhbiiiva in Kenyan generally. The study will be
limited to how online arbitration can be introdudadKenya. This being a new area more so
in Kenya, it might be difficult to find local maials and books which might limit the

researcher to internet materials.

The foreseeable limitations in this method of stady three fold; bureaucracy, confidentiality
and adequacy. Gaining access to the United Natéoms Government libraries involves

seeking and getting permission from relevant offideence time consuming. Further, one is
always limited in terms of the amount of hours anallowed to use the library. Some of the
government documents might not-be availed espgdistause of the confidentiality of the

documents either because they are sensitive ogdfiernment does not want to expose its
pitfalls for criticism. Further, the number of retmt books and articles available in the
various libraries are few. In addition, there mayrbstriction in terms of the number of books
and duration one can borrow hence limiting theightib thoroughly interrogate them. The use
of Internet is restrictive because there is needpfawver, availability of computer and the

network and above all the issue of subscriptioncilis expensive.

1.10. Literature Review
According to Henry Vries*3arbitral process is based on contract rather tlegal Inorms
established by the states for the creation of jabisettlement of disputes. He defines
arbitration as a mode of resolving disputes by onenore third persons who derive their

powers from agreement of the parties and whosesidecis binding upon them. Therefore

3 Henry P.De Vries “International Commercial Arbttom; A contractual Substitute for National Courssticle
available at
https://litigationessentials.lexisnexis.com/webcdfm?action=DocumentDisplay&crawlid=1&doctype
(Accessed on®1April 2012)
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looking at the above definition of arbitration, t@@n essential characteristics of arbitration
comes out. The first one is the autonomous natbighitration®* The second characteristic

that comes out is the consensual nature of arbitrafThis remains the cornerstone of
arbitration as the powers and jurisdiction of agitrs are determined by the intention of the

parties as reflected in their contractual agreerftent

This cordial nature of arbitration has led somedevsi to conclude that arbitration is a private
system of adjudication and that it is the partied mot the state that control the proc¥sas

much as these arguments promote the private nafuagbitration, they are misleading by
portraying that parties to arbitration have thelesiwe rights of the arbitral process. The
importance of national laws in arbitration cannetignored. This paper will seek to advance
the argument that as much as party autonomy andenosns by parties to arbitration is
important, national laws are needed as guidanceribine arbitration and parties cannot just

consent to it.

According toJana Herboczkova; ‘online dispute resolution, has been developed asva
form of alternative dispute resolution mechanisnuapéed to unique nature of cyber

space®®According to the author, the use of computer teligies has influenced and

4 Party autonomy has been defined as a choice ofdistrine that permits parties to choose the lava of
particular country or sovereignty to govern thentact that involves two or more jurisdictionsedo Zhang
“Party Autonomy and Beyond: An International Pecdpee of Contractual Choice of Law” Article availabon
http://www.law.emory.edu/fileadmin/journals/eilr/20/20.2/Zhang.pdf(Accessed on 1st April 2012)

> See Redfern A. & Hunter M. (1991) Law & Practiddrdernational Commercial Arbitratiodd ed. Sweet and
Maxwell, LondonP. 69.

4see Lew, J. (1978Applicable Law in International Commercial Arbiti@: A Study in Commercial
Arbitration Awards Oceana Publications, Debbs Ferry, NY. P. 103

47 Jana  Herboczkova,  “Certain  Aspects of  Online  Adion”  available  at
http://www.law.muni.cz/sborniky/dp08/files/pdf/mezinaro/herboczkova.pdf(Accessed on 1st April 2012)

“8 Ibid. The author defines online dispute resolution aispute resolution method that makes use of interne
advantages and web and computer technologies,
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simplified the arbitration proce$$The author argues that online arbitration areebesttited
for resolving of online disputes as they are besigited to deal with technically complex
matters, can more readily answer to rapid developsnand create better conditions for

delocalized transactions.

In his conclusion the author states that as muobnése dispute resolution mechanisms are
becoming more common it is highly unlikely that itddion will use fully electronic

procedures. It will be a combination of both onliaed traditional arbitration. This study
identifies with the views of Jana Herboczkova brguas that online arbitration can be

independent of traditional arbitration.

Some scholars have argued that online arbitrasomdeed an improvement of traditional
arbitration method and the traditional rules anthgiples cannot be simply translated to
cyberspace arbitratiotiThis research shall therefore improve on this liieargument by

capturing the ambit in which online arbitration klogerate without necessarily translating the

traditional rules and principles of arbitration.

According to Berger, K.P. for now there is a hybrid form of online arbitati which
combines the elements of traditional concept oftiation as well as new set of rules that
make this form of dispute resolution more independe This study will go further to

demonstrate whether indeed we can have an allsivelsystem of online arbitration.

“Ibid. The author attributes this positive developmemtsimultaneous translation software that has been
developed to facilitate participation of multilinguparties in real-time video conferences.

*De Sylva M.O (2001), Effective means of resolvinistahce selling dispute€7 Arbitration, p. 230-239

1 See Berger, K.P., “Lex Mercatoria Online: The CERMIL Transitional Law Data Base”akww.tldb.de
(Accessed on"%April 2012)
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The article bySylvia Mercado®® will be useful in this study as the author givesozerview

of the legal framework of online arbitration andahit is be carried out. The author justifies
the urgent need of cyber arbitration to the growttelectronic commerce where by every
industry is being affected by the internet. Theéhautlso cautions against the risks involved in
cyber-arbitration and advises on proper mechanisansgy put in place to minimize the risks
of online arbitration. In coming up with the legeamework for online arbitration in Kenya

and how it can be incorporated in our systems,dfudy will borrow a lot from this author.

According to Farzaneh Badiel, online arbitration differs from the traditional
arbitration>*According to the author online arbitration proceesi are either conducted
totally online by online means of communicationpartly online by a combination of online
and offline means. Of important is that the authatlines distinctive features that differentiate
online arbitration with traditional arbitration. iBhinformation will assist the researcher to

come up with a detailed system of online arbitraiioKenya.

According toPablo Cortes“legal studies on online arbitration agree thatekisting law and
arbitral principles do not prevent arbitration frotaking place online. He supports his
arguments by the fact that most arbitration pronadeave introduced some online dispute
resolution tools into the arbitration process tketaare of online arbitratioft. This study
while agreeing that online arbitration can stilkeaplace under the laws of traditional

arbitration, it will seek to show that the existilagvs do not comprehensively address issues

2Sylvia Mercado Kierkegaard “Legal Conundrums in Cyber Arbitration” Article alable on
http://www.iadis.net/final-uploads/200406C016.pdfAccessed on 4th April 2012)

*’Farzaneh Badiel, “Online Arbitration Definition aitd Distinctive Features” Article available éitp://Ceur-
WS.Org/Vol-684/paper8.pdf(Accessed on 4th April 2012)

>*Pablo Cortes (2011), Online Dispute Resolutiondonsumers in the European Uni&outledge 270 Madison
Avenue, New York 106-109

% |bid. According to the author those tools include tletips to download claim forms, the submissions of
documents through standard email or secure welbfaced. Some of the institutions that are usingehtols
include American Arbitration Association, World éfiectual Property Organisation, Arbitration and diégion
Centre and the Judicial Arbitration & Mediation @en
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of online arbitration. It will show that online attation is better of practiced under its own

laws.

According toDr. Kariuki Muigua *%there is a bright future for arbitration and aletive
dispute resolution in Kenya and around the world.ditributes this to the renewed quest for
legal systems of the world over to finding new amore effective ways of providing services
to meet the needs of the people in an even graatay of human transactions. He sees the
future of ADR in Kenya as bright and really promigin bringing out a society where dispute
are disposed of more expeditiously and at a lowst. cThe author rightly concludes that the
use of arbitration in commercial and all other digs where it is amenable is thus the way of
the future if access to justice is to be realizedKenya. This research identifies with the
sentiments of the author but argues further thdultg enjoy the benefits of arbitration, it is
very crucial that arbitration in Kenya embraces wéetechnology and embrace online

arbitration.

Talat Fatima®talks aboutelectronic and digital signaturfsand crimes in relation to
electronic signatures. According to the author enticity of the document and identification
of its maker is what the digital signature aimsH#. argues that when it comes to electronic
signatures the issue has been how to fix the atithtgrof an electronic document with the
transformation of commercial activities from handten instruments to online contracts. To
address the issue of authenticity, there then asoswed to give permanence to the e-

commerce so that the finished contract could bdyeasd legally adduced to its originator

%6 Kariuki Muigua (2012) Settling Disputes Throughbftration in Kenyal odana Publishers, pp.215-223

5" Talat Fatima (2011) CyberCrimeSastern Book Company LuckNow PP. 273-398, 89-222.

%8 |bid. The author defines a signature as any memorantchark or sigh made with intent to authenticate any
instrument or writing or the subscription of anygmn’s thereto. It also implies personal commitntentriting.

A digital signature is the advanced form of an &t@tdc signature where more sophisticated technolsgised

to secure it well and to make it more reliable andeptable.
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making them less vulnerable to forgery. The authisp talks about various challenges of
electronic signatures and how to deal with thenme @hthor also brings out various types of
computer and cyber crim®s legal issues involved in countering cyber cringesl the

solutions. This book will be of great significant iesearch in proposing the legal framework

for online arbitration in Kenya and the conceruesand how to address them.

According to Donn B. Parker®® handwritten signatures and face —to-face or papsed
transactions are being supplanted, at least dgrbgl the use of electronic mail, electronic
funds transfer systems (EFT), data transmissiotwanks, computer time-sharing services
and automated payments systems. The author expressdident that a new means of
validating signatures and the information convey#ti them can be provided to a far greater
degree of effectiveness than ever before by aueahdigital signatures. He gives an example
of the use of encryption which is basically encgdime message with the secret code key that
belongs to the sender as one method of signingnresions. The author also addresses
various safeguards and practices for securingrelgctinformation. This book will be useful

to the study in providing various ways in which ara ensure that information exchange and

conduct of online arbitration is made secure.

According toChris Reed Electronic Data Interchange (EB¥ffers their users two potential
benefit which can be of immense commercial valuest Ehe abolition (or near abolition) of
the physical, paper documents which previouslyctée the transaction reduces the costs of

transaction and secondly the complete automatioth@fordering/delivery/payment cycle.

%9 Ibid. The author defines computer crime as a crimetiithvthe perpetrator uses special knowledge about
computer technology and entails crimes not onlymitted on the Internet but also offences commiited
relation to or with the help of the computer anBexycrime as a crime in which the perpetrator spesial
knowledge of cyber space or crimes directed atnepeer or a computer systems.

%9 Donn B. Parker (1983) Fighting Computer Crir@arles Scribner’s Sons/New York PP. 68-74

®1 Chris Reed (ed)(1996) Computer LaBlackstone Press Limited/London P. 297

%2 |bid. The author defines Electronic Data Interchange @shnology for exchanging information
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This research identifies with the arguments ofdah#hor and argues that arbitration can also

enjoy the benefits of Electronic Data Interchangeige of online arbitration.

According to Donn B. parker ®*confidentiality and security are paramount in eleuic
transactions. He argues that confidentiality isoewned with the policies and the rules for the
disclosure of personal information and control lohttdisclosure while security is purely a
technological and operational issue and a meanwltigh the confidentiality policies and
rules may be correctly and effectively carried dibnsequently it is important that there be
put in place legislations that require that safeduar certain actions or sanctions when a
computer system containing a data bank or privata ¢ compromised for whatever targets
accidentally or intentionally. This information gsucial to the study in supporting the need to

have legislation on online arbitration so as torads issues of confidentiality and security.

An arbitration agreement forms the heart of arbdraas it carries with it the intentions of the
parties.® The UNCITRAL Model law on arbitration, The New Yo€onvention and even the

Kenyan Arbitration Act requires the arbitration egment to be in writing. The question then
arises as to what is to be deemed as constitutimgti@n agreement more so in the electronic
context. The UNCITRAL Model Law on arbitration pides that an arbitration agreement
will be taken to have complied with the writing ugeement if the agreement is part of

documents signed by parties or contained in anangsh of letters telex telegrams or other

53 Donn B. Parker(1976) Crime By Computharles Scribner's Sons, New York P. 248

 An arbitration agreement is defined as an agreerngrthe parties to submit to arbitration all orteén
disputes which have arisen or which may arise batwieem in respect of a defined legal relationshipether
contractual or not. It may be in form of an arliita clause in a contract or in the form of a safmar
agreement.(see Article 7 (1)(2) of UNCITRAL Modedw)
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means of telecommunication which provide a recdrthe agreemerft This requirement is

also seen in the Kenyan Arbitration Act and the Nawk Conventiorf?

The question that arises is whether this definitioavers all types of electronic
communications. This study will show that thesaritdns are not enough and we need laws
specifically on online arbitration. It will also s that while the UNCTRAL has come up
with UNCTRAL model law on electronic signaturesdites not adequately cater for online

arbitration like arbitral proceedings and enforcatred awards.

The India Technology Information Act for 2000 wasaeted to provide legal recognition for
transactions carried out by means of electronia daerchange and other means of electronic
communication, commonly referred to as electromimmerce. Some of the notable features
of the Act includes focusing on data privacy, fangson Information Security, defining cyber
cafe, making digital signature technology neuttafining reasonable security practices to be
followed by corporate, redefining the role of imexdiaries, recognizing the role of Indian
Computer Emergency Response Team, inclusion of said#ional cyber crimes like child
pornography and cyber terrorism and authorizingrespector to investigate cyber offences.
The importance of this Act in this study is thatproposing a legal framework for online

arbitration in Kenya, the study will highly rely &ély on the Act.

According to Singh & Lakshay Dhamffain order to differentiate Conventional Arbitration
which requires the applicability of Arbitration an@onciliation Act, 1996, the Online

Arbitration, as the name suggests, besides thdcappity of Arbitration and Conciliation

% See Article 7(2) of the UNCITRAL Model Law

% See Section 4 of the Arbitration Act and Articledf the New York Convention

6 Singh & Lakshay Dhamija, “Online arbitration fromindia perspective”, available at
http://www.lexology.com/library/detail.aspx?g=e09b21e-807b-4c8b-8451-da416874f3¢Accessed on 4
November 2012)
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Act, 1996 also requires the aid of technologicdhtesl laws, particularly the Information
Technology Act, 2000. In other words, it can bedsiat OnlineArbitration is a blend of
conventional Arbitration with the taste of techrpfoin it. They argue that Online
Arbitration should be a preferred way of disputeotation since it is fast, economic and
efficient. OnlineArbitration in India is still conducted by traditial arbitrationrules even
though it is a new method to conduct dispute reguThe parties and the arbitratorsaim
online arbitration should always consider the legalitytte# applicable arbitration agreements
and procedures, choice of law, seat of arbitratind form of the awards. These precautions
will assist online arbitration to work within the framework of exisginnational and
international treaties. However, onliagbitration should develop its own rules over tharse

of time. It is clear that Onlinérbitration is not different from what the convenial
arbitration is. The only difference is the omissiminphysical platform and introduction of a

virtual platform.

According to Chenoy Cé&fl the rapid expansion of commercial transactionsgiobalization
has given rise to spiraling growth in arbitratidrtfze national as well as international stages.
Arbitration is one of the modern techniques ofraléive dispute resolution that has gained a
lot of prominence due to the freedom it offersite disputants. Online Arbitration is a mixture
of conventional Arbitration under Arbitration & Coiliation Act 1996, combined with
technological features requiring application ofoimhation Technology Act 2000. The author
argues that the future of arbitration is onlineitaaltion if India wants to cut down on its ever
increasing backlog of cases and this form of ADRuldoallow quick settlements to
international as well as domestic business entilibss paper will use the observations by the

author to emphasis the reason why online arbitmagamow ripe for practice in Kenya.

o8 Chenoy Ceil, “Dimensions of Online Arbitration in India” available at

http://papers.ssrn.com/sol3/papers.cfm?abstract id2078896(Accessed on J4November 2012)
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The Kenya Communication (amendment) Act 2808 very relevant to this study. The Act in
part VIA provides for electronic transactions bgagnizing digital signatures and documents
in electronic form. This study will rely on thiscAto show that online arbitration can be
conducted in Kenya by relying on the Arbitrationt&cand the Kenya Communication
(amendment) Act 2008. While relying on the prowisief the India Technology Information
Act for 2000, the paper will show that although #reendments in the Kenyan Act is a step
forward in recognizing the role of technology it@nmerce, it does not address most of the

concerns of e-transaction. This therefore callstandalone legislation on e-transactions.

1.11. Chapter Breakdown
Chapter One
Chapter One will give a brief background of the aapt of online arbitration as a tool for
efficient alternative dispute settlement. The ainthe chapter will be to lay a foundation and
framework for the entire study. In this regard ribyades for the statement of the problem of
study, the objectives of the study, the researchstipns, the theoretical framework, the

research methodology and the various literaturenizds to be used as references.

Chapter Two

Chapter Two will explore the scope of the concepbmine arbitration. The chapter shall
focus on the arguments for and against online ratlon. In this regard, the chapter will
explore the advantages and disadvantages of oalipigration as compared to traditional
arbitration. In order to bring out the argumentsacly, the chapter will look at ODR in general

and its background. In particular an understandihghe rationale behind the concept of

* Act No. 1 of 2009
70 Cap 49 Laws of Kenya
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online arbitration will be justified since the syudrgues in support of it. The chapter will also
look at the procedure for online arbitration anavitbe shortcomings of online arbitration can
be addressed so as to maximize the benefits ofealbitration.

Chapter Three

Chapter three will deal with the legal framework émline arbitration in Kenya. The Chapter
will highlight and discuss the emergent issuesaurding the applicability and regulation of
online arbitration. In particular, the chapter disses the relevant regulatory issues that need
to be addressed in regulating online arbitrationsd doing, the chapter outlines urgent issues
that must be addressed by any system of regulafi@mline arbitration for it to be effective
including need for innovation, addressing custopretection issues, dealing with risks, the
compliance and legal force of the process and thieome. Through this well thought out,
researched and informed recommendations on thefavasard shall be offered. The chapter
will also briefly analyse various legislations ttedfect online arbitration, their adequacy and
how they can be improved.

Chapter Four

This chapter will look at comparative study of omeliarbitration. The study will look at two
countries which has successfully incorporated enhrbitration in their systems. These are
Canada and India. The justification for using Intighat India being a developing country
like Kenya, we can borrow a leaf from them and gjppin our own legislation. Further India
being a signatory to the model law, has embracest wiahe principles declared therein in its
legal systems. The country has also given recagnitib many of electronic practices. For
example, the definition of the term evidence hasnbamended to include the electronic
evidence and giving electronic records legal redamm This therefore makes India a good

case study for this research.
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On the other hand Canada has a legisl&timnprotect electronic documents. The Act in part
two provides framework by which federal statutesd aegulation may be adjusted to
accommodate electronic alternatives to paper basedns of communicatiofiln 2005,
Secure Electronic Signature Regulations were edaateler the Act to enhance security for
electronic signatures. In addition since Canada amsngst the first countries to experiment

Online Dispute Resolution, Kenya can learn howait Bvolved to where it is now,

Chapter Five

Chapter Five will offer recommendations and conolus on the study. The Chapter will sum
up the findings in the preceding Chapters and aifetear and understandable jurisprudence
on the way forward. In this chapter, a clear reguiamodel to realize the full potential of
online arbitration in terms of legal standards lo@ tise, compliance and the legal force of the

award shall be proposed.

" personal Information Protection and Electronic oents ActS.C. 2000, c.

2 See sections 44, 45, 46, 42 and 39 which alloacti@nic signatures for sworn statements, statesnent

declaring the truth, withessed documents, original$ sealed documents.

3 See Saleh Jaberi “Online Arbitration: A vehicle Bispute Resolution in Electronic Commerce” Articl

available at

http://vu.academia.edu/SalehJaberi/Papers/1849896/Mine arbitration A vehicle for dispute resolution
in_Electronic_commerce(Accessed on 17th September 2012). The authoeartipat the first experiments in

Online Dispute Resolution were made during 1998nited States and 1997 in Canada.
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Chapter Two

Online Arbitration

2.1.Introduction
The advent of arbitration as a tool in civil casgnagement has ushered in a new management
culture of cases in a manner aimed at achievingjubiedetermination of the proceedings
ensures the efficient use of the available judieradl administrative resources and results in

the timely disposal of the proceeding at a cosirdtible by the respective parties.

In order to attain this fore stated objectives thdture must include where appropriate the use
of suitable technology. Of all existing disputealesion mechanisms, arbitration seems to be
the most natural to conduct onliffe.One reason for this is that the records brougtt i
arbitration proceedings are mostly in writing arah @asily be replaced by electronic files as
most paper documents are nowadays generated usimguters.> However, doubts might be
expressed as to the feasibility of processing médion electronically when, as is often the

case in international arbitrations, huge quantitiedocuments are involve

A second reason for thinking that online procedaresparticularly suited to arbitration is that
the parties are often far apart and may even bepposite sides of the globe. Such physical

separation becomes insignificant onlifie.

" See Arno R. Lodder & Gerard A.W “Online Arbitratiservices at a Turning Point: an Appraisal” avzdaat
http://pubs.cli.vu/pub184.php ( Accessed on 10th September 2012)
75 i
Ibid.
° Ibid.
" Ibid.

Page | 25



It is therefore not surprising that one of thetfi@DR initiatives was an online arbitration
project: Virtual Magistraté® This project, which began in 1996, dealt withyoohe case. It
was brought by American Online (AOL) and concerspdm on the Internet. However, the

parties settled before a decision was rendéted.

In this regard the adoption and the practice oinendrbitration will be much appropriate. The
appropriateness of the online arbitration is furtbettressed by the fact that electronic
commerce is the largest and fastest growing mankete world, offering online consumers a
vast selection of products and businesses an emsrowstomer base. Further, the increasing
number of internet users is impacting in the growfthusiness to consumer e-comméttin
Kenya for example, there has been a marked impremeon internet usage. According to the
2010 statistics, out of a population of 41,020,984ple, 3,995,500 people uses internet. This
represents a 9.7 percent, an increase of almosp&0@ent where the percentage of users

stood at 3.6 percefit.

It follows therefore that all provisions and ruleshe relevant Statut&sgoverning arbitration
must recognize and regulate the use of onlineratlmih. The online arbitratiors certainly
not going to be a magic potion capable of solvihgar problems in the civil justice system.
Instead it is a challenge to every party involvedevery matter that comes up before it. The
best design for each matter will be determined arase to case basis; and above all the

attainment of the objective at least in the shemntwill depend on the skills, innovativeness

8 | bid.

9 Ibid.

80 M. Kuneva, , “Consumer Strategy 2007-2013", Brissseress Conference, W3larch, 2007. Accessed from
http://books.google.co.ke/books?id=0xayBHnZ6hQC&ix244&Ipg=PA244&dg=M.+Kuneva,+Commissio
ner+for+Consumer+Protection, +%E2%80%9CConsumer+3émy+2007- (Accessed on 25June 2012.)

8 “Internet World Stats, Usage and Population Stafis in Kenya”. Available at
http://www.internetworldstats.com/af/ke.htnfAccessed on 25th June 2012)

82 The Arbitration Act, Cap 4 of 1995.
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and the commitment of the government, charteretituis of arbitrators and the business
community and Kenyans at large in assisting tow#ndsattainment of the objective by, for
example, undertaking a continuous review of thegdo as to retain those that would serve
the interests of the objective and shed off thbs¢ hinder the objective. In the long term, we
believe that best practices and precedents willrgenéor use and improvement by future

generations.

To be able to understand the concept of onlindratlwn, then an understanding of what e-
commerce is and the nature of electronic transagtie very crucial. In this regards, the
chapter will briefly look at what e-commerce is ablout and an overview of online dispute

resolution.

This chapter shall then explore the scope of ondirigtration. The study shall focus on the
arguments for and against online arbitration. Intipalar an understanding of the rationale

behind online arbitration will be justified sindeetstudy argues in support of it.

2.2.Overview of E-Commerce
With the rapid growth of technology, the increasusg of the Internet, and the advancement
in information and communications technologies, imesses around the world are
increasingly changing the way they do businessthEumore, with the emergence of the
global economy, e-commerce is fast being regardettietway to go global at the touch of a
button. This new development is faced with manyliehges that include the use of the new
technology and communication medium, and the fldwinformation from enterprise to

enterprise, from enterprise to consumers, andveildin the enterprise.
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E-commerce is the buying and selling of goods amices on the Internet, especially the
World Wide Web. In practice, this term and a newemm, e-business, are often used
interchangeably. For online retail selling, thertex-tailing is sometimes used. E-commerce is
gaining ground globally and Kenya as an emergiranemy and regional reader lags behind

in having a legal framework for e-commerce in place

As e-commerce gains prominence so will the dispatesng out of those transactions will
increase. This is where online dispute resoluti@manisms come into play since parties in e-
commerce are normally in different jurisdictionshefefore a comprehensive legislation
dealing with e-commerce is needed. In recognitibthe importance of e-commerce, Kenya
amended The Kenya Information and Communicatiorf>Ant 2008 to legalize e-commerce
transactions by recognizing electronic signatuvekile this move is very commendable, it is
important that Kenya enacts a standing legislatiorelectronic transactions to purely manage

and control e-commerce risks.

In light of the speed with which technology is adeiag, it remains questionable whether the
current legislative frameworks are sufficient taadwith the challenges modern technology
poses to businesses and consumers undertakingoaeiectransactions. It will be important
for the legislature to remain abreast of the dgwalents and implement safeguards as they
become necessary.

2.3.The Nature of E-Commerce Disputes
The nature of online transactions makes enteribg @ancontract much easier and certainly
much more subtle. Technology is obviously challeggthe essential requirements of

contracts, which include the meeting of the minalsgeptance, consideration and in some

8 Cap 411 Laws of Kenya
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instances writing. Online methods of contractimyich as through email or through
agreement, for example, when purchasing goods @nlaiten do not highlight to the
consumer how significant their actions are and thay are entering into binding contractual

relations.

Some of the challenges of e-commerce are thatvihies parties from different member
states mostly in civil commercial matters, and ah#iguity of jurisdiction when dealing with
Internet related affairs. Indeed in recent casesBiwropean Court of Justice has held that the
mere fact that a company offers their service h@alhternet does not mean that they are being
directed to consumers in other member states. Thegr highlighted the importance of

protective jurisdiction for the consumer in casesross-border commercial dispéite

2.4.Types of Online Disputes

Online disputes can be divided into two types, @mitial and non-contractual disputes.
Contractual disputes are those that arise betwkerbtisiness enterprise and the Internet
Service Provider or web-hosting services provfde®n the other hand non-contractual
disputes arise out of the normal business betweepadrties but not out of the contract.
Contractual disputes can be divided into four typHse first one is Business-to-Business
which is disputes between the enterprise and 'mslims?ﬁ The second type is Business-to-
consumer which is a dispute between the enteruigkits customer¥. It is between the

enterprise and its customers that lay the greptessible scope for disputes. The third type is

84 peter Pammer v Reederei Karl Schliiter GmbH & Co. KG(C-585/08) and Hotel Alpenhof GesmbH v
Oliver Heller (C-144/09). Available athttp://curia.europa.eu/juris/liste.jsf?lanquage=en&um=C-585/08
Accessed on 22nd November 2012)

8 Such disputes may arise because of interruptipssrivice or breach in data security.

8 Examples on Business-to-Business disputes areednrmance of contractual obligations, misreprestéons
and complaints from customers regarding servicesuppliers.

8 Examples of such disputes include non-paymentgimods or services, non-performance of contractual
obligations, poor performance of contract, misrepregations, breach of the privacy policy and brezcecurity

of confidential information.
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Customer to Customer where direct interaction betweustomers takes pla®The last one

is Customer to Businesghere the customer requests a specific service fnenbusiness.

On the other hand non- contractual disputes aredh@non kinds of disputes that may arise
in an online enterpris€. They include disputes regarding copyrijhtiata protectiot, right

of free expressiofi and competition law and domain name dispéies.

Although many of the issues like jurisdiction, atiof law, high cost of cross-jurisdictional
litigation which arises in relation to the diffetenategories of disputes are similar, the
difficulties are perhaps more pronounced in respédBusiness-to-Consumer transactional
disputes which are often of small monetary valueditional methods of resolving cross-
jurisdictional commercial disputes, such as intéomal commercial arbitration, are often too
costly, inconvenient and burdensome in the coméxtonsumer disputes hence the need for

ODR.

2.5.Back Ground of Online Dispute Resolution
The development of online dispute resolution caulibiled into three phases. The first phase
normally referred to as the elementary stage lastel about 1995. The second phase

referred to as the experimental stage is dated @85 to 1998 or 1999 and the third phase is

8 Where a customer lists items for sale with a consimbauction site and other customers accessitheasd
place bids on the items.

8 Text Available athttp://cyber.law.harvard.edu/ecommerce/disputes.htrh (Accessed on 22nd November
2012)

% The enterprise might be liable for copyright inffement if it uses copyrighted material in exces&io use,
and without permission.

1 The enterprise may be liable for sharing or remgatonfidential data on customers, as discussethén
segment on Privacy

2 The enterprise may be subject to defamation witdefamatory material posted online.

% The enterprise may be subject to trademark inénngnt suits if it infringes a registered or othemviegally
recognized trademark
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referred to as entrepreneurial stage which is thieent phase.94 Indeed the first commercial

spam case occurred in April 19%4.

The idea for ODR emerged out of a recognition thgputes would multiply as the range of
online activities grew. Thus, the origins of ODRe draceable to a simple insight: the more
online transactions there are, the more onlineutiéspthere will b& ODR is intimately tied
to the expansion and development of the Internké le of ODR in cyberspace will be

greatest where there is a high degree of intefiactietween a wide variety of usets.

E-commerce and the internet offer a wide rangeppbatunities. Indeed the use of internet has
made it possible for businesses to expand theiketmmand render their services to a large
group of e-consumers. As in all other transactiankiding offline transactions, e-transactions
will most likely result in e-disputes. Therefore ander to boost the e-commerce it is crucial

that all parties concerned feel that in the evetispute occurs it can be resolved adequately.

It has been recognized that ODR will be a helpiebans of solving the growing number of e-

disputes.98 This is because of the uncertainties the legal framework in national laWs.

* Haitham A. Haloush & Bashar H. Malkawi, “Interneth&acteristics and Online Alternative Dispute
Resolution” Available at http://www.hnlr.org/print/wp-content/uploads/2009/06/Haloush Malkawi.pdf
(Accessed on 22nd [November 2012)

% R. Everett-Church, “The spam that started it aWjred News, April 13, 1999, online: available at
<www.wired.com/news/politics/0,1283,19098,00.htmI¢Accessed on 22 November 2012)

% Haitham & Basharmp cit 95.

97E. Casey Lide (1996) ADR and Cyberspace: The Bbfternative Dispute Resolution in Online Commerc
Intellectual Property and Defamatid@ Ohio St. J. on Disp. Resol. P.193.

% Esther Van den Heuvel, “Online Dispute Resoluthana Solution to Cross-Border E-Disputes” availasie
http://www.oecd.org/internet/consumerpolicy/187894®ddf (Accessed on 22nd November 2012)

% See also “OECD Guidelines for Consumer Protectiothe Context of Electronic Commerce” available at
http://www.oecd.org/dsti/sti/it/ec/index.htm (Accessed on 22nd November 2012). The guidelineswages
businesses, consumer representatives and the gosetsto wok together to provide consumers withngad
access to fair and timely alternative dispute ngsmh and redress without undue cost and burdeh special
emphasis on the innovative use of information tetgy.
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Online dispute resolution can be defined as a fofPADR that takes the advantage of the
speed and convenience of the internet and techyodogettle disputes. It is the best option for
enhancing the redress of consumer grievances,ggtieming their trust in the market and
promoting the sustainable growth of e-commercepdriicular ODR is best suited in settling
complaints that are characterized for being crasddr, low value high volume and occurred

between internet users?®

There are two forms of ODR namely traditioantl hybrid:®* Traditional ODR restricts all

negotiation to an online setting while, hybrid OD& conducted partially online and in-
person. Traditional ODR can be done through Coempprogram assisted ODR or A
computer program is first used, but if that fadsmediator will be introduced to assist the

parties andso through Telecommunicatiof?.

On the other hand hybrid ODR is done through a d¢oatibn of online and offline
meetings. It combines both the benefits of traddi ADR and the efficiencies of ODR.
Parties meet initially in-person session, but breknto separate groups to think of a plan of
settlement on their own. The parties are encodrégeelay the information and forth and to
the mediator. The parties are free to discusggusiine communication programs. Once the
parties have made progress in their discussiory, tilay meet with the mediator again. The
mediator acts as a moderator between the partggnasy homework to the parties. The
mediator may instruct the parties to consider aenmssibilities or come up with a draft
agreement. This model of hybrid ODR is ideal wittmplex problems that would require

traditional ADR. However, this model allows therfggs more flexibility in travel and time.

100 Pablo Cortes “What is Online Dispute Resolution?” Available at
http://www.csls.ox.ac.uk/documents/HandoutPC.pdfAccessed on 22nd November 2012)
101 jpa;
Ibid.
192 |pid.
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Caucus is not restricted by location rental howd @arties are relieved from the pressure that

the adverse party is physically close to th&n.

2.6. Differences between ODR & ADR
Online dispute resolution utilizes the Internetasore efficient medium for parties to resolve
their disputes through a variety of ADR methodsilsinto traditional ADR. Using computer-
networking technology, ODR brings disputing partiegiether online to participate in a

dialogue about resolving their dispute.

The most challenging and perplexing difference ketwODR and ADR seems to be the
absence of boundaries in ODR.Our real space legal jurisdictions are essentidfined by
geography, by the physical boundaries of spacaesssf personal jurisdiction and choice of
law in the real world depend on where the actidesaglace. In ODR, there are no geographic
boundaries. Communication in ODR knows no bord#rss everywhere and nowhere in
particular. It cuts across national borders and emméhes the relationship between
geographical location and the power of local gorent's efforts to regulate online behavior.
How to deal with issues of boundary, jurisdictiand choice of law across state and national

boundaries are problems that are unique to thenieit!°

The role of technology in mediating communicatiogtvieen parties is seen as the main
difference between ODR and other methods of dispaselution’”® Yet ODR applies
technology to achieve the very same goal with ADRhelping people to resolve their

disputes.

103 pid.
104 Estherop cit99
105 |pid.
108 1pid.
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Generally, the complainant begins the ODR procgseegistering the complaint online with
an ODR provider. The ODR provider will then contétoe other party using the information
provided, and invite that other party to particepa the ODR process. If the other party

accepts the invitation, he or she will file a resgp®to the complaint.

The role of ODR in the context of other disputeoie8on mechanisms has been often viewed
through the prism of achievements of the ADR mowveimés noted by Katsh & Rifkin, “over
the last quarter century, ADR has proven that nmpyustice away from the courthouse is
often desirable and that the arena of dispute wésal once thought to be the exclusive
domain of law and courts, is markedly differentnfravhat it was several decades ayf8.”
While ADR has moved dispute resolution away frotigdition and the courts, online dispute
resolution extends this trend even further. ODReggnts a move from a fixed and formal
process to a nonphysical to a virtual pf8&eand makes dispute resolution even more flexible
and convenient. The Internet has brought ADR diyetd each individual's personal

computer®® ODR can combine the effectiveness of ADR with¢bmfort of the Internet™®

ADR was the original model for ODR, and many gaats techniques of ADR will certainly

remain goals and techniques of OBJR. Indeed ODR started out as the administration of
ADR processes online and was seen as a way tca#pliace-to-face interaction when such
interaction was not possible. Today, since highliusideoconferencing systems are not yet

easily affordable, communications in ODR are matektual and asynchronous. The principal

107 katsh, Etan, Rifkin, Janet (2001), Online DispResolution: resolving conflicts in Cyberspatessey Bass
San Francisco. P. 39.

1% Arno R. Lodder and John Zeleznikow (2005), “Depihyy an Online Dispute Resolution Environment:
Dialogue Tools and Negotiation Support Systems Trheee-Step Model” 10 Harv. Negotiation L. Rev. 287
297.

199 Martin C. Karamon (1996) ADR on the Interrigit Ohio St. J. on Disp. Resol. 537 at p. 548.

110 odder and Zeleznikowap cit 74 p. 337.

111 Ethan Katsh, (2004/2005) “Bringing Online Disp&esolution to Virtual Worlds: Creating Processesuigh
Code” vol. 49 N.Y.L. Sch. L. Rev. 271 at p.285 .
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means of communication are thus email and web-beseununications, i.e. chat rooms and
bulletin boards'? Regardless of the quality and accessibility ofeeicbnferencing however,

of course ODR will never completely replace theefém-face encounter. ODR should not be
seen as a competitor or substitute for offlineraliive dispute resolution, but rather a natural
response to the emergence of new sphere of huntiaityaand, consequently, new types of

conflicts.

Although online dispute resolution borrows so mérdm ADR, its place is in a very different
environment. In cyberspace, communication transeéime, space, and physical realfity.
These unique characteristics inevitably influereenature and type of disputes arising on the
Internet, and thereby the type of dispute resafufimcess best suited for the fortthAs the
Internet grows, new forms and techniques of ODRbaiag developed, such as software that
helps parties to brainstorm, identify their intéseand priorities, or organize and focus their
conversation. As a result, ODR becomes increasimglgpendent from the world of offline
ADR. Online technology presents us with opportesitito develop new tools for dispute
resolution that might be employed in both onlind affline environment$*> While ODR sitill

borrows much from ADR, it seems that in the futdgR will also borrow from ODR

2.7.Types of Online Dispute Resolution Methods
There are four categories of ODR systems. The dinst is online settlement where an expert
system is automatically used to settle financialnak. The second one is online resolution of

consumer complaints using e-mail to handle certgpes of consumer complaint, thirdly

12 Thomas Schultz, (2004) “Does Online Dispute ResmuNeed Governmental Intervention? The Case for
Architectures of Control and Trust” 6 N.C. J.L.T&ch. 71 at p.74.

3ihid.

4 ibid.

15 ibid.
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online mediation which is done using a websiteetsotve disputes with the aid of qualified

mediators and lastly online arbitration which is Bubject of this study.

The ODR providers employ one or more of the follogvidispute resolution techniques or
mechanisms; arbitration, mediation, or negotiatidmbitration involves a decision by an
arbitrator, which parties have agreed by contraditet binding. Mediation involves facilitation
of communication and problem-solving by a mediaforsettlement is reached only if both

parties consent.

The arbitration and mediation processes utilize ienschat or messaging software, audio-
conferencing or video-conferencing software for owmication between the

arbitrator/mediator and the parties.

Online negotiation may involve use of email or nagssg, or may utilize heavily automated
systems. Blind bidding refers to a system of seitiet in which the ODR provider's software
accepts confidential offers and demands from thiegsa and records a settlement if the offer
and demand are within a pre-specified range frooh edher. If there is no settlement, the
other party will not know what the submitted bidere. So-called "peer pressure” services
involve the use of publicity about the ongoing digpto create an incentive for the online

merchant to resolve the dispdté.

The first website to offer online negotiation wdmee tCybersettle in the United States of

America’ which offered settlement of financial disputeseTitogramme is initiated by the

116 An example of an ODR provider that utilizes thistinique is iLevel (Website) (iLevel).
117 |sabelle Manevy, “Online Dispute Resolution: whatire?”. Available ahttp://www.juriscom.net (Accessed
on 25" June, 2012.)
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claimant*8who is assigned a password to ensure privacy aadthorized access and enters
three figures constituting demands in different armoThe other party is then notified that the
case is online and available for settlement anal eéers three amounts. The amounts are then
compared. The advantage of this procedure is tlaabids conflicts that can occur in personal
negotiations. In addition the non-disclosure ofcassful offers encourages the parties to be

more realistic in their evaluatidn®

Another website offering negotiation online is @kckNSettle which offers two settlement
options; one for personal injury and workers congaéion claims and the other for other
types of monetary dispute¥’ The complainant institutes settlement negotiatiomshas an
option of resulting to mediation or arbitratiortlie negotiations are not successful. Parties are
also given an option of closed or open negotiatmdel. Under closed model parties cannot
see the other parties demand or offers while uagden model party can view the other party’s

offer or demand but only after making the demandftar.

The other website offering negotiations onlinehis smartsettle?!it offers support for simple

and complex disputes through a patented neutebgiintegrating interest-based negotiations
principles with technology designed to optimizeleatents-**There is a neutral that helps the
parties to jointly model their negotiation problamd then assists each party individually input

their confidential preferences from their privatenputers.

iz Text available omttp://www.cybersettle.com(Accessed on Z5November 2012)

Ibid
120|sabelle op cit118.
121 Text available albttp://www.smartsettle.com (Accessed on Z5November 2012)
122\Wiener, Alan “opportunities and Initiatives in @ Dispute Resolution” Society for Professional®ispute
Resolution (SPIDR) News, Summer 2000, Vol. 24 ad at
http://www.mediate.com/articles/BeyondWinWin.html (Accessed on #5November 2012)
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On the other hand when it comes to online mediativey complainant initiates the process by
completing a confidential form on the providers’ bsges. A mediator then contacts the
respondent in order for him to participate. Bothtipa set the mediation ground rules. If an

agreement is reached it usually takes the formriing.

An example of online mediation institute is the i@al Resolution.com in America which
offers online mediation and arbitration. After tb@mplainant registers the dispute, the ODR

service provider contacts the respondent. If themoparty agrees, then mediation commences.

2.8.General Standards of Online Dispute Resolution
Just like in ADR, there should be minimum standatds need to be complied with when
settling disputes through ODR. The first requiretarany ODR is that it must independence
neutral and impartial. This means that the ODR joi@vmust be sufficiently independent
from both the online business provider and the goms in order to guarantee the impartiality
of its actions. Secondly ODR should be provideddonsumers free of charge or at a moderate
cost, while taking into account the need to avoidbfous claims'® The third requirement is
that ODR service should be easily accessible tsuwmers. Fourthly, the ODR process should
provide quick decisions or settlements, as the o@sebe. An inefficient process adds to the
total cost of dispute resolution that the onlinettipa would have to bear. The fifth
requirement is that ODR mechanisms should functacording to published rules of
procedure that describe unambiguously all relewdements necessary to enable customers
seeking redress to make fully informed decisionswdrether they wish to use the ADR

services offered.

123 The Online Ombuds Office by Center for InformatiBechnology and Dispute Resolution at the Univensit
Massachusetts (Website) (UMass) does not chargesfservice.
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ODR procedure should also provide a reasonablertappty for all parties to present their

viewpoints before the ODR professional and to lieararguments and facts put forward by
the other party. The personnel employed to assises$olving the dispute should also be
properly qualified in dispute resolution and usdexhnology applied. The process should also
be able to permit representation by third parfiégee ODR providers may also reach decisions
or settlements based on equitable principles amaidhe basis of codes of conduct rather than
strict legal rules. The process should also bentahy and without prejudice to consumers
entittement to seek redress in the courts. LasyRGhould balance between the principle of

confidentiality and means of ensuring public acdability.

2.9. Advantages of ODR
Online Dispute resolution offers various advantagesr the offline alternative dispute
resolution methods. Some of these advantages mckfticiency savings are generally from
the ability of the parties to conduct settlemergcdssions anywhere anytime regardless of
time zone and location differences. Furthermdresé who require special accommodations
can easily participate in the ODR process withoakimg extra arrangements. With these

efficiencies, disputes can be resolved more quigkly easily.

ODR also bypass jurisdictional problems that tiadal ADR systems encounter. With more
transactions taking place across borders, it i®main as to which laws the parties should
follow. In traditional ADR, parties sometimes hatle mistaken assumption that the laws
where they reside should be the governing law. O@Rthe other hand, follows traditional
internet community culture, also called “netiquétt®any communities on the internet have
its own set of rules and norms which users are agdeto follow. As such, rather than

applying the laws of a particular jurisdiction, tehent discussions can be governed by the

Page | 39



rules of that community. By following the norm$ @ virtual community, the power to
determine the rules that govern people’s condupuisback at the user-level rather than an
administrative level. All users of the virtual comnity have an opportunity to shape
community standards by their participation. Hengegotiation, mediation or arbitration

based on the community set rules will be perceagthir and predictable.

Traditional ODR that does not require face-to-faetings between parties can eliminate any
visual or audio discrimination parties may haveirgtaeach other. Since none of the parties
are aware of the appearance of the other partiipamy presumptions about that person

based on their appearance or manner of speechecalimbnated.

ODR can also ensure a friendlier tone of commuitnabetween parties. This is particularly
true when the ODR process is based on written sporedence. Instead of allowing emotions
to interfere with the ODR process, parties havedpgortunity to calm down and deliberate

on how they will craft and write out their response

Online dispute resolution can save time and mohaw the traditional ADR. In terms of cost
saving good example is Square Trade which offerslitect negotiation process for free but
charges only when a mediator gets involved. Intamidia consumer is more likely to accept
ODR to resolve a dispute because there are nol teapenses and the overall costs will be

reduced compared to traditional ADR.
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When it comes to saving time since most ODR sitesopen twenty four hour a day in all
days of the week, parties can participate in OQfnftheir computers at wherever they Hfe.

It also saves time that parties could have usédve!.

The convenience of ODR more so to parties that heneess to the internet cannot be
overstated. One can decide when to respond ane énereven more process options open to

them and ability to engage the services of an exper

2.10. Online Arbitration Vis a Vis Traditional Arbitratio n
Various authors have attempted to define the tabitration. Kha®®defines arbitration as a
private consensual process whereby parties in gispgrees to present their grievances to a

a?’ R. barnstein defines arbitration

third party for resolution. According to Dr. Kariukiuigu
as: ‘a mechanism for the resolution of disputes, whichkes place usually in private,
pursuant to an agreement between two or more partimder which the parties agree to be

bound by the decision to be given by the arbitratarcording to law or if so agreed other

considerations after a full hearing, such decisiobging enforceable at law”

Therefore one can conclude that for a process teineed as arbitration it should comprise
various elements. Such elements include mutualecart® submit the dispute to arbitration,
choice of arbitrators, due process and a bindimgsae. This study will analyze each of these

elements in an attempt to compare online and toaudit arbitration.

1241sabelle op cit118.

125 pid.

126 Farooq KhanAlternative Dispute resolutiond Paper Presented at the Chartered Institute oftratbrs-
Kenya Branch during the Advanced Arbitration Coutetl on 8-8 March 2007, at Nairobi

127 Kariuki, op cit56, p. 223
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2.11. Mutual Consent To Submit to Arbitration
Mutual consent is one of the basic elements ofittcal arbitration and is very important to
the legitimization of the arbitration proce$8.Therefore just like in any other contract, in
arbitration agreements there should be due coratider valid offer and acceptance and

intentions to create legal obligatioffs.

However when it comes to online arbitration agresthmeay not always be consensual more
SO in cases where one party may have been indiréotted to enter into arbitration
agreement®® The question then remains whether in the abseherutual consent online

arbitration remains still valid.

There have been arguments for and against the wghesome authors arguing that where
there is lack of choice to enter an arbitratioreagrent, then it would invalidate the arbitration
clause and others insisting that rather than faougontract formation, the fairness of the
process should be the guiding factdt.
2.12. Choice of Arbitrators

According to Dr. kariuki Muigu&? arbitration is as good as the arbitrator (s) hHagdt. The
arbitrators are expected to be independence anatiiald** Consequently it is paramount that
the arbitral tribunal discloses to the parties emgumstances likely to give rise to justifiable

doubts as to the independence and impartialithefttibunal>* Therefore when it comes to

128 Byrnes, J. Pollman(2003) Arbitration, Consent &uihtractual Theory: The Implications of EEOC V. &f
House, 8Har. Negot.| Rev p.290
129 Farzaneh Badiei “Online Arbitration Definition aitd Distincive Features” Article available fttp://ceur-
ws.org/vol-684/paper8.pdf(Accessed on 17th September 2012)

Ibid. The author gives an example of a situation wherk of choice may be evident where there is mohopo
of power.
131 |bid.
132 Kariuki, op cit56, p. 227
133 See Steven Gatembu Kairu “The Conduct of the Aabrocess’Arbitration Law & Practice in Kenya ,
(2011) Law Africa p.52
134 bid.
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online arbitration just like traditional arbitratipindependence and impatrtiality of arbitrators

should be considered as two of the main requiresngfnonline arbitratioty".

2.13. Due Process
Basically due process in arbitration relates to rilght to be heard, the right to adversary
proceedings and the right to be treated eqdllin online arbitration, it might be a challenge
to comply with all the requirements of due procassit may negatively impact the speed,
costs and effectiveness of online arbitrafidhThis is important more so because speed and
cost effectiveness are two of the advantages wiakes online arbitration a more desirable
means of dispute resolution than litigation andlitranal arbitration:*® The principle of due
process has also been said to be flexible andftirerthe degree required of due process may
vary dependent upon the case or the category esaasd that the arbitral tribunal may adjust
the degree of compliance to commensurate with étere of dispute&®
2.14. Binding decisions
The binding nature of arbitral decisions is ongh& most important elements of arbitration.
In the case oRashid Moledina and Company Ltd V. Hoima Ginnersfit° the court stated
that:
“generally speaking the courts will be slow to imfere with the award in an
arbitration having regards to the fact that the p#s to the dispute have chosen this
method of settling their dispute and have agreedbe bound by the arbitrators

decision, but the courts will do so whenever thiscbmes necessary in the interests

135 Farzanehop cit 130

136 |bid.

137 |bid. Here the author argues that a limited due prosessfavor of the parties in some cases, espeaidign
more process raises costs to the point that panles deserve to win on the merits cannot get actess
adjudication and thus lose. Therefore limited duaeess which may provide a full access to justidesitter than
a full adjudicatory process which may be a barfioethe parties to have access to justice.

138 |bid. The author further argues that in some cases tslitsttmight be taken to keep the process fromistall
and costs from rising.

139 bid.

140(1967)EA 645
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of justice and will act if it is shown as alleged ithis case that the arbitrators in

arriving at the decision have done so on a wrongdenstanding or interpretation of

the law”
However when it comes to online arbitration degisianay not always be bindid¢fin this
case the arbitration award may be non-binding ibiee of the parties or it may be unilaterally
binding** The rule is that where online arbitration awarésiaot bind either of the parties,
the process cannot be recognized as true arbiiratiwe the decision is unlike a judgment,
and the arbitrator does not have a judicial féfe.

2.15. Form of Arbitration Agreement

One of the requirements of Article Ill of the Nework convention is that an arbitration
agreement must be in writing. The party invoking trbitration agreement must provide

evidence of its existence.

In electronic arbitration, the question has alwlhgen as to whether the arbitration agreement
must be in writing. The general agreement is that drbitration agreement need not be in
writing. There are two ways in which consent toitaation can be inferred without a written
arbitration agreement. The first one is incorporatiby referencéin this regard the
UNCITRAL Model on Electronic Commerce provides thaformation shall not be denied
legal effect, validity or enforceability solely dihe grounds that it is not contained in the data
message purporting to give rise to such legal effieat is merely referred to in that data

message”.

141 Farzanehop cit 130

142 |pid.

143 |bid. The author however argues that where the bindirtgre of arbitration depends upon one of the partie
intention the process may be true arbitration & pgarty admits that the award has a biding efféetr ahe
award’s issuance.

144 United NationsDispute Settlement: International Commercial Arbiton, Available at
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The second way that consent to online arbitratam we inferred without a written arbitration
agreement is where a party clicks the ‘accept’dmutin the website that provides for online
arbitration. This is taken to signify the acceptané the contract and the arbitral clause. Thus
in the case of.Lan Systems, INC V. Netscout Service Level ¥dnhe court held that the
user of a software program who when downloading tiadked on the agree button at the
bottom of the licensing contract was bound by thetract. The ‘accept’ button must however
be visible and the internet user must be obligediti on it to start the download. In the case
of Specht V Netscape Communications ¢8tpe court held that general conditions
containing an arbitral clause could not be involgdinst a user who had downloaded a piece
of software. In this instance the user was abl#oiwnload the software directly by clicking on

the download link without having to click on thecapt button.

Another issue is whether the arbitral clause shdaddspecifically highlighted among the
general conditions. In the caselaéschke, Jackson & Simon v. RealnetwBrkshe claimants
alleged that they had not been able to consent &rlatral clause hidden amongst the general
conditions posted on the computer screen. The doeld that while the clause was not
specifically highlighted under the heading ‘arliba agreement’ it was nonetheless
perceptible.

In conclusion therefore, it can be said that artratipn agreement need not always be in

writing by the parties as it can be inferred frdma tircumstances of each case.

145 Civ. Act No. 00-11489-WGY (D.Mass. January 2, 2002
1462001 WL. 755396, 150. Supp. 2d 585 (S.D.N>y. H)I2001)
1472000 WL 631341 United States District Court, NerthDistrict of lllinis, Eastern Division May 11 @0.
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2.16. Enforcement of Arbitration Awards in National Court s
When it comes to traditional arbitration, enforegrmof foreign award is taken care of by
Article Il and IV of the convention. Courts in thmember states are obliged to enforce
foreign awards so long as the party seeking retiognor enforcements produces a duly

authenticated original award.

When it comes to electronic arbitration doubts ®&xis to whether requirements for the
original can be met by the presentation of a compfite. However this challenge can be
overcome by analyzing the functions of an origiffde purpose of the original has been said
to be a point of reference and a means of measthrenfidelity of the copies.148 Therefore an
electronic document the integrity of which is gudesed can be considered as an original.
Therefore enforcement of an online award in nati@moarts where the arbitrators have put
their electronic signature with a certification @ity guaranteeing that the pair of keys

belongs to arbitrators should not be dertf€d.

2.17. The meaning and scope of online arbitration
Several authors and legal experts have attemptedfioe and provide a useful guide on the
scope of online dispute resolution. Farzaneh B&digefines online arbitrations as :
“A process which parties may consensually submidiapute to a non-governmental
decision maker, selected by or for the parties &mder a binding, non-binding or
unilaterally binding award, issuing a decision relsing a dispute in accordance with
neutral procedure which includes due process in amtance with the parties
agreement or arbitration tribunal decision. The dnk arbitration agreement may be

conducted online or partly online by the use of émhet technology”

148 ) ucas A, Deveze & Frayssiner J. (2001) “Droit tieformatique et de I'internet/Law on IT and thedmet”,
Paris, PUF, p. 577.

149 United Nations, Dispute Settlement: International Commercial Arhiton, Available at
http://unctad.org/en/docs/edmmisc232add34 en.pdAccessed on 22nd November 2012)

150 Farzanehop cit 130
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Therefore online arbitration as per the above dafm can be divided into five categories.
The first category is totally online binding arhbition where the entire process is conducted
online by use of email, video conferencing and Wwabed communication and the decision of
the arbitrator is binding on all parti€&The second category is the totally online non-lrigdi
arbitration where the process is conducted entwaline like the first one but the decision is
not binding upon the parties. The third one isateilally binding online arbitration which is
conducted entirely online like the first two buettecision on whether it's binding or not lies
with the parties. The fourth one is partly onlibeding arbitration where arbitration is
conducted using a combination of online means dfiche features such as live-in person
hearings and use of fax and post for the submissia@vidence, communication between the
arbitrators and the deliberation of the award. Tifta is partly online unilaterally binding
arbitration where the process is like the fourtle &t the decision on whether its binding or
not lies with parties. The last one is partly oetimon binding arbitration where by the

decision of the tribunal is not bindiritf

Esther van den Heuvel®® on the other hand defines online dispute resaiutis the
deployment of applications and computer networksrésolving disputes with alternative
dispute resolution methods. She identifies onlinbittation as using a website to

automatically settle financial claims.

151 | pid.
152 pid.
153 Estherop cit99
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Online arbitration can also be defined as a forrdigute resolution using the internet as the
main medium in conjunction with other technologgts@as multi-point video-conferencint.

It is also known as cyber arbitration, virtual arsiion or cyberspace arbitratiorr.

As a mode of Alternative Dispute resolution, Onlexbitration has also been defined as a
process by which parties may consensually subrdispute to a non-governmental decision
maker, selected by or for the parties, to rend&inding or non-binding award, issuing a
decision resolving a dispute in accordance withina¢éyprocedure which includes due process
in accordance with the party’s agreement or atiitnatribunal decision'*® It can be either
conducted totally online by online means of comroation or partly online by a combination

of online and offline means’

Isabelle Manevy*® identifies the scope of online arbitration. Sheest that online arbitration
proceeds along different communication stages dialy process agreement, initial
presentations, rebuttals, consideration, decisioth avard. Canada and the United States
provide the best illustration on the scope and esdgnline arbitration as they were the first

countries to attempt online arbitratio.

154 See Dr.Zulki Fli Hasan “Law of Arbitration” Artiel available at

http://zulkiflihasan.files.wordpress.com/2008/06/wek-x-online-arbitration-concept.pdf (Accessed on 18th
September 2012)

195 |pid.

156 Farzanehop cit 130

57 In totality online arbitration the entire proceéssconducted online by use of email, video-confeieg and
web-based communications while in partly onlineisitconducted using a combination of emails, video-
conferencing and web-based communications ancheffitatures such as live in-person hearings anafufse
and post for the submission of evidence, commuioicdtetween arbitrators, and deliberation of award.

1%8 |sabelle op cit118.

159 Katsh, Etan and Rifkin, Janet(2001) Online DisgRésolution: resolving conflicts in Cyberspacssky Bass
San Francisco, p. 138.
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Webdisputes .cofi’ as an online arbitration service provider in theited States has
practiced on line arbitration for long. In its ptiae, some basic guidelines need to be adhered
to. First, the consent of both parties is requir€den, they need to mutually agree on an
arbitration forum and sign an oath of participati®tarties then submit documents to the
arbitrator and the other party and comment on teeace submitted by both sides via email
to the arbitrator. The arbitrator will notify theagies of his/her decision within twenty

business days.

In Canada on the other hand, online arbitratiamsisd by the e-resolution, a virtual tribunal to
settle domain name disputéd The arbitration is guided by the ICANN (Internasr@oration

for Assignment and Numbers) Uniform Domain-NamegDis-Resolution Polic}?? The
scope of this service is that a domain name comiptain be submitted online by means of
secure web based complaints form or by email. Thigrator will deal with the parties’ claims

in conformity with the policy. When both partiesvieahad the opportunity to make their case,
the arbitrator will issue a legally binding decisid’he process is designed to take a maximum
of sixty days to complete from initial submissiof the complaint to the final decision

rendered®®

In its March, 1998 communication on the out of ¢@mattlement of consumer dispLi'fé‘sthe
European Union has presented the minimum standaizk tobserved when the consumers

have waived further access to the court. First,dibeision maker must be independent from

122 http://www.eresolution.ca. (Accessed or’Zeptember 2012)
Ibid.
182 hitp://www.icann.org/udrp/udrp-policy-240ct999.htm. (Accessed on 28September 2012)
163 | ee, Christopher s (2001)“The development of aahiin in the resolution of internet Domain Name
Disputes”, 7Richmond Journal of Law and Technolog900(fall) , p.7.

164 See http://www.europa.eu.int/‘comm/consumers/policy/devepments/acce_just/ut02/en.html.(Accessed
on 23" September 2012)
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any professional association which appointed haapsd, the process should be transparent,
third, all parties must be allowed to present tl@guments to the decision maker and must
have equal access to evidence; fourth, the consumust be able to represent himself or
herself in the procedure, which must be free omafderate cost. The decision must be
rendered rapidly and the decision maker must hawectve role in the proceedings; and fifth,
if the decision is to be binding on the consumed amther recourse to court excluded, the
consumer should fully be aware of this in advanue lsave accepted it. Finally the consumer

must be able to be represented or assisted bydapthity, including a lawyer, at all stag&s.

2.18. Procedure for Online Arbitration

It is important to note that online arbitration agprocedural form of dispute resolution is
expression of party autonom$f In this regard parties may chose arbitration @nfireely in
accordance with their will, to be provided expaalisly, economically and in a just manh&r.
The first stage of online arbitration involves floemation of arbitration agreement. Normally
arbitration agreement can be concluded in thremgdn the cyber spat® The first form is
where opposite parties announce their consentfbyrirey the dispute to arbitration by email.
The second approach is where the websites whitlgsetls and services put an arbitration
clause in the ‘terms and conditions’ section ofirthveebsite. The consumers declare their
consent by clicking the ‘accept’ button. The thode is in the UNCITRAL Model law in
which parties in the cyber space refer their disgota document containing an arbitration

clause.

%5unner Christopher, “legal obstacles to ADR in Ehgan Business to Consumer Electronic Commerce”
December 2000, OECD Presentation, availablbttgt// www.odrnews.com/library.html.p.14-15. (Accessed
on 13th July 2012)
166 See “e-Arbitration: Challenging Validity of Onlimrbitration Clauses in Light of Admissibility torBitration
%)urts, Legal Analysis” Available &ttp://Zakon.ru/Blogs/OneBlog/1919(Accessed on 13th July 2012)

Ibid.
168 saleh Jaberpp cit 73
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The second stage relates to the process of ontivigaion®® When it comes to online

arbitration where a dispute has arisen, one pagy imform the other through the email to
select an arbitrator or in the alternative use a-@sed arbitration. In this case the plaintiff
refers to the website of arbitration institute aedisters his request after which the institute

informs defendant and sets an opportunity for sendbcuments and evidencg®.

The thirds stage relates to sending the evidéficln cases where a dispute arises in a
transaction that was being carried on online, #nddence can be transferred electronically to
the selected arbitrator or institdtélf not so, then the evidence will have to be cotaainto

electronic form"®

The fourth stage is the arbitration procedure. T8temge has been stated to be the most
challenging in online arbitratioH” This is so because some technology may not béaalei

or accessible to all the parties involved. Othetiea may also be techno-challenged.

The last stage involves arbitrators’ discussiort iasuing awards’?n this case it is possible
to have arbitrators’ discussions even if they areim the same place by use of telephone, fax,
or video-conferenc¥® After ending discussions and giving the awardstigm are then
informed of the decision. The notice is normallyts® the parties through cryptographic

email or if the operation of an arbitral institutics a web-based, award will be put on the web-

169 bid,
170 1pig.
171 1pid.
172 pid.
173 pid.
174 pid.
175 pid.
178 pid.
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site for specific time in a way that it will be &ssible just for parties to safeguard

confidentiality*’’

Thus the arbitrators may make an award after dssiegshe case and any draft awards either
by synchronous electronic means (such as audiepemie) or by asynchronous electronic
means (such as circulation of drafts and comments-blail), provided that’®

a) All the arbitrators agree to such electronic mesg

b) All the arbitrators participate in the discussip or one arbitrator is excluded for valid
reasons such as illness or refusal to participate any form of deliberation, including
conventional physical presence;

c) The parties have not ruled out such electronigliberations;

d) The agreement of the parties to such electrod&liberations, or, in the absence of such
party agreement, the agreement of the arbitratassproperly documented, for example in a
procedural order.

When the arbitration is subject to institutionalotiher standard rules, care should be taken to
ensure that the rules do not preclude electronlibetations. If they do, then that point must
be specifically overridden by an explicit agreemantongst the parties, since the rules are
deemed to be an agreement amongst the partiesjadation of the rules would be a violation
of the agreement of the parties, which could resula refusal to enforce the award in

accordance with Article. V (1)(d) of the New Yorlo@ention.

2.19. The impact of Online Arbitration
The impacts of online arbitration in dispute resiolu are varied. The critique of its impact

shall be based on its appropriateness in terméiefiegal issues relating to the validity of

" bid
78 bid
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online arbitration agreement, forms requirementy lamd where proceedings are conducted
and enforceability of online agreements, the |legdbrceability, the time duration it takes, the

efficiency, the accuracy and confidentiality of iise etc.

The analysis of these issues shall be helpful énptioposed legal framework that shall seek to
address the envisaged challenges of online aibitrainging from legal issues, practical
issues, cross-cultural issues and inappropriateagsse internet mediurt’® The practical
issues include security of the online proceediteysk of face-to-face encounters while cross-
cultural issues include language barriers and @lltifferences. Further courts may be less
likely to enforce online arbitral awards if theyrpeive that due process protections available
in offline arbitration have been shortchand®iThe major challenge with online arbitration is

that it is a new concept that has been embracabimg developed natioh¥:

This paper shall therefore seek to highlight theaathges and disadvantages of online

arbitration. This shall be evaluated against teeetksystems in Canada and India:-

2.20. The Advantages of Online Arbitration
Arbitration is one of the mechanisms that are widedferred to as alternative dispute
resolution mechanism&? These mechanisms are set out in Article 33 oftthted Nations

Charter'®This is the legal basis for the application of mitgive dispute resolution

1"9%Chambersop cit 20.

8Norman & Cynthiapp cit21.

8ndeed European Union has proposed a free onlisputé resolution platform for traders and consurters
resolve dispute through online. (See outlaw-com ilalvie on
http://www.theregister.co.uk/2011/12/05/ec_proposefee online dispute resolution platform/ (accessed
on 23" February 2012)

182 ariuki, op cit56, p. 225

183 United NationsCharter of the United Nation24 October 1995. 1TUNTS XVI
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mechanisms in disputes between parties whetherstdtes or individual®* The Charter
provides that the parties to any dispute shalt 6fsall seek solution by negotiation, enquiry,
mediation, conciliation, arbitration, judicial dethent, and resort to regional agencies or other

peaceful means of their owfY.

When we talk of the advantages of online arbitratiee are referring to those compelling
reasons that will make a party opt for online adbibn instead of the traditional arbitration.
This thesis asserts that a party who opts for erdirbitration stands to gain more than the one
who opts for traditional arbitration. These bersefite analysed below.

. Time efficiency

As compared to traditional arbitration methods awkn litigation, online arbitration as
practiced in America and Canada takes less timeenproviding certainty and efficiency to
the parties involved. Dispute resolution throudigdition takes years before the parties get
justice in their matters due to the formality aedaurce limitations placed on the legal system
by competing fiscal constraints and public demafiodgustice, litigation is so slow and too
expensive and it may at times lose the commeraidl@actical credibility necessary in the
corporate world® Courts in Kenya have encountered many problenaetlto access to
justice for instance high court fees, geographimedtion, complexity of rules and procedure
and the use of legalese. The court’s role is atégeddent on the limitations of civil procedure,

and on the litigious courses taken by the partiesnselves. Traditional arbitration though

184 Kariuki, op cit56, p. 223

185 United Nationspp cit184

18strengthening Judicial Reform in Kenya; Public Retibns and Proposals on the Judiciary in the new
Constitution, ICJ Kenya, Vol.lll, May, 2002.
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time efficient®” can be delayed by other factors including timetfavelling, scheduling of

meetings and the voluminous materials involved tiegds to be physically perus&d.

In addition tasks like hearings, meetings and feansf documents can be done faster so long
as appropriate technology is employed. Using infdrom technology in arbitration also saves
time that could have been used in travelling arsb al helps parties involved to find a
common available period. This is more so in a disgbat has several parties where by it
almost impossible to have all the parties availablattend a meeting or even a hearing. Time
which could have been wasted in shipping documestslso saved hence increasing

productivity for businesses.

As a result of all these challenges online arbdrahas been developed as a solution. The time
efficiency of online arbitration is enhanced laggddy the speed and convenience of
information communication technology which is enmitig suited to the needs of e-commerce.
In fact with the investments in optic fiber netwark Kenya, the speed and efficiency of
internet in Kenya is poised to be enhanced sigmitiy.Webdispute.com as an example of
online arbitration service provider based in therg&uires that the arbitrator should notify the

parties of his or her decision within twenty busineays®®

187 Farooqop cit 127.

18 Brenda Brainch , “The Climate of Arbitration andDR in Kenya, June 2003,” published in the
Commonwealth Lawyer 2003, Indian ICFAI Journal dDR, Corporate Africa, CEDR (Centre for Effective
Dispute Resolution) London.

Available at

http://www.disputeresolutionkenya.org/pdf/ The%20Climate%200f% 20Arbitration%20and% 20ADR%20
in%20Kenya.pdf. (Accessed on 26/6/2012.)

189 http://Iwww.eresolution.ca (Accessed on 28September 2012)
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b. Cost efficiency
The reduction of time barriers in online arbitratioas a consequential effect of reducing cost
coupled with the cost reduction in terms of trawgll meeting room charges and the cost of

storage and perusal of the voluminous documentshied %

Averagely disputes referred to
Webdispute.com costs an average of $100 to $806. addition to out of pocket expenses,
the costs savings also include lost working time

Online arbitration also reduces costs for documdranrdling as opposed to traditional

arbitration.

C. convenience
Online arbitration is more convenient in termstad more level playing field, the availability
of information and process options and the possibif using experts. Online arbitration is
also convenient for those who have internet acddss participants enjoy new power because
they decide when they respond and they have moregs options open to them and are able
to use experts. Internet allows for more rapid gmaission of information and a quick

statement of position.

In addition, the electronic medium creates a distabetween the participants that could be
beneficial. Since the process is void of physiaaitact, parties do not risk feeling threatened
by the other party. In addition, having the optafrasynchronous discussions on the internet,
which is impossible in a face to face environmeallpw participants to craft their

contributions as opposed to needing to responkdeémtoment may enhance the thoughtfulness

of agreement reaching effoft&. Further, some sophisticated software allows thehina to

190 bid.

191 bid.

192 Melamed, John, “the World Wide Web Main Street thie future is here today’, available at
http://www.mediate.com/articles/jimmijohn.cfnfAccessed on 26th June 2012)
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assimilate the information presented by the padres calculate resolutions that may provide

each side with more than they themselves mighbleta negotiaté®®

Further electronic documents can be searched eahkilg using the find function. There is
also the advantage of archiving the documentsyeasd ability to carry an enormous amount
of files to a hearing without any consideratiorttad physical weight.

Easy Access to Information

Arbitrators need to work during their travellingng or at home without being burdened with
hard copies of voluminous documeft$As an alternative of carrying documents with them
on their laptops or CD-ROM, they will be able t@ass documents directly like in the case of
NetCasé®The management of large quantities of electroniesfi without hard copies
necessarily being available, would therefore seemngirely serious optioh®

Delocalization

When it comes to online arbitration, the parties eat from any part of the world without
being bound by any specific local legislation. Araiors need not be in the same location as
they can discuss the award and other issues thitelggonferencing.

Flexibility

In online arbitration parties can decide on creptnmore flexible procedure and putting
deadlines as they deem fit. Parties can also s#ledaws pursuant to which the dispute can
be resolved.

Effectiveness

The use of technology in online arbitration makasous aspects of arbitral procedure more

effective in the sense that tasks can be complatadvay that would not have possible in the

% pid.
***Ibid.
%% pid.
1% pid.
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traditional arbitratiort’” For example in traditional arbitration, costs &inte constraints may

lead to compromise of certain procedures like Imgaai withess who may not be available.

In addition to those advantages there are certéiimtions that the use of technology in
arbitration is the most convenient. The first ditua regards procedures that are time driven.
In those kinds of situations, time becomes almasaipount and any solution that contributes
to accelerating the procedures without reducingaiality of the procedure is very useful.
These instances include hearing for provisional suess and fast-track arbitrations like in
Olympics?®® The second situation is where the procedurekéylinot to cost much. Online
arbitration comes in handy to save on the travglind shipping cost. The third situation is
where parties require a short meeting of seconmapprtance. This is more so in situations
where sense of reality and body language is not ercial. The fourth situation is in regard
to mass claims. In situations where the claimargst@any, online arbitrations will definitely
simplify the process. This may be for instance add by streamlining the submission phase
using electronic forms as was done in the Iraq @mation progrart® The last situation is
where there are multiparty disputes. In this redghedmore numerous the participants are in an
arbitration, the more benefit they will reap fromseuof technology. There is no difference

whether one or a very large number of copies amdenoéa file in electronic format.

In view of the above, there are no doubts thatreypaho opts for online arbitration stands to
benefit more financially and in terms of saving dirthan the one who opts for traditional

arbitration.

197 Gabrielle Kaufmann-Kohler & Thomas Schulthe use of Technology in Arbitration, Available at
http://www.lk-k.com/data/document/the-use-information-technology-arbitration-jusletter-5-december-
2005-available-http-www.pdf (Accessed on 22nd November 2012)
198 j|a;

Ibid.
199 |bid. Another example is the SquareTrade’s online assistegotiation and online mediation program
normally used for eBay disputes which resolves adaane million disputes in a year.

Page | 58




2.21. The Disadvantages of Online Arbitration
The disadvantages of online arbitration are noteirms of overriding challenges but the
technicalities involved with internet operationglahe use of the system. The highlighting of
the challenges are helpful in formulating the appiade legal system and the innovative step
needed to address them in order to enjoy the adgastaccruing as a result of the practice of

online arbitration.

Data Security and Confidentiality

This issue involves the identity and signatureshefparties as well as the non- tampering of
the date by unauthorized third parties who mightehaccess to the informatié. Scandals
on websites hacking have been in the increase drthm world®®* Computer devices are
increasingly becoming more sophisticated, whichcagable of carrying out a growing range

of operations and crime®?

There may be ways for hackers and others to ol from mobile device® g Bluetooth,
Radio Frequency ldentification (“RFID”) chip) andfect computer devices g through
application downloads). Although spam is curreniby as prevalent on mobile devices as on
computers, as the use and value of mobile tramsectrows, so will interest in obtaining

personal and financial data and using mobile deviesespam scams, identity and thétt.

The use of electronic signature is therefore inelis@able in the conduct of the proceedings in

order to guarantee the identity of the person yeudealing wittf>* The use of electronic

200 Chyris, op cit61.

201 |hid.

292 |bid

203 Talat,op cit57

204 The term electronic signature may be new but glevance and importance of these had originatedyman
years back in the business world when people hatest using the Morse Code and telegraph to elsicalby
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signature in this form of transaction assumes thm&racter of message authentication. The
message authentication code is in fact a securibggglure applied to electronic systems
verified by the service provid®r. Though deemed and designed to serve as electronic
signature, the authentication code or the persdealification number remains an open ended

question whether they are electronic signatureimitfne remit of the lavg*®

The United Nations General Assembly Resolution G6&lopted the United Nations
Commission on International Trade Law (UNCITRAL) ¥ Law on Electronic Signatures
in 2002. “Electronic signature” means data in etmut form, affixed to or logically
associated with, a data message, which may betasdentify the signatory in relation to the
data message and to indicate the signatory’s appofthe information contained in the data
message".” However, only three countries have adopted khedel Law namely Thailand,
Mexico, and China?*®Electronic signature Legislation has also beentedabr adopted in
several Latin American countries, including Argeati Colombia, Chile, Ecuador, and Peru.
In Africa, Egypt is the only country other than 8ouAfrica to have drafted electronic

signature legislatidi®.

Kenya has adopted the electronic signature in Wit the recommendation of the United

Nations General Assembly Resolution 56/80 adopkexl Wnited Nations Commission on

accept contracts. Indeed the New Hampshire Sup@met Explained inHowley V. Whipple“it makes no
difference whether the telegraph operator writes differ or the acceptance in the presence of hixcjal and
by his express direction , with a steel pen an ilociy attached to an ordinary penholder, or whether pen be
a copper wire a thousand miles along. In eitherectige thought is communicated to the paper by seeofi the
finger resting upon the pen; nor does it make affgrénce that in one case common record ink isluadile in
the other case a more subtle fluid, known as algtty performs the same functioste Talatpp cit57
205 Kethi D. Kilonzo, “An analysis of the legal chailges posed by electronic banking.” Available at
Qotgp://www.kenyalaw.orgAccessed on 14/6/2012).

Ibid.
207 UNCITRAL Model Law on Electronic  Signatures  Aréicl 2. Available at
?Ot;tp://Www.steptoe.com/...html/.../Commentarv on UNCITRModel Law(accessed on 12/06/2012).

Ibid.
2David Porteous (2006) “The Enabling environment deil phone banking ifrica”, (London: DFID,).
Available at:_http://www.qdocuments.com/ENABLING-ENRONMENT-FOR-CELL-PHONE-BANKING-IN-
AFRICA--DOC.(Accessed on 26June 201p
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Internal Trade Law (UNCITRAL) Model Law on ElectionSignatures in 2002. The Kenya
Communication Amendment Act, 2009 recognizes advanced electronic signatures and

electronic records as equal to written signatunebveritten (physical) records respectively.

Given the above discussion, the use of personatifidation code or details as a mandate is
fundamental in the service provider customer w@ihstiip. Within the wide range of paperless
transfer, it poses a number of questions. Can natsige effectively verify an electronic
transmission and will such transmission make itiéiado see alterations? How effective legally is a
replacement of the customer’'s signature by hisopetsidentification number? This research
asserts that an electronic signature that idesitifie signatory and can be verified is as equally

good as a written signature.

As a rule, instructions given to the service previdy its computers are authenticated by means of
security procedures. The instruction to the serpia®sider is the customer's mandate and is
communicated through electronic means. The seqomityedure herein is analogous to a digital
signature for it constitutes the service providexghority to execute the mandafe A law
regulating electronic signatures would ensure tey are legally recognized and that they are
admissible as evidence. Consequently, electrogicaires will not be denied legal validity,
effect, or enforcement solely on the grounds timay are in the form of electronic data. They will

be recognized in the same manner as hand writieatsres.

#0356 4 of the Act
21 Alan Urbach & John Storck(1984) AlternativelyleBronic Technology and the Lawhe 1984 Computer
Law Symposium Conference Transports' and 22 May, London, p.173.
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On confidentiality, the only way to protect data @juarantee confidentiality is through encryption.
Encryption is the automated process of making idatzcessible to unauthorized people by means

of an algorithm and a key?

This paper also asserts that the issue of sedwaybeen exaggerated when it comes to online
transactions. Insecurity in the online world antiref word is a reality. The difference is that whe

it comes to online transactions people tend toveglycautious. For example, one is comfortable
swiping their credits cards in supermarkets antdclut when it comes to paying on the net,

consumers normally show great concern.

Conflict of the Law

The applicable law is sometimes made difficult emdy in situations of cross border e-
dispute€™® However in most cases of online arbitration, partisually voluntarily fulfill the award
without having to apply for enforcement by the oradil court$*“This is because parties who enter
into online transactions and agree to resolve thsputes in an online arbitration are driven kg th
intention to gain profits’ and to retain their coential relationshig’®> The problem comes in
where one of the parties refuses to honour thedcavratthis case the winning party has to enforce
the award through the national court which is nemlito examine the whole process of online
arbitration before enforcing the awafd. The question then remains in which state the iwars
made more so if the parties had not chosen the plaarbitration. In the absence of such a choice,

it might be difficult for the winning party to enfee the award. However, this issue can be

712 B.J. Koops(1999)_The Crypto Controversy, A key ftiohin the information society 1** edition, The
Hague/London/Boston, p. 35.
23 D.Post,(1997) “Governing Cyberspace, in the 43 hkeéayLaw Review” Available at
http://www.cli.org/DPost/ascl.htng Accessed on 26June 2012.)
4 Bordone, R.C (1998), “Electronic Online DisputesBletion: a System Approach: potential Problems and
2F’llgoposal"Harvard Negot. Law Review, No. 3 PP.175, 178

Ibid.
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considered from the point of view of delocalizattbeory, under which if the award is issued by
electronic means, domestic laws governing e-Comeneitt decide the validity of the awafdl’

However with this jurisdictional conflict of whiatountry’s law is applicable there is urgent need
to harmonize conflict of laws by amending the Newrky Convention to expressly recognize

awards made through online arbitration.

Inadequate statutory protection

The success of online arbitration depends on varkay determinants namely; policy and
regulation, sustainable business case for all scand client uptake. Primarily, policy and
regulation sets the foundation stone of the ordirietration model. Regulation is essential for
creating and maintaining an enabling environmentbiasiness. The current arbitration law
and the Kenya Communication Amendment Act, 1998raadequate in this respect. With this
lacuna customers are left exposed to the dangeogiated with the technological innovative
step.

In the last chapter of this study, the researchiébe recommending enactment of legislations

dealing with online arbitration to curve this sloorning.

. Access and Awareness

One of the obstacles to creating acceptance oh@mrbitration is the fact that there is still a

large group of people who are still not yet conedcto the internet and those who are

connected do not really appreciate its use. Acogrtlh a survey only 9.7 of Kenyans use the
218

internet:™" This inadequate inaccessibility is further worgkbg the nature of confidentiality

of the data. Success stories cannot be publishatsed as examples to try and persuade

27 vy, H., Nasir, M.(2003) “Can Online Arbitration Bx Within the Traditional Arbitration Framework?”
Journal of International Arbitration, No.20/5, pl47

8 Internet World Stats, Usage and Population Stesist in Kenya. Available at
http://www.internetworldstats.com/af/ke.htnfAccessed on 25th June 2012.)
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potential users to try alternative dispute resotuton line. In order to create awareness to
online arbitration, parties to an online arbitratioan be requested to waive their right to
confidentiality. In this regard, the tribunal cambftish the cases done through online
arbitration, how much they cost and the time spidotvever the identity of the parties is to be
withheld. Further proper education for all peopleowelate to the online arbitration on the use
of information technology will be useful. In thisgard members of public can be sensitized
on the benefits of using online arbitration as camad to traditional arbitration. All the stake
holders in arbitration should endeavor to publigicies on the benefits of online arbitration
in the newspapers and other publications so a®rneitize the public. Television and radio

interview will also aid in creating public awaresex online arbitration.

. Seat of Arbitration

Basically, seat of arbitration is very crucial whigrcomes to arbitration. It determines the
applicable law in arbitrations, supervision of aslgars allocated to courts of arbitration. Seat
and recognition and enforcement of award may hesegf if the award has been set aside by a
competent authority of the country in which the edvavas madé® In online arbitration, the
obvious multiple location is an obstacle to deteenihe place of arbitratidi® This is
because not only that the parties may be in difteceuntries, but also arbitrators may attend
and discuss from different countr@s. To solve this problem when it comes to online
arbitration, the seat of arbitration has been @efias the place agreed to be the seat by the

parties or by the arbitrators or an arbitral ingiitn if such a power is nominated by the

219 5aleh Jaberpp cit 73
220 pid.
221 hjd.
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parties?®? This therefore means that parties can agree ochwpiace will be the seat of

arbitration to avoid disputes over the same ariahey.

Enforcement of Award

The main distinction between arbitration and ottmexdes of alternative dispute resolution is
the fact that awards awarded in arbitration areoreefible. The requirement that awards
should be written and signed by arbitrattsposes a challenge when it comes to online
arbitration. However there are some jurisdictidmat {provide that digital signatures or record

of an award will be sufficierfé*

In addition the New York Convention which providésat the duly authenticated original
award or duly certified copy is necessary for rettign and enforcement of award posses
another challenge to enforcement of online aw&tsAlthough the convention does not
strictly provide for the award to be in writing Withe arbitrators signature, strict interpretation
of the Article will mean that if the original awaidl not produced, then the successful party

cannot rely on the conventigff

To curve this shortcoming, some authors have argbad|V of the Convention should be
interpreted by considering Article Ill of the Comiimn??’ Article Ill provides that “Each
contracting state shall recognize arbitral awarsl®iading and enforce them in accordance

with the rules of the procedure of the territoryend award is relied upon.” This therefore

222 |pid. according to the author this approach has beeep#et by Article 20 (1) of the UNICITRAL Model
law, Article 15 of the Uniform Arbitration Act, Aidle 14(1) of ICC Arbitration rules and many otlabitration
Codes.

223 gee Section 32(1) of the Arbitration Act No.f41895

224 5ee Section 52 (1) English Arbitration Act of 19@6ich provides that parties are free to agreeherfarm of
the award and for United States the revised Uniféuwhitration Act of 2000 which provides for the usé
Electronic Signatures by arbitrators. Article 18ydes that an arbitrator shall make a record dhvaard.

225 gee Article IV of the Convention

226 5aleh Jaberpp cit 73
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implies that if the state of enforcement accept&lantronic form of writing there should be
no barrier to the enforcement of the electronicraf® The second solution is seen from the
reasoning behind the requirement of Article 4 @& gonventiorf?° The proponents argue that
the role of the original is essentially to be anpaif reference and as a means of measuring the
fidelity of the copies®®° In these circumstances an electronic documenintbgrity of which

is guaranteed by third parties and by technologyteaconsidered as origirfaf.

2.22. Duties of an Arbitrator in Online Arbitration
The duties of an online arbitrator are not so d#fé from the duties of an arbitrator in
traditional arbitration. First the arbitrator haglaty consider any or all evidence offered by
parties where the Arbitrator believes that evideiscaecessary for the settlement of the
dispute. Secondly the arbitrator has a duty to rofolethe specific performance of a contract
or to make an interim award. Thirdly, it is the ylof the arbitrator to continue the Arbitration
hearing to a subsequent date and put necessarsogdtories to the relevant parties and to

appoint experts for his guidance in the questioa s€ientific or a technical nature.

Parties can also impose certain duties on theratbiteither by the arbitration agreement or
by a subsequent agreement and those duties maynmesed either, after or before the
appointment of the arbitrator. First, the arbagramust act impartially. Thus, impartial and
independent behavior is expected from an onlinératbr throughout the process. He has a
duty to be physically and mentally capable of cantithg the online Arbitration proceeding.
This therefore means that he must be able to wstetihnology being applied and also guide

the parties who are challenged.

28 |bid,
229 bid.
230 |bid.
31 |bid.
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The online arbitrator has a duty to observe thesrof evidence based on principles of natural
justice. Therefore, when the deadline for subngttonline documents and evidence has
passed, the online arbitrator should not admit @myuments submitted after. He should also
ensure that parties are accorded a fair trial moreshen proceedings are being conducted by

video conference.

As an online arbitrator one should not delegateauithority to somebody else as he was
appointed in the mutual consent of the both patbethe dispute. While performing all his
duties set out in Arbitration agreement, he shdwdep the arbitration confidential. Thus, the
online arbitrator has a duty to preserve confidgénéind private nature of the arbitration
proceedings.

The online arbitrator has a duty to ensure thardfte award is made the same is posted on

the website or electronically sent to the members.

2.23. Means of Carrying out Online Arbitration

. Case Management Websites

Basically the best communication technology foriteation proceedings is one that helps
manage long and numerous documents convenientlgféioiently >3 Case managements are
specifically designed for the management of a legak. Their main purpose is to provide a
universally accessible but password protected guaif for documents repository and
constituting a web-based interface that allowssigecommunicate rapidly securéfil. They

can be institutionally implemented like the cas&efCase or ad hoc. Some of the advantages
of case management websites is that they are alddotwv uploading or downloading of the

entire folder at a time with no limitation regargithe volume or the number of documents,

232 Gabrielle & Thomaspp cit 198.
233 hid.
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they are more secure, documents are transmittéer fakey are accessible anywhere and at
any time, they offer private forums, save on castd lastly documents are organized in a
systemic manner hence easily accessible.

. Videoconferencing

Videoconferencing is an IT-based solution that éamimeetings among persons using both
telephony and closed circuit television technolsgiemultaneousl§*it therefore allows two

or more participants located in different placesctanmunicate with no consideration for
geographical distance sharing images and sotindisis mostly used where a witness cannot
be present in person, cases where parties arefardach other and the amount of the dispute
is low, deliberations amongst arbitrators, assgsaimd preparing witnesses and accelerated

arbitration.

Of importance to note is that video-conferencindl wlways be second to face to face

communication. However with the growth of e-comneewmhere parties are transacting in

different geographical locations, videoconferenoognes in to bridge the geographical gap.
It also ensures that parties are accorded oralfgsato avoid the award being challenged in
future. In this regard when organizing for a videmference it is advisable that parties engage
the services of a technician to ensure that thepetgnts are set well to avoid technical

failures. There should also be a means of detecetimgn there is a technical failure by the

arbitrators so that they can discontinue the prdiogs until the equipments are restored to
normal.

It is not in dispute that Kenya might be challengéten it comes to videoconferencing. This

is because apart from the fact that very few peapmeknowledgeable when it comes to video

conferencing, it is also expensive to maintain. ldeer, video conferencing compared to face

2% 1bid.
25 Ibid.
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to face communication might be cheaper as it saredravelling costs amongst others.
Institute like chartered institute of arbitratoresld rethink of incorporating video conference
services within the institute. It also expected tie initiative by the Law Society of Kenya
and the Attorney General's office of starting aioe@l institute of arbitrators will have this

kind of technology for more efficiency.

Virtual case Rooms
These are case management websites that are mecdicgply dedicated to the actual
resolution of a dispute. As a result virtual casemns may include more sophisticated means
of communication including more developed boarddephone conferencing facilities or
videoconferencing softwaré®

2.24. Major Arbitration Institutions
ICC-Net Case
NetCase is an online arbitration platform developsuder the auspices of the ICC
International Court of Arbitration. It is used apbmoted as an IT facility to support players
in ICA arbitration proceedings according to the I@@es of arbitratiod>’ Of importance to
note is that Netcase does not constitute an arlpt@edure or a standalone service for
dispute resolution but it is meant to facilitatersounication and organisation between the
parties and the arbitrators by offering informattbroughout. The main advantages are that it
provides security and confidentiality, speed, orgation, accessibility, private forums and

saves Ccosts.

236 [|h;
Ibid.
%37 GearBi: “Towards an online arbitration environmbased on the design principles simplicity, awassne
orientation, and timeliness” available dittp:/link.springer.com/article/10.1007%2Fs10506-06-9015-
z?LI=true (Accessed on 22 November 2012).
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Vi.

Vii.

viii.

Some of the main features of Netcase includes;aonaddress book that contains the details
of all participants and the secretariat in charfeghe case, general information giving an
overall picture of the case, different stages ef ¢hse and the financial overview, a calendar
of the proceedings and the assistant inform of maileaddress at which participants can

contact the secretariat for help.

The ICC has also gone ahead to set guidelines totara standards in online arbitration
proceeding$>® These guidelines include:

File names should always be given a unique nanrefftie for each electronic document for
ease of identification.

The same form of file naming system should be u$edughout the arbitration for all
electronic documents

The file name and the date of the original docuns#@ll appear on the first page of the
electronic document, either at the top right cowreat the bottom.

If data loss occurs and the affected participaminog itself reconstitute the lost electronic
documents, the other participants shall help tonsttute the electronic file (s) by providing
copies of the pertinent files they control.

A uniform method of mode of transmission and sterafyemails should be practiced.
Whether any confirmation of receipt of email has he given should be mentioned
beforehand.

File format for sending attachments like PDF, Dt ML, ASCII should be generally
followed unless specifically mentioned otherwise.

For Audio and video conferencing the arbitral trialin consultation with the parties is to

issue directions giving details for the conferefice.

238 Text available at http://www.lk-k.com/data/document/the-use-information-technology-arbitration-
jusletter-5-december-2005-available-http-www.pdf Accessed on 22nd November 2012)
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b. AAA-WebFile
The American Arbitration Association WebFile prosgdan online service that allows users to
file claims online and to make payments, perforrfinencase management, access rules and
procedures, electronically transfer documents, csetabitrators, use a case customized

message board and check a case stétus.

Parties are required to fill the registration foamd select a password in the Online Filing
section. This then enables the parties to file aline claim and later return to view and
manage the case filé&There are three steps involved in filing the claintine. The first step

is to select who is filing the claim which could legther the claimant or the personal
representative, the second step is selecting thefselles to apply and the type of dispute
resolution procedure and the last step involveseveéng the agreement upon which the

dispute is based and confirming that AAA is nantethe arbitration or mediation clause.

c. WIPO_ECAF
The role of WIPO is to assist in resolving privatgernational commercial disputes by
providing ADR services including mediation, arbitoa, expedited arbitration and mediation
followed by arbitratiorf**Many of the disputes normally relates to intelletforoperty in the

areas of technology and entertainment.

In recognition of the benefits of technology in iawtion, the centre created a secure web

facility which seeks to facilitate the conduct @fses under the WIPO mediation, arbitration

239 gych details includes; day and hour and applictinie zone, places where a conference front-enecjsires,
who shall participate and number of persons at éaxti-end and special requirements such as vizatadn of
documents.
240 Gabrielle & Thomaspp cit 198.
241 i
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and expedited rules referred to as Electronic Gasdity (ECAF). It enables the parties, the
arbitral tribunal and the centre to file, store anelrieve case related submissions
electronically. The centre is secure and allowsafaress from anywhere in the world using its
website. It takes the form of a case managemergrays central data base accessible through
the internet that allows the participants to subdatuments online and to access a case

overview, contact information, time tracking, dotksting and a message bodfd.

2.25. The Role of the Courts in Online Arbitration
When we talk of the role of the courts in onlineieation the famous quote by Colin Rule
that every court would soon have an ODR kiosk oontf** is very relevant. This statement,
in other words implies that as ODR grows so willtbe courts be required to adopt modern
technologies to deal with cases concerning ODR likes in traditional arbitration where a
decision of an arbitrator can be challenged in ttaue to may be lack of impartiality,
exceeding of jurisdiction, unfair trial and breaoh the rules of natural justice, online
arbitration is also not immune to such cases. Toereintervention of the court in online
arbitration cannot be ruled out. The question ttemains as to whether the courts will have
the necessary technological and human resourceésaiowith appeals arising from decisions

made in online arbitration.

The courts will also provide legitimacy to onlinebiration due to the fact that they can
enforce judgments than the private online arbitraservice providers. In addition courts are
able to create predictability and confidence duehtgr ability to create rules and enforce

them.

243 WIPO, “WIPO Electronic Case Facility (ECAF)available athttp:/arbiter.wipo.int/ecaf/introduction.jsp
(accessed on 23rd November 2012)

44 Brian A. Pappas, “Online Court: Online Disputealetion and the Future of Small Claim&JCLA Journal of
Law & Technology, vol. 12, issue 2 (2008) availahtevww.lawtechjournal.com (Accessed on 23November
2012)
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Another very important role that the courts canyplaonline arbitration is to create public
awareness of its existence. In this regard, ifsputie is brought in court and can be settled
through online means, the court can advise thealitis to try and settle the dispute using

online arbitration and if they cannot reach an agrent, then they can come back to court.

The courts will therefore be required to have atesysof electronic registration allowing

archiving of awards and electronic signature by jtidge. This is to ensure that there is a
connected and compatible electronic award instatigtie registrar’s office. This then means
that electronic justice must develop in line wilte telectronic arbitration. With the Kenyan

judiciary embracing modern technology, online a#tion will soon be a reality in Kenya.

When it comes to online arbitration, the practiceder Uniform Domain Name Dispute
Resolution Policy and Rules (UDRP) should be ersged. UDRP does not bar either the
complainant or the respondent from seeking judigaiedies. UDRP rules gives the panel the
discretion to suspend, terminate or continue UDRGtgedings where the dispute domain
name is subject of other legal proceediffgsThis was also observed in the caseAafjust

Storck V. Origan Firmware, WIPO case No. D2000-0576

Just like in traditional arbitration, parties inlioe arbitration cannot oust the jurisdiction of
the court even through the arbitration agreementhé case ofndigo EPZ Ltd v Eastern and
Southern African Trade and Development B&hkhe parties entered into an agreement in
which the applicant loaned the respondent moneyglwhias secured by way of a debenture

and a charge over a certain property. The agreepreutded that all disputes concerning the

25 Rule 18(a) of UDRP
246 (2002)2 E.A. P.388
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agreement be referred to arbitration and that tireesment be construed and governed in
accordance with UK law. When the bank demandedyreent of the loan, Indigo EPZ Ltd
moved to court seeking, among other things, anrdodean injunction restraining the Eastern
and Southern African Trade and Development Baninfdisposing of the secured property
and from appointing receivers under the debentlilee bank then made an application
seeking to dismiss the suit on grounds that thetdacked jurisdiction under the agreement. It
was held that the clause relied upon concernedersatf interpretation and not jurisdiction or
applicability of Kenyan law to the agreement. ltaisvell-settled and recognized principle of

law that all agreements purporting to oust thesgligtion of the court are void.

2.26. Future of Online Arbitration
Online Dispute Resolution (ODR) and Online Arbiivat have a lot of significance in the
present world where technology drives almost evaoynent of our lives. The growth of e-
commerce where business deals are being concludkiae owithout the parties meeting
physically means that online disputes will alsoréase. It may be also a challenge for the
parties in a transaction if they are many to meeia if a dispute arises. In this regard online

arbitration comes in handy to take care of thosglehges.

Although online arbitration may present severalllehges, it still remains a viable option in
the growth of e-commerce. People who are skepigalit the online environment ought to be
trained to gain trust in online arbitration. ltthe obligation of the international community to
assist developing countries to achieve global @igiticlusion as e-commerce is global in
nature. With proper human and institutional capesito address online arbitration issues, the

future of online arbitration seems bright.
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2.27. Conclusion
The concept of online arbitration was noted to bwhle technological innovative step. The
discussion in this chapter found out that the pgeds more or less along the same lines with
that of traditional arbitration. It normally invadg process agreement, initial presentations,
rebuttals, considerations, decision and award. pidiet of departure is that while traditional
arbitration is oral and written in nature, the aeliarbitration is dependent wholly on
technology hence going against the usual traditipracesses. The disadvantage with this is
that the current arbitration laws do not recogriize technological processes in terms of

validity.

It is noted, however, that the challenges regardimqe arbitration can be addressed in order
to enable the users enjoy fully its benefits. Thgmeuine concerns of online arbitration must
therefore be addressed in any framework touchingntine dispute resolution of a country. In

addressing them it is important to take into coation the findings that have been captured
herein. In addressing the challenges and the lenifis important to note that the impact of

electronic handling and communication goes beyoadagement and security. Therefore, the
technological means must be used that rule outreagonable doubt that data produced as

evidence have been altered.
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Chapter Three

The Regulatory Framework governing a possible onlia

Arbitration practice in Kenya

3.1Introduction

The aim of this chapter is to discuss the relevaridbe Constitution, the Current Arbitration

Act, Kenya Communications Amendment Act, 2008 dmel groposed electronic Transaction
Bill with a view to find out their relevance to am arbitration practice in Kenya. The basis
for this discussion is because of the complicatminthe current Arbitration Laws in Kenya to

the practice of online arbitration and the factt ttheere is no evidence of its practice. The

chapter will also attempt to provide a sample ofadel law for online arbitration in Kenya.

3.2The Constitution
The discussion of the Constitution in this chapgerimportant in two respects. Fist, it
recognises the practice and application of arldtnagenerally, and secondly it recognises the

application of international law in Kenya as onelad sources of law.

The Constitution provides that in exercising judi@uthority, the courts and tribunals shall be
guided by among others, the alternative disputeluésn including reconciliation, mediation,
arbitration and traditional dispute resolution meemkms and that justice shall be administered
without undue regard to procedural technicalitsA purposive interpretation of these
provisions indicates that by mentioning arbitratgenerally the Constitution does not limit

the applicability of the online arbitration. Sectndhe words of undue regard to procedural

247 Article 159(2) © and (d) of the Constitution.
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technicalities connote non restriction on the moderchnological evidential transactions

including hearing, writing etc.

On the relevance of recognition of internationaV im Kenya, the same is important in that
since we do not have a specific comprehensive l&gia dealing in online arbitration in
Kenya, we can borrow a leaf from developed rulemtafrnational law on online arbitration to
guide the practice in Kenya. The Constitution pdesi that the general rules of international
law shall form part of the law of Keny&* That any treaty or convention ratified by Kenya

shall form part of the laws of Keny&’

Justice Majanja in the recent landmark decisiothencase oBeatrice Wanijiru and Anor. V.

Hon. Attorney General and Andr’ clarified the place of international law in our

Constitution. He held that the use of the phrasedén this Constitution” means that the
international conventions and treaties are subatdito and ought to be in compliance with
the Constitution. His reasoning was buttressedhigyfact that Article 1 of the Constitution
places a premium on the sovereignty of the peaplbet exercised through democratically
elected representatives and a contrary interpogtatiould put the executive in a position
where it directly usurps legislative authority thgh treaties thereby undermining the doctrine
of separation of powers which is part of the cdnstinal setup. He said that the provisions
under the Constitution should not be taken as icigat hierarchy of law akin to the Judicature
Act, but must be seen in the light of the histdragaplication of international law where there
was reluctance by the courts to rely on internati@mstruments even those Kenya had ratified

in order to enrich and enhance the enjoyment ofdrurights.

248 Article 2(5) of the Constitution.
249 Article 2(6) of the Constitution.
250 Milimani HCCC No. 190 of 2011
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In essence the above discussions have emphasieagplicability of international law as part
of laws in Kenya and therefore Kenyans at largeukhmot be afraid to utilize them in

advancing dispute settlement through online arina

3.3The Arbitration Act, 1996 as amended 2009
The Arbitration Act, 1995 was assented on 10th Atg@995 and came to force on 2nd
January, 1996. It repealed and replaced Chapteta#® of Kenya, which had governed
arbitration matters since 1968. The 1995 Act isena@idd2 sections and is divided into 8 parts.
The Act is based on the Model Arbitration Act oétbinited Nations Commission on Trade
Law. Subsequently, the 1995 has been amended hedArbitration (Amendment) Act 2009

which was assented to on 1st January 2010

This part is not intended to discuss the provisiointhe Act in detail but to highlight the few
provisions which relate online arbitration. The Alsbugh not express in the recognition of
online arbitration, it has some provisions thatoggises electronic transactions. The Act
provides that an Arbitration Agreement may be ie form of an arbitration clause in a
contract or in the form of a separate agreememthith the agreement must be in writiig.
Writing is defined thereof to include a documemgngid by the parties; an exchange of letters,
telex, telegram, facsimile, electronic mail or othmeans of telecommunications which
provide a record of the agreement; or an exchahg&tements of claim and defence in which

the existence of an agreement is alleged by ortg pad not denied by the other pafty.

The Act governs receipt of communications includietectronic communications. In

particular it provides that unless otherwise agréedwriting between the parties, any

21 g5ection 4 of the Act.
252 |pid.
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communication made pursuant to or for the purpa$ean arbitration agreement being a
communication effected by facsimile or electroniailns deemed to have been received if it is
transmitted to a facsimile number or electroniclmgiaddress, as the case may be, specified
by the addressee as his number or address foceparid is deemed to have been received on
the day on which it is so transmitted; or in anlyestcase , is deemed to have been received if
it is delivered to the addressee personally arig delivered at his place of business, habitual
residence or mailing address; and is deemed to Ieee received on the day on which it was

so delivered>®

The greatest complication with the Act is in terofighe contents and form of the award for it
to be enforceable. The Act provides that an adbéveard shall be made in writing and shall
be signed by the arbitrator or the arbitratf<Even though the definition of writing as earlier
mentioned in section 4 of the Act might covers tent, the complication still remains as to
signing. This is a matter that shall be exploreddaimnthe Kenya Communications

(Amendment) Act, 2008.

By recognition of the New York Convention, the Auntitself recognises the validity of the
arbitration awards made in other jurisdictions. TAet provides that an international
arbitration award shall be recognised as bindingd)emforced in accordance to the provisions
of the New York Convention or any othewnvention to which Kenya is signatory and relating
to arbitral awards. The New York Conventien defined to mean the Convention on the

Recognition and Enforcement &foreign Arbitral Awards adopted by the United Nato

23 gection 9 to the Act.
254 gection 32 to the Act.
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General Assembly in New York on the 1Dihe, 1958, and acceded to by Kenya on the 10th

February, 1989, with a reciprocity reservation.

The Act also provides for recourse to court to skeg/proceedings by either of the parties. In
this regards, a party can approach the court ad @bceedings where the other party has
initiated court proceedings in disregard of theitembon agreement. In granting stay of
proceedings, the courts generally have regardeddhowing conditions. One, the applicant
must prove the existence of an arbitration agreémarich is valid and enforceable. The
applicant for stay must also be a party to thet@ion agreement or at least a person
claiming through a party e.g. a personal represgatar trustee in bankrupt?:%?. In addition,

it is necessary that the dispute which has arigknvfthin the scope of the Arbitration Clause.
The court is bound to stay the proceedings uniagsy; alia, it finds that there is not in fact
any dispute between the parties with regard to niedters agreed to be referred to
arbitration®®’ This means that even in online arbitration, swlas the conditions for stay of
proceedings are met, a party can compel the oty [0 arbitrate a dispute through a court

order.

Section 7 of the Act empowers the courts to makerim orders for purposes of preserving
the status quo pending and during the arbitrafidre jurisdiction is however vested to the
high court of Kenya. The powers could include mgkiorders for attachment before
judgment, interim custody or sale of goods, appaing receiver and interim injunctiofi&,

However, the law discourages the parties from ngakiarallel applications before the arbitral

25 gection 36 to the Act.

26 Chevron Kenya Limited-v-Tamoil Kenya Limited HCCC (Milimani) No. 155 of 2007.

%7 gection 6(1) (b) of the Arbitration Act 1995. Thection received an interpretation in TM AM Constion
Group (Africa) v. Attorney General HCCC (MilimariNo. 236 of 2001

%8 Don-wood Co. Ltd-v-Kenya Pipeline LidCCC No. 104 of 2004where the court granting the orders sought
held that the jurisdiction to grant the injunctivelief under section 7 of the Arbitration Act wasant to
preserve the subject matter of the suit pendingrdehation of the issues between the parties

Page | 80



tribunal and/or the High Court by having sectio(RY enjoin the court to adopt any ruling or
finding on any relevant matter to the applicatigrcanclusive. Although online arbitrators can
issue interim orders they have no way of compellirgparties to obey with the orders issued.
This means that where the subject matter is of kige, it is better to apply for interim

orders in the court as they can be enforced.

Section 11 and 12 of the Act provides for ways imol appointment of arbitrators is to be
done. Section 11 provides that the parties are tiwedetermine the number of arbitrators
failing to which there will be only one arbitrat@ection 12 allows the parties to agree on the

procedures for appointing arbitrators.

The Act also provides for what is expected fromaaitrator and cases of disqualifications
and removal of an arbitraté?’ An arbitrator can be challenged if he is not iniphrand

independence. The arbitrator is also required wayd maintain the duty of confidentiality.
These requirements are also required to be magetdig arbitrators in online arbitration. Any

compromise of any of this principal will lead teetbhallenge of the arbitration award.

Section 18 empowers the arbitral tribunal to makg eterim measures if need be. The
section provides that; Unless the parties agreerwoike, an arbitral tribunal may, on the
application of a party order any party to take suntérim measure of protection as the arbitral
tribunal may consider necessary in respect of tibgest-matter of the dispute, with or without
an ancillary order requiring the provision of agmiate security in connection with such a
measure; or order any party to provide securityespect of any claim or any amount in

dispute; or order a claimant to provide securitydosts.

259 5ee Sections 13, 14 and 15 of the Act.

Page | 81



Part IV of the Act provides for the conduct of @mbitral proceedings. Parties are to be treated
equally and each party should be given reasonitle to present their cad®. Parties are
however required to do all things necessary forghaper and expeditious conduct of the
arbitral proceeding&' section 20 of the Act gives the parties the dismneto agree on the
procedure to be followed by the arbitral tribumathie conduct of the proceedings. This means
then the parties can agree to conduct their atisitrahrough electronic means if it suits all the

parties.

When it comes to the place of arbitration, the datler Section 21 allows the parties to agree
on the juridical seat of arbitration and the logatiof any hearing or meeting. In this case
parties who are involved in online arbitration adecide their seat of arbitration to avoid

issues of jurisdiction when it comes to enforcenwdrinline award.

Section 31 of the Act provides that an arbitraevard shall be made in writing and signed by
the arbitrators. While analysing the provisionstlid Kenya Communication (Amendment)
Act, this paper will show that an electronic awaslied electronically but digitally signed by

the arbitrators is as equally good as the tracifianbitration award.

There are instances where an arbitral award maghb#enged in the High Couf®? These
instances includes; that a party to the arbitraigreement was under some incapacity, the
arbitration agreement is not valid under the lawmuch the parties have subjected it or,
failing any indication of that law, the laws of Kex) the party making the application was not
given proper notice of the appointment of an aabitr or of the arbitral proceedings or was

otherwise unable to present his case, the arl@itvard deals with a dispute not contemplated

280 5ee section 19 of the Act
261 5ee Section 19A of the Act
262 gection 35 of the Act.
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by or not falling within the terms of the referent® arbitration or contains decisions on
matters beyond the scope of the reference to afibitr, provided that if the decisions on
matters referred to arbitration can be separatad those not so referred, only that part of the
arbitral award which contains decisions on mattetsreferred to arbitration may be set aside,
the composition of the arbitral tribunal or the itldd procedure was not in accordance with
the agreement of the parties, such agreement, wtas mccordance with the Act and lastly
that the making of the award was induced or aftedtg fraud, bribery, undue influence or

corruption.

Such instances may also arise in online arbitratibare a party may be incapacitated in terms
of technology amongst other challenges. Therefdienaconducting online arbitration, care
should be taken to ensure that instances that aaulge the award be challenged are avoided

or taken care of.

3.4The Kenya Information and Communication Act, as Ame&ded in 2008
The Kenya Information and Communication Act, as iadeel in 2008 aimed at facilitating the
development of the information and communicatiorect@ including broadcasting,
multimedia, telecommunications and postal servares electronic commerdd. This Act is
relevant to this discussion mainly because onlimeitration is a mode of electronic

transaction.

Electronic transactions are provided for under pdA of the Act which seeks to address
some of the key issues that touch on online atltraThe Act provides for the recognition of

electronic records. This actually means that irea#sa dispute as in the case of unauthorized

283 Thjs is expressed under section 2 of the Act.
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transactions or identity, it can be construed si@h evidence in the form of electronic records
can be presented in the arbitration tribunal adeawe. In this respect, the Act provides that;
“where any law provides that information or other atter shall be in writing then,
notwithstanding anything contained in such law, suaequirements shall be deemed to
have been satisfied if such information or mattes rendered or made available in an

electronic form and accessible so as to be usedafeubsequent referencé™

In regard to the above, the Act recognizes thalitglpf contracts entered into electronically.
As such, electronic transactions are not void faingents and purposé$> This provision has
been reaffirmed by section 83K which further pr@ddhat;"As between the originator and
the addressee of an electronic message a declamatibintent or other statement shall not
be denied legal effect, validity or enforceabiliplely on the ground that it is in the form of
an electronic message.”

This is to the effect that just because an intentm contract is expressed electronically, it

does not make it less of an intention.

As far as authentication of electronic documentslectronic messages is concerned , the Act
provides that such documents shall be evidencedighr the use of electronic signatures and
in this regard, such an electronic signature dimlheld to be satisfactory if; “it is generated
through a signature-creation device, if the sigreatlata are within the context in which they
are used, linked to the signatory and to no otleesqn, the signature creation data were, at
the time of signing , under the control of the sigmy and of no other person, any alteration to

the electronic signature made at the time of sigjnmdetectable and where the purpose of the

264 gection 83G

%5 gection 83J which provides inter alia that ‘ie tontext of contract formation, unless otherwigeead by the
parties, an offer and acceptance of an offer magxggessed by means of electronic message is nstw i
formation of a contract, the contract shall not demied validity or enforceability solely on theognd that an
electronic message was used for the purpose’
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legal requirement for a signature is to provideueemsce as to the integrity of the information
to which it relates, any alteration made to thdbrimation after the time of signing, is
detectable 2° This provision therefore addresses the complinatinder section 32 of the

Arbitration Act which required the award to be intig and signed by the arbitrators.

The stringent requirements as to signature aredaahpreventing forgery and fraud and at the
same time ensuring data protection. Such secuegyssare very useful in the field of online
arbitration especially bearing in mind that these a likelihood of hacking and faking

signatures hence loosening acceptability and cenéid in the process.

Section 83Rvhich recognizes the validity of such signaturesv/ates that
“where any law provides that information or any lwér matter shall be
authenticated by affixing a signature or that anyodument shall be signed or bear
the signature of any person, then, notwithstandingnything contained in that law,
such requirement shall be deemed to have been fatisif such information is
authenticated by means of an advanced electronignaiure affixed in such a
manner as may be prescribed by the Minister.”

In the same line the Act empowers the Ministerrespribe regulations regarding;
“the type of electronic signature, the manner andrinat in which the electronic
signature shall be affixed, the manner and proce@uwvhich facilitates identification
of the person affixing the electronic signature, ol of the processes and

procedures to ensure adequate integrity, securitydaconfidentiality of electronic

266 gection 830
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records or payments and any other matter which ecessary to give legal effect to

electronic signatures’

As far as the issue of unauthorized transactiomswrauthorized access to computer data is
concerned, the Act addresses them in this manrer. ACt makes it an offence to commit
such an unauthorized act and prescribes sanctioftsm of a fine of two hundred thousand
shillings or imprisonment of a term not exceeding tyears or botR®® It also provides for
circumstances that will not amount to unauthoriaedess to dat®’ This provision acts as a

deterrent to any person who would want to comnahsan offence.

From the above analysis, it can be stated thaf\thdas to some extent sought to lift the dark
cloud engulfing the practice of online arbitratioy seeking to address some of the key issues
affecting the acceptance and practice of onlinératlon. This Act is very general and does
not specifically address the issue of online aalitn, hence the need to come up with a

regulatory framework for online arbitration.

3.5The Electronic Transactions Bill of 2007
Even though this Bill has been overtaken by evéntsugh the enactment of the Kenya
Information and Communications (Amendment) Act, 0@& discussion on the major
highlights is necessary because of the specializai the Bill regulating the electronic issues

instead of just a few provisions in the Kenya Comioations (Amendment) Act, 2008. The

%7 gection 83R
268 gection 83U(1)
%9 gection 83U(2) provides inter alia that , ‘aguer shall not be liable under subsection (1) where
a) Is a person with a right to control the operatioruse the computer system and exercises suchiright
good faith
b) Has the express or implied consent of the persgroerared to authorize him to have such an access
c) Has reasonable grounds to believe that he hadcardent as specified under paragraph (b) above; or
d) Is acting in reliance of any statutory power foe tpurpose of obtaining information, or taking
possession of any document or other property.
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Electronic Transactions Bill of 2007 has been dbsdr as a Bill for an Act of Parliament
aimed at facilitating and promoting the use of &twdc transactions in Kenya by creating
legal certainty and public trust around transactisnich are conducted with various forms of

information and technologié€’

In this respect it can be stated that this Billpaissed to become law, will regulate the use of

technology and encourage consumers to undertakeaie services.

The objectives of the Bill include: to facilitatec eliminate barriers to electronic commerce
resulting from uncertainties over writing and sigma requirements, and promoting the
development of the legal and business infrastreat@cessary to implement secure electronic
commerce; to facilitate electronic government edatfransactions such as electronic filing of
documents with government agencies and statutoryocations and to promote efficient

delivery of government services by means of refiablectronic records; minimizing the

incidence of forged electronic records, intentiomadl unintentional alteration of records, and
fraud in electronic commerce and other electrom@ngactions; and promoting public

confidence in the integrity and reliability of elemnic records and electronic commerce
through the use of electronic signatures to lertlemticity and integrity to correspondence in

any electronic mediurf’}

A look at these objectives shows the governmemttognition of the major role played by
technological innovations in development and thisterce of a legal vacuum in as far as use

of technology is concerned.

270 |n this respect article 1 provides that, ‘thist Atay be cited as the ‘Electronic Transactions, Bill07” and
shall come into operation on such date as the taemisay, by notice in the Gazette, appoint ancis tegard
the minister may appoint different dates for diéiet provisions’

271 Article 5(1)
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The Bill proposes administrators of the Act if pasto include the Central Bank, the
Communications Commission of Kenya, the NationalmBwnication Secretariat, the
Directorate of E-government and other relevant edtalders in the sector. This provides a
more decentralised form of administration and essuthat all the major actors are

represented, which is commendable.

The Bill recognizes the use of electronic versidndocuments and provides that no such
information in the form of electronic form shall benied legal effect on that basis. In this
respect, such information shall be accorded lefjate validity and shall be enforceabl@.

This forms the ground stone upon which online aabiin claim validity.

As far as data protection is concerned the Billspaitresponsibility on the holders of such
information to take the precautions to safeguawnt snformation. In this regard, the Bill calls
on the holders of such information to ensure that record is protected, by such security
safeguards as it is reasonable in the circumstatocéske against unauthorized access, use,
modification, disclosure or loss. Where it is nesegy for the record to be given to another
party in connection with the provision of the seevio the record keeper, this is to be done to

prevent unauthorized use or disclosure of inforomef>

In effect, any party or the arbitrators are underamdate to take all precautionary measures to
ensure that all the data concerning online arltnats well protected in order to reduce cases

of identity theft and any other form of computeinws. Any institution that fails to comply

272 Article 6
273 Article 34(1)

Page | 88



will thus be acting contrary to the law and willetefore be liable. In this regard, it is

important to note that the Bill has sought to coifeisdiction upon any court in Kenya*

3.6 Sample of Model Law for Online Arbitration in Kenya
The sample of the model law does not show how aments are to be framed in the
Arbitration Act. It is only meant to provide fordtltontent that a legislation regulating online
arbitration in Kenya ought to have. Under each sion the researcher will explain the
reasoning behind the proposed provision.
Amendments to the Arbitration Act of Kenya to Provide for Online Arbitration in
Kenya ENACTED By the Parliament of Kenya as Follows
PART 1 PRELIMINARY
Section 1; This law shall apply to online arbitration procest It will not override the
Arbitration Act of 1996 or any other law or ruldatng to traditional arbitration.
Explanation: This is because the proposed law i$ two change the general rules of
arbitration but only to provide for provisions reiag to online arbitration.
Section 2;Unless there is a specific rule provided for oalarbitration, the general rules of
arbitration provided in the Arbitration Act will bepplicable in online Arbitration
Explanation: This provision is to address any loolgls that may be left out by the proposed
Legislation on Online Arbitration so that therens Lacuna
Section 3;In this Act unless the context otherwise requires:
“Online arbitration” means a form of dispute resmn using the internet as the main medium
in conjunction with other technology such as mptiint video-conferencing.
“Traditional Arbitration” means arbitration presoeid under the Arbitration Act, 1998

‘Signature” includes electronic signature

21 Article 37
275 Cap 49 laws of Kenya
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“Electronic signature” means authentication of atgctronic record by a subscriber by means
of the electronic technique and includes digitghsture?’®

“Electronic communication” means communicationcoynputer

“Arbitration agreement” includes an agreement ieaténto by electronic means.

Section 4;The online arbitration agreement should contaenftiiowing;

. The agreement to use Electronic means of commumrcat the procedure

. The requirements of online arbitration agreement

The qualifications of online arbitrators and prasexifor appointing online arbitrators

. The means that will be used by the parties in comaating

. The applicable law for the resolution of the digpwind the competent court for the
enforcement

The Rules for presenting evidence

. A statement to the effect that arbitration will benducted through electronic means of
communication

Measures that each party will undertake to ensondidentiality of information exchanged is
maintained.

Explanation: This section will ensure that there ne ambiguity on the contents of the
arbitration agreement.

Section 5; The arbitral agreement shall be in writing. Foe tburposes of this Act the
agreement will be deemed to be in writing whensitdone in a document or through the
exchange of letters, fax or through electronic )seah communication provided it has a
signature

Explanation: This section is meant to take into aaod arbitration agreements entered

electronically.

2% Talat,op cit57
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Section 6;Parties may choose any electronic means of conuation provided it complies
with the following;
a. Itis accessible to all the parties
b. All the parties involved have knowledge on how pei@te the means chosen
c. The means will afford each party a fair trial
d. The means chosen can record, display and repradadaeformation and data transmitted for
a specified time as agreed by the parties.
e. Parties have mutually consented to the use of #ensof communication
Explanation: This Section is meant to provide tletips with the criteria that electronic
means of communication used should fulfill.
Section 7 The procedure for online arbitration shall beriear according to the Arbitration
Agreement. However the procedure chosen bydhtieep must comply with the following:
a. Parties shall be given enough notice of the heatatgs
b. Parties shall be given reasonable time to preseirt ¢vidences
c. Parties will have unlimited access to the evidearud electronic documents of the other party
Explanation: This section ensures that the pritecipf due process is not compromised in
online arbitration.
Section 8;Parties shall take all the necessary measuressiore the integrity of all electronic
documents produced during the proceedings. Inréigard the documents should be complete
and unaltered. Any party in breach of this ruldidbaresponsible for any damage incurred by
the other party as a result of the breach.
Explanation:This section is to ensure that the principle offatentiality is not compromised
in online arbitration.
Section 9;All the documents exchanged, provided or produagihd the proceedings shall

be stored for a minimum of 10 years after the axdorent of the award.
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Explanation: The section is meant to secure théexge in case the dispute recurs.

Section 10;Unless otherwise agreed between the parties, the for the dispatch of
electronic communication shall occur whenever a@ves the information system of the party
who is sending the information

Explanation: This is to lay the timelines as to whhe communication is deemed to have
taken effect for avoidance of doubts.

Section 11;Unless otherwise agreed between the parties, the &f receipt of electronic
communication is determined as follows:

When parties have designated an information sydmthe purpose of receiving data
messages, receipt occurs at the time when the gessa communication enters the
designated system

In the absence of that, the receipt will occur wiiem data message enters an information
system of the addressee.

Explanation: This is to lay specific rules as toemhreceipt of document is deemed to have
taken place so as to avoid cases of parties clajrthat they have not received documents.
Section 12;Unless otherwise agreed by the parties, any infoomaoncerning or related to
the online arbitration proceedings or to the dispuit of which the proceedings arise shall be
kept confidential except where applicable laws oiite disclosure or if such disclosure is
required for the enforcement of the awafd.

Explanation: This is to emphasis the need to mairtae principle of confidentiality in online
arbitration

Section 13;The arbitrators and the parties shall implementha&llnecessary security means to
ensure the confidentiality of the information exaehad against any unauthorised access by a

third party.

21T UNICITRAL Model Law on International ConciliatioRrocedures, Article 9
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Explanation: This gives the arbitrators the disapatto implement any measures that ensures
that information disclosed during the proceedirgaat accessed by people who were not part
of the proceeding.

Section 14;Security measures shall be taken to protect thegiity of all the documents and
information used during the procedure. There shbelthack-ups of all the documents related
to the procedure.

Explanation: This acts like a cushion in the evitwat information exchanged via electronic
means gets lost or tampered with.

Section 15;The parties may choose any seat of arbitratiorthénevent that parties do not
choose the seat of arbitration then they shall:

. Specify the substantive law with which the arbdratshall sole the dispute.

. The competent jurisdiction to solve any disputsiag from the arbitration procedure

The competent jurisdiction for the enforcementtfar award

Explanation: This is to ensure that there is nofasion as to the place of arbitration when
enforcement of award is being enforced.

Section 16;The rules in the Arbitration Act in relation tofercement of the awards shall be
applicable in online Arbitration.

Explanation: This section is in recognition thaetprocedures for enforcement of the award

remain the same in both traditional and online &rwdtion.

3.7 Conclusion

It is noted that the challenges regarding the practf online arbitration in Kenya is two-fold:
Firstly, there is no express law governing on lambitration hence left at the mercy of

application by inference, and secondly, to allow pinactice, key issues such as recognition of
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the validity, access, confidence, and authentinatieed to be addressed specifically. These
genuine concerns of on line arbitration must tleefbe addressed in any framework
touching on the same. In addressing them it is mapo to take into consideration what has

been discussed in this chapter hence the impahieofoncluding chapter Five.
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Chapter Four

Comparative Study of Online Arbitration

4.1 Introduction
This chapter takes a two pronged approach in gsudsion; applicability of international law
on online arbitration; and comparative study ofiff&land Canada’s law on online arbitration.
The applicability of international online arbitraiti is majorly administered by the United
Nations and European general umbrella on trades\sgeeral Conventions. The importance
of the study is because the Constitution now reizagninternational law as one of the sources
of law in Kenya. The new constitution changed tteus of international law instruments
ratified in Kenya into a source of law in Kenyatemational law and principles were

considered not to form part of Kenyan law unlegy tvere domesticated®

The second part of the study deals with the contiparatudy of the India’s applicability of

the law of online arbitration. The import of thiansple is twofold, one on the basis of its
applicability being at its infancy stage and sedprid because the laws governing online
arbitration are found in several statutes to wH@mya's laws bear resemblance. The third
part on the other hand deals in the applicability4 aomparative study of online arbitration in

Canada.

278 Constitution of Kenya 2010, section 2.
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4.2 International Online Arbitration
A number of arbitration institutions have alreadyened the possibility to perform arbitral
proceedings onlin&® They have made an effort to either acclimatizér tiasting arbitration
rules to the online environment, or to set up nets ®f rules for online arbitratidi® The
legal framework for online arbitration requires tple layers of regulation at different level.
The international commercial arbitration not onlgcempasses the institutional rules of
arbitration and private contractual agreements disd international conventions, bilateral
treaties, model laws (such as UNCITRAL model laas) national arbitration laws. All these

aspects need to be taken care of even in onlirgatitn 2%*

International Online Arbitration is governed by sl international Conventions including;
New York Convention on the Recognition and Enforeatrof Foreign Arbitral Awards (the
New York Conventioff?). Kenya acceded to the convention off' Eebruary 1989, reserving
it to the arbitral awards made in the territoryodtfer contracting state$> The primary aim of

the New York Convention is the recognition of fgmiarbitral awards and the indirect
enforcement of international commercial arbitratamreement$>* Then there is The Model
Law?®® which is designed to assist States in reformirg modernizing their laws on arbitral

procedure so as to take into account the particidatures and needs of international

7% gee “global Development  of  Online  Arbitration”  Ate available at

http://www.scribd.com/doc/89047084/Cyber-Arbitration-17dec(Accessed on 7th September 2012)
280 i

Ibid.
21 |hid.
282 New York Convention on the Recognition and Enfareet of Foreign Arbitral Awards of 1958, availalle
http://www.uncitral.org/pdf/english/texts/arbitrati on/NY-conv/XXIl 1 e.pdf. Accessed on 27th August,
2012.
83 gSee Attiya Waris & Muthomi Thiankolu(2011) “Imteational Commercial Arbitration in Kenya”
Arbitration Law & Practice in Kenya , Law Africa p.203

284 [|h;
Ibid.
285 The UNCITRAL Model Law on International Commerciaibitration 1985 (the UNCITRAL Model Law)
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commercial arbitratioR®® It covers all stages of the arbitral process friva arbitration
agreement, the composition and jurisdiction of &nkitral tribunal and the extent of court
intervention through to the recognition and enfareat of the arbitral award! It reflects
worldwide consensus on key aspects of internatiartatration practice having been accepted

by States of all regions and the different legaé@wnomic systems of the worA.

Other conventions include; European Convention mterhational Commercial Arbitration
(European Conventiaﬁ9); the United Nations Commission of Internationalade Law
(UNCITRAL) Arbitration Rules, 1978; the Internatianinstitute for the Unification of Private
Law (UNIDROIT); Principals of International Commekt Contracts, 1994 and the
International Bar Association (IBA) Rules of Eviden in International Commercial
Arbitration 1999; amongst othe?® The United States and most countries under thegean
Union have ratified the Treaties. These conventiooger several key issues including:
arbitration agreement formed by electronic meanbijtration proceedings conducted by
electronic means; selection of arbitrators; award enforcement; and the confidentiality in
online arbitration. Further in recognition of theveélopment of E-commerce and in order to
facilitate electronic contracts there has beenipyilace the UNCITRAL Model Law on e-
commerce (the Model Law on E-commerce) which goethér by modernizing the concept

of writing and signatures and thus facilitatingeermerce’™ These are discussed hereunder.

286 Text available ahttp://www.uncitral.org/uncitral/en/case_law/digess/mal2012.html (Accessed on 27th
August 2012)

287 |bid.

288 |pid.

289 European Convention on International Commercial bithation of 1961, available at
http://www.law.berkeley.edu/faculty/ddcaron/Documerts/RPID%20Documents/rp04011.html Accessed on
27th August, 2012. (last visited Dec. 10, 2007).

290 Text availableat http://www.uncitral.org/pdf/english/texts/arbitrati on/ml-arb/MLARB-only-rev06-e.pdf.
(Accessed on 27th August, 2012.)

21 gee UNICITRAL Model Law on Electronic Commerce wiGuide to Enactment, 1996, available at
http://www.uncitral.org/pdf/english/texts/electcom05-89450 Ebook.pd{Accessed on 3rd April 2012)
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4.3 Arbitration agreement formed by electronic means

The foundation of every arbitration is an agreemermefer the dispute to arbitratidff. It is

an agreement where the parties undertake thatfigoesiatters arising between them shall be
resolved by a third party acting as an arbitratat #hat they will honour the decision made by
that person®®® As a consequence therefore, an arbitration agneeime written contract in
which two or more parties agree to use arbitraitistead of the courts to decide all or certain
disputes arising between théMThe legal principle that arbitration agreement $ticae in
writing is addressed by the international law otirenarbitration as follows. Article 1l (2) of
the New York Convention on the Recognition and Ecdment of Foreign Arbitral Awards
states that“The term, agreement in writing, shall include anrhitral clause in a contract or
arbitration agreement, signed by the parties or tained in an exchange of letters or

telegrams.”

Article | (2) (a) of the European Convention, ore tbther hand, states that an arbitration
agreement shall mean either an arbitral clausedon#ract or an arbitration agreement being
signed by parties, or contained in an exchangettgris, telegrams, or in a communication by
teleprinter and, in relations between States wHaes do not require that an arbitration
agreement be made in writing, any arbitration agesg concluded in the form authorized by
these laws. Clicking a button on a Website thataias an offer, which refers to terms and
conditions, including an arbitration clause, wobkl valid as well because there has been an

exchange of information entirely analogous to tkehange that takes place when e-mails or

292 Kyalo Mbobu (2011) “The Arbitration Agreemenkrbitration Law & Practice in Kenya ,) Law Africa,
p.11
293 Kariuki Muigua(2012) Settling Disputes Through Aration in Kenyal odana Publishers, p.20
294 [|Ai
Ibid.
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faxes are exchangétfUsing electronic signatur&$ in an arbitration agreement will help

protect the parties.

4.4 Arbitration proceedings conducted by electronic meas
The online arbitration should be conducted as peragreement of parties. This provides the
autonomy and confidence in the proceedifig#iccording to Article V (1) (d) of New York
Convention, recognition and enforcement of the dwaay be refused if the procedure was
not in accordance with the agreement of the par8asilar to this, under Article IV of the
European Convention, the parties to an arbitraigreement shall be free to organize the

arbitration by agreement.

4.5The seat of arbitration
The place of arbitration constitutes the seat dit@tion?**The seat of the arbitration is
important because it determines the nationalityhef award, (which plays a role when the
arbitral tribunal seeks the assistance of localtspuand the jurisdiction of local courts for
setting aside the awafd’ In online arbitration, the parties and arbitratoas interact from
different places®Whether it is an electronic arbitration or notjsitpossible that arbitrators

can solve the dispute without any hearings unlbssparties have decided otherwise. The

2% Richard Hill (1999), “On-line Arbitration: Issueand Solutions”, 15 ARBITRATION INTERNATIONAL
199, 202 Ziya AkinciElektronik Tahkim (Electronic Arbitratin Uluslararasinternet Hukuku Sempozyumu
(International Internet Law Symposium), 429, 430(ir, 2002).

29 Electronic signature is a paperless way to sigio@ment using an electronic symbol or processlet or
associated with the document. Electronic signatume digital signature may be used interchangeablyact,
digital signature is a subset of electronic sigretinttp://en.wikipedia.org/wiki/Electronic_signatu Accessed
on 27th August, 2012.

297 Julian D.M. Lew, et a (2003) Comparative Interoasii Commercial Arbitrationl Kluwer Law
International,p. 1

298 Alan Redfern, et al (2004), Law And Practice Ofelnational Commercial ArbitratioBweet& Maxwell,
p159.

9% Nicolas De Witt (2001), Online International Amaition: Nine Issues Crucial To Its Succe4® The
American Review Of International Arbitration PP.4451.

309 Y.N. Conference on Trade and Developmddispute Settlement Module 4. COURSE ON DISPUTE
SETTLEMENT 48 (World Intellectual Property Orgartioa, 2003) available at
http://www.unctad.org/Templates/Page.asp?intitemID2102&lang=1, (Accessed on 37August, 2012.)
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arbitrators do not have to actually physically maed decide at the seat of arbitration. Once
the parties have determined the seat of arbitraibrproceedings and hearings could be held
electronically and the arbitrators need only sthteseat of arbitration in the award itself, as
the parties determined, and sign the award. Theeel mot be any relationship between the
award decision and the seat of arbitration. Ifgheies have not stated the seat of arbitration,
then the arbitral tribunal or the arbitration ingion would determine the seat of

arbitration®** Article 20 of the UNCITRAL Model Law stipulatesahif the parties have not

decided the place of arbitration, then the placarbitration shall be determined by the arbitral

tribunal based on the circumstances of the case.

4.6 Selection of arbitrators
The parties are free to choose the arbitratrsThe arbitrators may let an electronic
arbitration institution choose the arbitrators. dilenic selection of arbitrators may be via
computer selection or computer drawifiyThe doctrine suggests that in online arbitration,
any type of court intervention in the appointmehtte arbitrators should be avoided. The
selection of an institution or organization thaests its arbitrators in a professional, neutral,

transparent and even automatic and non-discretiananner should be favorét.

4.7 Award and Enforcement
In online arbitration, the winning party would mdigely want to enforce the arbitral award in
a national court. At that time, the online arbiwatwould probably be examined by that
national court. Since the Internet does not hayebaundaries, the first point considered will

be affirming the location of the award. Accordirigthe New York Convention, an award is

301 1sabelleop cit118.

302 Articles 10 and 11 of the United Nations Commiesib International Trade Law
303 |sabelleop cit 118.

304 | pid.
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deemed to be made at the seat of arbitration. Tdee pf hearings or the place where the
award signed and delivered by the tribunal is rispasitive>>> So in online arbitration, the
place which is indicated in the award should bé&ra#id as the seat of arbitration under the

explanation in the preceding paragraph.

According to Article IV (1) (a) of the New York Cwantion, the authenticated original award,
or certified copy, should be supplied to the coliat will enforce the award. According to this
Article, the electronic file would need to be pddtfor an online arbitration. The hard copy of
the award should then be signed by the arbitratdosvever if the arbitrators use their digital
signatures will it fulfill this condition? A pradal solution for this problem is to send the
printed version of the award to the arbitratorsitgn or use a trusted third party to confirm
that the digital signatures belong to the arbitsi® Therefore, even if the arbitration

agreement and proceedings take place totally irelidagtronic environment, the arbitral award
should still be presented and signed by the atbigsato be enforced without any

difficulties 3’

4.8 Confidentiality of the Award
There are different opinions regarding publicatmionline arbitral awards. Some believe
awards should be published to allow for the develent of arbitral case la#® Transparency
will also help develop trust in online arbitratioHowever, the private information of the

parties should be masked when publishing the awards

0% Hong-lin Yu and Motassem Nasir (2003), “Can Onlibitration Exist Within the Traditional Arbitrain
Framework?,” 20 JOURNAL OF INTERNATIONAL ARBITRATIQ p.471
306 J.N. Conference on Trade and Development.Cit301.

308 Under Internet Corporation for Assigned Names duthbers (ICANN), Rules for Uniform Domain Name
Dispute Resolution Policy, all decisions are put#is on the ICANN website. See the Rules
http://www.icann.org/dndr/udrp/uniform-rules.htm . (Accessed on 27th August, 2012.)
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4.9 Applicability of Online Arbitration in India

Online Arbitration in India is in its infancy stagad it is gaining prominence day by day.
There is no specific law(s) governing Online Arditon but the practice is supported by
functional equivalent or inferentd from several pieces of legislations. Online Ariton is a
mixture of conventional Arbitration under Arbitrati & Conciliation Act 1996, combined
with technological features requiring applicatidnrdormation Technology Act 2000 and the
Contract Act, 1872. This section looks at the disi@ns of online arbitration in India along
with the difficulties, advantages and legal comfilex that this form of dispute resolution
entails in its applicability. With the enactmentinformation Technology Act, 2000 in India,
e-commerce and e-governance have been given alfamdalegal recognition in India. In
addition India has come up with Online Dispute Rasmon India (ODRINDIA) Arbitration
Rules 2008 to provide for procedure of online arbitration,rrfo of online arbitration

agreement and enforcement of online awards.

There can be three possible situations for submgittir referring a claim, dispute or difference
to an online arbitration. Firstly, an e-contractnizoning an online arbitration clause,
Secondly, a written contract providing for onlinddigration; and lastly, reference to online

arbitration after the dispute has arigéh.

The implementation of Online Dispute ResolutionGyer arbitration in India gives rise to
certain legal issues. For example, if a Mumbai daSgber arbitration Agency conducts the

online arbitration proceedings while the arbitratin Lucknow and one party is in Kolkata

30° The “functional equivalent” approach is promotegthe Model Law on Electronic Commerce. See also:
Guide to Enactment of the UNCITRAL Model Law orcEtsmic CommercéNew York, 1997) at 20 (section 15).
310 Text available ahttp://odrindia.com/arbi_rule.php (Accessed on 24th November 2012)

31 Ceil, Chenoy, “Dimensions of Online Arbitration inindia”. Available at SSRN:
http://ssrn.com/abstract=2078896 ohttp://dx.doi.org/10.2139/ssrn.2078896 (Accessed on 27th August,
2012.)
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and other in Chennai, then following legal questiteg for consideration: Legal sanctity of
Cyber arbitration proceedings; Legal sanctity otutnents and written submission sent
through e-mail; Legal sanctity of the award rendetet is required to be written and signed;
and Legal issues pertaining to the court which kale the jurisdiction to enforce the award.

I now examine the interplay of these issues inikdess hereunder:-

4.10 A written Arbitration Agreement
Section 7(3) of the Arbitration and Conciliation tAcl996 provides that an arbitration
agreement shall be in writing. However, if the artagree online to refer the matter to cyber
arbitration through an Online Dispute Resolutiomvi®e Provider, the question arises as to
whether such a cyber agreement will be valid in. |®e&ction 4 of Information Technology
Act, 2000 lays down the following provisions onsthgoint: “Where any law provides that
information or any other matter shall be in writingr in the typewritten or printed form,
then, notwithstanding anything contained in suchva such requirement shall be deemed to
have been satisfied if such information or mattes-i
(a) rendered or made available in an electronic ey and

(b) accessible so as to be usable for a subsequedatence .”

Thus Section 7(3) of the Arbitration and ConcilbatiAct, 1996 read with Section 4 of the
Information Technology Act, 2000 make Cyber arbitra Agreement valid. This can be
compared to section 4 of the Kenyan Arbitration 8zp 4 of 1995 as read together with
Section 84 G of the Kenya Information and CommuicaAct, as amended in 2008 which
gives validity to electronic documents. Therefooerbwing from practice in India, there is no

reason as to why Kenya cannot conduct online atiwtr.

Page | 103



4.11 A written and signed Online Arbitration Award
Section 31(1) of the Arbitration and ConciliatiorttA1996 lays down that an arbitral award
shall be made in writing and shall be signed byrtteanbers of the arbitral tribunal. It also
makes it mandatory to incorporate the date andglhee of the arbitration so that it shall be
deemed to have been made at that place. Secti6)f $Ktates that after the arbitral award is
made, a signed copy shall be delivered to eacly.parthis case the question arises whether
Online Arbitration Award would have the same legghctity as the offline award. The writing
requirement is already discussed above and givagnétion by Section 4 of the Information
Technology Act, 2000. As far as the ‘signature'ursgment is concerned, Section 15 of the

Information Technology Act is applicable. It proesithat-

“Where any law provides that information or any o¢h matter shall be authenticated
by affixing the signature or any document shall ts#gned or bear the signature of
any person then, notwithstanding anything contain@dsuch law, such requirement
shall be deemed to have been satisfied, if suclbiinfation or matter is authenticated
by means of digital signature affixed in such mammas may be prescribed by the

Central Government.”

Electronic signatures can provide for both auttlo#iytand integrity (they encrypt the contents
of the message in such a way that its content ¢amn@ltered without prior decryption and

subsequent re-encryption). They are comparableatwhritten signatures and should carry
the same evidential weight. Recognized electrogicasures should not be restricted to digital
signature, but extend to all types of proceduresius electronically attach a signature to a

document, provided they (a) identify the user,di® in the exclusive control of the user and

312The Arbitration and Conciliation Act, 1996.
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(c) encrypt document in such a manner that anyegjuent alteration is noticeable. It can be
inferred from the combined reading of Sections 4& &1 of the Information Technology Act,
2000 that a secure digital signature can be atatto the originator of such signature. Thus,
if an award is digitally signed by the arbitratben it can be deemed to have been signed by
him. Further, if the arbitrators digitally sign thevard, the goal of the New York convention
appears to be met. Would such a solution be rezedfii This poses a double question: first,

whether such certification is acceptable; secorth 8hould be capacitated to certify.

The whole arbitral proceedings remain subject ®l#ws of the many jurisdictions in which
arbitration takes place and in which award is toendorced. If arbitral proceedings are
conducted entirely online at a distance, with partand arbitrators in distinct placgsima
facie it seems difficult, or even impossible, to deternthe place, or s€af of the

arbitration. It is indispensible to ascertain tkatsor place of arbitration which is online.

The issues involving jurisdiction in online arbttoa will be more complex as compared to
conventional arbitration unless a formal seat biteation is decided either unanimously by
the parties or by the Arbitration Rules or by thbiteal tribunal. Section 20(1) of the A&t
states that the parties are free to agree on #ee @f arbitration. Importantly, Section 20(2)
indicates that if the parties have not agreed tohsplace then arbitral tribunal would
determine the place of arbitration having regarthtocircumstance of the case including the
convenience of the partiegBarties sometimes choose the place of institutdoetthe place of
arbitration. Thus, deciding a place of online adtibn can be achieved through unanimous

decision of parties (either directly or by refererio the arbitration rules) or by arbitrators if

33A Vahrenwald,  “Out-of-court  dispute  settlement seyss for e-commerce online” at
<http:/Aww.vahrenwald.com/doc/part4.pdf> p. 83c¢assed on IMAugust 2012)
314 The Arbitration and Conciliation Act, 1996.
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the rules are silent or if parties fail to decile same unanimously. Case law allows the seat

of arbitration to bé& a strictly legal concept dependent on the will bétpartied. 3*°

Section 31(1) of the can be compared to Sectiof3the Kenyan Arbitration Act which
requires the Arbitration and Conciliation Act, 1986bitration award to be in writing and
signed by the arbitrators. Just like Sections 18 &h of the Information Technology Act,
2000 that provides for digital signatures, Sect&f (O) of the Kenya Information and
Communication Act makes provision for the digitagrature. The India Information and
technology Act however addresses the issue ofadligignature more comprehensively than
the Kenyan Information and Technology Act by prawgl for legal recognition of digital

signatures and instances where they can be used.

4.12 The legality of the proceedings and Enforceability of the Online
Arbitration Award
The agreement of the parties to refer their disptaehe decision of the arbitral tribunal must
be intended to be enforceable by law and hencenust satisfy the requirement of
enforceability as prescribed by Section 10 of tlemt@act Act, 1872 with a clear intention of
entering into a legally binding relationship andtjgs must bead-idem.Exchange of letters,
telex, telegrams ordther means of telecommunicatioshould signify an active assent by

both parties and a demonstrable meeting of minds e arbitration agreemerits.

Similarly the Honourable Supreme Court in the cak@rimex International FZE Ltd. v.

Vedanta Aluminium Ltd‘affrmed this position. In this case, the Petitioner submitted

315 The decision of Court of Appeal of Paris, 28 Oeioh997, Société Procédés de préfabrication pobétien
v. Lybie, Revue dellarbitrage, 1998, at 399.

316 Shakti Bhog Foods Ltd. V. Kola Shipping Ltd., AIR 2009 SC 12

817(2010) 3SCC 1
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commercial offer througtemail for supply of bauxite to Respondent. Respohdenveyed
acceptance of offer through e-mail atite Parties entered into contract. The Contract
contained an Arbitration Clause for resolution dadpditesbetween the parties. Thereafter,
Respondent refused to honour contract on the grolatdthere was nooncluded contract
between the parties and the parties were stillatbidem in respect of various essential
features of the transaction. It was held by the ddwable Court that if the intention of the
parties to arbitratany dispute has arisen in the above offer and #&cep thereof, the dispute

is to be settled througdrbitration.

Once the contract is concluded, the mere factdhfmrmal contract has to be prepared and
initialed by the parties would not affect eithee #icceptance of the contract so entered into or
implementation thereof, even if the formal contrdws never been initialed. More
importantly, Section 4 of the Information Technaologct, 2000 renders legal recognition of

such electronic transfer of communication whichdsnissible as evidence.

After the award is made by a Panel of online aatois, the question arises as to the
enforceability of the award in terms of process)] #me enforcing court. Section 36 of the
arbitration and Conciliation Act, 1996 states tiet award will be enforced under the Code of
Civil Procedure, 1908 as if it were a decree ofdhart. The term ‘court' has been defined
under Section 2(e) of the Arbitration and ConditiatAct, 1966 as the principal Civil Court of

original jurisdiction in district. It also includdle High Court in exercise of its ordinary civil

jurisdiction, having jurisdiction to decide the gtiens forming the subject-matter of the

arbitration if the same had been subject-matter siit.
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Therefore, the court in which the award will beanéd is dependent on the subject-matter of
the arbitration and not the place where the atitrsits or renders the “award”. In case of
International and Commercial Arbitration, Indiamgdé position is that award can qualify as a
foreign award under Section 44 of the Arbitratiovd &onciliation Act, 1996 only when the
following conditions are satisfied: It should bedean pursuance of an agreement in writing
for arbitration to be governed by the New York Cention on the recognition and
enforcement of Foreign Arbitral Awards, 1958; Saevard should not be governed by the law
of India; and It should have been made outsidealirdihe territory of a foreign State notified
by the Government of India as having made reciprpcavisions for enforcement of the

Convention.
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4.13 Data protection, confidentiality of the documents ad evidence adduced
during the arbitral proceedings and privacy of theparties
Section 72 of the Information Technology Act takese of the confidentiality and privacy of
the electronic record, book, register, correspondeimformation, document or other material

without the consent of the person concerned. Niges that-

“Save as otherwise provided in this Act or any athiaw for the time being in force,
any person who, in pursuance of any of the poweohferred under this Act, rules
or regulations made there under, has secured acdesany electronic record, book,
register, correspondence, information, document other material without the
consent of the person concerned discloses suchteda@ record, boo, register,
correspondence, information, document or other miad to any other person shall
be punished with imprisonment for a term which mayxtend to two years, or with
fine which may extend to one lakh rupees, or withth.”
The confidentiality and security of the electrorécords is also taken care of by Section 83H

and 83N of the Kenyan Act.

In conclusion, it is quite clear that the laws gowmeg online arbitration in India and Kenya are
almost similar. The only difference is that Indiasha comprehensive legislation purely
dedicated to electronic transactions. This putsalmat a more advantage because even
investors will always opt to invest in a countratimas a law dedicated to e-commerce. This is
to avoid any loopholes that may result in dispuwtdsch the investors always try to avoid.
This therefore calls for Kenya to have a compreivensegislation purely on electronic
transactions. In the meantime borrowing a leaf filadia, it's the high time Kenya embraced

online arbitration.
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4.14 Online Arbitration in Canada
Online arbitration is at the moment only being ubgdCanada based eResolution, a virtual
tribunal to settle domain name disput&sThe ICANN (Internet Corporation for Assignment
Names and Numbers) has accredited eResolutiontte demain name disputes online. The
domain name disputes are resolved in accordandetigt ICANN Uniform Domain-Name-

Dispute-Resolution Policy*’

A domain name complaint can be submitted onlinennbyans of a secure web based
complaints form or by e-mail. The arbitrator wika with the parties’ claims in conformity
with ICANN’s Policy’®® and ICANN ‘s Rule¥! and e Resolution’s own supplemental
rules?> When both parties have had the opportunity to nthké case, the arbitrator will
issue a legally binding decision. Anyone registgreandomain name is bound by the ICANN
Rules, because they are incorporated by referamoetlie Registration Agreement, and set

forth the terms and conditions in connection witldispute between parties other than the

registrar over the registration and use of an ieedomain name registered by a pafty.

4.15 Conclusion
Expansion of using online arbitration makes lotsgokstions pose about the validity of
various aspects of it in the conventional framewafrkational and international law. Virtual
arbitration agreements, devices of this kind ofiteation and also security concerns in this

context of the study have shown how and where tkemaprovements. As noted in this

318 hitp://www.eresolution.ca. (Accessed o 11th August 2012)

319 hitp:/vww.icann.org/udrp/udrp-policy-240ct99.htm . (Accessed o 11th August 2012)

320 hitp://www.eresolution.ca/services/dnd/p_r/icannpaty.htm (Accessed o 11th August 2012)

321 hitp:/lwww.eresolution.ca/services/dnd/p_r/ICANNrules.htm. (Accessed o 11th August 2012)

322 hitp:/lwww.eresolution.ca/services/dnd/p_r/supprule.htm . (Accessed o 11th August 2012)

323 hitp://www.eresolution.ca/services/dnd/p _rf/icannpaty.htm , see par. 1 and 4(Accessed o 11th August
2012)
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study, these challenges are solvable. Some prhptichlems have made online arbitration as
a combination of traditional and virtual arbitratj@lthough, it seems that it won'’t take a long

time to reach a complete online arbitration.

As already observed, the world is now a competigiiadal village with aspirations to remove
legal obstacles brought about by the law on jucisoins. As such there is need for a practical
and all inclusive Convention on online arbitratitsn which Kenya should subscribe to by
virtue of its importance and the Constitutional uegment. The study has thus been of
importance in highlighting the tested practice oflime arbitration internationally and

regionally.
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Chapter Five

Conclusions and Recommendations

5.1Conclusions

This study has revolved around the need for Kenyatice system to incorporate online
arbitration. The thesis has in particular discused the advent of technology has made
online arbitration more advantageous. The advastage discussed included the instant
transmission of documents at a modest cost andneltion of travelling costs amongst others.
The paper proceeded to hypothesis that there @ toef®rmulate a legal framework that shall
seek to address the operation and functioning bh@rmrbitration since the Arbitration Act,

1996 does not incorporate the online arbitration.

With the above in mind the thesis was organized fivte chapters. Chapter One basically
provided the framework within which the concept wasrrogated. The thesis was thus based

on a multipronged theoretical framework of a lethalory analysis.

The meaning and rationale of online arbitration Wassubject of Chapter Two of the study.
The chapter considered the treatises from diffeaarthors and the practice from other

jurisdictions.

Chapter Three of the study considerééther Kenya with its state of current legislatiass

ripe to practice online arbitration. Of particuleonsideration whether the Constitution, the
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Arbitration Act, and the Kenya Communications Amerett act make room for online
arbitration. What came out from the discussion thas though there is no specific mention of
online arbitrations in these legislations, the gality or the mentions of the information

technology in its various provisions can be explito practice online arbitration in Kenya.

Chapter Four of the study dealt with the compaeatitudy of online arbitration from other

jurisdictions. The chapter was informed by the e®ir Kenya to consider the worst and the

best practices while formulating its legal framekvon online arbitration.
5.2Recommendations

The recommendations in this thesis shall be getedrds making the practice of online

arbitration enforceable in Kenya. Several; factoduding impartiality, recognition of the

award, security, confidentiality and access arektheconsiderations that should be addressed

by the legal framework in order to legally and effeely practice online arbitration in Kenya.

This thesis does not in any way propose for anpaddent legislation covering online
arbitration because in my view an independent legis will only make reference to
legislation difficult since it will create a pilef geveral different legislations covering a given
subject in Kenya. It is therefore my submissioattamendments should be made to the

Arbitration Act in order to recognize the practafeonline arbitration in Kenya.

Online arbitration, in my view, is just but a forofi Arbitration which can be divided into
traditional and online arbitration. In deed the 6itntion recognizes the generality of
arbitration without dividing it into specific forrar example’®* In order therefore to enhance

the independence of the body administering onlingitration |1 propose that the Act

324 Article 159(1)© of the Constitution.
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specifically recognizes such a body with clear n@@dand rules governing it. The
independence of it should be enhanced by provitliagthe practitioners shall not be subject
to any control or direction of any person or auittyorThere should be set qualification with
clear guidelines on remuneration set forth in tloe @& schedule thereto in order not to make

arbitration expensive.

The validity of online arbitration should be progdifor in the Act by recognition of validity
of electronic documents, digital signature and yoton. | propose amendments along the
same lines with that of the Kenya CommunicationseAdment Act, 1998 which provides
that as far as authentication of electronic docusen electronic messages is concerned, the
documents shall be evidenced through the use ofretec signatures and in this regard, such
an electronic signature shall be held to be satigfg and conclusive evidence. Accordingly,
regulations regardindgthe type of electronic signature, the manner andrinat in which the
electronic signature shall be affixed, the mannerné procedure which facilitates
identification of the person affixing the electronisignature, control of the processes and
procedures to ensure adequate integrity, securityl @onfidentiality of electronic records or
payments and any other matter which is necessargit@ legal effect to electronic signature

should be adequately addressed in the Act.

On data protection and security, responsibilitylstide put on the holders of information to
take the precautions to safeguard such informatiothis regard, the Bill calls on the holders
of such information to ensure that the record memted, by such security safeguards as it is
reasonable in the circumstances to take againstithim@zed access, use, modification,

disclosure or loss.
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The Civil Procedure Rules, the Evidence Act and @reminal Procedure Code should
accordingly be amended along the above discussed Bo as to give legal effect to the

adoption of the online arbitration award.

In addition one can opt to use electronic signatuceyptographic emails and local network
instead of the internéf® Indeed Kenya can borrow a leaf from the practiténternational

Chamber of Commerce. The Chamber has designed ageraent system for more security
in the online arbitration in 2001 entitled “net gasIn this system accessibility of documents
and arbitration proceedings is just possible fatips and members of arbitral institution. At
the same time accessibility of parties and memiseddferent with each other based on their

position32®

As to the issue of enforcement of the award maybecan look at other ways of ensuring
compliance with the decision of the tribunal insted relying only on legal sanctions. In this
case if the party who is required to comply witk ttward refuses to do so, he is then exiled
from the internet?’ If a party refuses to comply with the decisiortta online arbitrator, then
the account of the non-complying party can be teateid after it has been so contractually
agreed between the online arbitration provider thedinternet service provider who provides

the account?®

32% saleh Jaberpp cit 73

32 |hid.

327 santiago Dussan “Enforcement of Online Arbitrati@tisions through Reputation sanctions as a Kruyele
Problem” Article available at http://www.odr2012géfiles/dussan.pdf (Accessed on 16th September)2012
328 |bid
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In addition when coming up with forms for onlinéodration, the guiding principle should be
to provide adequate support for users without argatndue complexity. In this regards some
suggestions have been put forward for the desigheoforms®?° These are:

Information to be structured in obvious fields witht too much information for each field.

. The instructions should be short; fuller instrunshould be provided by means of links.

. A different form should be used for each party.

Information already known to the provider shouldri@uded on the form.

In choosing the means of electronic communicatmrohline arbitration the following should
be taken into consideration:

First the means chosen should be accessible to fees involved in the arbitration.
Secondly, any technology used should be equallytaress by both parties so that there is no
unfair advantage of one party over the other. Thirthe means used should be transparent
enough to ensure that all the information submiktgdhe parties reach the arbitrators. Finally,
means of communication must adhere to the prin@plair trial and ensure that every party

is subjected to a just trial.

All in all new technology will allow arbitration @hnegotiation to become faster, more
efficient and less expensive. Although procedumed aw will have to be developed and
modified as technology develops, many of the issnekiding security issues will only

become apparent as these new technologies areyddpdnd tested by real lawyers and
arbitrators. This is why continued research ancelibgpment of a Cyber Arbitration system is
so important to ensuring a bright and new techriodduture for arbitrations. Provided that

appropriate precautions are taken, arbitration eagemts can be concluded by electronic

329) odder and Zeleznikow, op cit 74 p. 400.
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means and arbitration proceedings can be condubteclectronic means, within the

framework of existing national laws and internatibtneaties.

Further technology already offers numerous oppdrasfor online arbitration, and this will
be even more so in the futu&. It is important, however, that technological $inins should
always be used on a voluntary basis. Parties thastselves be convinced of the advantages

to be drawn from the use of online arbitration @rshould not be forceth*

The use of the Internet allows an arbitration pdoce to be conducted more effectively, by
offering access to case information at any time &odh any place, by supporting both
synchronous and asynchronous communication, aralltaying large volumes of files to be
handled33? Additionally, it is expected that videoconferergiwill soon become a standard
tool capable of greatly reducing travel time angense>** However despite the wealth of
possibilities offered by modern technology, onéhaf major challenges in the design of future
ODR platforms will be to develop a technology thaes not simply mimic offline practic&$
Similarly, online arbitration, which is still ingtinfancy, requires greater institutional support.

It also awaits greater education, awareness aradl hegturity.

In conclusion therefore and as rightly observe®avomir Halld>%hat “although not all of

the legal difficulties arising with regard to onérarbitration may be easily resolved, there are

330 i
Ibid
31 |bid.In this connection, it may be noted that IE€@cent initiatives in this field — NetCase ahe work of
the Task Force on IT in Arbitration — both strdss woluntary nature of technology and Internet use
332 | odder and Zeleznikovap cit 74, p. 400.
333 i
Ibid.
334 |bid.
335 glavomir Halla, “Arbitration Going Online-New Chehges in the 21 century’ article available at
http://mujlt.law.muni.cz/storage/1327961100 sb 05dila.pdf (Accessed on 17th September 2012)
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no insurmountable obstacles but modernization ameérament is necessary in order to keep

track with the developments of modern society.
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