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                                                       ABSTRACT 

This study seeks to find out whether adequate enforcement of interpreters‟ legal duty in RSD 

would improve the quality of interpretation in Kenya. Section 12 of the Refugee Regulations 

outlines the need for interpreters. Interpretation in Kenya is a constitutional right. However, 

previous studies show that interpreters are largely untrained. The study has four objectives: To 

assess the importance of interpreter‟s legal duty for effective refugee status determination. 

Evaluate the attributes of an effective interpreter. Further, to examine the various mechanisms of 

adequate enforcement of the law with regard to interpreters‟ legal duty of effective interpretation 

in refugee status determination. Finally, to identify the various proposals that Kenya can adopt in 

order to improve on the refugee status determination process. 

The study aimed at linking poor performance of interpreters to inadequate enforcement of laws. 

The research sought to answer the questions on the importance of interpreters‟ legal duty, 

requirements for effective interpretation, the mechanisms that can be used for adequate 

enforcement of the law and proposals which can be adopted by Kenya in order to improve the 

RSD process. To respond to the questions, the study carried out both primary and secondary 

research. The problem the study sought to address is why there is inadequate enforcement of the 

law with regard to interpretation despite the statutory provision. 

The findings of the study were: there are no set standards on interpretation in Kenya. The current 

minimum qualification for interpreters is knowledge of two languages. Interpretation directly 

affects the decision by the refugee determination officers. Training of interpreters would improve 

the standard of interpretation. However, training is just one aspect among others. The study 

revealed that inadequate number of trained interpreters is one of the causes of inadequate 

enforcement of the law. Further, Kenya and Africa at large is highly multilingual. The main 

recommendations were: training and certification be expected as the minimum standard for all 

interpreters.  An official database of all trained interpreters should be maintained at the central 

place. In addition, a consortium of interpreters should be established at National level. Asylum 

seekers should be sensitized on the importance of effective interpretation. There is need for 

evaluation of interpreters‟ performance. Finally, other enforcement mechanisms should be 

utilized to ensure interpreters carry out their duty successfully.  
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                         „Injustice anywhere is a threat to justice everywhere.‟
1
 

                                                 CHAPTER ONE 

INTRODUCTION: A GENERAL OVERVIEW AND OUTLINE 

1.1 Introduction 

This chapter introduces the research paper by giving a brief background on the nature of 

interpretation in refugee determination process. This is followed by a statement of the problem, 

justification, objectives of the study, and the existing literature upon which this study was built. 

The chapter proceeds to discuss the theoretical framework and the methodological approach 

applied to collect and analyze data. This chapter gives the research questions, hypotheses as well 

as the limitation to the study. Finally, the chapter provides a breakdown of chapters for the study.  

1.1.1The Nature of Interpretation in Refugee Status Determination 

In the recent years, migration has escalated to the extent where a significant number of displaced 

people and asylum seekers have migrated to several countries.
2
 They move to countries where 

languages, other than their home languages are spoken.
3
 Kenya is not the least among the 

countries that have received a big number of migrants coming to seek asylum.
4
 Such asylum 

seekers face a number of challenges, including communication problems.
5
 Many asylum seekers 

rely on interpretation services, which are often lacking in certain aspects.
6
 Despite a contentious 

debate on the meaning and essence of the duty of interpreters in judicial forums, scholars have 

agreed on the important role of interpreters in legal settings.
7
 Interaction in churches, prisons, 

hospital, weddings, funerals, in refugee status determination and courtrooms where there is a 

language barrier depends on interpreters.
8
 For example, research in church interpreting is on the 

                                                           
1
 Interview with Kim, Nairobi, Kenya, 7 January 2021. 

2
 The World Migration Report, International Organization for Migration (17 route des Morillon 2020). 

3
 Lee J, „A Pressing Need for the Reforms of Interpreting Service in Asylum Settings,‟ A Case Study of Asylum 

Appeal Hearings in South Korea,‟ (2013) (1) 27 Journal of Refugee Studies Published by Oxford University Press, 

4-6. 
4
 Abuya, „Refugees and their Interpreters: Lessons from the Kenyan Experience,‟ [2004] 25 (1) The African 

Australasian Review of African Studies 66. 
5
 Kakuma Operation RSD Backlog Report as of 18 August 2017. 

6
 Kiguru, „At the Mercy of others‟ Voices: An Illustration of Frequent Interpreter Language Errors in Kenyan 

Courtrooms,‟ (2010) 1 The University of Nairobi Journal of Language and Linguistics, 1-18. 
7
 Hale S et al, „Controversies over the Role of Court Interpreters, in Crossing Borders in Community Interpreting 

Definitions and Dilemmas, (76 Benjamins Translation Library, 2008) 99–122. 
8
 See Livingstone John Muthuke Wanagru vs Republic, [2008] eKLR, the High court sitting at Nyeri it was clearly 

stated that the requirement of the provision of an interpreter during criminal trials in a language in which the accused 
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increase globally.
9
 Failure to cautiously interpret effectively has resulted in misunderstanding of 

the Bible. For instance, a number of people have believed that Adam and Eve used to spent time 

with God during the day.
10

 Although it may be feasible that they spent some time with God, the 

Holy Book does not affirm this. Instead, the bible discloses that after the two had sinned, they 

“heard the sound of God walking in the garden in the cool of the day,” and they hid away from 

Him.
11

 

Inadequate interpretation service for asylum seekers has been disapproved by lawyers
12

 and Civil 

Society organizations. However, these concerns have not yet been thoroughly studied by 

scholars.
13

 This research aims to investigate the standard of interpretation during Refuge Status 

Determination in Kenya. In the absence of adequate enforcement of legislation, experience, 

training and accreditation system, as this study indicates, interpreters frequently deviate from the 

norms of interpretation.
14

 Inadequate interpretation expertise makes interpreters to struggle in 

order to provide correct message of the original statements.
15

 My experience of interpretation in 

RSD contributes to the emphasis that interpreters have to meet some qualities. Further, they need 

to be guided by some regulations. Untrained interpreters have been able to do some work.
16

 

However, knowledge of two languages is inadequate for proper interpretation. Therefore, like 

any other career, minimum professional requirements must be defined for interpretation. In 

addition, the need for specialized training and qualities of interpretation must be emphasized.
17

 

This study argues for better quality of interpretation through interpreter training, workshops, 

internship, apprenticeship, mentorship, and enforcement of laws. The study focuses on the RSD 

 
understands is a mandatory requirement hence its compliance ought to be reflected in the record of court 

proceedings. 
9
 James, „Me, a Religious Interpreter? No Way!  A Monthly Publication of the Registry on Interpreters for the Deaf,‟ 

(1998) 15(3), 16-17.       
10

 Rhodes R, „Rightly Interpreting the Bible,‟ <http://home.earthlink.net/~ronrhodes/Interpretation.html.> Accessed 

23/6/2020 
11

 The New Jerusalem Bible: reader's edition (18th ed New York: Doubleday Harvard 1990) Genesis, 3:8. 
12

 See Abdalla vs. Republic [1989] KLR, where the Court held that the right to an interpreter is fundamental. 
13

 Lee (n3), 5. 
14

 Ibid. 
15

 Hale, Discourses of Court Interpreting: Discourses Practice of the Law, the Witness and the Interpreter, 

(Amsterdam Philadelphia John Benjamins Publishing Company, 2004) 86-99. 
16

 Gile D, Basic Concepts and Models of Interpreter and Translators Trainings, Revised Edition, (Amsterdam 

Philadelphia, John Benjamins Publishing Company, 2009) 278. 
17

 González R et al, ‘Fundamentals of Court Interpretation: Theories, Policy and Practice,’ (Durham North 

Carolina, Carolina Academic Press, 2012) 49.  

http://home.earthlink.net/~ronrhodes/Interpretation.html
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process, which is a crucial means by which an asylum seeker is given refugee status. Refugees 

have a number of rights they enjoy.
18

 These include employment, access to justice, security, 

health and education.
19

 Employed refugees pay tax to the host country and they are able to 

provide for their own basic needs.
20

 

As provided in the law, interpreters have a duty to be impartial.
21

 They are supposed to carry out 

a neutral role of interpretation throughout the RSD process. They also have a duty of 

confidentiality during RSD.
22

 Further, they need to keep secrecy with regard to the information 

they get during their work.
23

 However, most interpreters in Kenya are not qualified for the job. 

Further, the law in relation to interpretation as a profession is not adequately enforced.
24

 

Although the Refugee Act provides for the need for interpretation in asylum interview, more 

mechanisms need to be put in place for its adequate implementation.
25

 In enforcing the duties of 

interpreters, there is need to ensure that interpreters who breach their duties are punished by law 

enforcement authorities, if found guilty. However, interpreters should also be guided by a code 

of conduct and moral standards.  

Three theories will advance this study. First, is the Natural law theory which emphasizes the 

importance of human rights. Second, is the African theory on the Culture of Community with 

focus on the leniency and fairness in the African justice system. Finally, the Language 

Expectancy theory, which explains language rules used in interpretation.
26

 The study will look 

into possible measures, requirements and standards to be adopted by interpreters. These 

standards, measures and requirements will, if adhered to, ensure that every asylum seeker gets a 

                                                           
18

 Rosa, „Rights of Refugees in the Contexts of Integration: Legal Standards and Recommendations,‟ (2006) Legal 

and Protection Policies Research Series UNHCR 48-78. 
19

 Sara et al, „Hidden and Exposed: Urban refugees in Nairobi Kenya,‟ (2010) HPG Working Paper March, 20-25.  
20

 Ibid. 
21

 Section 12 of the Refugee (Reception, Registration and Adjudication) Regulations, 2009. 
22

 Ibid. 
23

 Procedural Standards for Refugees Status Determination under UNHCR‟s Mandate, (2003 RSD Procedural 

Standards) UNHCR RSD, 21-28. 
24

 Onsongo, „Effectiveness of Language Interpretations in Case Management at the Chief Magistrates Court at 

Kisumu,‟ Retrieved from University of Nairobi Digital Repository: (2010) 

<http://erepository.uonbi.ac.ke/bitstream/handle/11295/5919/Onsongo_Effectiveness%20of%20language%20interpr

etation.pdf?sequence=1> accessed on 16 May 2020. 
25

 Section 12 (n21).  
26

 See discussions on Theoretical Framework Section 1.8, 28-32. 

http://erepository.uonbi.ac.ke/bitstream/handle/11295/5919/Onsongo_Effectiveness%20of%20language%20interpretation.pdf?sequence=1
http://erepository.uonbi.ac.ke/bitstream/handle/11295/5919/Onsongo_Effectiveness%20of%20language%20interpretation.pdf?sequence=1
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fair hearing.
27

Additionally, interpreters‟ duties, as stipulated under the Refugee Act and UNHCR 

guidelines, form the core of this research. 

1.2 Statement of the Problem 

For communication to take place in any sphere of life, the message is encoded by the sender, 

transmitted through a channel, decoded by the receiver who will then give feedback.
28

 When the 

message is encoded in a language that a receiver cannot understand, an interpreter bridges the 

gap.
29

 The aim of interpretation is to help the intended receiver to understand the message. 

Interpretation services are necessary if asylum seekers are unable to communicate with asylum 

officers.
30

 The fate of the applicants in terms of granting refugee status depends on the way 

information is conveyed by the interpreter.
31

 According to Refugee Regulations,
32

 interpreters 

are supposed to be competent. They are supposed to abide with the law on confidentiality and 

impartiality.
33

 However, in most cases untrained interpreters are utilized. As a result, 

misinterpretation has been noted in RSD.
34

 Further, elements of ethics in interpretation always 

bring dissatisfaction to asylum seekers. Therefore, the problem seems to persist.  

Despite the fact that there are laws with regard to interpretation in Kenya, nevertheless there has 

been inadequate enforcement of those laws by enforcement institutions with regard to the duty of 

interpreters and their qualification. The law provides for the right of asylum seekers to a 

knowledgeable interpreter. However, the practice on ground is that persons are picked upon to 

interpret as long as they can speak two or more languages. The problem that this study seeks to 

tackle is why there is inadequate enforcement of the law on interpreters‟ legal duties in RSD, in 

spite of the statutory requirements. 

                                                           
27

 Interpreting in Refugee Context: Interpreting in a Refugee Context UNHCR, Training Module (Rld 3 June 1993). 
28

 Wenbin N, The Advantages and Disadvantages of Written and Spoken Communication, (New York, The 

McGraw-Hill 2008) 3-4. 
29

 Ibid. 
30

 Forced Migrations Study Programme, National Survey of the Refugee Reception and Status Determination 

Systems in South Africa, Research Report February, (MRMP Johannesburg: Wits University, 2009) 37. 
31

 Ibid. 
32

 Section 12 (n21). 
33

 Ibid. 
34

 Abuya (n4), 66-67. 
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1.3 Justification of the Study  

Effective interpretation is significant in the acquisition of refugee rights. The future of asylum 

seekers is determined by the quality of the communication during interviews. This study will 

explore whether inadequate interpreting services are among the reasons why some peoples‟ 

asylum applications in Kenya are turned down. Refugees are important to a country‟s economy, 

by their economic contribution in terms of expertise, tax and revenues to their host countries. 

In a country that has many languages like Kenya, the question of what an interpreter‟s duty is, 

and what the minimum qualifications should be, cannot continue to be vague. Guided by the 

fundamental right of fair hearing,
35

 the study will explore how the process of RSD is affected by 

inadequate enforcement of law. The findings of this research will provide mechanisms for 

adequate enforcement of the law. The mechanisms will be useful for RSD process, asylum 

seekers, interpreters and other stakeholders. The findings of this study will also provide 

recommendation to be incorporated in the national legal and institutional framework that will 

guide interpretation in RSD. Further, this study will enrich scholarly work as it will create 

awareness on the need to enforce the laws with regard to the legal duties of interpreters. 

1.4 Research Objectives 

This study will:  

1. Assess the importance of interpreter‟s legal duty for effective refugee status 

determination. 

2. Evaluate the attributes of an effective interpreter. 

3. Examine the various mechanisms for adequate enforcement of the law with regard to 

interpreter‟ legal duty for effective interpretation in refugee status determination. 

4. Identify the various proposals that Kenya can adopt in order to improve on the refugee 

status determination process. 

1.5 Research Questions 

To achieve its objectives, the study will respond to the following questions: 

                                                           
35

 The Constitution of Kenya, 2010. 
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1.5.1 General Research Question 

The overall research question is; how is the process of refugee status determination affected by 

inadequate enforcement of the laws with regard to interpreters? 

1.5.2 The Specific Research Questions 

1. Why is the interpreter‟s legal duty important for an effective refugee status determination 

process? 

2. What are the necessary attributes for effective interpretation?  

3. What are the mechanisms of adequate enforcement of laws with regard to interpreters‟ legal 

duty? 

4. Which proposals can Kenya adopt to attain effective interpretation in refugee status 

determination? 

1.6 Literature Review 

This part of the study aims at presenting the related literature to the study as presented by 

different scholars. A number of scholars have written on the duty of interpreters. They have 

forwarded their views on the topic in question. This section will therefore focus on the review of 

related studies conducted by these scholars. The study will then identify the gaps in their works 

upon which this research seeks to address. 

1.6.1 Introduction 

An efficient interpreter is one who is capable of translating in simple words, without missing the 

meaning, of the applicant's original intention.
36

 They should be well informed about their legal 

duty.
37

 Interpreters should be aware of the historical and current events of the applicant's home 

country and be fluent in the language of the applicant.
38

 They are expected to maintain 

                                                           
36

 Abuya (n4), 67. 
37

 Refugees Review Tribunal, Interpreters Handbook, (Canberra RRT, 1996) 4-7. 
38

 Ibid. 
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confidentiality in relation to all information shared by a claimant.
39

 Finally, an interpreter should 

maintain the impartial role throughout the RSD process.
40

 

To achieve its aim, this section is subdivided into subsections. The first part deals with 

interpreters‟ legal duty for Effective RSD. The second subsection evaluates the Requirements for 

effective interpretation. The last examines the need for other mechanisms for enforcement of the 

law with regard to interpreter‟s duty. The discussion in subsection one, seeks to analyze the 

importance of the duty of interpreters and their influence on the RSD decision. Subsection two 

aims at weighing the various attributes an interpreter needs to have. Finally, the last subsection 

will seek to find out ways through which interpreters can comply with their obligations.  

1.6.2 Importance of Interpreters Legal Duty for Effective RSD 

A research conducted by Abuya reveals that those seeking asylum in Kenya are basically from 

Somalia, Sudan, Rwanda, Burundi, Congo and Uganda and speak different languages.
41

 The 

languages that mostly require interpretation include: French, Kinyarwanda, Arabic, Lingala, 

Somali, Amharic, and Tigrinya.
42

 He further states that, the RSD assessment process is limited in 

terms of fairness, effectiveness and precision.
43

 Asylum seekers face a complex process coupled 

with delays, insufficient number of determination officers and challenges with interpretation.
44

 

This study seeks to investigate interpretation challenges experienced by asylum seekers. 

According to Abuya, in most cases refugee status determination officers do not speak many 

languages,
45

 hence the need for interpreters. While their responsibility is important in promoting 

communication between refugee status determinations officers and asylum seekers, sometimes 

interpreters are obstacles to good communication.
46

 This affects both the cases of individual 

asylum seekers and the whole RSD process. This study is keen on examining interpreters‟ 

obligations in RSD. 

                                                           
39

 Ibid, 8. 
40

 UN High Commissioner for Refugees, „Interpreting in a Refugees Context,‟ 1 January (2009) Self-Study Module 

3 <http://www.refworld.org/docid/49b6314d2.html> accessed 28 April 2020, 22. 
41

 Abuya (n4), 66-68. 
42

 Ibid, 67. 
43

 Ibid, 67-67. 
44

 Ibid. 
45

 Ibid. 
46

 Ibid. 

http://www.refworld.org/docid/49b6314d2.html
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In the UNHCR paradigm, interpreters facilitate various tasks like enrollment, admission, status 

determination and counseling of asylum seekers.
47

 Effective communication between interpreters 

and the status determination officers is imperative. An interpreter therefore plays the role of a 

communication facilitator. Further, an interpreter acts as a bridge between the determination 

officer and the person applying for asylum.
48

 UNHCR is concerned with interpreters generally at 

international level. This study seeks to find out the reasons why interpreters deserve more 

scrutiny and why effective interpretation is important in RSD. 

In his study, Gile states that interpreters need an accurate interpretation of asylum seekers‟ 

statements.
49

 This is to enable the determination officers understand their concerns and make 

appropriate decisions.
50

 He adds that interpreters work is carried out effectively, if they provide a 

satisfactory communication service according to the requirements of the sender or the recipient. 

Whereas Gile emphasizes accurate interpretation, this study will go further to develop measures 

for accurate interpretation. 

The study by UNHCR shows that the role of an interpreter can be very contentious.
51

 It is 

sometimes difficult for female asylum seekers to communicate through a male interpreter or a 

male officer. This is especially cases involving sexual abuse.
52

 These assertions are echoed by 

Amit, who posits that females who have been raped are ashamed to disclose to male interpreters 

about their ordeal.
53

 The reason is this issue is still a taboo in many societies.
54

 She supports the 

notion that such female asylum seekers are at times compelled to rely on interpreters whom they 

are uncomfortable with. This puts them in a position to have the abuse revealed to unfamiliar 

persons. Whereas UNHCR and Amit recommend the use of female interpreter for female asylum 

seekers whose claims involve sexual violence, they do not give the qualities of such interpreters. 

This study argues that interpreter of such victims should use appropriate method to get 
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information from females during the asylum hearing. In addition, this study will assess the 

importance of cultural competence as a vital quality for interpreters. 

In the Self-Study Module, UNHCR argues that community interpreters have to be culturally 

focused.
55

 Interpreters have the task to help people from different cultural background 

understand each other.
56

 While contributing to the discussion, Lee and Buzo confirms that 

community interpreting differs from conference interpreting.
57

 Community interpreters facilitate 

communication between people from various backgrounds.
58

 Whereas UNHCR and Lee and 

Buzo emphasize on the aspect of community interpreting as being helpful in bridging the cultural 

gap, this study will investigate whether interpreters are aware of their boundaries in the course of 

their work. This study opines that interpreters need to be skilled and competent.  

While contributing to the debate, Pöllabauer argues that many times interpreters intervene 

openly, paraphrase and filter the statements of the claimant.
59

 Besides, sometimes they attempt to 

weigh the validity of their communication.
60

 By so doing, the interpreter tends to bias the 

applicant‟s claim. Whereas Pöllabauer conducted his study in Netherlands and came up with 

recommendation for professional behavior of interpreters, such study has not been conducted in 

RSD. This is one of the gaps which this study seeks to fill.  

According to Gonzalez et al, interpreters must always foster communication otherwise the course 

of justice will be diverted.
61

 He narrates a case of Joshua, a Fisherman who grew up in the 

neighborhood full of immigrants who could not speak English.
62

 He noted that when he 

interpreted, he could influence the outcome of the communication process. This was because he 

emphasized words that he himself introduced into the flow of communication.
63

 This is true of 

some interpreters. However, the author does not show how the duty of an interpreter should be 
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streamlined. It is for this reason that the legal duty of an interpreter ought to be defined and 

controlled.   

Another scholar, Kiguru, is aware of mistakes made by interpreters in court. He discusses major 

errors and their impact on the court's understanding of the message. He explains grammatical 

errors, distortions and omissions.
64

 However, Kiguru‟s discussions specifically targets courtroom 

interpretation. This study will examine errors interpreters make during RSD process. 

Penman's research demonstrates that the characteristics of courtroom debate have an impact on 

interpretation. Court officers like judges, magistrates and advocates are usually addressed in 

unique ways.
65

 Such a debate makes it difficult to attain successful interpretation. This is because 

some words or titles have no equivalent meaning on interpretation. In this regard, this literature 

review seeks to analyze how the ordinary language is influenced by formalism.  

Scholars like Lee argue that an interpreter should be conscious of cultural differences and should 

be sensitive to culture.
66

 The author further claims that an interpreter also has a role to play as a 

language expert for effective communication.
67

 An interpreter is often used as a bridge. 

Therefore, interpreters need to assert this position accurately, without any personal bias.
68

 

Nevertheless, Lee does not demonstrate how these specifications are to be fulfilled by 

interpreters. This study will look into the consequences of misinterpretation. This research will 

further suggest measures for effective interpretation. 

Several scholars have proposed that interpreters are often invisible. Angelelli disagrees with the 

idea.
69

 She argues that interpreters are always visible with all their characteristics. Further, she 

argues that interpreters together with other participants reconstruct the meaning of words.
70
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Angermeyer supports her assertion by maintaining that interpreters usually act as mediators.
71

 

Angelelli and Angermeyer illustrate clearly interpreters‟ visibility in the debate. However, they 

fail to show measures to be put in place to promote accuracy in interpretation. More especially, 

when interpreting for the deaf since there is an important distinction between sign and verbal 

speech. This is another gap the study will fill. 

In his research, Hsieh argues that, when interpreting, the interpreter has to remain neutral.
72

 An 

interpreter facilitates communication between a physician and a patient for instance, to help them 

understand each other.
73

 The interpreter helps them to overcome their differences to achieve a 

common goal. Hsieh's clarification is intended for interpreters in a medical context. Interpreters 

are important to all facets of life. This study acknowledges the crucial role played by an 

interpreter during the RSD process. It will, therefore, investigate and outline the specific aspects 

that constitute interpreter‟s legal duty to ensure that the RSD process is effective. 

In addition, Greenhaig believes that an interpreter should serve as a counselor and supporter of 

the patient‟s wellbeing.
74

 This neutrality is also reflected in the courtroom setting.
75

As in the 

hospital, the court interpreter should avoid interfering with the roles of other participants. 

Misinterpretation in the hospital context can lead to serious consequences like loss of lives.
76

 

Misinterpretation in RSD can lead to injustice.
77

 Greenhaig just looks at the neutrality aspect of 

interpretation. She contends that interpreters have certain standards that they need to comply 

with in their work. This study will examine these standards in detail. It will also propose a 

framework for effective interpretation. 
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According to Lipkin‟s research, courtroom interpreters in Yehuda perform many tasks like, those 

in Kenya.
78

 They maintain order, and other administrative duties.
79

 In her observations, 

interpreters prefer other roles to interpretation. While reviewing courts in Venezuela, Vilela 

states that there are no training programs and regulatory structures in that country. Vilela agrees 

with Lipkin that interpreters have the dual function of court interpretation and administration 

tasks.
80

 Kenya, like Venezuela and Yehuda, Court interpreters carry out other duties. The authors 

show how interpreters perform many tasks in the courtroom.
81

 However, they do not provide any 

strategy on how the performance of an interpreter can be reviewed and improved upon. This 

study will explore and recommend ways in which the performance of interpreters can be 

evaluated. Further, this study argues that the code of conduct, good practice and mentorship of 

interpreters is vital. 

After reading the Sabbath School Lesson on interpretation of scripture, I noted the crucial 

aspects in relation to interpretation of the Bible.
82

 The Bible talks about redemption. To 

acknowledge our redemption as Christians, the understanding of the Bible is vital. If the Bible is 

wrongly interpreted, false conclusions are made without understanding the truth.
83

 In the same 

way, wrong interpretation during the RSD process will certainly lead to wrong decisions. This 

research will find out consequences of such misinterpretation. 

In her research, White points out that preconceived ideas distorts the understanding of a 

message.
84

 She argues that interpreters should avoid preconceived views and ideas. She further 

says it is a struggle to find the truth as people read the Bible to affirm their own views.
85

 The 

word in the Holy Book is to be read with a mind free from bias. White points out that if personal 
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views do not align with the word of God, the reader should not make the word suit those views.
86

 

This study will therefore build on the discussions made by the author to establish the impact of 

misinterpretation on the administration of justice.  

The UNHCR Handbook also acknowledges that occasionally, asylum-seekers falter, fail to 

express themselves clearly, or offer testimonies which are inconsistent.
87

 Asylum officers have 

the duty to find out those who create their stories or who withhold information on instruction by 

friends or family.
88

 RSD officers have a complex duty to differentiate true stories from fabricated 

ones. On the other hand, Anker contends that more focus should be on the vulnerable position in 

which most asylum applicants find themselves when being interviewed by asylum officers.
89

 

However, neither UNHCR nor Anker gives a way forward on how asylum interviews can be 

conducted in a profound and objective manner. This study will explore various mechanisms with 

the aim of helping interpreters carry out their duties effectively. 

Venuti suggests that the more the interference of the communication goes unnoticed by the user, 

the more the interpreter is invisible.
90

 As suggested by Valero and Gauthier, the authors agree 

that interpreters‟ presence should be invisible in the communication process.
91

 If possible, the 

communicative event should unfold as though it were a non-mediated communication. They 

affirm that, interpreters should modify the meaning of words without other participants realizing 

it.
92

 The authors do not explain further how such modifications can be done without biasing the 

process. This study will discuss ways through which an interpreter can remain impartial and 

accurate in RSD. 

A number of scholars claim that that the presence of interpreters should be visible. According to 

Lang, the official role of interpreters was that of a neutral conduit.
93

 Community interpreters 
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usually play an active role.
94

 As a result, they do not conceal their effect on the communication. 

Instead, they ensure that the parties recognize that interpreting means a certain reformulation of 

the message. Therefore, a mediated message will never be the same as a non-mediated one. 

Martin and Phelan claim that active role enhances the position of the interpreter as a cultural 

mediator.
95

 The interpreter is able to detect cultural barriers and provide the necessary 

interpretation to reinforce understanding of the message among participants.
96

 Obviously, when 

the interpreter gets more involved in the process, he or she takes on other roles in the course of 

giving clarification. However, the authors do not suggest ways on how to strike a balance in such 

a situation. The dilemma lies in having interpreters acting as mediators as well conduits while 

retaining their neutral position. To fill the gap, this study argues that there is need to adopt 

formal guidelines to guide interpretation process.  

While analyzing categories of interpreters, Abuya came up with three groups.
97

 He calls the first 

category 'Omniscient' interpreters. These are interpreters who greatly filter what the claimants 

say. He argues that determination officers admitted that, at times, interpreters use many words in 

transmitting the words of the asylum seeker.
98

 This is contrary to the fundamental idea that 

interpreters must be neutral. This research will examine how this type of interpreters can be 

replaced and what particular situations need to be addressed. The study will also seek to find 

ways through which the duty of interpreters can be modified to suit the Kenyan circumstances 

and identify key suitable measures for the RSD process. 

The author refers to the second category as the „distortional‟ interpreters. He states that, this 

category of interpreters misinterpret the statements made by the applicants.
99

 UNHCR, 

Eligibility Interview Form allows the determination officer to ask the applicant about the 

language they prefer for interview.
100

 Further, the asylum officers need to find out whether there 
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is need for an interpreter.
101

 In addition, the interpreter should be competent in the language of 

the applicant.
102

 This study will discuss the qualities of an interpreter in detail. 

The last group refers to a situation where interpreters are unable to execute their duties. Abuya 

refers to this category as the `„nought‟ interpreters.
103

 He points out that there are times when 

interpreters have been brought in only to find that they are not in a position to speak the same 

language with the applicant. Worse still, they may be unable to understand each other with the 

applicant.
104

 He goes on to share his experience with one of the respondent in an interview. He 

narrates Mekele‟s experience. The interpreter in that case was unable to express the views of the 

asylum seeker. Abuya concludes that in such cases, interpreters should admit that they are unable 

to interpret a given language.
105

 This study argues that, prior to the hearing, the determination 

officer is to avail a competent interpreter and ensure that the applicant is confident that the 

interpreter will understand him or her well. 

A vital characteristic of an interpreter is the ability to exhibit highly ethical behavior. Interpreters 

are put in various positions in which they are told confidential information regarding a client.  

They not only have to keep this information confidential but they have to remain unbiased and 

impartial. More so, they are to refrain from inserting even a fraction of their personal opinions on 

matters being discussed.
106

 This study opines that adequate enforcement of the law will promote 

adherence to the duties of interpreters. The study will further discuss ways through which 

interpretation process can be improved upon for an effective asylum determination process. 

More details and clarity on the importance, responsibility and requirements for effective 

interpretation will be discussed in Chapter two of this research. 
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1.6.3 Requirements for Effective Interpretation 

With regard to interpretation in the asylum process, Stanners confirms that it has been noted 

internationally that there are many concerns about interpretation.
107

 He argues that the absence of 

education plan for interpreters could lead to their incompetence and possible irregularities.
108

 

Sometimes interpreters use their role to influence both the claimant and the determination 

officers.
109

 However, Stanners does not explain the rationale of such education plans. This study 

will particularly seek to find out reasons why interpreters should have excellent knowledge on 

matters related to the field of interpretation in Kenya.  

In his research Ndongo-Keller posits that United Nations International Criminal Tribunal for 

Rwanda usually identifies potential interpreters.
110

 Later, they are recruited and trained in 

translation and interpreting skills.
111

 These include visual translation, successive interpretation 

and simultaneous interpretation.
112

 After which they are tested. Those who pass the interpretation 

test undergo further training, which then enables them to work as court interpreters.
113

 The gap 

identified by this study is that, whereas the Tribunal recruited and trained interpreters, such 

interpreters were meant for courtroom interpretation and not RSD. This is a gap that this study 

seeks to fill.  

Martin and Valero-Garcés claim that, it is difficult to interpret details that you are not technically 

familiar with.
114

 In response, Gile comments that interpreters and translators must have sufficient 

knowledge on the language or speeches they deal with.
115

 The authors specifically accept that 

migration problems require relevant knowledge, including cultural values. An interpreter should 

be familiar with the relevant skills in order to interpret faithfully. Whereas Martin, Valero-
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Garcés and Gile agree that interpreters should have general information about the applicant‟s 

background, this study argues further that training such interpreters is important. The study will 

further look into the possibility of having relevant training institutions in place. This will 

promote effective communication. 

Throughout their study Matu, Odhiambo, Adams and Ongarora concluded that interpreters are 

careful. Further, they pay attention on how applicants view their role in terms of precision, 

omission and impartiality. Their study focused on Dholuo-English court interpreters in 

Nyanza.
116

 They concluded that the interpreters they interviewed understood their position as 

knowledge sources. Therefore, they were careful to avoid any inaccuracies, omissions and 

prejudice when interpreting.
117

 The research which was carried out in Nyanza provides useful 

insight and platform for studying interpretation in RSD context. However, the author‟s approach 

is narrowed to the role of interpreters in court interpretation. This creates a gap in terms of 

interpretation in RSD. Further, it results into an imbalance between safeguarding the rights of 

accused people in court and the need to protect asylum seeker in RSD. Therefore, there is need to 

conduct a study on how interpreters can carry out their duties effectively in RSD.  

Court interpreters in Kenya are often untrained court clerks. Matu et al contends that interpreters 

are critical in ensuring clear communication.
118

 However, they can easily jeopardize the delivery 

of justice due to the errors they make.
119

 This is because they are the ones who understand the 

language of the claimant. Interpreters may be aware of what is required of them, but in the 

absence of training, their interpretation adversely affects the judgment of the court.
120

 While 

Matu's work focuses on court interpreters, the goal of this research is to find out whether 

mentorship, internships, experience or training would eliminate unprofessional and inaccurate 

interpretation. 
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In his research Tennent asserts that training of interpreters and translators is useful.
121

 Skills 

acquired help anyone who wishes to be a professional interpreter. Such skills advance their 

ability to reach their full potential.
122

 He believes that preparation helps interpreters improve 

their abilities more quickly than by field experience and self-instruction, which requires a lot of 

trial-and-error.
123

 This study agrees with the author that acquired skills improve interpretation. In 

addition, this study argues that frequent practice of interpreting leads to acquisition of expertise 

which improves interpretation.   

In his article Moeketsi acknowledges that South Africa is a multicultural nation with a number of 

official languages.
124

 The Ministry of Justice of South Africa initiated a programme of training 

interpreters with the aim of improving the services they render.
125

 It included the training of 

interpreters who were already employed. They also set educational requirements for those who 

would undertake the profession. In addition, this study seeks to understand whether higher 

learning institutions can develop relevant courses on interpretation ranging from certificate to 

degree in interpretation.  

Metzger argues that the judicial systems in the USA and South Africa have two characteristics in 

common that ensure quality interpretation.
126

 Both South Africa and the U. S have explicitly laid 

down criteria and minimum requirements. The requirements must be taken into account for one 

to qualify. For the USA passing the certification exam is a pre-requisite.
127

 To qualify in South 

Africa one must go through court interpretation training. Metzger‟s focus is on U.S and South 

Africa. However, no such minimum requirements exist in RSD. This is a gap that this study 

seeks to fill.   
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The University of Nairobi launched its program for Master‟s Degree in conference interpretation 

in June 2010.
128

 The main objective was to train interpreters to work with various 

organizations.
129

 The course included UN languages, plus Kiswahili.
130

 The graduates 

emphasized the lack of job for the Kiswahili and English combination. The significance of 

Kiswahili in Kenya in terms of interpretation was little.
131

 The scholars were more interested in 

conference interpreting. RSD is a form of community interpreting, hence the course and 

language combination offered at UoN are not relevant for the Kenyan context. This study will 

seal this gap by recommending that such training should involve RSD, court and community 

interpreters. Further, the study argues that such strategy will advance the reliability and 

importance of training interpreters in Kenya. 

Kenyatta University and the University of Geneva together began a certificate program in 

community interpretation in 2014–2015.
132

 The training targeted students residing in the three 

refugee centers of Kakuma, Dadaab and Nairobi.
133

 The aim of the course was basically to train 

community interpreters for organizations working in refugee areas. The language combination 

for the training was narrowed to Somali and English. Somali is the common and important 

language amongst refugees in Dadaab refugee camp.
134

 None of the trainers at the Kenyatta 

University and the University of Geneva spoke Somali. A Somali speaker resident in Europe was 

frequently consulted to assess students.
135

 The training launched at Kenyatta University targeted 

the community. However, asylum seekers in Kenya speak various languages. The English and 

Somali combination was inadequate to meet asylum seekers needs.  This is the gap that this 

study will fill. In addition, this study argues that there is need to recruit professional interpreters 

as trainers. Further, it is vital to have pedagogical framework in place to guide trainers. 
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The strategies discussed above shows the effort made thus far, to train interpreters in Kenya. 

These strategies show stakeholders‟ ability to make improvement in the interpretation career. 

The two courses tried to adopt measures of training interpreters basing on languages spoken in 

Kenya.
136

 In spite of an urgent need for interpreters in Kenya, none of the training course was 

relevant to the situation of Kenya. Further, the training was based on the languages spoken in 

Kenya. Asylum seekers speak diverse language as discussed in the introduction to this literature 

review. The goal of this research is to explore other means of skills acquisition in interpretation 

to compliment training. Furthermore, this study advances the argument that benchmarking from 

the already established countries will be of help to shape the career of interpreting in Kenya. 

In his analysis Benmaman believes that the duty of an interpreter is important.
137

 Therefore, an 

interpreter should be able to understand and control the dialect.
138

 There is need for one to have 

knowledge in the relevant jargon and nuances.
139

 The person interpreting has to understand the 

communication made in court. Benmaman insists that, it is essential for an interpreter to consider 

aspects like context of the language and institutional cultures for effective communication.
140

 A 

sequential method of interpretation is used in the courtroom when evidence is presented. As a 

result, an interpreter is required to transmit short segments. This study argues that training and 

apprenticeship of interpreters will enable them to understand the interpretation requirements 

advanced by Benmaman.  

According to Newbigging and Thomas, often interpreters are recruited from different service 

providers in the community.
141

 This means, they are involved in maintaining and establishing 

working relationships with local interpreting agencies. This helps them to obtain better 

experience and expertise.
142

 However, the service providers do not know that incompetent 

interpreters are likely to prejudice the cases of asylum seekers. Whereas Newbigging and 

Thomas focus on the impact of interpretation, this study aims at identifying potential alternatives 
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to reinforce the legal duty of an interpreter. The aim is to ensure that the testimony made by the 

asylum seeker is correct. Further, that all participants in the asylum hearing are at the same level 

of understanding. 

According to Berk-Seligson, interpreters usually do their best.
143

 They are honest in their work, 

and faithful to the testimony of foreign languages.
144

 However, interpreters are likely to make 

mistakes in the course of their work, if they do not have the necessary skills. That is why this 

research argues that acquiring skills through training is one of the requirements for effective 

interpretation in RSD.    

There is no doubt that those who have worked longer as interpreters have acquired some of the 

skills that allow them to do their job better. But the need for professional training cannot be 

ignored.
145

 As it has been observed in South Africa and the USA all interpreters, including those 

that are already in service, are trained. While drawing lessons from the two countries, this study 

argues for better interpretation services in the RSD process. This can be achieved through 

interpreter training, apprenticeship, mentorship, self-instruction, workshops, seminars and 

experience. 

1.6.4 Enforcement of Interpreters’ Legal Duty 

According to Black‟s Law Dictionary, enforcement is defined a means of enhancing adherence 

to laws, instructions, directives, standards, guidelines, and  norms.
146

 It involves putting in place 

strategies and measures to ensure compliance with regulations.
147

 

Throughout his research, Berk-Seligson argues that constitutional guarantee to a court interpreter 

is the best obligation that the state can make in this regard.
148

 In the absence of a constitutional 

provision for interpretation, legal provisions are made in different states in the USA.
149

 The 

Director of the Administrative Office is required to certify qualifications of certified interpreters. 
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Consequently, Examination program was put in place.
150

 Whereas Berk-Seligson gives details of 

the training system of interpreters in USA, Kenya does not have such policies. The lack of such 

policies and inadequate enforcement of legislation in this area is the gap this study will fill. The 

information and data which will be generated will help fill the gap. 

In addition, Berk-Seligson says that the State of California goes beyond creating laws and 

regulations.
151

 It further came up with a program for training and examining those who wish to 

become interpreters.
152

 All interpreters have programs for annual renewals, continuing education 

and professional assignment standards defined by the California Judicial Council.
153

 Whereas 

Berk-Seligson made his study in California, this study will be conducted in Kenya with special 

focus on interpreters‟ duty during the status determination. The study will further analyze the 

legislation provision in Kenya, with a particular focus on the Refugee Act. 

According to an article written by Ilse de Lange, Court interpretation was in the spotlight in 

South Africa during the famous trial of Oscar Pistorius.
154

 The claim was that interpreters 

made errors while interpreting from the local language to English. The Department of 

Justice reported, however, that it was satisfied with the work of the interpreters. On the other 

hand, the public expressed dissatisfaction with the level of interpretation.
155

 Identifying the role 

of interpreters is the main or major trend of current research studies.
156

 As Roy asserts 

interpreters‟ challenge is mainly identifying the exact role to play.
157

 None of the authors 

explains the consequences and nature of errors made by interpreters. Nevertheless, this study will 

make its contribution by discussing the nature of errors and mistakes made by interpreters and 

their consequences. Further measures for adequate enforcement of law will be discussed in 

chapter three of this study. 
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Mikkelson affirms that interpretation is regulated alongside with moral principles that 

interpreters have to abide with.
158

  Moral or ethical principles help them to effectively carry out 

their duties.
159

 These include: loyalty, commitment, secrecy, neutrality and honesty.
160

 She states 

that adherence to such ethical standards by interpreters contributes to a fair process. She 

discusses the principles vaguely without shedding much light on how interpreters can attain 

them. It is critical that these elements are extensively discussed. This clarity is important in 

enforcing interpreters‟ duty. This study will discuss the elements of enforcement in chapter three 

giving the much-needed clarity on the importance enforcement. 

According to González, Vásquez, and Mikkelson, they all agree that even in absence of 

legislation to regulate interpreters, training and certification for all court interpreters will 

definitely improve their services.
161

 When organizational expectations of interpreters are defined, 

any deviation from the set organizational behavior will lead to corrective measures being 

taken.
162

 Whereas González, Vásquez, and Mikkelson are concerned, in particular, with the 

training of court interpreters, this study will further examine the importance of having adequate 

enforcement of regulations with regard to interpreters. Further, the study will examine alternative 

enforcement mechanisms. 

Nida and Taber identified three stages of interpretation.
163

 The first is the analysis of the surface 

structure which involves the relationship of words and their meaning. This is followed by 

interpretation of the analyzed words from one language to another. The analyzed statement is 

then reorganized to give a meaningful message.
164

 However, the interpreter in a live situation is 

often burdened by time constraints. Since interpretation takes place there and then, it is not easy 

for an interpreter to follow the process suggested by Nida and Taber. This may contribute to the 

need for adequate enforcement of laws in relation to interpreter‟s legal duty which is the focus of 

this study. 
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Watermeyer points out that those who interpret need to consider a number of factors for 

communication to be effective.
165

 They need to consider the body language and demeanor, in 

addition to the spoken words of the claimant.
166

 Failure to recognize these factors during the 

interpretation process may be detrimental to a claimant‟s case. As a consequence, an asylum 

seekers failure to testify may come about because of ignoring the aspects mentioned above and 

not lack of evidence. However, the author does not delve into explaining the types of non-verbal 

communication and how they impact on the interpreter‟s task. This study will therefore seek to 

establish the connection between interpreter‟s duty and the need to pay attention to how people 

use non-verbal language to express their opinion. Hence, it is critical for this study to discuss the 

duty of interpreters for effective RSD. 

Furthermore, Gonzalez et al maintain that the interpretation of the Courtroom is similar to 

interpretation in any other context.
167

 This can be interpretation at border point, police cells, 

migration departments, and RSD, among others.
168

 The aim is to enable persons who speak 

different languages communicate effectively.
169

 In addition, Gonzalez states that an interpreter 

has to provide similar message for legal terminologies.
170

 The similarity in the context of the 

message has to align with the language rules of the applicant and the target language. In their 

conclusion, they mention that interpreters have many obligations to fulfill.
171

 Whereas the 

authors emphasize on the necessity of interpreters, this study will seek to advance for adequate 

enforcement of the law relating to the interpreters‟ legal duty in RSD for a fair process. 

In his study, Mikkelson emphasizes that the interpretation process has to be clear and simple to 

ensure that participants understand each other.
172

 He goes on to say that interpreters have a 

number of roles to play. They have to struggle to ensure that the message interpreted carries 
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similar meaning.
173

 Mikkelson unlike Gonzalez, specifically points out the difficulty of 

equivalent interpretation and the immense responsibility facing the interpreter. However, he does 

not propose any way forward. This study argues that there is need for enforcement of legislation 

to direct the career of interpretation. 

Morris critically notes that the process of interpretation in Court is influenced by many external 

factors.
174

 The interpreter is assessed by those who speak the languages being interpreted. 

Particularly, they assess the language of the asylum seeker and the language used in RSD to 

evaluate their accuracy.
175

 Whereas Morris talks about the courtroom, this research will focus on 

RSD process and the duty an interpreter carries out. This study further argues that the code of 

conduct is helpful for interpreters to carry out their duty accurately. 

According to Hale, like Morris, confirms that interpretation process is influenced by many 

factors.
176

 Interpreters have to prove that their interpretation is genuine, and made in good faith. 

However, some challenges are encountered like the complexity in interpretation process. They 

include: inadequate institutional and legal frameworks, and misunderstanding of interpreter‟s 

position by lawyers and other participants.
177

 Hale does not give any suggestion on how the legal 

and institutional framework should be improved to enforce interpreters‟ duty. This study will 

recommend appropriate measures to ensure that interpreters carry out their duties effectively. 

This can be achieved by putting in place interpretation policies, manuals and certification 

procedures. 

Many scholars agree that the duty of interpretation involves tasks such as mediation, facilitation 

and advocacy.
178

 The assertion is echoed by Steytler who is convinced that their duty includes 

facilitating interaction among individuals.
179

 Particularly, between individuals who are unable to 

understand the language being used.
180

 Lebese agrees with the views of Steytler that the major 
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responsibility of an interpreter is to transmit the message from the source language to the target 

language.
181

 However the authors fail to give guidelines to help interpreters fulfill their duty. To 

fill this gap, some guidelines during interpretation will be suggested by this study. 

Research conducted by Matu reveals that, an interpreter is supposed to comply with some code 

of conduct.
182

 Sometimes, there are situations that make an interpreter fail to comply with such 

code of conduct.
183

 Improper interpretation process affects the decisions arrived at by 

adjudicators.
184

 In Kenya, the official language of the court is English. Therefore, all documents 

are kept in English. The Judicial officers rely so much on efficient interpretation to ensure that 

their records are accurate. It is therefore important to carry out a study, on how interpreters can 

maintain their position of accurate interpretation, while at the same time protecting the asylum 

seekers‟ rights. 

While reviewing interpreters‟ role, Benmaman contends that, they should ensure that, the 

interpreted version is correct, true and fair with correct meaning.
185

 This is the focus of my 

research. As the need for interpreters services increase, so too has the realization that people 

dedicated to this career have to be knowledgeable apart from just speaking two languages.
186

 

Specifically, this study agrees with the author that maintaining the message of the speaker is vital 

for effective communication. While Benmaman raises crucial aspects of interpretation, he does 

not explain how interpreters should enhance their duty as conduits. This is another gap which 

this study seeks to fill.   

De Jongh's research indicates that for effective communication, an interpreter should have 

relevant knowledge, good mastery of vocabulary and phrases.
187

 This includes words with no 

equivalence in the target language.
188

 He further states that, it is important for the one 
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interpreting to be well acquainted with the language and vocabulary used in judicial process.
189

 

While acknowledging the various duties of an interpreter, the author notes that, there is need for 

an interpreter to know more than one language. Further, the person needs to be well versed with 

the applicant‟s culture.
190

 However, no research has been conducted in Kenya to produce 

information that can help establish frameworks for bicultural and bilingual interpreters in RSD. 

The results of this research will help to establish the importance of cultural competency and 

language proficiency in interpretation. 

According to Ibrahim and Bell, the mode of interpretation in Kenya is different from that of the 

United Kingdom.
191

 In UK, interpreters employed by the government and those in private sector 

are registered on the roll of interpreters.
192

 Hence, they are hired whenever their services are 

required. Whereas Ibrahim et al, emphasize the presence of a roll of interpreters in UK, 

interpretation in Kenya is not formalized. This study seeks to provide information on the need for 

enforcement of the laws regarding the duty of interpreters. The study will facilitate the growth of 

intervention strategies for the reform of interpretation in RSD. 

Throughout his research, Angermeyer argues that some interpreters assume that the persons they 

interpret for are incompetent.
193

 Hence, they are unable to follow the court procedure. This bias 

affects their performance.
194

 Angermeyer further argues that, interpreters are careful when 

interpreting the message from a dominant language to a less dominant one.
195

 This is because 

they know that many people understand and are able to critique their performance.
196

 

Angermeyer mentions one of the major limitation which affects interpreter‟s duty. However, he 

does not recommend any measures or strategies to improve on the performance the interpreters. 

To fill this gap, there is need to put in place measures, policies and strategies to evaluate 

interpreters‟ work.  
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According to Wadensjö‟s opinion, interpreters cannot avoid being both interpreters as well as 

mediators.
197

 Authors like Nakane suggest that the notion of an interpreter functioning simply as 

an invisible mediator is a myth.
198

 Pöchhacker recognizes that mediation is a critical part when 

addressing the problems surrounding the idea of community interpretation.
199

 Wadensjö, Nakane 

and Pöchhacker further agree that mediation is one aspect that brings controversies in 

interpretation. However, they do not give any suggestions on how the legal framework can help 

to enforce interpreters‟ duty. This study looks into the attempts made so far in the legal 

framework in Kenya and the improvements required.  

With regard to types of interpretation, Linnell identifies two ways of interpreting.
200

 The first one 

is the monologic model of transmission. The second is the dialogic model of social interaction. 

Some interpreters see communication as monological. The focus here is solely on the sender. 

The message produced is not affected by the interpretation of the recipient, because his or her 

position is merely passive.
201

 Therefore, interpreters can give the exact message without 

changing it. Interaction, coordination and mediation used in dialogic model are understood as 

excessive and beyond the scope of the interpreters‟ obligation.
202

 Berk-Seligson maintains that 

both the sender and receiver are involved in the negotiation of meaning.
203

 Linnell and Berk-

Seligson clearly discuss the communication process, which involves monologic and dialogic 

respectively. It is clear that interpreters carry out many responsibilities. Further, they do so 

concurrently.  However, Linnell and Berk-Seligson fail to mention other hurdles that most 

interpreters are faced with that this study will examine. 
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Gercek states explicitly that the rule means that the practice of the society, the manner in which 

the law is generally enforced, clarifies and reinforces the meaning of the law.
204

 Where there is 

ambiguity or disagreement about the interpretation or implementation of the law, the manner in 

which it is actually practiced by the people is the best test of the law. Whereas several researches 

have been conducted to show the need for considering customs of community interpretation in 

other countries, more of such studies need to be carried out in Kenya. 

According to Vilela, the interpreter‟s presence cannot be invisible, since the interpreter greatly 

affects the way the participants communicate.
205

 Participants in RSD include the applicant, the 

witness, and determination officers. There appears to be a universal agreement about the truth 

that the interpreter‟s duty is more than being a conduit.
206

 Similarly, that the long-established 

conduit form seems to be insufficient since it ignores too many elements included in the course 

of Communication.
207

 The authors simply focus on the mode of interpretation. They do not look 

at the aspect of enforcement and standards of practice. This study will assess the legal duty of 

interpreters in the decision making. This research will borrow from the above model in 

encouraging Kenya to adopt legislative and policy measures and adequately enforce them for the 

effective RSD process. 

While commenting on refugee status, Abuya acknowledges that the use of refugees as 

interpreters is beneficial on two grounds. In the first place, they get job opportunities which help 

them to be self-reliant. Secondly, a third party is added to the general status system that can 

interact with the truth of the claim.
208

 He goes on to state that one big issue is that determination 

officers do not have the experience of fleeing from one country to another to seek asylum. 

Working with refugees in RSD is vital as refugees have experience in relation to forced 

                                                           
204

 Eraslan G, „Cultural Mediators or Scrupulous Translators:  Revisiting the Roles, Context and Culture in 

Consecutive Conference Interpreting,‟ (2008) <http://www.arts.kuleuven.be/cetra/papers/files/eraslan-gercek.pdf> 

accessed 4 June, 2020. 
205

 Vilela (n80) 239-245.   
206

 Niska, Helge, „Community Interpreters Training: Past, Present, Future,‟ (2002) in Garzone and Viezzi (eds) 

Interpreting in the 21st Century: Challenges and Opportunities, Selected papers from the 1st Forli Conference on 

Interpreting Studies, 9-11 November (Philadelphia, John Benjamins, 2000) 133-144. 
207

 Ibid. 
208

 Abuya, „Parlez-vous l‟anglais ou le Swahili?‟ The role of Interpreters in Refugee Status Determination interviews 

in Kenya, (2004) 19 FMR 48-50. 

http://www.arts.kuleuven.be/cetra/papers/files/eraslan-gercek.pdf


30 

 

migration. While the author recognizes the benefits of using refugees as interpreters, this study 

will weigh up the fairness of such a plan.  

According to the argument in the handbook for interpreters, the guide book stipulates the 

procedure to be followed before the interview.
209

 This procedure is to enable the applicant be at 

ease and get acquainted with the RSD process. For example, the determination officers have a 

duty to help the applicant by reviewing registration details.
210

 Whereas UNHCR provides clear 

guidelines on status claims, this study seeks to find out whether the RSD process in Kenya 

conforms to UNHCR standards. 

This study will therefore look into causes of misinterpretation in RSD. It will determine whether 

inadequate enforcement of the law is one of them. Hence, there is need for further research to 

help interpreters understand their legal duty.  

1.7 Hypotheses 

The first hypothesis of this research is that when interpreters perform their legal duty of bridging 

the communication gap well, the process of refugee status determination becomes effective. The 

second hypothesis is that effective interpretation depends on the ability of an interpreter to 

transmit the exact message from the asylum seeker to the refugee status determination officer. 

The third hypothesis is that poor interpretation is caused by inadequate enforcement mechanisms 

of interpreters‟ legal duty of accurate interpretation of asylum seekers‟ words. The last 

hypothesis is that for Kenya to improve on the process of refugee status determination there is 

need to adopt some proposals and best practices from other countries.   

1.8 Theoretical Framework 

1.8.1 Introduction 

Any research study is guided by some key assumptions that gravitate towards a theory or a group 

of theories. Theoretical framework provides tools for data collection, processing, analysis and 
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interpretation.
211

 The study will employ the Natural Law Theory, Language Expectancy Theory 

and the African Theory on the Culture of Community. 

1.8.2 Natural law Theory  

The study will rely on natural law theory to advance effective interpretation in Refugee Status 

Determination. The theory is associated with philosophers such as Saint Thomas Aquinas, 

Mesembe Ita Edet, Mbiti, J S Omoregbe and Maurice Makumba. The proponents of Natural law 

affirm that there is a higher supreme order that ought to regulate human behavior. The theory 

asserts that a true law is in conformity with nature, prohibits wrong doing and applies 

universally.
212

 Natural Law ideas have not only influenced positive law, but have come to form 

part of it.
213

 The law was either ordained or handed down by the Supreme Being and can be 

discernible by human reason. Scholars like Omoregbe, contend that good positive laws are 

obtained from natural law.
214

 Further, Aquinas asserts that human beings are rational beings and, 

therefore, they are called upon to be virtuous. The theory has attracted a number of criticisms 

from positivists for its assertion on morality of law. Positivists like Kelsen posit that law and 

morality should be separate.
215

 In his pure theory of law, Kelsen argues that laws are to be free 

from any impurities such as morality.
216

 

The Refugee Act, as read with Refugee Regulations, provides for the right to interpreters. The 

aim is to enable asylum seekers express themselves clearly where they do not understand the 

language of the determination officer.
217

 Through interpreters, asylum seekers are able to express 

their claims clearly. Effective interpretation enables the determination officers to make a fair 

decision.
218

 As advanced by Saint Thomas above, positive law is obtained from natural law. 

Therefore it can be asserted that the provision in the Refugee Act,
219

 on rights of asylum seekers 
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aligns with natural law. According to natural law, rights are natural and inherent in a human 

being by the fact that the person exists.
220

 All human beings deserve a just treatment which is a 

universal requirement according to natural law. Therefore, it will not be different in any society 

of the world. The requirement for effective interpretation in asylum hearing in Kenya and the 

entire world will remain unchanged since it is an ethical obligation whose standards can only be 

determined by reason. Hence, it is an undeniable right.
221

 

The universality of natural right for protection of asylum seekers is emphasized in various 

National and International Refugee law instruments.
222

 The natural law, therefore, will 

demonstrate the importance of enforcement of laws for effective interpretation in refugee status 

determination. 

1.8.3 Language Expectancy Theory 

Jones, Gerald Miller and Michael Burgoon are the proponents of this theory.
223

 Language 

expectancy theory suggests that various languages have particular set of rules specifically put in 

place in line with the prevailing circumstances.
224

 The theory states that the preferred 

communication is based on the customs of a given community.
225

 This theory presupposes that 

language is based on a system of rules where suitable norms are developed according to the 

language usage in a given context.
226

 

The theory anticipates departure from the existing language norms, and use of language rules due 

to the needs of society.
227

 Such differences affect how the words are construed and whether or 

not the listeners are convinced by the language. The theory maintains that there are some 

standards of language that have already been laid down in various societies.
228

 The language 
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used in a judicial proceeding is a case in point of the socially expected deviations from standard 

language.
229

 Language is an important tool that guides any judicial hearing.  

The language of the quasi-judicial or judicial context is different from the language used in 

casual dialogue.  For this reason, a judicial officer or a legal representative is expected to use 

formal language. Therefore, an interpreter cannot interpret in such a context without 

understanding the formal language. Some skill is needed to understand the formal language.
230

 

Since the language used in RSD is a divergence from the usual set language, a bilingual 

interpreter will not interpret effectively. There is need for such interpreters to have some 

experience, qualifications and knowledge on legal and refugee terminologies.
231

 On the basis of 

this, this study shows the need for assessing the qualities of interpreters and enforcement of laws 

relating to interpreters‟ duty.   

1.8.4 The African Theory on the Culture of Community 

The study will also rely on the African theory on the culture of Community in attempt to 

safeguard the rights of Asylum seekers in RSD. The proponents of this theory include: John  

Mbiti,
232

 Ifeanyi Menkiti,
233

 William Idowu,
234

 and Daniel Mdombi.
235

 Mdombi asserts that 

Africa is known for its extended families, its cultural coping mechanisms in the face of need, and 

for its hospitality.
236

 He places a great deal of focus on African values.
237

 He argues that such 

principles will make a great contribution by being integrated and widely used in society.
238

 

In support of the African theory of community, Ifeanyi acknowledges that, most Europeans 

define a person with reference to physical characteristics.
239

 To them, it forms a description of an 
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individual.
240

 The African idea of a person disagrees with the notion that an individual can be 

described by analyzing their physical traits. Instead, a person is defined and characterized basing 

on the society where he or she belongs. Mbiti concludes that the African perception of a person 

is simply summarized as: “I am because we are, and since we are, therefore I am.” 
241

 Africans 

value communal life more than individual life.
242

 There is a critical contrast between the 

definition of a person in the African perspective and that of the western perspective. For 

Africans, a person is defined basing on the community, not any other characteristics. 

African communities are believed to practice and share similar characteristics. They practiced 

what had common importance to all the members of the community.
243

 For example, moments of 

sickness, natural disasters, funerals, wars, among others. Community members not only 

sympathized, but also empathized with practical care shown by carrying out significant tasks.
244

 

Clifford supports the idea of African community that, unity is a vital aspect of community.
245

 

The African community was also characterized by restorative justice, which was intended to 

restore the relationship and reconcile the individual with the community.
246

 This was opposed to 

retributive justice, which was intended solely to punish an individual.
247

 While resolving 

conflicts, the accused was given ample opportunity to be heard. Hence, there was an aspect of 

justice and fairness. This is a clear allusion to the fairness an asylum seeker needs in RSD. This 

theory is an important pointer to the aspect of value of humanity, care and concern for people in 

a society. John Mbiti strongly emphasized the importance of unity. The essence was to make 

each individual have a sense of belonging and peaceful co-existence.
248

 

However, scholars like RT Paget have criticized this school of thought.
249

 They contend that 

Africans lacked legal authority.
250

 According to them, African communities were governed by 
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fetish and not logic.
251

 While supporting Paget, Hugh Trevor argues that there was no possible 

development in African society before the coming of Europeans.
252

 Such claims disregard the 

fact that African societies were civilized and had organized Kingdoms, Empires, Chiefdoms and 

communities that thrived before the pre-colonial period. They also had enforcement mechanisms 

for those who violated the rules of the community. On the basis of this theory, this study argues 

for the enforcement of interpreters‟ legal duty. 

1.9 Research Methodology 

In order to investigate the research problem identified, this study embarked on research. 

Therefore, the study carried out desktop and fieldwork research. The first aspect of research 

involved gathering and analyzing information in books, journal articles, reports, statutes and case 

laws. The study reviewed the existing literature in the library of school of law, Parklands. The 

study also made use of online sources to view and download literature. All the literature 

reviewed was obtained through the desktop method of research.
253

 The study reviewed numerous 

relevant sources but not all of them were useful to address this study‟s research problem. The 

study then carefully selected the desktop data to be used for the study, considering the context 

and purpose for which the data was collected. Through this desktop research, the researcher was 

able to identify some gaps, which formed the basis of the fieldwork.
254

 

The second aspect of the study involved fieldwork. The fieldwork was intended to address 

various aspects of the study that the desktop research did not address. The researcher identified a 

group of respondents from which a sample was selected for gathering of the primary data. The 

researcher conducted fieldwork research personally, by way of interviews, observation and 

questionnaire. These methods were suitable because they enabled the researcher to get first-hand 

information that was relevant to the study.
255

 To arrive at a conclusion, the respondents were 

interviewed to determine whether interpreters‟ duty is being adequately enforced as stipulated in 
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the law. The questionnaire contained questions that covered various issues that this study seek to 

investigate.
256

 The researcher tested the questionnaire through a mock interview and amended to 

ensure that the questions were clear enough to obtain the information required to cover all the 

parameters to be tested.
257

 

The research targeted a sample size of seventy respondents through a stratified sampling 

method.
258

 The population was divided into distinct groups from which various participants were 

selected.
259

 The individuals in the sample included officers working with Refugee Affairs 

Secretariat, UNHCR, the judiciary, refugees, police, interpreters, Pastors, members of various 

organization working with refugees, scholars of refugee law and RSD officials. The reason for 

this approach was to ensure that the research captures a wide spectrum of respondents from all 

the key areas of the study. The people interviewed were both male and female, drawn from 

various parts of Kenya. Some respondents were interviewed from outside the country. The fact 

that the respondents were from Kenya and others outside Kenya did not prejudice the research in 

any way because the information sought does not impact on geographical importance.   

Appointments for the interviews were made through phone calls and emails.
260

 The 

questionnaires were sent to the respondents in advance via email. This was to gives them 

sufficient time to interrogate the issues raised and give quality responses. The interviews were 

voluntary and the study assured the respondents of anonymity and confidentiality. Pseudonyms 

were used instead of actual names in the presentation and analysis of the data. However, some 

respondents did not give their feedback. To overcome this challenge, the supervisor of this study 

advised me to send more questionnaires to more respondents and follow up with reminders. The 

strategy worked and I was able to receive feedback from 46 interviewees.  Furthermore, I carried 

out most of the interviews online because of the Covid-19 Pandemic. The time estimated for 
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each interview was forty minutes. Before conducting interviews, the researcher assured 

respondents that the research was for academic purposes.  The questionnaire had a number of 

open-ended questions that required the respondent to explain further by giving their opinions on 

the study.
261

 

The total numbers of individuals actually interviewed were 46 out of the 70 initially intended to 

be interviewed. This was 65.7% of the intended sample. Some of the people who were contacted 

for the interview by email did not respond. Some few who were contacted via telephone 

promised to call back but did not. In addition, some of the responses were shallow in terms of 

content. The interviews were conducted during the period of October 2020 to March 2021.The 

researcher applied to the National Commission for Science, Technology and Innovation for a 

research permit. The application was done online through the NACOSTI website. The researcher 

attached a copy of the study proposal for NACOSTI to determine the nature of approval to be 

granted. The application was granted and the license issued.
262

 

Finally, the study acknowledged all the sources of information used.    

1.10 Limitation of the Study 

Most respondents had busy schedules. Interviewing them was a challenge due to time 

constraints. Further, some respondents received emails but did not respond. Hence, not all the 

respondents in the sample participated. Also, some responses were shallow in terms of content. 

Nevertheless, the interviews with those who responded were very resourceful to this research.  

1.11 Chapter Breakdown 

1.11.1 Chapter One - Introduction: A General Overview and Outline 

This chapter introduces the topic of research and states the problem. It justifies the study and 

provides a theoretical framework. This chapter evaluates the existing literature on the topic, 

states the research objectives and formulates research questions and hypotheses. The chapter 

identifies the methodology to be used in the research and gives the limitations to the study. 
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1.11.2 Chapter Two-Requirements for Interpreters to fulfill the Legal Duty of effective 

Interpretation    

This chapter explains the qualities of an interpreter for effective RSD process in Kenya. The 

chapter investigates how other jurisdictions have been able to do well. It also looks at the 

instances where interpreters who lack qualification and relevant qualities have failed in their 

duties. This chapter reports the results of the fieldwork. 

1.11.3 Chapter Three - Mechanisms for Enforcement of Interpreters Legal Duty in Refugee 

Status Determination 

This chapter analyses the enforcement of the law relating to interpreters. The chapter identifies 

loopholes for ineffective interpretation in RSD. It goes ahead to examine other available 

enforcement mechanisms besides the law. This chapter continues to report the results of the 

fieldwork. 

1.11.4 Chapter Four - Summary of Findings, Conclusion and Recommendations 

Chapter four presents a summary of the findings on the enforcement of interpreters‟ legal duty. It 

also gives recommendations on the way forward.  

1.11.5 The process of Effective Communication can be summarized as follows: 

 

Source:www.mindtools.com/CommSkll/CommunicationIntro.htm
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                                  „Where there is a will there is away.‟
1
 

                                                    CHAPTER TWO 

REQUIREMENTS FOR INTERPRETERS TO FULFIL THE LEGAL DUTY OF 

EFFECTIVE INTERPRETATION 

2.1 Introduction 

Chapter one introduced the study. It gave the background to the study, its objectives and the 

existing literature upon which this study was built.
2
 An interpreter carries out a neutral role of 

simply transmitting the message as a conduit.
3
 An interpreter‟s duty is to provide efficient 

communication so that all participants in the asylum procedure are able to communicate 

adequately.
4
 It is important for the court to receive all the details necessary to achieve its aim.

5
 

Further, the applicant having a communication barrier should be provided with an interpreter to 

be able to take part fully in the asylum interview and express his or her claim with ease.
6
 

Interpreters fulfill a critical duty of mediators to facilitate interaction between people who speak 

diverse languages.
7
 Literature review shows a general opinion that the interpreter‟s function is to 

eliminate language barriers among parties in asylum hearing.
8
 This chapter seeks to find out the 

attributes an interpreter should have, in order to fulfill the effective duty of interpretation. 

Interpreting is the act of promoting communication from one language to.
9
 The important 

element is to preserve the meaning of the source language content.
10

 An interpreter must not 

only quickly and carefully interpret meaning, but should consider other aspects of intonation 
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and aim of the original message.
11

 RSD requires a person who is capable of translating in 

simple words without missing the meaning of the applicant's original intention;
12

 he or she 

should be well informed.
13

 Interpreters should be aware of the historical and current events of the 

applicant's home country. They should also be fluent in the language of the applicant.
14

 They are 

expected to maintain confidentiality in relation to all information shared by a claimant.
15

 Finally 

an interpreter should maintain the impartial role throughout the process.
16

 

Many people do not know the difference between translation and interpretation.
17

 Whereas 

translation is written, interpretation is verbal.
18

 For effective interpretation, an interpreter must be 

able to interpret the received message correctly.
19

 Further, the interpreter should be able to 

express the accurate meaning in the target language.
20

 Interpretation requires different standards 

of precision from translation.
21

 While interpreters make effort to achieve total accuracy at all 

times, facts of the original message can be lost in the course of interpretation into the target 

language. 

The aim of this chapter is to answer the question on the requirements for effective interpretation. 

The study will then establish a connection between interpreters‟ qualities and their performance 

in RSD. Absence of vital qualities for interpreters is a cause of poor interpretation. The chapter 

addresses the problem of why there is inadequate enforcement of the law on the interpreters‟ 

legal duties in RSD. In spite of the legal requirements on the rights of asylum seekers, there is 

variance between the law and practice. A refugee status determination officer may avail 

interpreting services. However, issues such as the shortage of interpreters, the use of untrained 

interpreters arise. Further, inappropriate communication and the question of ethics in 
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interpretation usually bring dissatisfaction to asylum seekers.
22

 Hence, there is need for 

interpreters to have some qualities to carry out their legal duty effectively. The hypothesis that 

this chapter sets out to prove is that effective interpretation depends on the qualities of an 

interpreter.  

This chapter considers how professional and efficient interpretation can be attained by training of 

interpreters and by setting standards. The aim is to give an asylum seeker a right to fair hearing. 

This right has been greatly informed by the Natural Law theory. You recall that the theory was 

discussed in Chapter one.
23

 Natural Law ideas have not only influenced positive law, but have 

come to form part of it.
24

 According to natural law, rights are natural and inherent in a human 

being by the fact that the person exists.
25

 All human beings deserve a just treatment which is a 

universal requirement.
26

 However, Natural Law theory cannot operate in a vacuum. To enhance 

interpreters‟ rights, the African theory on Community comes in to reinforce this need. The 

African theory on community puts a special emphasis on the aspect of individual sense of 

belonging and co-existence. Further, it focuses on leniency in the African justice system.
27

 

Finally, the Language Expectancy theory explains that all languages have rules in place. It goes 

ahead to anticipate deviation from the language rules based on different needs of society.
28

 For 

instance, an interpreter should be well versed with the customs, traditions, history and jargon of 

the source language.
29

 Further, an interpreter should be well acquainted with the figurative and 

symbolic language as used in the applicant‟s language. 

2.2 The Duty of Interpreters in the Asylum-seeking process 

Kenya has over 42 indigenous languages and two official languages.
30

 Language rights are stated 

clearly in several Articles of the Constitution. General protection is given by Article 7, which 
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provides that everyone has the right to use the language and participate in the cultural life of their 

choice. Articles 27 (4), 44 (1and 2), 49 (1a, b and c) Article 50 (2, 3 and 7) relate to the right of 

using a language a person is comfortable with. The Constitution bestows official status to 

English and Kiswahili as follows: Article 7 (1) states that the national language of the Republic 

is Kiswahili. Furthermore, Article 7(2) states that the official languages of the Republic are 

Kiswahili and English. 

Article 14(3) (a) of the International Covenant on Civil and Political Rights gives the accused 

persons the right to an interpreter. This is to protect the person‟s right to a fair process. 

According to the Universal Declaration of Human Rights, people are free to look for asylum in 

other states for safety and protection from persecution.
31

 While this does not render an automatic 

right to asylum, the granting of this right remains under the discretion of country. However, 

states are called upon to put in place fair refugee status determination procedures for asylum-

seekers. Article I (1) of the OAU Convention, urges state parties to establish measures which are 

align with their domestic laws for purposes of giving refuge to asylum seekers. In addition, 

Article II (2) acknowledges that the protection given to asylum seeker is a humanitarian act. 

Therefore, it is not to be handled in unfriendly manner by any country.
32

  

The duty of persons who interpret in any legal setting is to serve as a bridge between speakers of 

different languages.
33

 Interpreters perform an important duty in the execution of justice in the 

course of their work. They ensure that the parties to a proceeding have a fair hearing. Further, 

they also guarantee effective participation in the judicial system to all those involved.
34

 Finally, 

people who are unable to express themselves in English should be helped by interpreters to 

understand the process closely like any other English speaker.
35

 By doing so, the interpreter 

helps both the non-English speaker and the English speaker to be at the same level of 
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understanding. Although the aim of an interpreter is to bridge the communication gap, as 

discussed earlier in this chapter, the interpreter should be able to also bridge any cultural barriers 

that exist. This includes the meaning of words, vocabularies and phrases. This way, the 

interpreter then comprehensively allows the asylum seeker to fully participate in the asylum 

process. Maka advised that: 

The main responsibility of interpreters is to convey what an applicant communicates in a 

language the recipient of the information understands. Interpreters must maintain strict 

confidentiality with regard to the information they receive when carrying out their duties. 

They endeavor to be as precise, and accurate as possible. They limit their role to 

interpretation, and nothing else.
36

 

UNHCR Handbook outlines four principles which are important when interpreting in asylum 

procedure.
37

 These include: secrecy, neutrality, accuracy, confidentiality and honesty, as well as 

professional conduct.
38

 These values are usually found in the particular professional policies 

which regulate the conduct of interpreters.
39

 The principles enumerated above are equivalent to 

virtues or values. For example, confidentiality enhances specific values such as privacy, respect 

and non-disclosure and aligns with values of equality.
40

 Similarly, impartiality is a basic 

principle which supports the values of fairness and justice.
41

 In addition, integrity gives rise to 

specific values of precision, transparency, justice and perception.
42

 

2.2.1 Ethical dilemma in interpretation  

At times, interpreters find themselves in a moral dilemma.
43

 The most appropriate means of 

resolving an ethical predicament is to come up with a choice on the basis of clear reasoning.
44

 

Excellent sense of judgement, critical thinking, and the ability to assess and evaluate a situation 

are key considerations.
45

 In normal circumstances, decisions are usually made immediately 

without a lot of discussions.
46

 Therefore, interpreters should handle ethical dilemmas with 
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critical and informed mind-set. They need to be careful and cautious about the many options 

available to them, and to be prepared to give reasons for their decision. For instance, during an 

interview process, the asylum seeker gets overwhelmed and cries. The interpreter is convinced 

that the asylum seeker will not calm down if the interpreter or the asylum officer fails to comfort 

the applicant.
47

 All the same, the refugee status determination officer reminds the interpreter to 

remain impartial.
48

 Further, the basic values of care, charity and empathy as advanced by the 

African theory on the culture of community are inconsistent with the basic principle of 

interpretation. Therefore, in this case the interpreter needs to have extensive knowledge on the 

cultural behavior of the respective community. If the interpreter is abreast with the customs, he 

or she may positively influence the process of the interaction, although such interaction may still 

be inconsistent with the rule of impartiality. 

 Kiki stated that: 

I will choose two duties here. First is that they have to be able to effectively listen and 

communicate as required during the interview. This is key and important for both the 

asylum seeker and the officer in charge. Second is that they have the duty to be 

confidential. This is necessary any trust to be established and for security of the asylum 

seekers.
49

 

On the other hand, Leru commented that: 

An interpreter helps in bridging the cultural and lingual barrier that may exist between the 

Asylum-seeker and the assessing officer. Moreover, if the interpreter shares the same 

country or state with the asylum seeker, the encounter can be calming and assuring. The 

asylum-seeker will kind of feel at peace with the familiar face.
50

 

Efficient interpretation needs one to pay attention to the incoming message.
51

 Many scholars 

define this type of listening as active listening. The active listening is rather different from other 

types of listening, and needs to be acquired by interpreters.
52

 Memory is also recognized as 
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crucial by many scholars of interpretation. Regardless of the sort of interpretation, memory and 

understanding go hand in hand. Therefore, one is a function of the other.
53

 Rufus remarked that: 

Interpreters help in facilitating communication among people with language barrier and 

therefore are unable to talk or interact without the help of an interpreter. They do this by 

interpreting, explaining and re-communicating both oral and printed messages from one 

language to another. The aim is to ease communication
54

 

Following the interviews, it was reported that in most cases the RAS officials would distribute 

the application forms to asylum seekers and disappear into their offices.
55

 Sometimes they ask 

them to use the little English or Kiswahili they know to fill in the forms.
56

 At times they ask any 

of their family members with some knowledge in the mentioned languages to fill the forms.
57

 

Interpreters would then interact with asylum seekers and help them fill in the forms after 

listening to their stories.
58

 By doing so, they perform the duty that is not theirs.  Tabu noted that: 

Some asylum seekers believe that interpreters do a good job helping them fill their forms. 

However, some say that they fill the application forms using the little English they knew 

from home.  Others only copy what the interpreter writes on the application form of the 

person sitting next to them.
59

 

There is a need to insist on having professional interpreters for effective RSD process. There is a 

need, too, to hold interpreters accountable. More especially when they carry out tasks which are 

out of their scope. Further, they should be held accountable when they fail to observe the 

confidentiality rule.
60

 Sometimes interpreters tend to be corrupt. Zida said that: 

That same day when the interpreter wrote my story, he called another person and wrote 

her story using mine on their application form. Interpreters can use similar story for many 

people. They don‟t mind the different situation of people. Sometimes they ask for some 

money for doing the job.
61

 

Interpreters need to collaborate with the determination officers to help the asylum seeker 

undergo a fair process. Participants can for instance explain situations of interpretation which 
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they have experienced that were complicated or challenging.
62

 Sometimes people become 

realistic and alert if they are faced with problems that affect them directly.
63

 Being faced with a 

decision that does not please them after an asylum hearing motivates applicants to find valuable 

solutions.
64

 The reality is that, asylum seekers may not have the capacity to question the 

interpretation. Furthermore, it does not take one to train in order to keep the secrecy rule. There 

are many interpreters who are able to interpret with open mind and honesty without necessary 

being trained. They develop skills from practice and experience. Amani contended that: 

He was interrupting me when I was giving him the answers. When he was asking me to 

speak fast, I became confused. Instead of speaking Arabic, I started speaking Bari and the 

interpreter could not understand what I was saying because he only spoke Arabic. I then 

told the officers that I needed to speak in Bari in order to say what I had to say.
65

 

An interpreter must render a correct and accurate message on interpretation. This is possible by 

reproducing the exact information which is an equivalent of the message in the original 

language.  Interpreters are seen as verbatim reproducers of message from the applicant to the 

interviewer. They therefore, have to remain neutral and invisible. The invisibility can be 

achieved when they interpret without altering, omitting, or manipulating the meaning of the 

message.  

Respondents agreed that there are challenges encountered by asylum seekers.
66

 Some found it 

difficult to communicate with their interpreters where the language variety spoken is different 

from that of the applicant.
67

 One respondent from the Congo stated that she had some difficulties 

with her interpreter.
68

 Though Kiswahili is spoken in Congo, the Kiswahili version spoken in 

Kenya where the interpreter came from was quite different from the Congo one.
69
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It is vital to have a defined evaluation criterion for interpreters.
70

 This can be for individual 

performance while taking into account the whole scenario.
71

 Besides, when interpreter‟s speech 

and interaction is evaluated sufficiently, then the interpreter can advance and make progress in 

the career. It is important to make a systematic evaluation. All parties to RSD process have to 

take a responsibility on the aspect of evaluation. By doing so, interpreters can then improve on 

their work. 

According to the literature reviewed, there was a consensus that interpretation is vital where 

there is language barrier.
72

 This is important for purposes of effective communication. The 

research established that interpretation is a crucial component in the delivery of justice. One of 

the challenges asylum seekers face is the language barrier. Mambo stated that: 

Interpreters are important in ensuring asylum seekers are granted an audience to 

determine whether they should be granted refugee status. This aid in ensuring the 

principle of natural justice is met, the requirement of a fair hearing. In addition, most 

refugees come from countries whose national languages differ from their host countries. 

To enable them understand the process of status determination, it is critical to have access 

to an interpreter, otherwise, the process would be vain.
73

 

On the role of interpreters, Mumbi remarked that: 

Interpreters are critical in Refugee Status Determination (RSD). All communications 

between an applicant and the registration and RSD officers must be expressed in a 

language that both the asylum seeker and RSD officers understand and are able to 

communicate with clearly. Many times, the officers engaged in the RSD process usually 

have difficulties comprehending the asylum seekers‟ languages and therefore the 

interpreter is a central bridge and conduit that conveys the requisite information to the 

officer.
74

 

Interpreters have to ensure that asylum seekers with language barriers have accurate 

interpretation. This is to enable the authority reach a fair decision.
75

 Interpreters have a duty to 

ensure that a witness, a juror, a litigant, understand the proceedings fully, as if they spoke the 

English language fluently.
76

 However, interpreters need to be aware of the culture and customs 
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of the language they interpret. For example, in Luganda, the word “Abaganda” refers to people 

generally, not necessarily the Baganda people. Kiki commented that: 

Interpreters are very important because most of the time asylum seeks do not fully 

comprehend the language of the country they are seeking asylum and the vice versa. 

Thus, it is imperative that we have multi-lingual and multi-cultural persons who are 

competent serving as interpreters.
77

 

Amani noted that: 

Interpreters facilitate communication between people from different cultures during 

asylum hearing. This happens between asylum seekers and refugee status determination 

officers.  The aim is to allow asylum officers to assess the application and decide to 

award refugee status. They therefore serve as an important link.
78

 

Occasionally, individuals who represent themselves do not speak the English language fluently. 

In that case, the officers should determine whether or not they need an interpreter.
79

 Otherwise, 

the individuals may not understand the proceedings, and if they don't understand the 

proceedings, their cases may be decided unfairly.
80

 

Kiki observed that: 

The criterion for the refugee status determination is dependent how the asylum seeker 

relays facts and the ascertainment of these facts to assess whether a person satisfies the 

inclusion criteria to quality as a refugee. Communication thus plays a pivotal role and the 

interpreter‟s duty cannot be gainsaid.
81

 

Many scholars have deliberated on the most appropriate function of the community-based 

interpreters to enhance best performance. The participative role of community interpreters has 

led to divergent views about this category of interpreters.
82

 At times, interpreters are seen as a 

word for word reproducers of information while maintaining the neutral and invisible positions.
83

 

However, interpreters sometimes actively participate in the communication asserting the position 

of a cultural expert who manages the interaction as a cultural mediator.
84

 As Jiang notes, scholars 
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have not agreed on the specific role of interpreters in a concrete interpreting scenario.
85

 Roy 

outlines four functions of a community-based interpreting as: the medium, the communication 

helper, the bilingual- mediator, and the advocate.
86

 These functions are classified according to 

the level of participation and tasks allocated to the interpreter. The interpreter‟s involvement is 

lower in the role of medium and higher in the role of mediator. 

The right to an interpretation was emphasized in Bernard Wachira Kamonye V Republic,
87

 the 

Kenya Court of Appeal indicated that accused persons are entitled to the service of an interpreter. 

Interpreters bridge the language barrier in the interest of a fair trial. It is a basic right of an 

accused person to be availed with the help of an interpreter during the proceeding. With the 

support of an interpreter, the accused person is facilitated to take part in the process.
88

 Further, 

this right was pointed out in Livingstone John Muthuke Wanagru V Republic,
89

 the court decided 

that it is important to avail the interpreter during criminal trials. The court noted that it is a 

mandatory requirement to interpret the language of the accused person. Therefore, its compliance 

ought to be reflected in the record of the court proceedings. Although the cases above are 

criminal matters, the pronouncement of the court on the importance of interpreters is critical and 

gives directives on the importance of interpreters. Though the study advocates for requirements 

like training of interpreters, the practice is different. In Kenya interpreters who are bilingual are 

usually utilized. The courts, RSD, churches and other fields requiring interpretation would be at 

a standstill should strict measures be stressed. The Nevada Supreme Court emphasized that: 

A criminal person who does not understand the procedure going on around him . . . has 

not received due process of law. He or she might as well have been tried in his or her 

absence.
90

 

In other words, where there is a communication gap, the absence of an interpreter is likely to 

exclude the applicant from the process. At times, people who have undergone persecution are 
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likely to have experienced trauma and therefore find it hard to express themselves.
91

 This can 

significantly inhibit one‟s ability to “articulate a clearstory that successfully summarizes their 

experiences.”
92

 Language access is particularly relevant. Interpretation inaccuracies can blend 

with other challenges to affect articulation of a clear narrative. Such challenges include: trauma, 

memory loss, inconsistencies and credibility issues, leading to a denial of relief.
93

 

2.2.2 Qualities of an Effective Interpreter 

Ideally, an interpreter should have the ability to speak a given variety of foreign languages with 

accurate articulation and intonation.
94

 An interpreter should have the competence to articulate the 

foreign language smoothly, including the nuances and jargons.
95

 Similarly, an interpreter should 

have the knowledge to reproduce the exact, accurate interpretations from one language to another 

without omitting or adding words.
96

 Two kinds of training are usually carried out: the first one is 

short, inexpensive with high level of concentration to educate interpreters about the profession.
97

 

The second one is longer. It involves formal programs of teaching and training to advance 

interpreters' ability in interpreting skills.
98

 Proficiency used in interpreting skills involves the 

double elements of a high level of mastery of two languages and particular performance skills in 

the modes of interpreting.
99

 Obtaining the specific performance skills requires some element of 

natural ability and practice. Nevertheless, the reality is little formal training is provided to 

interpreters who work in RSD. Bilingual interpreters without formal training are usually hired. 

During the literature review, this study recognized that interpreters who are trained perform 

better than those who are not. From an interrogation on the aspect of interpretation, this study 

finds that most interpreters are not qualified. However, they have been able to do some work to 
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enable determination officers make decisions in RSD. Nonetheless, interpreters require official 

training to improve their performance. Kezia stated that: 

There is a grey line in this, however I hold the opinion that qualified and professional 

interpreters perform better than the unqualified. A qualified interpreter understands the 

rules and clear roles of an interpreter. They may not fully follow the rules for an effective 

interpreter but will more often be inclined to stick to their professional obligation.
100

 

The Language Expectancy theory discussed in Chapter one points out that in some social setting, 

certain language variations are used. Language of a judicial or quasi-judicial process often differs 

from the language we use in other settings. This is not only due to the formal setting of judicial 

proceedings, but also due to the language specificity of various contexts.
101

 

Stanners argues that the absence of education plan for interpreters could lead to their 

incompetence and possible irregularities.
102

 However, as stated in the introduction, interpreters 

have been able to do a credible work without formal training. They can perfect their skills by 

experience, on the job training and attending some workshops. This is realistic because, as the 

situation is in Kenya, there are no specialized training institutions. In addition, we need the 

service in various contexts of life. Therefore, there is need to utilize the available interpreters in 

the meantime. Lila advised that: 

Interpreters should be sharp. They should convey information accurately. Their mastery 

of the languages should be accurate. They should refrain from conveying their own 

perceptions, feelings, or biases, but instead concentrate on their role of being the 

conveyor of information. They need to be faithful to the meaning of the statements they 

interpret; they need also to be familiar with the context of the cases they are interpreting 

and know their subjects well.
103

 

Pendo said that: 

An effective interpreter comprehensively understands the language and as a deep 

appreciation of its hidden meanings, idiomatic expressions and stylistic devices so that all 

interpretation is true to the substance of what the speaker is conveying. An effective 

interpreter is also honest, open-minded, objective, and impartial, and the only goal should 

be effective communication.
104
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The variety of spoken language and used in various contexts is characterized by professional 

jargon and complex syntax.
105

 There is no doubt that those who have worked longer as 

interpreters have acquired some of the skills. Hence, expertise in interpretation can be obtained 

from experience. Interpreters should then allow themselves to learn from the experienced 

colleagues as they build their competence. Korir contended that:
106

 

There are so many challenges. One is that interpretation requires knowledge on special 

terminology. We need to understand the legal system, the languages and ensure we 

interpret them in a way to ensure that a common person can understand. That is one of 

the challenge I personally had. It‟s just on-job-training. We go for short courses for 

hardly a month but that does not necessarily train you as an interpreter, it‟s an on-job-

training.  

In response on whether training is one of the qualities of an interpreter, of the 14 interviewees, 

12 said it is important to train interpreters. Two affirmed that there was no need to train 

interpreters. Therefore, 85% [n=12] of the interviewees find training interpreters as a 

requirement. While only 14% [n=2] did not see the essence of training interpreters as long they 

are fluent in the language of the asylum seeker. 

Interpreters assist people of various education levels, social status, cultural backgrounds and age. 

As a result, their knowledge of cultural nuances should be deep. They should have abroad 

understanding of vocabularies, jargons and slang.
107

 Further, they need to firmly stick to their 

moral code. Interpreters act as intermediaries in bridging the language gap to ensure effective 

communication. They should uphold the professional code of conduct, neutrality, confidentiality 

and trustworthiness.
108

 In addition to that, interpreters‟ personal traits are critical. There are 

persons who volunteer to interpret bearing good traits of honesty, open-mindedness and fluency. 

Such persons by no means are capable as interpreters.   
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2.2.3 Cultural Competence 

Cultural competence is the ability of persons and organizations to respond respectfully to the 

social, cultural, and linguistic needs of people of all cultures.
109

 Cultural competency is important 

because we live with people from different ethnic and cultural background like migrants and 

asylum seekers.
110

 The respect of cultural diversity recognizes the values, customs and beliefs of 

other people and the need to protect and preserves their dignity.
111

 Interpreters must not only act 

as a linguistic bridge but also a cultural bridge.
112

 They should have the knowledge to detect 

verbal as well as non-verbal cultural traditions.
113

 As de Jongh notes, interpretation is not a 

linguistic exercise in for exact word equivalencies.
114

 Therefore, factors such as cultural nuances, 

and geographic differences, register, style, intonation and non-verbal communication cues are 

essential factors.
115

 Customs, thoughts and beliefs allow an interpreter to convey the intended 

message to a non-native speaker with ease and certainty.  Candy stated that: 

He or she helps in bridging the cultural and lingual barrier that may exist between the 

Asylum-seeker and the assessing officer. Moreover, if the interpreter shares the same 

country as the asylum-seeker, the encounter can be calming and assuring.
116

 

An interpreter who is knowledgeable in many languages is more efficient in the work. Cultural 

knowledge is important in preserving the rights of asylum seekers. On importance of 

biculturalism, one author noted that: 

Represents the proficiency with both one's traditions and culture of other a society, 

nation, region or area where one has settled. The components include: customs, beliefs, 

norms, jargons, slang, nuances, etc. where one can switch from one culture to another 

with all the competence, emotional and artistic elements into a verbal communication 

using totally diverse forms of communication. In essence, to interpret is to understand 
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wholly the communication in order to separate it from the oral content and reconstruct it 

with the intact message in a different speech.
117

 

The duty of interpreters is to constantly transmit the correct message from one language to 

another. The meaning of statement is to remain intact. As already discussed, interpretation 

process has to take into account other aspects. These include: the customs, culture, traditions, and 

non-verbal cues like intonation and tone.
118

 Clearly, interpretation process involves linguistic and 

extra-linguistic criteria. Verbal communication and customs are hence indivisible. 

Equivalence in interpretation is not word for word, sign for sign, or gesture for gesture, but rather 

message similarity.
119

 Further, because language and gestures are conventional symbols, they 

have to be analyzed in the context of the community in which they are used as conventions.
120

 

Customs offers a logical way of coping with the unlimited challenges of reality.
121

 Language is 

usually an expression of customs.
122

 It communicates significant message on how a given culture 

perceives the world.
123

 According to Frank, besides dialectal connotation of words and 

expressions, cultural fluency includes demeanor and non-verbal communication.
124

 As reflected 

in the literature review, a gap exists between the practice on ground and theory in books. 

Consequently, interpreters are obliged to „step out‟ of role.
125

 Cultural fluency is essential for 

accurate interpretation.
126

 To be able to interpret speech, one must be able to consider the entire 

context, culture and traditions into the target language.
127
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2.2.4 Competent Interpreters 

A competent interpreter is a person who has professional skills and abilities, and exhibits an 

excellent level of expertise in two or more languages.
128

 The person should have the suitable 

training and expertise to remain impartial.
129

 Similarly, a competent interpreter should be capable 

of adhering to the Code of conduct and Ethical Standards.
130

 Further, such interpreters have the 

skill to evaluate and understand the information and reproduce it in another language without any 

difficulty. However, unqualified interpreters are hired too often. In the absence of formalized 

standards, interpreters in Kenya are forced to come up with their own standards of interpretation. 

Besides, if we only allow competent professional interpreters, shall we have interpretation 

services? Simply put, interpretation in Kenya has been going on, though interpreters are not 

trained. Hence, if we close doors for non-professional interpreters, then we shall have almost 

zero interpreters. Competence therefore, goes beyond formal training to include other factors. 

Kiki advised that: 

Competent interpreters will obviously perform better because they have met the requisite 

qualifications of interpretations. Further, due to their training, they understand the bare 

minimum regarding refugee law. Trained interpreters are capable of using their skills and 

abilities in conducting interpretation. They are less likely to express their opinions, or 

biases in interpreting.
131

 

Tabu commented that: 

If competency in this case means education credentials, then I am afraid I will say “NO.” 

This is mainly because the work of an interpreter is more than just translating the 

language. There is cultural, historical, and inter-personal issue that needs to be brought 

into surface. Thus, qualified person should be a person who in addition to being culturally 

and lingual informed, he or she should be honest, professional, caring, attentive to small 

details, and empathic.
132

 

United Nations International Criminal Tribunal for Rwanda usually identifies potential 

interpreters. They are recruited and trained in interpreting skills.
133

 These include visual 

translation, successive interpretation, and simultaneous interpretation after which they are tested. 
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Those who pass the interpretation test undergo further training. After training they work as court 

interpreters.
134

 It is important for interpreters to express themselves effectively in various 

languages. They should have an excellent grasp of terminologies and jargons in various 

languages and cultures. Just growing up speaking a language does not automatically empower 

one with language skills. Accordingly, measures must be taken to ensure compliance with legal 

standards. 

Shishi remarked that: 

It is my considered opinion that qualified interpreters definitely perform better than 

unqualified ones. They have the necessary language requirements, experience and are 

aware of the code of conduct and ethical considerations that arise in interpretation. 

Similarly, they are trained in necessary refugee terms mostly used in asylum hearings and 

possess special skills including how to deal with trauma and how to be sensitive with 

regards to gender, age, diversity and culture when carrying out interpretation. They 

understand their impartial and neutral role in addition to the registration and RSD 

procedures.
135

 

Arguably, the need for training does not imply that the interpreters do not have knowledge of the 

language required. Training of interpreters recognizes that interpretation is a skill that goes 

beyond simply knowing and speaking two languages. Interpreting is a highly focused career that 

needs qualification and experience. Qualified interpreters obtain the knowledge which the 

common bilingual interpreter does not have. Korir Contended that: 

Qualification is Very, very, important without any skills; it‟s like every day you have to 

teach yourself what to do. Nobody teaches you what to do and yet everybody expects you 

to perform well, they don‟t care whether you have received any relevant qualification or 

not.
136

 

Language should not be an obstacle that prevents people from applying for asylum or voicing 

their concerns.
137

 Speaking through an interpreter is considered a human right for asylum 

seekers. It is the obligation of the country of asylum to give all necessary facilities to persons 
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seeking asylum.
138

 They should be able to adhere with all the requirements, including availing 

the services of competent and impartial interpreters.
139

 Fahari acknowledged that: 

Qualified interpreters perform better because they are able to convey the exact message 

to the recipient and this accurate message is what will be used by the host countries in 

granting the refugee status to the asylum seekers.
140

 

In South Africa, a number of people seeking asylum come from both African countries and the 

rest of the world.
141

 Upon arrival in the country, they are directed to the various refugee 

reception centers.
142

 They are basically received in the country to start the asylum process. At the 

refugee reception offices, they complete application forms and, later on are interviewed by DHA 

officials.
143

 The information gathered during the interviews determines whether or not the 

applicant qualifies for the asylum-seeker document and, at a later stage, for refugee status.
144

  

Lila said that: 

DHA ensures interpretation Services to all Immigration Services in eighteen languages 

including Amharic, Arabic, Bengali, Chichewa, Chinese, French, Gujarat, Hindi, Igbo, 

Lingala, Oromo, Portuguese, Shona, Somali, Swahili, Tigrena, Twi and Urdu. DHA 

provided interpreting services to them. All the interpreters are obtained from outside the 

DHA. Some are physically present during the interview or at least deal with telephone 

interpreting service.
145

 

An ideal interpreter is one who is certified.
146

 Such an interpreter needs to have learnt 

interpreting techniques and obtained experience in legal settings among others.
147

 Furthermore, 

the interpreter must have knowledge of immigration terminology,
148

 which is crucial. If the 

interpreter does not personally know the claimant, it will work very much in his or her favour. 

An interpreter with such qualities is likely to be impartial, remain professional and ensure 
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accurate rendition of the story. Interpreters are guided by ethics and honesty and they understand 

the dangers of wrong interpretation.
149

 However, there are potential alternatives to reinforce the 

legal duty of an interpreter. Such measures ensure that the testimony made by the asylum seeker 

is not only correct, but also makes sure that participants to the asylum proceeding are at the same 

level of understanding. They include: experience, learning on the job and captivating relevant 

personality, traits and good practices in interpretation. 

To sum up, interpreting skill includes the competence to process information in a unique manner 

as a conduit.
150

 Over the years, many scholars have argued that interpretation compels one to 

ignore personal thoughts and views.
151

 An interpreter is not the author of the spoken words, 

rather, a medium through which information is transmitted from one language to another.
152

 That 

said, interpreters‟ personal feelings, opinions, ideas and views about the subjects they interpret, 

are not allowed to be manifested in the process of interpretation.
153

 

2.2.5 Language Fluency 

Linguists have not agreed upon a single universal definition of fluency. However, Bailey defined 

fluency as the capacity to communicate fast and comfortably with no hesitation or abnormal 

pauses which may result to hindrances in communication.
154

 Speed, pauses, proper expressions, 

and degree of understanding are some key elements of fluency.
155

 According to Shahini and 

Shahamirian one of the major characteristics of communicative competence is fluency.
156

 

Fluency is considered as an important indicator for progressing in language learning.
157

 

Accordingly, it becomes one of the conditions which ensure success in communication.
158

 Gaps 

in vocabulary are possible but a fluent speaker can easily guess the meaning from context. He or 

she can get a point across by explaining, rewording, or describing the unfamiliar word. 
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It is not enough that the interpreters say that they can speak a certain language.
159

 The eligibility 

officers ought to establish that indeed the language can be spoken to a level that is sufficient for 

interpretation. As discussed in the literature review in judicial systems like that of the USA and 

South Africa,
160

 emphasis is put on qualification and certification of interpreters. Consequently, 

interpreters are subjected to proficiency tests to check their legibility. Korir advised that: 

The work of an interpreter is more than just translating the language. There is cultural, 

historical, and inter-personal issue that needs to be brought into surface. Thus, qualified 

person should be a person who in addition to being culturally and lingual informed, 

he/she should be honest, professional, caring, attentive to minute details, and empathic. 
161

 

Pendo noted that: 

The difficulty comes in when the interpreter is subjected to technical jargon. When we 

have an expert witness like a medical practitioner, he will use medical terms and expect it 

to be interpreted, because an interpreter is the link between the determination officer and 

the party.
162

 

Language is the basis of interpretation.
163

 Essentially, interpretation is re-expressing what has 

been said in one language in another language.
164

 At its lowest levels of performance it can be 

performed by persons with minimum knowledge of the language. The requirements become 

more stringent in RSD interpretation.
165

 Although training interpreters is advantageous for 

interpreters, informal practices will still remain prevalent.
166

 The need for training of interpreters 

should be considered as a continuing process so that the untrained ones can still be utilized as 

they are phased out gradually.
167

 There should be numerous training opportunities both in the 

formal and informal sector of a country.
168

 Further, employees in countries where many 

languages are spoken should be equipped with basic interpreting skills. As a result, the 
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interpretation ability may help them improve on their service delivery to the public. As discussed 

earlier, interpretation services are widespread in Kenya however, they are not formal. 

2.3 Consequences of Poor Interpretation 

The literature reviewed shows that misinterpretation happens in judicial settings.
169

 The study 

identified gaps on measures to be use to overcome poor interpretation.
170

 Further, the fieldwork 

affirmed that there are cases of misinterpretation in RSD. Various factors like differences in 

understanding, knowledge gaps, and lack of awareness on respective contextual setting leads to 

poor interpretation.
171

 The result is misguidance that leads to making poor judgments. Further, it 

widens communication gaps and results to poor decision making.
172

 The reason is people have 

different abilities in understanding and decoding information.
173

 Other reasons of 

misinterpretation could be rush judgment, making assumptions, biasness, or inadequate 

understanding.
174

 For one to interpret well, there is need to understand the message based on 

information, and details of the story as narrated by the speaker.
175

 It happens at times that a 

group of people may analyze the same situation and come up with different findings. Many states 

do not use qualified interpreters hence they jeopardize asylum seekers‟ constitutional rights.
176

  

Inaccurate interpretation leads to devastating consequences to asylum seekers‟ right to life, 

liberty, family, and property interests.
177

 Astiz found out that very few interpreters in courts are 

acquainted with interpreting methods used by qualified interpreters.
178

 

Amani said that: 

Yes, it has happened to me. There are instances where you interpret and the officer is 

discontented. I have seen that happen and noted that it could lead to a wrong decision. If 

the asylum seeker claims that the interpretation was not done well and he did not 

understand what was going on, whatever judgment had been passed an appeal can easily 
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follow on the point of misunderstanding. Denial of asylum status could occur or asylum 

status may be granted even in cases that are not genuine.
179

 

When the level of distortion is high it means there is lack of accuracy.
180

 Accuracy is one of the 

cornerstones of efficient interpretation. The researcher asked a pertinent question to the 

respondents. The aim was to investigate whether the interpreter‟s duty in the asylum process was 

one of the contributing factors for the denial of the refugee status. Out of 20 respondents, 90% 

[n=18] of them were sure that poor interpretation contributes to the negative outcome of the 

decision. In addition, they said that at times misinterpretation led to misrepresentation and 

withholding of material facts during asylum interview. However, 10% [n=2] were not sure. 

Koki contended that: 

Persons who would be deserving of the refugee status may be turned away due to 

language barrier. An asylum seeker may not be granted refugee status or the same may be 

compelled to go back home country and may be prone to human rights violations. 

Further, interpretation that is not of the acceptable standard can result in the rejection of 

an application or in the acceptance of an application that should otherwise have been 

rejected.
181

 

Maka stated that: 

Yes, this happens quite a lot. If you have a poor interpreter, he or she can give false 

information or hope to both asylum-seeker and the assessing officer. Worst is if the 

interpreter is a dishonest person. He can relay wrong information. This wrong 

information can be in support of asylum-seekers story or against it. This former is more 

common if the interpreter and asylum-seeker share some commonalities e.g. language, 

religion, tribe, political ideology or when interpreter has presented him/herself in the 

decision making person.
182

 

 

Courts have affirmed that for interpreters to reproduce the exact meaning of the message at any 

judicial proceedings, they should be trained to understand the legal systems.
183

  In addition, they 

should have interpreting skills, and professional ethics.
184

 It is argued that interpreters‟ main duty 

is to give correct and accurate interpretations. Further, interpreters must maintain the speaker‟s 
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intention of the message.
185

 Without any knowledge interpreters may not know such necessities 

of interpretation. Skills of interpretation enable them to reproduce the original message as closely 

as possible. Occasionally, interpreters intervene openly, paraphrase and filter the statements of 

the claimant. At times, they even attempt to weigh the validity of their communication. By so 

doing, the interpreter tends to prejudice the applicant‟s claim.
186

 Sometimes is almost impossible 

to get equivalent words in interpretation. An interpreter should be sharp enough to get a word 

that is as close as possible to the meaning of the original word. If they fail, the meaning will be 

lost. Maka said that: 

Many asylum seekers are not happy with their interpreters‟ attitude, which does not 

permit them to speak freely. When I was struggling to clarify the story, the interpreter 

said to me to use few words. He also told me to speak faster because he has other people 

to attend to.
187

 

With regard to interpreters‟ right, the Third Circuit of the Court of Appeal held that the accused 

person‟s procedural rights are violated if they are not given the assistance of an interpreter.
188

 In 

that case, interpretation was insufficient and “nonsensical” during the hearing before the 

Immigration Judge.
189

 As an example of the interpretation errors that occurred, inquiries were 

made to establish whether Augustin was from Haiti, his answer was interpreted as “I am not 

married as yet, but I know I am the Haitian.”
190

 

Martin and Valero-Garcés claim that, it is difficult for interpreters to interpret details they are not 

familiar with.
191

 In response, Gile comments that interpreters and translators must have sufficient 

knowledge on the language or speeches they deal with.
192

 From the foregoing, an interpreter 

should have not only been fluent in the language but also had the knowledge of the nuances, 

jargons and vocabularies. Hammond argues that responses made by non-English speaking 
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accused persons or witnesses can be wrongly interpreted.
193

 The interpreter may precisely use 

incorrect words or may embellish the question to the witness.
194

 The interpreter may also give 

unnecessary details or dodge the question by translating only part of it.
195

 For example, they may 

choose not to interpret vocabularies and jargons that they do not know. As a result, false 

information may lead to denial of asylum to applicants who qualify. 

2.3.1 Measures for Effective Interpretation 

Measures is defined as a plan or course of action suggested to be considered for effective 

interpretation. Interpreting in RSD needs an outstanding level of precision.
196

 This high level of 

accuracy poses a dilemma to unqualified interpreters.
197

 This paper established that it is vital for 

those interpreting to have some qualification in order to interpret accurately.
198

 Trained 

interpreters tend to transmit accurate messages compared to those who ate not trained.
199

 On one 

hand, UNHCR in collaboration with the government of Kenya should provide training service. 

On the other hand, the asylum officers should ensure that qualified interpreters are available 

whenever they are needed.  On improvement on the quality of interpretation, Chacha pointed out 

that; “they should be trained by a credible institution generally, interpreters need to be well 

trained about their subject matter and the context.”
200

 

Zida commented that: 

RSD processes should always be carried out be qualified interpreters with certification or 

accreditation from a reputable interpretation institution and therefore States need to invest 

in interpreters to ensure that the human resource is available and that training is of an 

acceptable quality. Like other mainstream professions such as law and accounting, 

interpreters should undertake continuous professional development so as to maintain and 

continually update their understanding and knowledge of the necessary proceedings and 

technical vocabulary that might be encountered during performance of their duties.
201
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In his research, Gile states that training of interpreters is useful to anyone who wishes to be a 

professional interpreter in order to reach their full potential.
202

 He believes that preparation helps 

interpreters improve their abilities more quickly than by field experience and self-instruction.
203

 

To him that requires a lot of trial and error.
204

 The minimum requirement of training and 

certification should be expected of all interpreters.
205

 Training offered by the government or 

UNHCR should include interpretation skill training, legal language training and language 

proficiency tests.
206

 Professional interpreting executed by qualified and casual workers may 

probably be a tip of the iceberg as the problem may persist. There are so many languages spoken 

in Africa. These languages include local or vernacular languages and language alternation, hence 

the need for more specialized training. Koki said that: 

My thoughts here are based from the experience in Kakuma camp. Several interpreters 

are not that qualified to properly handle the needs of the asylum seekers. This in my 

opinion is a problem to both the asylum seekers and the state.
207

 

A National database of all certified interpreters should be kept by the Refugee Affairs 

Secretariat. This centralized database will enhance accessibility and sustainability of competent 

interpreters. Standardization and the accreditation of community interpreting are important.
208

 

RAS, UNHCR and other stakeholders like civil society should collaborate in drafting standards 

and guidelines for interpreters. That said, standardization can be achieved through education, 

legislation and specific interpretation guidelines.
209

 According to Robert, the following 

conditions should be met:
210

 streamlining the responsibility of community interpreters, educating 

them, having the instructors of community interpreters trained, training of officers working in 

RSD and certification of community interpreters.
211

 Once it is understood that interpretation has 
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a direct bearing in RSD decision, interpretation standards will be realigned to fit in with the goal 

of justice for all as advanced by the natural law theory.
212

 Mumbi advised that: 

Those that break the laws in regard to interpretation should be arraigned in the court of 

law and in found guilty be punished in accordance with the law. This would be a 

deterrent way to enforce the law. I however also believe that with proper training and 

oath taking, interpretation services would improve.
213

 

Fahari remarked that: 

Increase their numbers while at the same time providing sound training on their role 

within the context of the RSD process. Training helps them be conversant with the 

languages of the neighboring countries which are more likely to produce asylum 

seekers.
214

 

Clearly, training does not necessarily mean formalizing interpretation as a career. Nonetheless, 

as argued in South African situation, officials working in public sector can be empowered with 

interpretation skills.
215

 This can be done by ensuring that the workers in the respective sectors are 

given interpretations tips.
216

 Further, it would give the officers greater acknowledgment for the 

language services they give in the course of their employment. For example, oral translation of 

written documents by police officers in police posts to help clients file complaints or fill in a 

form. By so doing every language of a country is considered in the course of interpretation.
217

 

Providing employees with basic interpreting skills in countries with many languages might 

enable organizations to become more efficient in their service delivery.
218

 However, various 

trainings opportunities should exist in both formal and informal sectors. All parties in the legal 

system should be sensitized by the government and stakeholders like the civil society and Non-

governmental organizations. Sensitization basically on the importance of interpretation and the 

effect it has on the judicial decisions.
219

 Clear guidelines for interpreters should be established. 
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Guidelines generally contain explicitly formulated norms to direct professionals.
220

 Moreover, 

guidelines also help in addressing ethical concerns that come up at workplaces. Therefore, the 

government, UNHCR and the Civil Societies should incorporate values in interpreters‟ 

guidelines.  

2.3.2 Setting High Standard in Interpretation 

As defined earlier in this chapter, in essence, a standard is an agreed way of doing something. 

Quality of work is believed as one of the main challenge faced by International Association of 

Conference of Interpreters.
221

 Despite the consensus on some elements of interpreting, there is 

still no distinct concept of what good interpreting is.
222

 Users, as the consumers of interpretation 

services, their expectations and opinions are imperative in defining quality. Satisfaction by the 

audience is the main objective in interpreting. 

Has absence of interpretation or inadequate interpretation ever influenced the nature of a case? 

Yes. A number of cases have been jeopardized by poor interpretation in courts. As demonstrated 

in the State of Ohio vs Alejandro Ramirez, a Mexican citizen who could not speak, or read 

English was interviewed by an incompetent interpreter.
223

 The interpreter was not conversant 

with legal terms and made inaccurate renditions.
224

 The accused person was convicted of murder 

but the decision was later overturned.
225

 This has been a landmark case in relation to 

interpretation for LEP persons. It is vital for the Judiciary to ascertain that the available 

interpreter is competent.  

Without an interpreter, a victim will not follow proceedings at RSD. It will be as if the person is 

voiceless. Failure to availing a qualified interpreter poses a risk to an individual‟s physical and 

psychological welfare. The first case to declare that interpretation is a basic right was in the 

United States Negron v. State of New York.
226

 The Court of Appeals reversed the murder 
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conviction of a Spanish speaking person because of poor interpretation.
227

 Consequently, the 

Congress enacted the Court Interpreters Act of 1974. The law expects Federal Courts to appoint 

licensed and competent interpreters for criminal and civil matters.
228

 The regulation outlines 

various classes of accredited and skilled interpreters.
229

 According to the rules, the administrative 

office of the United States is authorized to approve the qualification of interpreters.
230

 The law 

enumerates some forms of interpretation which are approved in United States. They include: 

concurrent, successive and sight translation.
231

 On the aspect of setting high standards, Asimwe 

contended that: 

Yes, in my opinion it will. It will incredibly improve the chances for accessing the 

refugee status to deserving refugees. Besides, anyone who goes through the Refugee 

Status Determination Process will go away satisfied that they were accorded a fair 

hearing. It will also portray to the international community of the willingness and 

readiness of Kenya to entertain refugees.
232

 

Kareyo commented that: 

Yes, it would. I think when high standards are set with an increase in salary scale there 

will be a change in attitude to the job. High standards in most cases create a sense of 

professionalism when handling a duty and with professionalism performance are likely to 

improve.
233

 

Kip remarked that: 

Setting high standards that are binding and implemented to the letter will improve the 

performance of interpreters, there is need for them to be bound by strict codes of conduct. 

It is important that they should be willing to faithfully follow the set standards. Setting a 

high standard will make the interpreters to understand the seriousness of their work and 

challenge them to improve their performance.
234
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Qualified interpreters have the skills to swiftly determine when a cultural variation is affecting 

communication and act accordingly.
235

 Interpreters who work for language service providers 

undertake a broad testing, training and continuing professional growth.
236

 Language operations 

managers usually evaluate interpreter performance. They offer extra training as needed to ensure 

that interpreters comply with the professional Interpreter Code of Conduct.
237

 By depending on 

language service providers that hire out interpreters, users in various contexts like RSD can feel 

confident with their interpreters.  Such interpreters receive testing, training and undergo regular 

quality reviews. However, training as initially discussed goes hand in hand with other attributes. 

Other factors include competence in culture of the source language. Cultural competence helps in 

comprehensive interpretation of words. Shiko stated that: 

Absolutely yes, the more we get accurate and credible information out of asylum-seekers 

relayed to us by interpreters, the more we help the asylum-seekers. The more transparent 

the system becomes and the faster the process of attaining refugee status.
238

  

Terry agreed that: 

Setting high standards leads to excellent level of interpretation. This superb interpretation 

can be achieved by using mechanisms such as assessment, training, hiring best 

performers, evaluation of the same performance, monitoring and possible future 

professional acknowledgment and development. It will also serve as a lesson to the 

general public. It will improve on professionalism of interpreters, because interpreters 

will fulfill their obligations and be more accountable in the course of their work.
239

 

Out of 46 respondents, 83% [n=38] agreed that there is need to set high standards for 

interpreters. Interpreters need to possess above excellent abilities, skills and qualifications. These 

qualities need to be exhibited by interpreters because communication can be quite complex.
240

 

Only 17% [n=8] claimed that setting high standards will discourage average interpreters to 

perform their duties. In some cases, parties might use legal and specialized terminology.
241
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Asylum seekers might speak in a range of languages or use slangs and vernacular that provide 

differences in the meaning of the words. Therefore, interpreters should have the necessary skills 

to handle such needs. 

A vital characteristic of a qualified interpreter is the ability to exhibit high ethical behavior. 

Interpreters are put in various positions in which they are told confidential information regarding 

a client. They not only have to keep this information confidential but they have to remain 

impartial.
242

 More so, they are to refrain from inserting even a fraction of their personal opinions 

on matters being discussed.
243

 Interpreters are to be emotionally intelligent and understand that 

they are there to act as a link that bridges language and cultural gaps. That being said, there 

should be no room for their emotions, thoughts or points of view. Interpreters should uphold a 

high level of moral standards in order to remain impartial and refrain from interfering in the 

course of their work. Failure to stay neutral makes interpreters to muddle intended meanings.  A 

code of ethics gives “some values that regulate the behavior of members of a career as they 

execute their job.”
244

 In other words, codes of conduct presents a road map for making decisions 

on the suitable and acceptable conduct in a given profession.
245

 Standards are centered on the 

performance expected of an interpreter in the execution of his or her duty. It offers correct 

professional procedures and policies which facilitates adherence to the professional conduct of 

interpreters.  

2.4 Conclusion 

Chapter two basically looked at the various qualities an interpreter should have. In this chapter 

the data collected was analyzed to answer the research question on the requirements for effective 

interpretation in RSD.  It emerged that the RSD interpreters need to have some qualities to 

perform well. The chapter addressed the problem statement by noting that there is a variance in 

the law in books and the practice on ground. However, the chapter noted that training alone is 

inadequate to make an effective interpreter. This is because Kenya and Africa at large is highly 
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multilingual.
246

 Therefore, in some circumstances, interpreters with good command of the 

language, experience, practice and good personal traits are utilized for interpretation.
247

 The 

chapter proved that effective interpretation depends on the qualities of an interpreter. Obviously, 

as already discussed, when an interpreter has lingual and cultural competence the interpretation 

service is more effective.
248

 The study has also achieved the objective that for interpreters to do 

their job well, they need to possess some qualities. It is evident through the interviews carried out 

that the current minimum qualification for interpreters is knowledge of the two languages. There 

is no proof either of certification or training or any control mechanism. The impact that 

interpretation has on judicial or quasi-judicial decision has also been explored. Although training 

may be just but a tip on the ice berg, it vital for interpreters to have the skill required for effective 

interpretation.
249

 

The study relied on Natural Law theory. According to natural law interpreters need to have 

qualities that will enable them to perform well. Their performance will then enable asylum 

seekers enjoy their inherent rights of a fair hearing.
250

 The African theory on Community was 

also used to reinforce this need. Interpreters are expected to be guided by African values to 

enable asylum seekers have a fair process. African values put emphasis on the aspect of 

individual sense of belonging and co-existence. Further, it focuses on leniency in the African 

justice system for a fair process.
251

 Finally, the Language Expectancy theory was used. 

Interpreters are expected to be conversant with the rules of language interpretation. The theory 

states that all languages have rules in place. It goes ahead to anticipate deviation from the 

language rules based on different needs of society.
252

 The study proved that training and 

certification should be part of the requirement for interpreters. Further, language proficiency tests 

should be administered to ensure that the interpreters are proficient in their working languages. 
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Also interpreters should perfect their skills by learning on the job. They should also have cultural 

competence beside the fluency in the source language. The next Chapter will then look at the 

Enforcement of Interpreters Legal Duty in Refugee Status Determination for effective 

interpretation. 

 2.4.1 Ineffective Communication Process can be summarized as follows: 

 

 

 

The above diagram shows gaps in the communication process where the message does not flow 

straight from the asylum seeker to the RSD official. There are sub-dialogues between the asylum 

seeker and the interpreter on one hand and sub-dialogues from the interpreter and the RSD 

officials. As a result, the flow of communication is disjointed. 

Interpreter RSD Official  Asylum seeker 
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                                            „Unenforced law is fruitless.‟
1
 

                                                CHAPTER THREE 

MECHANISMS FOR ENFORCEMENT OF INTERPRETERS LEGAL DUTY IN 

REFUGEE STATUS DETERMINATION 

3.1 Introduction 

Chapter two answered the question on the requirements of effective interpretation. The chapter 

reviewed the attributes that an interpreter should to have, in order to fulfill the duty of effective 

interpretation. This chapter will answer the question on the mechanisms of adequate enforcement 

of laws with regard to interpreters‟ legal duty. This chapter also explores the objective of the 

study, which seeks to create the nexus between enforcement of the law with regard to interpreters 

and their interpretation in RSD process. The problem the chapter seeks to address is why there is 

inadequate enforcement of the law on the interpreters‟ legal duties in RSD. This chapter will 

establish why there is variance between the law and the practice on ground. The hypothesis to be 

proven in this chapter is that poor interpretation is caused by inadequate enforcement of 

interpreters‟ legal duty. Despite the fact that there are laws with regard to interpretation in 

Kenya, there has been inadequate enforcement of those laws concerning the duty of interpreters.
2
 

Interpreters in USA and South Africa are controlled by the guidelines of the Interpreters Act of 

1978 and professional standards.
3
 In the same way, all interpreters in Kenya ought to be 

controlled and expected standards set. Interpretation in Kenyan is a constitutional right which 

needs to be exercised fully for the benefits of asylum seekers.
4
 Wils commented that:  

There is need for interpreters to adhere to some set rules, code of conduct, ethical 

standards and the laws of the land for them to comply with their obligations. They need 

to carry out their tasks well. Following some set standards will make them do their work 

with commitment.
5
 

Fatuma stated that: 
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I think the laws are sufficient and clear for effective interpretation in RSD. However, 

having the law is less effective when they are not adhered to. For example it is important 

to have confidentiality as a law but if the interpreters do not hold themselves to such 

standards and are also not held accountable then the effectiveness fails.
6
 

A respondent indicated that there is need for the law to guide interpreters. She said that the law 

in place is sufficient but enforcement is a challenge.
7
 However, since there is scarcity of 

interpreters, little attention is given to compliance with the law. 

3.2 Inadequate Enforcement of the Law 

According to the African Theory on the Culture of Community, the African community was 

characterized by restorative justice.
8
 Consequently, the aim was to restore the relationship and 

reconcile the individual with the community. This is opposed to retributive justice, which was 

intended solely to punish the individual.
9
 While resolving conflicts, the accused was given ample 

opportunity to be heard. The aim was to reconcile the individual with the entire community.
10

 

This is a clear allusion to the fairness an asylum seeker is supposed to have in RSD. The African 

theory on community is an important pointer to the aspect of value of humanity, fairness and 

concern for people in a society. The theory advances the need for a fair hearing as a means of 

enforcing the law with regard to interpretation. 

Berk-Seligson argues that constitutional guarantee to a court interpreter is the best obligation that 

the state can make in this regard.
11

 In the absence of a constitutional provision for interpretation, 

legal provisions are made in different states in the USA.
12

 The Director of the Administrative 

Office is required to certify qualifications of certified interpreters.
13

 Berk-Seligson puts emphasis 

on constitutional guarantee as the best obligation for interpreters. Accordingly, this study shows 

that despite having a constitutional provision on interpretation, the right is not yet fully utilized 

in Kenya. Therefore, it is important to reinforce enforcement mechanisms.  
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Baraka observed that: 

Many interpreters are only concerned with doing work for money. They are not familiar 

with the laws and rules of interpretation due to lack of training, since the RSD officers 

are desperate for someone to interpreter the language they do not know or understand, 

little attention is paid to whether the interpreter is following the rules or not. Provided 

they help them understand what the asylum seeker seems to say.
14

 

The above description of interpreters in Kenya is an absolute deviation from their 

responsibilities.
15

 Section 12 of Refugee Regulations provide for the requirement of an 

interpreter where necessary.
16

 This is further emphasized by Article 50(2) (m), which provides 

for the right to an interpreter.
17

 Essie remarked that: 

Kenya is a state party to International Conventions relating to human and refugee rights 

[.] The international laws like Conventions are now domesticated in Kenyan laws via 

section 16 of refugee act [.] The act allows that every refugee and all their families 

staying in Kenya are entitled to the rights like employment, security among others and 

have the obligation to observe the state laws as well as international laws that that Kenya 

has ratified. The question is whether these laws are utilized.
18

 

Although the Refugee Act has been in existence for over ten years, interpretation in RSD still 

faces the same challenges of poor quality of interpretation. Adequate enforcement of the law will 

probably be a way forward. According to some respondents, inadequate enforcement is as a 

result of the system being overburdened with considerable resource constraints.
19

 However, apart 

from financial constraint there other reasons that contribute to inadequate enforcement of the 

law. Stringent measures should be implemented to make sure that interpreters are bound by their 

duty to provide honest and truthful interpretation. 

The refugee status determination officers simply do not have enough time to carry out a thorough 

examination to obtain adequate details.
20

 This attitude has also given rise to a sense of „I know it 

all‟ among adjudicators. They developed a belief that they can tell if a person is deceiving.
21

 

Arguably, it can be concluded that the asylum officers have also contributed to the inadequate 
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enforcement of the law. Proper procedures need to be followed since asylum seekers have a right 

to fair interpretation.  

3.3 Laws on Interpretation 

Kenya is a party to various international laws that are related to people seeking asylum.
22

 For 

example, it assented to the 1951 Convention on May 16, 1966 and its 1967 Protocol in 1981.
23

 

The rule of non-return is the basis of refugee protection in the world. The obligatory principle is 

explained in Article 33 of the 1951 Convention.
24

 Kenya is a signatory to the 1969 Organization 

of African Unity Convention. The republic of Kenya signed it in 1969 and ratified in 1992.
25

 The 

OAU widens the definition of a refugee and focuses more on the intolerable and insecure 

situation which compels people to flee.
26

 Further, Kenya ratified the 1984 Convention against 

Torture and other Cruel, Inhumane or Degrading Treatment or Punishment in 1997.
27

 Other 

treaties to which Kenya is a signatory include the International Covenant on Civil and Political 

Rights, and the African Charter on Human and Peoples' Rights.
28

 These laws play a 

complementary function in enhancing the safety of asylum seekers. Article 1(3) of the UN 

Charter emphasizes the importance of respect for human rights and fundamental freedoms 

without discrimination. Towards this end, one of the crucial rights asylum seekers require is to 

express themselves in their own languages. Especially when submitting their stories before the 

RSD officials. Furthermore, Kenya does not have any reservations or interpretative declarations 

with regard to the implementation of the above treaties.  

Kenya enacted the Refugee law and its supplementary legislation in 2006.
29

 The Refugee Act 

and the Refugee Regulations deal with refugee status determination and highlight the need for an 

interpreter during RSD. The Constitution outlines that general rules of international law and 
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treaties are part of Kenya‟s legal system.
30

 However, courts have taken different positions on this 

provision. The Court in Amina Said Abdalla & 2 others v County Government of Kilifi & 2 

others [2017] eKLR,
31

 rightly observed that environmental law mainly regulates the sustainable 

use of natural resources according to the basic principles developed over the years through both 

national and international processes. While in the cases of Re the Matter of Zipporah Wambui 

Mathara,
32

 Beatrice Wanjiku & Another v Attorney General & Others
33

 and Diamond Trust of 

Kenya Ltd v Daniel Mwema Mulwa,
34

 the plaintiffs, relying on Article 11 of the International 

Covenant on Civil and Political Rights,
35

 challenged orders of their respective committal to civil 

jail for failure to settle monetary claims made against them. Two issues were raised in all those 

cases. The first one was with regard to the supremacy of Article 11 of the ICCPR. It was argued 

that since Article 2(6) is in the supremacy clause in the Constitution, therefore, treaties and, in 

this particular case, Article 11 of ICCPR, rank pari-passu with the Constitution and should 

therefore be regarded as part of the highest law of the land.  

Koome J did not address that issue in the first case, but Justices Majanja and Njagi, who decided 

the second and third cases respectively, quite correctly dismissed that argument. They said mere 

situation of the international treaties in the supremacy clause in the Constitution does not accord 

them any primacy. If that were the case, like the American Constitution,
36

 the Kenya 

Constitution could have expressly so stated. Justice Njagi held that the highest position Article 

11 of the ICCPR can benefit from is to be positioned in equivalence with the Act of Parliament. 

It is evident from the cases so far decided that it has not been an easy task to determine the 

correct place of international law in Kenya with courts often taking various positions. Article 47 

provides for a fair administration action that is procedurally just and fair.
37

 In addition the 

Refugee Regulation provides for the need of a competent interpreter.
38

 Rule 4 (1) of the 

Evidence (Out of Court Confessions) Rules 2009 allows the accused persons to use the language 

                                                           
30

 Article 2(5), the Constitution of Kenya, 2010. 
31

 ELC Case No. 283 OF 2016. 
32

 David Maina v Zippora Mathara Wambui, Kangema SRMCC No. 19B of 2010. 
33

 Beatrice Wanjiku & Another v Attorney General & Others Nairobi HCCC. No. 190 of 2011. 
34

 Diamond Trust of Kenya Ltd v Daniel Mwema Mulwa, Nairobi HCCC No. 70 of 2002. 
35

 The International Covenant on Civil and Political Rights, Vol 999 UNTS 171. 
36

 Constitution of the United States of America, Article VI Section 2. 
37

 The Constitution of Kenya, 2010. 
38

 Refugee (Reception, Registration and Adjudication) Regulations, 2009. 



77 

 

they are comfortable with. Despite the above provisions, there are some challenges still faced by 

asylum seekers. The law in relation to interpretation is adequate. However, the challenge is the 

underutilization of the same law. Fatuma commented that: 

Yes. The Kenyan Constitutional framework provides a sound basis upon which rights 

interconnected with the need for interpreters can be leveraged.
39

 

Out of the 29 respondents interviewed, 79% [n=23] agreed that, if the Refugees Act and the 

UNHCR guidelines are implemented to the letter, it will result in effective interpretation. While 

22% [n=6] said that more laws should be put in place to reinforce the work of interpreters. Toet 

observed that: 

I think the law has developed tremendously over the years. Since 1951, we have seen that 

countries are more receptive to refugees. The rule of Non-Return is now accepted as an 

element of non- derogatory principle of international customary law. So many laws talk 

about asylum seeking today.
40

 

Additionally, section 12 of the regulations gives the asylum seeker the right to a competent 

interpreter.
41

 However, qualities of such an interpreter are not stipulated. Therefore, the results of 

this study will be particularly instrumental in interrogating the shortcomings of the existing 

refugee legislations and policies. 

3.3.1 Enforcement Mechanisms 

Other Enforcement mechanisms could be understood to mean alternative methods 

which encourage compliance.
42

 Interpretation is considered as unregulated career in most 

countries.
43

 However, interpreters execute a demanding job in various contexts of legal 

profession, Health, and social work. Employees working in these domains usually undergo 

formal training for them to qualify. Later, they are hired to work with strict adherence to the 

Codes of conduct.
44

 Candy remarked that: 

When they face moral dilemmas in their work, they can access professional development 

so that they keep up to date. They must undertake regular refresher courses in ethics. 

Many interpreters rarely have access to this sort of ethical system. This places the 
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responsibility on interpreters to reflect on ethical aspects as they carry out their work in 

interpretation practice. They have to uphold both professional performance and social 

responsibility.
45

 

Nina argued that: 

They should create awareness amongst refugees, such that they are aware of their 

substantive right for interpretation. Individual responsibility among the interpreters and 

UNHCR should work hand - in - hand with the local agencies in charge of refugees to 

promote refugee welfare.
46

 

Nema commented that: 

There is need for construction of a database of persons as a verification process on 

interpreters that ascribe and meet certain standards. Interpreters are faced with many of 

possible options. They have to meet the required threshold to be declared as qualified. 

Also, they need to be guided by standards and ethics. At this point they need to be guided 

by morals
47

 

Interpreters who belong to an organized system tend to perform better. Further, those from a 

background with a more developed ethical structures and legal framework have good practice.
48

 

These include self-commitment and enhanced understanding of their responsibilities.
49

 Nana said 

that: 

To reward their good effort and hold them accountable when they fail to abide with the 

regulation is a step towards motivating interpreters to be effective. Proper training and 

continuous refresher courses would be helpful to acquire more skills, more work to be 

given to them, remuneration and appreciation
50

 

Interpreters usually do their best.
51

 They are honest in their work, and faithful to the testimony of 

foreign languages.
52

 However, they are likely to make mistakes in the course of their work, if 

they do not have the necessary skills. That is why this study opines that training by RAS and 

Non-governmental organization is one of the requirements for effective interpretation in RSD. 

Those who interpret need to consider a number of factors for communication to be effective.
53
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They need to consider the body language, demeanor, in addition to the spoken words of the 

claimant.
54

 Failure to recognize these factors during the interpretation process may be 

detrimental to a claimant‟s case. As a consequence, an asylum seekers‟ failure to testify may be 

due to failure to adhere to the mentioned aspects. This study argues that there is need for 

enforcement of legislation to direct the career of interpretation.  

California State goes beyond creating laws and regulations to design a program for training. 

Examination is administered to those who wish to become Professional 

interpreters.
55

 All interpreters have programs for annual renewals, continuing education and 

professional assignment standards defined by the California Judicial Council.
56

  However, it is 

important to have adequate enforcement of regulations with regard to interpreters. As a result, 

asylum seekers will be in position to understand and follow the process despite their language 

differences. 

Wils commented that: 

Though it may sound unorthodox, interpreters should sign legal documents indicating 

that they are culpable for information they provide and if the information they offer is 

wrong, they should be prosecuted.  The interviews should be recorded or taped so that 

everyone knows that he/she is responsible.
57

 

 

According to Justice Hugo Black in Oregon v Mitchell (1970), making use of a waiter as an 

interpreter was improper since the waiter served at the hotel where crimes were claimed to have 

taken place.
58

 Court officers have a task to make sure that the interpreter is competent enough to 

do the job.
59

 The asylum officer and interpreters need to agree on standards of operation 

procedures before the RSD process starts. Notably, an interpreter must remain impartial and 

accurate all the time.  
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Some respondents argued that good remuneration has always been a good motivation for good 

performance in any place of work.
60

 Interpreters are professionals in the same manner as doctors, 

surgeons, lawyers, mechanics, and computer scientists. They have the right to fix their salary rate 

as they deem depending on the complexity of the work at hand.
61

 Thus, commensurate 

remuneration for interpreters should be a matter of policy and not opinion. However, emphasis 

on remuneration may lead to use of incompetent interpreters as they may not demand much in 

terms of payment.  

From the forgoing, there is need to assess the abilities and skills of bilingual staff besides their 

submission of credentials.
62

 An assessment should be done to establish the credibility of the 

bilingual personnel.
63

 There is need for officers and staff to be equipped with basic language 

tools and language access protocol. Further, the government should collaborate with faith-based 

organizations and charity organizations to collectively support the work of interpreters. RAS 

should also conduct in-house training for on-staff or employed interpreters. In addition, there is 

need for cultural awareness training sessions for asylum officers and interpreters. Finally, it is 

advisable to carry out community outreach programs to sensitize and reinforce collaboration with 

law enforcement institutions and the community. 

3.3.2 Standards of Practice for Interpreters 

Standards refer to a compulsory act or regulation intended to help in enhancing conformity to a 

policy.
64

 A standard is supposed to ensure that a policy is implemented.
65

 In addition, standards 

are typically developed in accordance with regulations. Accordingly, they include suggestions, or 

administrative directives planned to attain a policy‟s objectives. 

Following the provisions of the ICCPR, different countries have come up with measures to 

ensure that interpretation as a basic right is provided for.
66

 For this study two judicial systems 
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shall be discussed: the South African judicial system and the USA judicial system. These two 

countries have set different standards for their interpreters leading to efficiency in their judicial 

proceedings. A look at these Jurisdictions will show that there is need for adequate enforcement 

of the of interpreters‟ Legal duty. Kim advised that: 

Interpreters need to comply with ethical standards, laws of the country coupled with 

adherence to ethical standards. They need to be accurate and reliable in order to interpret 

the words of the speaker well. By so doing they fulfill their obligations successfully.
67

 

 Tina emphasized that: 

Correct and accurate communication of information between an asylum seeker with the 

officer who is unable to speak the language of the asylum seeker is vital, in order to 

facilitate the communication. Interpreter‟s ethics, competency is important to achieve 

efficiency in interpretation.
68

 

In the selection of interpreters, it important to ensure that such interpreters are fluent. Most 

respondents agreed that there is need to set some standards to guide interpreters. However, due to 

scarcity of interpreters, some of the guidelines may hardly be adhered to. Out the 24 respondents, 

83% [n=20] confirmed the need for some standards and guidelines to help interpreters. On the 

other hand, 8% [n=2] indicated that interpreters can learn on the job. 

Lack of the laid down guidelines, as proposed by the language expectancy theory leads to a 

vacuum in the expected outcome.
69

 Language expectations theory suggests that various 

languages have particular set of rules.
70

 The rules are specifically put in place in line with the 

prevailing circumstances.
71

 The theory states that, the preferred communication is based on the 

customs of a given community.
72

 In addition, the theory maintains that there are specific 

standards and guidelines of speech that have already been established in various settings.
73

 The 

words used in judicial proceedings are an example of the socially expected divergences from the 
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standard language.
74

 The Language Expectancy theory points out that in some social setting, 

certain language variations are used. 

In South Africa the failure to meet set standards is easily identified since the standards are 

established.
75

 The legislation in USA checks the quality of interpreters.
76

 It goes as far as grading 

the level of interpreters.
77

 Hence, it establishes professionalism, compliance to rules and good 

performance by interpreters. 

Nina stated that: 

Interpreters are bound by codes of conduct and ethics that they should strictly abide by. 

Although I am unsure whether there are any international, regional or national standards 

and guidelines, different organizations and state agencies that regularly require the 

services of interpreters do adopt codes of conduct that these persons should adhere to. For 

instance, there is the United Nations High Commission for Refugees Interpreter‟s Code 

of Ethics. In summary, common requirements are that an interpreter must uphold 

confidentiality, impartiality, maintain a professional attitude.
78

 

The code of conduct in the professional body of interpreters is necessary. This is because of the 

many pressures in the workplace that the interpreter faces in the line of duty.
79

 In addition, the 

context of interpreting itself is not easy because of the many issues that arise while interpreting. 

However, an interpreter should maintain professional ethics.
80

 The aim of a code of ethics is 

normally to set up a general knowledge on conduct required of the members of a professional 

group.
81

 Qualified people are competent in making rational decisions. More so, they are capable 

of applying their skills in making an informed resolution in circumstances where the ordinary 

people cannot, because they are not qualified in the particular profession.
82

 

US Citizenship and Immigration Services (USCIS) has developed detailed guidelines.
83

 The 

guidelines help adjudicators, including Asylum Officers to evaluate the interpretation of 
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interviews.
84

 USCIS has separate guidelines for its officers working with refugees and asylum-

seekers to ensure accurate interpretation in asylum proceedings.
85

 They have a training module 

on working with interpreters.
86

 It comprises over forty pages of detailed guidelines, exercises, 

and additional recommended reading. The guidelines help adjudicators to evaluate the accuracy 

and adequacy of interpretation during the interview.
87

 The existence of thoughtful and detailed 

guidance exhibits a clear commitment to ensuring language access. 

Interpretation is regulated with moral principles that interpreters have to abide with, so as to 

efficiently carry out their duties.
88

 These include: loyalty, secrecy, neutrality and honesty.
89

 

Adherence to such ethical standards by interpreters contributes to a fair process.
90

 By and large, 

lack of information and inadequate prior knowledge negatively impacts on the renditions made 

by interpreters.
91

 More so, inadequate information on linguistic code, specialized terminologies, 

overlapping or co-speech leads to poor interpretation.
92

 Professional ethics requires the 

interpreter to transmit the speaker‟s words in an eloquent form in order to provide the equivalent 

information in another language.
93

  Interpreters are to refrain from reproducing the incorrect 

version of the message that is different the original words.
94

 Despite the increasing importance 

on the procedure of language and cultural interpretation, few countries appear to recognize the 

delicate position of the interpreters‟ task. In addition, there are ethical predicaments which are 

                                                           
84

 US Citizenships and Immigrations Services, „Roles and use of Interpreters in domestic Field Offices‟ (2017) 

<https://www.uscis.gov/sites/default/files/USCIS/Laws/Memoranda/2017/2017-17-1-RoleUseInterpreters-PM-602-

0125-1>Accessed 28 December 2020. 
85

 Laura Abel, „Language Access in the Immigration Courts‟, (2011) Brennan CTR for Justice at 

<https://www.brennancenter.org/sites/default/files/legacy/Justice/LangAccess/Language_Access_in_Immigration_C

ourts.pdf.>Accessed 29 December 2020. 
86

 Alana M, Re-Victimization the Asylum Process: Jimenez Ferreira v Lynch: Re- Assessing the Weight Placed on 

Credible Fear Interviews in Determining Credibility Assessment, 36 LAW & INEQ 315, 326 2018. 458 
87

 Ibid. 
88

 Morris R, „The Moral Dilemmas of Court Interpreting: The Translators,‟ (1995)   Volume 1, Number 1, 25-46. 
89

 Ibid. 
90

 Gonzalez et al, The Fundamentals of Courts Interpretations: Theory, Policy, and Practices (Durham: Carolina 

Academic Press, 1991). 
91

 Ibid. 
92

 Walker, Anne G, „Languages at Work in Law: The Customs, Conventions, and Appellate Consequences of Court 

Reporting,‟ (1990) in Levi and Walker, Languages in the Judicial Processes, (New York and London, Plenum 

Press, 1990) 203-244. 
93

 Ibid. 
94

 Morris R, „The Interlingual Interpreters: The Cypher or Intelligent Participant the Interpreter‟s Turn,‟ (1993b) VI 

(18) International Journal for the Semiotics of Law 271-290. 

https://www.uscis.gov/%20sites/default/files/USCIS/Laws/Memoranda/2017/2017-17-1-RoleUseInterpreters-PM-602-0125-1
https://www.uscis.gov/%20sites/default/files/USCIS/Laws/Memoranda/2017/2017-17-1-RoleUseInterpreters-PM-602-0125-1
https://www.brennancenter.org/sites/default/files/legacy/Justice/LangAccess/Language_Access_in_Immigration_Courts.pdf.
https://www.brennancenter.org/sites/default/files/legacy/Justice/LangAccess/Language_Access_in_Immigration_Courts.pdf.


84 

 

innate in interpretation.
95

 According to the professional ethics, and for the purpose of precision, 

an interpreter is not supposed to interfere with the message authored by the asylum seeker.
96

 

3.3.3 Asylum Seekers’ Right to an Interpreter 

Chapter one presented the Natural law theory.
97

 According natural law, rights are natural and 

inherent in a human being by the fact that the person exists.
98

 All human beings deserve a just 

treatment which is a universal requirement according to natural law.
99

 Therefore, the requirement 

for effective interpretation in asylum hearing in Kenya is a universal right. Standards of natural 

law can only be determined by a rational being. Hence, it is an undeniable right and asylum 

seekers need to be aware of this right. RAS together with the civil society organizations should 

create awareness by sensitizing asylum seekers on this right. 

It is apparently acknowledged that states keep information not for their own benefit but for the 

interest of their citizens.
100

 Besides, government institutions should ensure that the public has 

access to that information.
101

 This acknowledgment is replicated in the tremendous increase of 

regulations regarding access to information.
102

 Many international organizations have resolutely 

recognized the importance of the right to access of information.
103

 Towards this end, the call for 

sufficient laws to enhance respect for the right has been on the rise. These include international 

organizations such as the UN, the Organization of American States, the Council of Europe and 

the African Union. 

According to UN, the right to freedom of information held by government institutions is a basic 

right and has to be implemented right form the national level.
104

 This can be done through 
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comprehensive enactment of laws based on the standard of utmost disclosure.
105

 Hence, the 

assumption can be that states must avail information to the public subject to a few exceptions.
106

 

At the regional level, some systems on the right to access of information have been established 

within the Americas, Europe and Africa. The regions officially acknowledged the importance of 

access to information as a human right. According to the Organization of American States, the 

right is an essential element of democracy.
107

 In a democratic governance, leaders have a 

responsibility to ensure that people who gave them authority have the right of access to  

information.
108

 Furthermore, the people entrusted them with the power to make resolutions on 

public issues on their behalf.
109

 It is to the people who delegate the management of public duties 

that belongs the right to information. 

In 1981, the political decision-making body of the Council of Europe adopted recommendation 

no (81)19. The recommendation was basically on the right of access to information held by 

government officers. It stated that every person living within the boundaries of a country which 

is a member of the council, shall have the right to acquire on application information held by the 

public institutions.
110

  

In 2002, under the organization of African Union, the African Commission on Human and 

Peoples‟ Rights adopted a Declaration of Principles on Freedom of Expression in Africa.
111

 The 

statement evidently approves the right to access information held by public institutions. Further, 

it expressed that public entities are custodians of information held on behalf of the public. 

Therefore, all people have a right to access the information, subject to clear exceptions.
112

 As 

discussed above, the law at international level on ATI is sufficient. However, the challenge is on 

each state to ensure that such provisions are ratified and domesticated. The international law on 
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FOI applies to both nationals and non-citizens.  These laws can then fill the gaps that countries 

such as Kenya have in relation to the scope of applications of the domestic laws on ATI. 

The Constitution of Kenya narrows the entitlement to the right of ATI to citizens. Article 35(1) 

clearly stipulates that only citizens have the right of ATI. However, there is a possibility of non-

citizens using nationals like lawyers to request and obtain information from the country on their 

behalf.
113

 Additionally, there are countries like South Africa and Nigeria which do not limit the 

right of access to information to citizens.
114

  Nevertheless, there is hardly any practical evidence 

to show that those countries have had their national security compromised due to information 

given to non-citizens.
115

Asylum seekers are to be availed with competent interpreters. They have 

a right to choose an interpreter they prefer, one who meets their needs.
116

 Besides, they need to 

be informed about their right to an interpreter. Bella commented that: 

I do not think asylum applicants know their right to an interpreter during RSD. Programs 

by UNHCR and Non-Governmental Organizations that work with refugees have raised 

awareness of this right but sometimes the right is not realized and the asylum seekers do 

not know who to turn to, to ventilate their issues. For instance, some asylum seekers are 

not able to tell their stories in detail because of failure to understand the interviewer‟s 

dialect, although they are given an opportunity to have an interpreter.
117

 

Ruffo stated that: 

Most of them often do not know. This is mainly because they come from countries where 

individual rights are nearly non-existence or rather their governments have infringed on 

their rights.
118

 

Alele contended that: 

Some are aware of this right. However, from my experience, the asylum seekers often 

think that it is a favor or a kind gesture from organizations. Therefore, most of them are 

not aware because they lack proper education; hence they need to be sensitized.
119

 

The importance of an interpreter was emphasized in the case of R (on the application of Gashi) v 

Chief Adjudicator, 
120

 the court decided that failure to avail a knowledgeable interpreter for G 
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amounted to a technical error because it was a means of obtaining evidence. RSD officers are 

supposed to make sure that the asylum seekers know their right to an interpreter. Furthermore, 

they need to ascertain that concrete measures are taken to provide interpretation services which 

meet the quality required under the law. It is possible to make informed judgments about the 

quality of interpreters‟ service before the questioning begins, by finding out qualifications and 

experience. On awareness of asylum‟s right, Uziru observed that: 

Yes, in theory but not in practice. Documents exist that allude to the right but 

often the process is clogged, not allowing for the relevant persons to understand 

their right in this regard. Besides, they may not be aware due to ignorance or fear 

of being denied refugee status.
121

 

On the need for interpretation, the court gave the criteria to assess this need in the Brozicek case 

(Brozicek v. Italy), it was stated that regard must be made to the specific suspect‟s ability to 

speak and understand the language.
122

 The grasp should be to the level required in light of the 

details of the case. The police decision not to provide interpretation did not demonstrate that the 

suspect could speak the language. Therefore, the act of police contravened the directive that 

required them to ascertain the ability of the suspect to communicate effectively in the target 

language.
123

 The court must, accordingly, promote the effectiveness of such directives by 

ensuring that its own decision is not contaminated by any infringement.
124

 It should use means at 

its disposal such as issuing an order to repeat pre-trial in order to enhance a fair process. The 

court can refuse to rely on their results where interpretation needs were not adhered to.
125

 

3.4 The Role of Stakeholders in Refugee Status Determination 

3.4.1 Civil Society 

The World Bank defines civil society as a range of organizations. They include:  community 

groups, non-governmental organizations, labour unions, indigenous groups, charitable 

organizations, faith-based organizations, professional associations, and foundations.
126

 Besides 

the law, the Government together with other stakeholders in society can find other alternatives 
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for enforcement of interpreters‟ legal duties. The African theory on the Culture of Community 

focuses on humanity. The values and rights advanced by the African theory can be actualized by 

the civil society.
127

 The civil society groups should be able to ensure that interpreters facilitate 

justice for the asylum seeker. The constitution gives the freedom of expression to request, obtain 

or convey information.
128

 Further, all people have the right to liberty and the right to take part in 

an association of any type.
129

 

Fahari agreed that: 

They should create awareness amongst asylum seekers, such that they are aware of their 

substantive right for interpretation and asylum seekers should certify that the 

interpretation services they are provided with were satisfactory.
130

 

Bongo who works with Refugee Consortium of Kenya stated that: 

UNHCR, Jesuit Refugees Services, Refugee Consortium of Kenya, Danish Refugee 

Council among other organizations should be part of the bodies to enforce the duty of 

Interpreters. They are better placed in creating awareness among asylum seekers and 

refugees. This is because we work directly with them and can help the government 

exercise its primary duty in RSD.
131

 

The government of Kenya should collaborate with Civil Organizations to seek adequate funding. 

The funds will help to cater for training interpreters and managing interpretation programs.
132

 In 

addition, such programs should target other languages other than Kiswahili and English. This can 

be through partnerships with International or National non-governmental Organizations.
133

 The 

Catholic Church, through various organizations like Association of Sisterhoods of Kenya 

(AOSK), Jesuit Refugee Services, Talitha Kum, Caritas, Justice and Peace and CRS, has made 

some strides. They have been able to create awareness of rights among many vulnerable people 

in Kenya and beyond. The categories include asylum seekers, among others. Mariam explained 

that: 

During Lenten season, we donate some items to the needy people. We manage to get 

donations from well-wishers, students, Christians, benefactors and others. What we do 

during the Holly week, we visit children‟s home, prisons and camps. That is how we 
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distribute those items, in the course of our work we listen to their stories and guide them. 

Most of us are social workers. These people usually raise a lot of legal issues like their 

welfare needs, rights to better accommodation, food among others. We usually direct 

them to those who can help them especially the officers concerned.
134

 

The government should work closely with various non-governmental organizations to discover 

the possibility of establishing regional or national teams of interpreters.  Such organizations will 

eventually help in resource mobilization. Interpretation is an expensive venture in terms of 

training and service. Therefore, collective effort will yield some fruits.  

3.4.2 Interpreters 

There is need for interpreters to be aware that all the details said by the interviewer or applicant 

must be interpreted.
135

 It is not enough to sum up or embellish the message by filling in missing 

information.
136

 Further, interpreters are not allowed to make any change on the words of the 

asylum seeker in order to sound more articulate, convincing or educated.
137

 Interpreters should 

be trained to take notes during the asylum hearing in order to ensure the accuracy of what is 

being transmitted, and to write all the facts correctly.
138

 Names of persons, places, or things must 

be spelled out for the sake of clarity and precision. Interpreters should allow the interviewer or 

applicant to ask questions where necessary. Finally, an interpreter is to remain both impartial and 

accurate without interfering with the decisions making process.  

3.4.3 Refugee Status Determination Officials 

RSD officers are expected to read and understand the basic data, registration forms and other 

relevant testimonies.
139

 They should translate if need be and scrutinize all copies of all 

documents received from the asylum seeker before the date of interview.
140

 Accordingly, it helps 

them to prepare adequately and be in position to ask relevant questions. Further, adequate 

preparations enable officers to identify any missing, incomplete, inconsistent or unclear 
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information.
141

 A disorganized interviewer who appears uncertain as to the applicant‟s correct 

details is likely to be viewed with suspicion.
142

 This can be a barrier to obtaining a honest 

explanation of the claim on which the decision of the application depend. 

Sometimes an interpreter may be required during the asylum hearing. This may constitute an 

extra obstacle to accurate communication.
143

 It is vital to brief the interpreter in advance about 

the interview to enable the person to make adequate preparations.
144

 The interviewer has to 

explain how the interview will be conducted and the type of questions which will be asked.
145

 

Some information on the asylum process and common terminologies may also be helpful.
146

 In 

all cases interpreters should be given directives regarding the code of conduct expected of them. 

It is particularly vital to emphasize on the principle of confidentiality of all information that 

pertains the asylum seeker. Further, it is imperative to ensure that the interpreter understands that 

he or she must remain impartial and objective during the RSD process.
147

 If the interviewer is not 

contended with the interpreter‟s qualities then the interview should not proceed.  

3.4.4 Asylum seekers  

Asylum seekers have the duty to speak the truth and to fully cooperate in the interview process 

which means they must not distort, fabricate or omit details.
148

 If they purposely distort, fabricate 

or omit facts, it may have an impact on the way their application for asylum will be considered 

and processed.
149

 An interpreter may be made available if necessary so that the asylum seeker 

and the refugee status determination officer are able to communicate.
150

 The interpreter is to 

remain both objective and accurate as he or she has no role in making decisions about the 

application. There is need for the asylum seeker to inform the RSD officials in case the applicant 

does not entirely understand the interpreter due to variations in dialect. Similarly, the asylum 

seeker should report cases of harassment in the course of interviews.  
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3.4.5 Refugees  

In a case where refugee interpreters are utilized, there are some factors to be considered. First, a 

refugee should not be employed if he or she is closely related to the asylum seeker. Secondly, the 

refugee should not have connections with asylum seeker such as political party affiliation.
151

 It is 

imperative to recall that the relation between the asylum seeker and the interpreter will affect the 

interaction between them.
152

 There is need for the applicant and the interpreter to communicate 

freely and feel comfortable with each other.
153

 The aim is to preserve the objectives of the 

interview process. Where asylum seekers or refugees are used to interpret, the interpretation 

services should be restricted to communication at the preliminary stage of reception.
154

 RSD 

officers should make effort to obtain the services of a competent interpreter. 

3.5 Availability of Interpreters 

There are two official languages in Kenya. English and Kiswahili which are spoken together 

with other local languages.
155

 Kenyans with some level of formal education are proficient in their 

mother tongue, Kiswahili and English.
156

 The phrase mother tongue refers to the local 

language.
157

 In most cases mother tongue is usually the first by sequential order of acquisition 

but not essentially the one in which an individual may be most fluent. The reason is that 

language acquisition in vernacular usually takes place informally.
158

 Just like any other African 

country, languages in Kenya are spread socially, rather than geographically.
159

 Mother tongue is 

basically used in the local communities particularly in rural areas. However, Kiswahili is casual 

inter-ethnic communication medium.
160
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The percentage of unqualified interpreters is higher in community interpreting than conference 

interpreting.
161

 The rationale is that most international organizations consider the qualification 

and accreditation requirements before employing interpreters.
162

 What about interpreters in 

RSD? By now we know the position. This study established that many interpreters working in 

RSD have not obtained formal training. In addition, there is need to have interpreters fit for the 

Kenyan context. By this I mean, interpreters who are competent in the asylum seekers language. 

Interpreting has received recognition as a vital part of the judicial system.
163

 Yet, the demand for 

interpreters has far exceeded their availability. Interpreters cannot relocate to where they are 

needed, because the need keeps changing locations.
164

 That means they have to be ready to 

travel, or work via virtual interpretation platforms.
165

 In community interpreting for instance, 

language needs vary as it follows the model of supply and demand.
166

 Competent interpreters 

might be available for some language combinations but not for others.
167

 Therefore in RSD, there 

is need to have many interpreters with various language combinations. Notably, Africa is highly 

multi-lingual more interpreters will be a way forward.  

Ngazi contended that: 

They are not always readily available. Sometimes they get interpreters on a need to need 

basis. This depends on the circumstances. For areas such as the Northern border of 

Kenya, there is more probability of getting interpreters of Somali and Sudanese origin as 

most asylum-seekers are from these countries. However, for those from other countries 

speaking other languages, it is a challenge getting an interpreter.
168

 

 

Lega said that: 

I think they are. UNHCR offices in Kenya are well staffed. Sometimes interpreters can be 

contacted on a need to need basis. It is the multi-lingual language barriers making them 

not to be readily available.
169
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In today‟s multicultural world, chances for interpreters to obtain career competence through 

training in order to work in specialized domains remain limited.
170

 This is particularly in the so 

called „uncommon languages‟ of current migrants.
171

 Some respondents pointed out that, formal 

interpreters are inadequate.
172

 This shortage of qualified interpreters for legal domains in times of 

increasing need sounds ironical.
173

 Further, the need for training had a land mark precedent as 

early as the 1945-1946 Nuremberg Trials by the International Military Tribunal.
174

 Therefore, 

Judges, legal practitioners, RSD, and UNHCR officials need to advance their skills of 

interpretation upon which justice depends.
175

 Justice is based on the access information from the 

witnesses who are conversant in a language different from the one used by the institution.
176

 It is 

also important to have more personnel in interpretation sector who meet some qualifications for 

effective interpretation.  Wataka stated that: 

Special legal interpreting scholarship should be made available for interpreters to study 

overseas to study proper interpretation skills. This will go a long way to help interpreters 

perform well in judicial and quasi-judicial cases and in this case, during the refugee status 

determination. The asylum seeker will be able to have his or her case heard well. Also, 

Local institutions of higher learning should consider offering relevant interpretation 

courses.
177

 

The study found that, trained and certified interpreters are not easily found. Furthermore, those 

available do not meet the required standard, which affects the quality of interpretation 

offered.
178

 Indeed, Kenya like other African countries, many citizens are unable to fluently speak 

their national languages. As such, a great number of interpreting users are nationals as well. 

Consequently, many African states have a large population of asylum seekers who require 
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interpretation during RSD. Interpretation is an important aspect in Africa since it allows people 

to access their public services. This indicates that interpretation in Africa is not connected mainly 

to the rights of asylum seekers. The citizens need it as well in order to access their basic needs of 

education, health and security among others.
179

 However, training interpreters requires finances 

which are inadequate in many countries. Developing countries specifically, face financial 

hardships, and professionalizing interpretation competes with more critical needs which are a 

priority such as education, health care and security. Training interpreters is, therefore, just part of 

a complex equation which stands in parity with several significant needs in Kenya. 

3.6 Measures for Enforcement of the Law 

The study identified measures with regard to enforcement of the laws for effective RSD process. 

Most respondents said that strict measures should be put in place. Of the 31 respondents, 77% 

[n=24] of the respondents agreed that there ought to be a basic manual updated regularly on the 

skills and training of interpreters. In addition, they said there is need to step up public interest 

litigation involving poor interpretation. However, 23% [n=7] indicated that the mechanisms in 

place suffice. It is necessary that those who misinterpret should be punished by the courts of law 

if found to be guilty. 

Narsa said that: 

There should be a consortium of interpreter in a country. Within them they can have a 

panel to deliberate on misconducts. It is from their deliberations and aspirations that we 

can come up with laws. This then can be incorporated into refugees act.
180

 

Bena commented that: 

The 1977 UNHCR recommendations by the managerial Committee in global safety of 

Refugees proposes that applicants should be availed with the essential to prepare their 

case for asylum interview as well as the availing the services of capable interpreters 

before giving their applications to the responsible officers. One of the ingredients of the 

right to a fair process, and to a competent interpreter should be a minimum standard in 

RSD that cannot be derogated from. This will mandate all RSD processes to mainstream 

and ensure the provision of interpretation services otherwise any decision arrived at is 

arbitrary, unfair and voidable.
181

 

Bella advised that: 
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Those that break the laws with regard to interpretation should be arraigned in the court of 

law and if found guilty be punished in accordance with the law. This would be a deterrent 

way to enforce the law. I, however, also believe that with proper training and oath taking, 

interpretation services would improve.
182

 

Promotion of training and certification of interpreters in this career is needed.
183

 Highly qualified 

interpreters are needed to work in legal settings like court and RSD. This is because such 

proceedings involve issues of personal freedoms and rights.
184

 However, besides specialized 

training in interpretation, refresher workshops, multiple years of practice and experience has 

been a guide to Practioner‟s improvement in this area of specialization. In Zimbabwe, those who 

join the career of interpretation are examined by the senior interpreters by use of formulated 

tests.
185

 The candidates are later trained on the job by senior experts. Besides, the recruits are 

directed to read two books: One, a guide to interpreting in judicial proceedings,
186

 and the second 

one is the phrasebooks for interpreters.
187

 The two sets of books are available in three languages 

of Shona, Ndebele and Nyanja.
188

 

It is important to have a compulsory pre-service training.
189

 Pre-service training, as suggested by 

Hale, may not give assurance of absence of errors during interpretation, but it nevertheless gives 

some guidelines and standards for interpreters.
190

 In many scenarios pre-service training typically 

refers to learning undertaken before employment.
191

 For instance, one can do a course in legal 

interpreting in a college before the provision of interpreting service. In the case of full-time 

employees, pre-service training takes the module of in-house training.
192

 Similarly, this happens 

after an interpreter has successfully completed the course and is later offered the job but before 

                                                           
182

 Bella (n117). 
183

 Mikkelson H, „Towards a Redefinition of the Roles of Courts Interpreters,‟ (1998) Middlebury Institute of 

International Studies at Monterey 3-8. 
184

 Gonzalez R, et al, Fundamentals of Court Interpretation: Theories, Policies, and Practice (Durham, Carolina 

Academic Press, 1991). 
185

 Takimoto M and Koshiba K, „Interpreters' Non-renditions Behaviour and its Effects on Interaction,‟ (2006) The 

International Journal for Translation and Interpreting Research 67-82. 
186

 J Hoffmann (1994). 
187

 G Feltoe (1993). 
188

 Ibid. 
189

 Hale S, The Discourses of Court Interpreting (Amsterdam, Philadelphia, John Benjamins, 2010). 
190

 Ibid. 
191

 Paul R, Svongoro, „Court Interpreting in Zimbabwe: A Descriptive Study of Consecutively Interpreted Rape  

Trials in Regional Magistrates‟ Courts,‟ (2014) A thesis Submitted to the Faculty of Humanities of the University of 

the Witwatersrand‟s, Johannesburg, in partial Fulfillment of the Requirements for the Degree of Doctor of 

Philosophy in Translation and Interpreting, 250-255. 
192

 Ibid. 



96 

 

he or she is deployed to work.
193

 The existing culture of on-the-job training as earlier on 

discussed, should be augmented with pre-employment training. 

There is need for interpreters‟ association in Kenya. Besides, there is need for regulatory 

framework for interpreters in Kenya. With regulations in place, then the next step is to develop a 

national code of conduct for all who belong to the profession of interpretation.
194

 The South 

African Language Practitioners‟ Act of 2014 provides a regulatory framework for interpreters.
195

 

The absence of interpreters association and regulatory structure verifies Herbulot‟s idea that a 

career association protects the dignity of interpreters from being undermined.
196

 According to the 

author, when the status is clearly asserted, other people will definitely respect the profession 

instead of it being taken as merely something that anyone can do. Further, active professional 

association is the best forum for interpreters to channel their complaints about their working 

conditions and terms of employment.
197

 

There is need for installation of audio-recording equipment. Interpreters must be sensitized about 

the system, which serves as a guide against any interpreting errors. With this innovation, 

interpreters should do their best to ensure that their renditions communicate the applicant‟s 

message accurately.
198

 It is imperative for them to rectify any error as quickly as possible. 

Further to this, interpreters should also be encouraged to constantly evaluate their own 

performance by playing back audio-recordings for cases in which they interpreted or those 

interpreted by their colleagues.
199

 Authorities including RSD and RAS should occasionally 

permit interpreters to video-record their performance. This proposal is consistent with De 

Jongh‟s analysis that “video-tapes allow interpreters to critique their own work and to observe 

improvement made by the recruited ones.”
200

 Video recording enables a trainee to replay their 

performance besides watching the work of expert interpreters. Hence, some of the teaching given 
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to trainees should focus on the observation of senior interpreters at work through video 

recordings. The aim is to help interpreter trainers to point out any mistake they observe on the 

new interpreters as they perform their work. 

The use of video-recordings is not only important for beginner interpreters.
201

 Even experienced 

interpreters should occasionally video-record themselves while working. Later, they should be 

allowed to watch the video recording together with their coworkers for them to make a sufficient 

evaluation with the aim of perfecting their skills.
202

 Video recordings should be adopted as a 

mechanism of monitoring interpretation to provide a platform for both interpreters and their 

superiors to assess performance.
203

 More so, video shows the interpreter at work, so that 

whatever is not done well could be observed and evaluated properly for feedback which is an 

important aspect of mentorship. This serves to help the interpreters to remain impartial in their 

work. If they are aware that they may be video-recorded, they would struggle to do their best to 

avoid being victimized. 

Why is it not proper to use someone already at the venue to interpret? There are a number of 

factors why it is unsuitable for children, friends, relatives or refugees to interpret at any law 

enforcement settings.
204

 These persons may not be impartial. Further, they may have an interest 

in the decision of the claim or may be possible suspects themselves.  They may not have been 

subjected to the language proficiency tests. In addition, they may lack the competence to 

maintain meaning while interpreting.  More still, they may not be aware of the limit of their duty 

and may interfere with the meaning of the message given by the applicant.
205

 

Law enforcement authorities are directed to observe communication between the interpreter and 

the applicant.
206

 There are some useful strategies to ensure accuracy. Refugee status 

determination officers can consider the following steps: brief the interpreter on the nature of the 
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interview before starting the process, check their perception by asking the applicant to explain in 

their own words their understanding of the message thus far. Interviewers can go over the 

questions in various forms to confirm response, observe the demeanor, and observe if there are 

major “gaps” in the interpreted version.
207

 Also, interviewers need to be aware of regular pauses 

by the interpreter which may reflect some doubt as to meaning of words or vocabularies.
208

 

However, hesitation may indicate that the interpreter is taking the suitable time needed to make a 

good selection of words. Honesty is a vital element of effective interpretation. If there is any 

doubt or uncertainty, the interpreter is required to make clarification for the parties involved in 

the interview. Above all, refugee status determination officers should not allow secretive 

discussions between the interpreter and the asylum seekers. 

Diva further stated that: 

Local government through police should be actively involved. However, this requires the 

setting up local administration system within camps. Where the members of the hosting 

community, local government, and some refugees are involved in governance. This is 

what I call local government.
209

 

On the other hand, there are instances when bilingual interpreters are used in churches, 

community meetings, hospitals, and offices among others. Pöchhacker argues that bilingual 

interpreters do not have a clearly specific role when interpreting.
210

 Besides, they are more likely 

to make mistakes compared to professional interpreters.
211

 However, in many cases non-

professional interpreters are used in churches, meetings, funerals, weddings and others. Some of 

them have interpreted in many forums and have acquired experience. While others simply 

volunteer to do the job in good faith, some are chosen based on their record of good work. At 

times people in a given community recommend a particular person with good bilingual skills to 

interpret. It is worth noting that abandoning them will result into a communication gap since 

professional interpreters are not readily found. 
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3.7 Conclusion 

This chapter sought to establish the nexus between enforcement of the law with regard to 

interpreters and their legal duty of interpretation in RSD. The study found out that for effective 

interpretation, there is need for adequate enforcement of the law. The study responded to the 

research question on the mechanisms of adequate enforcement of laws with regard to 

interpreters‟ legal duty. From the fieldwork findings, the chapter affirmed that adequate 

enforcement of the law leads to effective interpretation. In addition, the chapter suggested some 

measures and enforcement mechanisms to be adopted for enforcement of the law in RSD. 

Further, from the data collected, the chapter confirmed clearly that poor interpretation is caused 

by inadequate enforcement of the law. The chapter addressed the problem of why interpreters do 

not comply with the law to fulfil their duty.
212

 Some reasons for non-compliance were 

established. The chapter relied on the African Theory on the Culture of Community which 

focuses on fair hearing, restorative justice and community co-existence.
213

 The Language 

Expectancy theory advanced the need for enforcement of law in RSD. The theory puts in place 

language rules during interpretation, however it goes ahead to give exceptions on the rules and 

guidelines.
214

 The theory emphasizes that preferred communication is based on the customs of a 

given community.
215

 Finally the Chapter used the Natural law to advance its arguments. 

According natural law: rights are natural and inherent in a human being by the fact that the 

person exists.
216

 All human beings deserve a just treatment which is a universal requirement. The 

requirement for enforcement of interpreters‟ duty for effective interpretation in Kenya is 

therefore amoral obligation whose standards can only be determined by human reason.
217

  

Therefore, interpreters need adequate regulation and control. With these findings, this study will 

now conclude on the findings and make recommendations on the best way to enforce 

interpreters‟ legal duty. 
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                                                CHAPTER FOUR 

SUMMARY OF FINDINGS, CONCLUSION AND RECOMMENDATIONS 

4.1 Introduction 

The aim of this study was to establish if enforcement of the laws with regard to interpretation 

would improve the quality of interpretation. The study was as a result of the realization that even 

though refugee law provides for interpretation in RSD, there is inadequate enforcement of this 

law. To achieve its aim, this chapter sets out to analyze various findings and proposals that can 

be adopted by Kenya to improve the process of refugee status determination. The study has 

adopted some best practices from USA and South Africa to ensure effective interpretation in 

Kenya. 

This study therefore sought to address the inadequacy in the enforcement of the law relating to 

the duty of interpreters in spite of the challenges faced in the RSD process. The aim is to 

establish whether the obligations enshrined in the Refugee Act are adequately enforced. The goal 

is to ascertain that interpreters are capable of delivering their services effectively. This study is 

aware of the steps that the law has taken in ensuring compliance with interpretation but is not 

certain that the measures are adequate. 

This study carried out interviews with respondents who were asylum seekers, refugees, officers 

working with refugees among others. This was to understand whether interpreters were aware of 

their important role in determining justice. The study aimed at establishing whether the 

respondents were aware of the duty of interpreters in the asylum seeking process and what their 

views were.  

In the course of my research I identified some gaps in the enforcement of the law that hinder the 

enforcement of interpreters‟ duty. This study has therefore highlighted them. My interaction with 

RAS officers, interpreters, refugees and asylum seekers helped shed light on the obstacles and 

ways in which they can be overcome. 

In the end, this study was able to establish the nexus between enforcement of interpreters‟ duty 

and their performance. That having a law and depending on enforcement officials is not 
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sufficient. Interpreters need to have some qualities and alternative measures of enforcement put 

in place. 

4.2 Summary of the Findings on Enforcement of Interpreters’ Legal Duty in Refugee 

Status Determination in Kenya 

In response to the research questions of this study, the following are the findings. 

1. This study found out that bilingual interpreters are usually employed in Kenya. The 

courts, RSD, churches, funerals, meetings and other fields require interpretation. Should 

strict measures of professionalization be stressed, then interpretation service will be 

limited.
1
 

2. The study noted that when individuals are representing themselves and they are unable to 

speak a language fluently, the asylum officers are to decide whether or not they need an 

interpreter.  Otherwise, the individual may not understand the proceedings, the failure to 

understand the process violates their right to a fair hearing.
2
 Interpretation is vital where 

there is a language barrier. Therefore, interpretation is a crucial component in the 

delivery of justice.
3
 

3. The study established that persons who have experienced persecution are likely to have 

experienced trauma. As a result, it inhibits their ability to articulate their stories. 

Interpretation inaccuracies can blend with other challenges to articulating a clear 

narrative, such as trauma, memory loss, inconsistencies and credibility issues, leading to 

a denial of relief.
4
 

4. This study found out that most interpreters are not trained. However, they have been able 

to do some work to enable determination officers make decisions in RSD. It is important 

to promote the aspect of qualification for interpreters so that their services are more 

effective. However, there is no doubt that those who have worked longer as interpreters 
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have acquired some of the skills. Hence, expertise in interpretation can be obtained from 

experience.
5
 

5. This study recognized that interpreters handle different categories of people in terms of 

education levels, social status, cultural backgrounds, nationality and age. Therefore, their 

knowledge of cultural diversity should be broad. This study observed that there is need 

for interpreters to have knowledge of legal terminologies, extensive vocabulary and an 

understanding of colloquial speech, nuances and jargons. Having the knowledge to detect 

verbal as well as non-verbal cultural traditions, customs, thoughts and beliefs is vital. 

These allows an interpreter to convey the intended message to a non-native speaker with 

ease and certainty.
6
 

6. Competent interpreters will obviously perform better because they have met the requisite 

qualifications of interpretations. Further, due to their training, they understand the bare 

minimum regarding refugee law. Trained interpreters are capable of using their 

knowledge and abilities in conducting interpretation. They are less likely to express their 

opinions, or biases when interpreting. More so, they are in position to adhere to the code 

of conduct, neutrality, confidentiality and accuracy, which are components of their 

professional conduct.
7
 The eligibility officers ought to establish that indeed the language 

can be spoken and to a level that is sufficient for interpretation. As discussed in the 

literature review, in judicial systems like that of the USA and South Africa, Proficiency 

tests are administered to establish competence among interpreters.
8
 

7. The study discovered that speaking through an interpreter is considered a human right for 

asylum seekers. It is the duty of the host country to avail all essential services to asylum-

seekers. In addition, the country of asylum should comply with all formalities, including 

availing competent and impartial interpreters. The study also found that it is important to 
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provide basic interpreting skills for civil servants. This may help civil servants in highly 

multilingual countries to give their services effectively in appropriate languages.
9
 

8. The study revealed that it is important to have pre-employment training compulsory.  Pre-

service training, as suggested by Hale, does not give assurance of absence of errors in 

interpretation, but it will nevertheless give some standards and guidelines for interpreters. 

Pre-service training is typically defined as training taken before employment. For 

instance, one can do a course in legal interpreting in a college before the provision of 

interpreting service. In the case of full-time employees, pre-service training is equivalent 

to in-house training. Similarly, this happens after a successful completion of a course by 

an interpreter and later given the offer of the job but before he or she is deployed to work. 

The existing practice of on-the-job training as earlier on discussed, can be augmented 

with pre-employment training.
10

 

9. The results of the study showed that sometimes interpreters intervene openly. They 

paraphrase and filter the statements of the claimant and sometimes even attempt to weigh 

the validity of their communication. By so doing, the interpreter tends to bias the 

applicant‟s claim. Sometimes is almost impossible to get equivalent words in 

interpretation. An interpreter should be sharp enough to get a word that is equivalent to 

the meaning of the original word, in order to maintain the meaning and intention of the 

speaker.
11

 

10. From the interviews, it was reported that in most cases the RAS officials would distribute 

the application forms to asylum seekers and disappear into their offices. Sometimes they 

ask them to use the little English or Kiswahili they know to fill in the forms. Interpreters 

would then interact with asylum seekers and help them fill in the forms after listening to 

their stories.
12

 Further, the feedback from fieldwork showed that some interpreters are 

harsh in the course of their work. Consequently, asylum seekers get confused and fail to 

express themselves freely.  
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11. Respondents revealed that there are challenges encountered by asylum seekers. Some 

found it difficult to communicate with their interpreters. Majorly because they spoke a 

language variety that is different from that of the interpreter. This is the case of one 

respondent from the Congo who stated that she had some difficulties with her interpreter. 

The reason was though Kiswahili is spoken in Congo, the Kiswahili version spoken in 

Kenya where the interpreter came from was quite different from that of  Congo.
13

 

12. The study revealed that proper interpreting requires good listening skills. A number of 

scholars define this type of listening as active listening. Further, they argue that active 

listening is different from other types of listening. Therefore, this type of skill needs to be 

learnt by the interpreter. Memory or the ability to remember is another essential quality 

which an interpreter needs to have. Regardless of the type of interpretation, memory and 

active listening are indivisible since one is a function of the other.
14

 

13. Most respondents believe that there is need for the law to guide interpreters. They said 

that the law in place is sufficient but enforcement is inadequate. Section 12 of the 

Refugee Regulations provide for an interpreter in RSD. However, since there is scarcity 

of interpreters, little attention is given to interpreters‟ compliance with the law.
15

 

Furthermore, a vital characteristic of a qualified interpreter is the ability to exhibit high 

ethical behavior. Interpreters are put in various positions in which they are told 

confidential information regarding a client.  They not only have to keep this information 

confidential but also have to remain impartial.  

14. The study found out that there is need for interpreters‟ association in Kenya. Besides, 

there is need for regulatory framework for interpreters in Kenya. With regulations in 

place, then the next step is to develop a national code of conduct. For instance, the South 

African Language Practitioners‟ Act of 2014 provides this regulatory framework. The 

absence of active interpreters‟ association and regulatory framework confirms Herbulot‟s 

idea that a professional association protects the dignity and status of interpreters. When 
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this position is clearly asserted, other people will respect interpretation as a formal 

career.
16

 

15. The study noted that the code of conduct in the professional body of interpreters is 

necessary. Interpreters face a lot of pressures in the workplace. In addition, the context of 

interpreting itself is not easy because of the many issues that come up during 

interpretation. Consequently, interpreters are to carry along general knowledge in every 

context they interpret. However, interpretation is not streamlined in many countries, yet 

interpreters perform difficult tasks in sensitive domains, such as the law, medicine and 

social work.
17

 

16. The fieldwork revealed that good remuneration has always been and will always be a 

good motivation for good performance in any place of work. Interpreters are 

professionals in the same manner as doctors, surgeons, lawyers, mechanics, and computer 

scientists. These professionals have the full right to fix their professional rate as they 

deem depending on the complexity of their work. Therefore, commensurate remuneration 

for interpreters should be a matter of policy and not opinion.
18

 

17. The study found out that there are many local languages spoken in Kenya. Further, there 

are two official languages which are English and Swahili. Nonetheless, the percentage of 

unqualified interpreters is higher in community interpreting than conference interpreting. 

Many companies which carry out conference interpreting employ trained and accredited 

interpreters.
19

 However, the common practice in community interpreting is the use of 

bilingual interpreters. 

18. Fieldwork study revealed that inadequate enforcement is as a result of the system being 

overburdened with considerable resource constraints. However, training interpreters and 

facilitating interpretation programs requires a lot of money which may not be readily 

available. Developing countries face a lot of economic hardships and financial 

constraints. Therefore, besides the need of formalizing interpretation, there are more 

                                                           
16

 See discussions in chapter 3. 
17

 See discussions in chapter 3. 
18

 See discussions in chapter 3. 
19

 See discussions in chapter 3. 



106 

 

pressing needs that many countries have to give priority to such as education, health care 

and security.
20

 

19. The study revealed that, interpreters are not easily found. Furthermore, those available do 

not meet the required standard, which affects the quality of interpretation offered. Indeed, 

Kenya like many multilingual nations, a number of its nationals are unable to adequately 

speak the two official languages. Besides the asylum and migrant population, the 

overwhelming majority of interpreting users in Kenya are nationals. As such, many 

multilingual countries have a high demand of interpreters. Hence, interpretation is vital 

since it enables citizens to access their public services.
21

 

20. The fieldwork research established that there is need to set high standards for 

interpreters. Interpreters should be competent with good abilities, skills and expertise. 

Communication can be quite complex during interpretation and very different from the 

casual conversation. At times, parties may use legal and specific terminologies, informal 

or formal speech. Applicants might also speak in a variety of languages or use slangs and 

jargons that provide different nuances in the meaning of the message.
22

 

21. The study found out that there are numerous factors why it is unsuitable for children, 

friends, relatives, asylum seekers or refugees to interpret. Such groups of people may not 

be impartial. More so, they may have an interest in the claim of the case or they could be 

possible suspects.  Further, they may not have been assessed to prove their proficiency 

and competence to interpret a given language. More still, they may not have been trained 

to retain meaning while interpreting and to adhere to the code of ethics.  Consequently, 

they may fail to keep their boundaries in the course of interpretation and may interfere 

with the message from the asylum seeker.
23

 

22. The study established the need for installation of audio-recording equipment. Interpreters 

must be sensitized of the system, which serves to help them avoid interpreting mistakes. 

Therefore, interpreters should work hard to ensure that they transmit the message 
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accurately. It is vital for them to rectify any error as quickly as possible. Further to this, 

interpreters should also be encouraged to constantly evaluate their own performance by 

playing back audio-recordings for cases in which they interpreted or those interpreted by 

their colleagues. Authorities including RSD and RAS should periodically allow 

interpreters to video-record themselves.
24

 

23. The study revealed that the use of video-recordings is not only important for new 

interpreters.  Even experienced ones should occasionally video-record themselves while 

working. Later, they should be allowed to watch the video-tape together with their 

workmates in order to evaluate themselves with the aim of advancing their career. Video 

recordings should be a tool for quality-monitoring mechanisms. Further, video recording 

shows the interpreter at work. As a result, whatever is not done well could be observed 

and evaluated properly for feedback which is an important aspect of mentorship. The 

video recording exercise is an important practice which helps an interpreter to remain 

alert to the core rules of impartiality, confidentiality and precision. Further, the act of 

video recording motivates interpreters to strive to give accurate renditions.
25

 

24. Asylum seekers are required to speak the truth and fully cooperate in the interview 

process. They must not twist, fabricate or exclude facts. If they purposely distort, 

fabricate or omit facts, such act may have an effect on the way their application for 

asylum will be processed. An interpreter may be made available if required so that the 

asylum seeker and the refugee status determination are able to communicate. The 

interpreter is to be both objective and unbiased as he or she has no role in making 

decisions about the application. There is need for asylum seeker to inform the RSD 

officials in case the asylum seeker does not communicate sufficiently with the interpreter 

due to differences in language. Similarly, the asylum seeker should report cases of 

harassment in the course of interviews.
26

 

25. The study established that people who have vision, hearing, or speech disabilities use 

different ways to communicate. For example, those who are blind may give and receive 
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information audibly rather than in writing. For those who are deaf may give and receive 

information through writing or sign language other than speech. Therefore, there is need 

for expert interpreters for people living with disabilities. 

4.3 Testing of the Hypotheses and Presumptions 

This study was based on the following four hypotheses: 

1. When interpreters perform their legal duty of bridging the communication gap well, the 

process of refugee status determination becomes effective. 

2. Effective interpretation depends on the ability of an interpreter to transmit the exact 

message from the asylum seeker to the refugee status determination officer. 

3. Poor interpretation is caused by inadequate enforcement mechanisms of interpreters‟ 

legal duty of accurate interpretation of asylum seekers‟ words.  

4. For Kenya to improve on the process of refugee status determination there is need to 

adopt some proposals and best practices from other countries.   

The first hypothesis was tested in chapter two of this study. The main variables in the hypothesis 

are the “performance of the duty” and “effective process.” The interrelation between the 

variables is that the role of an interpreter in RSD determines justice of the asylum seeker.  This is 

the same in any judicial process where a decision has to be arrived at. Interpreters are set apart 

because of the stringent ethical and professional standards they must meet. They play a vital task 

in the administration of justice. Litigants, asylum seekers, victims, and witnesses depend upon 

their services. This hypothesis has been proven by the study in that interpreters determine the 

course of justice and lead to a fair decision when they perform their duty well.  

The second hypothesis was also tested in chapter two of this study. The main variables in this 

hypothesis are “abilities” and “effectiveness.” The field and desktop research of this study 

established that effective interpreters are those that have the required qualities. Interpreters deal 

with people of various categories in terms of education levels, social status, cultural 

backgrounds, nationality and age. They need to have adequate knowledge on various cultural 

aspects. In addition, they should have abroad understanding of vocabularies, jargons, and good 
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grasp of colloquial speech.
27

 These qualities make them effective in their work. The field and 

desktop research of this study proved the hypothesis by establishing that effective interpretation 

depends on the qualities of an interpreter. 

The third hypothesis was tested in chapter three of this study. The main variables of the 

hypothesis are “inadequate enforcement of the law” and “poor interpretation.” The interrelation 

between them being that the inadequate enforcement of the law concerning the duty of 

interpreters is likely to negatively affect the performance of their duty. This hypothesis has been 

proven since there are inadequate enforcement mechanisms of the law. As a result, there is 

inadequate enforcement of the law with regard to the duty of interpreters. This study therefore 

recommends ways in which these challenges can be overcome. 

The last hypothesis was tested in Chapter four. The main variables in this hypothesis are 

“improvement” and “proposals.” The nexus is that the system of refugee status determination 

will improve, if Kenya adopts some proposals and recommendations from progressive 

jurisdictions like USA and South Africa. This study proved this hypothesis by highlighting the 

need for Kenya to adopt some best practices from other jurisdictions.  

4.4 Conclusion 

This study sought to research on whether interpreters‟ duty of effective interpretation in RSD is 

adequate to hold them responsible for poor interpretation. The study also sought to find out 

whether there are other enforcement mechanisms to ensure interpreters comply with the law. 

Further, to ensure that interpreters discharge their duties appropriately. This study sought to 

address the research problem on why there is variance between the law on interpretation and the 

practice in RSD. This study therefore sought to research into the enforcement of interpreters‟ 

duty to ensure effective interpretation. It is very unlikely that the laws alone will bring about 

substantive change in the regulation of interpreters in Kenya. Though significant strides have 

been made through the case laws witnessed, more effort is needed to address the importance of 
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interpreters. Probably section 12 of Refugee regulations
28

 should be improved upon to provide 

specific requirements and qualities that asylum interpreters should have.  

The failure to adequately enforce the interpreters‟ duty could be due to a number of reasons.  

First, there are inadequate numbers of interpreters. As a result, adjudicators pay more attention 

on the availability of interpreters but not the quality of interpretation. Second, there are no 

relevant institutions of language interpreters in Kenya. It is also possible that determination 

officers do not want to discourage the few interpreters who make effort to learn other languages 

on their own. Africa where most asylum seekers come from is highly multilingual, hence any 

interpreter who is bilingual is hired. Besides, there is no national consortium of interpreter where 

their qualifications are monitored and services made available in the country. Further, there is no 

mechanism in place to evaluate the interpretation services. Finally, the question of ethics in 

interpretation often brings dissatisfaction to asylum seekers. 

This study concludes that poor interpretation is attributed to insufficient enforcement of the law.  

The reluctance in the enforcement of interpreters‟ duty, the inadequate number of interpreters, 

the absence of qualifications and monitoring system are key factors as well. Watermeyer notes 

that those who interpret need to consider a number of factors for communication to be effective. 

They need to consider the body language, demeanor, in addition to the spoken words of the 

claimant.
29

 Poor interpretation may go beyond inadequate enforcement of the law as other factors 

may as well contribute. However, with other mechanisms in place as suggested by this study, 

interpretation can be improved upon. 

4.5 Recommendations 

It is vital to consider the possibility of enforcement of interpreters‟ duty in RSD by adequate 

enforcement of the law. In light of that, this study makes the recommendations below. 
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4.5.1 Importance of Interpreters 

This study advocates that interpretation is vital where there is language barrier. Interpreters have 

a task to ascertain that asylum seekers who have a language barrier get accurate interpretation. 

The goal is to allow such asylum seekers to take part in the proceeding. Further, interpretation is 

a crucial component in the delivery of justice. Interpreters should ensure that a witness, a juror, a 

litigant, understand the proceedings fully, as if they spoke the target language fluently.
30

 

4.5.2 Attributes of a Good Interpreter 

This study proposes that the minimum requirement of training and certification should be 

expected of all interpreters. Interpretation skill training, legal language training and language 

proficiency tests are necessary. In addition, interpreters can perfect their skills by experience, on 

the job training, attending some workshop and internships. This is realistic because as the 

situation is in Kenya, there are no relevant training institutions. Additionally, training does not 

imply that the interpreters do not have knowledge of the language required. Simply put, training 

recognizes that interpretation is a skill that goes beyond simply knowing and speaking two 

languages. 

Interpreters should have wide knowledge of cultural elements. They should have an extensive 

vocabulary, jargons, nuances as well as good command of legal terminologies.
31

 They have an 

obligation to comply with their professional ethics. Notably, interpreters act as mediators. Hence, 

they contribute in bridging the language gap as well as the cultural gap. Therefore, they ought to 

uphold the basic principles of neutrality, confidentiality and accuracy which are key aspects of 

their professional ethics.
32

 

An interpreter must have knowledge of immigration terminologies which is crucial. If the 

interpreter does not personally know the claimant, it will work very much in his or her favour. 

The reason is that the interpreter will be impartial, will remain professional and ensure accurate 
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rendition of the story. Interpreters are guided by ethics to avoid the dangers of wrong 

interpretation.
33

 

4.5.3 Accurate Renditions 

Fieldwork study established that for interpreters to provide correct renditions at any judicial 

proceeding, they should have excellent understanding of the legal system. Knowledge and skills 

are essential for accurate interpretation.
34

 It is argued that, interpreters‟ main duty is to transmit 

accurate and correct renditions. The interpreted message has to reflect the information in the 

original words of the speaker. Without any knowledge, interpreters may not be aware of such 

conditions. The study recommends the need for knowledge and skills to equip them with the 

ability to interpret the original message accurately.
35

 

Studies have shown that usually lack of competence, knowledge gaps, and inadequate cultural 

information often leads to poor interpretation. The result is misguidance that leads to making 

poor judgments. Further, misinterpretation widens communication gaps and leads to wrong 

decisions.
36

 One of the causes could be partiality, prejudice, or simply lack of deeper 

understanding.
37

 Asylum officers need to ensure that interpreters are clearly assessed to perform 

well. This study proposes that interpreters must have sufficient knowledge on the language or 

speeches they deal with.
38

 

4.5.4 Measures 

As discussed in chapter two, this study recommends that a national database of all certified 

interpreters should be maintained at the national level. This will ensure that the services of 
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trained interpreters are easily accessible sustainable. All parties to the RSD process should be 

sensitized on the importance of interpretation and the effect it has on the judicial decisions.
39

 

This study suggests that employees in countries where many languages are spoken should be 

provided with basic interpreting skills. This may be a step towards enhancing effective 

communication in public institutions. It is important to note that Kenyans as well as asylum 

seekers need interpretation. Interpretation is vital in public services sectors like hospitals, banks, 

schools, and others. Not all Kenyans speak or understand English or Kiswahili perfectly. Various 

programs of training interpreters should be scheduled in the formal and informal sectors. The 

aim of the above plan is to make sure that all languages spoken in the country are considered for 

interpretation.  

It is important to make pre-employment training compulsory. Pre-employment, as suggested by 

Hale, does not give assurance of absence of errors, but it will nevertheless give some guidelines 

and standards to direct interpreters. Pre-service training is typically defined as the training taken 

before employment.
40

 For instance, one can do a course in legal interpreting in a college before 

the provision of interpreting service. In the case of full-time employees, pre-service training is 

equivalent to in-house training. Similarly, it happens after an interpreter has passed the tests and 

is later offered a job but before he or she is deployed to work. The existing culture of on-the-job 

training as earlier on discussed, should be augmented with pre-employment training. 

There is need for interpreters‟ association and regulatory framework for interpreters in Kenya. 

With regulations in place, then the next step is to develop a national code of conduct.
41

 The 

South African Language Practitioners‟ Act of 2014 provides this regulatory framework.
42

 The 

lack of interpreters‟ association and regulatory framework confirms Herbulot‟s idea that there is 
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need to protect interpreters‟ dignity and professional status so that they are not undermined.
43

 

When they assert this position, other people will definitely respect their career. Further, active 

professional association is the best forum for interpreters to channel their challenges with regard 

to their working condition and terms of employment.
44

 

It is vital to have installation of audio-recording equipment. Interpreters must be sensitized on 

the use of the recording which serves to help them improve their performance. Therefore, 

interpreters should work harder to interpret accurately.
45

 It is imperative for them to correct any 

mistakes as quickly as possible. Further to this, interpreters should also be encouraged to 

constantly evaluate their own performance by playing back audio-recordings for cases in which 

they interpreted or those interpreted by their colleagues.
46

 Authorities including RSD and RAS 

should occasionally allow interpreters to take their video in the course of their work. This 

proposal is in line with De Jongh‟s comment that “video-recording gives a chance to self-

evaluation as a means of monitoring progress of newly recruited interpreters.”
47

 The advantage 

of a video recording is that it allows a replay, instead of just having the new interpreters observe 

the performance of senior ones.  

The use of video-recordings is not only important for new interpreters.
48

 Even experienced ones 

should frequently be allowed to video-record themselves while working. Later, they should be 

permitted to watch the video-tape together with their workmates to evaluate themselves with the 

aim of advancing in their career.
49

 Video recording is utilized as a tool for quality-monitoring 

methods that gives a forum for interpreters to assess their performance. More so, video shows the 

interpreter at work, so that whatever is not done well could be observed and evaluated properly 

for feedback which is an important aspect of mentorship. This is an imperative measure to 

always remind interpreters on the basic principles of confidentiality, impartiality and accuracy. 
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When interpreters are aware that they may be video-recorded, they will definitely work hard to 

keep up with the standards and interpret accurately.  

4.5.5 Enforcement of the Law 

The African theory of community is an important pointer to the aspect of value of humanity, 

fairness and concern for people in a society. The theory advances the need for a fair hearing as a 

means of enforcing the law with regard to interpretation. Interpreters in USA and South Africa 

are controlled by the guidelines of the Interpreters Act of 1978 and professional standards 

respectively.
50

 In the same way, all interpreters in Kenya ought to be controlled and expected 

standards set. This study proposes that stringent measures should be implemented by the 

government and UNHCR. These measures will help to ensure that interpreters are bound by their 

duty to provide honest and truthful interpretation. Those who interpret poorly should be punished 

by law enforcement authorities.
51

 

The study proposes that asylum officers should evaluate the interpretation of interviews.
52

 

USCIS has separate guidelines for its officers working with refugees and asylum-seekers to 

ensure accurate interpretation in asylum proceedings.
53

 Within the guidelines, there is a training 

module on working with interpreters. There are detailed guidelines, exercises, and additional 

recommended reading for asylum adjudicators. The module helps to ensure proper language 

access and evaluate the accuracy of interpretation during the interview. The existence of 

thoughtful and detailed guidelines exhibits a clear commitment to ensuring language access 

through training of its adjudicators. 

Fieldwork suggested that that good remuneration has always been and will always be a good 

motivation for good performance in any place of work. Interpreters are professionals in the same 

manner as doctors, surgeons, lawyers, mechanics, and computer scientists. These professionals 
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have the full right to fix their professional rate as they deem depending on the complexity of the 

work.
54

 Thus, commensurate remuneration for good interpreters should be a matter of policy and 

not opinion. Hence, this study proposes that interpreters should be well remunerated. 

The study proposes to have a consortium of interpreters. Fieldwork results the need for a 

consortium of interpreter in the country. Within them they can have a panel to deliberate on 

misconducts. It is from their deliberations and aspirations that we can come up with laws. This 

then can be incorporated into Refugees Act.
55

 

Since some respondents indicated that inadequate enforcement is as a result of the system being 

overburdened with considerable resource constraints. The study recommends that the 

government of Kenya should collaborate with civil society organizations to seek adequate 

funding. Pooling resources together may help to pay for interpretation services and the expenses 

of running interpretation programs. There is need to develop programs for interpreters to acquire 

skills and knowledge. Such programs can target other relevant languages other than Kiswahili 

and English. This can be achieved through partnerships with international or national non-

governmental organizations.
56

 

The study strongly recommends that bilingual interpreters should be subjected to proficiency 

tests besides their academic credentials. Bilingual staff should be trained in basic interpretation 

and translation protocol. Officers and staff need to be equipped with effective language tools in 

order to adequately execute their duties and evaluate interpreters appropriately. Besides the 

periodic in-house training, there is need for cultural sensitivity training sessions for officers. The 

government should also carry out sensitization in communities where many bilingual interpreters 

are found.  

Highly qualified interpreters are needed to work in a legal setting. This is because such 

proceedings involve issues of personal freedoms and rights. Therefore, promotion of training and 

certification of interpreters in this career is needed. However, besides specialized training in 
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interpretation, multiple years of practice and experience has been a guide to Practioner‟s 

improvement in this area of specialization.  

Language expectancy theory recommends that interpreters need to know the language rules of 

various societies. The reason being, language rules differ from one context to another. The study 

therefore recommends that to work as an interpreter in various domains, one needs to have 

general knowledge and rules in fields such as: medicine, law, engineering, architecture, survey, 

among others. Since the knowledge, skills and abilities needed to reproduce correct interpretation 

are not the same as those used in casual conversation,
57

one has to establish such competence in 

an approved assessment.  

4.5.6 Role of stakeholders 

Civil society 

According to natural law theory, rights are inherent in a human being by the fact that the person 

exists.
58

 All human beings deserve a just treatment which is a universal requirement.
59

 The right 

of access to information (ATI) was officially declared in Kenya in 2010 after the enactment of 

the Constitution.
60

 RSD officers need to ensure that asylum seekers know their right to an 

interpreter. Furthermore, they need to confirm that concrete measures are taken so that the 

services provided align with the legal requirements.
61

 It is possible to begin making informed 

judgments about the quality of interpretation provided before the questioning begins. This can be 

done by finding out qualifications and experience of an interpreter. They should find out whether 

the asylum seeker is able to tell the story in the language of the host country. By assessing these 

abilities, the determination officer will be in position
62

 to make a decision on the need for an 

interpreter. In other words, the asylum seekers right will be enhanced. 

Bella stated that: 

I do not think asylum seekers know that they can have their words interpreted during 

RSD. Programs by UNHCR and Non-Governmental Organizations that work with 
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refugees have raised awareness of this right but sometimes the right is not realized and 

the asylum seekers do not know who to turn to, to ventilate their issues. For instance, 

some asylum seekers are cannot communicate their stories because they get interpreters 

who speak the similar languages but with a variation in dialect hence they cannot 

understand each other well.
63

 

The African theory on the Culture of Community involves a special focus on concern for 

humanity which can be actualized by the civil society.
64

 Civil Society organizations should 

ensure that interpreters facilitate justice for the asylum seeker. They should monitor and evaluate 

their services at the same time create awareness. 

This study directs that there are numerous reasons as to why it is wrong for children, friends, 

relatives, asylum seekers or refugees to interpret.
65

 These categories of people may not be 

impartial parties since they may have an interest in the decision of the claim or may be possible 

suspects.  They may lack competence because of not being tested for language proficiency. In 

most cases, they may not have been trained to transmit the message accurately.
66

 Further, they 

are likely to interfere with the message of the applicant since they do not know their boundaries 

as they execute their duties. 

Interpreters 

Interpreters should know that whatever the interviewer or the asylum seeker say should be 

interpreted.
67

 They are not supposed to summarize or interpret some words and embellish the rest 

of the information.
68

 Interpreters are not allowed to change the meaning of words or alter the 

words or message of the asylum seeker to show their credibility.
69

 They ought to be trained to 

take notes during the asylum hearing for the purpose of ensuring accuracy of what they 

interpret.
70

 All details like names of persons, things or places must clearly be spelt out. The 

interviewers and asylum seekers should be allowed by the interpreter to ask questions for 
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clarification during the RSD process. Finally, the interpreter is to remain both impartial and 

neutral and he or she has no role in making decisions about the application. 

Refugee Status Determination Officials 

It is important for the RSD officers to familiarize themselves with details on the basic data and 

registration forms and other related testimonies. They should translate and scrutinize copies of all 

papers received from the asylum seeker prior to the interview.
71

 Accordingly, early preparations 

enables them to prepare relevant questions and spot out any information which may be missing, 

incomplete, inconsistent or unclear.
72

 An interviewer should be well prepared with all the details 

of the applicant to avoid any uncertainty or suspicion.
73

 This can be a barrier to obtaining a 

truthful story of the claim on which the decision of the case will be relied on.  

In some cases, the asylum hearing takes place with the help of an interpreter. This may give rise 

to another barrier to effective communication.
74

  It is significant for interviewers to brief the 

interpreter in time about the interview and what they are expected to do during the process.
75

 The 

RSD officer should explain the details of the interview and the nature of questions to be asked.
76

 

Some clarifications on the refugee determination standards, common vocabularies and jargons 

may be useful.
77

 At all times, the interpreter should be reminded about the professional conduct 

which he or she must comply with. It is vital to emphasize on the basic principles of 

interpretation which are: confidentiality, impartiality and accuracy.
78

 If the interviewer is not 

contented with the interpreter‟s abilities then the interview process should not continue.  

Asylum seekers  

Asylum seekers are required to speak the truth and fully cooperate in the interview process. That 

means they must not distort, fabricate or omit facts.
79

 If they purposely distort, fabricate or omit 

                                                           
71

 Robert Horselenberg et al, „Interviewing Asylum Seekers: A vignette Study on the Questions asked to assess 

Credibility of Claims about Origin and Persecution,‟ (2016) Journal of Investig Psych Offender Profil 1–20. 
72

 Ibid. 
73

 Ibid. 
74

 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status, 1991. 
75

 Ibid. 
76

 Ibid. 
77

 Ibid. 
78

 UNHCR Checklist for the Opening of the RSD Interview, UNHCR Procedural Standards for RSD under 

UNHCR‟s Mandate, 1 September 2005. 
79

 Ibid. 



120 

 

facts, such acts may have affect the way the application for their asylum will be considered and 

processed.
80

 An interpreter may be made available if required so that the asylum seeker and the 

eligibility staff are able to communicate.
81

 This study recommends that an interpreter should be 

both impartial and neutral and he or she has no role in making decisions about the application. 

There is need for the asylum seeker to inform the RSD officials in case the applicant is unable to 

communicate effectively with the interpreter because of variations in the dialect. Similarly, an 

asylum seeker should report cases of harassment in the course of interviews.  

Refugees  

Sometimes refugees are used to interpret. In case a refugee is utilized for interpretation purpose, 

the asylum officers need to ascertain that the refugee is not closely related to the applicant 

through family relations or other associations such as political party affiliation.
82

 Asylum seeker 

and the interpreter are supposed to be free with each other and communicate freely. Therefore, 

any relationship may negatively impact on their freedom to communicate sufficiently.
83

 The 

applicant and the interpreter should feel comfortable with each other.
84

 This is essential to ensure 

that the objective of the interview is maintained. Where the RSD officers engage the services of 

asylum seekers or refugees, the interpretation should be restricted to conversations at preliminary 

stages when asylum seekers arrive in the country of asylum.
85

 Otherwise, the RSD officers 

should work hard to obtain the services of a competent interpreter. 

4.5.7 Evaluation of Interpreters 

RAS, RSD officials and UNHCR are directed to evaluate the work of interpreters and monitor 

their communication with the asylum seeker.
86

 They should employ useful strategies to ensure 

accuracy. It is useful to brief the interpreter on the expectations required of him or her during the 

interview process prior to the hearing. The officers should assess the process by asking the 

asylum seekers to explain in their own terms their understanding of the communication thus far. 
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Questions should be repeated in various ways to prove the answers. There is need to assess the 

demeanor in order to gauge any relevant loophole in the interpreted version.
87

 Also, they should 

be aware of recurrent pauses by the interpreter which may exhibit uncertainty as to terminologies 

or meaning of words.
88

 

4.5.8 Interpreting for the persons living with disabilities 

People living with disabilities like the blind need a qualified reader. The words should be in large 

print, Braille. Further, they should be provided with a computer screen-reading program or an 

audio recording of printed message.
89

 People who are deaf, have hearing loss. They need 

qualified note taker, a qualified sign language interpreter, oral interpreter, cued speech 

interpreter, or tactile interpreter. Further, they also need real-time captioning, written materials, 

or a printed script of a stock speech. While those with speech disabilities may require a qualified 

speech-to-speech transliterator especially if the person speaks at length. Example, giving 

testimony in court, or just taking more time to communicate with someone who uses a 

communication board. 

4.6 Closing Statement 

This study has considered the interpreters‟ duty for effective interpretation, the requirements an 

interpreter should have and enforcement mechanisms. It has identified the gaps in interpretation 

and enforcement of the duty and made appropriate recommendations on how interpreters can 

improve on their performance in RSD within the existing legal framework. 

Although interpreters‟ duty for effective interpretation is limited by absence of relevant training 

institutions, lack of required standards and inadequate enforcement of the law with regard to 

interpretation, with the guidance contained in this thesis, interpreters will definitely be guided to 

perform better. There is however need to carry out more research on how alternative 

enforcement measures can be executed. If the recommendations contained in this thesis are 

utilized, then we shall have an improvement in RSD. Hence, the study would have achieved its 

objectives. „Having the law is less effective when they are not adhered to.‟                     
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APPENDIX III: QUESTIONNAIRE 

Study Title: Enforcement of Interpreters‟ Legal Duty for Effective Refugee Status 

Determination in Kenya 

Researcher: Muse Hedwig 

Tel no: 0716788174 

Email address: blessings@students.uonbi.ac.ke 

Supervisor: Prof. Edwin Abuya 

INTRODUCTION 

Dear Sir/Madam, 

Thank you for accepting to take part in this interview. I am a postgraduate student at the 

University of Nairobi pursuing a Master degree in Law. In partial fulfillment of my master 

degree, I am conducting a study on Enforcement of Interpreter‟ Legal Duty for Effective 

Refugee Status Determination in Kenya. This questionnaire is administered as part of my study 

in assessing the protection of Asylum seekers during refugee status determination. Please note 

that any information you give will be treated with utmost confidentiality and at no instance will it 

be used for any other purpose other than for academic purpose in this project. Your identity will 

be concealed. Your response will be recorded in the questionnaire. The interview is intended to 

take approximately 40 minutes. If you have any questions, please feel free to contact me. 

Do you agree to participate in the study? Yes ………………  No…………………. 
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SECTION A: BIO DATA 

1. Gender:     Male       Female 

2. Occupation………………. 

2. Date of interview………………. 

SECTION B: REQUIREMENTS FOR INTERPRETERS TO FULFIL THE LEGAL                                         

                        DUTY OF EFFECTIVE INTERPRETATION 

1. Kindly explain what you understand by interpretation? 

2. Do you think there are mistakes interpreters make? If yes, mention some. 

3.  What in your opinion are the qualities of an effective interpreter? 

4. Do you think interpreters are important in Refugee Status Determination? If yes/No, give 

reasons.  

5. Briefly explain the responsibilities of interpreters.  

6. Are you aware of the consequences of poor/sub-standard interpretation?  

7. In your opinion, do you think qualified interpreters perform better than unqualified ones? 

Kindly give reasons for your answer. 

8. What in your opinion, needs to be done to improve on the quality of interpretation? 

9. Do you know of any country that does better in interpretation during the refugee status 

determination? If yes, how is it done? 

SECTION C: ENFORCEMENT 

1. What are some of the Standards and Guidelines that interpreters need to adhere to? 

2. Do you think the law on interpretation is adequately enforced in Kenya? If yes/No, give 

reasons  
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3. Is the law in place adequate for effective interpretation in Refugee Status Determination? If 

no, what are some of the inadequacies? 

4. What would you recommend to be done about enforcement of the law with regard to 

interpretation services in Refugee Status Determination? 

5. In your opinion, other than the law, what else should be done to enforce interpreters‟ 

responsibility? 

6. Are interpreters readily available in Refugee status determination? Kindly explain. 

7. Are asylum seekers aware of their right to an interpreter during refugee status determination? 

Kindly Explain. 

9. Do you think setting high standards for interpreters will improve their performance? Kindly 

give reasons for your answer. 

10. Do you have anything else to add? 
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APPENDIX IV: SCHEDULE OF INTERVIEWS 

UNIVERSITY OF NAIROBI 

MASTER OF LAWS PROGRAMME 2019/2020 

RESEARCH TOPIC: ENFORCEMENT OF INTERPRETERS’ LEGAL DUTY FOR 

EFFECTIVE REFUGEE STATUS DETERMINATION IN KENYA. 

G62/34726/2019  

NUMBER OF 

PARTICIPANTS  

PSEUDONYMS SEX PLACE OF 

INTERVIEW 

OCCUPATION 

OF THE 

PARTICIPANT 

DATE OF 

THE 

INTERVIEW 

1.  
Mambo F Nairobi Social worker 

CRS 

14/10/2020 

2.  
Kiki M Nairobi Lawyer at JRS 17/10/2020 

3.  
Amani M Nairobi Professor of law 20/10/2020 

4.  
Korir F Nairobi Social work in a 

refugee camp 

24/10/2020 

5.  
Lila F Nairobi Catechist at a 

refugee camp 

25/10/2020 

6.  
Mumbi M Nairobi Officer at RCK 2/11/2020 

7.  
Tabu F Nairobi Law lecturer 7/11/2020 

8.  
Pendo F Nairobi refugee 11/11/2020 
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9.  
Maka F Nairobi Refugee 14/11/2020 

10.  
Shishi M Nairobi  Chaplain at a 

Camp 

19/11/2020 

11.  
Candy F Nairobi Counselor 

CARITAS 

21/11/2020 

12.  
Koki F Nairobi Program officer 

at JRS  

28/11/2020 

13.  
Leru F Nairobi Officer RAS 3/12/2020 

14.  
Zida  F Nairobi Executive 

Trustee CHTEA 

5/12/2020 

15.  
Fatuma  M Nairobi  Program officer 

Equality Now 

7/12/2020 

16.  
Rufus M Nairobi  Magistrate  8/12/2020 

17.  
Wils  M Nairobi Officer UNHCR-

Mogadishu  

9/12/2020 

18.  
Baraka  F Nairobi Refugee 15/12/2020 

19.  
Essie F Nairobi  Director Catholic 

Care for Children 

18/12/2020 

20.  
Chacha F Nairobi Trainee KLRC 28/12/2020 

21.  
Toet F Nairobi  Director ASEC 3/01/2021 
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22.  
Hilda F Nairobi Pastoral 

department  

ACWECA 

4/01/2021 

23.  
Tina M Nairobi  Director National 

Registration 

Bureau 

7/01/2021 

24.  
Kim  M Nairobi Officer in charge  

Registration of 

Aliens 

7/01/2021 

25.  
Yve M  Nairobi  RAS Officer  9/01/2021 

26.  
Nema  F Nairobi  Theologian 

Hekima 

10/01/2021 

27.  
Kezia F Nairobi Refugee 10/01/2021 

28.  
Nina F Nairobi  Police 

officer/advocate 

11/01/2021 

29.  
Bena F Nairobi Advocate 13/01/2021 

30.  
Nana M Nairobi Teacher St. 

Aloysius Kibra 

14/01/2021 

31.  
Ruffo M Nairobi Jesuit Undugu 

Family 

16/01/2021 

32.  
Alele F Nairobi  Norwegian 

Refugee Council 

16/01/2021 
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legal fellow 

33.  
Bella  F Nairobi  Comboni 

Missionary  

18/01/2021 

34.  
Fahari F Nairobi  Social worker at 

Camp 

18/01/2021 

35.  
Bongo  M Nairobi RCK 19/01/2021 

36.  
Terry  M Nairobi  Salesian 

Missionary 

Kakuma 

20/01/2021 

37.  
Uziru F Nairobi KNCHR 21/01/2021 

38.  
Ngazi F Nairobi  Advocate 22/01/2021 

39.  
Lega  M Nairobi Journalist 27/01/2021 

40.  
Wataka  M Nairobi  JRS- Nsambya 4/02/2021 

41.  
Shiko F Nairobi Admin 

Kiryandongo 

7/02/2021 

42.  
Asimwe  M Nairobi UNHCR Officer  

Arua (Ug)  

12/02/2021 

43.  
Kareyo  F Nairobi  JRS 

Congo/Interpreter 

16/02/2021 

44.  
Mariam  F Nairobi AOSK  26/02/2021 
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45.  
Narsa  F Nairobi Medical 

Missionaries 

27/02/2021 

46.  
Laura M Nairobi  DCI (AHTCPU) 8/03//2021 


