
 
IMPLEMENTATION OF ARTICLE 100 OF THE CONSTITUTION: IS 

THE TWO-THIRD GENDER PRINCIPLE A PIPE DREAM? 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

UNIVERSITY OF NAIROBI 
 
 

LODUPO LOSERIAN TUKEI 

G62/34631/2019 
 
 
 
 
 
 
 
A Research Project submitted to the University of Nairobi Law School in partial fulfilment of the 

 
requirements for the award of Degree of Master of Laws (LLM) 

 
 
 
 
 
 
 
 
 

May, 2021 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                                                                                 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

i 



DEDICATION 

 

To my lovely daughter Nashilari, 
 
 

Darling, I dedicate this research to you. May your generation benefit from all the efforts and 

clamour geared towards gender inclusivity in political process. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

ii 



ACKNOWLEDGMENT 

 

First of all, I want to thank God for the streghth and grace He extended to me to undertake 

this research. 

 

I recognize my supervisor Dr. Agnes Meroka-Mutua. Her excellent understanding and 

mastery of the subject and her strong guidance made this research possible. Dr. Meroka, your 

thoroughness and timely feedback will always be appreciated. You are a great teacher and 

mentor. I owe this research to you. Thank you. 

 

To my father, Lodupo ole Tukei, and mother, Ann Lodupo, you both taught me to always 

believe and be courageous. You instilled in me that nothing is impossible and the sky is the 

lower limit. I pray you live long enough for me to continue sharing my successes with you. 

You deserve it- and more. 

 

To the love of my life, Ms. Wausi, thank you! Thank you for being my pillar of streghth and 

encouragement. Thank you for planting the seed of pursuing this subject in me. Thank you 

for being my greatest critique. I would not have done it without you. 

 

To my colleagues at the Office of the Registrar of Political Parties, thank you all for your 

support. You were at hand to read and give feedack on my chapters whenever I requested 

you. I do not take it for granted. 

 

Special mention to my friend Faith Nduku. Your immence knowledge in research came in 

handy. Thank you for the assitance and direction. 

 

Finally, I take full responsibility for all the errors, pratfalls and flubs in this research. I am 

human and I keep learning. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

iii 



  Table of Contents  

DECLARATION ........................................................................................................................ i 

DEDICATION ......................................................................................................................... .. ii 

ACKNOWLEDGMENT.......................................................................................................... iii 

Table of Contents ........................................................................................................... ........... iv 

Table of Statutes ...........................................................................................................  ........... vii 

Table of International Conventions .......................................................................................  viii 

Table of Cases ........................................................................................................................... ix 

CHAPTER ONE ...................................................................................................................... 1 

1.0 Background .................................................................................................................. ... 1 

1.1 Problem Statement ..........................................................................................................  2 

1.2 Research Questions ......................................................................................................... 3 

1.3 Study Objectives ............................................................................................................. 3 

1.4 Hypothesis................................................................................................................... .... 4 

1.5 Theoretical Framework ...................................................................................................  5 

1.5.1 Critical Mass Theory ............................................................................................... 5 

1.5.2 African Feminism: ................................................................................................... 6 

1.6 Justification of study ....................................................................................................... 7 

1.7 Methodology .............................................................................................. ..................... 8 

1.8 Literature review ........................................................................................................... .. 8 

 1.8.1Literature on feminism, critical mass theory and gender quotas ............................ 9 

 1.8.2Literature on History of women in Kenyan Politics .............................................. 12 

 1.8.3Literature on electoral systems and their impact on representation  ..................... 16 

1.9 Limitations ................................................................................................................. ... 17 

1.10 Chapter Outline ......................................................................................................... ....  17 

1.11 Conclusion .................................................................................................................... 18 

CHAPTER TWO ................................................................................................................. .. 19 

HISTORY OF WOMEN IN KENYAN POLITICS ...........................................................  19 

2.0 Introduction ................................................................................................................ ...  19 

2.1 Pre colonial and Colonial Period .................................................................................. 20 

2.2 Post-Independence Kenya .............................................................................................  26 

2.3 Second Liberation Era...................................................................................................  29 

2.4 Post 2010 Era ............................................................................................................... . 33 

 

iv 



2.5 Trends of women representation since independence .................................................. 35 

2.6 Barriers to women participation in political processes ................................................. 40 

2.7 Nexus between political inclusivity and gender equality ............................................. 43 

2.8 Conclusion .................................................................................................................... 45 

CHAPTER 3 ................................................................................................................ ...........  47 

LEGAL FRAMEWORK UNDERPINNING THE TWO THIRD GENDER RULE ...... 47 

3.1 Introduction ................................................................................................................... 47 

3.1 International framework................................................................................................ 47 

3.1.1 International Covenant on Civil and Political Rights (ICCPR) ............................ 49 

3.1.2 Convention on the Elimination of All Forms of Discrimination against Women 

(CEDAW) ................................................................................................. ........................... . 49 

3.2 Regional Framework ..................................................................................................... 51 

3.2.1 Protocol to The African Charter On Human and Peoples' Rights on the Rights of 

Women in Africa ...................................................................................................................  51 

3.3 National Legislation ...................................................................................................... 52 

3.3.1 Constitution of Kenya, 2010 .................................................................................. 52 

3.3.2 Elections Act, 2011 ................................................................................................ 55 

3.3.3 Political Parties Act, 2011..................................................................................... 57 

3.4 Policy Framework ......................................................................................................... 57 

3.5 Jurisprudential framework of the two-third gender rule ............................................... 58 

3.5.1 Supreme Court Advisory Opinion No. 2 of 2012 ................................................... 59 

3.5.2 Constitutional Petition 182 of 2015....................................................................... 61 

3.5.3 Constitutional Petition No. 371 of 2016 ................................................................ 62 

3.5.4 Civil Appeal 148 of 2017 ...................................................................................... 64 

3.5.5 Constitutional Petition No. 19 of 2017 .................................................................. 65 

3.5.6 Chief Justice Maraga Advisory Opinion ............................................................... 66 

3.5.7 Reactions to the CJ’s Advisory Opinion ................................................................ 67 

3.6 Is the law sufficient? ..................................................................................................... 69 

3.7 Parliamentary efforts to implement Article 100 of the Constitution ............................ 70 

3.7.1 Two-Thirds Gender Rule Laws (Amendment) Bill of 2015 (Chepkonga Bill) ....... 71 

3.7.2 The Constitution of Kenya (Amendment) (No. 4) of 2015 (Duale Bill I)............... 72 

3.7.3 Constitution of Kenya Amendment Bill (2014) (Mutambo Bill) ............................ 73 

3.7.4 The Constitutional Amendment Bill No.6 of 2015 (Duale Bill II) ......................... 73 

3.8 Conclusion .................................................................................................................... 74 

   v 



CHAPTER 4 ........................................................................................................................... 76 

ELECTORAL AND PARTY SYSTEMS AND THEIR IMPACT ON THE TWO-THIRD 

GENDER RULE .................................................................................................................... 76 

4.0 Introduction ................................................................................................................... 76 

4.1 Electoral Systems of the world ..................................................................................... 77 

4.1.1 Plurality / Majoritarian System.............................................................................. 78 

4.1.2 Proportional Representation .................................................................................. 81 

4.1.3 Mixed System ........................................................................................................ 82 

4.2 Effect of the Electoral system on representation .......................................................... 83 

4.3 Party Systems and Quota systems................................................................................. 87 

4.4 Comparative Analysis ................................................................................................... 90 

4.4.1 Rwanda .................................................................................................................. 91 

4.4.2 South Africa ........................................................................................................... 94 

4.5 What ails Kenya? .......................................................................................................... 98 

4.6 Conclusion .................................................................................................................. 102 
 

CHAPTER 5 ................................................................................................................... ...... 104 

FINDINGS, RECOMMENDATIONS AND CONCLUSION ......................................... 104 

5.0 Introduction ................................................................................................................. 104 

5.1 Finding ........................................................................................................................ 105 

5.2 Recommendation ........................................................................................................ 107 

5.2.1 Short Term ........................................................................................................... 107 

5.2.2 Long Term............................................................................................................ 109 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

vi 



Table of Statutes 
 

Constitution of Kenya 2010 

 

Constitution of Rwanda 

 

Constitution of South Africa 

 

Political Parties Act, 2012 

 

Elections Act, 2011 

 

National Gender and Equality Commission Act 

National Assembly Standing Orders 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

vii 



Table of International Conventions 
 

The UN Charter, 1945 

 

Universal Declaration of Human Rights, 1948 

 

The Convention on the Political Rights of Women, New York: United Nations, 

1953 International Convention on Civil and Political Rights, 1966 

 

The International Convention on the Elimination of All Forms of Discrimination 

against Women, 1979 

 

African Charter on Human and People’s Rights, 1981 

 

The Protocol to the African Charter on Human and People’s Rights in Africa, 2003 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

viii 



Table of Cases 

 

Supreme Court Advisory Opinion No. 2 of 2012 In the Matter of the Principle of Gender 

Representation in the National Assembly and the Senate [2012] eKLR 

 

Constitutional Petition No. 19 of 2017 Katiba Institute V Independent Electoral and 

Boundaries Commission [2017] eKLRC 

 

Petition 401 of 2017, Federation of Women Lawyers in Kenya V Speaker of the National 

Assembly & 4 Others [2018] eKLR 

 

Petition 182 of 2015, Center for Rights Education & Awareness (CREAW) V Attorney 

General and Another [2015] eKLR 

 

Petition 371 of 2016 Center for Rights Education & Awareness (CREAW) & 2 Others V 

Speaker, National Assembly & 6 Others [2017] eKLR 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

ix 



 

CHAPTER ONE 

 

1.0 Background 

 

The search for political inclusion in a society that is patriarchal like ours requires both short 

and long-term strategies. The short-term strategies would entail putting in place a strong 

constitutional and legal framework that protects the participation of women in politics, 

governance, and other societal entitlements. On the other hand, the long-term strategies 

would involve reengineering our cultural and paternalistic practices that continue to have a 

direct bearing on inclusion and representation in democratic processes. For this to happen, 

however, there would be a need for a deep reflection on societal prejudices and the place of 

women in society, and how to advance human rights.
1 

 

The repealed Constitution
2

 recognized equal protection of everyone before the law. 

However, that particular dispensation was gender neutral as opposed to gender-sensitive. 

With Kenya attaining her independence, the 1963 Constitution was expected to make the 

society more equal. Unfortunately, this was not the case. Before 2010, the two main electoral 

laws
3

 in use-National Assembly Act and the Presidential Election Act- did not have any 

special features to facilitate women's involvement in the electoral and political activities. 

Over time, reversing the systemic marginalization proved difficult. 

 

In 2010, Kenya took one of the most significant steps in her history by promulgating a new 

Constitution
4

. The new Constitutional dispensation has been lauded as providing a platform 

where a new era of democracy can flourish. The Constitution is particular in promoting 

respect for human rights, rule of law, and most importantly, equitable gender representation 

in our electoral system. The new dispensation was focused on breaking the gender neutrality 

principles that guided the repealed constitution. This was done by adopting gender-sensitive 

approaches and principles. Various social policies and affirmative action plans were proposed 

to ensure that there is equal treatment in law. 
 
 
 
 
 
 

 
1 Centre for Rights Education and Awareness (CREAW), Tracing the Journey: Towards implementation of the two-third 
gender principle, 2019

  

2 COK, 1963
  

3 now repealed
  

4 COK, 2010
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Historically, women in Kenya have been underrepresented in both political and appointive 

bodies. Statistics prove that men have held the majority of seats in parliament since the first 

general election. For instance, in 1997, only 4.1% of all the members in parliament were 

women. This increased to 8.1% in 2002 and 9.8% in 2007. Undoubtedly, even with the 

independence constitution, the number of women elected into the national assembly rose, 

albeit gradually. However, despite the promulgation of the new constitution that embedded 

the two-third gender principle, only sixteen (16) women of the 290 members were elected 

into parliament in 2013
5

. 

 

The Constitution appreciates that either gender, male or female, may be subjected to 

underrepresentation. It is for this reason that the gender principle
6

 was formulated. 

Specifically, the Constitution promotes positive discrimination through nominations and 

women representatives to enhance women's participation in the electoral system. Such 

positive discrimination is what is envisaged by Article 81 (b) that ensures that there is fair 

political representation for all genders. 

 

In keeping up with Article 2 (6)
7

, the Constitution has given effect to international 

obligations under various conventions that provide for equitable gender representation. The 

CEDAW
8

 Convention requires signatories to outlaw all forms of gender based 

discrimination. Further, it tasks member states to put in place measures to correct 

underrepresentation and enhance gender equality. 

 

However, despite these progressive provisions, nine (9) years down the line and two general 

elections later, the National Assembly has simply failed to achieve equitable gender 

representation. 

 

1.1 Problem Statement 

 

As it has been alluded to in the background of this study, women have suffered inequality in 

political processes and representation since time immemorial. Their participation in politics 

has been impeded by both gender-specific reasons and some peculiarities that are unique to 
 
 
5 Kaimenyi C, ‘An Analysis of Affirmative Action,’ International Journal of Business, Humanities and Technology

  

Vol. 3 No. 6; June 2013, p92.  

6 A constitutional quota formulated to ensure inclusion and participation of all genders by providing not more than two-
thirds of the members of an elective or appointive body shall be of either gender.

  

7 Any treaty or convention ratified by Kenya shall form part of the law of Kenya under this Constitution.
  

8 Convention on the Elimination of All Forms of Discrimination Against Women, 3 September 1981
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Kenyan politics. Despite the challenges that they have faced, just like the trend worldwide, 

more women are now running for elective seats courtesy of more inclusive laws and policies. 

 

Article 81(b)
9

 of the Constitution as read with Article 97 that sets out the membership of the 

National Assembly provides that at least one hundred and seventeen (117) members out of 

the possible three hundred and forty-nine (349) should be of either gender. However, the 

National Assembly, as currently constituted, does not adhere to these provisions. As it stands, 

the 12th Parliament has only seventy (70)
10

 elected members who are women, therefore, 

making the composition of the National Assembly unconstitutional. 

 

Further, the Constitution at Article 100 of the Constitution directs parliament to enact 

legislation for purposes of promoting representation of women in Parliament. Sadly, nine (9) 

years after Kenyans adopted a new Constitution, parliament has been unable to give effect to 

this crucial Article by enacting the necessary legislation. 

 

1.2 Research Questions 

 

The four specific research questions that this paper seeks to answer are: 

 

I. What has been the historical place of Kenyan women in politics and how have they 

overcome the challenge of inclusion over the years? 
 

II.Why has parliament been unable to give effect to Article 100 of the Constitution? 
 
III.Is the current legal and electoral framework conducive for the implementation and 

achievement of the two-third gender rule? 
 
IV. 

 

What should be done to remedy the current situation to ensure the National Assembly 

adheres to the two-third gender rule? 

 

1.3 Study Objectives 

 

This paper aims to interrogate the place of Kenyan women in politics and governance. 

The specific objectives of this study will be to demonstrate: 

 

I. The milestones achieved so far in ensuring equitable representation of women in 

politics. 
 

 

9 not more than two-thirds of the members of elective public bodies shall be of the same gender
 

10www.parliament.go.ke 
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II. The inability to fully realize the two-third gender principle in the National Assembly 

as envisaged by Article 81(b) of the Constitution and the reasons thereto. 
 

III. Give proposals on legal and electoral reforms that will enable the implementation of 

Article 100 of the Constitution and subsequent realization of the two-third gender rule. 

 

1.4 Hypothesis 

 

This study is based on the assumption that the current legal and electoral framework 

is inadequate to ensure the actualization of the two-third gender principle. 

 

Article 97 of the Constitution provides the composition of the National Assembly as follows: 

 

i. Two hundred and ninety (290) members elected by the registered voters of 

single member constituencies; 
 

ii. Forty-seven (47) women elected from each county with each county constituting a 

single member constituency; and 
 

iii. Twelve (12) members nominated from parliamentary political parties to 

represent special interest groups. 

 

Further, one of the outstanding features of the electoral system as provided by Article 81(b) is 

“not more than two-thirds of the members of elective public bodies shall be of the same 

gender”. 

 

With the provisions of Articles 81(b) and 97 in mind, the National Assembly should consist 

of at least one hundred and seventeen (117) members of either gender out of a possible three 

hundred and forty-nine (349). However, as it stands, the 12
th

 Parliament has only eighty-two 

(82)
11

 members who are women. 
 

Therefore, the following hypothesis is under test: 
 
 

If the two-third gender principle is to be achieved and implemented as envisaged by 

Article 81(b) and Article 100 of the constitution, then the country must be prepared to 

review its legal and electoral regulatory framework to ensure equitable gender 

representation. 
 
 
 

 

11 23 members elected at the constituency level; 47 women county representatives and 12 nominated members 
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1.5 Theoretical Framework 

 

To comprehensively answer the questions and resolve all the problems identified in this 

research, the researcher shall employ two theories; feminism and critical mass theory. 

 

These theories will prove relevant as it will be shown, they speak extensively on inclusivity 

and gender equality in politics and governance and how it can be improved. 

 

1.5.1 Critical Mass Theory 

 

This is a theory that emanated from the concept of critical mass in nuclear physics. In 

science, the term critical mass simply means the amount of fissile material needed for a 

sustained nuclear reaction.
12 

 

In the 1980s, legal scholars adopted the concept of critical mass as found in science and 

incorporated it into social science
13

. The concept has subsequently been influential in gender 

and minority studies. 

 

Rosabeth Moss Kanter
14

 researched on women and their political representation. She 

elaborated that, “the life of women in the corporation was influenced by the proportion they 

found themselves”
15

. In her research, Moss identified four types of groups in relation to 

proportional representation
16

. These were: 
 

i. the uniform group; 
 
ii. the skewed group: with a minority of no more than 15%; 
 
iii. tilted group: where the efficiency of the minority is gradually increasing to a point of 

influencing the culture of the whole group; and 
 
iv. balanced group: representation is between 60:40 to 50:50 and the gender or race of 

the group and other structural factors are less important. 

 

It is from this theory that articulation for women's political representation made headway. It 

has since been argued by scholars that women will not necessarily represent other women and 
 
 
 
12 Oxford Dictionary 
13 Deed and Words: gendering politics after Joni Levenduski, Edited by Rosie Campbell and Sarah Childs, (2006) p. 

139  
14 Research on Women and blacks as minorities in organizations (1977) 

15 Ibid (1977:207)
  

16 Moss Kanter Theory
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their interests when they get elected into parliament or other political offices. This is because 

there are generally fewer women elected in almost all assemblies as compared to men. 

Therefore, the only way women would have a major impact on legislative outcomes is if they 

outgrew tokenism
17

and became a real and considerable minority in parliament. Hence, 

women numbers in legislative positions must increase to effectively promote women-friendly 

policies and concerns.
18 

 

To guarantee actual participation and inclusion of women in politics, critical mass theory 

calls for the implementation of legislative gender quotas such as affirmative action. 

 

Conversely, Moss Kanter criticises the critical mass theory and the proposed implementation 

of the same because according to her, it ensures entrenchment of stereotypes against women. 

She states that men will be apprehensive about supporting legislation that is centred around 

women because after all, equals should be treated equally and not receive any preferential 

treatment
19

. 

 

Further, she argues that women who have benefitted from the legislative quota systems will 

have little impact because of the heavy expectations and pressure by fellow women to deliver 

quick results. While all along, men are not subjected to these performance pressures
20

. 

 

This theory, and the criticism as discussed, will aid this study in examining affirmative action 

and ascertaining if there is an actual need to relook at its place in our electoral system. 

 

1.5.2 African Feminism: 
 

Feminism as a legal theory emanated from the belief that society is patriarchal in nature and 

there was a need to protect women and increase their voice in decision making both for 

themselves and the society as a whole. 
 
 
 
 
 
 
 
 
 

 
17 Tokenism is the practice of making a symbolic effort to be inclusive to members of a disadvantaged group by recruiting a 
small number of people from that group to give it an appearance of equality.

 

18
 Sarah Childs Mona Lena Krook, Critical Mass Theory and Women’s Political Representation, Political Studies: 

2008 Vol 56, 725–736 
19

 Rosabeth Moss Kanter, Men, and women in the corporation, (New York: 1993) 
 
20 Mona Lena Krook, Empowerment Versus Backlash: gender quotas and critical mass theory. 2015 Politics, Groups 
and Identities, 3. (184-188).
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Dr Josephine Akihire
21

, a revered African Feminist, avers that not only does African 

feminism agitate for equality, it also plays a part in empowering women through capacity 

building and eliminating any barriers that may impede full enjoyment of their rights. 

 

African feminism is concerned with intersectional
22

  discrimination to understand the  socio- 
 
political factors that make gender inequality flourish. This is as opposed to Western feminism 

that is concerned with homogeneous discrimination. Due to this, African feminism has been 

excluded from the mainstream feminist ideologies. It is believed that African Feminism suffers 

from theoretical challenges because there are many components of African feminism
23

. 

 

As argued by Akihire
24

, legislative gender quotas ensure that there is gender equality in 

politics and governance. The Constitution of Kenya
25

 is a clear triumph of women in Kenya 

and ensures that there is an reasonable representation of women in the National Assembly 

through the two-third gender principle. 

 

1.6 Justification of study 

 

As history has proven, inclusion of women in politics and governance is a matter that has 

been canvassed extensively over the years. The makers of our Constitution were aware of the 

need to have more women participate in politics and governance. In their wisdom, they 

provided gender-sensitive provisions that would help elevate women and ensure more 

participate in politics and governance. 

 

However, with the difficulty that the nation has faced nine (9) years after the promulgation of 

the Constitution, this paper will interrogate the historical place of Kenyan women in politics 

and why Parliament has been incapable of giving life to Article 100 of the Constitution that 

seeks to cement the gains made over the years. This research will also question whether our 

current legal and electoral frameworks impede actualization of the two-third gender principle. 
 
 
 
 
 
 
 
 
21 J Akihire, African feminism in context: Reflections on the legitimation battles, victories and reversals, (2014)

  

19 African Gender Studies 
22 A branch of feminism that perpetuates that all aspects of social-political identities such as gender, social class, sexuality, 
race, etc are all connected and overlap each other 
23 Patricia McFadden, Contemporary African Feminism: Conceptual Challenges and Transformational Prospects

  
24 J Akihire, African feminism in context: Reflections on the legitimation battles, victories and reversals, (2014)

 

19 African Gender Studies  
25

2010 
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1.7 Methodology 

 

In writing this paper, this study will largely use desk review research methodology that will 

be both qualitative and quantitative. These methodologies will be instrumental in collecting 

and dissecting the available literature on the advancement of women representation in Kenya 

and why the same has not been fully implemented as is provided by the constitution. 
 
This research will also examine the various court cases over the years that have shaped the 

jurisprudence and discourse on the right of women to meaningful participation in democratic 

processes. 
 
In addition, the researcher will analyse the specific number of female members of parliament 

since 1963, improvements and drawbacks over the years and propose ways on how it can be 

improved further in order to adhere to the Constitution. 
 

Currently, Kenya is ranked a distant and abysmal ninetieth (90
th

) in terms of composition of 

women in the National Assembly (lower or single house)
26

. This is in stark contrast to 

Rwanda who are ranked first (1
st

) with 61% of its parliament being women whilst South 

Africa is ranked an impressive tenth (10
th

)
27

.  
It is imperative for this study to ascertain the factors that are making these two African 

countries have parliaments that are representative of all genders. A comparative analysis of 

the social-cultural factors that have impacted gender equality in these two states shall be 

discussed in this research. This study shall also ascertain if the electoral systems of the states 

is different from that of Kenya and if that has had any impact in ensuring inclusivity. 

 

1.8 Literature review 
 
 

The literature review in this paper shall discuss the various studies and writings that have 

enhanced the understanding of women in politics and governance. This section shall broadly 

review literature that has informed how the world understands gender equity and equitable 

representation, identify the shortcomings in the literature and how this paper intends to cure 

these shortcomings. 

 

This section shall also aid in appreciating scholarly writings on the various electoral system 

and how each achieves its purpose of fostering democracy. 
 
 
 
 

26 Women in National Parliaments Data base as at 1
st

 Feb 2019 
27 Ibid
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1.8.1 Literature on feminism, critical mass theory and gender quotas 

 

It has been espoused that the wealthy have historically maintained social control by oppressing 

and exploiting the poor through the law. Over time, there have been obvious ideological struggles 

among social factions in which competing ideas of justice, goodness, and democracy are pitted 

against each other. To remedy this, scholars have advanced legal theories that would use the law 

to overturn the hierarchical structures of domination in the modern society. 

 

It is accepted that majority of the world as it is, is patriarchal, and there is therefore a need to 

have in place policies that aid in reversing the systemic marginalization that women have 

faced in politics and public life. The literature in this section will not only link this study to 

the theoretical framework but also show how scholars over the years have grown bolder in 

expressing the challenges women in the modern society face and how to remedy them. 

 

To understand society and equality in representation, Mackinnon
28

 figures it is important to 

understand sex discrimination and law. She reckons that law, coupled with moral theory sees 

equality and gender as issues of sameness and differences. This approach ensures from the 

onset; law is discriminatory towards women even though it mandates equal treatment. 

According to this writing, the idea of sameness and differences has been challenged by 

women to show that they are as good as men. What a man can do, a woman can do too
29

. It 

is on this basis that over time, women have felt that they too, can (and should), have a voice 

in the political process. 

 

Mackinnon’s study however does not take cognizance of unique societies such as African 

countries. In understanding the role of feminism and patriarchy in the political processes, this 

study shall focus on the peculiarities of African and specifically Kenyan politics and the 

impact feminism has had in enhancing gender inclusivity in electoral processes. 

 

Maria Nzomo
30

 articulates how African feminism has been critical in enhancing inclusion of 
 
women in politics. She highlights experiences of Kenyan women and how the influence of 

African feminism was key in expanding the democratic space for Kenyan women. In her writing, 

she reckons that even during the colonist era, African feminism was a major influence 
 
 

28 Catherine A Mackinnon, Towards a feminist theory of the state (Havard University press, 1989). 
29. Ibid

 
 
30 Maria Nzomo, Kenyan Women in Politics and public decision making in Mikell Gwendolyn, ed. African Feminism: 
The political of survival in sub-Saharan Africa. University of Pennsylvania press; 1997
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in the clamour for the eradication of patriarchy in various political processes. This makes the 

study significant in understanding the role of African feminism and its influence in politics. 

 

Nzomo notes that despite all the historical contributions of women in enhancing the democratic 

space, the social structures have remained a great impediment. This study will identify the various 

social structures that have proved to be an impediment to the inclusion of women in political 
 

processes. Further, an analysis will be made to determine whether the Constitution of Kenya
31

 

has in any way attempted to break these barriers and the progress so far, if any. 
 

Mona Lena Krook
32

 writes that as the study of liberal democracy gained prominence, there 

was an emergence of new scholarships that challenged the view that politics was a neutral 

arena where everyone plays an equal role. Rather, the new idea was that liberal political 

arrangements create a systematic alteration to public policies and political engagement. This 

distortion provides alternatives and innovations with the most common, from a global 

perspective, being increased representation of women. 

 

Krook notes that quota policies, that is aimed at having more women elected and selected 

into political office, is the most common practice of ensuring more women participate in 

political activities
33

. She discusses the origin of most of these policies stem from the Beijing 

Declaration and Platform for Action
34

. 
 

In her writing, Krook identifies three typologies to classify the different quotas. She 

highlights the reserved seats quota system as one which appears largely in developing 

countries in Africa, Asia and Middle East. The reserved seats system is established through 

the constitution and sometimes electoral law. The system creates separate electoral rolls for 

women, allocate specific constituencies to female candidates and allot women seats 

according to each party’s proportion in a popular vote
35

. 

 
 
 
 
 
 

31
2010 

32 Mona Lena Krook, Quota for women in Politics: Gender and Candidates Selection Reform worldwide, Oxford 
Press (2009) 
33 Ibid  
34 The United Nations 4

th
 World Conference on Women in September 1995 in Beijing. The Declaration was signed by 189 

member states and it calls on governments to put in place strategies that ensure women’s full access and participation in 
power structures and decision making.  
35 Krook (n 32) 
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The second quota system identified by Krook is the party quotas system- the most common 

type and prevalent in Western Europe
36

. This is a system where individual parties take 

voluntary measures to reach a positive percentage of women in its candidates list. According 

to Krook, the party alters its practice by setting out new conditions for candidates’ 

nomination that require the party’s leadership to recognize the biases women face and allow 

alternate political enlistment. 

 

The third quota system identified by Krook is the legislative quota that is the newest kind and 

mainly found in developing nations of Latin America and post conflict states in Africa, 

Middle East and South-Eastern Europe. This system is implemented through reforming 

election laws and sometimes the constitution. Just like the party quota, this system addresses 

the party selection process with the national parliament passing legislation requiring that each 

political party nominates a certain proportion of female candidates
37

. 

 

Krook’s study is instrumental in understanding how various legal systems establish quotas to 

cure inequality in democratic processes. 

 

This study will consequently interrogate if gender quotas are really effective in a society that 

is dominated by egocentric male politicians who will more often than not support policies that 

aid inclusion of women in the political landscape. In discussing why, the National Assembly 

has failed to give effect to Article 100 of the Constitution, this research will draw some of the 

peculiarities of Kenyan political parties and the role they have played in muzzling women 

participation. 

 

In her book, honoured feminist scholar Wanjiku Mukabi Kabira
38

 traces women's struggles 

to change their status and lives in an era where women empowerment and gender quotas were 

not embraced. 

 

She articulates how the Constitution of Kenya 2010 provides the perfect avenue for ensuring 

there is tangible and passable inclusion of women in politics and governance. In this book, 

Kabira insists that the number of female representatives in parliament is not as important as 

the tangible influence that they can have to the policy process on women empowerment and 
 
 

36
Ibid 
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38 Wanjiku Mukabi Kabira, Time for harvest: Women and Constitution-making in Kenya (University of Nairobi Press 2012)
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representation
39

. This is however an express contradiction of the provisions of the 

Constitution of Kenya
40

 that has, in its determination to be gender sensitive, incorporated 

the gender principle. Moreover, compliance with constitutional provisions on equality in 

electoral processes can only be measured by the actual number of women elected in the 

National Assembly, something which this research will probe. 

 

Though the law is instrumental in ensuring there is proper and actual representation of 

women in politics, Patricia Kameri-Mbote
41

posits that gender mainstreaming does not 

necessarily ensure gender equity. This assertion is not farfetched. For instance, she notes the 

refusal of party leaders, mostly men, to change party nomination rules that will be more 

accommodating to women as a major factor that has hindered the actual achievement of the 

two-third gender principle. This just goes to show that indeed, the problem is not always the 

law. For that reason, this study will analyse the various socio- cultural factors that have 

impeded political inclusivity despite existence of a proper legal system. 

 

Coffe and Bolzendahl
42

 attempt to contrast and explain the difference in gender gaps in 

political involvement in both the industrialised Western democracies and the developing Sub-

Saharan Africa. The essay notes that countries that have advanced democracy facilitate the 

various individual resources into political action. This suggests that a state’s socioeconomic 

characteristics will have an effect on the country’s political activities. A rich state with a 

strong socioeconomic structure will have a more inclusive political participation than in 

poorer, less-democratic societies
43

. This study is important as it gives a better understanding 

of the disparities in women representation in the western countries and developing countries. 

However, its shortcoming is that it does not provide any correlation between the choice of an 

electoral system and inclusive representation, something which this research aims do. 

 

1.8.2 Literature on History of women in Kenyan Politics 
 
 

This study is concerned with the advancements Kenyan women have made in progressing their 

right to participation in politics. It will therefore be critical to understand the role women played 
 
 
39 Ibid 
40 2010

 

41
Patricia Kameri-Mbote ‘Fallacies of Equality and Inequality: Multiple Exclusions in Law and Legal Discourses’, 

(2013) International Environmental Law Research Center 
42 Coffe, H. & Bolzendahl, C. ‘Gender Gaps in Political Participation Across Sub-Saharan African Nations‘Soc

 

Indic Res (2011) 102: 245. https://doi.org/10.1007/s11205-010-9676-6 (Accessed 27th December 2019) 
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in politics and governance in four critical eras – pre-colonial and colonial Kenya; post-

colonial Kenya; second liberation Kenya and Post 2010 era and how they attempted to 

overcome the challenge of inclusion. 

 

Shadrack Wanjala Nasong’o and Theodora O Ayot
44

 provide an excellent sequence and 

understanding of the history of women and politics in Kenya. From their writing, they note 

that you cannot study the participation of women in politics without understanding the 

various political transitions that Kenya has faced. 

 

They note that there was deep rooted systematic political marginalization of women in the 

pre-and post-colonial Kenya. Upon attainment of self-rule in 1963, there was formation of a 

political system that was based on authoritarian and over-centralized structures that 

engendered masculine domination
45

. This, in essence, ensured that women were denied an 

opportunity to participate and make decisions in the political and governance sector. This 

exclusion of women, they assert, was systematically executed by denying women an 

opportunity to mainstream their own political agendas that would enhance their bargaining 

power in national democratic processes. 

 

This study suggests that marginalization of women was entrenched even further during the 

transition period between the multi-party eras to the de jure single-party rule
46

 in the early 

1980s. However, the significance of incorporating women in the politics is felt during the 

agitation for multi-party democracy that is finally attained in 1991. 

 

In each of these transitions, it is explained that political contestation is dominated and driven 

by the elite who ensure that they bar the mass of the people from involvement in politics. It is 

at this point that gender disparities become glaring and an examination of the engendered 

political periods proves this. 

 

While discussing the political constraints that have hampered involvement of women in politics 

in Kenya, Shadrack and Theodora
47

identify two major constraints. They note, rightly so, that an 

electoral system of any country would be a great determinant of women representation. They 
 

 
44 Shadrack Wanjala Nasong’o and Theodora O Ayot, ‘Women in Kenya’s Politics of Transition’ in Godwin R.

 

Murunga and Shadrack W. Nasong’o (eds), Kenya: The Struggle for Democracy, (Zed Books Ltd, 2013). 
45 Ibid

 
 

46 In October 1969, President Kenyatta banned the Kenya People's Union thereby making Kenya a de facto single-party as only 
KANU existed. In June 1982, Kenya's National Assembly declared Kenya a one-party state. 
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illustrate proportional representation (PR) systems where the electorate vote for party lists 

and parliamentary seats are most conducive for fostering gender representation. On the other 

hand, they contend that a plurality electoral system is founded on single-member 

constituencies, and hence parties are less likely to nominate women in this system. 

 

The second constraint to women's participation as distinguished in this writing is related to 

the structure and agendas of the various political parties. Political parties more often than not 

do not easily accept or promote women's participation in the party's structures and even when 

they do, they do not hold important positions within the party. Even so, it is party leaders, 

who are mostly male, that determine who gets the nomination to run for political office. 

 

Similarly, Regina G. Mwatha
48

 buttresses the position that the women movement in Kenya 

has evolved over the years. She elaborates how Kenyan women have endeavoured to break 

male domination in socio-cultural and economic sectors. She reckons that this has been 

achieved through ensuring that there is an emphasis on common objectives, continuity, unity, 

and coordination. From this study, it is clear that agitation for women inclusion in the 

political process has been an on-going discourse that is not likely that it will end soon. 

 

In enhancing the studies of Shadrack, Theodora and Mwatha, this study will crunch the 

figures of women representation in the National Assembly since independence. An analysis 

of the factors that may have influenced the trends in gender representation over the years will 

also be made in this research. 

 

With the coming of the Constitution of Kenya in 2010, various scholars have lauded the 

prominent role given to women by the Constitution in matters politics and governance. In 

discussing gender equality in political processes, Japeth Biegon
49

 notes that despite the 

increasing number and visibility of women, and their invaluable role recognized by society, 

women continue to be under-represented in political and public life. He goes further and 

discusses the function of parliament in realizing the implementation of the two-third gender 

rule. The importance of Biegon’s edition is that it helps readers understand the challenges that 

have hampered effective participation of women in democratic processes. He also analyses 
 
 
 

 
48

Regina Mwatha, “The women's movement in Kenya” in Balghis Badri and Aili Mari Tripp (eds), Women's Activism in 
Africa: Struggles for Rights and Representation (Zed Books, 2017),  
49 Biegon, Japheth (Ed), Gender equality and political processes in Kenya: Challenges and Prospects, 
Strathmore Press, 2016. 
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how Kenya has reacted to the various affirmative action measures that have been put in place 

to guarantee gender parity in political representation. 

 

On the other hand, Patricia Kameri-Mbote
50

 discusses the role of law in ensuring gender 

equality in representation. She gives an extensive analysis of the legal framework in Kenya 

post-2010 and the role the law, and by extension, the courts play in guaranteeing 

constitutional requirements on gender equality are realized. 

 

It is notable that the good Professor alludes to the fact that constitutional and statutory provisions 

are not enough in ensuring gender equality and achievement of the two third gender principle. 

She writes “gender is only one form of marginalization among many – disability, religion, 

ethnicity, marginalized communities and regions – where gender is also a variable. It is not 

possible to address gender fully in isolation of other marginalization categories”
51

. 

 

It is however worth noting that Biegon’s edition fails to discuss the impact of an electoral 

system in aiding proper representation of disadvantaged groups in the political process. This 

study will have a critical look of the various electoral systems and what part they play in 

enhancing participation of women in politics. 

 

To understand the factors that have impeded women participation in politics, Kivoi 52
 classifies 

 
these barriers as political, economic or cultural. He particularly notes, accurately so, “financial 

empowerment of women, along with education and access to information, will take women from 

the limitations of the household to full involvement in politics and party elections
53

”. 

 

It can be noted that Kivoi’s study is all gloom as it is only centred on the barriers Kenyan 

women have faced in political inclusion. However, it is crucial to appreciate that over the 

years, as this study will prove, efforts have been intensified to curb and eliminate some of the 

barriers identified by Kivoi’s work. 

 

CREAW
54

, who have been on the forefront in advocating for gender equality in governance, 

recently published a report titled, “Tracing the Journey: Towards implementation of the two-  
 

 
50 Patricia Kameri-Mbote, The quest for equal gender representation in Kenya’s Parliament: Past and present challenges, in 
Japeth Biegon, ed. Gender equality and political processes in Kenya: Challenges and Prospects,

 

Strathmore Press, 2016. 
51 Ibid page 65

  
52 Douglas Lucas Kivoi, ‘Factors Impeding Political Participation and Representation of Women in Kenya’ (2014)
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third gender principle, 2019”. This report discusses the tremendous measures the country has 

undertaken since independence to safeguard inclusivity and goes further to report on the 

factors that have hindered actual inclusion and achievement of the two third gender principle. 

However, the report, just like most post-election reports by NGOs, does not question Kenya’s 

electoral system and any part it has played derailing actualization of the gender law. 

 

1.8.3 Literature on electoral systems and their impact on representation 
 

At the centre of this study is the realization that law alone is not adequate to ensure that the 

country fully achieves the two-third gender rule as envisaged by our constitution. It will 

therefore be critical to understand the various electoral systems and how they aid in 

advancing democracy and inclusivity. 

 

While discussing electoral systems, Pippa Norris
55

 posits that electoral rules are not neutral 

and thus difficulty in achieving a government that is not only effective and accountable but 

fair and inclusive to minorities and various social representations. 

 

He identifies three variations of electoral systems as – majoritarian, proportional and mixed 

systems- and the consequence of each. This study goes further to highlight the impact of 

social representation through affirmative action in each of the electoral system. 

 

Despite succinctly identifying various electoral systems and how they impact or impede 

adequate representation of women, Norris’ work does not provide the nexus between an 

electoral system and other social-cultural factors that impact social representations. 

 

This study will therefore interrogate how a choice of an electoral system, coupled with other 

social-cultural and economic factors including the role of political parties ensures political 

inclusion. 

 

Indeed, the efficacy of electoral systems is brilliantly discussed by Teresa Sacchet
56

 where she 
 
states that, “The reason why this policy, (quotas) has been more successful in some countries than 

in others has to do with certain conditions that are mainly related to the electoral system.” 
 
 
 
 
 
 

 
55 Pippa Norris, ‘Choosing Electoral Systems: Proportional, Majoritarian and mixed Systems’ in Jean Laponce and Bernard 

Saint-Jacques (Eds), Contrasting Political Institutions (International Political Science Review Vol 18(3) 1997)
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International IDEA
57

 report
58

provides a tremendous analysis of the continued advancement 

of women's participation in electoral processes. Chapter 4 of the report interrogates how 

political parties continue to evolve and in particular with the increasing need to involve more 

women in political processes. Chapter 5 of the report discusses electoral and party systems 

and their impact on the democratic inclusion of the marginalized. This report will be 

instrumental in studying the various electoral systems and which would be best suited to 

ensure the two-third gender principle is actualized. 

 

1.9 Limitations 

 

Over the years, there has been extensive discourse on women empowerment in Kenya and 

globally. In discussing political participation of women in Kenya, we must recognize that 

Kenya is a patriarchal system that has shunned women. While immense efforts have been put 

and great strides taken to ensure that women are integrated in politics and governance, the 

same has not achieved the desired effect. Therefore, the various proposals that have been 

fronted have not been realised because of lack of political goodwill that is, well, patriarchal. 

The proposals that this study will give towards achievement of the two-third gender principle 

may suffer the same fate. 

 

Similarly, another limitation of this study is that it heavily relies on secondary data and 

therefore, the various recommendations that it will propose will not be appreciated as 

opposed to primary data. 

 

1.10 Chapter Outline 

 

Chapter one provides the introduction and background of the study. 
 
 

Chapter two is aimed at understanding the historical place of Kenyan women in politics, their 

participation since independence, the various challenges they have faced over the years and 

the milestones that have been made in pursuit of gender inclusion in the electoral processes. 

An analysis and trend of women representation in the national assembly since independence 

has also been made in this Chapter. 
 
 
 
 
57 The International Institute for Democracy and Electoral Assistance is an intergovernmental organization that works to support 

and strengthen democratic institutions and processes around the world, to develop sustainable, effective and legitimate democracies.
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Chapter three of this study has discussed the legal and regulatory framework of the gender 

principle. The theoretical framework of this study has also been dissected by analysing the 

judicial interpretations that have guided the gender rule discourse. This Chapter has equally 

focused on the National Assembly’s futile efforts to enact the two-thirds gender bill as 

envisaged by Article 100 of the Constitution. 

 

Chapter four of the study has interrogated the various electoral systems and how they aid 

inclusivity. This chapter also focuses on comparative case studies of two jurisdictions, Rwanda 

and South Africa and what factors have aided in ensuring there is tangible inclusion of women in 

their political processes. The Chapter has gone further to examine the link between socio-cultural 

factors and the preferred electoral system and how they affect gender inclusivity. 

 

Finally, Chapter five of this study has outlined the findings, the conclusion and given 

recommendations. 

 

1.11 Conclusion 

 

This Chapter has broadly introduced the research by discussing the problem statement and 

given the justification of the study. It has also provided for a theoretical framework and 

broadly discussed the literature that will inform the study. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

18 



CHAPTER TWO 

 

HISTORY OF WOMEN IN KENYAN POLITICS 

 

2.0 Introduction 

 

Having extensively discussed the background of this study and the problem it seeks to solve, 

the purpose of this chapter is twofold. 

 

First, it aims to understand the history and place of Kenyan women in politics and 

governance and the influence they have made over the years. In discussing the impact and 

challenges faced by women, four transitional periods that have shaped the law and policy on 

political rights and equality will be considered. 

 

Second, this chapter problematizes the law as it was in each of these transitional periods and 

the role it played in impeding inclusion of women in political processes. This chapter will 

argue that with the colonization of Kenya, the already existing political and social structures 

were altered. The British implemented laws that were meant to discriminate Africans and 

women, who were already at a disadvantaged position, were marginalised even further. 

 

An additional contention that this chapter will address is that negative ethnicity and animosity 

amongst the various tribes was perpetuated by the British administration through numerous 

laws and policies. The impact of this is felt post-independence as the quest to foster equality 

amongst all communities has proven impossible. The gap between various disadvantaged 

groups continued to widen with the post-colonial political elites maintaining the British 

ethnic divide. As this chapter will show, there is a direct relationship between negative 

ethnicity and political inequality amongst all genders. 

 

With the political class passing laws that were meant to stifle the democratic space such as 

the enactment of Section 2A that made Kenya a one party state, the civil society led an 

affront in what is now referred to as the second liberation. Women gained prominence in 

public life and were at the forefront in the fight for democracy and equality. Ultimately, this 

ended with the promulgation of a new Constitution in 2010. 

 

Later in this chapter, this study will provide a breakdown of how women have performed in 

elections with a specific emphasis on the National Assembly. It will be established if Kenyan 

 
 

 

19 



 
women have achieved the desired standards in their inclusion in political processes. A 

general inquiry of the challenges that women have faced in politics shall be made in an 

attempt to ascertain how and why the democratic sphere has been unfavourable for women. 

 

2.1 Pre colonial and Colonial Period 

 

To understand the place of women in this era, it is critical to appreciate the political structure 

of African societies before the invasion of the European colonizers. 

 

In pre-colonial Kenya, the various societies and patrilineal clans lived in clan villages that 

provided some form of territorial organization. Each community had its own system of 

government, religion, education and culture
59

. Even though there was male domination in 

each of these systems, there was flexibility and sexual division of labour
60

. Women had 

social-political, economic and cultural areas that they dominated. They had advanced roles in 

care giving, food production, distribution, health and religious practices
61

. 

 

The Luo community, just like the Kikuyu, did not have a centralized form of governance but 

a council of elders who settled disputes and steered the community.
62

 On the other hand, the 

Abaluhya Community- which has eighteen (18) subtribes- was governed by King Nabongo 

Mumia. The Wanga Kingdom was a highly organised community with a centralised 

hereditary monarch.
63 

 

The course of a defined Kenyan territory came about in the Berlin Conference
64

. In 1894, 

the British declared protectorate over Kenya and with this, various independent communities 

were integrated into one single boundary. 

 

The setting up of the administrative and ethnic boundaries ensured that each ethnic community 

was jostling for the colonial resource and in the process nurturing negative ethnicity
65

. 
 
 

 
59 Shadrack Wanjala Nasong’o and Theodora O Ayot, ‘Women in Kenya’s Politics of Transition’ in Godwin R.
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Tribalism was further entrenched by the fact that some ethnic communities were cleaved off 

beyond international borders or forced to settle with other ethnic groups that they did not 

share any historical relations
66

. In addition, the British administrators used the divide and 

rule tactic where they stoked animosity and hatred within the ethnic communities
67

. At this 

point, Kenya was not only struggling with state violence and oppression but with tribalism 

that would prove detrimental for future generations. 

 

The role European colonization played on marginalization of Kenyan women cannot be 

understated. The arrival of the British meant that there was commercialization of the 

agricultural activities in the country. The colonial government was keen on developing cash 

crops such as tea and coffee in the Kenyan highlands opposed to food crops
68

. To grow cash 

crops needed a large labour pool in the settler farms that men readily provided. This meant 

that women lacked access to the labour market and were thus confined to small scale food 

crops to sustain their families
69

. Additionally, the colonial administration recognized men as 

the heads of families and this marginalized women’s economic position even further.
70 

 

With Kenya officially becoming a British colony in 1920, it obviously became incredibly 

hard for non-Europeans to engage in any form of meaningful national politics. It is also 

during this period that the marginalization of women was further indoctrinated in the Kenyan 

social, political and economic structures. 

 

The Europeans who dominated the executive and legislative councils made policies for the 

benefit of the Europeans, Indians and Arabs while excluding Africans from any decision 

making
71

. The colonial government centralised, racialized and ethicised power. The British 

Government was headed by a Governor, a direct appointee from London. District 
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Commissioners and various other administrators, appointees of the governor, followed in that 

order
72

. 

 

Upon the assent of the legislative council ordinance in 1919, there was a limited election in 

1920 that saw the first bunch of elected representatives. Critically, no woman was involved in 

the elections. However, in 1922, white women were now allowed to vote for their LegCo 

representatives. This, coupled with the fact that the Council was dominated by white males, 

set the structural basis of the place of black Kenyan women in the governance structure. 

 

There was still no position for African women in the LegCo even in 1944 when they first 

allowed Africans into the legislative assembly
73

. It was not until 1961 that Priscilla Ingasiani 

Abwao
74

 became the first African Woman representative in the LegCo. Even with this 

representation by Madam Abwao, it is clear that her position in the LegCo, unlike her male 

counterparts, was neither prestigious nor wielded actual influence
75

. Indeed, it is reported 

that as the only African woman in the Lancashire House Conference that deliberated on 

constitutional changes and self-governance, Madam Abwao did not contribute in the 

proceedings because she was not allowed to speak
76

. Sadly, the Lancashire Conference had 

been turned into a negotiation between European and African men who had zero interest in 

women’s affairs. 

 

In the civil service sector, the 1921 order was the first step of ensuring that women had no 

place in the governance structure.
77

 The order from Britain stipulated that the governing 

councils of colonies to reserve civil service jobs to men.
78

 This guaranteed the white male 

will take all the positions in all governing institutions. Women were only allowed into civil 

service forty-five years later in 1946. 
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Despite this marginalization of women, their role in the agitation of Kenya's independence 

cannot be overlooked. They played prominent roles in the fight against colonial occupation 

and British oppression. 

 

In 1901, Wangu wa Makeri was appointed as a colonial administrator in the Fort Hall District 

(now Murang’a). This came at a time when patriarchal principles did not permit women to 

hold leadership positions
79

. Wangu’s duties included collecting tax, maintaining law and 

order, recruitment of labour, controlling drinking of beer, terracing agricultural and veterinary 

services
80

. 

 

With the British invasion, there was a need for every community to fight back and prevent 

the oppression that came with the forced occupation. In 1913, Mekatilili wa Menza became 

the first woman to rise against the British by leading the Giriama community in the coastal 

region
81

. Mekatilili mainly opposed forcing young men and women to work in the rubber 

and sisal plantations owned by the British; colonial hut tax where each household was 

required to pay the British government; forceful evictions from the fertile river Sabaki valley; 

and constrained palm wine making and consumption
82

. 

 

The colonial rule was dominated by brutality and oppression that came about because of the 

use of cheap African labour. This led to the various smaller communities to fight against this 

oppression and forceful occupation by the Europeans. These agitations gave rise to the 

guerrilla independence movement that is Mau Mau war in the 1950s
83

. 

 

During the struggle for independence, women abandoned their traditional roles and joined the 

Mau in the guerrilla warfare. Some women joined the men in the forest to fight the colonizers 

while other women provided strategic and logistical support to the men to defeat the foreign 

rule
84

. Women experienced the full force of the British government which used violence in its 
 

effort to obliterate the Mau Mau uprising and clamour for independence.
85

 Many suffered rape, 
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sexual violence and forced labour. These injustices, unfortunately, did not find themselves in 

any pre-independence negotiations
86

. 

 

Throughout the colonial era, women were aware that they had to do a little bit more for 

themselves in the face of the struggle. Women from various ethnic communities organised 

themselves and formed self-help and merry-go round groups
87

. Such groups included the 

Mabati Women Group and Nyakinyua Women Group
88

. It is during this period that proper 

mobilization and organization of women begun. 

 

Meanwhile, nationally, the white women in Kenya during the colonial period were equally 

attempting to have a say in public affairs. In the 1940s, the women, with the help of the 

colonial administrators, came together to establish sewing and knitting centres in various 

parts of the country
89

. They did this on a voluntary basis with the hope these institutions 
 

would bring about self-reliance
90

. 
 

These institutions gained popularity amongst the women throughout the country to a point 

that some communities did not require help from white women to run them. The self-help 

women groups would soon acquire the tag ‘maendeleo clubs’. The aim of these clubs was to 

improve the living standards of African women by providing forums for social interactions 

and exchange of ideas and advancements in agriculture and health.
91

 The clubs were also 
 

used to provide practical and informal education
92

. 
 

With the growing popularity and ballooning membership of women in the clubs, the colonial 

government in 1952, through the Social Welfare Organization, decided to register these clubs 

under one umbrella ‘Maendeleo Ya Wanawake Organization’ (MYWO)
93

. The MYWO 

remained instrumental in marshalling women at the grassroots' level in order to unite, foster 

and improve their social, political and economic positions. It is at this level that the impact 
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women can have in the expansion of the democratic space was felt. The Organization owned 

a monthly Swahili newspaper, operated savings accounts for its members and organized 

conferences at the national and district level often to discuss progress in women 

empowerment.
94 

 

Other than empowerment of women in politics, the Organization used its many networks at 

the grassroots level to lobby for government programs for family planning, immunization of 

children, advocacy against FGM and tree planting
95

. 

 

Having been formed to agitate for the welfare of women, the Maendeleo ya Wanawake faced 

major challenges from the onset. First, the umbrella Organization was established at the 

height of the African revolt against the British in 1952. There were claims that some women 

were passing confidential information to the Colonial government through the clubs
96

. This 

discredited the image of the organization and ultimately having an adverse effect on the 

number of new memberships.
97 

 

The second major constraint that the Organization faced was the lack of proper and adequate 

funding. In its formative stages, the Colonial government provided all the funding for the 

Organization as the clubs did not have resources of their own
98

. However, in 1957, UNICEF 

became the first nongovernmental organization to donate to MYWO
99

. The lack of a steady 

source of funding prevented the organization from implementing most of its programs. 

 

Lack of sufficient funds for the Organization meant political patronage by the women leaders 

at both the clubs and national level. Different women leaders would jostle for the attention of 

male political figures in an effort to secure funding to implement various programs
100

. This 

would pose a greater danger years later when the MYWO was politicised and ethicized. The 

organization gradually metamorphosed into a KANU women’s wing. While commenting on 
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the leadership of the MYWO, Tripp
101

 stated that “patronage managed to keep them 

focused on personal gain rather than addressing real issues of the membership”. 

 

In addition, changing of its national leadership so early on made the young MYWO operations 

shaky. The first Chairperson, Nancy Shepard, a white woman, retired in 1958. Mrs. Phoebe 

Asioya replaced her in 1960 and the colonial government was confused as to how to deal with the 

Organization
102

. This may perhaps be because they distrusted the new African woman leader. 

Though considerable support and effort was put in ensuring the organization is strengthened, the 

same zeal was not seen by the Independence government.
103 

 

2.2 Post-Independence Kenya 

 

At independence, Hornsby
104

 notes that Kenyans inherited highly volatile and discriminatory 

governance institutions. The systemic marginalization of women was further enhanced by the fact 

that it is African men who exclusively took over the leadership from British men.
105

 The 

independence government, through the president demonstrated arrogance and distain for 

constitutional rights, freedoms and liberties that were guaranteed to all by the constitution.
106 

 

Upon attainment of independence, Kenya had a few far-reaching amendments to its 

constitution. In 1964, the position of Prime Minister was abolished while in 1966, the 

amendment was geared towards the president consolidating all emergency powers
107

. This 

meant he could unjustly detain anyone. In 1968, the power of the National Assembly to elect 

a president was transferred to a popular citizen vote
108

. All these amendments were 

incorporated into the 969 Constitution. 
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The Constitution, despite recognizing equal protection of everyone before the law, was 

gender neutral. It did not provide for any opportunity to make the Kenyan society more equal. 

In fact, all it did was enhance the institutionalization of gender oppression and inequality. 

 

The Bill of Rights under Section 70 provided that everyone in Kenya would enjoy all 

fundamental rights and freedoms regardless of race, nationality, place of origin, or place of 

residence, or any other social, political, racial, religious or sexual ground. This was subject to 

respect to the rights and freedoms of others and for the public interest
109

. 

 

In addition, Section 80 of the Constitution outlined the categories of person who could not be 

discriminated upon. Section 80(2) described discrimination to mean “affording different 

treatment to different persons attributable wholly or mainly to their respective descriptions by 

race, tribe, place of origin or residence or other local connection, political opinions, colour or 

creed.”
110

Curiously, there was no mention of gender. This omission had the unfortunate 
 

implication that gender discrimination was permitted in law.
111 

 

The involvement of women in political processes faced its first test a few months before 

attainment of independence when Kenya held its first election
112

. Preceding the elections, 

women held the second Kenya African Women’s Seminar in Limuru in which three 

important resolutions were passed. The Daily Nation
113

 reported that first, the women 

resolved to press and demand the government to nominate at least four women into the new 

legislature. Second, the conference proposed there be women representation in institutions 

such as East Africa Common Services Commission and United Nations. Finally, the women 

resolved to ask the government for at least 10% representation in the Independence 

celebrations planning committee. 

 

Despite these strong and reasonable pleas, women were not heavily involved in the elections.  

They were not given opportunities to become party officials or cleared to run for elections
114

. 
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Astonishingly, the Independence parliament had zero elected or nominated women sitting in 

it. 

 

The impact of the poor policies and lack of intent by men to ensure inclusion was seen when 

Ruth Habwe
115

 attempted to run for a parliamentary seat and her party, KANU, refused to 

support her. When she opted to run as an independent candidate, KANU suspended her. The 

explanation given by government for her suspension was that women were not ready for 

political office
116

. 

 

The first set of women representatives in the national assembly came about in 1969. Grace 

Aketch Onyango
117

 became the first elected woman in the National Assembly while 

Jemimah Gechaga was nominated into the 2
nd

 Parliament. 
 

During the colonial period, although formal education was becoming an acceptable idea, girls 

were not beneficiaries. As boys were sent to school, young girls remained at home learning 

from their mothers skills such as child care, tailoring and basic reading and writing
118

. 

Moreover, girls continued to suffer retrogressive cultural practices that kept them out of 

school such as FGM and early marriages. 

 

The open and obvious deprivation of women of an equal chance to education ensured that in 

post-independence Kenya, men dominated the scholarly and professional fields. Women who 

were offered slightly superior education, it was for employment as nurses, teachers, and 

secretaries
119

. Even then, women could not grow career wise because they were not given a 
 

chance to exercise actual authority over men at the work place
120

. 
 

The period between 1969-1982 laid the maker for the era of the second liberation that would 

follow. Between 1963 and 1969, Kenya had only two political parties – Kenya African National 
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Union and Kenya People’s Union
121

. However, with the proscription of KPU in 1969, 

KANU remained as the only political party in the country although the Constitution allowed 

existence of other political parties
122

. 

 

Meanwhile, the country continued to reel from post-colonial hangover. The euphoria that had 

welcomed the country’s independence had disappeared. Kenyans continued to experience 

misery, poverty, diseases and illiteracy. 

 

In 1982, the state was declared a de jure single party state by virtue of Section 2A. The 

impact of this on the continued marginalization of women cannot be stressed. With this 

constitutional change, anyone who intended to run for any elective seat must have been a 

member of KANU. The opportunities for women were constrained even further. Indeed, 

within KANU itself- the ruling and only party- there was no single woman holding any 

position in the executive council of the party
123

. 

 

During this era, the world was also coming to the realization that women were getting left 

behind because of years of marginalization. In 1975, there was the launch of the United 

Nations Decade for Women
124

 that was aimed at propagating principles that would 

encourage equality among men and women. The next decade would shape the discourse on 

the role of women in society at both the national and international level. 

 

2.3 Second Liberation Era 

 

Perhaps the most defining era in Kenya’s history, this section shall relive the major events 

that shaped President Moi’s regime and how the role his government played in furthering the 

exclusion of women in the society. Further an examination of how women contributed 

tremendously to the political history of Kenya shall be made. 

 

Moi’s regime was known to be exclusionary, corrupt and socially unjust. The already existing 

inequalities were further rooted by the decision to make Kenya a single party state. The 
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democratic space was stifled by the ruling party KANU, and women, having already been at a 

disadvantaged position, bore the harshest brunt of these innumerable human rights violations. 

 

Maendeleo ya Wanawake Organization (MYWO) that was in fact formed to agitate for 

women issues, was in 1978, at the forefront, through its Chairwoman Zipporah Kittony, to 

support the government’s decision to make Kenya a single party state
125

. Despite being 

formed and growing as a social welfare and development organization, MYWO gained 

relevance as being the mouth piece for President Moi and the ruling party, KANU
126

. 

 

With the growing desecration of human rights and a struggling economy, there were 

increased calls for constitutional reforms. Democratization was a major issue for most 

Kenyans and thus there was an emergence of a more vibrant and organised civil society. At 

the forefront of this zeal and courage to challenge a brutal government was Professor 

Wangari Maathai
127

. The Professor was active in the National Council of Women of Kenya 
 

and later its chairperson between 1981 to 1987.
128 

 

It is Professor Maathai’s role in personally challenging the president and agitating for 

democracy through her Green Belt Movement that lands her plaudits. In the better half of the 

1980s, Maathai was at the forefront of opposing the plans to build the sixty-storey Kenya 

Times Media Trust Complex in Uhuru Park
129

. In his response, President Moi commented 
 

that Maathai should act like a proper African woman and respect men
130

. 
 

Professor Maathai, having faced state harassment and arbitrary arrest with other pro-democracy 

activists, went on a hunger strike on 28
th

 February 1992 at the Freedom Corner demanding the 
 
release of political prisoners. In addition, during the 1992 elections, the Professor was heavily 

involved with the organization of the opposition that was aiming to remove KANU from power. 
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Together with fellow opposition leaders, they formed the Movement for Free and Fair 

Elections
131

. 

 

Globally, during this era, the concept of human development
132

 was taking centre stage. The 

world was coming to the realization that human progress could not be measured merely by 

economic progress but rather through other measures such as improvement of people’s lives 

which was, after all, the purpose of development
133

. Gender development and women’s 

empowerment was starting to be seen from the lenses of health, knowledge, social economic 

empowerment and governance
134

. 
 

In 1975, the United Nations launched the United Nations Decade for Women
135

 that was to run 
 
to 1985. During the period, governments were urged to prioritise programs and policies, including 

changing of legal frameworks in order to improve the lives of women. The areas of emphasis 

included fairness in pay, gender-based violence, property ownership and other human rights 

issues. Interestingly, and perhaps to show the global standing that Kenya had, the decade 

culminated with Kenya hosting an international conference of women in Nairobi.
136 

 

This Conference produced a paper titled “Nairobi: Forward-Looking Strategies for the 

Advancement of women”
137

. The purpose of the policy paper was to start an agenda that 

would enhance the efforts of ensuring gender empowerment and equality beyond 1985. A 

conference dubbed the Beijing Conference was later held in 1995 in China with the aim to 

accelerate actualization of the Nairobi document.
138

 The “Beijing Declaration and Platform 

for Action” was adopted. 

 

As the world was gearing up and implementing policies that favoured women participation in 

political processes, Kenya was itself in political turmoil. There was increased agitation for 
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expansion of the democratic space with calls for making Kenya a multi-party democracy gaining 

momentum. Women did not spare themselves in this fight that would soon change Kenya’s 

democratic space. The President was continually angered by the international women conferences 

that Kenya was hosting. He would at one time comment that the Conferences were meant to 

advance the western practice of homosexuality and lesbianism.
139 

 

Prior to 1992, women were isolated mostly because the state was intolerant to civil society 

organizations
140

. The government allowed only women organizations that were supporting of 
 
the status quo hence why Maendelo ya Wanawake Organization (MYWO), National Council 

of Women of Kenya (NCWK) and the Nairobi Business and Professional Women’s 

organisation were the only national women organizations that were operating then.
141 

 

With the calls for multiparty democracy gaining momentum in the early 1990s, so did 

women’s activism. Women in this particular period formed political alliances, caucuses, 

committees and networks in order to increase their stake in the governance structure
142

. At 
 
this point, women were heavily involved in the constitutional review process by engaging the 

state through formal institutions such as FIDA
143

. Tactical use of the law and court activism 
 
was also influential in ensuring that women get their rightful place in the political set-up. The 

highly trained and articulate women lawyers were able to argue with male politicians, draft 

motions, bills and negotiate with the policy makers to finally have gender sensitive laws
144

. 

 

By President Moi ceding to calls and repealing Section 2A of the Constitution, there was a new 

sense of optimism that finally, the democratic space would be opened up. The political euphoria 

in early 90s was not helped by the looming elections. The new and old women leaderships 

converged to develop a women specific democratic agenda in order to benefit in the new political 

dispensation.
145

 They called for engendering of democratization; the legal policy framework 

protecting women be overhauled; eradication of discrimination against women in  
 

 
139 Moi Says No to un-African Sins Daily Nation (Nairobi, 30

th
 October 1995)

  

140 Amb. Prof. Maria Nzomo, Women In Political Leadership In Kenya: Access, Agenda Setting & Accountability,
  

Institute of Diplomacy & International Studies, University of 
Nairobi>https://ke.boell.org/sites/default/files/uploads/2014/01/women_in_political_leadership_in_kenya- 

_access_influence-.pdf > Accessed on 24
th

 February 2020 
141 Ibid

 

142
Domingo. P, McCullough. A, Simbiri F and Wanjala B, ‘Women and power Shaping the development of Kenya’s 

2010 Constitution’, Report for Overseas Development Institute (March 2016) 
143 Ibid

 

144 Ibid
 

 

145 In 1992, two thousand (2,000) women converged for a National Women’s Convention titled “Women’s Agenda for a Democratic Kenya”
 

 

 

32 

https://ke.boell.org/sites/default/files/uploads/2014/01/women_in_political_leadership_in_kenya-_access_influence-.pdf
https://ke.boell.org/sites/default/files/uploads/2014/01/women_in_political_leadership_in_kenya-_access_influence-.pdf


politics, governance and employment.
146

 The phrase “Unity in Diversity for Women’s 

Empowerment” was coined. 

 

With women becoming aggressive in their quest for equitable representation, the former MP 

Phoebe Asiyo in 1997 introduced a landmark motion in parliament. She moved the ‘Phoebe 

Asiyo Motion’ that called for 12% of all seats in national assembly be allocated to 

women.
147

 Though it failed, this motion was supported by notable male political figures 

such as James Orengo, Ooko Ombaka and Kiraitu Murungi.
148

 This shows that the political 

organization by women was beginning to be felt. 

 

Despite enhanced involvement of women in public life post 1992, there was still a feeling that 

the legal framework was not sufficient enough to ensure that the rule of law of is protected, 

there is abolition of all forms of discrimination against the vulnerable and respect for human 

rights. The new regime under Kibaki in 2002 came with a promise for constitutional reforms. 

The Justice Minister then, Hon. Martha Karua introduced in parliament the Affirmative 

Action Bill in 2003.
149

 This bill called for allocation of at least 50 seats in parliament to 

women. Across the country, women collected thousands of signatures in the campaign 

dabbed “Fifty seats and One Million signatures.”
150

 This too failed. All hope to fast track 

affirmative action now rested on constitutional review. The more he failed to deliver on the 

promise, the louder the calls for a new constitution became. 

 

2.4 Post 2010 Era 

 

After the 2007 post-election violence
151

 there was an urgent need to implement 

constitutional reforms. On 4
th

 August 2010, the country finally went for a referendum which 

Kenyans voted ‘ÝES’ overwhelmingly. On the 27
th

 Day of August 2010, the new 

Constitution was promulgated.  
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Women were without question heavily involved in the fight of reforms and the actual drafting 

of the Constitution. They had a notable presence in the Committee of Experts as they 

accounted for a third of all the members. This enabled the momentum gained in advancing 

the women agenda maintained. In the run up to the referendum, Effie Owour
152

 reports half 

of all newly recorded voters in all provinces were women. 

 

The new constitution ushered in some of the most radical changes on how gender inclusion 

was understood and appreciated. The Constitution has been seen as a breakthrough in 

entrenching democracy, rule of law, deference for human rights and most importantly, curing 

the inequality of gender representation in political processes. 

 

As mentioned in this chapter, the 1969 Constitution was gender neutral. To break the 

neutrality of that dispensation, the 2010 Constitution adopted gender sensitive principles and 

affirmative action. 

 

To ensure people of all genders are protected by law, the constitution adopts positive 

discrimination through the gender principle that stipulates that not more than two-thirds of 

the membership of an elective or appointive body shall be of either gender. 

 

It is nevertheless strange that ten years later, women have not fully enjoyed the gains as 

articulated by the constitution. Both the post 2010 Parliaments have remained unconstitutionally 

constituted. The 12
th

 Parliament has only seventy (70)
153

 elected members who are women, out 

of the requirement of at least one hundred and seventeen (117) members. 

 

An evaluation of the legal and regulatory framework that guides political inclusion of women 

as anchored in the 2010 Constitution shall be done in depth later in this study. 

 

This study argues that the problems Kenyan women continue facing after fifty-seven years of 

self-rule are a mere prolongation of the policies established by the colonial rulers. African leaders 

continue justifying unfair laws and policies that are a product of political and economic 

exploitation by the Europeans
154

. In addition, elite Africans have resorted to modelling their 
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gender roles to fit into those of their European colonial masters
155

. These roles have further 

been indoctrinated into the African society through education, the media and government 

institutions
156

. 

 

The next section in this chapter shall analyse the progress that has been made since 

independence to ascertain the trends of representation of women in the National Assembly. 

 

2.5 Trends of women representation since independence 

 

After dissecting the various eras that have shaped the impact of women in the pursuit of 

political inclusivity, this section will analyse the actual number of women representatives in 

the National Assembly since independence. 

 

There will be a further analysis to determine if there has been any growth and the factors that 

may be impeding the full participation of women in politics. 

 

Table 1: Women representation in the national assembly since 1963
157 

 

Year of Parliament No. of Women No. of women 

 elected nominated  
     

2
nd

 Parliament (1969-1974) 1 1   

3
rd

 Parliament (1974-1979) 4 2   
     

4
th

 Parliament (1979-1983) 4 1   

5
th

 Parliament (1983-1988) 2 1   

6
th

 Parliament 1988-1992) 2 0   

7
th

 Parliament (1992-1997) 6 1   

8
th

 Parliament 1997-2002) 4 5   

9
th

 Parliament (2002-2007) 9 8   

10
th

 Parliament (2007-2013) 16 6   

11
th

 Parliament (2013-2017) 63 5   

12
th

 Parliament (2017- 2022) 70 5   
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Chart 1: Graphical representation of elected and nominated women since 1963  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

As it can be seen, the overall performance of women candidates has gradually improved over 

the years and it reached its peak in 2017. The membership of the 11
th

 and 12
th

 parliaments 

shows what valuable milestones women have gained courtesy of the 2010 Constitution. 

 

In analysing the 2017 elections from a gender perspective, the NDI
158

 reported that a rise in 

the number of women contesting elections meant more women are able to win office. 

 

The data shows that electorate is ready to elect women if given the chance. However, very 

few women advance enough in the electoral process hence inability to gain office
159

. 

 

The 2017 General Election 160
 shows that despite the increased number of elected women, 

parliament itself goes against the spirit of the Constitution of ensuring there is gender parity 

in the various political processes. This is evidenced by a review of the leaderships of 

parliamentary committees as provided for by the table below: 
 
 
 
 
 

 
158

 National Democratic Institute (NDI) and Federation of Women Lawyers (FIDA Kenya), A gender analysis of the 2017 
General Elections, (2018) 
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th

 August of 2017
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Table 2: Gender analysis of the women MPs in the various National Assembly committees 

of the 12
th

 Parliament 161 

 

 Committee Name Total Men Women Chair Vice % 

      
M/F M/F 

women 
       

         

 Security and Administration 19 17 2 M M 11% 

         

 Agriculture and Livestock 18 14 4 M M 22% 

         

 Communication and Information 19 14 5 M M 26% 

         

 Defence and Foreign Affairs 19 16 3 M M 16% 

         

 Education and Research 19 14 5 M M 26% 

         

 Energy 19 14 5 M M 26% 

         

 Environment and Natural Resources 19 13 6 M M 32% 

         

 Finance and national Planning 19 17 2 M M 11% 

         

 Health 19 15 4 F M 21% 

         

 Justice and Legal Affairs 19 13 6 M F 32% 

         

 Labour and Social Welfare 19 12 7 M F 37% 

         

 Lands 19 14 5 M F 26% 

         

 Sports, Culture and Tourism 19 12 7 M M 37% 

         

 Trade, Industry and Cooperatives 18 15 3 M M 17% 

         

 Transport, Public Works and Housing 19 17 2 M M 11% 

         

 Public Accounts Committee 19 17 2 M F 11% 

         

 Public Investments Committee 19 17 2 M M 11% 

         

 Special Funds Accounts Committee 19 15 4 M M 21% 

         

         
 
161
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Budget Appropriation Committee 25 19 6 M M 24% 

       

Committee on Implementation 23 23 0 M M 0% 

       

Delegated Legislation 22 17 5 F F 23% 

       

Regional Integration 22 17 5 F M 23% 

       

Constituencies Development Committee 19 15 4 M M 21% 

       

Constitution Implementation Committee 23 18 5 M M 22% 

       

NationalCohesionandEqual 23 15 8 M M 35% 

Opportunities       

       

Parliamentary Broadcasting and Library 23 13 10 M F 43% 

       

Member Service and Facility 14 6 8 M F 57% 

       

Total 534 409 125 3 7 24% 

       
 

Chart 2: Graphical representation of women representation in the 12
th

 Parliament 
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From the data provided above on the membership of the various committees of the National 

Assembly, it may be adduced that elected women are equally limited in political participation 

in parliament. Of the twenty-seven (27) Parliamentary Committees, only three (3) 

subcommittees are chaired by women while six (6) women deputize their male counterparts. 

One committee’s leadership has women at both the Chair and Deputy Chair’s positions. 

 

Having analysed the performance of women in elections since independence including the 

inclusion of women in the various committees of the 12
th

 Parliament, the next section of this 

chapter will consider the reasons that may have contributed to the evident gender disparity in 

representation of women in political processes. 
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2.6 Barriers to women participation in political processes 

 

This study has appreciated that more women are now running for electives seats more than 

they have ever done. This progress can also be noted in other non-elective governance 

positions
162

. Despite society warming up to women and giving them opportunities, women 

have struggled for space and opportunities in the political arena. Tremendous steps have been 

made to date to expand the democratic space where personal freedoms and political rights are 

protected by the law. This has sadly not been felt by the women. Their participation in 

politics has been impeded by both gender specific reasons and some peculiarities that are 

unique to Kenyan politics. This section shall analyse the challenges that have contributed to 

women being left behind in various political processes. 

 

Kassilly and Onkware
163

 opine that democracy and development are in tandem and these 

conditions can only be met if there is a political environment that ensures justice to citizens. 

Indeed, it is difficult to argue with this assertion. Currently, there are seventy one (71) fully 

registered political parties
164

. From this, it would be a reasonable contention to say that the 

democratic space in Kenya is thriving. Or is it? 

 

Kenya, like most African societies, is patriarchal and it is men who hold power and make all 

major decisions. The patriarchal system has led to some stereotypes that have proved to be a 

major impediment to women being accorded the necessary support and opportunities to fully 

participate and enjoy their political rights. Cultural practices that have been inculcated in both 

men and women is that the most important role for a woman in society is to make a home and 

raise a family while leadership and competitive politics belong to men. 

 

For instance, it is believed that power belongs to men while women only exercise power at 

home
165

. More often than not, women are relegated to hold the power behind the throne with 

the grave assumption that the place of women is away from the public view
166

. It is for this 
 
 
 

 
162 There are currently seven (7) women in the Kenyan Cabinet out of the possible twenty-one (21) excluding the president, 
deputy president and Attorney General who all sit in the cabinet. There also eight (8) chief administrative secretaries out of a 
possible fifteen (15)  
163 Kassilly, B. J. N & Onkware, K (2010). Struggles and Success in Engendering the African Public Sphere: 
Kenyan Women in Politics. Kenya Studies Review: 3, 3, 71-83.  
164 www.orpp.or.ke/index.php/en/ 
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very reason that wives to prominent elected officials are usually seen to support their 

husbands by doing traditional roles such as volunteering at charitable organizations
167

. 

 

The stereotype problem, which has been perpetuated even further by the shackles of 

patriarchy, can be seen from the subtle sexist reporting of female political leaders by 

mainstream media. On 6
th

 April 2009- at the height of political tensions following the 2007 

bitterly disputed elections and formation of the coalition government- the Daily Nation 

reporting on Martha Karua
168

, refer to the Honourable Minister of Justice as, “only man 

standing in PNU’s side of the Grand Coalition”. You are therefore left to wonder if the 

abilities and competencies of a woman politician can only be measured against a man’s. 

 

As we have ascertained, the Kenyan social structure has granted power to men. This ensures 

that it is men who control the law making process and the various institutions that implement 

the law.
169

 With this in mind, it is not farfetched to avow that the economy is controlled by 

men.
170

 Due to this control, women suffer economic hardships whilst still trying to keep 

their families strong. With poverty and home keeping responsibilities, participating in 

politics, let alone running for electoral office is the least priority for most women.
171 

 

According  to  Katindi
172

,  competitive  politics  requires  use  of  huge  finances  for  three  main 
 
reasons. First, candidates are required to budget for some legitimate statutory expenditure such as 

nomination fees to be paid to both the party and the electoral commission
173

. If there was enough 
 
goodwill, then there would be waiver of these unnecessary fees for disadvantaged women. 

Another legitimate reason why money is needed and must be budget for is for campaign 

expenses. During campaigns, candidates must budget for the peculiar political culture of spending 

money on donations and harambees. Candidates are not required or obligated to spend money this 

way but it will be detrimental if they do not
174

. The third expected 

 
 
 
 
167 Ibid 
168

The Iron Lady of Kenyan politics, Monday, 6 th April 2009 > https://www.nation.co.ke/news/1056-557878-k5xmb5z/index.html 

(Accessed on 10th February 2020) 
169 Kassilly and Onkware (n 163)

 
 

170 The Marxist philosophy perpetuates that economic prosperity is influenced by social processes. Men, being the controllers of the 
economy therefore benefit and amass more wealth for themselves as compared to women.

 

171 Kassilly and Onkware (n 163)
 

172
Katindi Sivi Njonjo, The path towards inclusive democracy in Kenya, Biegon, Japheth (Ed), Gender equality and 

political processes in Kenya: Challenges and Prospects, Strathmore Press, 2016. 
173 Ibid

 

174 Ibid
 

 
 

41 

https://www.nation.co.ke/news/1056-557878-k5xmb5z/index.html
https://www.nation.co.ke/news/1056-557878-k5xmb5z/index.html
https://www.nation.co.ke/news/1056-557878-k5xmb5z/index.html


 
but illegitimate expenditure in Kenya’s political process is the use of resources to bribe 

voters, hire goons for violence and sabotaging opponents
175

. 

 

A woman candidate in any election must therefore have access to the requisite resources to 

satisfy the huge finances needed to win an election in Kenya. 

 

Constraints in resources have also had an effect on the media coverage of various candidates 

during the electoral period. Anyango, Alupo, and Opoku
176

 reported that, women candidates 

find expenses of political campaigns and media coverage unaffordable. Lack of funds ensures 

that various media outlets do not pay attention to the women candidates. In the long run, the 

visibility of the woman candidate to the electorate is poor compared to a male candidate. 

 

This goes to show that only the candidates with enough resources can compete and participate in 

politics. The truth of the matter is, more often than not, those candidates are not women. 

 

Gender based violence has been used as a tool of oppression and intimidation. It is no 

surprise that during every electioneering period, women suffer the brunt of violence, abuse 

and intimidation. One hypothesis is that violence against women is as a result of systemic and 

long-standing history of state violence, institutional breakdown, ethnic marginalisation, and 

land injustices.
177

 It is no wonder that this violence that is meted during the electioneering 

period is either perpetrated or condoned by state organs. 

 

Some male candidates have been known to use violence hired goons or state agencies to bully 

women opponents and make them drop out of the political race altogether.
178

 Indeed, the 

Elections Observation Group (ELOG) reported that in the 2017 General Election, 31% of 

observers reported to have seen or heard of violence against women during the campaigns.
179 
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The importance of political parties in the electoral process cannot be overstated. These 

entities play the role of advancing the principle of representative democracy
180

. It is 

however at political parties, the very institutions that should be encouraging and supporting 

women that female politicians are frustrated the most. 

 

It is no secret that political parties in Kenya are characterised by weak internal structures that 

exposes the party to abuse and control by the elite in the party. These weaknesses ensure that 

there is systemic exclusion of women, youth and persons living with disabilities from party 

affairs
181

. This ultimately leads to the inequality in participation of women in various 

political processes. 

 

Male patronage is another way that political parties ensure that women are relegated to 

second fiddle in party affairs. Political parties will be beholden to the biggest financial 

contributors to the party
182

 and often, it is male politicians with such financial resources. 

 

In 2018, NDI
183

 reported that female candidates rely so much on party backing that a lack 

of it or hostility by the party as often witnessed, can ruin a woman’s campaign and chances. 

Failure of parties to adhere to constitutional requirements on inclusion; and the deliberate 

misinformation to potential women candidates on various electoral timelines are some of the 

ways that parties ensure that women participation in the party affairs is threatened
184

. 

 

It goes without saying, for actual contribution and equitable representation of women in 

politics, parties must undertake deliberate voluntary actions to promote women affairs within 

their parties. Certainly, the position and influence political parties hold in the electoral 

process is far more influential than legislative measures in engineering social change
185

. 

 

2.7 Nexus between political inclusivity and gender equality 
 
 

Politics and political processes play a key part in all aspects of life. Indeed, it has often been 

commented that failure to participate in politics is the reason we are governed by our inferiors. 

This goes to show that there is a constant need for each person to zealously participate and 
  
180

A type of democracy that is founded on the principles of an elected officials representing a group of people. 
181
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protect their political rights. Similarly; every state ought to put structural safeguards and 

policies in place to support inclusivity in political process. This study therefore begs the 

question, why is it most important to have equity in political processes and how does this 

affect gender equality in all aspects of life? 

 

It is proven that societies whose political processes and institutions are inclusive and 

participatory tend to more peaceful and resilient. Having gender inclusivity in political 

processes will more often than not indicate that all the vulnerable social groups in that given 

society are well represented and not just the women. This ultimately leads to remedying 

structural inequalities that are a major contributor to conflict. It is no wonder that the United 

Nations has inclusion in political processes as one of the key tenets of the 2030 Sustainable 

Development Goals.
186 

 

Having gender equality in political processes likewise ensures that there is sustainable 

democracy. After all, democracy requires participation and representation of all citizens in 

democratic institutions, such as parliament and processes such as elections and referenda. 

Democracy thrives only when all citizens (including women) are willing to participate in 

public debates, elect representatives and join political parties.
187

 How then can we claim to 

have democracy when there continues to be a systemic marginalization of women in these 

institutions and processes? Can democracy truly deliver if 50% of the world population is 

continuously neglected as voters, political leaders and elected officials? The answer to these 

questions is simple. There can be no gender equality in absence of democracy. 

 

Investing in women and having them in position of authority and decision making has proven 

to have a direct effect on how social issues and challenges are handled.
188

 For instance there 

is evidence that in societies that have women in position of authority, more resources are 

allocated to boost social programs such as education and health care.
189

 This ultimately 

shows that having more women in political positions is beneficial for all. 
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Similarly, gender balance and equal participation in political sphere has also been determined 

to influence and promote gender equality in the job market and workplaces.
190

 Needless to 
 
say, the potential this has on economic growth is stupendous. Where there is political 

inclusivity, there is better pay for women workers, equal pay for same job done and fairness 

culture in the labour market.
191

 There is further proof that countries that have a high number 

of women in public life tend to have lower levels of inequality. 192 

 
Kofi Annan famously noted, “Study after study has taught us, there is no tool for development 

more effective than the empowerment of women. No other policy is as likely to raise economic 

productivity or to reduce child and maternal mortality. No other policy is as sure to improve 

nutrition and promote health, including the prevention of HIV/AIDS. No other policy is as 

powerful in increasing the chances of education for the next generation.” Therefore, equal 

involvement of women in political affairs is essential in ensuring all round gender equality. 

 

2.8 Conclusion 

 

History has tended to portray women as mere spectators in the struggle of democratization in 

Kenya. Nevertheless, as this chapter has seen, they have been at the forefront in all the key 

transitions that the country has faced. 

 

As it has been explained, the African societal set up is patriarchal. With the coming of the 

British to Kenya, it is not only men that fought this invasion. Some strong and courageous 

women such as those in the Mau Mau not only provided logistical support to the fighting 

rebels but were also forest fighters. 

 

Further, this chapter has elaborated the role women played in the fight for the second liberation. 

Despite living through a brutish regime, womenfolk endured it all together with the men in the 

quest for expanding the democratic. Their efforts were rewarded with repealing of section 2A that 

paved way for multiparty democracy and later, a new constitutional dispensation in 2010. 

 

The next chapter of this research will discuss the legal and regulatory framework that provides 

for equitable participation of women in politics with a particular focus on the gender principle. 
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There will also be an examination of various judicial interpretations that have shaped the 

discourse on the two-thirds gender principle. Finally, the chapter shall discuss the attempts by 

the National Assembly to give effect to Article 100 of the Constitution. 
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CHAPTER 3 

 

LEGAL FRAMEWORK UNDERPINNING THE TWO 
 

THIRD GENDER RULE 

 

3.1 Introduction 

 

August 27th, 2010 was a significant day in Kenya's history. After years of agitation, the 

country promulgated a new constitution. The constitution of Kenya 2010 has been praised as 

being one of the most advanced instruments that would alter the political landscape and usher 

the country into a new democratic era. 

 

This study has so far examined the various transitional periods that the country has 

experienced in its quest for democratic inclusion. There has also been an analysis of the trend 

of gender representation in the national assembly and the factors that impede women’s 

participation in political processes. 

 

This chapter shall aim at answering the research question of whether the current legal and 

electoral framework is conducive for the operation and achievement of the two-third gender 

rule. The legal framework under reflection shall be at both the national and international 

levels. An analysis of the jurisprudential framework of the gender rule shall also be made by 

analysing the various judicial interpretations. 

 

Finally, this Chapter shall relook at the National Assembly’s futile efforts to enact legislation 

that would give effect to Article 00 of the Constitution and the implication of such failure. 

 

The Chapter shall argue that in its effort to ensure political inclusion, the country has 

managed to put in place some strong short term strategies by having a robust legal 

framework. However, due to cultural and paternalistic practices, the country's choice of 

electoral system has ensured that there is no inclusivity and meaningful representation of 

women in the electoral and political processes. 

 

3.1 International framework 

 

To understand the place of international law in Kenya, it is critical for this study to ascertain 

whether Kenya is a monist or dualist state. 
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Monism, a system that has been advanced by legal scholars such as Kelsen, presupposes that 

both international law and domestic laws are part of one singular and unified legal system. 

Once a treaty in a monist state is ratified and published, it becomes part of domestic law. In 

any case, either the domestic law or international law has complete supremacy over the 

other.
193

 Therefore, in monist states, international law may be supreme over all other 

domestic laws (including the constitution) or domestic laws are superior to any conflicting 

rights or obligations arising under international laws.
194 

 

On the other hand, a dualist system reckons that, for a ratified treaty to be applicable 

domestically, there has to be an enactment of domestic law that incorporates the treaty into 

domestic law. This interpretation was elaborated in the matter of Okunda v R 195
 where it 

was stipulated that “a treaty had no domestic effect unless it was made part of municipal law 

through legislation, and that even if it was, its provisions could not supersede those of the 

Constitution in the event of a conflict.” This essentially meant that Kenya was, in fact, a 

dualist state under the independence constitution. 

 

With the promulgation of the new constitution, there has been a debate on whether Kenya is a 

monist or a dualist state. The Court clarified in the matter of Beatrice Wanjiku & Another v 

Attorney General & another 196
 that Kenya had moved on from a dualistic state. 

 

On whether Kenya is monist or dualist is perhaps answered by the provision of Article 21(4) 

that asserts that, “the State shall enact and implement legislation to fulfill its international 

obligations in respect of human rights and fundamental freedoms.” 

 

This study, taking into account of both Articles 2 (5) & (6) and Article 21(4) of the 

Constitution assumes that Kenya subscribes to both the monism and dualism theories. 

 

This segment of the study shall discuss the various treaties and conventions on gender and 

political inclusion that have been ratified by Kenya. 
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3.1.1 International Covenant on Civil and Political Rights (ICCPR) 

 

The treaty was adopted and ratified by the signing, ratification and accession of resolution of 

General Assembly 2200A (XXI) dated 16 December 1966. It came into effect on 23 March 

1976. 

 

The framework of the treaty recognizes the natural dignity and equal and inalienable rights of 

all members of the human family as the basis for freedom, justice, and peace in the world. 

Article 2 (1) of the Convention provides that every state party promises and guarantees that 

all persons have the right to be free from any form of discrimination. 

 

Civil and political rights - which are essential to strengthening democratic processes - are 

enshrined in Article 3 of the Convention. The task is placed on government agencies to 

ensure that both men and women have equal opportunities to participate in political 

processes. Political rights are intended to be extended to the citizens and the convention 

requires periodic elections based on universal and equal suffrage, held by secret ballot and 

guaranteeing the free will of the electorate
197

. 

 

Article 26 which deals with equality before the law and protection from all forms of 

discrimination provides that member states must enact laws that will “prevent all forms of 

discrimination and ensure universal equality and effective protection against discrimination 

on any ground such as race, colour, sex, language, religion, politics or any other opinion, 

national or social origin, property, birth or other status.” 

 

3.1.2 Convention on the Elimination of All Forms of Discrimination against 
 

Women (CEDAW) 

 

CEDAW
198

 was adopted on 3
rd

 September 1979 as the international convention that would 

promote gender equality and ensure the elimination of all forms of discrimination. The 

Convention came into effect on 3
rd

 September 1981
199

. Kenya ratified it on 9
th

 March 1984. 
 
 
 
 
 

 
197 Article 25 (2)

 
 
198

 The Convention on the Elimination of All Forms of Discrimination Against Women was passed vide General Assembly 
resolution 34/180  
199

 Article 27 (1) provides that the “Convention shall enter into force on the thirtieth day after the date of deposit with the 
Secretary-General of the United Nations of the twentieth instrument of ratification or accession.” 
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The agreement notes that while there are strong and comprehensive tools aimed at promoting 

equality between men and women, discrimination against women persists. This inequality, 

according to the preamble of the convention, is an obstacle to women's participation, on an 

equal footing with men, politically, socially, economically and culturally in their countries; 

impedes social and family prosperity; and makes it increasingly difficult to fully develop the 

power of women working for their countries and humanity.
200 

 

Article 1 of the convention describes discrimination against women as “any distinction, 

exclusion or restriction made on the basis of sex which has the effect or purpose of impairing 

or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital 

status, on a basis of equality of men and women, of human rights and fundamental freedoms 

in the political, economic, social, cultural, civil or any other field.” 

 

The convention provides that individual member states will take special interim measures 

aimed at accelerating equality. These special measures, such as gender quotas in political 

systems, should not be considered discriminatory
201

. However, to ensure that positive 

discrimination is not misused, the Convention provides that any special measures will be 

discontinued once the objectives of gender equality and treatment are achieved
202

. 

 

The place of women in political and social life is guaranteed in the Convention by requiring 

parties to take all appropriate steps to end discrimination against women
203

. In particular, 

states are required to ensure that women, just like men, vote in elections and referendum and 

be eligible to contest for political seats; participate in the formation of government policy and 

implementation at all levels of government and; participate in non-governmental 

organizations and associations concerned with the public and political life of the country.
204 

 

The Committee on the Elimination of All Forms of Discrimination against Women provides 

various recommendations to member states in their areas of focus. General Recommendation No. 

25
205

 provides that state parties must put in place policies and programs aimed at ensuring 
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that men and women compete equally. These special interim measures need to be developed, 

implemented, and evaluated within the context of each country. In keeping up with this 

recommendation, Kenya has constitutionalized human rights and provided the prominent 

two-third gender rule in the Constitution to ensure that there is equality of both men and 

women in the public and political life. 

 

3.2 Regional Framework 

 

Kenya is equally signatory to various regional treaties such as the African Charter on Human 

and People’s Rights that are aimed at enhancing the governance of African countries. 

 

3.2.1 Protocol to The African Charter On Human and Peoples' Rights on the Rights 
 

of Women in Africa 

 

In its 31
st

 Ordinary Session 206
, the Organization of African Unity (OAU) authorized the African 

 

Commission on Human Rights to establish a code of conduct for the African Charter on Human 

and Peoples' Rights. The purpose of this protocol, as identified at the 1995 Women in Law and 

Development in Africa (WiLDAF) conference, was to address women's rights. 

 

The law was adopted by the AU on 11
th

 July 2003 in Maputo, Mozambique. It came into 

effect on 25
th

 November 2005 after the approval of the required 15 nations. Kenya ratified 

the protocol on 13
th

 October 2010 with two reservations
207

. 
 

The first reservation was about Article 10 (3) of the protocol. This article requires member 

states to reduce their military spending significantly rather than to spend more on improving 

the welfare of the people and in promoting women in particular. The study notes that indeed, 

Kenya continues to face many security problems due to the terrorist threat posed by Al-

Shabaab. 

 

The second reservation that Kenya placed relates to Article 14 (2) (c) on medical termination of 

pregnancy. The protocol calls for termination of pregnancies in cases of sexual assault, rape, 

incest, and where the continued pregnancy endangers the mental and physical health of the 

mother or the life of the mother or the foetus. Abortion is only permitted if, in the opinion of a 
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trained health professional, there is need for emergency treatment or the life or health of the 

mother is in danger. 

 

The Maputo Protocol requires States Parties to fight all forms of discrimination against 

women. This may be done through proper legislative, institutional, and other measures
208

. 

In applying any of these measures, the protocol requires that the principle of equality between 

women and men is protected and states ensure its effective application
209

. Besides, the 

protocol requires member states to incorporate a gender perspective in their policy decisions, 

legislation, development plans, programs, and activities in all other spheres of life
210

. 

Members states are also required to take curative and positive action in those areas where 

discrimination against women in law and in fact continues to exist
211

. 

 

The right to participate in political processes is provided by Article 9 of the protocol. Member 

states are obligated to take specific positive action aimed at ensuring more women participate 

in democratic governance of their countries. This may be done through affirmative action, 

enabling national legislation and other measures.
212

 The areas of focus for political 

inclusion for women include participation in elections, equal representation in political 

processes, and equality in the application of state policies and development programs.
213

 

Further, states are required to ensure increased and effective representation and participation 

of women at all decision- making levels.
214 

 

3.3 National Legislation 

 

3.3.1 Constitution of Kenya, 2010 

 

The Constitution of Kenya 2010 is considered to be the most progressive in recognizing and 

protecting basic human rights. The Constitution recognizes the aspirations of all Kenyans for 

a government based on the fundamental values of human rights, equality, freedom, 

democracy, social justice, and the rule of law
215

. 
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The Constitution enshrines human dignity, equality, social justice, inclusiveness, equality, 

human rights, non-discrimination, and the protection of those who are marginalized as part of 

national values and principles of governance
216

. 

 

Perhaps to show the positive steps the country has taken in ensuring that vulnerable groups 

are included in all aspects of their lives, Chapter 4 of the Constitution provides for the Bill of 

Rights. In interpreting the Bill of Rights, Article 20 (4) 217
 requires the courts, tribunals or 

other authority to promote the fundamental values of an open society and democracy based 

on human dignity, equality, equality and freedom. 

 

The Constitution mandates the state and its organs to observe, respect, protect, promote, and 

fulfill the rights and fundamental freedoms of every citizen.
218

 Further, Article 21 (3)
219

 

states that “all organs of state and all public officers 220
 have a duty to address the needs of 

vulnerable groups in society, including women, older members of society, people with 

disabilities, children, youth, minority or marginalized members of society, and members of 

certain ethnic communities , religion or culture.” 

 

Article 27 of the Constitution deals with equality and freedom from discrimination where all 

citizens are protected and treated including the right to equal opportunities in the political, 

economic, cultural and social spheres
221

. 

 

Additionally, Article 27 (4)
222

 specifically instructs the State to ensure that there is no direct 

or indirect discrimination of any person based on their race, sex, pregnancy, marital status, 

health status, ethnic or social origin, colour, age, disability, religion, conscience, belief, 

culture, dress, language or birth. 

 

Article 27(6) of the Constitution is central to this study. This Article directs the State to take 

legislative and other measures, including affirmative action programs and policies designed to 
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redress any disadvantage suffered by individuals or groups because of past discrimination. In 

this case, it is the role of the State to spearhead the inclusion of women in political processes. 

 

Political rights for everyone are an integral aspect of any democracy. The Constitution of 

Kenya grants the freedom of every citizen to make political choices, which include formation 

and involvement in political parties
223

. This political right is extended to every citizen who 

wishes to be a candidate for public office, or office within a political party of which the 

citizen is a member and, if elected, to hold office
224

. 

 

As the background of this study postulated, the choice of electoral system is critical in 

ensuring there is electoral integrity and equitable representation of disadvantaged and 

vulnerable groups in the society. Other than providing for the liberty of citizens to exercise 

their political rights, the Constitution also makes provision that ensures that not more than 

two-thirds of the members of elective public bodies are of the same gender
225

. 

 

Perhaps recognizing the role political parties play in the democratization process, Article 91 

of the Constitution asks of parties to ensure that they respect the right of all persons to 

partake in all internal political processes, including minorities and marginalized groups and 

promote human rights and fundamental freedoms, and gender equality and equity. The 

importance of electoral and political party systems and the role they play in fostering 

inclusivity in political parties shall be delved into much deeper in the next chapter. 

 

The provision of Article 97 on the composition of the National Assembly is at the core of this 

study. The Constitution provides that the Assembly shall comprise of forty-seven women, 

each elected by the registered voters of the counties, each county constituting a single-

member constituency,
226

 and twelve members nominated by parliamentary political parties 

according to their proportion of members of the National Assembly per Article 90
227

, to 

represent special interests including the youth, persons with disabilities, and workers
228

. 
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Thus, to comply with the constitutional requirement of Article 81(b) of the Constitution, the 

membership of parliament at any given time should be at least one hundred and seventeen (117) 

members out of the possible three hundred and forty-nine (349) should be of either gender. 

 

Specific mandate is placed upon the national assembly to promote representation of women 

amongst others in Parliament. Parliament is required to give effect to Article 87(b) by 

enacting enabling legislation
229

. Later in this chapter, the research shall examine the efforts 

by the national assembly to actualize Article 100 of the Constitution and the difficulty the 

same has faced. 

 

In giving the various interpretations that touch on political participation and inclusivity, the 

Constitution defines affirmative action to include any measure intended to overcome or 

ameliorate an inequity or the systemic denial or infringement of a right or fundamental 

freedom
230

. Further, the constitution defines a marginalized group to mean a group of 

people who, because of laws or practices before, on, or after the effective date, were or are 

disadvantaged by discrimination on one or more of the grounds in Article 27(4).
231 

 

This review of the Constitution shows that there is a comprehensive legal framework to 

ensure the actualization of the two-third gender rule. The constitution has put in place the 

necessary short term strategies needed to incorporate women in political processes. 

 

3.3.2 Elections Act, 2011 

 

The Elections Act
232

 may be touted as the foremost legal framework that Kenya has put in 

place to regulate the conduct of elections to the offices of the president, National Assembly, 

the Senate and the county assemblies. The Act elaborates on the various constitutional 

provisions touching on elections at all levels. 

 

The inclusion of women in political processes – both as voters and candidates is enshrined in this 

crucial act. The Act is particular on criminalizing some already identified hindrances to political 

inclusivity such as interference with the right to vote through bribery, intimidation or violence. 

More importantly, the Act provides for the procedures and processes of how various 
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social and minority groups would be represented in parliament and county assemblies.
233

 

The Commission is required to scrutinize and ascertain that the party list submitted by 

political parties conforms, not only the two-third gender rule, but that also the political party 

that prepared the list did so in a democratic and inclusive manner. For instance, political 

parties are obligated to submit to the Commission their elections and nominations rules at 

least forty fives from the day of the nominations
234

. This gives the Commission ample time 

to review and be satisfied that political parties have set in place sufficient measures that 

would ensure the nominations are done in an inclusive and participatory manner. 

 

The Commission is further mandated to make regulations that are meant to enhance the 

implementation of the Act. Such regulation that has since been gazetted is the Elections 

(General) Regulations
235

. The regulations reduced the required nomination fees for all 

female candidates. The regulations require women candidates to pay half of what is required 

of men. Women candidates for the position of national assembly paid Ksh. 10,000 as 

compared to men’s Ksh. 20,000 in the last general election.
236 

 

The impact of this regulation on nomination fee payable to the Commission cannot be 

overstated. As suggested in Chapter Two of this study, financial constraints continue to be a 

key hindrance to the meaningful participation of women in political processes. It is a clear 

indication that having women pay meagre nomination fees would encourage more to 

participate in competitive politics. 

 

Similarly,  the  Act  establishes  an  electoral  code  of conduct
237

  that  regulates  the  actions  of 
 
political parties, officials, candidates, agents and their followers. In addition to promoting free, 

fair and violence free campaigns, the code also requires political parties to commit to promoting 

gender equality and prohibit discrimination within their ranks. The safeguarding of women’s 

political rights both as candidates and as voters is contained in Section 16 of the Code. 
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3.3.3 Political Parties Act, 2011 

 

The Political Parties Act, 2011 was established to give effect to Article 92 of the Constitution
238 

 
and ensure that political parties are managed and regulated democratically. With the realization 

the integral part political parties play and how they aid in the inclusion of women in democratic 

processes, the Political Parties Act
239

 defines women as part of special interest groups.
240 

 

As vehicles for political democracy, this study is equally concerned with the role political 

parties can play in ensuring that the two-third gender rule is achieved. The importance of this 

can be seen by the fact that the Act requires that other than regional and ethnic diversity, the 

composition of the party's governing structure must cater for gender balance with the 

representation of special interest groups; and not more than two-thirds of the members of its 

governing body are of the same gender.
241 

 

On the funding of political parties, Section 25(1)(aa) of the Act provides that 15% of the Political 

Parties Fund is to be dispersed proportionately to political parties based on the number of 

candidates of the party from special interest groups elected in the preceding general 

election.
242

Further, a qualifying party cannot receive funding if more than two-thirds 
 

of its officials are of the same gender
243

 and the party does not have, in its governing body, 

representation of special interest groups.
244

 Moreover, the funds received by the party 

should amongst others be used to promote representation in parliament and the county 

assemblies of women and other special interest groups. 245 

 

3.4 Policy Framework 

 

Despite the National Assembly failing in its role of enacting the necessary legislation that 

will see the two-third gender rule is actulized in parliament, the Executive branch of 

government continues to enhance efforts geared towards gender equality. 
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Ministry of Public Service, Youth and Gender recently published the National Policy on 

Gender and Development
246

 whose main objective is to “create a just, fair and transformed 

society free from gender based discrimination in all spheres of life practices.” This policy 

lays the thereshold in which all governmnet efforts to address gender inequalities would be 

measured against. 

 

More specifically, the Policy at Chapter Four outlines the various priority areas of focus and 

details the policy actions that ough to be undertaken to actulize gender equality. One of these 

priority areas, that is central to this study is on governance, authority and decision-

making.
247

 The Policy aims at fostering inclusive and meaningful involvemnet and 

representation of both women and men in governance, power and decision-making positions 

in public and private sectors.
248 

 

In oder to gain equal representation in governance, the policy proposes the introduction of 

legislation to give effect to the constitutional principle that not more than two thirds of members 

of appointive and elective positions shall be of the same gender.
249

 So far, this has not bore any 
 
fruits. In addition, the policy proposes to support and promote active and meaningful 

participation of women in political and decision-making processes at the grassroots level. 

 

The policy also recognizes the role political parties play in gender equality. It is for this 

reason that it aims to govern political parties by requiring them to support women’s 

participation in political processes within the parties. Additionally, the policy seeks to have 

effective interaction between government and non-government actors in empowering women 

to participate and engage in competitive politics, leadership and governance.
250 

 

3.5 Jurisprudential framework of the two-third gender rule 

 

The Courts have played a major role in ensuring that there is equitable participation of all 

genders in political processes. Since the promulgation of the new constitution in 2010, there 

has been a litany of court matters that have been presented to the courts to interpret the two-

thirds gender rule and how the same can be actualized. 
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As it shall be seen in this section, the courts are sentient to the fact that the makers of our 

constitution were very particular in enhancing the participation of women in all aspects of 

social, economic, and political life. However, and in particular, to political participation, the 

challenge has always been how to actualize the provisions of Article 81(b) of the 

Constitution.
251 

 

This section shall discuss the key landmark decisions that continue to shape the discourse on 

representative politics and how the Courts propose the same can be achieved as provided by 

our laws. 

 

3.5.1 Supreme Court Advisory Opinion No. 2 of 2012 

 

With the first general election under the new constitution fast approaching, the Hon. Attorney 

General sought an advisory opinion from the Supreme Court concerning Article 81(b) of the 

Constitution. The advice sought was "whether Article 81(b) as read with Article 27(4), 

Article 27(6), Article 27(8), Article 96, Article 97, Article 98, Article 177(1)(b), Article 116 

and Article 125 of the Constitution of the Republic of Kenya require the progressive 

realization of the enforcement of the one-third gender rule or requires the same to be 

implemented during the general elections scheduled for 4th March 2013" 

 

The Attorney General directed the Court’s attention to the safeguards afforded to both men 

and women in the Bill of Rights that provides for equality and freedom from 

discrimination.
252

 He stated that the Constitution placed a positive obligation on the 

government to put in place measures that would ensure equality. 

 

Noting the potential discrepancies between the principles of equality contained in Article 27 

and the specific provisions regarding membership of the National Assembly and the Senate, 

as provided in Articles 97 and 98, the Hon. Attorney General grounded his advisory opinion 

on these. 

 

The matter attracted a lot of public interest and organizations applied to be enjoined in the case 

and the Supreme Court allowed several. These were: Commission on the Administration of 
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Justice (CAJ); the Independent Electoral and Boundaries Commission (IEBC); the 

Commission on the Implementation of the Constitution (CIC); and the National Gender and 

Equality Commission (NGEC). 

 

On the other hand, the following were admitted as amicus curiae: The Centre for Rights 

Education and Awareness (CREAW); the Katiba Institute; the Centre for Multi-Party Democracy 

(CMD); FIDA Kenya; the Kenya Human Rights Commission (KHRC); the International Centre 

for Rights and Governance (ICRG); and Mr. Charles Kanjama, Advocate. 

 

One of the Attorney-General’s submission was despite the ambiguity of the language in the 

Constitution’s gender-equity clauses, the certainty was that by virtue of Article 97(1)(b), the 

required number of those of the female gender to form part of the National Assembly’s 

membership is 33.4 percent. He noted that if the voters, uninhibited, failed to elect the 

requisite number of women to satisfy the two-third gender rule, the only way to comply 

would be through the political parties by way of nominations. 

 

The rejoinder, however, was that these nominations would result in automatically raising the 

membership numbers in parliament beyond what the constitution prescribes. This would, in 

turn, lead to a conflict between the provisions of the Constitution on gender equality, and its 

provisions on the numerical strength of parliament. The cost implication for this, according to 

the Attorney-General, would be unbearable to the taxpayers. 

 

The Attorney General was of the view that the Constitution intended progressive realization 

of the gender-equity principle in elective representation. The various parties in the matter 

were torn between progressive realization while the majority advocated for immediate 

implementation. 

 

Perhaps resounding the beliefs of feminist theory, and taking into account Kenya's peculiar 

cultural and social practices; the court noted that Articles 27(8) and 81(b) of Constitution 

were included in our Constitution because for decades, there has been unequal participation 

and representation of women in elective or other public bodies. This may have been 

attributed to discriminatory practices or gender-indifferent laws, policies, and regulations. 

 

The Court noted that the Constitution set out to rectify these gender inequalities by providing 

for affirmative action through Articles 27 and 81 and a detailed Bill of Rights. Further, the 
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Court acknowledged that the major stumbling block to gender equality was political will. It 

thus would need more than just enacting laws with gender quotas to accomplish real 

inclusion of women in the elective and appointive public offices. The state must therefore 

introduce a wide variety of measures other than affirmative action programs.
253 

 

The majority opinions ruled in favor of progressive implementation save for the Chief justice 

who dissented. In his dissent, the Chief Justice determined that the 2/3 gender rule should be 

implemented immediately. He stated “I am in agreement with Counsel for the Katiba Institute 

that the Constitution's view to equality, as one of the values provided under the constitution, in 

this case, is not the traditional view of providing equality before the law. Equality here is 

substantive and involves undertaking certain measures, including affirmative action, to reverse 

negative positions that have been taken by society. Where such negative exclusions pertain to 

political and civil rights, the measures undertaken are immediate and not progressive.” 

 

The court advised that the progressive realization should be achieved by 27
th

 August 2015. 
 

3.5.2 Constitutional Petition 182 of 2015
254 

 

Upon determination by the Apex Court in Advisory Opinion No. 2 of 2012 that the two third 

gender principle could only be implemented progressively and did not apply to the March 

2013 general elections, the Centre for Rights Education & Awareness (CREAW) went to 

court to seek a declaration that the Attorney General and the Constitution Implementation 

Commission (CIC) had failed to develop and present affirmative action legislation in line 

with the August 27
th

 2015 deadline issued by the Supreme Court in the advisory opinion. 

 

One of the foremost issues for determination was whether the advisory opinion, which had 

placed an August 27
th

 2015 deadline to have put in place the legal framework that would 

give effect to Article 100 of the Constitution, was binding. It was equally important to 

ascertain whether the national assembly was culpable for any failure to put in place this all 

important legislation. 
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In answering these questions, the court pronounced that the AG and CIC had, “dropped the 

ball and demonstrated laxity and reluctance in preparing legislation for tabling in Parliament 

that would ensure realization of the two-third gender rule in elective and appointive bodies.” 

 

On parliament’s role, the Learned Hon. Justice Mumbi Ngugi was categorical that there was 

failure by the National Assembly in the stalemate. She stated that “the Constitution 

Implementation Oversight Committee had abandoned its oversight role by failing to ensure 

the legislation envisioned by Article 100 of the Constitution was in place within five years of 

the promulgation of the Constitution as set out in the fifth schedule of the Constitution.” 

 

The court gave the Attorney General and the Commission 40 Days to submit the legislation 

to parliament for the necessary action. 

 

3.5.3 Constitutional Petition No. 371 of 2016
255 

 

The main issue in this petition was whether the national assembly had failed to fulfil its 

constitutional obligation; in particular, the failure to pass the necessary legislation that gives 

effect to the two-thirds gender rule. 

 

The petition revolved around the reading of Article 261 of the Constitution which discusses 

extensively the role of Parliament in enacting the necessary legislation. Article 261(1) as read 

with the fifth schedule provides the specific timelines for the enactment of the various 

legislations. In this case, the National Assembly is required to put in place a law on 

advancement of representation of marginalized groups as provided by Article 100 within five 

years. 

 

Should the National Assembly fail to enact the legislation, the Constitution gives leeway to 

parliament to extend the period prescribed for enacting legislation for a period not exceeding 

one year.
256

 These powers can however only be exercised only once and in exceptional 

circumstances to be certified by the Speaker of the National Assembly.
257 

 

Should Parliament fail to enact any legislation within the prescribed time, anyone may petition 

the High Court which can make a declaratory order and direct Parliament and the Attorney- 
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General to take steps to ensure that the required legislation is enacted, within the period 

specified in the order, and to report the progress to the Chief Justice.
258 

 

To curb any malice or inaction, the makers of our constitution provided that should Parliament 

fail to enact legislation in line with an order issued by the High Court, the Chief Justice is 

obligated to advise the President to dissolve Parliament and the President shall do so.
259 

 

The Court noted that the National Assembly had exercised its right to extend the timeline for 

the enactment of the two-third gender law that was due by 27
th

 August 2015 to 27
th

 August 

2016. 

 

The court did not hesitate to point out that the constitution is very clear on the issue of gender 

equality. The Constitution, the court noted, clarifies the steps that have to be taken to be fully 

effective in enforcing the two-third gender law. It requires the state to take legislative and 

other measures, including affirmative action programs and policies to redress those victims or 

groups of past discrimination. 

 

The court said that it was obliged to adopt the interpretation that favours most the 

enforcement of equal rights and non-discrimination of men and women in Parliament. 

Indeed, the Learned Justice Mativo stated that "Parliament's failure to enact the required 

legislation amounts to failure to recognize the important task conferred on the legislature by 

the Constitution to respect, protect, promote and fulfill the rights in the Bill of Rights." To 

this end, the court asserted that Parliament had failed to enact the required legislation to 

implement the measures contemplated under Article 27(6). This meant that there was a gross 

violation of Articles 21(3) and 100 of the Constitution. 

 

In agreeing with the petitioners, the Learned Justice ordered Parliament and the Hon. 

Attorney General to take steps to ensure that the required legislation is enacted within a 

period of sixty (60) days and to report the progress to the Chief Justice. 
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3.5.4 Civil Appeal 148 of 2017 260 

 

Being dissatisfied with the decision in Constitutional Petition No. 371 of 2016
261

 where a 

determination was made that parliament had failed in their legislative role; in particular, the 

failure to pass the required legislation that gives effect to the two-thirds gender rule, the 

Speaker of the National Assembly appealed this decision. The two key issues for 

consideration by the Court of Appeal were that the High Court failed to hold that there is no 

constitutional requirement to enact legislation under Article 81 of the Constitution and that 

the High Court had apportioned blame to the national assembly by pronouncing that the 

National Assembly and the Senate had failed to enact legislation on the gender principle. 

 

The Court highlighted that in its view, the two-third gender rule in elective and appointive 

bodies can be achieved in three ways. First way is through a democratic election where voters 

exercising their will vote into offices members with the gender mix required by the 

Constitution. This has however proven difficult since independence. The second way, 

according to the Court, is set by the Constitution itself, but unfortunately only for the county 

assemblies.
262

 There are no specific provisions on how to achieve gender parity in the 

National Assembly or the Senate. Thirdly, the Court relied on the contemplation of Article 

27(8) where it is expected legislative and other measures will be employed to guarantee that 

the constitutional ratio in elective bodies is attained. 

 

The Speaker of the National Assembly was of the view that parliament had taken legislative 

measures to ensure achievement of the two-third gender rule in the National Assembly. By 

amending Section 25 of the Political Parties Act that 15% of the Political Parties Fund is to be 

distributed to political parties based on the number of a party’s candidates from “special 

interest groups” in the preceding general election, the Speaker argued that this had given 

political parties incentive to nominate more women candidates. 

 

However, the Court rightly pointed out that “special Interest groups” as described by the 

Political Parties Act include women, persons with disabilities, youth, ethnic minorities and 
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marginalized communities.
263

 The term is therefore not specifically intended to incentivize 

political parties to nominate and elect women candidates. After all, political parties could still 

get the 15% funding if they nominated candidates from any of the categories of special 

interest groups to the exclusion of women. Similarly, the courts buttressed the point that the 

incentive for getting the 15% by political parties was merely based on nomination of 

candidates and not the actual election of these candidates. This would in no way solve the 

two-third gender conundrum. 

 

The appeal failed. 

 

3.5.5 Constitutional Petition No. 19 of 2017
264 

 

As this study has seen, political parties play a critical part in the democratization process and 

ensuring that women achieve their desired place in political processes. 

 

In 2017, Katiba Institute approached court seeking a declaration that Political Parties have a 

constitutional responsibility in ensuring that there is gender equality in all its activities and in 

particular in the nomination process of candidates for members of parliament. Unlike 

previous petitions, this one was nit about the shortcomings by the National Assembly to enact 

the relevant legislation but rather, whether there were any failings by Political Parties and the 

Independent Electoral and Boundaries Commission (IEBC). 

 

The petition scrutinized powers granted to the Commission as stipulated in Article 88 (4) (d) 

and the Commission's constitutional duty of ensuring that the nomination process by political 

outfits complies with the two-third gender rule. The petition further contended that the 

Constitution compels the Commission to reject any nomination list of a political party for its 

candidates for the 290 Constituency based elective positions for members of the National 

Assembly and 47 County-based positions for the member of the Senate that do not comply 

with two-third gender rule. 

 

On the other hand, the Commission was adamant that it did not have the specific powers of 

enforcing the two-third gender rule as provided for by the Constitution. The Commission was 
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also of the opinion that there was no law that provides for the manner in which the two-third 

gender rule would be realized. 

 

The Court noted that Political Parties are required by Article 91(1)
265

 to ensure that, 

amongst others, they respect and promote human rights and essential freedoms and gender 

equality and equity. The Hon. Justice Mwita opined that Political Parties are financed by the 

people of Kenya to encourage women and marginalized groups' representation in Parliament 

and County Assemblies. That, therefore, means that political parties should mainstream 

gender equality and equity in order to eradicate gender discrimination. This, according to the 

Learned Judge, cannot be achieved unless there is gender balance in elective positions and 

implementation of gender-sensitive policies that are geared towards women's socio-economic 

and political development. 

 

In agreeing with the Petition, Hon. Mwita pronounced that indeed, political parties had the 

obligation of ensuring that the two-third gender principle in their nomination processes is 

adhered to. However, the court was quick to note that it was not in a position to decide how 

the two-third gender principle should be realized within Political Parties. The duty was on 

political parties to choose how they should incorporate the two-third gender principle. 

Further, the onus was on the Commission to put in place administrative measures that would 

ensure political parties comply with the two-third gender rule. 

 

3.5.6 Chief Justice Maraga Advisory Opinion
266 

 

On 21
st

 September 2021, something momentous happened. The Chief Justice and President 

of the Supreme Court, Hon. Maraga had been bombarded with six petitions all calling him to 

advice the president to dissolve parliament for being unconstitutionally constituted. These 

were: 

 

i. Petition No.1 of 2019 by Margaret Toili dated 12
th

 April 2019;  

ii. Petition No. 2 of 2019 by Fredrick Gichanga Mbugua’ dated 7
th

 May 2019; 

iii. Petition No. 3 of 2019 by Stephen Owoko and John Wangai dated 20
th

 November 2018; 

iv. Petition No. 4 of 2019 by Aoko Bernard dated 18
th

 June 2019; 
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v. Petition No. 5 of 2019 by Hon. David Sudi dated 10
th

 July 2019; and  

vi. Petition No. 1 of 2020 by the Law Society of Kenya dated 20
th

 July 2020 
 

The Petitions were all based on the grounds that despite four court orders requiring 

Parliament to enact the legislation that would enable implementation of the two thirds gender 

rule as provided by Article 27(3) read together with Articles 81(b) and 100 of the 

Constitution, Parliament has blatantly failed, refused and/or neglected to do so. 

 

The Chief Justice noted that the Speakers of both Houses and Attorney General made three 

assertions to persuade the CJ not to act on the petitions. First, by virtue of Articles 97 and 98, 

the Constitution had set a limit on the composition of the two houses of Parliament. This, 

according to the respondents made it impossible to enact any legislation to give effect to the 

two-thirds gender rule as doing so would disenfranchise the citizens’ political rights under 

Article 38(3).
267

 Secondly, the respondents claimed that there is no budget to stage a by-

election that would ensue due to dissolution of Parliament. Third, with the world reeling from 

the Covid-19 pandemic, it was the opinion of the respondents that advising the president to 

dissolve parliament would go against public interest. Lastly, the respondent submitted that 

any advice to the president to dissolve parliament would trigger a constitutional crisis as 

Parliament’s law-making and oversight roles would stall. 

 

Despite these submissions, the Chief Justice relying on powers granted by Article 261(7)
268

, 

advised the President of the Republic of Kenya to dissolve parliament. He noted that such 

dissolution would cause great inconvenience and even economic hardship especially during 

this era of the pandemic. However, the now retired Chief Justice was convinced that Kenyans 

understood the possible cultural resistance that the idea on gender equality would face. This, 

he observed, could clearly be seen by parliament’s lackadaisical attitude in handling the issue. 

 

3.5.7 Reactions to the CJ’s Advisory Opinion 

 

Needless to say, the decision by the Chief Justice to stand up for the rule of law and 

constitutionalism was met with jubilation and utter disdain in equal measure. The Speaker of 
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the National Assembly was the first to vehemently reject the CJ’s Advisory opinion. He 

maintained that the Kenyan Parliament is wrongly shouldering the blame for the failure to 

implement the two-third gender rule. In his speech, “Two-Thirds Gender Rule: Is Parliament 

the Proverbial Punching Bag?”
269

 Mr. Muturi outlines a raft of reasons indicating why 
 
parliament should not be blamed. Most important is the contention that there is no direct 

decree by the Constitution requiring Parliament to pass law to ensure compliance with the 

two-thirds gender principle with respect to members of parliament. 

 

On the other hand, Constitutional Lawyer Kibe Mungai wrote that, “the CJ’s Advisory is a 

recommendation rather than a court order and so President Uhuru, in his capacity as head of 

state and government, must determine whether abiding by it will protect the Kenya’s 

constitutional order, public interest and the best interests of the Kenyan State and nation.”
270 

 

Mr. Mungai went ahead and gave several grounds why the advice by the Chief Justice to the 

president should be ignored. One key point that he raised was that the Constitution’s two-

third gender rule applied to the electoral system and not the composition parliament hence the 

rule was not an enforceable right capable of immediate enforcement.
271

 With the Advisory 

Opinion No. 2 of 2012 advising that the rule can only be realized progressively, Mr. Mungai 

erroneously interpreted this to mean that, “even if the State were to take all legislative and 

other measures and they failed to result into a one-third representation of women in 

Parliament that fact would not render the composition of Parliament unlawful.”
272

 He 

concluded his opinion by saying that the proponents of the gender rule have ‘narrow 

constitutional fetishism’ which has caused the elevation of the two-thirds gender rule above 

fundamental principles of constitutional democracy. 

 

The coordinated attacks of Justice Maraga’s advisory opinion were not only done in the 

media. The court was also used as an avenue to litigate the decision. Ten court matters were 

filed in court to either challenge or support the advisory opinion. These are: 
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270 Kibe Muigai, “Why Uhuru Should Ignore Maraga’s Advise On Dissolution Of Parliament,” 
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th
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i. HCCHRPET/E291/2020: Leina Konchellah And Mohsen Abdul Munasar Vs. Hon. 

Justice David Kenani Maraga, Office Of Attorney General and 2 Others 
 

ii. HCCHRPET/E300/2020: The National Assembly and The Senate Vs. The Chief 

Justice of the Republic of Kenya and The Honourable Attorney General 
 

iii. HCCHRPET/E302/2020: Thirdway Alliance Kenya Vs Office 
 

Of Attorney General And Speaker of The National Assembly and Another 
 

iv. HCCHRPET/E305/2020: Office Of Attorney General Vs. Speaker Of 
 

The National Assembly And Speaker Of The Senate 
 

v. HCCHRPET/E314/2020: Prof. Tom Odienda Vs. Hon. Attorney General And Hon. 

Justice David Kenani Maraga And 2 Others 
 

vi. HCCHRPET/E317/2020: Edwin Kimatu Saluny Vs. (Office Of Attorney General) 

And Speaker Of The National Assembly And 2 Others 
 
vii. HCCHRPET/E337/2020: Centre for Rights Education & Awareness Vs. Office 

Of Attorney General & Others 
 
viii. PET. 228/2020: Nthaatu Ntoogo Vs. The Chief Justice Of The Republic Of Kenya 

And Another 
 

ix. PET. 229/2020 Claire Amdany And another Vs. The Chief Justice And President 

Of The Supreme Court Of Kenya And Another 
 

x. JR E1108/2020 Adrian Kamotho Njenga Vs. The Hon. Chief Justice & 4 Others 
 
 

The matters have since been consolidated and a bench of five (5) justices constituted to listen 

and determine them. 

 

How the bench will decide these consolidated matters will have huge ramifications on the 

future of gender equality in the national assembly. Should the court uphold the decision and 

reasoning of the Chief Justice, it will be left to the President to dissolve the national 

assembly. The head of state will either adhere to the advice or disregard it. The big question 

is, will he be willing to be seen as the greatest impediment to inclusivity or the one who stood 

with women in their quest for justice? 

 

3.6 Is the law sufficient? 

 

Kenya possesses a robust legal framework at both the national and international levels to enable 

gender equality in political processes. Indeed, as this chapter has seen, the drafters of our 

Constitution recognized that women have lagged in representative politics and hence provided 
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for the two-thirds gender rule for both elected and appointive positions. The courts have 

continued to provide better insight, clarification and probable solutions to solve the problem 

of gender inequality in political processes. 

 

All the while, ten years later, parliament has been unable to enact the enabling legislation that 

will ensure the membership of parliament is constitutional. Underrepresentation of women 

continues in the national assembly, executive, judiciary, state agencies and all the various 

spheres of life. 

 

Oliver Wendell Holmes Jr. opined that "The life of the law has not been logic: it has been 

experience.”
273

 It is therefore a reasonable expectation that with such a robust legal 

framework and a conglomeration of various organs including Executive, Parliament, 

Judiciary as well as Independent Constitutional Commissions, the two- gender rule should be 

easily implemented in all of public life. But this has not been the case so far. 

 

Implementation of the two-third gender rule in the national assembly goes beyond just 

numbers. It goes beyond granting women numbers in elective or appointive positions as a 

token. For gender balance to be actually achieved not just in legislative assemblies but in all 

spheres of life, there must be accompanying structural safeguards and policies put in place to 

support this quest. The Kenyan situation is sufficient proof that systemic and cultural 

marginalization of women cannot be undone overnight by a mere piece of legislation. 

 

3.7 Parliamentary efforts to implement Article 100 of the Constitution 

 

One of the tangible measures of checking the progress being made in terms of gender equality in 

political participation is by ascertaining the membership of the national assembly. Moreover, 

upon recognition of women as a marginalized group, the Constitution of Kenya mandates 

parliament to pass laws that will facilitate achievement of the two-third gender rule.
274 

 

This constitutional duty that is placed upon Parliament has however not been fulfilled 10 years 

after the proclamation of the constitution. In fact, parliament has attempted to enact the two-third 

gender law four times to no avail. In all these instances, parliament has failed to raise the requisite 

numbers in favour of the bill. Members, including women, have calculatingly stayed 
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away from chambers or simply voted against the bills. This begs the question of whether it is 

by design that parliament continues to abdicate its constitutional duty and hence continues to 

be constituted unconstitutionally?
275 

 

Following the Supreme Court Advisory Opinion, the Technical Working Group grappled 

with three issues on how to implement the two-thirds gender principle.
276

 First, the group 

contemplated if it was possible to achieve the constitutional requirement by just providing 

legislation and without amending the Constitution. The second issue identified was whether a 

referendum would be required should the need to amend the Constitution arise. Finally, the 

options that option resonates best with the tenets of the principle of affirmative action were 

discussed. 

 

Despite these key issues being raised, the Departmental Committee on Justice and Legal 

Affairs went ahead to formulate what was later to be known as the Chepkonga Bill. 

 

3.7.1 Two-Thirds Gender Rule Laws (Amendment) Bill of 2015 (Chepkonga Bill) 

 

On 28
th

 April 2015, the Departmental Committee on Justice and Legal Affairs formulated 

the Two-Third Gender Rule Law (Amendment) Bill of 2015 commonly known as the 

Chepkonga Bill. 

 

From the onset, the Bill was flawed. The bill directly challenged Article 81 (b) of the 

Constitution.
277

 It proposed inserting the phrase “progressive implementation” of the 

legislation to ensure no more than two-thirds gender principle is realised. The Bill, however, 

did not provide for any actual timeframe that this should be achieved. The proposal was that 

to incrementally achieve the two-third gender rule, the focus should be civic education, 

capacity building of women, and facilitating them to participate in party affairs. This 

amendment was said to be retrogressive and whose effect was to postpone the actualization of 

the two-thirds gender rule indefinitely. 

 

More so, the bill contravened the principle of equality and freedom from discrimination as 

provided for by Article 27 of the Constitution and Article 10 on the national values and 
 

 
275 Daily Nation 26

th
 June 2015 Why Chepkonga Bills won’t enact gender principle, “It is now obvious that those charged 

with the responsibility of implementing the constitutional principle of not more than two-thirds of either gender 
representation in Parliament are hell-bent on delaying it.” 
276 Daily Nation (n 275)
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principles of governance. Clearly, it was not only bad in law, but it was also meant to dilute 

all the gains women have made in their quest for political inclusion. Interestingly, the 

KEWOPA members of the Justice and Legal Affairs disowned the bill and asserted that it 

was a creation of Hon. Chepkonga and a few other male MPs.
278 

 

While introducing the bill in Parliament for the second reading, Hon. Chepkonga insinuated 

that gender inequality was part of Kenyan political culture by stating “we cannot force 
 

people to do things which they think are not cultural to them.”
279 

 

Nonetheless, the bill did not sail through. 
 
 

One of the reasons that the Hon. Chepkonga provided that informed the formulation of the bill 

was that the executive arm of government deemed implementation of the two-third gender 

principle too costly.
280

 It has been projected that it will require Ksh. 2.5 billion in salaries and 
 

emolument to fully implement the two-third gender principle in the national assembly.
281 

 

3.7.2 The Constitution of Kenya (Amendment) (No. 4) of 2015 (Duale Bill I) 

 

The Constitution of Kenya (Amendment) (No. 4) of 2015
282

 sought to alter the provisions 

of Article 97
283

 and 98
284

 of the Constitution to ensure they conform to Article 81(b) of 

the Constitution that provides for the two-third gender rule representation. 

 

To ensure the realization of the gender principle, the bill sought to create special seats 

beginning with the 12
th

 Parliament for a period of twenty years. The rationale behind this 
 
was that these special seats over twenty years would aid in creating a level playing field and 

thereafter, both genders would compete on equal grounds. 

 

The proposed bill was lauded as progressive as it would ensure that at every given time, the 

composition of the national assembly would be constitutional.
285

The simplicity of the formula 
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281 Institute of Economic Affairs (IEA), Implementing the Constitutional Two-Thirds Gender 
Principle: The Cost of Representation 
282 The bill was published on 24

th
 July 2015

  

283 of the Constitution provides the membership of the Assembly
  

284 Article 98 of the Constitution provides the membership of the Senate
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provided was also thought to protect the electoral gains women already made in the Constitution 

such as the forty-seven (47) county women representatives and six (6) nomination slots.
286

 

Moreover, the proposal was to act as a topping up mechanism that would only be considered if 

once elections are conducted, the two-third gender rule is not met.
287 

 

Despite the female Members of Parliament lobbying the majority male members, the bill 

garnered one hundred and ninety five votes (195) out of the required two hundred and thirty 

three (233)
288

in the first division. During the second round of voting, the Bill garnered a 

paltry one hundred and seventy-eight (178) votes. The speaker ruled the bill as defeated. 

 

3.7.3 Constitution of Kenya Amendment Bill (2014) (Mutambo Bill) 
 

Mwingi Central MP Joe Mutambo, proposed the Constitution of Kenya Amendment Bill 

(2014) in which he sought to relieve the national assembly of any responsibility of legislating 

the two-third gender law. The bill further sought to withdraw the constitutional gains women 

have had by scrapping the position of the County Women Representatives. The objective of 

this amendment was cited as “to amend the constitution to provide for the reduction on the 

membership of the National Assembly and the Senate. There is proposed deletion on the 47 

women representatives and 16 women members nominated to the senate.” 

 

The Member also proposed to delete Article 81(b) that provides for the two-third gender rule 

and cut the number of constituencies from 290 to 141 and set the number of counties to 10. 

 

However, after a public outcry, the bill was never prioritized in debate.
289 

 

3.7.4 The Constitutional Amendment Bill No.6 of 2015 (Duale Bill II) 

 

The Constitutional Amendment Bill No.6 of 2015 was introduced in parliament in February 

2018. The similarity with this bill and Duale I was they both meant to alter Articles 97 and 98 

of the Constitution. The Bill sought to eliminate all pre-existing nominated seats and provide 

for special seats in both the National Assembly and the senate. The number of special seats, 

according to the proposal, would be determined upon conclusion of the general election. This 
 

 
286

 Political Parties are required to submit a nomination list that adheres to the zebra rule i.e. both genders should alternate each 
other in the list. This is pegged on section 36 of the Elections Act.  
287 National Gender Equality Commission, Journey to Gender Parity in Political Representation: Search of a 
framework for the realization of the not more than two-thirds gender principle in Kenya (2012-2018)  
288 Article 256(1)(d) of the Constitution provides for the minimum requirement to pass a Constitutional 
Amendment Bill
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was an attempt to mirror the gender top-up criteria for county assemblies as provided by 

Article 177(1)(b) of the Constitution. 

 

The bill also provided for two-term limits for any beneficiaries. Needless to say, it faced 

opposition as both male MPs and elected female MPs felt that women should vie for political 

seats as nothing is for free. 

 

As is required, the Speaker called the motion for voting but unfortunately, there was a 

quorum hitch. Indeed, the Daily Nation
290

 reported that there were only one hundred and 

seventy-four members in chambers during the call. Curiously, of the seventy-five women 

lawmakers, only twenty showed up to vote. 

 

This meant that legislation to ensure enforcement of the two-third gender rule remains 

elusive 10 years after the promulgation of the Constitution. 

 

3.8 Conclusion 

 

Kenya possesses a robust legal framework both at the national and international levels to 

enable gender equality in political processes. Indeed, as this chapter has seen, the drafters of 

our Constitution recognized that women have lagged in representative politics and hence 

provided for the two-thirds gender rule for both elected and appointive positions. 

 

All the while, ten years later, parliament has been unable to enact the enabling legislation that 

will ensure the membership of parliament is constitutional. 

 

As this study has so far ascertained, Kenya's inequality in political and electoral processes is 

not merely a legal issue. Other factors that are socio-economic in nature have ensured that the 

spirit of the constitution on the elimination of discrimination in political processes has not 

fully materialized. 

 

This research begs the question, even with the current legal dispensation, will Kenyans enjoy 

full democratization that ensures there is equal participation of all genders in political 

processes and more importantly, the two-third gender rule is achieved? 
 
 
 
 

 
290
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The next chapter of this study will tackle the issue of electoral and party systems and 

how they influence the representation of the marginalized in society. 
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CHAPTER 4 

 

ELECTORAL AND PARTY SYSTEMS AND THEIR IMPACT 

ON THE TWO-THIRD GENDER RULE 

 

4.0 Introduction 

 

Despite the failure to implement the two-third gender principle, this study has ascertained 

that there exists a robust legal and regulatory framework to guarantee fair inclusion of 

women in representative institutions. However, this has not been the case as women continue 

to be marginalized in political processes. 

 

Elections play a critical role in any democratic society. The preferences of individual citizens 

translate into the distribution of power. It is argued that by conducting elections, the will of the 

larger group is better achieved and the sense of democracy as a decisional device is fully felt.
291 

Equally, elections go a long way in influencing how various social groups in any society benefit 

economically and politically. To achieve any desired outcome as a consequence of democratic 

elections, various societies tailor-make their electoral democracy into a unique system. 

 

As this Chapter forms the gist of this study, it will be critical for several reasons. First, there 

shall be an examination of the various electoral systems and how each of these systems 

impact representation of marginalized groups in any democracy. Thus, this chapter will 

explore whether some democratic designs do better in ensuring women and the marginalized 

are adequately represented. Secondly, this Chapter shall examine the importance of political 

parties- with specific emphasis on party systems and gender quotas- and the key part they 

play in representative politics. 

 

Further, this chapter shall conduct a comparative analysis of Kenya's electoral system with that of 

South Africa and Rwanda, which exhibit exemplary inclusion of women in their political 

processes and legislative institutions. Finally, this Chapter shall be concerned with what ails 

Kenya's electoral systems and the impact political parties' operations have on gender inclusion. 

 

Ultimately, this chapter will answer two important questions; why, despite the existence of a 

credible legal system, Kenya has continuously been unable to attain equality of women in 
 

 
291 Andrew Reeve & Alan Ware, Electoral Systems: A Comparative and Theoretical Introduction, Routledge, 
Taylor & Francis (2006) 
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representative politics and whether, even if the National Assembly successfully implemented 

Article 100 of the Constitution by enacting the necessary two-third gender law, would this 

necessarily equate to the accomplishment of the two-third gender rule? 

 

4.1 Electoral Systems of the world 

 

Periodic and regular elections have proven to be one of the most important and stable forms of 

democracy worldwide
292

. Over time, different democracies have tinkered with the guidelines 

and regulations on the administration of elections to suit their societal and political needs. 

 

Simply put, an electoral system refers to how votes cast in an election are converted into 

seats
293

. These seats, for purposes of the Kenyan context, include the single presidential 

seat, a member of parliament's seat, a member of the county assembly's seat, or the single 

governor's seat. 

 

There is a fundamental difference between electoral laws and electoral systems. Electoral 

laws allude to a family of rules that govern the process of elections
294

. The rules are broad 

and range from registration of voters, nominations, and campaigning. On the other hand, 

electoral systems are concerned with the determination of who is the winner or loser in the 

election. This entails details of matters such as the actual voting method, tabulation of votes, 

and determination of the winner. 

 

As alluded to by Sisk,
295

 any given electoral system determines the political culture of that 

particular democracy. This may include how the politics is played, mobilization, 

campaigning, and most importantly who wins or loses in the election and ultimately forms the 

government
296

. Therefore, the electoral system and the subsequently adopted party systems 

profoundly affect the political discourse of any democracy
297

. Indeed, electoral institutions 

have the power to determine how concerns of the marginalized are debated and handled
298

. 
 

 
292 Timothy D. Sisk, ‘Elections, Electoral systems and Party Systems’ in The Global State of Democracy 2017: Exploring 
Democracy Resilience, (International IDEA 2017)

 
 

293 Pippa Norris, 'Choosing Electoral Systems: Proportional, Majoritarian and Mixed Systems' in Jean Laponce and Bernard Saint-Jacques 
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Additionally, the choice of electoral system affects operations of political parties and how they 

interact in the democratic space. This may be seen in terms of propagating ideologies and policy 

formulation at both the local and national levels
299

. Studies have shown that there is a unique 

relationship between electoral institutions (electoral systems and party systems) and policy 

outcome
300

. These electoral institutions ensure there is a diversity of perspectives and an avenue 

for expressing dissent which is a key point in the policymaking process
301

. 
 
Elections are important for any democracy because of two main reasons. First, elections 

determine the leadership of any given state. It ensures that a government that is legitimate 

and accepted runs the affairs of its citizens
302

. Secondly, elections help in the 

institutionalization of democracy. It helps with inculcating electoral integrity and 

democratization of political parties that provide candidates to run for office
303

. 

 

Having seen the important role elections play in our democracy, this section will discuss the 

various electoral systems and how they affect representation. 

 

With the understanding that an electoral system entails the rules that regulate elections and 

how citizen's votes decide an overall winner, it is impossible to have a system that has all the 

desired outcomes such as integrity, legitimacy, inclusivity, and cohesiveness
304

. 

 

There are predominantly three classes of electoral systems practiced around the world. Each 

of these classes has distinct features such as a simple majority for the winner, or the winner 

garnering at least half of all the votes cast, or based on the principle of proportionality. 

 

4.1.1 Plurality / Majoritarian System 

 

This is the oldest and simplest electoral system that has been popular since the 12th Century
305

. 
 
The outstanding feature of this system is it requires a candidate to win a plurality or total majority 

of all ballots cast to be elected. The Majoritarian model may itself take different forms. 
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First-Past-the-Post (FPTP) 

 

This is the most common model of the majoritarian system. The FPTP system aims at 

manufacturing a majority in the legislative assembly where the leading party produces an 

absolute parliamentary majority for the government whereas the smaller parties get meagre 

rewards. It is a winner-take-all model that is practiced in countries such as United Kingdom, 

United States, India, and Kenya. 

 

The FPTP system concerns itself with the effective governance and fulfilment of the 

government's agenda and not a representation of the minority groups and their views. The 

countries that ascribe to this system have territorial single-member constituencies where 

voters choose one representative. The candidate with the majority of the votes gets into 

office. The political party with the most representatives- that is the majority of seats- forms 

the government. 

 

Another unique aspect of this electoral system is that the single-member constituencies that 

produce representatives are based on the size of the electorate in that particular constituency. 

Article 89
306

 of the Constitution of Kenya on the demarcation of electoral units provides 

that the Commission shall review constituency boundaries and ensure its inhabitants are 

nearly equal to the population quota. Further, the Constitution provides that the number of 

inhabitants in cities or sparsely populated areas shall have a margin of not more than 40% 

against the population quota while a 30% threshold is allocated against other areas. 

 

For this electoral model, the winning candidate need not obtain a minimum threshold of votes 

or an absolute majority to be the winner. The candidate needs to have a simple minority to be 

declared a winner. However, as noted, different democracies tweak their systems to suit their 

most important needs. For instance, in Kenya, having realized that the Presidential election is 
 
 
 
 
 
 
 
 
 

 
306 “The Constitution provides that there shall be two hundred and ninety (290) constituencies for the election of the 

members of the National Assembly. The Commission is mandated to review the names and boundaries of constituencies at 
intervals of not less than eight years, and not more than twelve years, but any review shall be completed at least twelve 
months before a general election of members of Parliament. Other than population quota, the Commission must consider 
geographical features and urban centers; a community of interest, historical, economic and cultural ties; and means of 
communication while conducting the review.” 
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bitterly contested -a do or die affair- and having it still fall under the winner take- it- all 

model, the Constitution provides a minimum threshold for the presidential election
307

. 

 

Other jurisdictions who ascribe to the FPTP system, such as Britain, require that political 

party with the most parliamentary seats forms the government. In this case, the share of the 

popular vote does not determine who forms government but rather, the parliamentary 

majority
308

. However, in Kenya, the executive branch of government is formed simply by 

the declared winner of the Presidential election. The parliamentary majority does not affect 

the legitimacy of the elected president. 

 

Some democracies, though being majoritarian, still want to increase the 'legitimacy' threshold 

by ensuring their elected leaders obtain the majority of votes. 

 

Two-Round System (TRS) 

 

The Two-Round System or Second ballot majority run-off system features the first round of 

voting where the two best contenders compete in the second round of elections to determine 

the winner. However, in case a candidate gets complete majority in the first round of voting 

(50 %+), then there would not be a second round of voting. This is a system that is most 

prevalent in elections of presidents in countries such as France, Russia, and Kenya. 

 

The majority run-off is used in parliamentary elections in countries such as Mali and 

Ukraine
309

. 
 

Alternative vote 
 
 

Alternative vote is also another form of the majoritarian electoral system. In this model, the 

voters do not simply mark their preferred candidates on the ballot but rather, they rank all 

their preferred candidates from highest to lowest. To be declared the winner, the most ranked 

candidate must attain an absolute majority of more than half of the votes cast. If none of the 
 
 
 
 
 
307 Article 138(4) of the Constitution provides that “a president is validly elected if he or she receives more than half of all the votes cast in the election; and at 
least twenty-five percent of the votes cast in each of more than half of the counties.”

 

 
308 In 1951, the British Conservative Party formed government after winning sixteen more seats in parliament 
against their Labour opponents who won the popular vote with 48.8% against Conservatives 48.0%.  
309 Pippa Norris, 'Choosing Electoral Systems: Proportional, Majoritarian and Mixed Systems' in Jean Laponce and Bernard Saint-Jacques 
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candidates has achieved the threshold, the least preferred candidate is removed and the votes are 

redistributed. The process is repeated until the candidate with an absolute majority emerges. 

 

4.1.2 Proportional Representation 

 

More than anything else, the majoritarian electoral system, in whatever model, concerns itself 

with governability and who is the most popular amongst the electorate. However, democracy 

has proven to be dynamic, and thus, the need to continuously include minority voices in the 

electoral systems. Most importantly, there is a need to incorporate minority groups in the 

legislature where they can effect real change. 

 

Proportional representation (PR) systems require the percentage of votes cast for a party or 

candidates to match the number of seats obtained in the house. The seats in a constituency are 

distributed in accordance to the number of ballots cast for party lists. This is given effect in 

two main ways. 

 

Party List System 

 

The Party Lists System is the most popular model of proportional representation. In this 

system, voters choose the lists of candidates provided by the political party. The voters do not 

elect an individual candidate but rather, they elect the whole list of candidates provided by 

the political party. 

 

Yet still, the party-list model may either be open or closed
310

. If open, the voters have the 

choice of expressing their preferred candidate within the provided list. This is popular in 

countries such as Norway. If closed, voters have no say on the candidates and ultimately the 

party decides the candidates to be included in the list and at what rank. The parties will go 

down its lists until all the seats won by their percentage share have been filled. The closed 

model is popular in countries such as Israel, Germany, Portugal, and Spain
311

. 

 

Another key distinction of the Party Lists System model can be whereby the list provided is 

national, that is to say, the whole country is one big constituency divided into a specific number 

of seats. For instance, Israel that uses this model is divided into 120 different seats spread across 
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the country. Alternatively, and as is preferred by most democracies, the party-list may be 

regional where each region is subdivided further into seats. 

 

Single Transferable Vote (SVT) 

 

Single Transferable Vote (SVT) is another model that falls within the Proportional 

Representation family. In this model, the country is divided into multi-member constituencies. 

The party provides a list of as many runners as they think could win in each constituency. The 

voters are required to rank the candidates by order of preference. The total number of votes is 

tallied and divided against the total number of seats to generate a quota that must be reached. If 

no candidate in the first preference candidates has achieved this quota, the least preferred 

candidate is disregarded and their votes redistributed according to second preferences. 

 

4.1.3 Mixed System 

 

To balance the advantages and shortcomings of the various system, some democracies use 

both the majoritarian and proportional systems hand in hand. 

 

The distinct models that have since been developed to suit this particular system are the 

Mixed Member Majoritarian (MMM) and Mixed Member Proportional (MMP) systems. 

 

Mixed Member Proportional System (MMP) 

 

In the MMP model, the electorate elect their leaders at the district or regional levels while 

voting for a specific political party on the national list. Both of these elections (national and 

regional levels) are linked and dependant on each other. The seat allocation for proportional 

representation is dependent on the outcome of the majoritarian seats garnered at the district 

level. This model is used in Germany where electors have two votes. One vote is for half of 

the members of the Bundestag (328) who are elected in single-member constituencies using a 

simple majority. The other half are elected from closed lists in each region. This ensures that 

smaller parties have a chance of representation through the second votes of party lists even if 

they fail to win any single-member constituencies
312

. 
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Unlike MMP, Mixed Member Majoritarian or parallel system is designed in a way that the 

voting of single-member constituencies and that of the party-lists are not dependent on each 

other
313

. The results of the parallel system give a proportionality that falls between 

majoritarian and proportional representation. 

 

Having understood the various electoral systems, it is vital to examine the nexus between an 

electoral system and a representation of special interest groups. 

 

4.2 Effect of the Electoral system on representation 
 
 

There has been much debate on the actual impact of electing more female legislators. At the 

centre of this is whether elected female legislators can influence policymaking
314

. When 

discussing women's representation, scholars have contended with two issues. One, if women 

make up half of the world’s population, should they be entitled to half of the seats in 

parliament? Secondly, does voting in more women mean the interests of women are better 

catered for as compared to electing more male legislators? To sufficiently answer these two 

questions on representation, it is critical to understand what constitutes 'women's interest'. 

 

Women's interests – which will need representation in various levels – can be categorized 

into three classes
315

. The first category of interests is interests that affect women by virtue 

of them being women such as reproductive health. The second class of women's interests is 

the ones that are connected to the traditional role of women in society such as interests 

related to children and family. Finally, some women's interests are tied to social spheres 

generally such as education, health care, etc. For all these interests to be catered for, it is 

critical for the representatives in policy-making positions to understand the interests
316

. 
 
There are varying explanations attached to democratic representation and what its perfect form is.  

The  two main  classes  are  microcosm  representation  and principal-agent representation
317

. 
 

Proponents of microcosm
318

 representation propose that the democratic representative body 
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should reflect the actual composition of the society as it is
319

. For instance, the ratio of men 

vis-a-vis the women in parliament should be as the population census shows. Similarly, the 

representation of youth in the parliament should reflect the proportion of youth in society. 

Simply, parliament should be a representative sample of the country
320

. 
 

On the other hand, principal-agent representation stipulates that parliament is perfect as 

constituted provided the representatives (agents) were validly elected by the electorate 

(principals)
321

. According to the proponents of this view, it does not matter if parliament 

only has male members provided they make decisions on behalf of those who elected them. 

Therefore, it is inconsequential if the parliament is irregularly constituted provided it acts in 

the best interest of its citizens as decisions trump composition
322

. 

 

The choice of the electoral system plays a role in shaping the socio-economic and political 

structure of any country. The legislature, where laws and policies are created, needs to exhibit 

the face of diversity with the inclusion of special interest groups. Decades of research have 

proven that electoral systems have a major bearing on the conduct of political parties by 

influencing their nature and character
323

. Most importantly, an electoral system impacts 

every other aspect of democracy in a given state including the representation of the 

minorities.
324

 Consequently, as democracy develops, countries continue to be more 

conscious of the social composition of legislative assemblies and the need to have the 

representation of the historically marginalized. 

 

Different countries face different representation problems and therefore, electoral systems 

need to be tailor-made to fit the specific needs of each country. However, the lack of gender 

inclusivity in political processes has continued to be the most prevalent problem worldwide. 

This has prompted formulating designs that will aid the inclusion of women and other social 

groups in legislative institutions. 

 

Political parties, as the vehicles for electoral democracy, play a major role in determining who 

wins an election and forms government. It is in these political parties that suitable candidates 
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are selected to represent the party in the election. It, therefore, goes without saying that the 

choice of the electoral system has a huge bearing on the party systems within any democracy. 

 

As noted by Gunther and Diamond,
325

electoral rules will determine the functioning of political 

parties and how they interact with each other. Duverger’s Law
326

, which has been developed 

upon analysis of electoral systems and their impact on political parties, asserts that majoritarian 

democracies tend to have a two-party political system
327

. On the other hand, it is noted that 

Proportional Representation encourages the existence of multiple strong parties
328

. 
 

The electoral system also plays a major role in the institutionalization of political parties. 

Consolidated democracies tend to have political parties that are strong and principled. On the 

contrary, democratizing countries tend to have weak party systems with no specific ideology. 

 

In his attempt to find the nexus between electoral systems and party politics, Grofman
329

 

identifies three major effects. First, he notes that the electoral system will silhouette the 

behaviour of the candidates and how the party relates to its members. The candidates and the 

party officials are already aware of how the rules that govern their internal activities are 

structured. The understanding of these rules will determine how the candidates campaign and 

mobilize. Therefore, with the winner take it all model; each candidate will do all it takes to 

win the party primaries to represent the party in the election. Electoral systems that encourage 

centripetalism suggest to achieve political stability, each candidate needs to appeal and get 

support from a cross-cutting demographic
330

. This can be seen in the Kenyan context where 

the Constitution requires the winning President to garner 25% of votes in at least half the 

counties. This increases the legitimacy of the president and prevents the candidate from 

identifying with only one single demographic representation. 
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Secondly, electoral systems affect how parties enter into political coalitions
331

. For instance, 

the aim of the run-off election in the Two-Round System is to encourage cross-party coalition 

building and affiliations in a way that the smaller parties support one of the two leading 

parties
332

. The smaller parties entering into the coalition may end up benefitting with a stake 

in leadership positions in the legislature or the executive. 

 

Thirdly, and most critically, electoral systems tend to sway and condition voters to vote in a 

strategic manner
333

. Voters, desirous of representation by a specific type of candidates may 

vote for candidates or party lists that suit their needs. This tactic would ideally lead to a pool 

of representatives that are diverse and inclusive. 

 

Advocates of Proportional Representation systems claim the model produces a parliament 

that reflects the composition of the electorate
334

. This may perhaps be credited to the fact 

that parties produce a list that is balanced and inclusive of the various marginalized groups to 

gain the support of all categories of voters. In majoritarian systems, however, the candidates 

battle it out first at the party level and the winner meets other candidates from other parties in 

the elections. The most popular candidate wins with little regard to their attributes and 

whether they are best suited to represent their electorate. This tends to prevent the 

marginalized from winning any seats. 

 

The culture and the recruitment process within political parties are equally influenced by the 

electoral system of a country. With a favourable electoral system that facilitates the 

representation of special interest groups, political parties can implement measures within the 

party such as affirmative action to increase the amount of women involved in elections
335

. 

 
In a working democracy, it is voters that decide who wins an election. Their turnout during 

the election plays a significant role in determining who sits in parliament and who forms the 

government. While analyzing the elections in Canada, Black
336

 notes that in proportional 
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representation, the voter turnout is slightly higher. This is because unlike in majoritarian systems, 

there is no threat of wasted votes and hence more people participate. The competitive nature of 

elections prompts parties to present the best of candidates to afford the voters a wider and better 

choice. With a wider choice, more voters prove to participate in the elections
337

. 

 

4.3 Party Systems and Quota systems 

 

As postulated in Chapter two of this research, political parties, by their very nature, ought to be at 

the forefront in the promotion of gender inclusivity in politics. It is through political parties that 

the peoples' democratic and political interests are exercised both in society and in parliament. 

Political parties act as the vehicles that accommodate and front elected representatives in the 

electoral process. Moreover, political parties provide the necessary checks and balances in 

governance, foster the rule of law, enhance political participation, and social inclusion
338

. 

Suffice to say, political parties are a key ingredient to a vibrant democracy. 
 
Thus, in discussing the ideals of a democratic society and the need to achieve equitable 

representation in political leadership, it is critical to examine how political parties may make 

or break this quest for equality. This section of the study suggests that other than the choice 

of the electoral system, the management, and systems of political parties are fundamental in 

ensuring the elevation of women in political processes. 

 

For a range of reasons, political parties worldwide have failed in their role as avenues through 

which the political interests of citizens coalesce. Key amongst them is the lack of intra-party 

democracy. Intraparty democracy may be described as explicit ways in which a political party 

involve its membership in making decisions affecting the party
339

. The idea of intra-party 

democracy is to ensure that the members of political parties across all ranks are the actual 

decision-makers in the party. All the decisions made by the party must be credible and this 

can only happen if the party stakeholders have been involved in arriving at the decisions. 

 

Political parties, especially in emerging democracies have failed in achieving their role because 

of the lack of a proper political organization. Without proper organization, the decisions made 
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in parties do not meet the criteria outlined by Omondi
340

. These are; inclusiveness, 

centralization, and institutionalization. If any single decision of the party does not meet the 

criteria suggested, it lacks transparency and legitimacy. 

 

Political parties tend to have personality failures where the decision making organs and 

processes are utterly centralized and personalized. A system of political patronage is noted 

within the parties where, as it is often pronounced, 'party owners' make all the key 

decisions
341

. The party leaders, who are mostly male, have huge control over critical 

decisions of the party such as which candidates will represent the party in elections. 

 

Besides, the institutionalization of political parties is another key consideration in the 

organization of the party. A party needs to have in place, systems in which it formalizes its 

internal-decision making organs and procedures and provide proper structures across all its 

organs. The membership of the party should have a legitimate expectation of how the party 

runs its affairs and reaches its decisions. The prescribed rules of the party, internal party 

documents, policy documents, and the formal organs of the party provide great incentives to 

the institutionalization of parties. Political parties must, therefore, devise a robust party 

organization and internal democracy systems to guarantee equitable contribution of women in 

the electoral process. 

 

The concern in political circles worldwide is how to have more women participate in 

democratic processes not just as voters but as candidates who win and sit in parliament. 

However, this has proven to be impossible. 

 

Regrettably, this is partly caused by the decision of political institutions to ignore women in 

their structures. Omondi
342

 suggests that political entities that purposely implement 

strategies to proliferate the role of women in internal party structures and procedures end up 

attracting and fielding formidable female candidates in an election. 

 

Indeed, this study poses the question, is it possible to have a strong party system without 

having meaningful involvement of women in its decision-making structures? 
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With the realization that it is not enough to have just a few token women in political life, 

particular attention has been turned on parties and what they can do to achieve the elusive goal of 

having women make up at least a critical minority of 30-40% in the national assemblies. Being 

key players in the electoral process, there is an obvious need for political parties to devise ways in 

which more women candidates find their way to the ballot with a greater chance to be elected. 

This realization has led to the progression of the voluntary party quota system. 

 

In discussing the impact gender quotas have on representation, Mona Lena Krook
343

 

identifies three typologies to classify gender quotas. The first class, reserved seats quota 

system appears largely in Africa, Asia, and the Middle East. The reserved seats system is 

established through the constitution - and occasionally, electoral law – that creates distinct 

electoral rolls for women, designate specific constituencies for female candidates and 

distribute women seats based on each party's proportion to a popular vote
344

. 

 

The second quota system identified by Krook is the legislative quota that is the newest kind 

and mainly present in emerging economies in Latin America and post-conflict societies in 

Africa, the Middle East, and South-Eastern Europe. This system is enacted through reforms 

to the electoral laws and sometimes the constitution. This system addresses the party 

selection process with the national parliament passing legislation requiring that each political 

party nominates a certain proportion of female candidates
345

. 

 

The third type of quota, which shall be interrogated in this section of the study, is the party 

quotas systems. This is a system where individual parties take voluntary measures to reach a 

certain percentage of women amongst their candidates. The party alters its practice by 

outlining new conditions for candidates' selection that require the elites in the party to 

recognize the biases women face and allow alternative political enlistment. Curiously, in 

Western Europe where gender quotas are not legislated, there is better inclusion of women in 

parliament than countries that prefer to legislative quotas
346

. 

 

Voluntary party quotas are implemented in two ways. First, the quota is used in the selection 

process where the party invites prospective aspirants for an election. In this pool of potential 
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candidates that are up for consideration, a certain percentage is reserved for women
347

. The 
 
second way of implementing voluntary party quotas is through nomination of candidates to 

be included in the party's list during the election. The party places a threshold of the number 

of women to be on the candidate's list. Eventually, more women get an opportunity at being 

elected into parliament
348

. 

 

Voluntary party quotas have proven to be beneficial in many ways. From the onset, quotas for 

women by parties are designed not to favour women but rather to compensate for the barriers that 

have prevented equal and meaningful participation of all genders in political life
349

. 

 

Political parties being the vehicles of democracy need to be run most democratically and 

legitimately. This can only happen if there are effective formal internal party structures that 

provide the necessary checks, balances, and transparency. A party voluntarily taking up the 

option of implementing party quotas can only do so through formalizing its internal structures. 

The effect of this is parties that voluntarily take up gender quotas end up being stronger. 

 

As noted by Kanter
350

, women cannot have a meaningful impact in democratic institutions 

such as parliaments unless they outgrow the few tokens they are offered in leadership 

positions. On the other hand, political parties implement gender quotas to grow the number of 

women in elected office. Essentially, this means that if successful, quotas by parties tend to 

have a positive effect on the voice of women in elected office and therefore ensuring that 

more women participate in decision-making processes. 

 

Be as it may, the most critical concern in the implementation of voluntary party quotas is if 

the women who are nominated as candidates in the party lists are well placed to win an 

election. This goes to show the mere intention by parties to implement quotas does not 

eliminate all the barriers to full participation by women. 

 

4.4 Comparative Analysis 

 

An examination of the composition of parliaments worldwide shows that currently, Kenya is 

ranked a distant and abysmal ninetieth (90
th

) in terms of number of women representations in 
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the National Assembly (lower or single house)
351

. On the other hand, Rwanda is ranked first 

(1
st

) with 61% of its parliamentarians being women whilst South Africa is ranked an 

impressive tenth (10
th

)
352

.  
It is therefore imperative for this study to ascertain the factors that are making these two 

African countries have parliaments that are representative of all genders. The role of electoral 

systems, social-cultural factors, and management of political parties shall be examined and 

the impact they can have on representation. 

 

4.4.1 Rwanda 

 

When it comes to female representation, Rwanda is an outlier. Rwanda, a country that has 

been ravaged by some of the most horrific violent conflicts in modern history, is ranked first 

(1
st

) with 61% of its parliament being made up of women. Proportionally, Rwanda has more 

women in power than any other country
353

. How did they get here? 
 

This exclusion was heightened by the fact that the country was a one-party state and a 

dictatorship. Indeed, in 1992, there were only three (3) women ministers and only twelve (12) 

women Ministers of parliament out of a possible seventy (70)
354

. 

 

By the time the genocide was ending, reports indicate that at least 250,000 women had been 

raped with 100,000 children orphaned.
355

 Rwanda's surviving population of approximately 

six million was mainly female.
356 

 

In discussing how Rwanda's descriptive representation has risen so high in such a short time, the 

impact of the genocide cannot be understated. It is not in doubt that the genocide redefined 

gender politics in Rwanda as we know it today
357

. Women bore the brunt of the violent forces 
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unleashed on the political system and this was integral in the renegotiation of their stake in 

post-genocide politics
358

. 

 

Uwineza and Person
359

 contend that it is normal to experience a sharp rise in women's 

representation in post-conflict states. The key to this is the fact that during the conflict, there 

is an upset of gender roles. Conflict divides families and women end up taking leadership 

roles in the family and become breadwinners. Rwanda was no different. 

 

To help in the recovery of post-genocide Rwanda, a new constitutional dispensation was 

promulgated. This is the point where the women's gains were reduced into actionable targets. 

The first step for Rwanda was outlawing discrimination. The constitution forbids political 

organizations from being founded on the basis of race, ethnic group, tribe, lineage, region, 

sex, religion, or any other division which may lead to discrimination
360

. Further, and more 

specifically, it provides that “political organizations must constantly reflect the unity of the 

people of Rwanda, gender equality, and complementarity, whether in the recruitment of 

members, putting in place organs of leadership, and their operations and activities
361

.” 

 

Just like in Kenya, the Rwandan Constitution provides that legislative power shall be vested in 
 

a two-tier National Assembly (Assemblée Nationale) consisting of the Senate (Sénat) and the 

Chamber of Deputies (Chambre des Députés).
362

 

 

The Constitution provides that the Senate shall be composed of twenty-six (26) senators who 

shall serve a term of eight years.
363

 The supreme law specifically provides that at least 

thirsty-percent (30%) of the members in this house shall be women
364

. Of the twenty-six 

members, the Constitution provides that twelve (12) members are indirectly elected by 

regional governing councils with eight (8) members selected by the President. On the other 

hand, four (4) members are appointed by the National Consultative Forum of Political 

Organizations and two (2) members are selected by Institutions of higher learning. 
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On the other hand, the Constitution provides that the composition of the Chamber of Deputies 

(Chambre des Députés) shall be eighty (80) Deputies
365

. Of these eighty Deputies, fifty-three 
 
(53) are elected through a closed-list proportional representation system to serve 5-year terms 

while twenty-four (24) women Deputies are indirectly elected by regional governing 

councils. Two (2) Deputies are elected by the National Youth Council while one (1) Deputy 

is elected by the National Council of Persons with Disability. 

 

Perhaps to show the impact an electoral system can have on representation; the Constitution 

provides that the election of the fifty-three (53) deputies shall be through universal suffrage from 

a final list of names using the system of proportional representation
366

. The list compiled for any 
 

election must adhere to the principles of national unity and of gender equality
367

. 

 

Indeed, in the transitional period before the 2003 Constitutional change that adopted gender 

quotas, women had considerable membership in the national assembly. In 1999, 46% of 

women held all the seats won by the Rwanda Patriotic Front (RPF). It is also around this time 

that Rwanda, in its efforts to heal and be more inclusive, proposed 'Rwanda's Vision 2020' 

which would ensure women access to decision-making power
368

. With this vision having 

been achieved, it is a clear indication that societies that are serious about ensuring the 

actualization of involvement of women in electoral and governance processes can do so with 

a cultural reboot. 

 

The post-genocide RPF government was instrumental in ensuring that the place of women in 

the governance structure is cemented. In showing public confidence in women, the 

government-appointed women in various influential positions within the executive, judiciary, 

and the party structure itself. This single decision to recognize and incorporate women in all 

government-led activities was the first step in laying the foundation of how the country in 

general views women and leadership. 

 

In an interview conducted by Neleli Morojele,
369

 a respondent stated that “In Rwanda, I can say 

that there is not one thinking that women cannot perform. You cannot perform on individual  
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basis, but not generalising that women cannot perform…”
370

 Rwanda is a prime example 

that attitudinal and social change can be key factors in the elimination of marginalization. 

 

Other than the law, the influence of women's resilience and mobilization in post-genocide 

Rwanda can also be said to have impacted the participation of women in politics. After 

independence, and before the genocide, the social determinant was division of identities 

along ethnic lines.[82] Women and women organizations countrywide were beginning to be 

involved and gain a voice in democratic movements as nascent publics
371

. This growth and 

involvement were interrupted by the genocide. However, after the genocide, the women 

embarked on rebuilding the country. Their ability to collectively organize to cope with the 

post-conflict trauma was more visible during this period. This led to the women-centered 

organizations to develop into emerging publics
372

. 

 

Though some cynics claim that the post-genocide political changes were because men were 

absent, human rights scholars have attributed some of the changes to political vision.
373

 

Women were at the forefront of the healing process and were rewarded for refusing to shelter 

known perpetrators.
374

 The efforts of the women were concentrated on changing the 

mindset of men in society. 

 

From the foregoing, this study opines that Rwanda has two key factors to thank for its strong 

showing of gender equality at the international level. First, the electoral system of Rwanda 

ensures that more women get the opportunity to be elected into the national assembly. 

Secondly, the cultural reboot post the genocide has enabled the larger society to embrace 

women and treat them as equals. More women, therefore, get the chance to be considered for 

office independent of patriarchal biases. 

 

4.4.2 South Africa 

 

Just like Rwanda, South African women have suffered the harshest brunt of violence and 

political turmoil. South Africa, a country with a population of 58,065,097, 375
 was for the 
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longest time subjected to apartheid rule and racial segregation. It was only in 1994 that South 

Africa achieved its true independence when a black-led democratic government was formed. 

 

Britton
376

 notes that the period of transition into new democratic governments provides the 

perfect opportunity for women to influence constitutional change, play a role in party politics, 

and win elections. These, she elaborates, can only be achieved in the pre-transition 

mobilization of women. During any liberation struggle, space, and influence that women gain 

is critical as it provides the perfect platform for women to transcend into positions where they 

can actualize change once liberation is achieved
377

. 

 

The South African elections in 1994 saw a major boost in the number of women elected into 

parliament. Preceding the 1994 elections, parliament had merely 2.4% of its membership 

consisting of women. However, in 1994, 26% of the elected members were women. Further 

proof that the impressive improvement was not a fluke was in 1999 when a third of the 

membership of parliament consisted of women
378

. Currently, South Africa is ranked an 
 

impressive tenth (10
th

) in terms of women membership in parliaments worldwide. 
 

The tremendous improvement that has seen South Africa transit into one of the most gender-

sensitive states can be attributed to three
379

 main factors. First, there was an intense multi-

party coalition-building between various democratic movements that recognized the input and 

impact women can have in leadership positions. At the end of the apartheid, women were 

seen as the backbone of the struggle. This was because they were at the forefront of pushing 

for mass action and national mobilization across the political divide
380

. 

 

Secondly, the relentless pursuit of equality across the country was pursued even further by 

women into political parties. More women demanded their political parties' leaders- who were 

mostly men- to recognize and advance the status of women in political parties. The effect of this 

was that through affirmative action and gender quotas, more women were able to hold influential 

positions in the parties. Women, therefore, had the chance and confidence not just 
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to seek leadership positions within their parties but more of them were ambitious enough to 

seek positions nationally. 

 

Thirdly, and most critically, South Africa took a massive step in curing the systemic 

marginalization of women by reviewing its electoral system and framework. This created an 

enabling environment that would prove to be the most appropriate catalyst for the election of 

more women. 

 

The South African Constitution provides the National Assembly shall consist of four hundred 
 

(400) members who are to be elected through a closed-list proportional representation system 

for a four (4) year term. Importantly, this list for the national assembly is divided into two-

national and regional lists- where each elect two hundred (200) members. There are nine (9) 

member districts in the regional tier with seats assigned in proportion to the population. 

 

Other than the change of the electoral framework that has enhanced the election of more 

women into parliament, it is important to delve into the management of party politics and the 

impact political parties in South Africa have had in elevating the place of women in the 

governance system. 

 

As the research has already ascertained, South Africa ascribes to the proportional 

representation electoral system. This is critical as voters do not vote for individual candidates 

but rather, they vote for political parties
381

. The management of politics at the party level 

hence becomes instrumental in determining who gets into parliament. 

 

The journey for the political inclusion of South African women started in 1943. African 

National Congress
382

, one of Africa’s most vibrant political organizations, in its efforts to 

modernize nationalism allowed women to hold full membership in the party.
383

 In 

implementing its nationalism ideology, the party intended to have more African members 

amongst its ranks and women were a significant target.
384 

 
 
 

 

381 Neleli Morojele, Women Political leaders in Rwanda and South Africa: Narrative of triumph and loss, (Barbara Budrich, 

2016)  
382 Founded on 8

th
 January 1912, ANC was legalized on 3

rd
 February 1990. ANC is the ruling party in South 

Africa and has won every election post-apartheid.  
383

 Shireen Hassim, Women Organizations and Democracy in South Africa: Contesting Authority, (University of Wisconsin Press 
2006) 
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The decision of ANC to recognize women as full members of the party was possibly the spur 

that was needed to enhance the organized association of women not just within the party but 

around the country. Hassim
385

writes that women were confident enough to come together 

and act against social fragmentation, poor government services, and economic inequality. In a 

show of defiance, the women often formed women-groups in the various townships and 

workplaces to agitate for social-political and economic issues that were closest to them. By 

the mid-80s, these organizations would transform into political forces.
386 

 

All the while, and despite getting much opposition from the dominant male figures, the ANC 

continued to strengthen its women's sections within the party- the National Women's League 

and the National's Women's Executive Committee. The tasks of these women sections were 

to mobilize more women into active party membership and mobilize resources and financial 

support at the international level.
387 

 

The 1985 ANC National Consultative Conference undertook to eliminate ‘traditional, 
 

conservative and primitive constraints imposed on women by man-dominated structures’.
388

A 
 
resolution was passed to prepare men and women for equality, to fight male chauvinism, and 

eliminate male domination in the homes, villages, towns, factories, politics, economics, religion, 

and within the ANC movement itself
389

. This was an explicit affirmation by the party's 

leadership that they were ready to incorporate women in all party affairs. 

 

However, as it was expected, the South African women were always going to face opposition 

even within the ANC where they thought they would get shelter. There was a greater need for 

the women to mobilize and organize so as not to lose the momentum. The ANC league 

women who were empowered partnered with other like-minded women across the political 

divide to establish the Women's National Coalition
390

. This coalition was meant to be the 
 
organizational vehicle to agitate for equality in one voice independent of the various political 

parties. This strong and independent voice gave the women leverage at the party level while 

negotiating with their male counterparts.
391 
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Equally, this coalition movement and organization created a discernible political constituency 

of women. Suddenly, women were being taken seriously and the country was warming up to 

women involvement in the transitional era into the post-apartheid rule in South Africa. 

 

Despite South Africa ascribing to the proportional representation system, this study asserts 

that the management of political parties, and in particular the leading party, ANC, has played 

a key role in ensuring that women are represented in democratic processes. The inclusion of 

women at the party level can make or break any efforts to have equitable representation. 

 

4.5 What ails Kenya? 

 

As this Chapter has seen, both Rwanda and South Africa- who rank exceptionally in women 

representation- both belong to the Proportional Representation electoral system class. This 

particular electoral system has proven to be the best system for increasing women’s 

representation. 

 

However, worth noting is that the role of an electoral system in any democracy is not to increase 

the number of women elected but rather, to allow minority representation.
392

 And as enunciated 

by Dahlerup
393

, party quotas, voluntary or otherwise, are easily and best implemented in a 

proportional representation system. This is because the voters elect political parties rather than 

individual candidates
394

. The onus is on individual political parties to place women on their 

party lists with no regard to their electorate. Consequently, in this system, the fate of women in 

political processes is not left to the whims of patriarchal biases
395

. 

 

The existence of a strong and conducive electoral system and appropriate quotas does not 

guarantee the equitable inclusion of women in political office. Top of the list is political will. 

Political parties – which are mostly male-dominated - ultimately decide who gets included in 

the party list and at what position. To actualize gender parity in political processes, parties 

should be willing to include women in their lists and place them in favourable positions that 

increase their chances. Is this a possibility in the Kenyan context? 
 
 
 
 
 
392 Neleli Morojele, Women Political leaders in Rwanda and South Africa: Narrative of triumph and loss, (Barbara 
Budrich, 2016)

 

393 Drude Dahlerup: "Increasing Women’s Political Representation: New Trends in Gender Quotas", in Ballington and 
Karam (eds.) International IDEA. 2005: Women in Parliament. Beyond Numbers 
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An analysis of the figures at the Office of the Registrar of Political Parties
396

 provides a 

grim picture. First, the notion that women do not actively engage in party politics should be 

dispensed with. Data at the ORPP shows that 13,883,849
397

 adults are members of political 

parties. Of these, women constitute 6,537,327, or 47.1%. 

 

The other point of analysis of this data and how it impacts this study touches on the 

proportion of registered office bearers of the various fully registered political parties. This 

Chapter has so far seen that the management of political parties goes a long way in promoting 

the position of women in party politics. 

 

At the formative stage of a political party, it is a requirement that the proposed party submits 

a governing body that not more than two-thirds of its members are of the same gender
398

. 

Therefore, from the onset, it is clear that any fully registered political party are compliant 

with the two-third gender rule in their governing bodies. 

 

Be as it may, it is worth noting that there are four core positions in any political parties. 

These include the positions of the Party leader, Party Chairperson; Secretary General; and 

Treasurer. The holders of these positions can influence the policy direction of the Political 

party as key decision makers. 

 

An analysis of the sixty-nine (69) fully registered political in the country shows that 

collectively, there are one thousand and fifty-four elected party officials.
399

 Of these, only 

three hundred and fifty-six (356) women occupy some sort of position in the governing 

body.
400

 However, that is not the whole story. 

 

Of the 356 women, only three (3) women are trusted to steer their respective Parties as Party 

Leaders. On the other hand, only nine (9) hold the position of the Party Chairperson. The position 

of the Secretary General, which is usually the accounting Office for any political party has been 

entrusted to only eleven (11) women holders. The other influential position within political 

parties, that of the Party Treasurer, is held by twenty-nine (29) women leaders. 
 
 
 
 

 

396 Office of the Registrar of Political Parties, https://www.orpp.or.ke/  <Accessed 25
th
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Women representation in all political parties 

 

 Total No. of Women presented in a position in the NEC 
 

 Total No. of Women in the position of Party Leader 
 

 Total No. of Women in the position of National Chairperson 
 

 Total No. of Women in the position of Secretary General 
 

 Total No. of Women in the position of Treasurer 

 

Chart 1: Women representation in governing bodies of fully registered political parties 
 

The tragedy of this data is further proof that women are only included in the governing 

bodies of political parties to merely fulfil the two-third gender requirement in governing 

bodies. It would be foolhardy to expect any meaningful impact by women in the political 

circles. They simply do not wield actual influence at the party level! 

 

The Political Parties Liaison Committee
401

 recently reported
402

 that the inability to obtain 

equitable representation of women in political processes and particular elected office stems 

from the inability of parties to conduct credible party nominations and primaries. The report 

is explicit that, for political parties in Kenya, nominations and primaries can only be seen 

from the context of internal party democracy. 

 

Party primaries may be defined as the process in which parties internally choose their 

preferred candidates in an election. The process is internal to each party. On the other hand, 

party nomination implies to the process in which the party submits the candidates who have 

been chosen through the primaries to be cleared by the Election Management Body
403

. 

 
 
 
 
 

 
401

 Section 38 of the Political Parties Act, 2011 “establishes the Political Parties Liaison Committee as a platform for 
dialogue between the Registrar of Political Parties, Electoral Commission and Political Parties.” 
402 Collins Odote, Report on Reforming the Political Party Primaries Process in Kenya, (PPLC 2019)
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It is no secret that political parties in Kenya are not managed in a participatory, inclusive, and 

acceptable way to all its members. Political parties are autonomous with vast powers to 

manage their affairs how they deem fit. It is for this reason that upon formation of a political 

party, the party is required to provide party elections and nomination rules
404

. The party 

may decide to use a range of methods in deciding who represents the party in an election 

including but not limited to direct nominations and selection. 

 

With leeway to do as they wish, it is no surprise the criticism that political parties in Kenya 

get regarding the nomination process. This is compounded by the fact that the courts have 

been clear on various occasions
405

 where it has been clarified that the IEBC has no role in 

the party primaries. Indeed, its mandate is to ensure that the list submitted for clearance is 

compliant with the constitution regarding the two-third gender rule and inclusion of other 

special interest groups. The danger of this autonomy in the nomination process is twofold. 

 

First, political parties in Kenya are not institutionalized. Key decisions of the party, including 

proposing or supporting a candidate in an election are done exclusively by 'party owners' who 

are men. This only leaves women with little chance through tokens to barely make it to the 

ballot. 

 

Secondly, and with a lack of proper nomination guidelines, political parties may submit a list 

that is compliant to the IEBC, but just on paper. Section 34(6) of the Elections Act
406

 

provides that the party list to be presented to the Commission shall be in line with the party's 

Constitution or Nomination rules. The Commission's role is simply to verify the list provided 

to ascertain it adheres to the two-third gender rule. How the list is prepared and the strengths 

of the candidates in the elections is not a concern of the Commission. 

 

Thus, in preparing the nomination list, what would stop a political party from nominating 

women in electoral areas that it knows it does not enjoy strong support? In any case, all a 

political party is expected to do is submit to the IEBC a list that is compliant with the two-

thirds gender rule. Therefore, women are merely on the list to make it gender compliant and 

not to make any meaningful impact in the elections. 
 
 
 
 
404 Section 9 and 2

nd
 Schedule of Political Parties Act, 2011.

 
 

405 See Moses Mwicigi & 14 Others Vs Independent Electoral and Boundaries Commission & 5 Others [2016, eKLR] and Party of 
National Unity Vs Dennis Mugendi & 3 Others [2017, eKLR]
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The IEBC Post-Election Evaluation
407

 shows that in the 2017 general elections, there were 

fourteen thousand, five hundred and one candidates (14,501) candidates who participated in 

elections. Of these, only one thousand three hundred and fifty-eight (1,358) or 9.4% were 

women. This simply shows that not enough women find their way to the ballot and even 

when they do, regrettably, most are not elected. 

 

The breakdown of women representation on the ballot is as follows for all elective seats. 

 

S/No Elective Position Number   of Female Number  of  elected 

  Candidates  Candidates 
     

1 Presidential 0  0 
     

2 Senatorial 20  3 
     

3 Member of National Assembly 131  23 
     

4 Woman Member to National Assembly 298  47 
     

5 Gubernatorial 9  3 
     

6 Member of County Assembly 900  98 
     

 

Table 1: Gender analysis of women candidates in the 2017 general elections.
408 

 

Seeing as Kenya is a majoritarian electoral system, the nomination process plays a key role in 

ensuring the two-third gender rule is realized in the national assembly. This can only happen 

if Political Parties submit a list that includes strong and competitive women candidates who 

have a chance at winning the election. However, without a proper framework to regulate the 

nomination process, this will only remain a pipe dream. 

 

4.6 Conclusion 

 

This Chapter has been instrumental to this study in various ways. First, the Chapter has been 

critical in understanding the various electoral systems in the world and how they impact on 

representation. Secondly, the Chapter has discussed the nexus between management of 

political parties, party quotas and representation of women in political processes. There has 

been a concise finding that party systems have a significant role in ensuring that there is 

equitable participation of everyone in democratic processes. 
 
 

 

407 www.iebc.or.ke/uploads/resources/siEABKREDq.pdf < Accessed July 27th 2020 > 
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This Chapter has also conducted a comparative study of South Africa and Rwanda which 

both ascribe to the proportional representation system. It has been established that indeed, 

proportional representation systems provide the best avenue for the election of more women. 

However, other than the choice of the electoral system for these two countries, it has been 

seen that other conditions must be present to actualize the elusive dream of political 

inclusivity. Key among these, as is the case of South Africa, is the management of political 

parties. Political parties must be willing to accept that women play a key role in elevating the 

place of women in democratic processes. Thus, token slots within the party leadership’s 

positions and candidates' lists are no sufficient to overturn the systemic and longstanding 

exclusion of women in democratic processes. Equally, as the analysis of Rwanda has 

demonstrated, there is need for societies especially in developing countries to have a cultural 

shift in how they view women. Women play a major role in all spheres of life and societies 

should be the mere will to accommodate them. 

 

Having explored the major problems that ail Kenya’s electoral and party systems in this 

chapter, the next chapter will provide the recommendations and propose solutions that if 

implemented, would help in achieving the two-third gender rule. 
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CHAPTER 5 

 

FINDINGS, RECOMMENDATIONS AND CONCLUSION 

 

5.0 Introduction 

 

This research could not have come at a better time. The country has recently encountered two 

major developments in its quest to safeguard equitable representation of women in the 

national assembly. First, on 8
th

 March 2018, the President of the Republic of Kenya teamed 

up with the Chief Opposition Leader in what would later come to be referred to as the 

“handshake”
409

. The product of this handshake is what we are contending with now, the 

Building Bridges Initiative (BBI)
410

. 
 

Secondly, on 21
st

 September 2020, Chief Justice Maraga issued a landmark advisory opinion 

on the dissolution of parliament for failure to pass the gender rule
411

. The Chief Justice 

notes that for 9 years, and in spite of several court orders, parliament has had lackadaisical 

attitude and has refused to enact the legislation vital for implementation of the two-thirds 

gender rule. He therefore relied on the powers granted by Article 261(7)
412

 of the 

Constitution and advised the President to dissolve parliament. 

 

This Chapter shall serve two purposes. First, the chapter will speak on the findings made in 

relation to the research questions. The Chapter will ascertain what prevailing conditions have 

made it impossible to enact legislation that would ensure the two-third gender rule is achieved in 

the National Assembly. Secondly, this Chapter shall problematize the findings of the study 
 
 
 

 

409 “The two leaders, representing the ruling party and the opposition, shook hands as an agreement that 
was intended to not just end months of typical post-election ethnic violence and confrontations that have been 
witnessed over the years, but seek a long-term solution for curing ethnic animosity and divisions into the 
foreseeable future. The handshake is meant to create an opportunity to unite the country and set in motion a 
process to identify the comprehensive changes that will strengthen the Rule of Law, unite Kenyans, deepen our 

constitutionalism, and launch a comprehensive reform process” https://www.bbi.go.ke/ <Accessed on 1
st

 

December 2020> 
 
410 In order to cure the recurring problems the country faces after every electoral cycle, the Building Bridges Initiative Task force was 

mandated to engage the public and report on the problems that citizens face and how to cure the same. The Task Force highlighted the 

following key issues of concern: “Lack of National ethos, Rights and Responsibilities of Citizens, Ethnic antagonism and Competition, 

Divisive elections, Inclusivity, Shared prosperity, Corruption, Devolution and State security.”
 

 

411 “Chief Justice’s advice to the President on dissolution of parliament for failure to enact the gender rule was issued as a result of a 
Consolidated Petition by Margaret Toili and 7 others Vs Speaker of the National Assembly, Speaker of the Senate and the Attorney 
General.”

 
 

412 “If Parliament fails to enact legislation in accordance with an order under clause (6) (b), the Chief Justice shall advise the President 
to dissolve Parliament and the President shall dissolve Parliament.”
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and provide concrete recommendations that if implemented, would go a long way in 

guaranteeing achievement of the gender rule in the national assembly. 

 

5.1 Finding 

 

This research aimed at answering four critical questions that have dogged Kenya’s quest for 

equality in representation. First, the research sort to know what has been the historical place 

of Kenyan women in politics and if at all they have managed to overcome the challenge of 

representation over the years. A historical analysis in this study found that society has always 

portrayed women as mere spectators in the struggle of democratization in Kenya. This has 

been perpetuated by the patriarchal nature of our society and politics in general. The role of 

women in political and democratic spaces, more often than not, has always been relegated to 

the background. Nevertheless, this study has seen that women have been at the forefront in all 

the key democratic transitions that the country has faced since the fight of independence a 

century ago to the promulgation of a new constitution in 2010. 

 

In relation to the specific barriers that have prevented equitable representation of women in 

political processes, this study found that Kenya, like most African societies, is patriarchal. By its 

very nature, it is men who control all key decisions touching on politics, social and economic 

aspects. This patriarchal system continues to ensure that women are not accorded the necessary 

support and opportunities to fully participate and enjoy their political rights. Recently, the 

Building Bridges Initiative taskforce reinforced the assertion of this study that Kenya has a 

continuing legacy of marginalization of some specific social groups and areas
413

. The 

consequence of this is that there continues to be inequality in the economic front which in turns 

affects the ability of meaningful involvement of women in the electoral process. 

 

Additionally, this study has found that violence against women, which is a direct consequence of 

patriarchy, has often been used as a tool of oppression and intimidation which hampers the 

attainment of equitable representation of women in the National Assembly. 

 

Nonetheless, despite the massive challenges and barriers women have faced in their quest for 

political inclusion, history continues to prove that they have made tremendous strides. This study 

has found that the number of women elected into the national assembly continues to rise. 
 

 

413
“Notable Issues In The BBI Report 2020,” https://www.bbi.go.ke/post/bbi-report-october-2020, Updated 21

st 

October 2020, <Accessed on 2
nd

 December 2020> 
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This obviously culminated with the promulgation of the constitution in 2010. However, 

despite this strong constitutional framework meant to provide an avenue for inclusion of 

women and attainment of parity in the national assembly, it still seems a tall order. 

 

The second question that this study sort to answer was whether the current legal and electoral 

framework is conducive for the implementation and achievement of the two-third gender 

rule. As has been discussed in this research, Kenya possesses a robust legal framework both 

at the national and international level to enable gender equality and meaningful participation 

of women in political life. Indeed, the courts have also played a prominent role in interpreting 

the law and how the two-third gender rule should be achieved. Since the promulgation of the 

Constitution 2010, this study has alluded to a flurry of court matters that have been 

adjudicated in respect to interpretation and implementation of the two-third gender rule. 

 

Importantly, as this research has found, Kenya’s inequality in political and electoral 

processes is not merely a legal issue. Other factors that are socio-economic in nature have 

ensured that the spirit of the constitution on elimination of discrimination in political 

processes has not fully materialized. 

 

In problematizing the study, this research sought to find the nexus between the various 

electoral systems and how each of these systems impact representation of marginalized 

groups in any democracy. This research explored the question of whether some democratic 

designs do better in ensuring women and the marginalized are adequately represented. 

 

In answering the question of whether an electoral system can influence the equality –or 

inequality- in representation, this research conducted a comparative analysis of Kenya’s 

electoral system with that of South Africa and Rwanda, who exhibit exemplary inclusion of 

women in their legislative institutions. 

 

This research shows that unlike Kenya -which ascribes to a majoritarian electoral system – 

both South Africa and Rwanda are doing much better globally in terms of representation of 

women in their legislative institutions because they ascribe to the proportional representation 

system. This study has established that proportional representation systems provide the best 

avenue for the election of more women into the legislative assembly. 
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Finally, this study was equally concerned with the role of political parties in actualizing 

political inclusivity and parity in the national assembly. Lack of proper political organization 

within political parties appears to be a key deterrent to meaningful inclusion of women in 

political processes. This study suggests that other than the choice of the electoral system, the 

management, and systems of political parties are key in ensuring equality in representation. 

Political parties must willingly and intentionally accept that women have a vital role in 

political processes and should therefore include them in the internal management and affairs 

of the party. 

 

5.2 Recommendation 

 

In his advisory opinion to the President of Kenya, The Chief Justice admits that Kenya is a 

patriarchal society and there will always be “cultural resistance to transformational ideas on 

gender equality”. The Honorable Chief Justice noted that the makers of the Constitution 

formulated Article 261
414

 with a view that there would be resistance in enforcement. It was 

always expected that the political class would want to maintain the status quo by failing to put 

in place measures that would ensure the achievement of the Constitution’s transformational 

agenda. 

 

In order to cure the inequality witnessed in political processes that has made it impossible to 

achieve the two third gender rule, Kenya must embrace some short term and long-term 

strategies that will change the legal and political systems. 

 

5.2.1 Short Term 

 

i. Implementation of voluntary gender quotas by political parties 

 

As postulated in Chapter 4 of this study, this research found that in order to attain the critical 

minority of 30-40% of women in the national assembly, political parties will play key role in 

making this a reality. One of the ways in which political parties can aid in this quest is 

implementing gender quotas voluntarily. 

 

For years, political parties in Kenya have been allowed to run their internal nomination 

processes for elections how they deem fit. As the gatekeepers of elections and the electoral 
 
 
 
 
414 Transitional and Consequential Provisions

 

 

 

107 



 
system, political parties need to streamline their nomination process by making it more 

inclusive and gender sensitive. Indeed, the implication of the Katiba Institute ruling
415

 is 

that to achieve gender parity in legislative assemblies, interventions at the political party level 

are likely to yield results as opposed to seeking to achieve it after political parties have 

selected their candidates. All political parties should strive to voluntarily alter their 

candidates’ selection criteria and guarantee at least 40% of their candidates in all national 

elections are women. For instance, the party may opt to designate a given number of seats up 

for nomination to strong women candidates. 

 

However, it does not end there. The party should ensure that the women are nominated in 

electoral areas that they can actually win. It would be imprudent for a political party to 

nominate women in areas that are not the party’s stronghold. The idea is to have more women 

elected into office and not just nominated for elections. 

 

This study accepts that in the meantime, Kenya is a patriarchal society and elections will 

always be determined by the biases that have been ingrained in us. It would be naïve to 

expect that the electorate will most certainly choose a competent woman candidate as 

opposed to an inept male one. Political parties should therefore invest in their women 

candidates to the very end. They should set aside enough funding for women who naturally 

are constrained of funds. Most importantly, it should not be the end of the road for strong 

female candidates who lose elections. Strategic partnerships between the political party and 

the female candidate will ensure the continued working solidifies their base in preparation for 

the next electoral cycle. This guarantees that more women get the same grassroots support 

that most men have enjoyed and built on for years. 

 

ii. Regulation of political party primaries 
 
 

Additionally, to attain gender parity in the electoral process, there should be enactment of a 

law that regulates the conduct of party primaries and the role of IEBC giving effect to Article 

88(4) (d)
416

. Party Primaries may be internal affairs of the party but perhaps therein lays the 

problem. Currently, the role of the IEBC is limited to ensuring that the list of candidates 
 
 

 
415 Constitutional Petition No. 19 of 2017

 
 
416 “The Commission is responsible for conducting or supervising referenda and elections to any elective body or office 

established by this Constitution, and any other elections as prescribed by an Act of Parliament and, in particular, for— the 
regulation of the process by which parties nominate candidates for elections;” 
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submitted for clearance is compliant with the constitution regarding the two-third gender rule 

and inclusion of other special interest groups. 

 

Political parties therefore have leeway to decide who gets on the list and for which area. 

However, it is time to wade into this ‘secret garden’, re-model and re-engineer how 

nominations are conducted. A new dispensation regulating the conduct of political parties’ 

primaries and an amendment to the Elections Act would empower the IEBC to designate 

specific electoral areas for women candidates to ensure meeting the prescribed threshold. The 

danger of this proposal is that it would be considered tantamount to limiting democracy. 

However, if there was equality in the democratic representation, then there would be no need 

for affirmative action. It is a bold decision that needs to be considered and taken. 

 

iii. Review of political parties funding laws 
 
 

It is practically impossible to win an election, especially in our political context, without 

proper funding. The current law is so punitive in terms of state funding for political parties 

that currently, only two political parties –Jubilee and ODM- benefit from the Political Parties 

Fund
417

. This means that most political parties do not have the financial muscle to compete 

and win seats let alone support their women candidates. It is thus critical to overhaul the 

funding criterion for political parties. More parties should have access to the political parties 

fund as this will give them to opportunity to support more female candidates in elections.. 

 

5.2.2 Long Term 
 
 

This study cannot stress enough the role an electoral system plays in shaping the socio-

economic and political structure of any country. This study has found that Kenya ascribes to 

the majoritarian system specifically the First Past the Post system whose sole purpose is to 

manufacture an effective majority in the national assembly for the leading party. This system 

is only concerned with effective governance and fulfilment of the government's agenda. 

Representation of the minority groups is the least of its worries. 

 

i. Constitution of Kenya (Amendment) Bill, 2020: Is it a solution?  
 
 
 
 
417 Section 25(1)(a) of the Political Parties Act provides that “80% of the Political Parties Fund is to be distributed proportionately to political 

parties based on the number of votes secured by each political party in the preceding elections. Additionally, the party must have at least twenty 

elected members of the national assembly, three elected senators, three elected governors and forty elected Members of County Assembly.”
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There have been concerted and unending efforts to implement Article 100 of the constitution 

that will provide a proper framework for the implementation of the two-thirds gender rule. 

The latest effort to provide a solution for this longstanding dilemma is the Building Bridges 

Initiative. The Constitution of Kenya (Amendment) Bill, 2020, a by-product of the BBI 

process, proposes to alter the composition of the national assembly by amending Article 97 of 

the Constitution. 

 

Clause 13(a) (i)
418

 proposes to increase the number constituencies from two hundred and ninety 

(290) to three hundred and sixty (360). Additionally, to cater for special interest groups, the 

amendment proposes to have four nominated members –two of each gender- to represent 
 

persons living with disability
419

 and two nominated members, a man and a woman, representing 

the youth
420

. Significantly, this amendment proposes to introduce the number of special seats 

members necessary to ensure that no more than two-thirds of the membership of parliament is 
 

of the same gender
421

. The members to fill the special seats are to compromise of the 

candidates who stood for elections at the constituency level and precedence shall be given to 

those who received the greatest votes. However, no matter how rosy it may sound, this 

proposal is bound to fail for several reasons. 

 

First, this proposal is a drawback on the gains women have made on the political front over 

the years. The Constitution currently makes provision for forty-seven women elected to 

represent the counties
422

. Taking away this major win for the women in the 2010 

Constitution is inconsiderate and ironical. Secondly, this proposal on open special seats 

means that nothing stops the electorate from electing three hundred and sixty male members 

of parliament. After all, one hundred and eighty women can be nominated into the National 

Assembly to adhere to the two-third gender rule. This means that by the very nature of our 

politics, the proposal will relegate women to dependence on nomination tokens into 

parliament. Indeed, male politicians will use this opportunity to discriminate women some 

more by making them aim for the special seats. And be as it may, it is more appealing to win 

a contested election into parliament than relying on nomination. 
 
 
 
 

 
418 The Constitution of Kenya (Amendment) Bill, 2020

 
 

419 Clause 13(a) (ii) The Constitution of Kenya (Amendment) Bill, 2020
  

420 Clause 13(a) (iii) (c) The Constitution of Kenya (Amendment) Bill, 2020
  

421 Clause 13(a) (ii) (ca) The Constitution of Kenya (Amendment) Bill, 2020
  

422 Article 97(1)(b), Constitution of Kenya
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Third, the proposal is that the provision of the special seats will lapse after the next three 

general elections, which is roughly fifteen years. This research poses the question, is it 

possible to undo a lifetime of discrimination in fifteen years? In fact, should this proposal be 

adopted, it will mean that marginalization and dislike of women politicians is entrenched 

even further among the electorate for one major reason; the economic repercussions. It is 

likely that the country will have to deal with a bloated national assembly and the biggest 

number of the nominated members will be women. The electorate in a struggling economy 

will blame the over representation on the women nominated hence the disapproval of women 

politicians by the electorate. 

 

ii. Review of Kenya’s electoral system 
 
 

With the aforementioned reasons, it is clear that this constitutional amendment is not the 

solution for implementing the two thirds gender rule. It will be yet another cycle of an 

unfulfilled promise. It is for this reason that this study proposes that as a long term measure; 

the country should consider changing its electoral system and adopt the Mixed Member 

Proportionate system. 

 

In the MMP system, the voters will elect their leaders in two levels – at the national and at 

the political party level- with both of these elections linked and dependant on each other. The 

seats that will be allocated for proportional representation will be dependent on the outcome 

of the majoritarian seats garnered at the national level. This study proposes that there be an 

allocation of 150 single-member constituencies spread across the country for election of 

members using a simple majority. Upon completion of the elections, there shall be a 

determination of how each political party has performed in the elections in terms of seats won 

and total number of votes received in that election. This will help to ascertain how many seats 

each party will be entitled to for the elections of the closed party lists. This will be pegged on 

a minimum nationwide party vote. 

 

Parties will therefore submit a closed list of its candidates for elections of the other 150 

members of the national assembly spread across the country. For this level, the electorate will 

elect party lists and not individual candidates. 

 

The MMP is a brilliant system that would not only cure the two-thirds rule conundrum, but 

also be beneficial to Kenya’s political culture for two reasons. First, in this system, the sole 

 

 

111 



 
purpose of the nationwide allocation of seats to political parties will be to provide 

compensation to parties and provide an avenue for proportionate results and representation of 

the entire population. This will therefore give latitude to political parties to front candidates 

of each category of special interest groups’ for elections. With this system, quality in 

representation for all social groups and the historically marginalised would be improved. 

 

Secondly, the MMP system will ensure emergence of strong political parties. In order to win 

the closed seats, parties will provide a list of candidates that is diverse and inclusive. More 

candidates, especially those that are strong but cannot ordinarily win elections because of one 

reason or another would be enlisted with a chance to win. Further, smaller parties will have a 

chance of representation through the second votes of party lists even if they perform 

abysmally at the single-member constituencies. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

112 



Bibliography 
 

Books 

 

Andrew Reeve & Alan Ware, Electoral Systems: A Comparative and Theoretical 

Introduction, Routledge, Taylor & Francis (2006) 

 

Ben Sihanya “Conceptualising sovereignty, constitutions, states and governments in Kenya 

and Africa,” in Ben Sihanya (2019) Constitutional Democracy, Regulatory and 

Administrative Law in Kenya and Africa (CODRALKA) Vol. 2: Presidency, Premier, 

Legislature, Judiciary, Commissions, Devolution, Bureaucracy and Administrative Justice in 

Kenya, Sihanya Mentoring & Innovative Lawyering 

 

Biegon, Japheth (Ed), Gender equality and political processes in Kenya: Challenges and 

Prospects, Strathmore Press, 2016. 

 

Catherine A Mackinnon, Towards a feminist theory of the state (Havard University press, 

1989). 

 

Coffe, H. & Bolzendahl, C. ‘Gender Gaps in Political Participation Across Sub-Saharan 

African Nations ‘Soc Indic Res (2011) 102: 245. https://doi.org/10.1007/s11205-010-9676-6 

 

Charles Hornsby, Kenya: A history since independence (I. B Tauris & Co. Ltd: 2012) 
 
 

David M Farrel, Electoral Systems: A comparative Introduction, 2nd Edition (Macmillan 

Int'l, Red globe, 2011) 

 

Duverger M, 'Political Parties: Their Organization and Activity in Modern State (New York: 
 

Wiley, 1954) 
 
 

Dr. Rirhanda Mageza-Barthel, Mobilizing Transnational Gender Politics in Post-Genocide 

Rwanda, (Ashgate 2015) 

 

Hannah E. Britton, Women in the South African Parliament: From resistance to governance, 

(University of Illinois Press, 2010) 

 

Kelsen Hart, Principles of International Law, (2nd edn, Hart Publishing) 150 
 
 
 
 

 

113 

https://doi.org/10.1007/s11205-010-9676-6


 
Levit N. & Verchik R.M (2016), ‘Feminist Legal Theory, Primer’ New York University 

Press, 2
nd

 Ed 

 

M. Gallagher and P. Mitchell (eds), The politics of electoral systems (Oxford: Oxford 

University Press, 2009) 

 

Mona Lena Krook, Quota for women in Politics: Gender and Candidates Selection Reform 

worldwide, Oxford Press (2009) 

 

Neleli Morojele, Women Political leaders in Rwanda and South Africa: Narrative of triumph 

and loss, (Barbara Budrich, 2016) 

 

O’brien, Jodi (2009). Encyclopidia of Gender Society. Thousand Oaks, California: 

SAGE publications 

 

Peace Uwineza, and Elizabeth Pearson, Sustaining Women's Gains in Rwanda: The Influence of 

Indigenous Culture and Post-Genocide Politics. (The Institute for Inclusive Security, 2009) 

 

Patricia McFadden, Contemporary African Feminism: Conceptual Challenges and 

Transformational Prospects 

 

Regina Mwatha, “The women's movement in Kenya” in Balghis Badri and Aili Mari Tripp (eds), 

Women's Activism in Africa: Struggles for Rights and Representation (Zed Books, 2017) 

 

Rosie Campbell and Sarah Childs, Deed and Words: gendering politics after Joni 

Levenduski, (2006) 

 

Rosabeth Moss Kanter, Research on Women and blacks as minorities in organizations (1977) 

 

Rosabeth Moss Kanter, Men, and women in the corporation, (New York: 1993) 
 
 

Salomon Orellana, 'Electoral Systems and Governance: How Diversity Can Improve Policy-

Making,' Routledge (2014) 

 

Shireen Hassim, Women Organizations and Democracy in South Africa: 

Contesting Authority, (University of Wisconsin Press 2006) 

 
 
 
 
 

 

114 



Tripp,  A.,  Casimiro, I.,  Kwesiga,  J.,  &  Mungwa,  A., ‘African  Women's  Movements: 
 

Changing Political Landscapes’. (Cambridge University Press 2009) 

 

Wangari Maathai, Unbowed: A Memoir, (Knopf Publishing Group, 2006) 
 
 

Wanjiku Mukabi Kabira, Time for harvest: Women and Constitution-making in Kenya 

(University of Nairobi Press 2012) 

 

Chapters of Books 

 

Black j., 'Reforming the context of voting process in Canada: Lessons from other Democracies', 
 

in H. Bakvis (ed) Voter Turnout in Canada, (Toronto: Dundurn press 1991) 
 
 

Dickson Omondi, The role of political parties in promoting women’s political participation, 

Japheth Biegon (Ed), Gender Equality, and political processes in Kenya: Challenges and 

Prospects, Strathmore Press, 2016 

 

Drude Dahlerup: "Increasing Women's Political Representation: New Trends in Gender 

Quotas", in Ballington and Karam, eds. International IDEA. 2005: Women in Parliament. 

Beyond Numbers (revised edition) 

 

Diana Z Obrien and Jeniffer M. Pispoco, 'The impact of women in parliament,' in Susan 

Franceschet, Mona Lena Krook, Netina Tan (eds), The Palgrave Handbook of Women's 

Political Rights, (Macmillan 2019) 

 

Effie Owuor, Women and Political Inclusion in Kenya: A historical overview, 1963-2016, 
 

Biegon, Japheth (Ed), Gender equality and political processes in Kenya: Challenges and 

Prospects, Strathmore Press, 2016 

 

Grofman B, 'The Impact of Electoral laws on Political Parties', in D. Wittman and B. Weingast 

(eds), Oxford Handbook of Political Economy (Oxford: Oxford University Press, 2008) 

 

J Osogo Ambani, The roots and effects of electoral sexual and gender based violence on 

women’s political participation in Kenya, Japheth Biegon (Ed), Gender equality and political 

processes in Kenya: Challenges and Prospects, Strathmore Press, 2016. 

 
 
 
 
 
 
 

115 



 
Katindi Sivi Njonjo, The path towards inclusive democracy in Kenya, Biegon, Japheth (Ed), 

Gender equality and political processes in Kenya: Challenges and Prospects, Strathmore 

Press, 2016 

 

Kibwana K, ‘Constitutional development in Kenya’ in Kibwana K and Peter CM (eds), 

Constitutionalism in East Africa: Progress, challenges and prospects in 1999, (Fountain 

Publishers 2001 

 

Maria Nzomo, Kenyan Women in Politics and public decision making in Mikell Gwendolyn, 

ed. African Feminism: The political of survival in sub-Saharan Africa. University of 

Pennsylvania press; 1997 

 

Ndeda M, ‘Luo women voters/aspirants and the new constitutional dispensation in the March 

2013 Kenya elections: The case of Siaya and Kisumu counties’ in Thibon C, Fouéré M-A, 

Ndeda M and Mwangi S (eds), Kenya’s past as prologue: Voters, violence and the 2013 

general election, Twaweza Communications, Nairobi, 2015, 212-232. 

 

Oduol Wilhelmina and Wanjiku Mukabi Kabira, The Mother of Warriors and her Daughters: 

the women’s movement in Kenya, in Amira Basu (Ed), Challenge of local feminism: Women 

movement in global perspective (Page 187-208, Boulder Co. Westview Press, 1995) 

 

Reilly, B., 'Political Engineering and Party Politics in conflict-prone societies,' 

Democratization, 13/4 (2006) pp 811-827 

 

Shadrack Wanjala Nasong’o and Theodora O Ayot, ‘Women in Kenya’s Politics of 

Transition’ in Godwin R. Murunga and Shadrack W. Nasong’o (eds), Kenya: The Struggle 

for Democracy, (Zed Books Ltd, 2013). 

 

Timothy D. Sisk, 'Elections, Electoral systems and Party Systems' in The Global State of 

Democracy 2017: Exploring Democracy Resilience, (International IDEA 2017) 

 

Journals 

 

Anyango, B. O., Alupo, B. A. & Opoku, M. P. (2018) Women in Politics in Kenya: an 

Analysis of Participation and Barriers. Multidisciplinary Journal of Gender Studies, 7(1) 

1505-1530. doi: 10.17583/generos.2018.3179 

 
 
 
 

116 



Amb. Prof. Maria Nzomo, Women In Political Leadership In Kenya: Access, Agenda Setting 
 

& Accountability, Institute of Diplomacy & International Studies, University of 

Nairobi>https://ke.boell.org/sites/default/files/uploads/2014/01/women_in_political_leadersh 

ip_in_kenya-_access_influence-.pdf 

 
Bates F, ‘British Rule in Kenya’ Washington State University, 5-6: 
 
https://history105.libraries. wsu.edu/spring2015/2015/01/19/british-rule-in-kenya 
 
 
Douglas Lucas Kivoi, ‘Factors Impeding Political Participation and Representation of 

Women in Kenya’ (2014) Humanities and Social Sciences. Vol. 2, No. 6, pp. 173-181 

 
Florida A. Karani, “The situation and roles of women in Kenya” The Journal of Negro 

Education Vol. 56, No. 3, Knowing the Other: A Look at Education Internationally (1987), 
 
pp. 422-434 https://www.jstor.org/stable/2295235?seq=1 
 

 

Fredoline Anunobi, ‘Women and Development in Africa: From Marginalization to Gender 

Inequality’, African Social Science Review, Vol 2 (Prairie View A&M University,2002) 

https://digitalcommons.kennesaw.edu/cgi/viewcontent.cgi?article=1012&context=assr 

 
 
Fatuma Chege  and Daniel N. Sifuna,  ‘Girls’ Women’s Education in  Kenya  Gender 
 
perspectives and trends’ (2006) UNESCO 
 
https://irlibrary.ku.ac.ke/bitstream/handle/123456789/8484/Girls%20and%20womens%20ed 
 
ucation%20in%20Kenya.pdf?sequence=3&isAllowed=y 
 

 

Fredoline Anunobi, ‘Women and Development in Africa: From Marginalization to Gender 

Inequality’, African Social Science Review, Vol 2 (Prairie View A&M University,2002) 

https://digitalcommons.kennesaw.edu/cgi/viewcontent.cgi?article=1012&context=assr 

 
 
Gertzel C, “Kenya Colony - Kenya: A Political History: The Colonial Phase, By George 
 
Bennett. London: Oxford University Press, 1963. Pp. 200, Maps. 6s.” (1964) 5 The Journal of 

African History 330 

 

Gunther R & Diamond L, 'Species of Political Parties: A new typology,' Party Politics, 9/2 

(2003), pp. 167-199 

 
 
 
 

117 

https://ke.boell.org/sites/default/files/uploads/2014/01/women_in_political_leadership_in_kenya-_access_influence-.pdf
https://ke.boell.org/sites/default/files/uploads/2014/01/women_in_political_leadership_in_kenya-_access_influence-.pdf
https://www.jstor.org/stable/2295235?seq=1
https://digitalcommons.kennesaw.edu/cgi/viewcontent.cgi?article=1012&context=assr
https://irlibrary.ku.ac.ke/bitstream/handle/123456789/8484/Girls%20and%20womens%20education%20in%20Kenya.pdf?sequence=3&isAllowed=y
https://irlibrary.ku.ac.ke/bitstream/handle/123456789/8484/Girls%20and%20womens%20education%20in%20Kenya.pdf?sequence=3&isAllowed=y
https://digitalcommons.kennesaw.edu/cgi/viewcontent.cgi?article=1012&context=assr


 
J Akihire, African feminism in context: Reflections on the legitimation battles, victories and 

reversals, (2014) African Gender Studies 

 

Kaimenyi C, ‘An Analysis of Affirmative Action,’ International Journal of Business, 

Humanities and Technology Vol. 3 No. 6; June 2013, p92 

 

Kassilly, B. J. N & Onkware, K (2010) Struggles and Success in Engendering the African 

Public Sphere: Kenyan Women in Politics. Kenya Studies Review: 3, 3, 71-83. 

 

Mbugua, R. W, ‘Women’s organizations and collective action in Kenya: opportunities and 

challenges-the case of the Maendeleo ya Wanawake Organization’. , ' , 2(1),1-12 

 

 

Mona Lena Krook, Empowerment Versus Backlash: gender quotas and critical mass theory. 
 

2015 Politics, Groups and Identities, 3 (184-188). 
 
 

Pippa Norris, 'Choosing Electoral Systems: Proportional, Majoritarian and Mixed Systems' in 

Jean Laponce and Bernard Saint-Jacques (Eds), Contrasting Political Institutions 

(International Political Science Review Vol 18(3) 1997) 

 

Pippa Norris. (ed) 'The Politics of Electoral Reforms' Special Issue of the International 

Political Science Review (January 1995) 

 

Patricia Kameri-Mbote ‘Fallacies of Equality and Inequality: Multiple Exclusions in Law and 

Legal Discourses’, (2013) International Environmental Law Research Center 

 

Sarah Childs Mona Lena Krook, Critical Mass Theory and Women’s Political 

Representation, Political Studies: 2008 VOL 56, 725–736 

 

Wipper, Audrey, ‘The Maendeleo Ya Wanawake Organization: The Co-Optation of 

Leadership.’ African Studies Review Vol. 18, No. 3, Women in Africa (Cambridge 

University Press. Dec., 1975), pp. 99- 120 

 

Legislations 

 

Constitution of Kenya, 2010 

 

Constitution of Rwanda 
 
 
 

118 



Constitution of South Africa 

 

Political Parties Act, 2011 

 

Elections Act, 2011 

 

The Constitution of Kenya (Amendment) Bill, 2020 

 

Articles 
 
 

Kennedy Elliott Rwanda's legislature is majority female. Here's how it happened 

https://www.nationalgeographic.com/culture/2019/10/graphic-shows-women-representation-

in-government-around-the-world-feature/ 

 

Marylin Muthoni Kamuru, Maendeleo ya Wanawake and the Politics of silencing Women, 

Elephant Room, https://www.theelephant.info/features/2020/02/21/maendeleo-ya-wanawake-

and-the-politics-of-silencing-women/ 

 

Rania Abouzeid, How women are stepping up to remake Rwanda 

www.nationalgeographic.com/culture/2019/10/how-women-are-remaking-rwanda-

feature/ October 15, 2019 

 

Institutional Reports 

 

Collins Odote, Report on Reforming the Political Party Primaries Process in Kenya, (PPLC 

2019) 

 

Domingo. P, McCullough. A, Simbiri F and Wanjala B, ‘Women and power Shaping the 

development of Kenya’s 2010 Constitution’, Report for Overseas Development Institute 

(March 2016) 

 

National Democratic Institute (NDI) and Federation of Women Lawyers (FIDA Kenya), A 

gender analysis of the 2017 General Elections, (2018) 

 

“Tracing the Journey: Towards implementation of the two-third gender principle, 2019” 

CREAW 

 

United Nations Development Program (UNDP) Human Development reports 
 
 
 
 

119 

https://www.nationalgeographic.com/culture/2019/10/graphic-shows-women-representation-in-government-around-the-world-feature/
https://www.nationalgeographic.com/culture/2019/10/graphic-shows-women-representation-in-government-around-the-world-feature/
https://www.nationalgeographic.com/culture/2019/10/graphic-shows-women-representation-in-government-around-the-world-feature/
https://www.theelephant.info/features/2020/02/21/maendeleo-ya-wanawake-and-the-politics-of-silencing-women/
https://www.theelephant.info/features/2020/02/21/maendeleo-ya-wanawake-and-the-politics-of-silencing-women/
https://www.theelephant.info/features/2020/02/21/maendeleo-ya-wanawake-and-the-politics-of-silencing-women/
http://www.nationalgeographic.com/culture/2019/10/how-women-are-remaking-rwanda-feature/
http://www.nationalgeographic.com/culture/2019/10/how-women-are-remaking-rwanda-feature/


 
Institute of Economic Affairs (IEA), Implementing the Constitutional Two-Thirds Gender 

Principle: The Cost of Representation 

 

Newspaper Reports 

 

Ndun’gu Gachane, ‘Inside Wangu wa Makeri colonial Office’ Daily Nation (Nairobi, 9
th

 

July 2019) 

 

Tom Mwiraria, In the footsteps of Mekatilili wa Menza, Daily Nation (Nairobi, 7
th

 

November 2017) 

 

The Iron Lady of Kenyan politics, Monday, 6
th

 April 2009 

https://www.nation.co.ke/news/1056-557878-k5xmb5z/index.html 

 

‘Women ask for seats in Legislature’ Daily Nation (27 April 1963, 15) 

 

Dissertations 
 
 
Kurea G, ‘The implementation of the two-thirds rule in Devolved Governments as stipulated 

in the Kenyan Constitution: A case study of Meru County’ (Master’s Thesis, University of 

Nairobi 2015) 

 

Mideva E. C, ‘The Nexus between the two thirds gender rule and equality of counties: A case 

study of Kenya’s Senate’ (Master’s Thesis, University of Nairobi 2017) 

 

Case law 

 

Beatrice Wanjiku & Another v Attorney General & another [2012] eKLR 

 

Constitutional Petition No. 19 of 2017 Katiba Institute V Independent Electoral and 

Boundaries Commission [2017] eKLRC 

 
Consolidated Petitions by Margaret Toili and 7 others Vs Speaker of the National Assembly, 

Speaker of the Senate and the Attorney General 

 
Petition 401 of 2017, Federation of Women Lawyers in Kenya V Speaker of the National 

Assembly & 4 Others [2018] eKLR 

 
Petition 182 of 2015, Center for Rights Education & Awareness (CREAW) V Attorney 

General and Another [2015] eKLR 

 
 

120 

http://www.ieakenya.or.ke/
http://www.ieakenya.or.ke/publications/doc_details/366-implementing-the-constitutional-two-thirds-gender-principle-the-cost-of-representation
http://www.ieakenya.or.ke/publications/doc_details/366-implementing-the-constitutional-two-thirds-gender-principle-the-cost-of-representation
https://www.nation.co.ke/news/1056-557878-k5xmb5z/index.html


 
Petition 371 of 2016 Center for Rights Education & Awareness (CREAW) & 2 Others V 

Speaker of the National Assembly & 6 Others [2017] eKLR 

 

Supreme Court Advisory Opinion No. 2 of 2012 In the Matter of the Principle of Gender 

Representation in the National Assembly and the Senate [2012] Eklr 

 

Okunda v R [1970] EA 512 

 

Lectures 

 

Peter Ondege, ‘Colonialism and its legacies in Kenya’ (Lecture during Fullbright Hay 

Group Project Abroad program, Moi University, 5
th

 July- 6
th

 August 2016). 
 
Daniel G. Leonard, Five Models for Development in Kenya, Lecture on December 14, 2018 by 
 

for the class MSID 4002 Country Analysis at University of Minnesota Twin-Cities taught by 

Dr. Fred 
 
https://archive.danleonard.us/scholarship/coursework/minnesota/MSID/4002/kenya.pdf 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

121 

https://archive.danleonard.us/scholarship/coursework/minnesota/MSID/4002/kenya.pdf

