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ABSTRACT

Biodiversity is important to humans for many reasons including economic, ecological,
recreational, scientific and cultural among many others. Despite these values, human activities
have continued to adversely impact both flora and fauna leading to loss (extinction) and
deterioration in the condition and a corresponding loss of the values and services therein. These
challenges on biodiversity protection, conservation and management usually transcend national
boundaries, and therefore require transnational and international cooperation to resolve. The
objective of this study is to analyze the role of diplomacy in the conservation of the African
elephant, focusing on the Convention on International Trade on Endangered Species of Flora and
Fauna (CITES) in Kenya. The study has established that despite certain challenges in
negotiations, capacity, interplay of national, regional and global politics among others, CITES
has played a crucial role in the protection of the African elephants in Kenya. The CITES trade
ban in ivory in 1989 led to a dramatic drop in ivory prices globally which consequently reduced
pressure from poaching. This allowed for legal and institutional reo-organization aimed at
building capacity for wildlife management including enhanced wildlife protection capability.
Through rigorous environmental diplomacy, the ban on international ivory trading has been
sustained and extended to include domestic ivory markets. The study acknowledges that the most
of the African elephant populations are trans-frontier and therefore requires trans-boundary
protection and management strategies. The study further notes that the sharp differences between
the Southern block of African elephant range countries and the African Elephant Coalition is
inimical to the long-term protection and management the African Elephant. The study therefore
recommends a re-think of our country approach and strategy in environmental diplomacy to
enhance inclusivity and regional cooperation, taking account of the inter-linkages with other
economic interests.
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CHAPTER ONE: INTRODUCTION TO THE STUDY

1.1 Introduction

Biological resources provide services and products that are critically important for human
livelihoods. These include food, human health, clean air and water and aesthetics among many
others. Biodiversity resources support to the social economic development of countries like
Kenya, as in other African countries is more pronounced because of our reliance on nature-based
economic activities' Despite the enormous value of biological resources to humanity,
anthropogenic  activities such as agriculture, industries, transportation infrastructure,
urbanization, tourism have continued to exert pressure and degrade nature and biodiversity,
causing their decline’. Thee human-induced pressures leading to higher risks of species
extinction, degradation and loss of natural habitats, soil erosion, pollution of waters, the spread
of invasive alien species and over exploitation of genetic resources are some of the indicators

that raise national and global concerns about the future of our environment.

The cornerstone of Kenya’s biodiversity conservation policy and strategy has been the
establishment of national parks, national reserves and forest reserves as refuge for conservation
and protection of biodiversity and as representative samples of Kenya’s diverse natural regions.
Today Kenya’s protected area system (PAS) includes national parks, national reserves, local
sanctuaries, forest reserves, County Council forests and national monuments managed
collectively by Kenya Wildlife Service (KWS), Kenya Forest Service (KFS), National Museums
of Kenya (NMK) and County Governments. The parks and reserves system currently consists of
29 national parks, 31 national reserves and 6 sanctuaries covering roughly 8% of Kenya’s land

area in both marine and terrestrial areas. Additionally, natural and plantation forests cover an

1 CBD, 2009; MEA, 2005.
2 UNEP, 2012a.



area of about 3.1 % of Kenya’s land mass ranging from mangrove and coastal forests, highland
dry and moist forests and remnants of the guinea-congolean forest found in Western Kenya®. A
significant proportion of the country’s biodiversity is located outside the government protected
area system on private and community conservancies that are estimated to harbor over 60% of

Kenya’s wildlife.

These protected areas and the wildlife contained therein have played an important role in
Kenya’s economy because of the wildlife-based tourism industry. Tourism has been a major
source of foreign exchange to the Kenyan economy and contributed 11% of the Country’s total
GDP and about 12% of the total employment as at 2017* . There are also many other economic
benefits derived from wildlife conservation such as protection of critical water catchment areas

and conservation of genetic resources”.

The African elephant is the world’s largest terrestrial mammal and a species of considerable
economic, ecological, cultural and aesthetic value to many people.  Elephants are a keystone
species and they therefore play a pivotal role in providing ecosystem services that balance and
sustain natural ecosystems. It is also a key anchor of the nature-based tourism industry in
Kenya which for so long marketed the “Big Five” that included the elephant, lion, rhinoceros,
leopard and buffalo as major attractions. However, the African elephant has over the last few
decades faced various severe threats key among them being illegal killing for ivory, loss of

habitat and  human/wildlife conflicts. The magnitude of these threats, for some elephant

® Peter Wass, (1994).Kenya’s Indigenous Forests: Status, Management and Conservation.
* Government of Kenya, Ministry of Tourism and Wildlife, (2017). Kenya’s Tourism Agenda - 2018 -2022.
® Kenya Wildlife Service, 1990: Kenya Wildlife Service: A Policy and Development Programme 1991-1996.
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populations in Africa is so severe that some analysts predict that some of these populations may

be lost entirely in the near future®.

1.2 Background to the Study

Formal Government intervention in wildlife conservation and management in Kenya can be
traced to 1898 when what is currently called Kenya, was declared a part of the British East
Africa Protectorate, comprising present day Uganda and Kenya. The colonial government
proclaimed wildlife regulations which were aimed at controlling indiscriminate hunting of
wildlife including subsistence hunting. The Game Department was established in 1907 with the
mandate to regulate hunting and deal with human wildlife conflicts. Increased pressure on
wildlife despite these early interventions prompted the Government to proclaim in 1945, the
National Parks Ordinance which provided for the establishment of national parks for strict
protection of wildlife. Subsequently, Nairobi National Park was established as the first national
park in Kenya on 16" December, 1946 and was closely followed by the Tsavo National Park in
1948 and Mount Kenya National Park in 1949. Parks were managed by the Royal National Parks

Trustees which also advised Native Councils on the establishment of national reserves.

During the 1970s and 1980s, populations of elephants in Kenya and other African countries
suffered massive declines from poaching, drought and loss of critical habitats.” In Kenya, the
World Bank-financed Wildlife and Tourism project implemented between 1979 and 1983 failed
to reverse the sector’s continuing decline. Between 1973 and 1989 elephant poaching combined
with severe droughts in 1973-1974 is estimated to have reduced Kenya’s elephant population by
85% from 160,000 to about 16,000, while the rhino population was reduced by 98% from 20,000

to about 350 over the same period.

® JUCN/African Elephant Specialist Group, 2006. African Elephant Status Report
"World Bank, (1992): Staff Appraisal Report for Kenya Protected Areas and Wildlife Service Project (PAWS).
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Towards the end of 1989, the Government of Kenya alarmed by the rapid decline of the
Country’s wildlife populations amended the 1976 Wildlife Conservation and Management Act to
pave way for the establishment of Kenya Wildlife Service (KWS). KWS was created as a semi-
autonomous government agency having flexibility in terms of wildlife policy, operations and
resource mobilization. It was envisaged that establishment of KWS would enhance
effectiveness with regard to containing the elephant and rhino poaching crisis as well as
improving overall management of wildlife conservation and management in Kenya. During the
same year, Kenya played a lead role in the campaign to shut down ivory trade through the
CITES. To further demonstrate its commitment towards a ban on ivory trade, Kenya burned its
ivory stocks in July of 1989. Since 1989, Kenya has actively participated in CITES and

continued to play a prominent role in campaigning against trade in ivory.

A significant decline in the poaching of the African elephant that followed is attributed to the ban
on ivory trading by CITES through the listing of the African Elephant in Appendix 1
(Endangered Species). In addition, establishment of the KWS with greater autonomy in terms of
decision making and operations, additional funding through the Protected Areas and Wildlife
Service (PAWS) project implemented between 1991-1996; and which injected about 143.5
million USD from various development Partners coordinated by the World Bank® had a major
impact in terms of enhanced wildlife protection and surveillance and reduced poaching
significantly.

At the global level, the trigger for environmental diplomacy can be attributed to the
environmental crisis facing many European countries from the middle of the 20™ century. The

key problem that exemplified this crisis was severe pollution of air, water and land, which was a

& Kenya Wildlife Service, 1990. KWS Policy Framework and 5 Year Development Programme, 1991-1996.
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direct consequence of Europe’s industrial activities which were pursued without conforming to
sound environmental management practices. Faced with complicated environmental challenges
with impacts beyond their boundaries, a concerted global effort was required to redress the
declining environmental conditions. This growing concern gave birth to the 1972 United Nations
Conference on the Human Environment (UNCHE) held in Stockholm, Sweden. The conference
is largely acknowledged as the beginning of modern international environmental governance and
brought together leaders from 113 countries. The key outcome of the Conference was the
Stockholm Declaration. The declaration contained a plan of action to collaborate and redress

some of the pressing environmental issues and challenges facing the world.

The Stockholm Conference also recommended establishment of the United Nations Environment
Programme (UNEP) and for the first time, the global community explicitly pronounced itself on
the need to safeguard wildlife and natural resources. As a follow up to this conference, a number
of key environmental treaties were established in the form of Multilateral Environmental
Agreements (MEASs). The first set of MEAs were single issue treaties that were intended to

address sector-specific problems, for example, trade in endangered species or migratory species.

The purpose of this study is to examine the role of the CITES as one of the international
conventions in the protection and management of the African Elephant. The African Elephant
has been listed as endangered under the CITES, as a means of mitigating against poaching

pressure arising from ivory trade.



1.3 Statement of the Research Problem

Historically, Kenya and other African elephant range states have experienced episodes of
unsustainable elephant harvesting through poaching for illicit ivory trade. This together with
other factors such as drought, diseases, loss of space and human/elephant conflict have
combined to significantly reduce elephant populations in most African countries, to near local
extinction in some countries. Poaching and illicit ivory trade has taken an international
dimension and the debate on poaching and illicit wildlife trade has now been escalated to the
highest international forums including the United Nations General Assembly (UNGA), African
Union (AU) and the East African Community EAC) among others. There has also been
numerous international conferences and declarations all aimed at addressing poaching and illicit
ivory trade in the last thirty years. This situation has also elicited many strategies to deal with the
threats including the establishment and deployment of highly equipped anti-poaching units and
the mobilization of multi-agency entities that include the national police, national defense forces

and customs to deal with the poaching and illegal transit of ivory.

At the international level, the use of the existing international legal instruments such as the
CITES has been seen as the antidote for the poaching and illicit ivory trade. Kenya has been at
the forefront of lobbying for a ban in ivory trade and is credited with galvanizing and persuading
the international community through CITES to ban trade in ivory during the 7" Conference of
Parties (COP 7) CITES meeting held in Lausanne, Switzerland in 1989. This ban led to a
significant decline in elephant poaching of elephants in the 1980’s and early 1990’s in some

countries while other populations remained stable or increased.



This CITES international ban on ivory trade was however strongly contested by African
elephants range states from Southern Africa Region including Botswana, Namibia, Zambia,
Zimbabwe and South Africa, whose elephant populations had not been severely affected by the
poaching crisis of the 1970°s and 1980’s. These countries pointed that their elephant populations
were stable and increasing over the same period. They therefore would have preferred a decision
that allowed for trade in ivory through split-listing of their elephant populations in Appendix 11
and Appendix I. This debate has persisted up-to-date with the Southern African countries
arguing that use of international agreements will not fix the problem of illegal wildlife trade.
These countries argue that the focus on regulation through CITES without incentives to invest in

elephant protection have only made things worse and therefore not sustainable.

Murphree M. (2018)°, a prominent proponent of sustainable use, notes that opponents of ivory
trade fail to appreciate the differences in status and circumstances of elephant’s among the range
states in Africa. He observes that the impression given by proponents of the ivory ban that
elephants face extinction in the whole of Africa is not varied because most elephant populations
from Southern Africa have been growing. Murphree further observes that the decline in
elephants over many years, in Central and Western Africa have occurred in countries associated
with political instability and poor governance during the entire period of the ivory trade ban. He
therefore argues that the differences in threats from poaching in the regions should be factored in

making decisions on trade in ivory.

On the other hand, Kenya and some other African elephant range states from East, West and
Central Africa argue that legal ivory trade undermines elephant conservation because it fuels

illegal killing of elephants and no mechanisms exist globally to distinguish between legal and

*Murphree, M. (2018). CITES, Animal Rights, Sustainable Use and Conservation in Africa
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illegal ivory trade. The two contested views have dominated African elephant conservation

debate for a long time and consensus on the matter has been difficult to attain.

1.4 Research Questions
To help understand the role of environmental diplomacy in the conservation of the African
elephant, the following four research questions have been formulated:
1. What are the global, and regional environmental regimes to conserve the African
Elephant?
2. Has CITES positively contributed to conservation of Kenya’s African elephants
population?
3. What are the strengths and weaknesses of global environmental diplomacy (based on the
CITES experience)?
4. What are the major prospects and challenges of the CITES in protecting the African

Elephant in Kenya?

1.5 Objectives of the study
The overall goal of the study was to analyze the role of environmental diplomacy in the
conservation of the African Elephant. This role will be examined in the context of Kenya’s
membership to CITES, paying special attention to how diplomacy has led to decisions or
outcomes that either positively or negatively affected the conservation status of the African
elephant since 1989. It will also critically analyze the effectiveness and sustainability of CITES
in promoting the conservation of elephants in Kenya and other African elephant range states
through regulation of ivory trade. The specific objectives of the study are to;

1. Examine major strengths and weaknesses of environmental diplomacy and especially

with regard to CITES.



2. Evaluate global, and regional environmental regimes to conserve the African elephant.
3. Appraise major prospects and challenges of the Convention on International Trade of

endangered flora and fauna (cites) in protecting the African Elephant in Kenya?

1.6 Literature Review

This section highlights the international political theories articulated by various scholars and
analysts to explain what motivates states to act in a particular manner in the global arena. The
literature review focuses on past experience in the use of diplomacy and other international
cooperative arrangements for promoting the conservation of endangered species of fauna and

flora paying special attention to the conservation of the African elephant in Kenya.

1.6.1 Theories in the International Political System
Different international relations theories perceive the motivation for states to act in the
international political arena differently. This section presents an overview of theories in

international relations relevant to environmental diplomacy.

The first theory to be for consideration is idealism. Idealism is seen by some scholars as the deep
believe in compliance with rules and legal norms set to guide conduct among nations in order to
avoid conflict and war. Idealists believe in the idea of progress and the evolution of international
relations that would lead to a more peaceful world through the establishment of international
organizations as a way to promote peace and security among states. The immediate origins of
this theory stem from the experience of World War | and the belief that such a war should be
avoided in the future. This paradigm main believe is that by using reason, humans could
overcome problems such as conflict and war. Idealists view human beings as good in nature and

have a common interest. Because of this, it is possible to create a system of peace. The 28"



United States President Woodrow Wilson' is considered as one of the intellectual forces behind
this paradigm. According to Woodrow Wilson, democracy is the cause of peace and dictatorship
is the cause of war. Woodrow believed that ‘the institution that prevented violence at the
domestic level could be replicated and created at the global level to resolve disputes through
peaceful means’. These ideals were embodied in the League of Nations. Idealists emphasize that
inter-state relations are not all about balance of power, but rather foreign policy should also
consider cooperative arrangements with emphasis on international institutions and international
law. Idealist do not emphasize military force and focus more on international norms as well as

cultural, economic and ecological considerations.

Realism is also a key theory in international relations guiding nations in their pursuit of foreign
policy. Some scholars trace the origins of realism to the ancient world where they detected
similar patterns of behavior as evident in contemporary world. Realism however gained
momentum during the Second World War because it appeared to explain how and why the
biggest conflict in the world history that is, the Second World War originated after a period of
supposed peace and optimism. The inability of international law and organizations such as The
League of Nations to prevent World War 11 made idealists theory of international politics to lose
ground. Critics began to discredit it by calling it the normative (prescriptive) notion which
emphasize on how things should be, as opposed to how they really are. Many scholars argued
that idealists had ignored the central element of power in its consideration of international
politics. Realist critique the notion of common interest, because according to them, states have
different interests and not all states desire peace. Realists view the state as sovereign and main

actor in international politics, and insist that security of the state is the primary and non-

ynited States. President (1913-1921: Wilson). (1918). Address of the President of the United States: delivered at a
joint session of the two houses of Congress, January 8, 1918. Washington: [Govt. print. off.].
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negotiable objective of any head of state. Realists also emphasize on states’ national interests and
consider the interest of other nation-states including international institutions as secondary or
tertiary. National interest is central to the realist theory, and power is the main national interest

and international politics is therefore a struggle for power.

Hans Morgenthaull, a prominent realist, is known for his famous statement ‘all politics is a
struggle for power’. This demonstrates the typical realist view that politics is primarily about
domination as opposed to cooperation between states. The dominant principle of realism is that
the international system is without order and nations are guided by national interest based on
power politics. Realists argue that states do not have motivation to work cooperatively, as they
are driven by competition and the pursuit of absolute power, conditioned by a history of
conflict’? To a realist, moral values and justice have no place in international politics. However,
realist while checking their national interests may show increasing concerns with global poverty,
conflicts, health and environmental hazards arising from environmental degradation because of
the view that this may increase security threats. At the same time, to a realist, states are the
central actors and will support environmental laws that serve their natural interests such as

environmental resources, their use and protection.

Liberalism on the other hand, is based on the theory that ensuring the right of an individual
person to life, freedom and property should be the ultimate aspiration of government. Liberals
observe that a world with more liberal democratic capitalist’s states will be more peaceful,
prosperous and respectful of human rights. The theory was developed in the late 18™ Century by

Immanuel Kant who postulated that nations who shared liberal values should have no reason for

! Morgenthau, H.J. (1948) Politics among Nations: The Struggle for Power and Peace. New York.
2Fauto Angelica (2019). Environmentalism in International Relations Theory. Academy, International Relations,
International Trade and Development
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going to war against one another. He contrasted this with the rule by non-elected leaders such as
kings and dictatorships who he observed are more likely to lead a nation into war motivated by

selfish desires which are out of touch with the aspirations of the ordinary citizen.

Deudrey and Ikenberry™® further elaborates that we live in a global system anchored by the
liberal world order that emerged after the end of the Second World War. Under this system,
norms, ideals and international institutions are built on principles similar to national liberal
institutions and norms including the desire to limit the tendencies for eliciting conflict by states.
In 1999, Ikenberry and Deudney described three interlinked views on liberalism. In the first
account, the two observed that international laws are usually accompanied by international
institutions to create an international over-arching systems such as the United Nations. Such a
system provides a platform for states to practice diplomacy between friends and enemies alike.
This kind of arrangement also facilitates all member states to have a voice in the international
community. In the second account, it is observed that liberal norms promote the rule of law,
international cooperation, democracy and human rights. States who undertake actions contrary to
norms are subjected to various types of liabilities. The third account highlights that spread of free
trade and capitalism through the efforts of such international organizations such as the World
Trade Organization, International Monetary Fund and the World Bank has led to the creation of
an open market-based global economic system. The two scholars assert that because trade
between nations is mutually beneficial, it decreases conflicts and makes war unlikely because it

would cancel the befit derived from trade.

 peudrey, D.,Ikenberry G. J.(1998
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Constructivism theory highlights a shift away from realists and liberal accounts shaping
positions adopted by nation-states by considering the role of knowledge, norms and values.
Constructivists view cooperation among nations is guided by discursive power and ideational
elements (Hass et.al 1993'; Okereke, 2010)". Constructivism gained popularity in the 1990’s
after the end of the cold war. Constructivists believe that reality is always under constant
construction. Situations are what states make of them, and therefore a situations meaning will

depend on the state that is analyzing it.

Constructivist scholars focus more on the length and interrelated procedures by which
international governance develops, Ruggie,*® Alexander Wendt!’, prominent constructivists
describes the relationship between structures (such as states) and agents (individuals) as one in

which structures not only restraints agents, but also constraints their identities and interests.

1.6.2 Overview of Environmental Diplomacy

Environmental diplomacy is recent compared to other kinds of diplomacy and has developed
cautiously from the 14™ century in the European Continent in the form of bilateral agreements to
guide sharing of transboundary natural resources such as water and fisheries'®. Over time, these
bilateral agreements were considered inadequate in managing environmental issues involving

more than two countries.

Y¥Speth, J., Haas P, (2007). Global Environmental Governance. Washington D.C., Island Press

>Okereke, C.(2010):Climate Justice and the International Regime

17Ruggie J, 1988. International regimes, transactions and change: embedded liberalism in in the post war economic
order.

Wendt, Alexander (1992) ‘Anarchy is What States Make of It: The Social Construction of Power

Politics’. International Organization 2, 391-425.

8 Carrol, J.E. (1990). International Environmental Diplomacy: The Management and Restoration of Trans frontier
Environmental Problems. London CUP Archive.
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The United Nations Conference on Human Environment (UNCHE) held in Stockholm, Sweden
in 1972 is considered as the first global environmental summit. This summit recognized and
highlighted the nexus between environment and development. This conference established the
global framework for the management of the human environment through the Stockholm
Declaration and an Action Plan with over 100 recommedations. Catalyzed by the UNCHE, the
1970’s experienced enormous growth in the number of multilateral environmental agreements to
address environmental problems which culminated in the United Nations Conference on

Environment and Development (UNCED) which was held in Rio de Jairo in 1992.

The conference re-affirmed the ties between environment and development and brought together
108 Heads of States, 187 delegations, and over 1400 officially accredited non-governmental
organizations (NGQO’s). “The Future We Want”, adopted at Rio+20 and endorsed by consensus
of the UN General Assembly (UNGA), “recognized the economic, social and environmental
impacts of illicit trafficking in wildlife, where firm and strengthened action needs to be taken on

both the supply and demand sides.

UNCED gave birth to what is commonly referred to as the second generation of MEAS
including the Convention of Biological Diversity (CBD), The United Nations Framework
Convention on Climate Change UNFCCC) and the United Nations Convention to Combat
Desertification (UNCCD). The CBD covers all ecosystems, species and genetic resources and its
objectives are the conservation of biological diversity, the sustainable use of its components and
the fair and equitable sharing of benefits arising from commercial and other use of genetic

resources.
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1.6.3 Status of the African Elephants in Africa

The latest comprehensive report on the Status of African Elephant was launched during the 16"
CITES Conference of Parties Meeting that took place in Johannesburg, South Africa in 2016. For
the first time, the report categorized the African elephant into two sub-species following what the
report noted was ‘the emergence of new genetic evidence’®. These sub-species are the Savannah
elephants Loxodonta africana and the Forest elephants Loxodonta cyclotis. The savanna (or
bush) elephants are larger than the forest elephants and their tusks curve outwards while the

forest elephants are smaller, darker and their tusks are straighter and point downwards.

The International Union for Conservation of Nature (IUCN) and African Elephant Specialist
Group (AfESG) report categorizes the numbers and distribution of the African elephant
population across the 37 range states in sub-Saharan Africa into four geographical regions of

Southern, Eastern, Central and Western as depicted in the Map below.

JUCN (2016). African Elephant Status Report
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Figure 1: Map of African Elephant Range States

Elephant Population é

I Decreasing
Stable o ‘
J
I increasing &
0 500 1000 km ‘
]

Source: IUCN, AfESG, 2016.

The total number of African elephants in the 37 range states was estimated to be 415, 000
elephants, down by almost 200,000 from the previous estimate of about 600,000 animals by
IUCN and the African Elephant Specialist Group in 2006. The report notes that there has been a
surge in poaching especially since 2009 and the worst poaching episode since the 1970’s and
1980’s poaching crisis. The report also reckons that besides poaching for ivory, habitat loss and

increasing levels of human elephant conflict (HEC) possesses an increasingly serious long-term

threat.
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Southern African range states currently harbor over 70% of the estimated African elephants
which are predominantly the Savanna elephants and the only regional population which is
growing. The Eastern Africa region holds the second biggest elephant population of about
86,000 animals, representing about 20% of the African elephants, all of which are savanna.
Interestingly, the savannah elephants in East Africa also occupy forested areas especially in the
high altitude areas of such as Mount Kilimanjaro, Mount Kenya, The Aberdare Ranges, Mount
Elgon and the Rwenzori’s Mountains among others. During this ten-year report period, the
elephant population in Kenya, Rwanda and Uganda recorded an increase, while the elephant
population in Tanzania recorded a catastrophic decline which represents over 50% of the

regional population loss.

The Central African region is prime home to the African forest sub-species with an estimated
population of 24,000 animals representing 6% of the total African elephant population. This
population has suffered from massive poaching especially in the Democratic Republic of Congo
(DRC) which previously hosted the biggest forest elephant population in Africa. According to
the Census report, the DRC population has been reduced to tiny remnants of its former size.
Gabon and Congo now host Africa’s biggest population of forest elephants. The elephant status
report further notes that the West African Region elephant populations are found in highly
fragmented small habitats spread across twelve different zones. The report also noted that local
extinctions has been recorded since 2006 in Cote’ d’voire, Ghana, Guinea Bissau, Sierra Leone,
Togo, Guinea and Nigeria. The report further recorded that the trans-frontier elephant “WAP”
complex that straddles the border between Benin, Burkina Faso and Niger remains as the

stronghold of the West Africa elephant population.
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1.6.4 Elephant Conservation in Kenya

The region known as Kenya today was declared part of the British East Africa Protectorate in
1895 following the Berlin Conference of 1884-85 when major European powers negotiated and
formalized claims to territory in Africa. A formal government “Game Department” was created
in Kenya in 1907 with three sets of responsibilities?. One was control of pest species, seen as
detrimental to agricultural production (elephants, buffalo, pigs, monkeys etc.). The second was to
regulate hunting activities by resident and tourist sportsmen. This necessitated legislation
through hunting regulations. The third activity was the management of game reserves, created
both as reservoirs for valuable species and for the protection of species that had already been
over-exploited, such as the elephant. There is little evidence of hard policies on wildlife issues
until the 1930’s following several international and regional conferences. Most emphasis was on
regulating colonial hunting and preventing local hunting until 1945 when the colonial
government proclaimed the National Parks Ordinance, which paved the way for the
establishment of National Parks in Kenya. Nairobi National Park was Kenya’s first national park
established in 1946 and was closely followed by Tsavo and Mount Kenya in 1948 and 1949

respectively.

Policy for parks management as refuge for wildlife and centers of biodiversity conservation has
remained unchanged since the colonial era. Kenya’s founding President, Jomo Kenyatta on
September 18, 1963, provided a clear policy on government commitment to natural resources
conservation when he declared that, “....the government of Kenya, fully realizing the value of its

natural resources, pledges itself to conserve them for posterity with all the means at its disposal.

% Rodgers, W.A. The Conservation of Biodiversity in East Africa: The approaches of forestry and wildlife sectors
compared. In Conservation of Biodiversity in Africa-Local Initiatives and Institutional Roles. Ed. Bennun, L.A.
Aman and Crafter, S.A, 1992. National Museums of Kenya
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We are confident of the cooperation of other governments of East Africa in this important task,
but at present, e unable, unaided, to provide the specialist staff and money that are necessary.
We, therefore, invite other nations and lovers of nature throughout the world to assist us in
honouring this solemn pledge"?'. The statement by the President pledge underscored the need for

international cooperation in this endeavor.

The first post-colonial policy on elephant conservation in Kenya was embodied in the Kenya
Wildlife Service Policy Framework and Five-Year Development Programme, 1991-96%. The
Policy Framework noted that elephant population in Kenya had reduced from a high of 130,000
individuals to a low of 16,000 between 1973 and 1989. The huge reduction in elephant was
largely attributed to poaching, which had escalated to such an extent that negative international
press began to threaten the tourism industry. The new government policy therefore emphasized
on intensification of an international campaign to ban ivory trade and establishment of a well-
equipped and trained wildlife protection unit as a means of securing the long-term survival of
the important elephant populations that are of great value for conservation and tourism. The
policy also called on efforts to find solutions to the problems confronting the conservation and
management of elephants within and outside the parks and reserves, especially in regard to

human-elephant conflict.

Kenya conducted the first national wildlife census in 2021% which confirmed an elephant
population of 36,280 individuals. Tsavo Ecosystem accounts for 37% of elephant habitat in
Kenya. It is a trans-frontier elephant habitat which is contiguous with Mkomazi National Park in

Tanzania. The Laikipia-Samburu Ecosystem hosts the second largest elephant population in

ZUCN, 1964: Declaration by the Government of Kenya on Conservation of Natural Resources. Proceedings of the
Eighth General Assembly of the IUCN
22 KWS Policy Framework and Five Year Development Programme (1991).

19



Kenya and one of the few habitats which are not trans-frontier in nature. Mount Kenya and
Aberdare ecosystems are also important elephant habitats in the Central Kenya highlands. Masai
Mara is contiguous with the Serengeti to form the world famous Mara-Serengeti ecosystem and

hosts the third largest population of elephants in Kenya.

Many people in Kenya believe that the decline in elephant poaching can be attributed to
enhanced elephant protection measures locally and buttressed by the CITES ban in ivory trade in
1989. Dublin, et al** assert that, the illegal ivory trade has been increasing since the mid-1990s in
some African regions. This increase is closely linked with increases in elephant poaching in
range states with inadequate capacity for law enforcement, corruption and political instability.
Another eminent view in Kenya and its team of supporters is that spikes in elephant poaching
experienced since 1989 are associated with the down-listing of four Southern African elephant
populations in 1997, along with two legal ‘one-off sales’ of ivory in 1999 and 2008, which led

to a recent dramatic resurgence of poaching and illegal trade.

1.7 Hypothesis of the Study

A hypothesis is a researcher’s prediction or basically an assumption regarding the outcomes of
the study. This dissertation is guided by the following three hypothesis:

H;.Environmental diplomacy has not played any positive role in the conservation of the African
Elephant.

H,. Environmental diplomacy has played a key role in the conservation of the African Elephant.

Hs. The CITES has been challenged in protecting the African elephant especially in Kenya

** Dublin, H. T., Milliken, et al (1995). Four Years After the CITES Ban: Illegal Killing of Elephants, Ivory Trade
and Stockpiles. IUCN
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1.8 Justification of the Study

The issue of trade in elephant ivory and its role in the conservation of the African elephant has
dominated elephant conservation debates and the CITES conference of parties meetings since the
1980’s. This debate has caused a great divide between the elephant range countries of Southern

Africa on one hand, and the countries of East, Central and West Africa on the other hand.

A common feature of the argument from the Southern Africa range states is that legal ivory trade
is possible in a sustainable way and revenues generated are a critical incentive for conservation
of the African elephant. The other African elephant range states from East, Central and West
Africa led by Kenya and supported by civil society organizations a from the north and western
developed countries argue that sustainable legal ivory trade is not possible because of various
factors that include insecurity in the region, inadequate protection measures for the species
especially for a high value product; weak surveillance and monitoring capability of elephant
populations and therefore lack of current scientifically collected data, corruption in the public
service; and over-abundance of small arms in the region. Political instability in some of the
elephant range states and indirectly weak governments has also created a vacuum that is

exploited by those behind illegal trade in ivory.

This study therefore sought to interrogate the extent to which environmental diplomacy had
contributed to the conservation of the African elephant; in addition to exploring weaknesses,
challenges and constraints encountered during the negotiation processes in the COPs and other
inter-sessional meetings, with a view to making recommendations about how this can be
improved and thereby deliver better results in the future. Kenya has severally championed the
listing of all the African elephant in Appendix 1 during the COPs to curtail legal trade in ivory

with mixed success. This study has therefore reviewed literature containing arguments for
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and against trade bans as a key elephant conservation strategy with a view to assessing the
extent they had contributed towards the conservation of the species in Kenya. The literature
review was complemented by interviews with experts on elephant conservation and the CITES

process.

1.9 Research Methodology

This study relied on the review of secondary data sources complimented by primary data
gathered from key informants who had at some point in time participated during the CITES COP
meetings. The methodological model employed in this study included: Definition of the study
area and target population; design of how the study was to be undertaken including the time
frame; target population of the study; sample size used and sampling methods; data collection

instruments; data analyses procedures; and finally the conclusions and recommendations.

1.9.1 Study Location

The study location is Kenya, a country with a population of about 48 million people as per the
population census of 2019%, and covers an area of about 580,367 sq. Km. It is situated on the
eastern coast of Africa. Kenya is a sovereign state and member of the United Nations, African
Union, and the East African Community and has signed and ratified numerous bilateral, regional
and international treaties and conventions on trade, security and environment among others. It is
a middle income country practicing a multi-party democracy with a mixed economic model

anchored on a free-market system and a state and private driven corporate regime.

% Kenya National Bureau of Statistics, 2019. Kenya population Census.
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Kenya is a mega diverse country and currently hosts the 4™ largest population of the Africa
elephant of about 36, 200 animals®. The county’s social economic development is largely
dependent on her natural resources base’, and nature-based tourism has a growing importance in
the economy through generation of foreign exchange, job creation and the support to many
service sectors. This resource base is increasingly under pressure from expanding human
activities and effects of climate change, resulting in environmental degradation and depletion.
The nature-based tourism contributes about 10% of Kenya’s Gross Domestic Product (GDP%).

The county’s development and livelihood of her people is fundamentally dependent on her
natural resources base?®, and nature-based tourism has a growing importance in the economy
through generation of foreign exchange, job creation and the support to many service sectors.
The nature-based tourism contributes about 10% of the GDP. This resource base is increasingly

under pressure from expanding human activities and effects of climate change, resulting in

environmental degradation and depletion.

1.9.2 Study Design

Mugenda and Mugenda (1999)* defined research design “as the general plan that shows the key
processes and procedures that must be followed throughout the study”. Chandrian, (2004)
further notes that the plan is beneficial in terms of completing the study’s objectives through
empirical evidence in the most cost effective manner. In summary, the research was designed to
review existing literature first so as to appreciate the context of the subject of investigation, i.e.:

i) the status of the African elephant in Africa and in Kenya in particular as well as mechanisms

28 Ministry of Tourism and Wildlife, 2021. National Wildlife Census 2021 Report. Published by WRTI and KWS.
*’KNBS, Economic Survey, 2020

28 KNBS, Economic Survey, 2020

KNBS, Economic Survey, 2020

¥Mugenda, 0.M. &Mugenda, A.G. (1999) Research Methods. Quantitative, Qualitative & Mixed Methods
Approaches

$1Chandrian, (2004)
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that have evolved over time geared towards the conservation of this species, ii) Meaning and
definition of environmental diplomacy, its evolution over time and mechanisms that exist to
facilitate common actions to protect and conserve species of wild fauna and flora, and more
specifically the African elephant; actions and roles that Kenya and other African elephant range
states have taken at the diplomatic level to conserve the species as well as the strengths and
weaknesses of the mechanisms that exist such as CITES. Other aspects that were to be explored
were the strengths and weaknesses of environmental diplomacy and especially with regard to

CITES.

The other aspect of this study was to collect information from persons who have actively
participated in CITES COP meetings. This was intended to shed more light as to what has
transpired during such meetings as well as the pre and post CITES meetings actions/activities
that have produced or have the potential to produce favorable outcomes in terms of conserving

the African elephant.

Literature Review: This study was designed to gather most of the information required from
literature review of reports derived from past analyses of successes and failures of environmental
diplomacy in conserving biodiversity/wildlife resources. Other important sources of information
were Conference of Parties (COP) reports; and especially those of CITES. Information/data
gathered from literature review was complimented by views gathered from purposive sampling
of persons who had directly and actively participated previously in the COP meetings at some
point in time since 1989. Mugenda & Mugenda, 2019, profess that purposive sampling allows
a researcher to select respondents who will provide the required information with respect to the
objectives of the study. Seven (7) respondents drawn from key technical staff were interviewed

(see interview guide in Appendix 2).
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Type of data/information collected: Diplomacy is largely about negotiating positions and
trying to reach a solution pertaining to a particular issue. In the case of the CITES, countries
present proposals for and against a proposal being put forward before a vote is taken by the
respective parties. There is also a lot of lobbying among parties. In this regard, use of qualitative
data/information was found most appropriate. The researcher therefore preferred using an
interview guide with key blocks of issues that needed to be explored. Open ended questions that
allowed the researcher to probe key important diplomatic issues concerning the CITES process at
the various stages (preparatory, during the Conference of Party (COP) meetings and follow up
actions after the COP). In addition, the researcher also sought to identify strengths, weaknesses
(coordination, constitution of participating organizations and appropriateness, technical capacity
including skills in diplomacy, levels of engagement throughout the process, level of appreciation

of these participating of their roles and responsibilities among others).

Target Population of the Study: The preparations, negotiations, implementation and practice of
environmental diplomacy in Kenya is dominated by high level government officials from the
Ministry of Foreign Affairs and line ministries on environmental and natural resources, state
corporations, scientific and research authorities, institutions of higher learning, UN Agencies
including local and international non-government organizations. Kenya houses numerous non-
governmental organizations and the government of Kenya has a very cordial and close working
relationship with the NGO’s especially with regard to the preparations for negotiations and
participation in multi-lateral environmental agreements forums. These NGO’s have therefore
been able to influence Kenya’s environmental policy and have actively participated in the

lobbying for certain positions that are adopted at major international conferences. Those who
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were interviewed were therefore drawn from a mix of technical staff from Government line

Ministries and NGOs.

Data Analysis Techniques Since open ended questioning that helped probe issues was used, the
data analysis technique employed was to seek convergence of views and thoughts of the
interviewees on different questions. Similarities in responses to sample questions was taken as
validation of a position or issue. The bulk of data analysis was through content analysis focusing
on what the respondents said, how they said it and the message in the narratives.

Observance of COVID Protocols: Due to COVID-19 pandemic, most of the data collection
was done be through telephone interviews, while face to face interviews were conducted with

strict adherence to the protocols for public health in regards to the pandemic

1.9.3 Scope and Limitations of the Study

The study location is Kenya and therefore all the respondents are Kenyan. This could create a
bias in that all those interviewed wore a Kenyan lens during the process. Views on elephant
conservation diplomacy from the perspective of respondents from the southern African elephant
range states could have enriched the study.  While efforts were made to reach out to non-
Kenyans living in Nairobi, none was interviewed. This can therefore bring a bias on the data

collected from the majority of respondents who are Kenyan citizens.

1.10 Chapter Outline

This section provides the layout of the dissertation which is as follows:

Chapter one sets the stage for the study by giving a background to the research topic under
investigation and which forms the basis for establishing the research problem and research
questions. This is followed by a detailed literature review section that focuses on the role of

environmental diplomacy in the protection of the African elephant, which is a variable under
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investigation. The Chapter further gives a detailed account of the research methodology adopted

including data collection, analysis and synthesis.

Chapter Two gives a detailed overview of the global and regional regimes that exist for the
conservation of biodiversity with a focus on the African elephant. These regimes include a range
of laws, institutions, international organizations, international agreements, government agencies

and decision-making processes.

Chapter Three analysis the strengths and weaknesses of global environmental diplomacy from
various perspectives including the north-south divide, issues of sovereignty and national interests

among others.

Chapter Four analyzes the prospects and challenges of the Convention on International Trade of
Endangered Species of Fauna and Flora (CITES) in protecting the African Elephant in Kenya.
Chapter Five presents the conclusions and recommendations from the study and give guidance

on further areas of study to fill the gaps.
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CHAPTER TWO: GLOBAL AND REGIONAL REGIMES TO PROTECT

THE AFRICAN ELEPHANT

2.1Introduction

International regime is a set of implicit or explicit principles, rules, norms, and decision making
procedures, around which expectation of actors in international relations coerce on certain issues
such as international trade and arms control®s. International regimes are anchored upon
international law and often begins with a highly formalized agreement, which often leads to

emergence of international organizations.

2.2 Global Environmental Regimes to Protect Biodiversity

Weiss et al*® defines global governance as “the patchwork of formal and informal arrangements
among states, international organizations and various public—private partnerships” Global
environmental governance is vitally important in the arena of wildlife management because
wildlife is a major commodity in the international trade and demand for wildlife products is
driving some of the species such as elephants into extinction. The principle environmental
conventions for the conservation and protection of biodiversity include the Convention on
Biological Diversity (CBD), Convention on International Trade in Endangered Species of Fauna
and Flora (CITES), RAMSAR on Wetlands of International Importance, World Heritage

Convention and Convention on Migratory Species (CMS) among others.

**Krasner Stephen D. (1983) International Regimes, Ithaca, NY: Cornell University

% Weiss, T.G., T: Thakur, R., (2010). Global Governance and the UN- UN Unfinished Journey. Indiana University
Press
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2.2.1 Convention on Biological Diversity (CBD)

The Convention on Biological Diversity is one of the key outcomes of the United Nations
Conference on Environment and Development held in 1992. Kenya was one of the first
Countries to sign the CBD in 1992 and subsequent ratification in 1994. The achievement of the
CBD objectives is pegged on the three pillars of promoting the conservation, sustainable use of
biodiversity as well as ensuring the fair and equitable sharing of benefits arising from the
utilization of its genetic resources. The CBD recognizes that Parties to the convention have
sovereign rights to their biological resources but emphasizes that the conservation of biological
diversity is a common concern of humankind that requires an integrated approach in order to
address the overriding priorities of economic and social development and the eradication of
poverty. The convention adopts a holistic approach that includes ecosystems, species and genetic
resources. The Articles of the Convention includes provisions for the establishment and
implementation of funding mechanisms as well as guidelines for the operation and of the

convention with its institutional arrangements.

The CBD adopted the updated Strategic Plan 2011-2020 during its tenth meeting of the
Conference of Parties held in Nagoya, Aichi Prefecture in Japan in 2010. The Strategic plan
provides an all-inclusive global framework on not only biological diversity-related conventions
but for the entire United Nations System. The Strategic Plan importantly included twenty
biodiversity targets, commonly referred to as the Aichi Biodiversity Targets (ABT) to be
achieved by partners during the implementation period 2011-2020. The parties also agreed to
incorporate the global biodiversity framework into their national biodiversity strategies and
action plans within two years. ABT 12 is aimed at preventing the extinction of known threatened

species and improving the conservation status of threatened species. The obligation by parties to
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implement the ABT 12 further compliments other conventions in the conservation of endangered
species. The CBD Strategic Plan expired in 2020 and will be replaced by the Post 2020
Biodiversity Framework whose Final Draft was released in July 2020.The framework will guide

global actions to preserve and protect nature up to 2030.

2.2.2 The Convention on International Trade in Endangered Species of Wild Flora and
Fauna (CITES)

The CITES* was established in 1973 and become operational in 1975 as an international
agreement for the regulation of trade in wild animals and plants species to ensure that trade does
not drive species to extinction. Membership to CITES is voluntary and only states can be
signatories to the convention. The convention however allows for the participation of non-
government organizations in the meetings to discuss and give advisory opinions without the
authority to vote. The Conference of Parties (COP) is the principle decision making body for
CITES and the Secretariat, based in Geneva, Switzerland handles all operational and
administrative duties. Parties are obligated to designate the National Management Authority and

the Scientific Authorities with their areas of jurisdiction facilitate implementation.

CITES uses a system of Appendices to regulate international trade through a permit system
managed by the respective management and scientific authorities. CITES is very unique when
compared to other global conventions because of its ability to impose sanctions on trade of
protected species by countries who fail to comply with decisions of the convention. Any form of
trade in Species listed in Appendix 1 is prohibited while trade 