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Abstract

blDodicsl of them all. African stales have also been very vibrant in seeking new and

relevant ways of dealing with such conHicts to bring about reconciliation, healing and

national unity, fhis study examines transitional justice institutions as applied in Africa.

I he study investigates the choice of transitional justice institutions that African

stales prefer in achieving reconciliation, healing and national unity after a conllicl and

look.s al the outcomes of these institutions. Of the intended outcomes, this siud\ makes a

comparative analysis of these outcomes and why some mechanisms a.s applied to /African

conllicts have achieved that particular outcome, fhe concept of transitional justice relies

states, fhe methodology applied in this study is inductive and relies on seeondarv data

together with a thematic analysis of studies, commission reports and working papers ol

different transitional justice institutions in Africa.

1 he conclusion of this study is that the achieved outcomes of these institutions are

that truth commissions and war crimes trials in Africa have been able to achieve

reconciliation and healing by promoting truth telling and forgiveness. 11 is also lhe

outcome of this study that the use of more than one institution to achieve reconciliation is

more likely to produce the envisaged outcome than reliance on just one of the institution.

V

Africa has been home to several protracted conllicts and still entertains lhe most

on lhe justice theory since it seeks to achieve fairnes.s and accountability in post conllicl
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CHAPTER ONE

INTRODUCTION TO THE STUDY

Introduction1.0

Whether caused by ethnicity, poverty, long and stretched legacies of colonialism.

denying the presence of conflicts in Africa, fhey are rooted from the above description in

repression of basic needs, frustration generating from deprivation, challenging a

dominant power status, difference in cultural norms and vakie.s and competition for

dominance and power generally.

The conflicts in Africa have left behind a destructive path, 'fhey have increased

the band of poverty that

negative impact on the individual and social units of society in terms of interference with

the society's social and economic rights, there has been an increase in refugees.

destruction of the social structure, political institution.s and this has created the need to

find ways of mending the cloth of society by ensuring that effective sanctions, dialogue

and application of conflict prevention approaches arc employed to prevent further

escalation into conflicts and recurrence of the same. The priority of states after conflict is

political transition by healing the wounds of society, ensuring accountability of the

atrocities committed during the conflicts including human rights violations using judicial

and non judicial approaches.

I

formalization of expansionism, resource control and competition, structural deficiencies.

runs across Africa. Turthcr. conflicts in Africa have had a

competition for power, political liberalization or any unforeseen reason, there is no



rhis study presents a background and genealogy of transitional justice including

its role in post conflict peace building which is to transform society by mending social

political transition from violence to societal stability is vested. The study will examine

how these institutions seek to acquire justice and it concludes with a comparative study of

the transitional justice institutions in Africa and how these institutions have managed to

make political transformations to create a peaceful democratic state in Africa, fhe study

draws primarily from the experiences of Kenya, (iliana. Liberia. Rwanda. Sierra Leone, and

South Africa

Background1.2

Post colonial Africa has seen state.s engage in undemocratic, authoritarian and

repressive means of governance, fhis together with globalization, development in

know ledge, mutation of’societal practices and exposure has seen difference of opinion

giving rise to tensions which have sometimes escalated into conflicts. There have been

serious human rights violations in this era. However during the last decade of the 2()"’

democratic orders and that desire to divorce from these dark eras have sparked the need

accountability. Reconciliation for state has been a primary goal of post conflict society

that ha.s been imposed and legislated using transitional justice mechanisms.

2

governance. Subsequently it will outline the institutions on which the duty to embark on

to deal with human rights violations while healing the wound of the past and creating

many slates have ousted authoritarian regimes and military dictatorships to instate new

institutions like the justice system; rebuild social trust and establish democratic



Today, many countries have implemented transitional justice mechanisms.

mechanisms in peace agreements in African countries. Transitional justice has been

implemented through either one of the following mechanisms: trials and prosecution of

internationally using tribunals such as the

International Criminal Tribunal for Rwanda. The Special Court for Sierra Leone and in

recent years this has turned to the International Criminal Court (ICC) assuming universal

international Truth (Commissions. There have been eighteen countries in Alrica that have

implemented truth commission as a form of transitional justice. They

Burundi. Central African Republic, Chad, Cote d’Ivoire, Democratic Republic of Congo,

Lthiopia. Ghana. Kenya. Liberia, Morocco. Nigeria. Rwanda, Sierra Leone. South Africa.

Sudan, Uganda and Zimbabwe. Transitional .lustice has also been implemented through

mechanisms have not existed in a vacuum and have been hosted by transitional justice

The attempts to rebuild institutional infrastructure and restore order ininstitutions.

the judicial system and

encouraged the reestablishment of the rule of law as

divided societies have helped promote public confidence in

human rights violators either domestically or

prosecuting human rights abusers and war criminals simply because the imposed 

procedural standards ensure the credibility of the judicial process.’

jurisdiction. Secondly, transitional Justice has been implemented through national or

a necessary condition for

are Algeria.

enacted laws mandating the implementation of such mechanisms or included such

’ Krilz Neil J. (2001 )• *■//?<’ oj in I he Post conflict Phase" in ('rocker. C.A. I lanipson. !•.(). and
Aall. P. (cds): Turbulent Peace: The Challenges of managing International ('onfliet. Washington, toiled 
Slates Institute for Peace Pres.s (IJSIP), p. 804-805

3

lustration like in South Africa and finally through institutional reforms. These



Transitional justice institutions have been adopted by states oT course with

re Terence to their historical, social, geographical and economic positions, ('ouniries in

making constitutional changes. Il goes without saying that political and institutional

problem.s in the continent have been caused by the failure of stale to deal with root causes

of conflicts. Slates have invested in proseculing and punishing a.s important components

truth and reform of institutions, reparation for victims and reconciliation but we dare not

set of institutions or one approach to deal

with the past. There is a need to employ new methods of mending the cloth of society- and

foolproof and that they arc all

encompassing." Such a blunder will leave a gap that would otherwise be the trigger for

be formed by making an examination of

transitional justice institutions in Africa whose mandate has been to met out transitional

justice

1.3 Statement of the Research Problem

The study examines the concept of transitional justice

identifies stales in Africa which arc in transition having come from civil war where major

created by these states to restore the community to peace and

■}/ H'l/f". (’ainbridge. Polio

4

Maili. Rama (200?): "Heyonil relrihulion: SeekingJiixfice in lhe Shat/tnvx i.
Press, pp. 3-1 I

Africa have adopted lhe mechanisms well and are now consolidating their democracx by

more conflicts. This empirical knowledge can

ensuring that for the benefit of Africa these methods arc

coniine lhe struggle for human rights to one

lhe institutions that are

as applied in /Africa. Il

of justice even though they are post hoc intervention. They have been able to aehiex e

human rights violations were committed. An examination through comparative means of



bring reconciliation will be the core of the study. It will also examine the characteristics

of these institutions that help them achieve their goals.

Literature Review1.4

Iwcry political transition involves the removal of one political regime and the

incoming of a new one. With this transition, come issues raised by the victims of the old

regime who claim justice from the new regime of the alleged perpetrator I his has been

evidence lately in the trials of Saddam Hussein. General Augusto Pinochet, and Slobodan

Milosevic, trials of lop officials in Rwanda. Afghanistan. South Africa. Mexico and

Israel.

the

Il can be seen a.s early *104 and

reaction to the development of the brutal

authoritarian regimes in the world together with the end of communism. This era also

transparency. Scholars developed the policy debate surrounding transitional justice such

the prosecution of human rights violators during conflict, apologies, amnesties andas

Cambridge 1 University Press, p.52

5

’ I ielel R <2003) *rrunxitiomdJustice (iencalo^ '. Harvard Human Rights Journal 16 P. 6‘>

' I Isler .1 (2001) '('losing lhe Hooks: Trcmsilional JusHee in llislorieal Perspec/ires' Cambridge I'K.

conception of justice in periods of political transition.^

411 BC by Jon Elster in his cases.** Contemporary transitional justice emerged in lhe

saw the development of democracy, individual and collective accountability and

early I99()s as a discipline of study, as a

I ransilional justice is by no means a new phenomena. It i.s dellned as



j

It was during this era that stales started considering con 11 teltruth finding missions?

resolution and further recourse to justice. Teitcl notes that transitional justice moved from

the exception to the norm and constituted a new paradigm of the rule of law?

I ransilional justice functions in institutions. Arthur notes that transitional justice

institutions are meant to among other roles establish trust and reduce fear, reshape

narratives and debunk myths, encourage political learning, neutralize the power of

harmful elites, recognize victim.s and encourage less divisive ways of life.' I he overall

the mandate is to heal the society after such atrocities. Over the past decade, transitional

justice institutions that have been established have included international tribunals for

commissions and dozens of hybrid national courts.

African stales have had conflicts that have merited the use of transitional justice

institutions. The countries under examination arc notably still under transition having

suffered the repercussion of inter and intrastate conflicts in Africa. Thc.se stale.s share the

in Sierra Leone, Democratic Republic of Rwanda, territorial conflicts like in the Somali

and Eritrea over the Ottoman, ethnic conflicts like in Sudan, or political displeasure.^ a.s

6

Arthur. P. (2009) 7/o»r TransUions Reshaped Human Rights: .1 (. 'onceptual History of Transilionul 

Justice '. Human Rights Quarterly 31 (2): 321-367.; Bell, C. (2009) ' Transitional Justice. Interdiscipfinary 

and the State of the Field' or ‘\on-Fiekr International Journal of Transitional Ju.stice 3 {1): pp 5 27 

' Icitel R ‘ Transitional Justice (jenealogy-.QipGW.., p.85
Arthur P ' How Transition.^' Reshaped Human Rights : .1 Conceptual History of Transitional Justice: op 

cil p. 333

same characteristics that cause conflict for instance a scramble lor natural resources like

former Yugoslavia and Rwanda, a powerful international criminal court, dozens of truth



seen in the Kenyan post election violence? poverty and or unequal distribution of income

and resources such as the latest jasmine revolutions in North Africa.

In the development of transitional justice, it is clear that states have considered

transition policy options to deal with the issue of transitional justice, rather than lean to

other institutions. Mi now** and Roht-Arriaza and Mariezcurrena break down transitional

internationally so that states consider if domestic trials as opposed to truth commissions

politically inclined in most post conflict situations and that more often than not they

conflict with politics. Political leaders, academics and members of the civil society agree

that the biggest divide in the use of transitional justice institutions i.s how to achieve a

balance between the demand.s of enforcement of human rights and political objectives.

The scholars who advocate for the enforcement of human rights by ensuring that

justice is served on the victims of conflict advance these arguments under two arguments.

l-irsl they appreciate the need to gratify the victim. The argument fronted is that

prosecutions and punishment of the perpetrators would bring retribution to the victims.

Political Inxintnwnl'. Blooininglon: indiaiui

7

' ('habal P and Daloz J.P (1999) 'Africa Murks: Disorder as

I iiivcrsity Press*.
Miiitnv. M. (1998). Hetween Vengeance and Forgiveness: Facing History after (ienucide and Mass 

Violence. Boston; Beacon Press.
Rohl-.Arri<aza N ' The .\cw Landscape of Transitional Justice', in Roht-Arriaza. N and Mcrriczcurreiia J 

(eds) ( 2006) Transitional Justice in the twenty First Century. New York Cambridge University Press pp. 

1-16

justice and appreciate that there are transition policy options available either nalitmally or

will serve the purpose.*’* It therefore emerges that reconciliation and healing are



I his they argue is the justification fortruth commissions because they encourage healing

I heir second argument is that there is a need to restore the peaceful status of the

society. This they argue can be done through achieving political stability. They further

argue that the repair in the social and political fabric will prevent further and future

much for their survival on firm judicial and personal accountability of perpetrators will

prevent future group blame eg the Kikuyu, the Kalenjin the Luo in Kenya are responsible

for violence and atrocities which may in future cause conflict.

On the other hand, other scholars question whether being punitive is the way to

go-

disarming rebels, organizing elections and dealing with perpetrators is most likely going

to be placed on the back banner, fhese states have to make choices in the fragile state of

the newdy reconstructed state. In the same breath, these prosecutions may be short of

giving the victim all the attention to guarantee a full recovery from the pain of the

atrocities. Desmond Tutu argued that western style justice docs not fit wdth traditional

11

8

Berg Publishers; Schcuerman W (ed) The Rule of Law Under Siefie: Selected Essays of Franz I.. Neumann 

and (Mio Kireliheimer. Berkeley TJniversity of California Press

Verwoerd W. 'Towards an Answer to (. ’rilicisin of The South African IRC' in Govier Trudy (eds) 
Dilemmas of'Keeoneiliation ; Cases and Concepts, Waterloo Ontario, Wifrid laurier University Press pp. 
2(5-278
‘ Neumann 1 ( 1986> ‘The Rule of Law: Polotical Theory and the Lena! System in Modern Society'. Dover.

violations. Newly established regimes acquired through political change w ill depend so

They argue that a state in transition has other priorities such as reconstruction of

political social and economic institutions, guaranteeing security of the populace.

and restoration of self confidence of the victims."



It is too impersonal since African justice is aimed at 'the healing

of breaches, the redressing of imbalance, the restoration of broken relationships. 1 his

kind of justice seeks to rehabilitate both the victim and the perpetrator, w ho should be

given the opportunity to be reintegrated into the community he or she has injured b\ his

fhese scholars give priority to prosecution. I he institutions they

advocate for arc the tribunals. During these trials most of the attention goes to the

perpetrator and not the victim.

While stales in transition in Africa appreciate the fact that they have policy

options, there has been a historical perception that transitional justice institutions are a

threat to national reconciliation. This is because truth commissions and criminal tribunals

investigate extremely divisive and violent histories, fhey arc often viewed as obstacles to

reconciliation and interfering with settled scores, fhis in the end generates political

instability and interferes with the overall stability of a state. Because ol’ its political

questionable to

In the same breath, there have been scholars that have perceived these institutions

inlliience. some scholars have perceived transitional justice institutions as

or her offence*.”

as contributing to the triumph of human rights and their growing inlluence such as

the extent that they do not promote political change since they look into the past and 

uncover old scores, fhis is because they have a counter revolutionary agenda.”

African jurisprudence.’'

“ \ illa-Viccncio C. l utu D (2009) ‘ U'alk U’i/h f. 's and Lislcn', Washington, (icorgclown Ihiivcisily 
l*ress. p. .*'4
“ Daly I;. Sarkin .1 and Tutu D ( 2006) 'Reconcilialion in Divided Societies: Finding Common (.iround 
Philladephia I'niveisily of Pennsylvania Press
' Icirpcy J, (?003) 'Inirodnction. Ro/itics and the Past in Politics and the Past: On Repaiiin^i, Historical 

fn/nstices Lanham. VID: Kowinan & I.ittlefcild Publishers p. 1?
9



Institutions like the (.iacaca courts in Rwanda, depriving former ofllcials of political and

economic innuence thal they could use to frustrate reform, and establishing constitutional

precedents that may deter future leaders from repeating the abuses of the old regime.

'This study shall enter the first debate where it shall appreciate the role punishment plays

in retribution for a society that is wounded by the wars in Africa. The study will also look

at the positive impact transitional justice institutions have played in reaching this end.

Clearly out of the work of the transitional justice institutions wounds have been healed in

society and specifically

since there is a public admission of who was right and who was wrong, fhese institutions

have led to full recognition of the worth and dignity of those victimized by past abuses.

The study shall also enter the debate to determine whether or not transitional justice

institutions have worked in Africa in achieving their overall mandate which was to

achieve peace and reconciliation in Africa. The study shall be guided by the criticisms for

achieve justice we shall identify the ideal institution in dealing with the atrocities thal are

still evidence in stales in transition.

10

'■ Sikkink K and Walling B C (2007) 'The hnpaci of Human Hiffhls Trials in Lahn lineiiea ' Il Journal t'l 
Peace Researcli. pp. 427-440

and against these institutions. By making a clear comparative study of the mechanisms lo

as noted earlier restoration of self confidence for the victims

signaling a commitment lo property rights, the market and democratic institutions.''’

I ransitional justice also providc.s a method for the public lo recapture lost iradilions and



Objectives of the Research1.5

I he objectives of this study will be to:

K.xamine the role of transitional justice institutions in Africa1.

Analyze the mechanisms employed by transitional justice institutions in Africa2.

Identify the ideal transitional justice institutions for conflicts in Africa3.

Theoretical Framework1.6

1 he theoretical underpinning of transitional justice contains elements from several

17disciplines including law. sociology, political science which renders it a contested status

or whether it achieves its main objective to reconcile communities. Being a new and

developing discipline, transitional justice is relatively underdeveloped and therefore

wanting in

study will be drawn from several scholarly works

multifaceted discussion on transitional justice institutions

fhe theoretical discussions will be structured thematically and will begin with a

and discussion of transitional justice institutions including national.presentation

criminal transitional justice

edii New York

Routledge. Verdeja I;. (2004)

■( to terms with A/rocilies- and Sarkin D. (2008) lieconeUiulion in Divided Societies

II

a comprehensive theoretical framework. However the framework for this

18 which will bcnellt from a

■' See Bosirc I. (20067 Overptomised. Vndet delivered: TransiHonal Jnstiee in Suh-Saharan i/rica 
Occasional Paper Scries New York: Intcmational Center for Iransitional Justice p .i.i. leitel R, (1997) 
' Iransitional Jurisprudence - ^cw York: Oxford University Press. Krilz 1995 and Me Adams. J ed (2001) 
Iransitional Justice and the Rule of Law in New Democracies ', Norte Dame: University of Norte Dame

Press
' See l eitel R. ( 2000) ' Transitional Justice ', New York: Oxford Universilj Press: Ilayncr P. ( 2002)

■f nspeakahle Truths' Transitional Justice and the ( hallenge of Truth (. oimnissions 2

'Institutional responses to genocide and Mass Airtfcit y, Krit/ N (1997)

inicrnational and hybrid tribunals, followed by non



institutions including truth and justice commissions. I hese institutions will be discussed

with reference to the transitional justice theory.

iheorx ’s basic structure is the primary subject which is the assignment of fundamental

rights and duties and the regulation of social and economic inequalities and of the

legitimate expectation founded on justice.

I his theory also entertains two characteristic features: first there is an independent 

criterion for what is a fair division, a criterion defined separately from and prior to the

" Locke J (1690). Second 1 realise of Government Amen Coriier/Black Swan, Ave Mary Lane

Pelct (Ja> i l987)'-7fte Ha.sic PoUtieat nrifinas qfJean Jacques Rous.seau" I lackett Press p.

(ioiigli .L\\. / Ac Social C ‘oniracf ’ 2”" Ldn Oxford. I he Clarendon Press 1957

I ors.Mhe I) (2006) //«««//; Rights in international Relations’. Cambridge Cniversii> Press

■* Minou M, (1998) 7k-/u ecn l engeance and i orgivenessBoston: Beacon Press p 91-92 

’ ‘ Miiiow M, (1998) • Hetu een I engeance and i orgiveness op eif p.9,2

12

fhe main theory will be the theory of justice, fhe main aim will be to present a

theory of the social contract as

procedure which is to be followed and two it is possible to devise a procedure that is sure 

to give a desired outcome. The theory in relation to transitional justice will be applied in 

three paradigms; retributive justice which is focused on establishing legal accountability 

and punishment of* the victim*"': restorative Justice which focuses on the victim and 

restoring the relationship between victim, perpetrator and the society and icpaialivc 

justice which empowers victims by providing them with redress in recognition of their 

suffering." ' Transitional justice institutions can exist in one paradigm alone or incorporate 

a central tenet of multiple paradigms, in order to have the broadest impact on the

concept of justice which generalizes and carries a higher level of abstraction the familiar 

found say in John Lockc'‘\ Rousseau*' and Kant.* ’ Ibis



iransformalion of society. I'his study will lean on all the justice theory to help in

analyzing whether transitional justice institutions achieve retribution, restore peace in

society and rcparale the victims of atrocities in states in transition in Africa.

Hypotheses1.7

I his study has two hypothesis

I hat the choice of transitional justice institutions for African states is different in every

state depending on the informing factors

I hat more than one transitional justice institution can be used by a state in transition

1.8 Methodology of the Research

When choosing material, one must be aware that it will always imply a limitation

for the study and analysis."^ This study will be entirely built upon material of a secondary

nature, consisting of* theoretic and empirical literature as well as a number of scienlillc

articles and studies.

In order to avoid sources with extreme or especially angled views it has been

imperative that in the use of these secondaiy documents, guidelines that will help filter

unsuitable materials should be used. In practical terms it is important to eliminate rapport

that come from authors with ethnically based interest.

flic theoretical approaches of transitional justice institutions in Africa will be

Algeria, Burundi, Central African Republic. C'had.

' Lundquist (1993) ‘Ralionttle for Meta-Analyxis \ I.ondon: fhanics and Hudson p. 107
1.3

applied to all eighteen countries in Africa that have implemented truth commission a.s a

form ol transitional justice which are

Cole dTvoirc. Democratic Republic of Congo, I-thiopia. Ohana. Kenya. Liberia.



as

form

. In this examination.

14

a foundation lor the rule id*

possible during the research.

I his study shall examine the existing assumptions about transitional justice and 

the role of transitional justice institutions in Africa. Prom an abundance of literature on 

transitional justice the study shall examine the main objectives of these institutions as a 

of accountability through human rights trials in order to meet legal, moral and 

political obligations. This is meant to address past wrongs, lay 

law. deter future human rights violations and strengthen democracy 

the study shall identify factors that influence the decision of stales in transition to opt for 

transitional justice institutions as opposed to national legal mechanisms. The study shall

Morocco. Nigeria. Rwanda. Sierra Leone. South Africa, Sudan. Uganda and Zimbabwe. 

They will also be applied in Lustration in South Africa and special tribunals like in Sierra 

Leone and the International fribunal for Rwanda. 1 he study will explore all these cases 

and the transitional justice institutions that were used in order to find possible patterns in 

fuiniling the theoretical paradigms of retribution, reparation and restorative jusliee.

The study will compare African countries involved in transitional justice to establish if 

they have similar backgrounds and colonial history. The study will lake the shape of a 

comparative study of the transitional justice institutions in these countries.

The relatively lack of country-specific data on the impact ol transitional justice 

institutions means that the material for the study will come from academic publications 

and articles, fhe literature on transitional justice in general and political transition w ill be 

collected from books and academic articles, fhe majority of transitional justice scholars 

seem to agree on the general measures of the theory but some have slight diveiging views 

on their application, Rcllccting the different views they will be represented as objectively



also examine the consequences of failing to try perpetrators and the possibility of

Secondly, the study will analyze the mechanisms employed by transitional justice

institutions in Africa, 'fo test the hypothesis in existing literature, the study shall examine

the impact of all the transitional justice institutions alone and in combination that have

been employed in Africa. I'his will be done by collecting all data on the transitional

justice institutions and highlighting the mechanisms that these institutions employ. I he

study will guided by the theoretical underpinnings to determine whether or not all the

mechanisms employed satisfy the justice theory generally and specifically restorative.

retributive and reparative justice. It shall also be determined spceillcally if these

institutions by achieving justice reduce human rights violations or improve democracy.

I'inally. the study shall determine the ideal transitional justice institution suited for

conHicis in Africa. It shall be guided by our analysis and identify if using one institution

is sufncicni. I he study shall determine if using the holistic approach and using two

combinations of institutions is the better option by using trials and amnesties and trials.

amnesties and truth commissions. At this point, it shall be possible to determine the

effectiveness of the combined institutions using literature and our own analysi.s of the

institutions will offer an explanation to this puzzle. I hc transitional mechanisms allows

for a combination of institution.s to create a balance. I'urlher. it shall be determinable if

this is how' states can achieve maximum output to acquire accountability necessaiy to

transitional justice. See

l^ww.nolisei.wisc.edu lidb

15

The transitional justice bibliography finds over 2,000 scholarly works on

retributive violence and vigilante justice."^’

ww.nolisei.wisc.edu


Chapter Outline1.9

(Chapter One

Introduction to the Study

captures

(Chapter Two

stales that use more than one.
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will create a scenario where they undermine each other.

In conclusion the study shall rcl'cr to the literature examined to determine if

Chapter Three

I ransitional Justice Institutions in Africa

transitional justice institutions that are used by

miss the point to avert such atrocities, and be able to

avert human rights violations. It shall be possible to determine if using two institutions

The ('oncept of Transitional Justice

I his chapter introduces the historical development and theory of transitional justice. It 

also outlines the goals and principles of transitional justice.

transitional justice institutions 

explicitly slate the ideal institution that should be used by stales while al the same lime 

preserving their sovereignly, reconciling society and ensuring that justice is achieved.

This chapter will identify the various

African .states. We shall determine if the slates use one institution or if there are any

fhis chapter will give a general introduction to this study and outline. . I he chapter also 

the contextual background to the research. it articulates the justifications.

objectives, literature review, theoretical framework and methodology of the study.



(Chapter Four

An analysis of Outcome of Transitional Justice Institutions in Africa

I his Chapter will be a comparative analysis of the various transitional justice institutions

employed by African states. In this chapter that

institutions have been successful and the mechanisms they have adopted to reach that

end.

Chapter Five

(Conclusion

I his chapter will give a conclusion of the sludj' and discuss the emerging issues ieluting

to the study.

17

we shall examine which of the



CHAPTER TWO

THE CONCEPT OF TRANSITIONAL JUSTICE.

Introduction2.1

happened. I’or historians it is very

important to

w ars that

the historical period of the
exists today that have been coiled in

practice of transitional justice.
18

because there is a need to begin from

a recurrence of the conllicl.

all over the world, fhere have been very

The community has been concerned about the

exploitative and dwell on
issues are dealt with by transitional justice. A range of definitions of transitional justice 

history depending on

1 he international community is evidently concerned about states in armed eonlliet 

serious results towards the response of such

protracted conflict in the world.

punishment of perpetrators and why the crimes

have facts about why crimes happen and how slates deal with it. 1 his is 

a point of knowledge to acknowledgement lo deal

future and lo come out 

fundamental human rights, destruction of society 

determine whether or not to deal with the past or not. Transitional justice is the study ol 

how societies deal with past atrocities. Empirical evidence has shown that civil 

have come to the end have a high chance or recurring. There are war induced griex anees. 

People suffer from such atrocities and there is a need to deal with them at that point. A 

failure to deal with them is what leads to further and future conflict, fhis is because there 

are people who are angry and weak and there are politicians and entrepreneurs who are 

such weaker points to allow a recurrence of violence, t hese

with these root causes to avoid

When states arc faced with the decisions of dealing with the past to inlorm the 

of the atrocities that have resulted to massive violations of 

and its institutions, they have lo



be defined as lhe conception of justice associated with

extension of regular criminal justice

the iH/erval helueen tme puhiiafl

criminal justice.

Some prominent scholars have rejected the term itself, preferring instead to speak 

of post-eonlliet justice. But -post-connict justice” doesn't address the complexities and 

processes of political transitions, whether through conllict, negotiation, or state collapse. '

justice defined as

widespread human rights violations, from changes in

of memorials, museums and days of mourning, to police and court reform, lo tackling the

legal remedies lo rectify grievances. However this 

cases oi* mass crimes such

systems that rely exclusively on

definition fails to account for the limits of law, particularly in

as genocide, ethnic cleansing, and crimes against humanity. In trying to come to terms 

these types ofcrimes, not only does our moral discourse appear to reach its limit, but it 

also emphasizes the inadequacy of ordinary measures that usually apply in lhe field ol

Others define transitional justice as an

' I citcl, R. (2000) 'Trtmsilionai Justice'. UK. Oxford University Press, p. 169
'(iMillermo O'Donnell & Philippe C. SchmiUer. (1998) Tiansilions From Amhorllorkm Rule- lemmh-e

( oin/usioijs abou! Ibicerlain Democracies . Defining irctnsition as
l ee.bue and anoiher' Baltimore, John Hopkins University Press P. -15
‘ Rohl- Arriaza. N. (.•’-OO.I)' IrcmsUuuwl Juskce anJ I'eace Paper given al lhe Review Meeiing
■Role o|- llinnan Rights in Peace Agreements' al lhe International Council on Human Rights Polics.

Hellasl. March 7-8.
• Bassioiini M (cd) (2000) ConfUd Justice', Transnational Publishers. New York p. T1

I

distributional inequities that underlie conflict.' *

I ransilional justice can

periods of political change', characterized by legal responses to confront lhe w rongdoings 

of repressive predecessor regimes." A more broader definition would see transitional 

anything that a society devises to deal with a legacy ol conllict and or 

criminal codes lo those in creation



2.2

and catalysis that have seen

I'ielel notes that the development of transitional justice is 

phase, the democratization and political 

phase and the steady state phase. I'he origins of

erupted in history like the world wars

the world result to war.

concern of stale was domination as

modern transitional justice can

becomes understood as both extraordinary and international

1945. In this era which stretched up to the time of the second world war, the major 

realism was the modus operandi of the lime and

' Michael Walzcr.t 1992) * Regicide and Revolution: Speeches on the Trial of Louis Xi! ' Michael Walzcr 
(ed».. Marion Rothstein trans.. Cambridge: Cambridge University Press. p.l8

2

norma! justice then was

the world was seeking to form alliances to dominate politically, economically and 

era. fhis meant that national justice was no longer a domestic

development in three phases; the post war

fragmentation phase or the post cold wat

be traced to World War I? However, transitional justice

in the postwar period alter

It therefore leads its to conclude that transitional justice is the process employed by states 

to achieve justice for atrocities committed during conllicts and to rebuild society in the 

aftermath of such conflicts through reconciliation.

Historical Development of Transitional Justice

The development of transitional justice has been reactive to the conllicts that have 

and the cold war. fueled by the many root causes

perceived to be of international interest because of the tad that

socially during this 
concern of states because they were internationally inclined and they made decisions that 

would elevate them higher into the International arena. I his period in the hisloiy

a systematic



transitional justice saw the life of the attempted trails in Germany “ resulting from the

international criminal accountability in this period in history.

In this era. the major concern of justice was to explain the unjust war and define

states allied to Germany in the war would be held responsible for acts of war undertaken

responsibility. I’his raised critical uses to the relationship between national and

international justice due to the formation of alliances.

meant to deter future killings rather to prove

collective desire to bring Germany to

the economic frustrations that saw the

shifted fromWWII. During this

International to National and rolled down to the individual to allow the prosecution of

I his form of justice was

as t'pposed to

account during the Second World War fueled

the parameters of justifiable punishment arising from actions of persons involved in the

*’ Battle G. (1921). 'The Irials before the leipsie supreme court of Germany accused of war crimes'. K
Virginia Law Review Pp I 1-24, p.l2

See Article 231 licaty of Versailles June 28, 1919
3

by CJermany which shifted the transitional justice focus from collective accountabiliis at 

when alliances were the order of the day, to individual judgment and

war. I here were concerns of whether to punish Germany for its aggression and w hai

country rise in war in era. accountability was

a time

f irst World War which were meant to be punitive the perpetrators to deter future

consequences for their actions. However, this

carnage. This i.s where the beginning of failures of national proseculion.s

meant to be punitive especially to (iermany and was not

form of punishment should be meted. Important to note in this period is that sanctions 

had been levied against Germany by the Versailles freaty of 1919^ which alluded that all

a point to state that there would be



criminals before the Nuremburg Mililar\

and the
convention'

and the development of

1"

4

’ Bussiouni C.( 1991) -rAe llislory o/lhe Drali C,Kle .,I Cn,„es Axah,., ,he I’eace a„.lS.euriiy o! MaMnd 

ill \(nncllcs Studies Pcnalcs. <'ommcntaries on the Intcrnalional Law ( oinniissioiis
Sec He,.kin 1., (1990) rhe Age of Rights' Scss York; Colun.bia Lniversi.y Press 1>. 16. Sec I n„.ek I'. 

M , 1993,. -rhe l-ntetging Rights to Detttoctotie Goeetnaoce' 86 American. Joun,al of International Law

" See Merryman 11. (2000) 'Lenv and Developtnenl Metttoits II': Slade 48 American Journal ol 

(’oniparalive Law. p 713

Reich as part of the trials of the major war

1 ribunal lor ollcnscs of aggression and persecution. I hc Nuremburg trials vt ere meant to 

forward looking nature otjustify and legitimize allied intervention in the war as a

law as a tool for modernization

transitional justice at this stage. These events in history revealed a unique transitional 

Justice dynamic that international justice recurs but is transformed by past precedenis and 

new political context. The postwar turn to international law saw transitional justice gam 

international response and international accountability for war crimes.

inicrnalional

airociiies and the offenders of the law ot war. ( onstitutionalism

was also an informing factor in the development of

deterrence.

After the second world war. there was a development of International justice 

inform of conventions and treaties such as the Cienoeidebecame the rule ol law

and the Geneva Gonvcnlions which regulated the law ol war 

principles of criminal responsibility also grew the international policy to guarantee the 

rule of law. I lowever the rule of law was questionable by some because it wa.s advocating 

for liberalism in an era where the dominating theory of interaction of states wa.s realism. 

I his meant that transitional justice was not achieved as it should have. I he noted turn to 

law meant that transitional justice was an international legal response to



of democracy and the end of slate

with either the Soviet Union

of the Jihad and the invasions of Iraq and Afghanistan.

since they fell that
sought to result to

’ 1

5

lluiiliiigtoii S, P (1991) -The Tbirtl

I niversiu of()klalu»ma Press. P 12.

(lovernmcnls born of liberalisl movements

desire to legitimize themselves and therefore the obvious shift to nation slate mechanisms 

to achieve justice seemed to be the better alternatives. The democracy. Human Rights

of political transition and the development ol

a challenge and slates

having made a

signillcanl contribution to transitional justice and were

the World War II era mechanisms. The Falklands War posed 

domestic trials to deal with the atrocities.

international rule of law would not necessarily adequately address domestic needs.

and democratic revolutions had a

iyemocra/i=cHion in the hale Twentieth ('enniiy‘. Xonuan.

September 2001 attacks, the rise

These liberal stales did not really perceive the Nuremburg trials as

therefore reluctant to conform to

Post Cold War sees the development

supremacy as it were. The cold war also brought an end to the internationalism of this 

of transitional justice. Transitional justice in post

began in 1989 and saw the emergence 

democracy. The collapse of the Soviet Union, the end of the bipolar balance of power, 

and the attendant increase of political democratization and modernization ushered in the 

new transitional justice.’' During this lime liberalism arose and regional developments 

were represented a.s independent of one another but there was evident political inclination 

or the United Stales bipolarism. I his did not necessarily see 

the end of violent con IT id. It saw more recent, violent confrontations in history like the

first, or postwar, development stage

cold war is associated with the wave of democratic transitions and modernization that



the debate as to whether

providinglegitimize the

main aim of transitional justice was misused. Ilaccountability and reconciliation, fhe

legitimizing succeedingdiverted

governments

12during the transitioncoming into power

means such as truth-seeking

and accountability.'^ There was a

reconciliation became an immediate concern of states.

be prosecuted, retroactivity of the law, conflict

I’his is what lead states like

selection of persons to

and the selection and independence of judicial personnel.

on existing laws.

South Africa to forego prosecutions and opt for alternative

clear shiR from international transitional justice to

no end. The

and the rule of law. What was

conventions such as the Universal Declaration of Human Kights which provided lor the 

the right to life and freedoms ol speech.preservation ol fundamental rights such as 

association, freedoms from torture al this time in history saw

■ Sec I eilel R (2000) 'rransi/ional Justice \ New York: Oxford l.'nivcrsily Press. P. .23 1
Zvl V. P (IW) JiUemmus ,rrrausiiinnal Jusfiee: f he < South A/ricce^ Truth auJ Hee.ueihan.u

I ounuissiou 52 Journal of International Affairs, pp 647- 661, p 647
6

and accountability tofrom acquiring justice

in post conlliel reconstruction of institutions including justice institutions 

just and fair was determined by the political entity that was 

which raised issues as to the criteria for

alternative means.

On a more positive note, other factors arose on this time. States in transition also 

developed an interest in healing and reconciling the society. National values of peace and

successor regime and advance nation building with

Slates ought to prescribe to national or international mechanism rage on to 

rule of law as noted clearly evident in this era were equated with trials by the state to



l urther in this stage of development, transitional justice encompassed a new concept ol

restorative justice where healing of past abuses was a consideration. Institutions such a.s

truth commissions were established to look into the past and create a historical record ol

events together with mechanisms such as institutional reforms which dominated the new

develop the rule of law to accountability and preserving the peace through reconciliation

and forgiveness. All these concepts led

transitional justice was born. Issues of ethics attached to political inclination were a major

other non stale actors such as NGOs and human rights groups.

resolve the issues when a whole society for instance was involved in the atrocities like in

the Rwanda genocide and therefore the process became tainted with political inlluence.s

characterized by acceleration in conflict resolution and a persistent discourse of justice

throughout law and society.

The final milestone in the development of transitional justice was associated with

7

concern of slates, morals informed political choices and decisions that were informed by

'This period in the development of transitional justice had to deal with how to

us to conclude that a psychological angle of

contemporary conditions of persistent conflict which lay the foundation for a normalized

modus operand! of the time. Transitional justice moved from the need to create or

These contemporary political conditions include war in a lime of

and manipulations. Toward the end of the twentieth century, global politics were

" sec Icilcl Kuii (i.. <20<)0> 'Tranxitiona! Justice (ieneulugy ' . Harvard Human Rights Journal: pp 
94 p.7«

law of violence.’ ’



opines ihal'^’ contemporary political developments have spurred the nc^rmalizalion ol I he

transitional rule of law, the integration and regularization of transitional institutions and

processes. The present development of humanitarian regime, the old law of

has merged with the law on human rights shows the evolution of

transitional justice. I’citel in her article identilles the contemporary trend ol* the

normalization of transitional justice, seen in the modern increase of the humanitarian

regime. What has been visualized as post-conflict rule of law has now become the

standard, rcllecting that the world is living in times of enduring divergence and sanctuary

through institutions such as the International Criminal Court (ICC) established under the

Rome statute as it were in the Nuremburg trials to prosecute war crimes, genocide and

crimes against humanity.

century, political instability and violence in Rwanda resulted in

the creation of the ICl'R.’’ It has been criticized that it does not operate on the site.s

where the crimes being investigated took place. This fact, so the criticism goes, creates a

Neighbor My I-ncniy (cds) (2003) Eric Stover and Harvey M Weinstein Cambridge University Press p. 70

8

concerns, and that this broad exposition is apt to devise foreign policy making in the

modern global dealings. During the development of transitional justice at this stage, states

war which

peace*', political disintegration, fragile states, diminutive wars, and fixed conllicls. Ruli

were seen to result to postwar mechanisms of courts o law applying the rule of law

a slcad\-slalc

During the 2P*

■' I lalbvrslam O (2001) 'ITar in a Time of Peace: Rush. Clinton and the (.ienerais . I'k. s^ribncr. Simon 
Sclmsicr
I cilel (2002) 'Transitional .lustice in .Veil’ Era'. I'ordhani International Law Journal. V*»I.26:X9.L Issue.

■I. .Article 2 P.<X)2.
‘ Karakc/i. Lrusaro Mshiniiyimaiia "l.ocali.dng .htsHce: Cacaca in PostAienoeide Rwanda' in \l\



between 999-2005 and Lebanon since 2007. employ both international and local jurists

committed after July I

over crimes committed on the territory of such slate

Council has referred the case

and adjudicate on the basis of a mixture of national and international law

international criminal justice since

'*hitp://plau>.stantbrd.cdu/ciitries/justice-iransitional/notcs.html#9
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case to it and most of the cases

Perhaps the most significant development in

earlier noted by the Rome freaty in

countries have referred these cases

of Sudan, which is not a parly to the Rome treaty. After

2002. by a national of one of the states that arc party to the Rome

'’’.Recently six Kenyan citizens

jurisdiction over serious crimes genocide, crimes against humanity, aggression

clear disconnect between the people who suffered throughout the war and the process in 

which their suffering is addressed. 'I'he attempt to address such criticisms has resulted in 

the creation of a rather innovative form of international justice the Internationalized or 

Hybrid Courts, fhesc bodies, which have been operating in Bosnia Herzegovina since 

2005. Kosovo since 2000. Cambodia since 2003. Sierra Leone since 2002. l-asl I imor

conducting an investigation into the referral, the court's prosecutor has recently issued an 

indictment against Sudan's President. Omar al-Bashir

Treaty. It also has jurisdiction

parlies, or when the UN Security Council refers a spccilic

before the ICC involve ongoing conflicts. So far the ICC has taken up case.s ol war 

crimes committed in Uganda, the Congo and the Central African Republic. All three 

themselves. In addition, fhe United Nations Security

the Nuremberg trials has been the establishment as

1998. of the permanent International Criminal Court (ICC) in I he Hague. 1 he court has



were summoned by the Court to answer various charges including crimes against

humanity.

One of the most innovative features of the ICC is the fact that it gives a signilleanl

role to victims in its proceedings. Victims can send information directly to the court's

prosecutor, they can request the opening of a preliminary investigation. the\- can appear

before the court's pre-trial chamber when it deliberates on whether to open a full blown

investigation into a case, and. most significantly, they can ask to present their position

during the trial itself, foday, the normalization of transitional justice is about expansion

of the rule of law. I he development of humanitarian law. human rights law and criminal

law has constrained the conduct of states and individual in war. fhere is an appeal to

universal morality through the respect of fundamental human rights which is the

transitional justice trend as applied today.

further, the reasons and justification for states to engage in transitional justice

have also mutated. I'hey have been influences as noted by political decision.s and pressure

from the developed to the developing states to find ways to reconcile societies. I he

underlying values of transitional justice have been to reconcile societies and to achieve

resulted in the creation of truth and reconciliation commissions which fall under the third

She opinc that under

cases is an end to the cycles that perpetuate war, violence and human rights abuses. It is

genealogical phase of transitional justice as

justice. Although they appear to be at opposite ends of the spectrum, the goal in both

proposed by Icitcl.’*^

worth to note that the historical pursuit of justice in period of political unrest, have

'' See 1 eilet R (2000) * Transitional Justice' .UK, Oxford University Press, p.81
10



this (ace there is an acceleration of'transitional justice phenomenon as is known today.

associated with globalization and typified conditions of heightened political instability

'I'he 'I'heory of Transitional Justice2,3

fhis theory was advanced by John Rawls and he argues that it carries to a higher

level of abstraction to the familiar theory of the social contract as found In the writings of

Rawls continues to argue that justice as fairness

corresponds to the state of' nature and the traditional theory of the social contract. I his

concept i.s also termed as principles of political right. Every

Contract with others. In this social contract, everyone will be free because all forfeit the

is accountability in society: no man above all else or above the law and all actions must

be accounted for in order for society to live peacefully.

Justice as a theory in the contemporary world rides on the rule of law. Many of'

the challenges that African states face today in establishing the rule of law is the

historical lack of development of the rule of law, dating back to colonial times and

In the aftermath ofcontinuing throughout the first three decades of independence.

conflict or authoritarian rule, people who have been victimized often demand justice. The

1 I

man must enter into a Social

' I citel R.. (2000) Tiansilional Juslice GenealofC>\ Harvard Human Rights Journal, pp, 69-94. p 71
' l.ockc J (1690). See(nuf Tiealise of Ciovenvitenl'', Amen Corner/Blaek Swan. A\c Man l.nnc 

Rdiisseaii’s (1762). Ihc Social Contract* and Kants 1.(1785) * The Rnindation.s oC the Meiaph\sics ol 
Morals’ Broadview Press

John I.ockc. Rousseau and Kant.“'

same amount of freedom and impose the same duties on all. It therefore means that there

and violence.'

notion that there cannot be peace without justice emerges forcefully in many



communities. Justice can be based on punishment and corrective action lor wrongdoings

or on restoration or emphasizing the construction of relationships between the individuals

and communities.

I'his theory emphasizes that people who have committed human rights violations.

or ordered others to do so. should be punished in courts of law or. at a minimum, must

publicly confess and ask forgiveness. In any modern society, punishment i.s necessary to

make perpetrators accountable for their past actions, deter future crime, counter a culture

of impunity: and create an environment in which perpetrators and victims can realistically

be expected to live next to one another.

During the development of transitional justice it became acceptable in the

internationally that universal conceptions of ‘justice’ were the major platform on which

The most contested issues relating to transitional

justice are about legal issues and procedures that are invoked by international law and

therefore the humble inclination that transitional justice cannot do without international

law especially in matters relating to prosecution of perpetrators.

only function within the ambit of the rule of law and

justice. The applicability of this theory

therefore using different approaches to justice to meet this end.

Legal, distributive, rectification, reparative, restorative, distributive and transformative

justice has been invoked to bring societies to reconciliation and facilitate accountability.

12

Mani. Rama (2005): 'lialancina Peace with Juxtice in the Aflennath oj'Violent (.'onflict'. Journal of 
Development 4« (3): 25 34. p29

accountability. States are

I hese are legal concepts that can

needed to attain lasting peace which seemed impossible without reference to justice or

was further advanced by the fact that societies

transitional justice was premised.”"



However it is paramount to note that even if all these forms of justice have been

used in society there is a clear distinction between the modern western imposed form of

justice and the local forms that have their own dynamics. 'I'hese mechanisms have been

employed by states to solve disputes between communities. It has emerged recently that

most would prefer them because they belong to the society as opposed to being imposed

upon them and they arc widely acceptable. These traditional mechanisms are however not

been free of western criticism because they arc seen

with the theory of justice, go full cycle to end at accountability. Mani notes that peace

builders often fail to integrate communities’ values inherent in local culture in their quest

transitional justice is achieved in

collaboration with society and just peace to address atrocities in a sustainable manner.

Goals of Transitional Justice2.4

fhcrc is a possibility and a justifiable one that as transitional justice ha.s

developed, its goals have mutated over time in the difTcrcnl eras that can be discussed the

goals of transitional justice

measure whether or not there have been positive or negative impacts on the mechanisms

applied since it shall be limited to one single goal at any one lime.

Different scholars have attempted to identify the goals of transitional justice.

providing for

' Mani R (20051 Hevttnd Ketrihution. Seeking Justice in the Shadows of War’, (’ambridge Poliiy Press, p
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for justice'\ll therefore follows that justice in

this would be counterproductive for our research because the study would not be able to

Ui/abeth Iwenson identifies four major goals of transitional justice as

as though they don’t in conformity

as they have developed and changed over lime. However,



individual criminal accounlabilily. deterrence and punishment and establishing a common

carry the society forward in a process of’ healing and

Miriam Aukeman identifies five separate goals for any justice process to

include retribution, deterrence, rehabilitation, restoration and condemnation."^ Stales in

transition consider taking measures to bring accountability for the actions of perpetrators

of human rights violations to provide public justice for the masses, reestablish the

authority of the law and to adopt measures to ensure that there is no recurrence of such

conflict in society.

alleinpling to heal divisions in society that arise as a result of conflict, bringing closure

and healing the wounds of individuals and society, particularly through truth telling:

providing justice to victims and accountability for perpetrators: creating an accurate

historical record for society: restoring the rule of law; reforming institutions to promote

democratization and human rights: ensuring that human rights violations are not repeated:

for purposes of this study, three goals of transitional justice shall be relevant

because they will provide an opportunity to analyze the impact of the transitional justice

14

‘ I Acnsoii I-*. (2004) 'TnUh and Juxtice in Sierra Leone: Coordinalion between Commission and the 
(mill'. Colonihia l aw Review 104. No 3 7.30-767

/Xiikeinaii VI (2002) 'l-ixiraordinary LvH. Ordinary Crime: .4 framework for nndersiandinj^ Transiiional 
■liisiice . I lai'vard I liiinan Rights Journal 15 pp.315-353
' Bickford I... ( 2004). ‘ Transitionaf Justice', in fhe Encyclopedia of Genocide and Grimes Against

i fuinaniiy Vol. 3. pp 1045 1047

truth about the past which can

and promoting co-existence and sustainable peace.^*’

reconciliation." ’

Iransilional Justice employs mechanisms that focus on addressing, and



mechanisms on the same since they are more established and useful to the research. The

first goal of transitional justice is the realization of criminal justice.

C'riminal justice has been achieved in transitional justice through institutions that have

crimes to achieve justice and uphold the rule of law. I'he institutions used to meet these

goals have been Ad hoc "fribiinals of Former Yugoslavia and Rwanda, the International

second area of concern which is offender accountability.'^ In the traditional criminal

Communities are impacted by crime and should be considered

victims, opportunities to build a sense of community and mutual accountability, and

encouragement to lake on their obligations for the welfare of their members.

I'he second goal of transitional justice is truth seeking. It is commonly argued that

truth-telling and peace go hand in hand. Bassiouni notes that without truth- telling, "the

15

encouraging olTcnders to understand the impact of their behavior and urging them to take

justice system, offenders are discouraged from acknowledging their responsibility and are

invoked court proceedings to establish individual responsibility for perpetrators of war

steps to put things right.^*

given little opportunity to act on

Robert Bates et al.. (2007). 'Consolidating Peace and MUigating ( onflicl in the Aftermath oj Violence 
W ashington. IX'; American Political Science Association Task Force on Political Violence and l errorisni. 

p. 4,S6
l-lrie Brahni. (2007): * Uncovering the Truth: Examining Truth Commission Success and Impact. ’ 

International Studies Perspectives 8(1) p. 16.

stakeholders as secondary victims. Communities need attention to their concerns as

their responsibility. Real accountability means

embers of yesterday's conflict can become the

Criminal Court and respective national courts. Under criminal justice, there exists a

fire of tomorrow’}? renewed



employed by lhe

lo expose and publicly

social healing and reeoncilialion. allowing an

and dciers lulm-e atrocities. By exposing the truth of past crimes, victims and survivors 

can begin to heal from the trauma ol'war and receive closure, l hey will them work 

towards reconciling with their former adversaries.

A further goal of truth telling is to determine the narrative truth about past events 

the exact numbers of victims and missing persons and to promote the personalization ol 

a history of past events based tin

conflict’."'*'l'ruth telling gives an opportunity for the perpetrator

account for wartime misdeeds. This process is aimed al promoting justice by promoting 

official record of lhe occurrences to be kept

Bassioiini M.C (1996) Searchmg/or Peace anJ Achieving Justice: lhe Need for Acc„unlahilily\ Law

and Contemporary Problems .‘>9(4);pp9-28, p26
“■ Krilzl 2001) ■ rhe Kale of Law in the Post conflid Phase: Building a Slahic Peace.' in Turbulenl I’cace: 
l he Challenges of Managing International Conflict, ed. Chester A. Crocker, Fen Osler I lanipson and 

Pamela Aall. Washington. DC: US Institute of Peace Press
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victims, thereby preventing manipulation and creating

the truth, l he third goal of transitional justice is to achieve institutional rclorms. 1 he goal 

restore citizen confidence in state institutions. Reforms

contribute to the prevention

jurisdiction over .security services, rcrorni of the justice system, and adoption of new 

legislation." One of the First measures is the removal of violent and corrupted olhcials 

from the public sector through verification process that examines the responsibility of 

public official.s for human rights violations and includes the processes of vetting and 

lustration or establishing responsibility.

fhese core objectives can only be achieved il the mechanisms

society seeking to achieve justice are acceptable to that society. This means that these

of institutional refonns is lo

of further outbreaks of human rights violations civic



individuals. The respccl of

Principles of Transitional Justice.2.5

The principles of transitional justice

I rhe justice Principle requires holding

other benents. including promoting

in fhe breach: Why punish stale criinina/s

17

objectives need to be instigated in a society that has respccl for the rule of law and 

can transitional justice be achieved. 1 he roots

“ See. Mulainud-Goti (1990), 'Transhionaf governments

Human Rights Quarterly 12 (I):Pp. I-I6.p.l2
■ (ioldstonc R. ,1996,: Teuce Missions and Justice /<„7 2: i X Peoec- Missions ,n.ol,en.en,

in Tronsiiionol .lnsiice \ Journal of International Law and Polities ; Winston-Salcn. North fart.hna. I SA 

pg.501.

are informed by the values of transitional

justice which arc justice and reconciliation.

individuals accountable for the worst transgressions ol universal human tights, including

is that trials in

former IC'fY

upholds the concepts of justice. Only then 

of transitional justice impose obligations and rights upon 

human rights is the core duly and accountability is what must be achieved.

prosecutor Richard 

from periods of serious human rights violations ean hope for an enduring peace. Without 

it. the terrible rale of war crimes will nol abate.^

Countries in transition often face a legacy of large-scale human rights abuses that 

cannot be fully addressed by existing judicial and non-judicial structures, in such 

situations, instead of forgetting the past, many countries have used transitional justice 

mechanisms to seek the truth, pursue accountability, provide reparations to victims, serve 

justice, and take .steps towards national reconciliation. The reconciliation principle offei-.s 

rcconcilialion and psychological healing, fostering

genocide, war crimes and crimes against humanity. I he argument 

particular will deter future human rights violations and conflict.”

Goldstone, for example argues that with trials, ‘‘countries emerging



peaceful and democratically governed country. This is often presented

■fhe other principle of transitional justice is reconciliation. Reconciliation varies

in meaning and significance. It can simply mean co-existence or it can mean dialogue.

remorse, apology, forgiveness and healing. For each person, reconciliation can begin at a

dilTercnt point in the post conllict transition: at the negotiating table, during the

prosecution of perpetrators or with the adoption of a new constitution, like in Kensa with

He notes that reconciliation is healing the wounds of survivors, exacting some form of

retributive and restorative justice, instituting truth seeking mechanisms to promote

historical accounting: and the provision of reparations and other psychological support. In

An important point

about reconciliation is that it is not an attempt to restore things to how they were before

much about an end result, such as

punishment, but rather about

relationships.

Journals, pp.335-40.5 p.38O
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v.v, justice; The .\/orafity of Truth Coimnissions'■son (2000), Truth

the national cohesion program. Oduro gives a more concrete deHnition ol reconciliation.

as truth versus

respect for human rights and the rule of law; and helping establish conditions for a

” Most notably in Rotberg & fhomps
Princeton University Press p.13‘1

“ Oduro I (3007). 'It hut du we understand by Reconcitiafion ' Enwraut^ IKfinitions of Reconcihafion in 

the Comexl of Transitional Jnstiee Review of the Literature on Reeoneihation' . UK, Oxford I’niversits

short, reconciliation ultimately connotes the practice of democracy.’ *

move forward together. It is therefore not so

justice.’'

a sequence of processes that build and improve

the conflict, but rather about constructing relationships in a way that allows everyone to



Reconciliation emphasizes on reconstructing relationships more than punishment.

notes that it is difficult to find reconciliation with the at least four elements

involved in reaching reconciliation. He further notes that striving to achieve truth which

is acknowledgement, revelation of clarity, justice, centered on equality

social contract or making things right, peace which is reaching harmony

mercy bordering on acceptance, forgiveness and compassion, the place where all these

four elements. Ledercch further notes that these different elements truth, justice, peace

and mercy are foreground at different points in time. In Rwanda, the tribunal was set up

element of reconciliation discourse to

appear through the Gacaca courts. Whatever the justification or stage in its process.

reconciliation is a process and an outcome at the same time and in most cases it achieves

reconciliation. It therefore follows as a value to transitional justice reconciliation cannot

be overlooked in the overall objective of achieving justice.

I.cdercch P. (1997) ‘Building peace. Sustainable Reconciliation on Divided Sacie/ie.s '. Washington 1)(*
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to deal with the perpetrators and only later did an

as noted in the

or unity and

I .ederach'"'



CHAPTER THREE

Transitional Justice Institutions in Africa3.1

Transitional justice implies the presence of both transition from authoritarian rule

to democracy and the rendition of justice as

presupposes both ’political change* and ’legal responses to confront the wrongdoings of

repressive predecessor regimes.' I ransitional justice institutions and mechanisms are the

major policy innovation of the late twentieth century to reduce human rights violations

and strengthen democracy. An in-depth examination of Iransitional justice has led to the

accountability mechanism for

previous governments. This is totally a political exercise which seeks to conform to the

existing or newly created rule of law in transition states because judicial institutions offer

some form of acceptable legality at an attempt to create accountability in such stales.

In history, there have been mutating reasons why slates engage in transitional

justice. Over the past decade, stales have used different mechanisms and institutions in

their opinion of iransitional justice. In general, these mechanisms used have included

prosecutions al domestic and international level, truth and reconciliation commissions:

police, military and other governmental records: public apology: public memorials:

reburial of victims: compensation or reparation to victims and or their familie.s in the

•/hutxifiona/ Justice Genealogy.' I lanard I luman Rights Journal. Vol 16. No I. pp 69-91
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l ietel. R. (i.. (2O()3>.

attempt if only to prove their legitimacy to create an

conclusion that there exists in common practice a need for regimes in transition to

a sign for renewed future. I hus. it

lustration the shaming and banning of perpetrators from public office; public aeces.s to



form of money, land, or other resources; literary and historical writing: and blanket or

individualized amnesty."

A more relined categorization of transitional justice institutions or mechanisms

will be through: fruth seeking through fruth commissions. Prosecutions through War

crimes fribunals. Reparation. Memory through Memorials and Institutional Reforms.

the worst transgressions of universal human rights, including genocide, war crimes and

crimes against humanity which arc evident in states in conflict. With the aforementioned

mechanisms and institutions however, it has become clear that transitional justice seck.s

to achieve much more by making an attempt to reconstruct relationships, psychological

healing, upholding the rule of law and reconciliation in society. There emerged debates as

the relationship between international and local politics and the impact of domesticto

the choice and implementation of any particular transitional justice

mechanisms, fhese debates have been influenced by the lack of clarity on the criteria

used by states in the determination of which of the institution to use to achieve

reconciliation and healing in a state in transition.

Africa is special. It is a continent endowed with both resources from human

Il is the most controversial of the continents and has had its share ol conflict fueled by the

unequal distribution of national and natural resources, territories, political inequalities

" Irankic K. (2005) 'Gendered Subiects of Transitional Justice \ Columbia Journal of Oender and Law . p 
153
' Audrey R. Chapman and Patrick Ball . (2001).' The Truth of Truth ('oininissions: f 'omparatire Lessons 
from IKiiii. South Africa, and Guatemala: Human Rights Quarterly 23( 1): pp. i 43. P. 23
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capital to natural resources and a large portion of conflict that surrounds these resources.

politics on

The general principles of fundamental justice require holding individuals accountable for



which seem to stretch from independence. Stales in Africa have as a result been

undemocratic, suppressive and dictatorial and as a result massive human rights violations

have been reported. Africa has also seen the development of judicial and non-judicial

mechanisms to deal with these violations and to create national cohesion and

reconciliation. Il has not been exempt from the development of iransilional justice

institutions to deal with these outbreaks. Of significance is the western influence and

As a result. Africa ha.s used four transitional justice mechanisms to deal with these past

Truth commissions, L.ustration and Institutional reform and

prosecutions

only three of the institutions which arc truth commissions, trials and institutional reforms.

The study shall not discuss in much detail lustration and memorization since they do not

produce sufficient experience in African for us to draw a conclusive evaluation of the

same.

Truth Commissions3.1.1

I ruth commissions are defined as newly established temporary bodies officially

that it is not a judicial process. However, the practical tenets ol truth commissions require

22

‘ llajiicr P. B (3001). I nspeakahle Truths: Facing the Challenge of Truth Couuiussioux' Nc\s 

l<<»utleduv

accountability and justice, methods coiled from experiences in Latin America and I ’urope

pressure for African stales to deal with the atrocities by creating mechanisms that seek

sanctioned by the state or an international governmental organization to investigate a 

pattern of human rights abuses. This definition is shared among scholars ' and most agree

In a close examination of these institutions however, emphasis shall be put on

experiences. These arc



that lhc\ are dellncd in some parameters that include the requirement that they are set up

the past and has some

authority that allows it greater access to information.

Chile. Cambodia, and Uganda suffered terrifying incidents of

terror and violence without the subsequent domestic political will or eonlldence to

prosecute n human rights violators. Domestic barriers proved especially pronounced in

nations where the violence was chronic and pervasive. Advocates seeking to articulate

and to enforce human rights pursued reporting by nongovernmental organizations and

journalists and also developed commissions of inquiry exposing and documenting torture.

murders, and other human rights violations that would otherwise have been denied and

'I'ruth Commissions developed in the contemporary world after the Balkan.s War

of 1912 and 1913 when an inquiry into crimes against civilian.s were reported. While the

first truth commission emerged in Uganda in 1974, the practice did not gain prominence

until the mid-1980s in Latin America. The modern Commission was first seen in l.atin

America In 1982 which were formed to at national and international level administer

justice by seeking the truth into the disappearance of people during the Dirty WaA

However Since 1980 fruth Commlssion.s have been created in Chad. Chile, l-ast l lmor.

I'-cuador. El Salvador, Ethiopia, federal Republic ol' Yugoslavia. tShana. (Juatemala.
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I rcciiian. Mark. (2006) 'Trmh ('omniissions and Procedural Fairness' , (’ambridge: Cambridge 
t niversily Press

■ C'o.x David (2008). ‘Dirty Secrets. Dirty liar: The Fjide of Editor Kohert J CoxlAcning Post Publishing

! 'unpany

(Countries such as

for a specific period of time with a specific task that focuses on

covered up by repressive regimes.'^



Haiti. Honduras. Nepal, Nigeria, Panama, Peru, Philippines- Sierra Leone. South Alriea.

Sri Lanka. Uganda, Uruguay, Zambia and Zimbabwe. Moreover, other traditional justice

mechanisms such as the Gacaca courts in Rwanda and the AJawced experts in Sudan are

also facets of justice in states in transition. In the original setting, statc.s saw no need of

creating truth commissions.

I he Realists perspectives governing power lines and alliance.s at this time in

history was more concerned with more stringent and power displaying mechanisms such

the 1980s and 1990s to see some established by national legislation, some by the United

Nations but the mandate mainly remained uniform to gather testimonials from victims of

mass atrocities in states and fundamental breach of human rights violations. I'hc Imdings

of these commissions were not always well received. 1'hey invoked controversial

reactions especially because they established individual criminal responsibility for state

actions or actions sanctioned by the state in most cases. The commissions were rarely

invested with the authority to prosecute, the commissions carried out their investigations

within the resources availed by states and submitted reports to that effect.

While it is undisputed that truth comiTiission.s were mandated to and purported to

find establish the truth, the 1990.S saw a diversion to further include another goal which

factors which were different from the initial position of finding fault. The Cold War

brought in new dimensions in truth commissions which were a liberal order. The original

setting of truth commissions relied on history and testimonies from witnesses and

reconstructions of the violations that had taken place. Notable

24
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was the reliance on history

as the Nuremburg trials. The structure and form of truth commissions mutated more in

was to create future relations through reconciliation and forgiveness. I hesc were social



which in essence meant that the longer the period the more vague and unreliable the

information became. K H Carr noted that truth commissions due to their reliance on

history, seemed to bring a country’s past into the present and purport to make it relevant

However, post Cold War saw truth commissions acquire an ethical change by

embracing history together with the proponents on the rule of law to achieve its end. On

the same breath it remained to be seen that truth commissions in this era that holding

individuals accountable for human rights violations at the expense of national

reconciliation would in return compromise the process of reconciliation because of

obviou.s concerns of the criteria used to determine those who would be held accountable

and national reconciliation because of those who would lose family and friends as a result

of the process. It is in this era that a clear divide as to the balance between reconciliation

and prosecution became manifest. This was clearly seen in the South African Truth

and genocide to abandon vengeance and embrace forgivenes.s to achieve national

reconciliation.

The original inventors of truth commissions

platform for healing in society to encourage future relations and to deal with the original

saw the rule of law as a guide in the

commission. Sierra Leone and Rwanda which pressured victims of apartheid, civil war

('arr I-. IK 1961) 'll'ha/ is Historys'. Random House. Ney York P. 4.5
Margaret I.. Popkin and Naomi Roht-Arriaza, (1995) *Truth as Justice: Investigatory Commissions in 

iatin. imerica.' Law and Social Inquiry 20( 1) pp. 56-98 p. 86
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by using it to make a social moral reconstruction of society.’

formalization of social solidarity.^Truth commissions therefore were to provide a

causes of such violence to avoid a recurrence. This is what justified the need to look into



the past to help shape relations in the future. I his view shared by ZalaqucU meant that the

Characteristics of Truth Commissions3.1.2

fruth commissions focus on past events to explain certain circumstances. They

present society. Il is reactive rather than proactive in bringing accountability and

reconciliation in society.

While establishing this historical record, their mandate and period of existence is not

perpetual: rather it is limited to a specific period in history or

do they operate like judicial institutions. They do not apply judicial rules of evidence or

any such procedures. Essentially they are social informal structures who have a clear

mandate to establish truth through truth telling and confessions and arc not in the

business of establishing criminal liability and meting out punishment. Finally, truth

commissions arc bodies created by a specific authority and therefore they are ollicially

stale or Ihc Uniled

Nations. Establishment under such authority as is stale authority means that the stale is

arc about the establishment of historical occurrences that seem to cause discomfort in the

scope or event in history. Secondly, truth commissions do not have judicial powers nor

understanding of the nature and role of truth commissions was to create a consensus

a specific geographical

concerning events about which the community is greatly divided.^

*’ Ziiliiinjcll.. .1. (1999). "Truth, Justice. auJ ReconcilUttfon: Lessons for the hiternaiional < 'auuuuniiy." tn < •omparalive 
Pence Processes in Lniin America. Amson. Cynthia. Woodrow Wilson Center Press: Washington DC.
"* Sark in J (1999) ‘ Preconditions and processes for establishing a truth and reconciliation coininissituj in 

Un audit, the possible interim role of Gacaca Community Courts 3 Law Democracy and Development
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more likely lo implement the recommendations of the state.'”

sanctioned and given such authority by a superior body such as a



I

have diflcrcd

Irulh commissions

In Africa, fhe Accra Peace

27

different needs in the societies in transition. However the distinctions 

and even the naming of the commissionscomposition, goals, process 

depending on the context ol each of the African stales.

3.1.4 Establishment ofTruth Commissions

The formation of truth commissions in Africa has been by various processes.

have been formed under the provisions of peace agreements, 

national legislation. Peace agreements arc pari of the processes of 

have been seen to recommendending wars or 

reconciliation efforts to bring such states to peace.

presidential decrees or

conflict and as a provision some

the South Africa Truth Commission

Morocco Central African Republic and Nigeria have also embarked on truth telling 

processes that promote reconciliation. Moreover, the Kenyan government has taken up 

this initiative to created a truth commission to look at the atrocities leading to the Post 

election violence, while the peace agreements of the Democratic Republic of Congo and 

Jberia have provided for the formation of truth commissions.

Truth and reconciliation commission in Africa have been created to address 

on the mandates.

3.1.3 Truth Commissions in Africa

Africa has been the home of eighteen truth commissions since their development 

originally from Latin America. Even though some never really saw the light ol day in the 

achievement of their goals. Truth Commissions have been established in Africa in 

Algeria, Chad. Burundi, Central African Republic. Ivory Coast, Democratic Republic ol 

Congo. Morocco, Ethiopia. Kenya. Ghana. Liberia. Rwanda. Sierra Leone. Uganda. 

Sudan, Zimbabwe, Nigeria and South Africa. The most celebrated of the commissions is 

while those of Sierra Leone. Rwanda. Ghana.



I

Agreement" signed in Liberia between the government of Liberia. Rebels and political

of Rwanda

recommended the establishment 'Lruth commissions to deal with the atrocities committed

truth commission, the implementation of the same has prompted states to create national

legislation through Acts of Parliament that have given the truth commissions their legal

force, l ruth commissions in Africa have been governed by diflerent Charters and Acts ol

truth commis.sions operated under an Act of Parliament.

also presidential decrees declared in Chad^“. Ethiopia^*. Algeria" andI'hcre were
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new parliaments established after the conflict. The Liberian", South Alrican . Sierra

Leone”. Rwanda’^ and Ghana”

“ rhe Accra Acceptance and Accession Agreement 1994
The Peace Agreement between the Republic of Sierra Leone and the Revolutionary United l-ront of 

Sierra Leone (RUI-7SL) (Lome Agreement) 1999
'' rhe (ilobal and Inclusive Agreement on Transition in the Democratic Republic of Congo (* I he Pretoria

Agreement) 2002
“ rhe Peace Agreement between the Government of the Republic of Rwanda and the Rwandese Patriotic 

l-ront ( Arusha Agrccmenl) 1993
An Act to Establish The Truth and Reconciliation Commission ( I RC) of Liberia 2005
Promotion ofNational Unity and Reconciliation Act No. 34 of 1995

' rhe rnith and Reconciliation Act 2000
rhe Government ofNational Unity Law No. 3/99

’ ' rhe Nalional Reconciliation Act No. 611 of2002
" Decree No. 0I4/PCK/CJ/90

Proclamation to Provide for the Establishment of the OfTice of the Special Prosecutor 22/1992

Presidential Decree No. 01-71

of the Democratic Republic of Congo”

parties, I'he Lome Peace Accord” of Sierra Leone. 'I'he comprehensive peace agreement 

and 'fhc Arusha Agreement"

in the respective countries. After a recommendation from peace agreements to create a



-1

Morocco"’ lo govern the truth commission while Burundi’s commission was established

I’urthcr. some truth commissions in Africa were established by the governments

legal notice or

were

formed by such orders.

I he choice of name of a truth commission is a consideration that needs to be made ifonly
il

briefly. Usually, such a decision is influenced by their mandate, whether it is to establish

the ‘truth* or the fundamental reason of their creation for instance to ‘investigate the

disappearance’ ora broader mandate such as ‘inquiry into violations of human rights’. In

Africa, reconciliation commissions are specific to the role and this can be derived from

their names. The name Truth and Reconciliation Commission was given in countries like

I Jberia. South Africa, Sierra Leone, and The Democratic Republic of Congo while that of

Kenya is called the Truth Justice and Reconciliation Commission. However a name

29

in transitions or by new presidents after they took power through a

depicting a broader mandate was given in Uganda,”’ Ghana,"^Rwanda."'^

and Ethiopia

Nigeria.’*’

presidential order. The truth commissions of Zimbabwe. Nigeria"^

by a resolution of the security council of the United Nations."’

’ Oahir( Koyal Decree) No. I 04-42

United Nations Security Council Resolution S/RES/I0I2 (1995)

” The Oputa Panel was officially inaugurated by President Obasanjo by statutory instrument No. K of 1999

' Proclamation lo Provide for the I Lstablishment of the Office of the Special Prosecutor 22/1992

I he Commission of Inquiry into Violation of Human Rights

National Reconciliation Commission
' National Unity and Reconciliation Commission
" Human Rights Violations Investigation Commission later call Ihc Judicial (’ommission for the 

Investigation of Human Rights Violations



Names arising from specific roles are seen in countries like

Mandates of Truth Commissions3.1.5

The mandates of truth commissions are defined by the authority that creates them.

Issues such as the length of operation, time limit and scope of investigations will form the

mandate of the truth commission. Truth commissions in Africa have varied mandates in

the enforcement of their duties, fhe mandate of truth commissions delineates the purpose

guidelines and boundaries within which the commissions must function. Since the

mandates are not uniform, some are specific to an event as that of Zimbabwe which was

mandated to investigate the killing of people in Matabcleland region, a specific regime

like in Ethiopia as shall be discussed later, or broader mandates focusing on post

independence periods like in Ghana and Kenya.

One of the major mandates of truth commissions is fact finding through

investigations. These commissions can do an analysis of the causes of conflicts in any

country and focus on major crimes such as human rights abuses, mas.s killings, forced

30

as Chihambakwc

of the truth commission the powers and the limitations set for it fhe mandate.s set

Morocco'* and Burundi.’"

“ I-.quity and Reconciliation Commission
International Commission of Inquiry for Burundi 
Ad I foe inquiry commission in charge of the question of Disappearances

' * I he Special Prosecutorial Process in Ethiopia by the office of the special prosecutor

Zimbabwe commission of inquiry into the Mateleland disturbances also known

Commission of Inquiry
” The Commission of Inquiry into the Crimes and Misappropriations committed by l A-Presidcni llabrc. 
His Accomplices and/or Accessories.

Algeria.” IThiopia,” Zimbabwe’' and Chad.’^



DRC and Rwanda. The l-thiopian

U) dale, rhe shoriesl

truth commission which became a permanent working body in 2002.
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disappearances and torture.

investigate economic crimes against individuals as in Ghana

Countries like Liberia, South Africa, Kenya. Uganda. Sierra

ran for fourteen years, the

on lheir rights

to investigate specific events such as

foster reconciliation and educate the public

Lately truth commissions have also had the mandate to 

or against an entire racial

group as in South Africa

Leone. Ghana. Nigeria, Morocco, Algeria and Chad sanctioned broad investigations on 

general gross human rights violations and violations of humanitarian law. disappearance, 

sexual violations and as noted economic crimes. There are additional specific mandates 

the assassination of a former president in Burundi.

■ 1 mill and Reconciliation Commission of South Africa Report 1998 P. . 9

** the National Reconciliation Commission (Ghana) Report P.51-155
- Roht-Arriza N. (2004) ReparuHons Decisions and DUenmas', Hastings International tind Comparative

law Review 157.176

organize public events to 

together with drafting laws to foster reconciliation in 

commission was lo investigate abuse of power by the previous government.

I'he duration of the mandate is also a consideration to make. Having a lime limit 

of a truth commission is not an option. This is a political and social process and it should 

not drag on for too long. Democratic transitions are usually peaceful and it is important 

that states lake advantage of this period to gain some millage on reconciliation. In Alrica. 

the longest running truth commission is that of Ethiopia having 

Rwandan truth commission has been running for eleven years 

running commission is that of Burundi which ran for ten months. There are two active 

truth commissions in Africa now. The Kenyan one created in 2008 and the Rwandan



Prosecutions3.2
violations of human

crimes under international law.

International Criminal 'fribunal

IO

transitional justice characterized by the widespread

America. I hc second generation is primarily identified with the United Nations Jr/ hoc

Prosecutions have also been done by the

exponential

VIcernik. .1. (7.005) Jus,ice and Peace? Hou- the Inlernalional Criminal Trihnmd [ffeCs Sociclal Peace 

in /iosniu: Journal ofPeace Research 42(3) Pp. 271-289. P. 288
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In the post-Nuremberg era saw the llrst generation of

The prosecution of perpetrators who have committed gross 

rights is a critically important component of any efl'orts to deal with a legacy ol abuse, 

to deter future crimes, reduce victims’ sense of marginalization

and grievance.

norms, and begin the process of reforming, building trust in government insiiiuiions. 

reaffirm the rule of law. and contribute toward reconciliation.’*’

Prosecutions can serve

re-establish trust between victims in the state, rellcct a new set of social

discussed in chapter two

use of truth commission in Latin

tribunals for Yugoslavia and Rwanda.

International Criminal Court (ICC). Since the 1990s there has been an 

growth in the establishment of new mechanisms for pursuing justice post conflict creating 

what is today a system of international justice. These mechanisms include individual 

international tribunals, the birth of the International Criminal Court in The 1 laguc, 11> brid 

courts and the increased use of universal jurisdiction by individual countries prosecuting

In Africa, of significance is the United Nations

for Rwanda. The International Criminal Court and the Special ( ourl lor Siena Leone. 

Due to the overwhelming difference in the mode of establishment, the mandate and the 

characteristics of these institutions shall be discussed separately and note the overlapping



!

3.2.1

1991. The

a permanent

established the International Criminal Court.

I
I
!

I

International Court A/CONF. 183/9 1998
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international criminal tribunal which resulted in

issued so that justice is done to the peculiarities of the institutions. Between the purely 

universal jurisdiction. 1 his was a

division and a pre-trial division

the Nuremburg and Tokyo trials and toleft, by
committed in the former Yugoslavia that were being addressed by the International 

Tribunal for former Yugoslavia established by the United Nations Security Council and 

serious violations ol Internationalmandated to prosecute persons responsible for

Humanitarian Law committed on the territory of former Yugoslavia since 

same tribunal was created for Rwanda. In July 1998 states came together to campaign for 

the Rome Statute that

" Sikkin K and Walling B ( 2007) The Impact of Human Rights Trials in Latin America'oll’eacc

Research 44(4) 427-445
’’ Article 34 and 39 of the Rome Statute of the

hybrid tribunal and denned by Sikkink and Walling as

defined by their mixed character of containing a combination of international and

national features typically both in terms of staff as well as compounded international and

t 1national substantial procedural law’

The International Criminal Court

This court is situated at The Hague in the Netherlands. It has eighteen judges, live 

of whom are from Africa. The court has three divisions: the appeal division, a Inal 

.’2 The International Criminal Court arose out ol the gaps 

respond to atrocities that were being

domestic and the international lie hybrid tribunals and

‘third generation criminal bodies



'The mandate of the court is vested in its Jurisdiction, fhe court has jurisdiction in

respect to the crime of genocide, crimes against humanity, war crimes and the crime of

The statute goes further to define eacli of these crimes except for that of

Aggression. 1‘urther the jurisdiction of the court is not retrospective and therefore the

court can only prosecute crimes that were committed on or after July 2002 when the

statute came into force, l.astly the jurisdiction of this court is complementary to national

courts, fhe court can only hear matters as a court of last resort when national states have

failed”. J'he court has power to investigate alleged atrocities and recommend trial of the

perpetrators. So far. the court has received 139 complaints about alleged crimes and has

opened investigation in 7 of these countries all of which are in Africa. I'he Democratic

Republic of Congo. Uganda. The Central African Republic, were referred to the court by

other states while Darfur in Sudan and Libya were referred by the United Nations

of the ICC. Of the seven states cases have begun al the ICC except for Cote

d’lvore because the investigations begun on 3^^ October 2011.

Due to the political instability and the ongoing violence in the Great Lakes

conflict, the legal systems of the Democratic Republic of Congo, the Sudan. Uganda and

reluctant t prosecute the gravest crimesthe Central African Republic have been enable or

” Rome Statute op cit.. Article 5
” Rome Statute op cit.. Article 17
‘ Article 15 of the Statute grants the Prosecutor the mandate to commence investigations on his own
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motion'*’

aggression.*'

Security Council. Kenya and Cote d’lvore were begun by the prosecutor on his own

3.2.2 The Mandate of The Court



proceeded

with its own investigations.

result of the

and are yet to

who investigated and
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Security Council again created a second Ad Hoc I ribunal on i
.,9

United Nations Secretary General’.s commission of experts

*■ I hc court has complementary jurisdiction under Article 20 to proceed with the investigations
'Human Kights Watch.(2010) ^Tria! of Death'. New York
“ Simons M.'Cow! (ienocide Io Chaiges Agoinul Sudan l.eade, -. New York I imes 1 Inly

2010
I 'N DOC S/Ri:S/935( 1994)

committed on their territories. The court has therefore on its own motion

be determined by the court.

The court has also issued warrants of arrests against the Sudan President Omai al- 

Bashir who i.s still at large accused of war crimes and crimes against humanity together 

with genocide in Darfur and the western region which is home to the black Sudanese”*. 

The former vice president of DRC Bemba is before the ICC on charges of war crimes and 

crimes against humanity in the Central African Republic and the trial is still on al the 

Hague. The latest matter to be heard al The Hague is that of six suspects who appeared 

before the court for confirmation of charges for offences against humanity.

So far the ICC has prosecuted rebel leaders from Uganda a.s a 

atrocities committed by the Lords Resistant Army under the direction of Joseph Kon>. A 

recommendation pul to the court by the Ugandan president saw the issue of arrest 

warrants for the rebel leaders. Their trials proceed in absentia for war crimes and crimes
I*/ against humanity against civilians n northern Ugandan and eastern DRC

3.2.3 The International Criminal Tribunal for Rwanda

In November 1994 Africa experienced the most horrific genocide in hisloiy. I he 

recommendation by the



reported

committee found overwhelming evidence that acts of genocide, within the meaning of

Article II of the Genocide Convention, had been committed against the fiilsi ethnic group

by I-Iutu elements in a concerted, planned, systematic and methodical way. it also

concluded that although crimes against humanity and other serious violations of

international humanitarian law had been committed by individuals on both sides of the

conflict, there was no evidence to suggest that acts committed by futsi were perpetrated

with an intention to destroy the Hutu ethnic group, as such, and therefore were not within

Resolution No 955 authorized the creation of The United Nations International

Criminal fribunal for Rwanda (UN-ICTR) with the cooperation of the Rwanda

under the authority of Chapter VII of the UN Charter which specifies that

the Security Council has the right to take actions which maintain peace and security.

3.2.4 Mandate of the Tribunal

1 he tribunaPs mandate is to investigate and prosecute persons responsible for

genocide and other serious violations of international humanitarian law committed

against Rwandan citizens and in one of the neighboring countries. Competencies ol the

tribunal extend to violations of International humanitarian law including genocide, crime.s

against humanity and violations of Article III to the Geneva Conventions and Additional
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final Report of the C'ommission of Experts established pursuant to Security Council resolution
'■ Shraga 1), Zacklin R (1996) The International Criminal Tribunal for Rwanda '. I kiropcan Journal of
International law Vol 7 P5OI-518

on the evidence of Hutu violations of international humanitarian law. fhe

government^’

the meaning of the Genocide Convention.'^”



•'national reconciliation”

But while the pursuit

criminal jurisdiction, of the twenty-one accused so

Protocol II/- 'I'his additional jurisdiction to hear matters under the Geneva Coin entions

The mandate of this tribunal was

Second, the ICTR is the first international tribunal to articulate the goal ol 

in its mandate, found in Security Council Resolution 955?' 

Peculiar to this Tribunal, The Statute of the Rwanda Tribunal docs not limit the personal 

did the Nuremberg Charier, and thus, in 

in the choice of the accused.

jurisdiction of the Tribunal to major criminals, as

principle allows the Prosecutor a larger discretionary power

of political and military leaders is inherent to an international

far indicted by the Rwanda fribunal.

'■ Article HI of the Geneva conventions deals with armed conflict of an international character 
Rndolph(2<.0l) Z/te Fo/Zto oj IIar f-rune. ZilhmtoZv . Intcmat.ona,

Oruanization Vol 55 P. 655-9.3
- United Nations Security Council. "Resolution 955." (UN Doc.. 1994). vol. S/Ri;S/95.--.
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an unprecedented expansion of international law.

originally limited to crimes committed during one year between 1 January and 31 

December 1994 and the seal was not specified.

Despite its characterization as international justice, the International Criminal 

■fribunal for Rwanda has both the mandate and institutional components to foster local 

ownership of transitional justice within Rwanda, first, the ICTR witness assistance unit 

and information centre in Kigali represent an attempt to bring awareness and relevance to 

Rwandan communities and individual survivors. While the cITeclivenes.s of lhe.se 

components is questionable, the Tribunal’s recognition of the need for local relevance 

and protection of survivors’ needs and rights is an important lesson for a new generation 

of transitional justice strategies.



only a handful were key members of the political and military leadership at the lime of

the events

3.2.5 The Special Court for Sierra Leone

very weak and partisan.

According to one report, following the civil

institutions for the administration of justice, both civil and criminal, were barely

3.2.6 Establishment of the Special Court

T his court was established in 2000 by agreement between the Government of'

Sierra Leone and the United Nations establishing a Special Court for Sierra Leone. 1 he

and IC LR. which were established by Resolutions ot the Security Council and thus

established by

It therefore is *’aagreement between the U.N and the Government of Sierra Leone.

treaty-based sui generis court of mixed jurisdiction and composition"’^

constitute subsidiary organs of the U.N., the Special Court is

/ an Oppornmity not to he Missed.'

Agreement includes as an integral part the Statute of the Special Court'^^’. fhis special

war the judiciary had •‘collapsed and

" .Amnesty International. (2000)’ .Siena Leone: Ending Impunity
the Establishment of a Special Court for Sierra Leone UN One

In Sierra Leone, the post-war domestic judiciary was

court differed distinctively with other tribunals. In its establishment, unlike the ICT Y

functional administration of justice outside l-reetown was almost non-existent."''^

' The Keport of the Secretary-General on
S/200()/91.S
' Report of the Secretary-General on TAe Eslablishmenl of a Special Coartfor Sierra i.eone. ibe Special 
Cour, for Sierra U^ane: .-I S'e,r Type of Regional C, in,ioa! Cour, for ,he ,n,e,„a,io„al Couununhy ? ■. 
International Enforcement Law Representative Vol. 17
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J'his court has mixed jurisdiclion because it may act as a domestic court of Sierra

punishable in the court's statute, i his was peculiar because the personnel or judges are

appointed partly by the government of Sierra Leone and the United Nations after mutual

response to this disintegration of the domestic judicial system. Its mandate includes

embracing both international and national crimes, to deal with crimes against humanity.

violations of Article 3 of the Geneva Convention and of Additional Protocol II and other

violations of international law.

Further and perhaps the most controversial aspect of the statute is the court's

jurisdiction over children aged between fifteen and eighteen at the time of the

commission of the crime. Children had certainly committed horrible crimes: the RUl-’s

‘Small Boy Units' rapidly gained

impetuous killers, and the younger the child, the more merciless they seemed to be. One

of the most passionately advanced objections
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estimated that perhaps half of the RUF combatants

accurately reflects the international community’s

" Krijii Peters and Paul Richards, (1998) -"'W Ay wejighf": voices qfyoulh combalams in Sierra leone'. 
Africa 68: 2, p. 187.

I he Special Court for Sierra l.cone

Leone when it applies Sierra Leonean criminal law to offences under that law and as an

was that for children caught up in Sierra

international criminal tribunal when it applies international law to offcnce.s enumerated as

Leone's war, the line between victim and perpetrator was distressingly blurred. Il is 

were between 8 and 14 years old *.

a reputation for being among the most vicious and

consultation, fhe establishment of the Special Court for Sierra Leone was partly a

3.2.7 Mandate of the Court



commitment to international criminal justice. The court began trials on 3 June 2004. Il

wa.s supposed to end by 2006 and completed its mandate by December 2009. Thirteen

people have been indicted, with nine of them in custody.

*rhe jurisdiction of this court to determine matters under the (jcneva ('onventions

and its additional Protocols distinguishes the court and develops a special jurisprudence

in international humanitarian law. It provides an avenue to explore prosecution of serious

human rights including torture as provided for under the Geneva Conventions. I'his is an

made available under the African Charter.

3.3 Institutional Reforms

Institutional reform is the process of reviewing and restructuring state institutions

constituents. By incorporating

provide accountability for individual perpetrators and disable the structures that allowed

abuses to occur. Institutional reform can include many justice-related measures, such as

veiling which is examining personnel backgrounds during restructuring or recruilmenl to

eliminate from public service or otherwise sanction abusive and corrupt olllcials.

Structural reforms that involve restructuring institutions to promote integrity and

and increasing responsiveness.

bodies within slate institutions to ensure accountability to civilian governance. Legal

so that they respect human rights, preserve the rule of law, and arc accountable to their

otherwise absent avenue to bring such accountability even with such provisions being

a transitional justice element, reform efforts can both

legitimacy, by providing accountability, building independence, ensuring icpicsentation.

Oversights involving creating publicly visible oversight

Gibson. J. I, (2004), ReconcUiation. and the Creadon of a Hitman Rights Culture in South 
yrica.' Law and Society Review 38( I) Pp 5-40. P. -’8 

40



Iranieworks can also be structured by reforming or creating new legal Irameworks. such

international human rights treaties to cnsuiv

reintegration which involves disbanding armed actors such as paramilitary groups and

providing justice-sensitive processes and means by which ex-combatanls can rejoin civil

society.

l inally. training initiatives for public officials and employees

human rights and international humanitarian law standards. Institutional reform as a

transitional justice measure aims to acknowledge victims as citizens and rights holders

and to build trust between all citizens and their public Institutions. Measures to assist this

rights, and verbal or symbolic reform measures such as memorials or public apologies.

Successful institutional reform and a sustained process of democratization

vindicate the value of their convictions and rebuild the part of the self that the

in Chile:
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as adopting constitutional amendments or

include promoting freedom of information, public information campaigns on citizen's

on applicable

repressive regime destroyed.^'*

“'Becker. David. Elizabeth Lira, Maria Isabel Castillo. Elena Gomez, and J. Kovalskys. (1990). 

■lherupy »i,h viclh„.i polilical repression in Chile: The ehaHenne of social reparaUon. Journal of 

Social Issues 46 (3): 133-50.

protection and promotion of human rights. Disarmament, demobilization and



CHAPTER FOUR

Outcomes of Transitional Justice Institutions in Africa
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reparations and lustration mechanisms have not been used widely in Alriea and have too 

few observations to generate meaningful conclusions regarding their outcomes in Africa.

All transitional justice mechanisms including trials, truth commissions, vetting.

well as other alternative

■ Wiebdhaus-Brahm I-;. <2009, r.u.h Co,,.missions and T,a„si,ional Socie.ies: The l„„,ac, on Un,,,an 

Rictus and ne,„oc,acy. London; New York: Roudedge; Brahm l-.W. Dancy G and Hunjoon K (2010) 

//«• l,„„ ,o l,„lh trend in T,„lh Connnission l^sre,in,en,a,io„-. 9 Journal of Human Rights. 15; 
Mallinder (2008) •.-Imne.vO; H,nnan Righls and PoUiicai liansUion: B,idgi„g il,e Peace and Jns.ice 

tiivUie ■ I K. I lart Publishing. Oxford

Having identified the various transitional mechanisms employed in Africa over 

history, it is prudent to examine the effects of the outcomes of transitional justice 

institutions. Emphasis is laid on three major forms of transitional justice mechanisms: 

truth commissions, war crime trials and institutional reform or change, the other two.

reparations, memorialization, and institutional change as 

interventions raise questions about truth, national identity, history, human rights, cultural 

practices, and good governance. It is the norm in the analysis of the outcomes of 

transitional justice institutions that scholars choose to focus on single case analysis rather 

than the outcomes of transitional justice mechanisms in totality.

However to perceive a more holistic analysis of the outcomes of transitional justice 

mechanism.s in Africa, it is important for us to be guided by the goals that transitional 

justice mechanisms seeks to achieve as a yardstick towards their success or otherwise.

Earlier, the major goals aligned with transitional justice mechanism.s in Africa were 

established. I he goals attempt to heal divisions in society that arise as a result ot conllict.



intended goals.

world. 11 draws on

prior efforts to prosecute

earlier noted, the modern transitional justice

to a more

have

regard

offieials. and ordinary
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transitional justice mechanisms that have been employed in

bringing closure and healing the wounds of individuals and society particularly through 

truth telling: providing justice to victims and accountability for perpetrators: creating an 

accurate historical record for society; restoring the rule of law: reforming institutions to

promote democratization and human rights; ensuring that human rights violations arc not

democratic mode of operations that

cold war that traditionally would not have been used to met out justice. These institutions 

employed a different philosophy and political justifications to apply justice.

Ideally, every transition creates a divide between the old regime and the new 

regime. Victims of the old regime frequently demand justice against those whom lhc> 

include officials of the old regime such asas perpetrators. The perpetrators

dictators, party leaders, judges, bureaucrats, and soldiers and collaborators among the 

civilian population including business and religious leaders, union

citizens who betray their friends and neighbors. The victims argue that they were unjustly

perpetrators in the conflicts. However as

mechanisms had a shift from the traditional setting of court prosecutions

saw the birth of other institutions especially post

4.1.1 Justice to victims and accountability for perpetrators

The Held of transitional justice in Africa has not been any different Irom the rest ol the 

the decade’s long development of international humanitarian law and 

war criminals and bring a sense of accountability lor the

repeated: and promoting co-existcnce and sustainable peace.

for LIS to make a conclusive analysis, the study shall focus on the outcomes ol the

Africa in the face of the



deprived of jobs, educational opportunities, and property. Officials of the new regime

themselves often victims of the old regime must decide how to answer these calls for

justice. It has therefore emerged that in Africa such justice has been obtained from the

outcomes of trials and fruth Commissions.

With reference to the mandate of truth commissions as earlier identified, the

highlight the outcomes of such commissions arc important here. While it is true that all of

the mandate.s of truth commissions arc linked to national unity and reconciliation, it i.s

also important to appreciate that most of the reports from the proceedings of these

commissions in Africa have been made public. Liberia, Chad, South Africa. Uganda.

Sierra Leone. Ghana, Ethiopia, The Democratic Republic of Congo, Nigeria. Morocco.

Burundi and Algeria released their reports on the findings of the truth commissions.

However Zimbabwe has never released the report while the Kenyan and Rwanda truth

commissions arc still sitting.

fruth commissions in Africa have been dedicated to establishing a historical

record of conflict including human rights abuses over a defined time period, these bodies

have contributed to creating shared accounts of disputed and hidden events, clarifying

Commissions in Africa

1
have entertained disputes relating to the disappearance

Rwanda. Zimbabwe and Sierra Leone or toAlgeria and South Africa, mass killings in

Kiss I-. (2000) • Moral .1 mbit ion ffithin and Beyond Political Ctmxtrainlx'; in Rothberg R and lliniiipson

I) I mill Vs Justice; Princeton University Press p.68
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who committed abuses and how. eliciting acknowledgement of state misconduct, and 

restoring some degree of social reconciliation and moral order.

or abduction of persons like in



otherwise promote peace, forgiveness and reconciliation by establishing the truth in

countries like The Democratic Republic of Congo, Kenya and Zimbabwe.

Truth commission's major goals is to foster reconciliation between conflicting

armies, ethnic groups as in Rwanda or economic groups in conllicts centered on resource

distribution. It however does not happen as easily as it may be perceived. Angola for

instance may have reached the Bicesse Accord in 1991. but peace was not realized until

2002. The process of reconciliation involving erasing traumatic memories and involving

truth commissions may not be an easy one.

found that

’ James T. Gibson. (2006) 'The Con/rihtition of Truth to KeconcUiation: Lessons from South Africa.' 

Journal of Conflict Resolution 50(3), Pp. 409-432.
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However it is important to note that outcomes of truth commissions that they 

differ widely depending on the nature of the conflict and the political will to address past 

abuses in a specific context. For example, the truth commissions in South Africa had

access to files, but faced non-cooperation from the police and military or

relevant documentation had been destroyed, thus compromising their investigation.' 

Outcomes of Truth Commissions are published in the commission's final report. I his 

outlined. Several findingsreport is a summary of the key findings. Patterns of abuse arc 

have been determined by the eighteen Truth Commissions in Africa. Their reports lead to 

the lirst official acknowledgement of past crimes and suffering endured by victims alter 

years of denial and silence. Most importantly, the commission's report provides



recommendations for rebuilding society because they pave the way for future criminal

prosecutions, institutional reforms and reparation programmes for victims.’

However, in all the truth commissions in Africa, the sole purpose of the written

report is precisely to provide

reference point for states. One of the key aspects of the report is the highlighting of the

structural factors that facilitated the abuse of human rights. Recommendations often

record of reform recommendations is often poor. Reforms are often debated tor years.

constitutional amendment, and may become overshadowed

government's role in the violence-
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I
i

an account of what happened, thus becoming the definitive

by other issues as political changes as time goes on.

It is public knowledge that most of the findings of the reports have been kept

may require legislation or a

center on judicial, military, and police reform. Some observers argue the implementation

to document the events leading to the violations and atrocities and with this create a

• William J, (2003) Long and Peter Brecke. and Reconciliation: Reason and Emotion in Conflict

Resolution', Cambridge. MA: MIT Press, P, 65.

analysis of the conflict. This then as an outcome fulfils one of its major goafs which are

away from the public. However of the known findings, responsibility for the massive

violation of human rights has been condemned. In order to have maximum impact on 

society, the reports should be widely disseminated. It seems unlikely a truth commission 

can be considered a success if its findings are not made public. It is important that the 

entire population has access to the findings to better understand the trauma they have 

experienced. If a report is kept out of public view, it will raise suspicions about the



rhe I riilh commissions of Algeria. Chad Sierra Leone have in lheir findings

found that the government in power at the period for which the mandate of the truth

commission is limited to had violated fundamental human rights and

people, rhe Sierra Leone and South African 'fruth Commissions went ahead to hold

individuals responsible for the atrocities being investigated.

■fruth commission.s in Africa have been able to achieve these ouicoinc.s because of

The Liberian fruth

which may be

implemented.

Africa is public

key to successful and extended to

state actors the process is questioned and its credibility

were responsible in

one way or another for the deaths and disappearances including abductions of several

a few elements, fruth commissions by their composition make themselves autonomous

Without the support of non

Commission quashed the idea of pro-government bias when it recommended that 

president Sirleaf be banned from holding office as earlier noted*'

and independent from any government interference and confidence from the people. I he 

South Africa truth commission's independence was evidence because the ruling party did 

not necessarily agree with the findings of the commission.

' Gibson J. L (2009) On legitimacy Theory and the Effectiveness of Truth Commission- Law and

Contemporary problems, p. I2.>
■ Death I hreats Sent to Liberia TOC . BBC News July 10 2009
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Another ingredient for success of truth commissions in 

involvement. The involvement of eivil soeiety is important. Ghana's eivil society was the 

the drafting of the Truth and Reconciliation Act.

counterproductive because the commission may not get its recommendations



institutionalkey constituencies such

that was compromising

for truthful testimony;

flawed/' fhe South African truth commission the NGOs were not involved as much 

on achievements. I his

hearings which focused on as youth and women or

,K .»! P—. A,.il.r. .dA, B». 1
’ “ "■ o.,« P-. P. P’
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led to another outcome

,y .nd In Sonft Afric p.rp«-.i~ “""“O'

ex-combatants in Sierra Leone already had amnesty before the

although that did not really stop the process from gaining mileage 

commission however gained more from the fact that it held public healings, special

hearings which created more confidence in the process. The largest challenge for non 

achieving Truth commissions is the lack of funds to make reparation payments.*' This was 

a critical mandate of truth commissions in Africa if only to pave way for reconciliation in 

societies. The truth commissions of South Africa. Sierra Leone and Ghana had monetary

problem.s and therefore did not properly execute the issue of reparations.

Another limiting factor is the adversarial nature of these processes which makes it 

difficult to get the truth because there are incentives to limit the truth. However, truth 

commissions found a way around it by granting amnesties to perpetrators. These cases 

were seen in Sierra Leone, Ghana, Algeria and Zimbabwe. Amnesty was originally meant 

to be and incentive for perpetrators to speak out and tell the truth. It means that despite 

the lindings of the truth commissions, slates take no action to bring to accountability the 

respective perpetrators. This has been a contentious issue in Africa considering the 

gravity of the violations that invoke the formation of truth commissions. I lowever. it also 

the overall desire to achieve



Tiulh Commission started the work, and therefore lacked an incentive to testify. Many

ex-combalants wanted to return to their communities but were afraid of their reception:

participating in the truth commission was seen as a means of casing the path of

reintegration but not healing the public. Il therefore follows that the outcome of the Sierra

l.eone Commission was an undesirable one because it seemed to favour the perpetrator

and providing an easier way out rather than achieving justice for the victim. C'ompared

with the South African and Ghanaian cases, the issue of amnesty was very controversial

y 1'hc mandate of the Sierra Leone

where states have utilized the tribunals andnote that there are instances

achieve the possible perceived outcome of achieving justice

1996: many

I
I
I
I of the parties and with little discussion of the issue.

Commis.sion was seen as very limiting and therefore did not achieve the objective of

bring to account I’oday Sankoh. This would have been the desired outcome considering 

the need for justice to bring therapeutic healing for the people abducted, detained and for 

those displaced in the conflict. I'urther, Algeria by peace Accord granted amnesty loi

This would have in the endboth security forces and armed Islamists groups.

compromised the findings of the commission had it completed its work and published its 

conclusion on the issue of Ad hoc tribunals in Alrica. it is

in Sierra l.eone. being probably the most internationally scrutinized process.

1 he Lome Accord extended a blanket amnesty, included al the insistence ol one

paramount to

llndings. Before drawing a

•llirsch John. (2001) 'Sierra Leone: Diamonds and the Strugg/e for Democracy '. London: Inlernalional 
Peace Academy Occasional Paper Series and Boulder. CO: Lynne Riciiner Publishers, Pp. 175
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national courts together to

Cor the viclims. Rwanda began its own genocide (rials in the national courts in December 

analysts predicted, however, that the sheer magnitude of the genocide and



violence of 1994 would overwhelm the system.

Rwanda became internationalized and attracted great international attention and due to

the magnitude of the atrocities, demanded international mechanisms granted that the

national courts could not handle matters extending to such gravity.

a

and deters future abusers.political threats to the new regime

violence, the people want justice for blood shed. One author noted that just

the due process of law take its place with

I'rials are also used by African stales to achieve justice. In the aftermath of

as victims of

'fhe position taken by Rwanda has been

crimes in a domestic settling expect to see

criminal investigation, prosecutions and possible convictions and sanction, most victims 

of brutality in armed conflicts have a similar hope." Trials have multiple goals, including 

revealing the truth, deterrence, punishment, removing criminal element from posilion.s ol 

public office, reconciliation and promotion of the rule of law." Trial advocates believe 

criminal punishment serves the needs of victims, reinforces social norms, removes 

” Special deterrence is

challenged heavily on how national courts can share the playing field in the international 

arena to bring justice to crimes of an international nature. I’hc protracted conllicl in

- Uwyer Coinniiltu-c for Human Rights ,LCHR) (1997), ■Rn.nda. ,he Jusdee Holad... of

///»»«»New York, p. 6.
.. Varney 11 (2007) ‘RoO ihudon and Reeonedudion: IVar Cranes Tnhanals and l. ad, t o,nnassn,ns. < an 

nork ,o,e,Rer in oar freedo.ns: decade's Reflecdon on ,Re Adeaneea.n, of Ha,nan Ri,R,s. Human

Riuhts Institute of the International Bar Association. Pp. 208-230
r-. Jane 1- Stromseth. (2003).’ In.rodacdon: Goals and Challenges a, ,he Pa,sad of Aeeoaalahday. m 
Aeeountability for A.ioeities: National and International Responses’, (ed). Jane I-. Stromseth .Ardsley. NY:

I r«n«<iiatioiial Publishers.
O Kritz Neil (-001).■/’/.e Rale of l.a,r In d,e Pos, eonflie, Phase: Badding a S,able Peace, m lurhulen. 
Peace The (Tidlenges of Managing International Connief, ed. Chester A. Crocker. Pen Osler 1 lampson 

and Pamela Aall Washington. DC. US Institute of Peace Press.
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able to

achieved through the outright removal of perpetrators and implicated leaders, while 

generalized deterrence is effected by spurring changes in potential perpetrators and by 

tacitly instilling inhibitions against abuse. Advocates also believe that credible threats o! 

punishment boost political stability and encourage constructive political behavior. 1 rials 

respond to victims' needs and provide psychologically therapeutic elTccts. olTcring 

victims a sense of justice and catharsis, as well as a sense that their grievances have been 

addressed and can hopefully be put to rest, rather than smouldering in anticipation of the

next round of conllict.*'*

very few people esi

a showcase and foundation for a new

countrie.s have explored prosecution of the perpetrators 

H.l« p»s~u.ed for of ioioro.lion.l cimin.l taw bj .

Sonog.ta.e couri h», wo. oonviCrd ta .b«n.ta. Though "o. •• •’

oroorwlta: bo. Sou.h Afrlo. b, ,bo ,«oo.™r,<ta.i.b of rho „u,h ooururi,,™ prosooo.od 

pccially those responsible for oiding .nd .hotting .p.rthoid, fheso

, Of tt.~ ««•" Tonlemporaiy PrcStlcms 59 pp. 127-1 ST-1’. 120
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Before turning into the international law to achieve this kind ol justice, states 

purport to achieve the same in-house. Domestic trials therefore are the Hrst initiative to 

achieve this kind of justice. Their close proximity to the local population guarantees that 

justice will be done. Domestic efforts to try war crimes, as in Ethiopia where Mengistu 

was found guilty of acts of genocide and given a life sentence, have helped strengthen a 

new and fragile government's credibility. These trials have been highly visible and act as 

domestic criminal and judicial system. Other 

of the conlltcts. (. had has been



trials were compromised by the amnesties that were granted by President Mbeki and

therefore the expected outcome was not achieved.

The creation of the Ad hoc International Criminal Tribunal for Rwanda and the

reference of some matters to the International Criminal Court ushered in a new era in
!

international law as well as international relations. Justice For mass violence in the form

of criminal accountability has long been an elusive demand of many victims. I his court

when stales could not cooperate with the tribunal. Article 28 ol the 955 Resolution ol the

huddle on the tribunal although that changed.

a

indicted by the tribunal have been arrested and

This tribunal

approximately 75 % of those

pproximaicly half of those arrested have either been tried or are on trial.

has six kinds of defenders; the political leaders including eleven ministers, thirteen 

military leaders, three media leaders, fourteen senior government administrators and three 

religious leaders.” Significant the former Prime Minister Jean Kambanda ha.s been

had a special mandate to investigate high ranking officials involved in the genocide. I’he

tribunal though with power to investigate these individuals faced a huddle at the onset

United Nations Security Council for member states to repatriate individuals to the ICTR. 

This did not happen with Kenya and the Democratic Republic of Congo who took in 

most of the refugees including key planners'^ during the genocide. This was an initial 

DRC extradited defendants and

O Morris Madeline. H. (1997) 'The ,riah JMOon: The case of Rn andu ' Dake Journal

of Comparative and International Law Vol 7 p 349-374
"'Erin Daly, (2002) ‘ZJeZ.ree« PunUiv. and Recons„-„c,ive Mice: The Gacaca Canns in Rnanda -. 34 
New York University Journal of International Law and Polities, p 3,55
■ ' United Nations International Tribunal for Rwanda Seventh Annual Report of the International Criminal
I ribunal for die Prosecution of Pereons Responsible for Genocide and odier Serious Violations of
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convicted of genocide. This verdict for crimes against humanity is the most important

conviction of humanitarian law.

Rwanda. At this point, 75% of those convicted

established The Sierra Leone Special Court. The philosophy

being viewed
Taylor trial occurring

53

countries including Benin. Swaziland and France have also agreed to accept K-1 R 

convicts. Justice for victims is skewed not towards them but towards the perpetrators. 11

are serving sentences in Mali, fhree other

as a test of international

was that the

convictions on key perpetrators, none of those convicted are serving their sentence in

leaders are away receiving international justice which is perceived 

followers plea bargaining at home, then no one is severely punished for the atrocities.

December 1994 A/57/163-2/2002/733
U.N. SieiTa Leone Agreement, Art 1(1)

as lenient, their

fhe country

court would prosecute only individuals in top leadership positions responsible lor the 

commission of the crimes not mid-level people who might have been responsible lor the 

deaths ol'hundreds or thousands, but the individuals responsible for the deaths ol tens ol 

thousands of people. It prosecuted only those people who bore the greatest responsibility 

war,’^ It begun hearings in 2002 and indicted 

have immunity from

However it is worth noting that even if the tribunal has managed to gel

Sierra Leone had a unique way of achieving justice for the victims ol the conflict.

for crimes committed during the civil

thirteen individuals including Charles Taylor who claimed to 

prosecution by the court. The Taylor trial is still being conducted in The 1 lague in the 

shadow of the trial of Yugoslavian President Slobodan Milosevic, fortunately, with the

in The I lague and this case



justice, there has been support from some countries at greater levels than would have

been offered for proceedings in Freetown. As the Faylor trial began in earnest in I he

also being concluded in Freetown in the other cases. In .lune

2007, 'Trial Chamber II delivered its judgment convicting the three defendants in the

included the first convictions in history for the crimes of conscription or use of child

soldiers, sexual slavery as the war crime of outrage against personal dignity, and acts of

rhe establishment of

But what has happened in the I’aylor case; his arrest and transfer, despitegreat deal.

comfortable exile indicates that international justice has

that it is closer to its intended beneliciaries

and reduced on costs.

law establishing the Ciavaca .\\siem

of a

Hague, important work was

- Pmsccutor v. Brin,a. Case No. SfSl.-20<M-l6-T. Judgemen,. Disposition. 660 759 (June 20. 2007).

• l.i-useeulor v Brin,a. Case No. SCS1.-2004-I6-T. Judgement, Disposition., op. Cit. P.IO 

Prosecutor v. Brim.. Case No. SCSL-2004-16-T, Judgement, Disposition,, op. Cit. )•.. 36
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justice by localizing the judicial process so

having been allowed to go into a 

gained great momentum. Further another achievement of this court is that it built local

In July 2007, the trial chamber sentenced two of the defendants to 

fifty years and the third defendant to forty five years."' 

international tribunals may not. at the beginning, have been expected to accomplish a

terror in a civil war."^’

In the same breath. Rwanda in 1992 passed a

liierarchically organized network of comniitnity courts that would trv lower level 

crimes. The outcome of this transitional justice mechanism here was that since the ICTR 

was trying high level government officials, the low level perpetrators would also be 

entitled to their justice. The courts prosecuted cases ranging from property crimes that

Al’RC case on eleven counts of crimes against humanity and war crimes.'*' fhe judgment



case,

commander, was
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through to intentional and unintentional homicides al the lop level. 1 hose accused of 

sexual crimes or organizing or inciting genocide were tried in the formal courts if they

Lubanga the rebel leader are

did not go before the ICTR.

On another platform. The International Criminal Court (ICC) has. to dale, opened 

cases exclusively in Africa, Cases concerning 25 individuals arc open before the Court, 

pertaining to crimes allegedly committed in six Airican states: Libya. Kenya. Sudan in 

the Darfur, Uganda by the I’hc Lord's Resistance Army, LRA, the Democratic Republic 

of Congo, and the Central African Republic. A 26“’ case, against a Darlur rebel 

dismissed. The trials of former Congolese vice president .lean-Pierre 

Bemba who was charged with war crimes and crimes against humanity and Thomas 

currently before the ICC, with the latter being accused of

preliminary

Cjuinca. and Nigeria.

particular international trials done by the 

aspects. I he low number of convictions or 

real perpetrators of such conflicts has been marred by issues

Libyan leader Muammar Al Qadhafi and his son Sayf Al Qadhafi and the Libyan 

Intelligence Chief have been issued. The trial of Congolese militia leader I homas 

l.ubanga Dyilo is set to be completed soon. The six Kenyan suspects before the court are 

yet to have their charges confirmed by the court. In addition, the Prosecutor has initiated 

examinations, a potential precursor to a full investigation in Cote d’Ivoire, 

The achievements of trials for conflict related violations and in 

ICC and the ICI’R have been curtailed by a few 

the conviction of the big fish leaving out the 

relating to distance from the

were heard al the siTialle.sl level to assaults that were heard al the next higher level

recruiting child soldiers.

To date, matters before the ICC have not been settled. Arrest warrants for the



victims of the violence. ’Phis distance has been criticized specincally for the IC PR and

the ICC so that the victims do not feel as iPtheir plight is being addressed well because

Phis has made the process

lose the people's confidence all together.

Having borrowed a lot Prom the Nuremburg trials, the ICC and IC’PR are not victim

friendly. Phe focus in this court is more towards the perpetrator than it is the victim. Phis

confirmation hearings of the Kenyan six. Charles Paylor put all the perpetrators and not

on the victims, '('rials in International courts are political processes. Phey arc about who

consideration of the court and therefore it does not really gel resolved al the expense of

l-urther, another negative outcome of trials is that since they cannot really deal

child soldiers, collaborators and

. Phe court had

of its biggest

achievements since the gap

committing atrocities to avoid liability.

with whoever is not judicially accountable such as

as it were

■ David Backer, (2006) ‘ H atching a Bargain llnrard? A Panel Snuly affielhns' Alliincles ahani 
Iransilianal Justice in Cape Totrn. South Africa.' International Journal oflransitional Justice. 4(.J »:l-. .VIS 
’• Oiinnar I heissen. (2009) ‘Public Opinion Research on Transitional .htstice Mechanisms: Issues and 
( hallenges.' in Assessing the Impact of Transitional Justice; Challenge.s for l-mpirical Research, ed. I lu.go 
van der Merwe. Victoria Ba.xter and Audrey R. Chapman , Washington. DC: US Institute of Peace Press.
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means that the victim's needs are not being addressed by the hearings. Phe Hague

they do not even have the opportunity to attend the hearings."" '

the victim.^’

comes out of* it unscarred. 'Phe plight of the dead and internally displaced is not a

beneficiaries, they never really bring everyone responsible to book. There is however an 

exception in Africa in the functioning of the Sierra Leone special court 

jurisdiction to deal specifically with child soldiers. This is probably one

in international law is misused by parties



Fact Finding4.1.2

All the truth commissions invariably struggle to fulfil the enormous objectives

laid out in their individual statutes. The truth commission process including statement

gathering and public hearings always generated widespread interest and participation.

thereby largely fulfilling the mandated task of providing a public forum for victims and

perpetrators to tell their stories, fhe commissions also instigated a formal, public process

of reconciliation and providing models for how such activities could be organized so that

they can attain their objectives. Although both truth commissions and trials seek to

establish truth, commissions supply narrative, rather than forensic, accounts ol the past.

structural factors and therefore make it difficult to deny gross violations of human rights

Truth commissions in Africa have the mandate to ensure reconciliation in society.

with the victims being healed. They were

' 'Commissions can investigate broader contexts of abuses, including the institutional and

Center for Transitional Justiee (ICTJ) and Human Rights Center,! 2005) • / nrfinz/en
I I /‘e^ce c,„aj.,s,iee », „ '
■' Goldstonc Riehard J., (1996), ‘Jusnee as a 7M/ar Peacemaking: Tnnh Commissions and imernanonai
C iminai Trihanais '. New York University Journal of International Law and Polities, p. 28
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and signal olTicial determination to avoid the recurrence of violations.""'

Specific to South Africa, Sierra Leone and Kenya, they had the duly to ensure that 

victims and perpetrators of gross human rights violations have their relationships restored 

also to hasten national unity and reconciliation

in order to create a nation democratically al peace with itself. The commissions sought lo 

pursue historical truth not lor its own sake, but in the service of reconciliation and nation



and the degree to

it. Il has been argued that

the I'RC's call lor

reconciliation. Il can
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pJ2- r- ‘.t,,.' MI.'J-- ".H
' (iraybill. I.ya- t-uu^; 

World Quarterly 25. p. 1117

building and that is why they publish a report that explores the historical underpinnings 

ofa nation lo determine the source of the conflict.

Io determine whether truth commissions have achieved the ultimate goal, the 

commission's linal written product should be evaluated according to the extent of truth 

that is revealed, as well as its proposals for reparations and reform.*'’ 

which Ihc commission's work contributes to long-term reconciliation, healing, which will 

be determined in large part by whether perpetrators or stale officials acknowledge and 

apologize for wrongs. The major outcome here that is long lasting and sustainable is that 

the healing and reconciliation opens the possibility that there can be national healing and 

reconciliation, which in turns provides bedrock for democracy.

The transitional justice mechanisms employed in Africa emphasize reconciliation 

between perpetrators and victims built ideally on a perpetrator's repentance and a victim's 

.brgiveness. Ultimately, it is hoped, that all states that have truth commissions would 

become reconciled. The most successful of the truth commissions in establishing this is 

,hc south Alrican truth commission. This commission had a Christianity connotation to 

two features of South Africa's religious culture supported the 

TUC's emphasis on forgiveness, rather than punishment: Christian theology and the 

o-aditional concept of ubuntu^ which was also used to legitimize

therefore be seen that the South African Truth and Reconc.haUoti



apartheid

succeeded was

the publiclead to forgiveness

domain. Also to note is that the fact that amnesty

fhe public did

said to

levels ol

■fhe courts were

used alongside the Forma

for discord. Gacaca encompasses
between

disputes

Commission did indeed succeed in convincing a majority of South Alricans across the

because the proceedings were held in public. 1 his process 

and finally reconciliation because the truth would be in

was in the equation as a condition For

know ing the truth

public therefore needs to be worked on 

have achieved its perceived goal.

looked within to achieve justice lor the victims through its Gacaca courts. It was also an 

used to achieve highthat these courts were

reconciliation a.td healing. They achieved this through truth telling.

I judicial system at the local level, especially in settling family 

between neighbors. Intended primarily to restore social 

with the intention of restoring harmony

. , « Cds ('’009) ‘ The Dilemmas of Suae bmUimii: <
Koland Paris and Timothy IX Sisk, eds.. (-uu>;

, o/Pos,..,.- Peace Oi^caPons '■ t.ondon: Routic ge
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|)oliiical spcclruin that all sides were guilty of human rights violations and in turn 

suffered from violations. I his provided them with a common interpretation of the 

era- w hich is serving as a basis for reconciliation. The reason this commission 

was hoped to

important features

and minor offenses

order, traditional Gacaca meted out punishments

the community and those responsible

of relevance to broader truth telling, confessions and reconciliation.

full disclosure helped the process.

.Another component ari.ses out of the South African commission.

not necessarily see the ne.xus between truth and reconciliation. Some did not believe that 

would eventually lead to any form of reconciliation, fhe altitude ol the 

before the mechanism to be employed is actually 

As earlier noted in this chtipier. Rwanda

unprecedented outcome



I he systems in these courts rewards those who confess their crimes with the halving of

prison sentences. As a result. 60.238 prisoners have confessed to participating in the

genocide”*’. Gacaca law highlights apologies Part of the procedure of the traditional

(iaeaca system, apology has been maintained in the new variant as an important

ingredient to promote truth telling for reconciliation.

I he goal of national reconciliation which is specifically mentioned in Resolution

be linked to international peace and national reconciliation through fact llnding and truth

telling, l undamenlally. national reconciliation is an internal domestic process that can be

snake with a long stick. It is too far to have a personal effect

on reconciliation.

and reliable institutions should be an

is essential in preventing the renewalpost-conflict and fragile states

Punishniem in Rwanda'. I rdiisiliDii 9. no. I 37.

expected outcome in

(if violence and in stale building.

Stockman, l-arah. (2000> 'The People's Court: Crime am
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it is literally trying to kill a

955 of the formation of the IC fR is unique to this tribunal. It is a broad goal which can

achieved throimh reconciling past differences. I he ICIR represented an international 

attempt al national reconciliation because national structures like are too weak to forge 

such reconciliation. However because of the proximity of the tribunal, it is perceived that

4.L3 Reforming institutions to promote democracy

In conflict affected and fragile states, institutions may suffer from discriminatory 

practices, corruption or abuse of power by officials and failure to protect human rights, 

thereby aggravating or even triggering violence and instability. Since conllict dcsiross 

social cohesion, restoring or building effective



I radilionnI or other non-slale justice and security systems usually persist through

often discriminatory

has introduced provisions

done in the interim period
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conllict. They are gaining increasing attention

in the aftermath of conflict and in fragile states at the community level. This is why it has

during the transition period and that there is more

In addition to criminal justice, these reforms aid in prosecuting perpetrators of the 

meant to address civil law protection, in

as a way of delivering justice immediatels-

are transformed

on human rights and the

scale reforms recommended by the

after conflict pending

protection.
a part of the

been an ultimate goal of transitional justice mechanisms to embark on institutional

Journal of I -aw and Society 34(4) p. 412.

homes that arc later occupied by others.

fhe laws in many fragile and conllict affected states aie 

i,gainst the poor and marginalized and violate international human rights standards. They 

may also be outdated and therefore lack certain provisions that are key to protecting the 

salety and security of the population. Inevitably, the laws in fi'agile and connict-allcctcd 

states need to be reformed, especially where a new constitution

re-organization of the justice system. In many instances, small- 

transitional justice mechanisms employed have been 

more broad scale reforms that

cuiiflici. transitional justice mechanisms are

particular properly law. public administration law and family law. including child 

f or example, land and property disputes might have been

conllict and often plague post conflict states as displacement forces people to tlee their

reforms for the sole purpose of ensuring that the public institutions

transparency to promote democracx.



siunilkanilx amend and ameliorate the entire legal framework from criminal law t(> ci\ il

law to public administration law.

I herc are countries in Africa that have using their transitional justice mechanisms

enacted or amended laws following the recommendations of the truth commissions.

Uganda amended its laws to outlaw detention of persons without trial, (jhana has taken

the coiinlrv. This ignited (ihana's quest to develop the relevant institutions to tackle
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corruption

recommendation commission that revealed that the political and socio-economic issue.s

inslitution.s and the armed forces were responsible for the highest percentage of abuse in

w'cre responsible for the divisions that were manifest between the Hutus and I utsis 

the genocide. The transitional national assembly passed

measures to reform its judiciary. I'he commission’s report stated that the law enforcement

an anti

prisons

Ihal invoke lhe need Ibr institutional lelbim in

,o be vetted were either responsible for having eommitted human rights violutions or for

giving rise to

discrimination law imposing a jail sentence for any person practicing discrimination or 

segregation. On the other hand, Morocco saw the incorporation of the Independent 

Council on Human Rights Into its constitution to safeguard constitutional rights alter the 

commission established that the state was responsible for the political violence and the

previous governments have

remtw ing caicgt)i ies of people

service, the ar.ny and lhe judiciary from public ofliee

the form ol veiling is lhal lhe insliiulions

subsequent abuses.
To attain institutional reforms, stales have in reaction to lhe fact that most 

been held responsible for the atrocitie.s leaned towards 

responsible for abuses especially lhe police, persons in 

or benellls. l he reasons

in lhe public sector and curtail police brutality. In Rwanda, on



ihercfbrc a form ofrelationship is

precess of ensuring

was

(I
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The most prominent of countries

of the fact that this was an expected outcome in the

or during the conllict. fhe deeper

Hric Brahm, <2007, U.o.eHn, ,He Tn,,,: T,„,H Co~on Success uu,

,n.erna.ional Studies Pers^^^ Be ReeoncUeen’ International Jot.ntal of
Mallindcr L (2UU/b

I ransiiional Justice 1(2) p. 25

Africa and Liberia. However, in view

that the conflict does not recur, the Liberian Supreme court in the

I
institutional reform/'

The process of vetting has also been seen as a way to punish perpetrators of the 

not allowed to hold office and to transform the existing

determination of whether individuals that had been indicted for the trials by the court 

could hold office, the court held that it would otherwise be unconstitutional to ban such 

compromised the desire to have inslilulionalindividuals from holding office. This

reforms as an outcome of the recommendation of the truth commission to bar certain 

individuals from holding office including President Sirleaf, In South Africa, this process 

held in view of the fact that institutional raforms would have made a contribution 

.houuh not substantial to human rights violations and cleansing the public sector of

allowing lhem to occur under the previous regime

that veiling has an inslilulional impact and is

con 11 id because they are 

institutions with an overall objective of safeguarding democratic transition and to prevent 

a recurrence of human rights abuses. This is achieved by creating accountability.

. 3->
independence, representaiion and responsiveness.

in Africa lo benefit from this outcome are South



The Judicial Service Commission was lor instance

established to look into the membership of the courts in post apartheid South Africa, fhis

developments concerning legal guarantees of indemnity for the perpetrators upon full

disclosure of their human rights violations and if those violations were proportional to the

lack of effective separation of government power
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slates. Il is also important to

conllicts. The wave of new constitutions in Africa have gone

such as

organs of government have been the cause of conflict.

institutional collapse or

was an important consideration because for South Africa it gave or created room for the

ahead to influence independent structures of governance in some fragile stales. Issues

* 
persons with certain backgrounds.''

or political interference ol

Khrccn J (-007) „ans,or,nation and ihe choice A>,oins, vCin^'in Maycr-R«.xkh and
orein 1>. teds) South Alrica's Transition in Justice as Prevention; Vetting Public Pnrployecs ,n I ..ns.t.onal 

SfMziciies Social Science Research Council LiSA p.31
" Naomi Roht-Arriaza.(2006) -The Ncr Landscape of linnsiiionalin Trans.t.onai Just.ee rn ,e 
, „enty..-irs. C entury: Beyond Truth Versus Justice, ed. Naomi Roht-Arriaza and Jav.er Mar.ezeurmna 

Cambridge: Cambridge University Press,

on another platform of institutional reform. South Africa while enacting its new 

constitution established the public service commission and so with the nine provinces that

'Joversaw the vetting process in the end.'

As an outcome institutional reforms have been able to build confidence, integrity

and leaitiniacy ol'institutions generally and law enforcement specifically in post conllict 

note that some of the conllicts may have been caused bv

achievement political objectives. 'I'hi-s exercise of barring certain persons from public 

ofUce was not a direct recommendation of the South Africa 1 ruth commission. I lowever.

Just.ee


and the varied mandates, it

well as fostering

national reconciliation.

a

their success. I his proves
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political one

psychological one

It has emerged that it is more

us to appreciated that

definitely achieve peace. The issue

I his chapter analyzed the outcomes of transitional justice mechanisms and how 

effective they have been measured against their goals noting the reasons why they 

succeeded and why they failed. Given the nature of the crimes 

is not surprising that these mechanisms have not been able to entirely and effectively

The major objectives of this research were to determine the role of transitional 

justice institutions in Africa. This has been determined and appreciated the overlapping 

roles and goals of these institutions. In our research it has emerged that transitional 

justice is still evolving and changing and so have the institutions that deal with it. Our 

analysis of the outcomes of transitional justice institutions has led 

there i.s no single mechanism that is sufficient to address the needs of the victim.s and 

perpetrators al the same lime and foster national reconciliation. It has remained unclear in 

our discussion if indeed peace means reconciliation. Most of the mechanisms that the 

of reconciliation i.s

4.1.4 Conclusion

provide peace, justice to victims and accountability to perpetrators as

study has researched on

and poses difficulties even in measuring.

feasible to achieve the objectives of transitional

I" 1- "«* “

,K.. ,hc of which » .pply i. ■ pol«w.'

inicrfcrcocc from .he poihie.. «e„e eon,p»hi.es -he P»e,h.e ouuo.e ofoch i„i,i..,.e. 

, i, h., bee. noted .h.. h.depe.de.ee of.hew. ins.ho.ion. « wh..

our hypothesis that the choice of transitional justice institution

p%25c2%25bbhi.es
h.depe.de.ee
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such conllicls and develop

actions and the burden of healing and reconciliation with

iuslicc is

to use is inlluenced by political inclination because despite the need Ibr transitional 

iuslicc sociallx. it is also a political process that creates legitimacy lor a govenimenl 

coming into power and reconciliation to help in the transition. I he advanced theory of 

bat qualities the effectiveiies.s or otherwise of transitional justice, f urther it is 

noted in the Sltld) that this is the key and fundamenlat objective. To reael. reeoneilialion 

tt hen justice has been served. This theory cannot be divorced from such efforts because it 

is what informs whether or not a stale and its people will heal.

In conclusion, it is noted that slates must come from a point of knowledge to 

acknowledgement. Realize their root causes and deal with them to avoid a recurrence of 

a responsible society which ideally lakes responsibility for its 

as much attention.



CHAPTER FIVE

( ONCLl'SION5.(1
of approaches lhal socieiies underiake to

confront the painful past in

abuses. A variels

fractured societies: developing

abuse: memorializing and

future \ iolalitms.

5.1

An overview

combined with the

issues. ha\e
and

absence of a
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as presented in

initiatives that strive to
establishment on 

create peace. A lack of po 

comprehensive
to transitional justice

Emerging issues

ofb. 'W '’I''’'”” ““ ““

1 . b n in the recion. As demonslraled. past and 
iusliee elforls that are currently undertaken tn the refe

Het n-iriies have been unwilling to put its 
current governments, still dominated by nat.onahst pa.fes, 

their political agendas and to support regional 

litieal will, local capacity, and social trust.

elTective approach

thesis should inform our uit

I ransitional justice refers to a range 

reckon tt ith legacies of widespread or systematic human rights abuse as they mot e from 

a period of violent connict or oppression towards peace, democracy, the rule of lau. and 

respect for individual and collective rights. In making such a transition, societies must 

order to achieve a holistic sense of justice for all citizens, to 

establish or renevs civic trust, to reconcile people and communities, and to prevent luture 

of institutions can help wounded societies start anew, inch,ding: 

prosecuting perpetrators: establishing truth commission and other forms of investigation 

about the past: forging efforts toward reconciliation in 

reparations packages for those most affected by the violence or 

remembering v ictims: and reforming a wide spectrum of abusive state institutions such as 

eonstitutional provisions, security services, police, or military in an attempt to prevent



lulurc based on

jiisliee and the ride of law. As

most African slates incomplete.

1 iiriher. retributive rather than reparative justice has been emphasized: the ei forts

and linancial resources that have been spent on legal prosecutions, mosllv h> the Sierra

approach

reconciliation and
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hindered progress in addressing the past and laying the foundations for a

a result, transitional justice efforts have been ad hoc and in

punishment

material and social faclois. a

transitional justice strategy

was the

l eone Court and the IC I R. are disproportionately high when compared to the modest 

made for the victims of conllicl. Retributive justice can. instead ofrestorative efforts

contributing to reconciliation, also emphasize the dilTerenees within societs and therelw 

create new di\ ides which are undeniably the trigger of most conllicts in .Alrica.

National and regional long term stability remains under threat unless significant advances 

are made, especially in the areas of truth-seeking and reconciliation. In the ea.se of South 

Africa, reconciliation equaled ■■moving forward”, rebuilding the ■■new South Africa", a 

multicultural and unified state. The main parties of the conllict favored a restorative 

of acknowledging Ihc past while
wilh irulh-seeking elements as a means

h,casing on the future. Initially, in Rwanda, reconciliation meant justice and punishment. 

Retributive justice was the corollary of this approach to answer the demand of 

wanted by the Tutsi and the government. However as time wot. by. dt,e to 

□ broader notion of reconciliation that included new 
many maieriai an«

.nd hn-el-nes. is ..idcn.l, .dnp.ed b, Al.ie.n sU.cs ri« » 

hsbrid mechanisms of transitional justice.

this research, the hypothesis that the choice of the

is conditioned by domestic and international factors which, in 

„.e .i.ni. ihd pp.i»n. -H-nisn-s H.Ue ,» b. used in dc.iinp »,.b .be p.«.



succcssliil

social
essential resources.

and where it was

well as

that collusion toto create a

in Africa is the

relapse ol themore
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appropriate

uenocidc would not be tolerated

ol' combined approaches in

do not achieve

and healing and avert a

and Rwanda have

go beyond a simple political juncture

tools lo deal with the past. Moreover, if there arc

would be impossible

limitations

possible to
masterminds behind the

all of which were 

a retributive approach was more 

as seen in the

l he employment

effective one. Single line mechanisms

1 I .n ■ichieve both reconciliation 
what is needed to acmevc

was demonstrated. I here is no universal recipe to attain reconciliation because mans 

factors incline the election of the strategy towards a certain approach.

No size l-.ts all and all reconciliation and transitional justice proees.ses must lake

involved, lhe context, lhe

reconciliation 

iniustices. In the case of Rwanda although with some

identify the masterminds behind the conlliet. the mobilization o 

, . .11 „r which were determined b> the
individuals as well as identifying the triggeis.

various transitional justice mechanisms employed, 

notion ''''""sion to commit such ciimcs

into account lhe charaeleristics of the conllicl. lhe actors 

international inlluencers and the type of transition. It is impossible to design a 

reconciliation slrategs if it is not deducted Irom lhe realils in which it is taking place.

1 herefore. the imposition of Ibreign models or paradigms could risk, as seen in lhe case 

nr the south Africa, .lasmine revolutions evidenced in North AlViea. f.iberia. ORC. Kenya 

and Rwanda, a relapse into conflict or the collapse of the transition.

AS lor the domestic factors that condition the transition, the cases of South Africa 

shown that, if the conflict is rooted in a society's histoiy and the eause.s 

. restorative and truth-seeking approaches are great 

social inequalities and lack ol access to 

wilboul addressing

achieving justice

a wholesome result which is



conflict in future. 'This is because they seek to achieve only loo well a single objective

\vliieh is in the long run not sustainable.

Accountability for War crime.s and Hybrid Tribunals5.1.2

(he courts established in Africa to bring accountability for war crimes lune

proved to be costly. Despite the formidable achievement of war crimes jurisprudence.

the\ have been slow. As seen in C’hapler four. Rwanda’s courts have suffered corruption

in it.s administration, flie ICC and !('TR has not made real contact with the populaces

perceived as distant and unconcerned with the

ef fect of their activities upon the victims. However, there it little evidence that the courts

have diffused tension in the region, .ludges have little power to do so and the prosecution

has selected the ‘big Hsh' for prosecution, 'fhe process of selection of'whom to prosecute

Is important because it will contribute to reducing tension. I his i.s a political matter and

completely strategic in that prosecutions are not seen to be done for the sake of justice but

rather that justice is indeed achieved.

the court should be. It.s political inclination providc.s some security concerns for the

oflleers of the court. While it is indeed true that the public will reach an appreciation of

be seen

and fair without intimidation of the officers of such institutions. Such intimidation can be

from the government of the day. However in mo.-»l trials.

and courtrooms
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the process being undertaken in the country where the atrocities look place, it remains to 

whether such level of security can be achieved to make the process transparent

alTecled by their proceedings, fhey arc

from specific individuals or

prosecutors have displayed docility, witnesses have not been protected from intimidation.

have been filled with noisy and uncontrollable demonstrators. The

I his process of trials has also in our research raised an issue of where the seal of



inicrnalionul judges lor ils proceedings. 'This however did not achiew much and the

iniernal capacilx of Sierra l.eone to deal with these issues in future was not developed.

I uriher. it is highl\ unlikely that justice

people and the process.

Reconciliation5.1.3

Reconciliation is. of course, a prerequisite for achieving a sustainable peace. But

reconciliation is

fhe role of truth commission in all this is \ ery wellpsychological wounds be evaluated.

court and the truth commission worked simultaneously did not reach the expected

because it suffered from lack of resources while the truth commission tn otheroutcome

countrie.s ha.s had feeble and futile due to distrust.

to conclude that even though the intention lot truthIt therefore leads us

they would not ideally be able to work and reach the

Africa to reconcile as well as punish offenders. Il i.s in

the continent is looking for in terms of healing and reconciliation.
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a work in progress, fhe South African truth commission ha.s been helpful in eliciting 

admission.s of responsibility from perpetrators of war crimes, fhe Sierra I .cone special

special court of Sierra l.eone made an effort to have such autonomy by bringing in

these mechanisms as employed in

that it is noted that tribunals cannot give back land, homes, jobs

commissions is a noble one.

envisaged results on their own. There is a need to get an institution or a combination of 

for both middle level and lower level olTcnders and bring them to

was achieved due to the intimidation of the

or lost

inslilulion.s that cater

trial. In essence, the conclusion is that it may be over ambitious on our part to expect

a difllcull concept to measure. How can the success in healing

this spirit

relatives: and the corruption in courts, inefficiency and frustrations may not deliver what



1 low ever, there is a light al the end of the tunnel. Out of the study of all the institutions in

be eoneluded that institutional reforms may be the most achievable ot allAfrica, it can

the desired results together with truth seeking. I hese

expected results.

Stales should undertake legislative.

restore the public trust in

of combatants.

commission that

she continues to hold

that stales
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5.1.4 Structural Changes

As earlier noted that during a period of transition to peace and democracy, it is 

administrative and

a recurrence ol such conllicl.

has been ignored as

are the most sustainable of the

pa rl i c LI I a r I > i m po riant I hat

constitutional reforms to restore respect for the rule of law. a culture of respect for human

It i.s also essential that Slates undertake

was effectively employed in

realize that structural relbrms can also include veiling ol

rights and trust in government inslilulions.

institutional, administrative and constitutional reforms that can

State institutions. These institutional reforms can contribute to redressing harm to victims 

and preventing the reoccurrence of violations by addressing the wrongs of perpetrators, 

including groups that have been traditionally excluded or persecuted and creating a basis 

for peace and democracy through the reintegration of combatants. Dealing with 

perpetrators of violence especially in ensuring that they do not take up public oirices has 

been neglected if not ignored by most Alrican states, fhe report of the Liberia truth 

held the current president Sirleaf Johnson incapable of holding office 

public office. 1'his process of vetting however 

South Africa. As a recommendation of truth commissions, it

is important

personnel to bold government offices to prevent



result of iiansilional justice iiiechunisins

I here ha\ e beenStiiitb Africa. Kenya. Morocco. Uganda. Sierra Leone and Morocco.

positive social environment. Moreeconomic

investments

infrasiriiclnre. and thereby in creating employment opportunities.

especially because

their failure or omission to

curtailed the

public record of such a process even

1

-13

therefore follows that there is noaccountabiliu. Il

li„- (he purpose of developing .iurisprudenec.

the police and justice system 

promote stability and order within a state.

l inally. a major failure of governments engaging transitional justice institutions i.s 

release the reports of such institutions, fliis omission on their 

achievement of anticipated justice and

Structural changes have been a as in

reforms because peace promotes a

Police and judicial reform have been evident in some countries in Africa. 1 he 

conlribulion of the police force in a post-conllicl selling is generally presumed lo be ils 

rule in foslering stability, l urlher. lhe credibilily of lhe police force would be reslored. 

Ihis has been damaged during lhe years of war and genocide. When 

is well developed il could also control lhe population and

have been made in lhe repairing and reconsirucling of lhe eounirx s

part ha.s if not delayed.
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