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CHAPTER 1

INTRODUCTION TO THE RESEARCH PROJECT

Abstract

The political landscape in Kenya has undergone a dramatic transformation since
independence. Much of post-independent Kenya has been riddled by a struggle for economic
growth, social development and political transition. Attempts 1o develop, sustain and consolidate
democratic governance have often been accompanied by ethnic manipulations, patron-client
relationships and violence. hence the resurgence of ethnic conflicts and massive violence after
the 2007 Presidential elections. The afiermath of the post-election violence in 2007 created a
situation that required post conflict peacebuilding and reconstruction initiatives in order to
bring the country back on the road to recovery and peace’. This research analyses the role of
civil society in peacebuilding in Kenya. Examining the literature on civil society and its various
roles, the study is based on the conceptual framework of Lederach (1997) who presents the

peacebuilding pyramid as a model for underscoring that sustainable peacebuilding cannot be

left to the warring parties alone, but that civil society is pivotal to peace processes. Using both
primary and secondary means of data collection, the study is of a qualitative orientation, which
employs a single case study in order to understand the topic in detail. The overall studv aim is to
understand the role and place of civil society in peacebuilding during the various stages of
confiici from iis emergence, escaluiion fv de-escalation. The siudy ends with a series of

recommendarions on enhancing the efforts of civil society in peacebuilding.

* Waki Commission Report on the Inquiry on Post Election Violence, 2008



1.0 Introduction

Following periods of violent conflicts. many societies face challenges for post-conflict
reconstruction and healing. The important activities in post-conflict reconstruction are performed
by various entities including govermnment, international agencies and local civil society
organizations. among others. In many cases, governments lack adequate human and material
resources for undertaking sustainable and elfective peacebuilding processes. The chailenge of
post-conflict reconstruction is too huge to be left t¢ governments alone, hence the increasingly
important role played by civil society. The research examines the contributions of civil society
towards peacebuilding in Kenya, since the 2007 post-election violence. This study is in
agreement with an observation by Jesopp, Aljets and Chacko (2008) who posit that,

“From South Africa to Sierra Leone. civil society organizations (CSOs) have played

. R
important roles in the peace processes of their countries.”

This study is premised on the notion that the involvement of civil society and Kenyans in

the charting of the country’s way forward will enhance and strengthen the peace process. A

detailed overview of research is as follows:

1.2 Study Aim

T

The aim of this siudy is io bring aboui au undesstanding of the role of civil sacicty in

peacebuilding and post-conflict reconstruction in Kenya.

- Jessop. Maria. Aljets. Diana. Chacko. Betsie. (2008). The Ripe Moment for Civil Society. Jnrernational
Negotiation, Volume 13. Number 1. 2008 . pp. 93-109(17)



1.2.1 Research Objectives
The following are specific objectives of the research:

e To examine the role played by civil society in peacebuilding and reconstruction in Kenya
after the 2007 post-election violence;
e To analyse the nature and forms of civil society activity in Kenya since 2007 with a view

to isolating lessons learnt and best practices.

e To examine the different forms of intervention that civil society has used to address the

current post-conflict reconstruction and peacebuilding challenges facing Kenya.

1.2.2 Research Questions
The major research questions explored in this project are:

e What are the typologies and areas of focus of civil society organizations involved in
peacebuilding in Kenya?

» What has been the impact of civil society’s peacebuilding and post-conflict
reconstruction activities in the context of the formal peace process in Kenya?

e How effective is civil society in undertaking peacebuilding and post-conflict

reconstruction activities in Kenya?



1.3 Context and Background to the Problem

Following the announcement of Presidential elections results held on 27" December 2007
in Kenya, which indicated that the incumbent President Mwai Kibaki was the winner, there were
outbursts of violence from supporters of Raila Odinga of Orange Democratic Movement
(ODM).” Soon, the electoral violence turned into ethnic clashes, and by the end of the month.
more than one thousand people had lost lives, while thousands were displaced and there was
massive destruction of property. Kenya was at crossroads.’ The unprecedented violence and
destruction of property prompted the African Union to appoint a Panel of Eminent African
Personalities to mediate the post elections crisis. The mediation panel was led by former
Secretary General Kofi Annan assisted by Graca Machel and former Tanzanian President
Benjamin Mkapa. Following mediation efforts, the two belligerents and their respective parties
signed an agreement the National Accord and Reconciliation Act, NARA, which established the
Government of National Unity in Kenya. The post-election violence in Kenya left society scarred
and marred, and as a strategy of moving forward, a multi pronged approach involving the
individuals. the state and civil society embarked on activities to restore normalcy. Civil society
has heen at the forefront of peacebuilding and reconstruction efforts in Kenya. and this study

intends to unpack the nature of the organizations their activities, function, methods, and impact,

especially in the context of a formal peace processes and an Agreement.

" The elzction viglence was preceded by eucpicions thar the elections had been rigoed Snpnarters nf DM disputed
the election resulis.

' The violence triggered by the flaned electoral process should be analyzed in its comext of longsianding confliet
aver naiural resources. livelihoods, government unaccountability. human rights violations and highlv unsatisfactory
modes of governance and political participation. For derails. see Kriegler and Waki Reports



1.4 Statement of the Probiem

Within peacebuilding and post conflict reconstruction, the debate as to the effectiveness
and relevance of civil society has persisted. For many players, the role of the State that represent
Track 1 diplomacy,5 has been the norm and the acceptable practice given the many advantages
and resources that are at the disposal of the state to mitigate and intervene in post conflict
environment. Increasingly, the imporance of civil society initiatives in post conflict
peacebuilding and reconstruction work has been acknowledged since the mid 1990s, partly as 2
result of the ineffectiveness of the state and politicians to bring lasting peace, and partly due to
the tangible programs and grassroots interaction that the CSOs have managed to introduce. Civil
society is critical in peacebuilding throughout all stages of the conflict. As such, civil society is
an area of great interest to the scholars and practitioners in the peace and conflict discipline. It is
necessary to understand civil society and its participation in peacebuilding. It is also imperative
to ascertain the role of civil society in ensuring that citizens exercise their democratic right.
Given the shortcomings of the states in peacebuilding and reconstruction work, is it sufficient to

leave such endeavors to the state without participation and collaboration with the Civil Society

Organisations?

*Track 1 Diplomacy describes negotiation and peacemaking initiatives that are conducted at the highest levels.
including by diplomats, political elites and military leoders, The notion of categoricing peacebuilding into frarks wac
initiated by Diamond and MacDonald (1997). who discuss the thesis of multi-track Diplomacy. arguing that
peacebuilding is undertaken at multiple levels by several “tracks™ including government. civil societs. private sector
and grassroots communities. For details, see Diamond, Louise and MacDonald. Jahn. W 11997). Mu'i-Track

Diplomacy: 4 Svstems Approach to Peace. Hartford, CT: Kumarian Press.



1.5 Justification of the Study

The study focuses on civil society and its role in peacebuilding and post-conflict
reconstruction. Camegie Commission (1997)® posits that “Many elements of civil society can
work to reduce hatred and violence and to encourage attitudes of concerns, social responsibility
and mutual aid within and between groups. In difficult economic and nolitical transitions, the
organizations of civil society are of crucial importance in alleviating the dangers of mass
violence.”” Indeed, civil society has had a growing influence on the political and development
landscape in Africa; hence it is an entity that requires interrogation and empirical investigation.
The idea of civil society has achieved prominence in political and developmental discourse over
the past three decades, particularly in connection with issues of democratization, development
and peacebuilding.

Furthermore, the complex reality of contemporary conflict requires a thorough analysis of
the context in which reconstruction is taking place. In essence, post-conflict assessments are
imperative for societies recovering from violent conflict as these will inform policy as well as
roadmaps towards sustainable peace. Not only will the study identify the functions of civil
society within peacebuilding and post-conflict reconstruction, but it will also ascertain the
composition of civil society in Kenya. It is important to have an idea of the various typologies

and forms of civil society in Kenya to avoid duplication and to promote collaboration among

civil society organisations.

" Camegie Commission (1997). Preventing Deadly Conflict. Repert 10 the Carnegie Commission. New York:

Camegie Corporation.
The Carnegic Commissicn produced annual repons focusing on preventing dead!y conflict. For details. see the

report of the Camegie Commission on Preventing Deadly Conflict.



The study on civil society’s role in peacebuilding is cognizant of the theorv of multi-track
diplomacy® developed by Diamond and MacDonald (1997), which acknowledges the role of
various entities in sustaining and enabling peace. Therefore. it has become imperative for
peacebuilding to be seen as a nested activity which flourishes when multiple actors are involved.
Since the signing of Kenya's peace agreement which ushered in the coalition government, there
have been significant civil society actors who overtly or covertly have been engaged in
coagulating the peace processes in Kenya. The realization of the prominent role of civil society
leads Jessop and Chacko (2008:93) to posit that,

“While negotiators, government officials, militaries and rebel groups come and go. civil

society remains. Peace ultimately belongs to the people who survive the conflict;

therefore, there is a compelling need to understand how and when civil society can play
an effective role in the peace process.”

The study was made more necessary because since the 1990s, there has been an increased
interest on the part of Western governments in funding civil society in Africa (Barkan 1994;
Diamond 1995a; Mark Robinson 1995, 1996a. 1996b. Carothers 1997)9. Paradoxically, the
increase in civil society peacebuilding initiatives during the last decade has not been matched
with attendant increase of researches that focus on the nexus between civil society, peacebuilding
and post-conflict reconstruction'?. There has been little systematic analysis of the specific roles

of civil society in the context of violent conflict, socio-political turmoil. This is true even with

* The theory defines peace processes as having been characterized by belligerents. much 1o the neglect of other
groups. Although Track I, which includes governments and Track I. which includes diplomats are the main focus
or analysts of peace process, it has become apparent that peacebuilding which is top-heavy often lead 1o
unsustainable peace agreements.

Increased funding towards civil society organisations is based on the conceptions that governments have not been
using dunul funds cfficieniy and cfiecuvely. In addiion. dic fveus v C30s is alse based g e hcu-hibeial
thinking which underscores the importance of multiple actors in the governance and peacebuilding arenas
" Currently. there is limited research on this link. In fact. todav. now most peacebuilding research has been limited
io describing civil socicty actors and their activities. or deseribing the role of civil socicty in other spheres of tife
such as economic development.



the Kenvan case swdv. Although in Kenva. civil societv has actively participated in
peacebuilding, very few studies have taken stock of these aciivities. The study will address the
dearth of information on specific roles of civil society in peacebuilding.

The study could not have been more responsive to contemporary developments.
Currently, Kenya is going through a transition after periods of turmoil,' and this study provides
an opportunity to involve other players intc the peacebuilding eguation, apart from the
government, opposition and political elites. It is important to know how civil society is
performing in the realm of peacebuilding so that wherever possible its approaches to

peacebuilding can be enhanced or developed in order to achieve sustainable peace in Kenya.

1.6 Hypothesis

The research project proceeds from the premise that there are in existence numerous civil
society organization in Kenya involved in implementing credible interventions in conflict
mitigation, post conflict peace building and reconstruction. The researcher hypothesizes that civil
society organizations have played immense and substantive roles in peacebuilding and that they
are undertaking these processes in a concerted and collaborative manner. The research also
conceives that civil society organizations in Kenya will remain an integral part in sustainable

peacebuilding processes, complementing the efforts of government, private sector and private

citizens.

" Currently. Kenya is in transition towards a fully-fledged democracy. Since April 2008. Kenva has put in place a
government of national unitv (GNU). also known as the grand coalition cabinet with the expectation that the
transitional process will facilitate constitutional reform and the conduct of free and fair elections.



1.7 Literature Review

Civil society has been in existence for a long time however. many scholars have attempted 10
define and offer clarity to the meaning and operation of civil society organisations. The work and
intervention of civil society coupled by their evolution over a long period of time has
necessitated numerous literature on CS0s. Given their relevance in the society, such literamure
have, to a larger extent, enhanced understanding and shaped the operation of the civil society

organizations.

1.7.1 Defining Civil Society

Although civil society is not a new phenomenon, the concept does not lend itself to an
easy definition. The Greek Philosopher, Aristotle is the one who first popularized the concept of
civil society in academic literature, defining it as a “public ethical community of free and equal
citizens under a legally defined system of rule.”'? Another philosopher, Hegel too defined civil
society as “that political space interposed between the state and the family.”" Antonio Gramsci
(1927), a classical scholar distinguishes between civil society and political society'®, arguing that
civil society exists outside the arena of political interests. This is a rather dated perception of

civil society given the reality that in contemporary society, the distinction between political life

and civil life is blurred.

However. other classical scholars contend that civil society is that entity within social

reality, which is separate from the stale and family. Tocqueville claims that civil society is

** Aristotle could not separate betw een civil society and the state, arguing that the state and civil society arc
intertwined and conceiving civil society as a form of political party that served the state.

~ Hegei wransformed the meaning of civii sociely. insisting that civii society arose as a fesuic ol die Fisc v a seodern
liberal state. Hegel distinguished civil society from the state and posited that civil society essentially stood for the
catisfaction of individual interests and private property.

“Gramsci defines political society as encompassing institutions that are political in natuve. and these include
political parties. the police. the judiciary. parliament. among others.



thought to be separate from the state and political parties. thus referring to a largely autonomous
sphere of freedom. Modern scholars have tended 1o go along with the definition that
distinguishes civil society from other entities in society, emphasizing how civil society

organizations are counter-hegemonic in nature. Larry Diamond (1999) defines civil society as,

*...the realm of organized social life that is open. voluntary, self-generating, at least

partially self-supporting, autonomous from the state, and bound by a legal order or set of

shared rules.”'*

The London School of Economics (1999) defines civil society broadly as *“un-coerced
collective action around shared interests, purposes and values™. Makumbe (1998) defines civil
society as “the segment of society that interacts with the state, influences the state, and yet is
distinct from it.” Thus, civil society can be regarded as a “third sector,” distinct from government
and private enterprise. The “first sector.” that is govermment, has the primary responsibility of
providing public goods, which by their very nature cannot be provided by business. Such public
goods include among others, state security, education, health and clean environment. The
“second sector”, which is business, produces purely private goods. for private consumption
whose main motive is profit. In this regard, civil
"intermediary institutions” such as professional associations, religious groups, labour unions and

citizen advocacy organizations. Civil society in turn acts as a link between the state and citizens,

in promoting vaiues, accountabiiity. voice and disseminating informauon, giving capression and

direction to social, cultural and political needs of members of society.

' Djamond. Larry. {1999), Developing Democracy: Towards Consolidation. Washingien DC: John Hopkins
University Press. pp221

10



Figure 1. Civil Society’s Relationship with the state. tamily and private sector '°

SOCIETY

St ate \) | CIVIL

Private ‘1,
sector

* The above diagram is hased on the author’'s conception of the triangular space which civil society finds itself in
(i.e. that space which is outside the family, private sector and the state).
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Figure 2. Civil Societv as the Triangular space between state. business and famil}-"7

The state

Business sector Family

Civil society

Civil society not only reflects the diverse interests and values of different constituent
elements of society, but also enables members to articulate their aspirations. Civil society takes
many forms and shapes. It ranges from small voluntary organizations to huge institutionalized
entities. Civil society includes nongovernmental organizations (NGOs), the media, religious
groups, trade unions, women’s groups, youth groups and interest groups. Civil society is not a
new phenomenon in Kenya, having emerged as a struggle for decolonization and subsequent
democratization. In colonial Kenya, associational life was dominated by movements of
resistance against British penetration and occupation, which were characterized by urban and
rural protests and subsequently full-scaie uprisings and uitimately liberation warfare. Mamdani

(2002) argues that the history of civil society in colonial Africa originated from colonialism. The

" . , . . R R
The above diagram is based on the author’s conception of the triangular space which civil society finds itself in
{i.e. that space which is outside the family, private sector and the state).
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experiences of Africans during colonialism drove them to form associations and political parties

that sought to champion liberation and equa]ity.ls

1.7.2  Defining Peacebuilding

The term “peacebuilding” was popularized after 1992 when Boutros Boutros-Ghali,
defined peacebuilding as a range of activities meant to “identify and support structures which
will tend to strengthen and solidify peace in order to avoid a relapse into conflict."®
Distinguishing between positive peace and negative peace, Johan Galtung (1967) emphasized
that peacebuilding goes beyond ending hostilities but towards rebuilding and reconstruction of
society to address root causes of conflict.”® In essence, peacebuilding involves long-term
activities within economic, social and political realms that aim to build capacity for
reconciliation, societal growth and stability (Lederach, 1997). As such, peacebuilding is a triadic
transition from war to peace, from authoritarianism towards participatory development and from

economic transition which involves rebuilding fragile or debilitated economies. Below is a

diagram that outlines the nature of peacebuilding:

1 Examples of such notable historicai civil society organizations include the Kenyan African National Union
(KANU) and the African National Congress (ANC) in South Africa.

" Boutros-Ghalj who was then the United Nations Secretary General presented the report. An Agenda foi Peace
(Boutros-Ghali. 1992) to the UN Security Council. For details. see. Boutros Boutros-Ghali. B. (1992). 4n agenda
jor peace. Inew York: United INations

- Johan Galtung, also known as the father of peace siudies, makes a distinction between negative and positive
peace. Negative peace refers to the mere absence of physical violence and cessation of hostilities. On the other hand.
pusitive peace describes the complete positive content of a peaceful and secure world. which includes restaration of

relationships. economic and human development and revitalisation of institutions. among other things.

13



Figure 1: Categories of Peacebuilding’
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Peacebuilding and post-conflict reconstruction are geared towards transformation from
violence towards a society that promotes peace. Thus, peacebuilding therefore refers to those
activities which are designed to consolidate peace in post-conflict countries in order to avoid a
relapse into conflict. However, “peacebuilding™ has become a broad and expansive term. In

Agenda for Development (2004), then UN Secretary General, Kofi Annan said peacebuilding

required ‘“sustained, cooperative work on the underlying economic. social, cultural and
humanitarian prob]ems."12 Peacebuilding is espoused by scholars like John Paul Lederach (1997)
who says it occurs at top, middle and grassroots levels. Lederach defines peacebuilding using his
model of the peacebuiiding pyramid, which is a weil ciied source fof inosi practitioner
approaches to peacebuilding. It seeks to address the multiple and deep-rooted cause of conflict
and encompasses the entire range of interventions designed to facilitate the establishment of

durable peace and prevent the recurrence of violence. These include conflict prevention.

Source: Barry Hart (2008) (Ed). Peacebuilding in Traumatised socicties. Maryiand: Uniyeisity Press of America.
== Anan. Kofi. (2004) 4n Agenda for Development. New York: United Nations

14



management. transformation. and peacekeeping. Peacebuilding includes a broad range of
activities such as socio-economic development, poverty reduction or democratization efforts.
Peacebuilding approaches have shifted from a pure focus on security and peacekeeping, to
establishing the socio-economic conditions for peace. This has been spurred by evidence on the

linkages between poverty and conflict (Collier et al. 2003).7

1.7.3  Civil Society in Peacebuilding and Post-Conflict Reconstruction

According to Catherine Bamnes in the Global Partership for the Prevention of Armed
Conflict (GPPAC)’s 2006 report underscores eight major roles played by civil society. It
acknowledges that civil society plays important roles

“...at every point in the development of conflict and its resolution: from surfacing
situations of injustice to preventing violence, from creating conditions conducive to peace

talks to mediating a settlement and working to ensure it is consolidated, from setting a

global policy agenda to healing war scarred psyches...™*

The changing approaches to peacebuilding and post-conflict reconstruction have opened
space for civil society participation. In a World Bank- commissioned study, Paffenholz and
Spurk (2006) identify the multiple peacebuilding roles played by civil society including the
protection of citizens, monitoring for accountability, advocacy and public communication,

community building, and intermediation and facilitation between citizens and state.

* paul Coilier is one 07 tne scholars who espouse 1he theory on the economics o1 War ano peace. Tic arguilich i>
thar rather than violent conflict being primordially explained, it is usually a result of economic conditions such as

overty. inequality and inept development.
™ Barnes. Catherine, 2006. Global Pannership for the Prevention of Armed Conflivi. Agenis fin Change: Civil

Socien: Preventing War and Building Peace. 1ssue Paper 2. September 2006.

15



The occurrence of conflict and stawe fragilitv calls for the intervention of civil society
(Diamond, 1999). The lack of state capacity 10 control pars of its territory or to deliver public
services often prompts civil society to fill the vacuum, by delivering humanitarian and
development assistance as well as making efforts to promote an end of the conflict. The theory of
multi-track diplomacy and peacebuilding. developed by Diamond and McDonald (1998)
recognizes the role of non-state actors, including civil society in peacebuilding. In his earlier
works. Putnam (1994) presents what he calls the “civic community index” as a measuring stick
of civic involvement, arguing that communities where civic involvement and associational life is
higher, tend to be more successful and prosperous.r’ However, extant literature acknowledges
the “uncivil” nature?® of civil society in some instances. For example in Bosnia-Herzegovina,
civil society organization became instrumentalized by political elites on the basis of ethnicity, a
development which led to the ‘de-civilization of society’ (Paffenholz and Spurk 2006). In similar
circumstances, Putnam (2001)27 identifies how Rwanda’s civil society carried existing prejudices
during the genocide, with some civil society actors actively participating in the violence. Despite
these ignoble developments in civil society, the role of civil society in peacebuilding keeps being
underscored by many scholars and practitioners. There are various peacebuilding roles of civil
society discussed in literature. The Camegie Commission on Preventing Deadly Conflict
(1997) 8 siates that,

‘...the prevention of deadly conflict is. over the long term, too hard, intellectually,

technically and politically, 1 be the responsibility of any single institution or

-5 For details. see Putnam, Robert D. 91994). Making Democracy Work: Civic Traditions in Modern Iah.

Prmceton NJ: Princeton University Press.
* Uncivil here refers to the less virtuous activities that some civil society organizations are engaged in. including

COITUpLION, CO-Optation and abuse 01 power, among other things.
Putnam has been involved in several writings on civil society. His seminal work on civil society. Making

Democracy Work, emphasizes how some civic associations hindered democratic consolidation.

* Carnegie Commission on Preveniing Deadly Conflict. 1937, Preventing Deadiy Conllict. Final Repoit. New

York: Camegie Cooperation of New York. p xiv
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government. no matter how powerful.” Similarlv. in its 5264™ meeting. the United
Nations Security Council acknowledges the role of a vibrant and diverse civil society in
conflict prevention and peaceful settlement of disputes.”™®

Thus, it is widely acknowledged in literature that civil society plays multi-faceted roles in
the realm of peacebuilding. One such role is early waming for conflict prevention. Civil society
can monitor the conflict situation and make recommendations to decision makers, provide
information to advocacy groups, and provide inputs for early waming. This civil society function
is relevant in all conflict phases and its impact is maximized when all actors coordinate closely.
In sub-Saharan Africa, early warning systems of regional organizations such as West African
Network of Peacebuilders (WANEP)*’, African Centre for the Constructive Resolution of
Disputes (ACCORD)*' and Mano River Union". has provided immense efforts towards conflict
prevention. In addition, civil society often plays the advocacy role in order to promote
peacebuilding. Advocacy is one of the core functions of civil society in peacebuilding (Aall
2001; Paffenholz 2003). Civil society not only articulates the interests of social groups,
especially marginalized groups in conflict, but it also puts pressure on the domineering party,
especially the state, to end the conflict. During conflict civil society tends to advocate for peace

agreements, against violence and human rights violations and for broad based participation in the

* Security Council Meeting. 20 September 2005. The Role of Civil Society in Conflict Prevention and Pacific
Settlement of Disputes. S/PRST/2005/42

“ The West African Network for Peacebuilders (WANEP) is a regional civil society organisation that is based in
West Africa. with headquarters in Ghana. WANLP realizes 11s vision and mission in the sub region tirough sirategic
programs aimed at strengthening the capacity of peacebuilding organizations

*' The African Centre for the Constructive Resolution of Disputes (ACCORD) is a civil society organisation based
in South Africa and it operates in more than 12 African countries. ACCORD specializes in conflict management.
analysis and prevention and intervenes in confiicts through mediation. negotiation. training. resemch and conflici
analvsis,

= The Mano River Unjon (MRU) is 2 regional nesocintion ectahliched in 1072 hetueen 1 tharia and Qisrra T eone In
1980. Guinea joined the union. The goal ¢f MRL was Lo foster economic cooperation among the countries.
Increasingly, MRU's objectives have also centred around the promotion of peace and security in the region.
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peace process. The Liberian Women Peace Initiative is an example of a civil societv organization
that engaged in successful advocacy to end civil war. In her analysis, Orjuela (2004) analyses the
role of civil society in the post-conflict phase, emphasizing that civil society advocacy tends to
focus on implementation of the peace agreements, or specific conflict issues such as violence.
gender. or the need for a culture of peace. Orjuela (2003) also spells out the possible role of civil
in contributing to peace processes by addressing cthnic divides, addressing politics with popular
mobilization and advocacy work, as well as addressing economic issues through reconstruction
and development.” In fact. civil society has the potential to promote reconciliation, as well as
monitor and reform political and military elites. In addition, civil society actors may constrain
the use of violence by conflicting parties, as happened in Angola in 1998, when the mobilization
of the church and networks of traditional local leaders managed to pressurize one of the

belligerents, the Popular Movement for the Liberation of Angola (MPLA) to stop retaliating to

the National Union for the Total Liberation of Angola (UNITA) by hurting civilians.

Furthermore, civil society aims to inculcate a culture of peace in divided conflict societies
by promoting attitude change toward peaceful conflict resolution and reconciliation. Lederach
(2001) conceives civil society as an integral part of reconciliation. Lederach explores the role
civil society plays in reconciliation in post-conflict societies and sees reconciliation as a
dynamic, adaptive process of rebuilding interpersonal and community relationships.** Most civil
society activities include dialogue projects, reconciliation initiatives, peace education. exchange
programs and peace camps, conflict resolution training and capacity building. Such activities

lead to increased levels of contact. interaction and communication across geographic. religicus.

** Orjucia discusses the roie of civii society in Sri Lanka. For dewiis see. Orjucia, Camiiia, \=003). Buiiding Feave i
Sri Lanka: A Role for Civil Society?, Jonrnai of Pcace Research, Vol 40, Issue No 2.pp193-212

" Lederach, John Paul. (2001). “Civil Society and Reconciliation.” In Crocker. Chester A.. Fen Osler
Hampson and Pamela Aall, (Eds), Tiwbulent Feace: The Challciiges of Managine Bieriaiona! Cosifficr..
Washington. D.C: United States Institute of Peace Press. ' '
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ethnic. cultural and class divides. However. Aall (2001) notes that such activities he sporadic and

uncoordinated. which further limits the potential to achieve sustainable peace.™

Another important role played by civil society is facilitating peace processes and
participating in negotiations. Literature on civil society recognizes that through their social

rasment, The civil

Ty ~ vt
. e

networks, civil society organizations are positioned to help parties reach an
society in Liberia, specifically the Women in Peacebuilding Nerwork (WIPNET), played a
significant role in influencing parties to reach a peace agreement in Ghana in 2003. afier 14 years
of civil war. Civil society can play this role because in most cases, members of CSOs are more
influenced by the desire for sustainable peace than by a desire for power. Civil society also plays
important roles in helping to sustain agreements reached by the parties, including through raising
awareness and educating the public about the agreement itself. The changing nature of conflict

demonstrates the imperative need for civil society’s involvement in peacebuilding. This is the

basis of this study- to examine various roles played by civil society before, during and after

conflict.

** For details. see Aall. Pamela. (2001) What do NGOs bring to the Peacemaking” In Crocker, Chester A., Fen
Osler Hampson and Pamela Aall, (Eds). Twrbulent Peace: The Challenges of Managing Internarional Conflict..
Washington, D.C: United States Institute of Peace Press.
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1.8 Theoretical Framework

This study conceptualizes civil society as arena or space where people not only express
diverse values but also interact, debate, discuss and ultimately seek to influence society’s socio-
economic and political processes. Theoretical debate about the role of civil society is informed
by peacebuilding theorists such as Lederach (1997} and Diamond and Mac

conceive peacebuilding as a multilayered process involving multiple actors. The two concepual

frameworks enable the researcher to situate civil society in the context of other actors.

1.8.1 Multi-Track Diplomacy: A Theoretical Perspective

Using a systems theory approach36, multi-track diplomacy conceives peacebuilding
processes as a living system. The concept of multi-track diplomacy was developed by Louise
Diamond and John MacDonald (1996), following writings by Joseph Montville (1982) who
made a distinction between Track One Diplomacy (official, governmental action) and track two
Diplomacy (unofficial, nongovernmental action). Diamond and MacDonald (1996) further
expanded the track of peacebuilding into 9 sections. asserting that there are other important
facets of peacebuilding apart from government and non-state actors. As such, the theory of
Multi-track Diplomacy looks at the web of interconnected activities, individuals, institutions, and

communities that operate together for a common goal of creating and maintaining neace. Multi-

* Qystems theory underscores the trans-disciplinary study of systems. Sysiems theary is an autcome of theorising by
many social thinkers. but one notable systems theorist was Talcott Parsons. a sociologist. He produced a genera'.l
theoretica! cystem for the analysic of society that came 10 be called structural functinnaliems Far detaile. <ee Parsons’
mayor published works. The Structure of Social Action (1937), The Social Svsiom (15511 Strucmire and Process in
Modern Societies t1960). Sociological Theorv and Modern Socien: (1968). and Politics and Social Structure
tivayy
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track diplomacy recognizes that sustainable conflict transformation and peacebuilding cannot be
left solely to governmental entities, but must be expanded to include non-governmental actors.
civil society and other informal channels. Multi-track diplomacy calls for a holistic and
compressive approach to peace which calls for the expansion of the peacebuilding web to include
2 host of actors outside Track Y. Multi-track diplomacy incorporates all aspects of
peacebuilding and operates at all levels from the ground-level work of private citizens to the top-
level meetings of state heads. Since peacebuilding seeks to address the underlying causes of
conflict, build relationships and mend broken relationships in conflict-affected societies, actors
in this regard come from various entities, including academia, non- governmental organizations

(NGOs), community based organizations, religious leaders and the media, among others.

According to Diamond and MacDonald (1997), there is interdependence and parity of esteem in

all the nine tracks.

Figure 3: Multi-Track Diplomacy Hlustrated®
Source: Diamond and MacDonald, 1997

" The theory of multi-track diplomacy underscores the synergies between various different peacebuilding actors and
processes and categorises the various peacebuilding actors into tracks. Track | comprises diplomatic. political and
military actors in peacemaking. Track 2 is composed of unofficial non state actors that nonetheless have huge
infiuence un the stalc. dipiomats and in cerain cases. the miiiary icaders. In essciive. i une wack is mote impurm:u
than the other. Each track has its own resources. values. and approaches. but since they are all linked. they can

operate more powerfully when they are coordinated.

" As the list of actors in peacebuilding continues 10 expand. so will the diagram depicting multi-track diplomacy.
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The Nine Tracks of Multi-Track Diplomacy: Diamond and
McDonald

Track One: O e
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Multi-track diplomacy is a useful tool in understanding how actors such as civil society
contribute towards peacebuilding. This conceptual framework is credited for highlighting newer
diplomacy approaches by utilizing and identifying of new players and dynamics in conflict and
its resolution. In fact, the theory of multi-track diplomacy has found support among other
scholars in peacebuilding including Saunders (1999) who also argues for multiple voices in
peacebuilding. Slaughter (2004) concurs with this analysis, arguing that political power is no
longer concentrated only in national government but that it is shared over multi-levels and with
muliiple new partners. In fact, mulii-irack diplomacy has become an increasingly imporiani ool
for diplomats, government, NGOs and other civic actors who work in the peacebuilding and
development realms. However. the theory is criticized for merely outlining the layers of

peacebuilding and describing their activities without questioning the challenges of coordinating
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the various actors in the peacebuilding realm since they sometimes have conflicting philosophies

and approaches.

1.8.2. The Peacebuilding Pyramid: A Theoretical Perspective on Peacebuilding

Lederach (1997) underscores that peacebuilding should have space for diverse actors,
from the state to civil society. Lederach argues that if peacebuilding is top heavy, it is unlikely to
be sustainable. Using the peacebuilding pyramid, Lederach categorizes actors in peacebuilding
into ranks and makes the point that each level is uniquely positioned to pursue certain types of
peace building activities.”® At the top level are diplomats, political elites and the military leaders.
These are not only powerful, but they have the legitimacy of representing their constituencies
and are therefore highly visible. However, they are often the creators of conflict and are the least
affected by the destructive effects of conflict. In addition, as a result of their prominence and
high profile, top level leaders are often locked into positions regarding the conflict’s substantive
issues. The middle-level actors include non-government organizations and other civil society
actors. These are numerous in number and they have flexible modes of operation and as such,
they are capabie of influencing both top leaders and grassroots actors. Al the botiom levei of the
pyramid exist the grassroots actors and members of local communities who ofien experience a
day-to-day impact of conflict. These are important actors in peacebuilding because they are
aware of their environment and are better informed of the vision ot their post-contlict society.

Lederach emphasizes that it is usually the grass-roots actors who are the decisive force for peace

“ John Paul Lederach's peacebuilding pyramid allows practitioners and scholars to determine which the appropriate
approach to building peace. who acts on each level. and what actions are best taken at each level. Each level is
uniquely positioned o pursue certain activities within peacebuilding. Tor deiails. see: Lederach. John Paul.
«Structure: Lenses for the Big Picture.” In Lederach, ).P, Building Peace: Sustainable Reconciliatian in Divided
Socicties. Herndon, V A: USIP Press, December 1997. Pages: 37-61.
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process because they are the ones who are most affected by ongeing vielence a2nd would
therefore be compelled to find solutions to their challenging situations.

In the peacebuilding pyramid, Lederach stresses that mid-level and grassroots levels are
important in supporting peace agreements which would have been conducted at the top level.
while mid-ievel empowermeni will impaci on both the macro and grassroots levels by engaging
in processes such as dialogue, problem-solving workshops and advocacy for peace. In addition,
middle-range actors have a certain degree of influence on the elites and they can effectively
serve as a link between the state and the population. Most importantly. middle-range actors
Lederach also emphasizes the role of the grassroots level in a range of peacebuilding activities
such as local healing, economic empowerment, community based mediation and support for
peace initiatives. Thinking of peacebuilding in terms of a pyramid provides a simple way to
describe the numbers of people involved at each level (See Figure 3 below for detailed

conceptualization of the peacebuilding pyramid).

Figure 3: Lederach’s Peacebuilding Pyramid

Source: Lederach, John Paul. (1997), Building peace: Sustainable Reconciliation in
Divided Societies, p. 39,

Military, pelitical and
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However. the peaccbuilding pyramid is often criticized for being toc simplistic and
descriptive instead of focusing on the challenges of bottom-up peace processes. Goodhand and
Lewer (1999) underscore that despite the good intention of most actors in peacebuilding, the
process is not that easy. The authors use Sri Lanka as a case study to highlight the “anarchy of
good intentions.” wherein they pointed oul the difficuity and complexity of pcaccbuilding vis-a-
vis human capacity.”® Furthermore, Sentongo and van Raalten (2007) propose the Conflict
Intervention Model as an altenative framework that cuts through the different layers within a

society in conflict. Whereas Lederach ranks actors and processes in three tiers of the pyramid,

the Conflict Intervention Model shows that the combination of these efforts forms, as a whole,

. . 4
the intervention process. '

4 Eor details see. Goodhand. Jonathan and Nick Lewer, (1999). *Sri Lanka: NGOs and peace-building in complex
political emergencies,” Third World Quarterly Vol 20, Issue no. 1.pp 69-87

‘! Sentongo. Ashad and Judith van Raalten {1997) introduce the conflict intervention model as a framework for
critiquing Lederach’s peacebuilding pyramid. For these authors, the intervention process is visualized by ilic up-
side-down pyramid {see above figure 2. 4) that is fueled by external factors (see figure 2. 4.0) that influence the
process. Main actors who have the power to intercede are members of the intemational community. and other
outside parties that have a stake in the peace process. For details. see Sentongo. Ashad and Judith van Raalien
(1997). From Conflict to Coexistence - An Intervention Model. Peacc and Conflict Monitor. University for Peace.
Costa Rica.
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1.2 Research Methodology

The methodology for the research was designed as set out below.

1.9.1 Research Design

The study on civil society in post-conflict reconstruction processes in Kenya was more
inclined to the qualitative research design. Qualitative data is generally descriptive and narrative
in nature because the aim is to understand the case in detail. According to William (2002). the
purpose of qualitative research is to study social problems in their context by interacting with the
respondents in the natural settings. 42 The research methodology for this study was trifurcated.
The first step comprised a detailed literature review process where the author read reports,
legislations, statements and newspaper articles about civil society in Kenya. The second aspect
of the methodology involved interviews, focus groups and consultative meetings with members
of civil society and government departments that interacted with such civil society. The third
segment of the research methodology involved data analysis which included the exercise of
‘meaning-making’ (Abrams. 2008) processes to make sense out of the data collected.” Overall.
the researcher subscribed to the do no harm thesis (Anderson, 1999).** whereby every effort was

made to ensure that participants were not endangered as a result of their participation in the

veneanealy mpmanan
ICsCaiei Piocass,

** Qualitative research methodology 1 selecled Decause allowea Tor aeeper contextual understanding ui e 1uic ol
cihvii society in peacebuilding in Kenya.

** 1 aura S. Abrams. What's Your “N™: Representation and Meaning Making in Qualitative Research with Transient
Youth. Paper presented at the Society for Social Work Research. Washingion DC. 17-20 January 2008.

“* For detils. see Anderson . Marv. B.(199%). Do No Harm: How Aid Can Support Peace  or war. London: Lynne
Rienner.
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1.9.2 Study Population

The population for this study comprises of various civil society actors, including
members of the public, political leaders, political parties and government (constitutional
commissions) and religious leaders involved in peacebuilding and post-conflict reconstruction

processes in Kenya.

1.9.3 Sampling

Purposive sampling®’ was used to identify relevant individuals and organizations that are
both knowledgeable about, and active in ameliorating the current situation and afiermaths of the

post-election violence of 2007.

1.9.4 Data Collection Methods

This study used mixed methods to obtain information about the role of civil society in
peacebuilding and post conflict reconstruction. Both primary data and secondary data were
utilized. Primary data is that data which is observed or collected directly from first-hand
experience and it includes data obtained from interviews, focus group discussions, observations
and experiments. Secondary data is the data that has been coilected by and readiiy avaiiabie from
other sources and these include reports, statistical analyses, newspapers, proposals and other

related documents. The methods for data collection are outlined below:

a5 - - .
Purposive sampling targets a particular group of people because thev possess a quality that a researcher is
imerested in.
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1.9.4.1 Semi- Structured Interviews

The study benefitted substantively from semi-structured interviews with individuals from
civi] society organisations. Semi-structured interviews are conducted with a fairly open
framework which allow for focused, conversational, two-way communication. In a semi-
structured interview, not all guestions are designed and phrased ahead of time and listed on the
research instrument. The semi-structured interview allows both the interviewer and the person
being interviewed the flexibility to probe for details or discuss issues. Unlike the questionnaire
or structured interview where detailed questions are formulated ahead of time, the semi
structured interview starts with more general questions or topics and then proceeds to a more
specific and detailed format (See the Interview Guide attached as Annexure). The semi-
structured interview allowed the research to explore emergent themes from the conversation
rather than relying only on concepts and questions defined in advance of the interview. Although
there is room for flexibility, the questions tend to be asked in a similar order and format to make
a form of comparison between answers possible. However, there is scope for probing for further
and more detailed information from the interviewee. A total of 20 interviews were conducted
with representaiive of civil society organizations. To structure this conversalion, an inteniew
guide was used and issues covered in structured interviews included the type of programs and the
experiences of civil society organisations in implementing their activities, their relationship with
the state as well as outcomes of their activities, Interviews with civil society groups and activists-

NGOs, grassroots organization and religious organizations provided greater breadth for amassing

descriptions of situations.
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1.9.4.2 Focus Group Discussions (FGDs)

Focus Group discussions (FGD) produce data and insights that would be less accessible
without interaction. The purpose of the FGD is to gain knowledge about a particular issue by
engaging in a conversation with a group of people who have significantly similar attributes or
situations. Four focus group discussions (FGDs)“’ were conducted with 6-8 civic actors in each
group. Approximately 24 members of the civil society community were targeted for FGDs.
FGDs were conducted in Nakuru, Nairobi and Kisumu which were some of the areas that

witnessed a lot of violence during the post election violence.

1.9.4.4 Document Review/ Secondary Data:

The collection and examination of secondary documents?’ forms the integral element in
qualitative research as these are important for triangulation and for enhancing content validity. A
secondary source interprets and analyzes primary sources. These sources are one or more steps
removed from the event. Analysis of secondary sources of data such as newspapers, NGO
reports, speeches and reports such as the Waki Commission and Kriegler Commission Reports as
well as gavernment documents helped the researcher to ascertain the performance of CSOs in
peacebuilding and post conflict reconstruction. The researcher also made reference to policy

B I I, [ - RTN VT B L a1 . . : -
documenis such as the NGO White paper as wcll as relevant legislations on elections.

““FGDs elicit a range of experiences and opinions among members of the community. apart from clarifying issues
raised through the use of other research methods.

‘" These documents include media articles on the Kenvan conflict. opinion pieces and commentaries on the current
situation in Kenya and ongoing peacebuilding and post-conflict reconstruction initiatives.
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1.2.5 Data Analysis

Data analysis involves the process of making linkages berween themes, ideas and
concepts from the data. Data was analyzed by referring to the research questions, objectives and
literature. The study makes conclusions based on the data coming from the field. Since the study
of civil society’s role in peacebuilding is somewhat novel, this study concludes by posing further

questions for research.
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CHAPTER 2

Multi Party Elections in Kenya and Evolution of Civil Society Organisations

2.0 Introduction

This Chapter examines the historical background of muiti party elections in Kenya and brings
out factors that made multi party elections in Kenya conflictual. The evolution of the CSOs in

Kenya is also examined and especially their organisations and structures.

2.1 Multi Party Elections in Kenya

On 27" December 2007, Kenya held its fourth multi party elections since the country
reverted back to multi party politics in 1992, from the stand point of democratization, the 2007
elections brought out one telling fact: that periodic elections are not by themselves a guarantee
for sustainable dcmocracy“. For a country that had enjoyed peace and tranquility since
independence, the post election violence that erupted following the announcement of results and
the subsequent swearing in of the incumbent President Mwai Kibaki came as a shock both to the
national as well as the international community, as Kenya was widely believed to have transited

from an authoritarian to a more stable democracy.

The post election viclence reinforced the distinction between negative peace and positive

peace as expounded by Johann Galtung (1969).*° While the country enjoyed a semblance of

** Denis Kadima; politics of party coalition 2006, pg 179
" Negative peace refers to the absence of physical violence or war. A situation of negative peace is SYNONYMOUS
with fragility. That peace is usualiy unsustainable or not durabie. On the viher hand. posiiive peace means so much
more than jusi absence of direct violence. It describes conditions where human beings are able 1o exercise their full
potential through the presence of enabling socio-economic and political conditions.
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peace, entrenched structural ine nalities and imbalance existed that could not guarantee
sustainable peace. The history of failed constitutional reform, ethnicity and polarisation that
existed since independence, unequal natural resource allocation, election fraud, among others
conspired to elevate the 2007 clashes to a level that surpassed the previous elections of 1992,

1687, and 2002.

As mentioned from the foregoing, the history of election conflict in Kenya was not
limited to the 2007 and 2008 post elections violence. The struggle for the restoration of multi
party democracy was in response t0 the authoritarian regimes that had characterized President
Kenyatta and Moi governments. The period between 1964 and 1992 was marked by systematic
amendment of the constitution whose net effect was the emasculation of other organs of state
namely, the Judiciary and parliament and the centralization of power in the hands of the
executive™. This period was further characterized by the institutionalization of a monolithic

system of government and the curtailment of fundamental rights and freedoms, including the

freedoms of association and assembly (Kadima, Owuor 2006).

The dictatorial regimes established since independence naturally prompted a reaction
from Kenyans. However, attempts to challenge the status quo were often met with serious
repression. The new world order that was precipitated by the collapse of the Soviet Union in
1989 gave the reforms initiative new impews in Kenya. In particular, the combined pressure
from the civil society organizations among them; the religious organizations, political action
groups. and nongovernmental organizations forced President Moi to succumb to internal pressure

and repeal Section 2A of the conctitution”! that had made Kenva a de facto one party state.”"

50 pesearch on Electoral Environment in Kenya, 1997 IED.
%1 gection 2A of the Kenya Constitution defined the country as a one-party state.
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Although hailed as an important milestone in the quest for demecratic consolidation in Kenya.
the repeal of Section 2A was regrettably not accompanied by constitutional, legal and
administrative framework that was reflective of a true multi party political dispensation. The

country embraced multi-partyism with laws that were designed to perpetuate the incumbent

el
=ts
-t

r

KANU regime in power. For example, 1laws like deiention
Public Order Act, that gave unbridled power to the provincial administration were never

repealed.

The 1992 and 1997 elections in Kenya were thus held against the foregoing backdrop.

Owing to the legal principle of retrospective application of the law®3, the incumbent President

Daniel Arap Moi was not barred from contesting both the 1992 and 1997 elections despite the

fact that he had been in power for 14 years. The possibility of losing power for the first time

since 1963 prompted the KANU regime to engineer the fragmentation of opposition parties in
Kenya. The Forum for the Restoration of Democracy (FORD) that had spearheaded the reform
campaign split into FORD Kenya and FORD Asili*. For the most part, the majority of Kenyas’
political elites equated multi-partyism with the proliferation of political parties. The effect of this

misconception saw opposition parties scramble for registration as parties in Kenya.

The political environment preceding the 1992 general elections couid not guaraniee free,

fair and peaceful elections. Other than the legal and constitutional enviromment that was heavily

skewed in favour of the ruling party, the proliferation of political parties made it easy for the

incumbent party to win with minority votes. In the absence of a solid ideology and platforms to

rally the voters political nparties recorted to ethnicity as the clarion call for mobilizing the

A de facto one party state is that political system where laws or practices prevent the opposition from legally

getling power.
53 Matters that were not offensive cannot be criminalized by the enactment of a new law.

5 Benis Kadima: Owuor Politics of Party Coalition, 2006
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voters®®. This was evident in the zoning of the country on the basis of party strongholds. The
voting pattems and outcome of 1992 mirrored very closely the political party strengths. In the
period preceding the elections, ethnic clashes erupted in parts of Coast and Rift Valley provinces
that disenfranchised the voters. The Akiwumi Report on ethnic clashes and electoral violence
o afSlations for potitical gain. Faced with a
splintered opposition, President Moi and KANU narrowly won the elections and proceed to rule
a thoroughly divided country given the polarization that had preceded the 1992 elections. The

voting pattern largely took an ethnic dimension with President Moi winning in Rift Valley

Province and in areas that was inhabited by the pastoralist communities. Kenneth Matiba and

Mwai Kibaki garnered votes mainly from Central and Mount Kenya regions that are populated

by the Kikuyu community, while Jaramogi Oginga Odinga who came fourth won mainly in

Nyanza province where his Luo community reside.

The dynamics of the 1997 elections was no different from the 1992 elections. President

Moi who had served one term was eligible to run for the last time to complete his two five year

terms. Between 1993 and 1997, the ruling party KANU embarked on a systematic strategy of

engineering defections’ from the opposition parties 0 join KANU- a move that further

weakened the opposition parties. Remarkably, the skewed electoral playing field prompted the

political parties and civil society t0 demand reforms as a pre condition to participating in the

1997 elections. A comhined pressure between civil society and the pohtical parties led to the

massive demonstration that was unprecedented in Kenya’'s history. President Moi yielded to the

 \Wachira Maina, IED 1907, Energizing the slectoral process In Kenya, pg 180,

% nefections or floor crossing entailed members of the opposition parties joining KANU thereby boosting its

parlismentary majority.
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pressure and allowed for the formation of Inter Parties Parliamentary Group (IPPG)’IZ that
facilitated minimum constitutional and legal reforms that enabled the 1997 elections to be held.
Like in 1992, the political and electoral environment was characterized by polarization, ethnicity
and electoral violence that undermined the process. The conduct of the Electoral commission of
Kenya (ECK) that was charged with the responsibility of managing and supervising elections
was also wanting’®. Faced with a disjointed opposition, President Moi and KANU won the 1997
elections with minority votes (40% of the votes). Despite winning the elections, massive
irregularities were noted in the political and electoral environment and electoral violence in Rift
Valley. Nairobi and Coast Provinces. During the violence. people lost their lives and majority
were displaced leading to the disenfranchisement of many voters, as many people were forced to
leave areas that they had registered. Like in 1992. the 1997 elections outcome also took ethnic
and geographical dimension with the leading presidential candidates winning in their home turfs.
Another remarkable feature of 1992 and 1997 elections was the extent to which the
constituencies boundaries had been delimited to favour the ruling party KANU through

gerrymandering. Indeed, while KANU won approximately 40% of the votes in both elections,

the party garnered majority Members of Parliament defeating the opposition parties that had a

combined tally of over 60%.

The 2002 General Elections marked the turning peint in Kenya's democratic
development and signaled a change from ihe pasi. Pi esident Daniel Arap Moi, who had been

president for 24 years, was ineligible to contest the election after serving the limit established in

1992 of two-five year terms. The decision by President Moi to step down significantly opened

*" IPPG was rejected by many CSOs who regarced it as peacemea! reforms that did not 2ddress the demand for

comprehensive reforms. .
*® Wachira Maina re energizing electoral process in Kenya, 1997; IED Publication.
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political space. Contrary to previous years. the opposition managed to unite under the banner ot
the National Rainbow Coalition (NARC) under the leadership of President Kibaki and Odinga.
In addition to their aim to remove KANU from power, the NARC platform was centered on an

ambitious reform agenda which advocated for the development of a new constitution, the

economic revival, poverty reduction and nationai reconciliation”".

Allegations of vote-buying and discrepancies in the electoral register notwithstanding,
Kenyans were able to freely express their will through the ballot in the 2002 general election and
the result was hailed as a sign of major democratic progress in the country. President Kibaki of
NARC emerged with a decisive victory over his KANU opponent, Hon. Uhuru Kenyatta. In
addition, The NARC coalition secured 56 percent to KANU’s 29 percent of the 224 member

National Assembly seats®.

Unfortunately, shortly after the election, a major fissure formed within the coalition
when Raila Odinga was not appointed Prime Minister and fewer than the stipulated 50 percent of
the minister positions were given to Liberal Democratic Party (LDP) members.®' These divisions
grew during the debate over the creation of a new constitution. The LDP faction of NARC
accused President Kibaki of reneging on the promise of delivering a new constitution within the
first 100 days of NARC government. The parties also faced practical difficulties arising from the
management of coalition government"z. Central to the debate were last minute additions that had

the potential of strengthening the executive power, and provisions which made it easier (0 amend

* kadima, D. {2006} Politics of Party Coalition, pg 154

5 wadima, Owuor Politics of Party Coalition: Naticnal Rainbow Coalition (NARC}
"' Both tenets agreed to during the formation of the coalition.

“ The NARC coalition was the first real coalition the country had.
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the canstitution. A block of NARC members joined with an LDP faction and members of the
official opposition party. KANU, to advocate for a no-vote, officially forming the Orange
Democratic Movement (ODM) to campaign against its passage in a national referendum. ODM
mounted a strong national campaign and in November 2005, the new constitution was rejected
by over 58 percent of ihe voters. In reaction, President Kibaki dissolved the Cabimet and
reconstituted a new one which left out LDP members who had supported the no-vote. The

embattled president offered positions to members of Ford-people and KANU, forming the

Government of National Unity (GNU).

Those who had driven the ODM no-vote campaign formalised their alliance in the
Orange Democratic Movement-Kenya (ODM-K), led by Odinga and Hons. Kalonzo Musyoka,
Uhuru Kenyatta, and William Ruto, among others. As the race for President intensified, major
disagreements formed within ODM-K over who to nominate as their presidential candidate.
After two contentious nominating events, Odinga left ODM-K to revive the ODM banner, taking
with him other LDP and KANU remnants from the Rift Valley, Coast, Western, North Eastern
and Nyanza provinces. Hon. Musyoka took control of ODM-K®. This split created a weakened
opposition to President Kibaki. President Kibaki in the meantime formed a new coalition, the

Party of National Unity (PNU) which included a few defectors from the ODM/ODM-K split and

his previous GNU.

** pssessment of Kenya Grand Coalition Government: Political Parties Perspective.
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2.2 2007 Elcctions and the Post Election Mediation

The 2007 general elections were held against two competing dynamics. The first was the
successful 2002 elections and 2005 constitutional referendum both of which were hailed as
meeting the international benchmarks of free, fair and peaceful elections; the second was the
tension and polarization that paradoxically emerged following the 2002 elections and 2005
referendum. As mentioned while the opposition succeeded in disloedging KANU from power,
serious division emerged following the 2005 referendum that was carried forward to the 2007
elections. As was the case with the referendum, the campaigns divided the country 7 provinces
against Central Province where the incumbent President Mwai Kibaki hailed from. Although the
pre election period including the actual voting day was largely peaceful, problems arose during
the counting and tallying processes when it was reported that the Electoral Commission officials
could not be traced and allegations of falsifying the statutory electoral forms were made®.
Despite serious contestation, the ECK declared that President Kibaki had won the elections with
slightly over 4.5 million votes followed by his closest challenger Raila Odinga of ODM with

slightly over 4.3 million votes®®,

The announcement of presidential election result and the subsequent swearing of
President Kibaki for another five years term sparked violence and demonstration all over Kenya.
The violence that reportedly killed over 1.300 people and displaced over 600.000 and destroved
property worth millions of dollars manifested itself in four distinct forms®. Following the
announcement of the results and the swearing of president Kibaki. spontaneous mass protests

accompanied by looting emerged in paris of Nairobi, Kisumu and other urban centers. lhe

* paily Nation, 29™ December 2007: Complaints by Samue! Kivuity, Chair ECK.
% pesults announced by the ECK, December 2007.
% navid K Leonard, Owuor: Journal of African Elections, June 2003 EISA publication.
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second wave of violence manifested itself in the form of attacks divected at Kikuyu community
in especially Nyanza, and Rift Valley whose aim was to drive the Kikuyu community from these
regions to protest the elections of President Kibaki®’. The third wave of attacks involved the
police who were deployed to break down the mass protests and quell anti Kikuyu attacks and
demonstration. The final form of vioience manifesied itself in the form of retaliaiory and reprisal
attacks by Kikuyu militias, mainly targeting migrant workers thought to be opposition supporters
in parts of Rift Valley Province, Central Province, and the Nairobi slums (Owuor, Leonard

2009).

The escalation of violence between January and February 2008, prompted the Africa Union
to appoint a team of eminent African personalities headed by former UN Secretary General Kofi
Annan, former Tanzanian President Benjamin Mkapa, and Graca Machel to mediate post
election violence and to find a lasting solution to the Kenyan problem. The Panel outlined a four
point agenda namely; immediate cessation of violence and restoration of fundamental rights and
freedoms; measures to address the humanitarian crisis and reconcile the warring communities; a
political solution to the ODM-PNU standoff in the form of a transitional unity government;
measures to accelerate long term institutional reforms to the judiciary, parliament, electoral
system, and land tenure practices. The envisaged reforms were expected to address historical

injustices touching on ethnicity, employment and income disparities.

The intervention by the Kofi Annan lead team resulted into the signing of the National
Accord and Reconciliation Act on February 2008. The signing of the National Accord paved
wayv to the establishment of the Grand Coalition Government based on 50-50 power sharing

arrangement between ODM and PNV, and the creation of the position of the Prime Minister with

' Electoral Reforms in Africa: Challenges and Opportunities-2008- See Kenyan Chapter pp 207
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two Deputy Prime Ministers. The National Accord™ was further entrenched into the constitution,
a move that accorded it constitutional powers in so far as matters of running the government was

concerned as well as insulated it from frequent and arbitrary amendments.

The time when the African Union intervened in the post election violence in Kenya in
2008 underscored the ripeness of conflict theory has propagated by William Batman. According
to this theory, conflict resolution can only happen when the conflict has reached a point of
ripeness when the disputants have reached a stalemate and any furtherance of the conflict could
potentially hurt both parties to the conflict. Indeed as of the time Annan )etted in Kenya and
commenced the mediation efforts, both PNU and ODM were evidently weary of the conflict
given the fatalities that the post election violence had claimed, and the massive displacement and
human sufferings it had occasioned. The mediation effort was structured around the different
phases of mediation namely; pre- mediation, mediation and the implementation phase. During
the pre mediation phase, the mediation team formulated and outlined its four point agenda, and
conducted shuttle diplomacy between the two protagonists. Holding separate meetings with the
two parties familiarized the mediation team with the expectations of both parties. The pre
mediation phase also enabled the parties to nominate the team that would participate in the
mediation process on their behalf. PNU and president Kibaki nominated Hons. Martha Karua,

Mutula Kilonzo, and Moses Wetangula, while ODM nominated Hons. James Orengo., Sally

-------

While the mediation phase began smoothly. the mediation team representing the two

sides exhibited hard line positions that was characterized by their unwillingness to make

* The National Accord effectively spelt the end of violence upon its signing by the two Principals
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concession®™. The mediation process was also complicated by the fact that the team could not

make binding decisions on behalf of their superiors without express permission from them.

Finally, suspicion and mistrust between the two parties persisted that made it extremely difficult

to reach a resolution. In a bid to salvage the process, the lead mediator Kofi Annan by-passed the

team and decided io engage ihe twO Principals direcily”. The direct cngagement of President

Kibaki and Raila to the negotiating table finally vielded a break through that led to the signing of

the National Accord and Reconciliation Act.

The intervention by the African Union and the International community essentially

represented Track I Diplomacy given the involvement of the govemments and inter

governmental bodies. However, the implementation of the National Accord including the

ambitious reforms agenda envisioned in Agenda 4 Items, promoting national healing and

reconciliation and the implementation of the new constitution contemplated the involvement of

civil society organizations through multi-track diplomacy approach. It is important to note that

help stop the violence and to assist parties to find

civil society and business camé together to

common ground.

Beyond the 2007 post-election violence, civil society organisations in Kenya have

atchdog role on peacebuilding and democratization. Apart from

r

continued to play their W

participating in post-conflict reconstruction exercise. Kenvan civil society remains influential in
political discourses affecting the country. For example, civil society groups in Kenya have been

quite active in supporting the ICC indictment of six key figures in Kenyan poiitics. now known

S

y thought that their rol

- e was to safe guard the gains they ha i i 7
" The team erroneous! B 8 y had realized foliowing the 2007

elections. i i
& TLhe oo principals first met in Sagans Sfate lodge and the continued direct engagement in Harambee House
Nairobi.
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as the *Ocampo Six.”"* Soon after the ICC issued summeons to the “Ocampo Six’". the government
wried 1o seek deferral of the case and campaigned to the African Union and the United Nations
Security Council. In response, civil society mobilized the Kenyan public, gamered one million
signatures which opposed the govemment’s stance. In addition. many civil society organisations

Cmen ~3n
IGT 10 Cunai: jusiice

-+

1 i e et entn mrd o Cmrepen g rltinioime tlea aretimiasss oo
held numerous protests and piess COMmeiences CriliCiZing e govVerinich

processes that were designed to fight impunity.

Within the context of post election violence and the implementation of the National
Accord, civil society organizations are also involved in the post conflict reconciliation and
healing process. Working with the government, District Peace Committees have been formed to
promote reconciliation and healing process in all the 8 provinces in the country. As part of the
struggle for the enactment of the comprehensive constitution and other reforms, the CSOs
organization worked at different levels to agitate for the passage of the new constitution. In this
regard, the CSOs worked with parliament and political parties to campaign and provide voter
education. A part from the CSOs, other constitutional bodies and commissions established by the
government are also involved in peacebuilding and reconstruction work. Prominent in this regard

is the National Cohesion and Integration Commission’”.

" The label ‘Ocampo Six™ comes from the notion that the 1CC Chief Prosecutior. Moreno Ocampo led ihe indictnient
process which targeted six Kenyan politicians.
Y NCIC established as part of agenda 4 Reforms.
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2.3 Evolution of Civil Society in Kenya

Between 1982 and 1991, Kenya was characterized by a de facto one party-state under
President Daniel Arap Moi. There was virtually absence of any credible political way to
challenge or confront the state. During this period, the few civil society organizations in
existence filled in the gap and provided the only credible alternative to political parties’”. Then,
civil society focused on issues such as state on reform and governance. In 1991, still during the
Moi regime, a multiparty system was introduced. However, civil society in Kenya, in particular,
political parties were characterized by fractionalization and fissures based on ethnicity. In
addition, the state used various strategies to control and contain civil society, including
repressive legislation, propaganda and cooption of activists. As such, there was perception that
civil society’s polarized nature was a derivation from the state’s strategy of disengaging the
different segments of civil society simultaneously (Azarya. 1988:6). Over the past two decades,
Kenya's civil society sector has become more vibrant and broadened’®. NGO, community based
organizations (CBOs) and interest groups grown extensively with a membership base of more
than 1000 registered groups (Oduor-Owinga and Alouka, 2004). However, there are observations
that civi} society in Kenya is quite variegated and stratified. with both low-level community

based organization and high-level, urban-based and elite-driven organizations.

Overall, Kenya civil society organisations (CSOs) have grown substantiaily in number
and influence over the past decades, especially since 2000. These groups play a prominent role.
in public policy influence. advocacy and peacebuilding, among others’>. In December 2002, the

role of civil societv in Kenva’'s democratization process was galvanized. Kenvans countr)

*|ED 1997, Flectoral Environment in Kenya, pg 53
‘ Dloo A, Civil Society and Democratisation in Kenya, 2011.
* Civil Society and the state, towards effective partnership.



managed for the first time since independence to repiace a government ihrough an open and tree
election. The National Rainbow Coalition (NARC) mainly came into power as a result of
networking and lobbying of civil society organization. which created repertoires of contention
among political parties. In essence, the transfer of power from Moi was made possible by the
participation of the Kenyan people in the public life, and in many cccasions this was through
civil society organisations. During this period, civil society in Kenya continued to provide a

robust check on the government.

Despite robust achievements in catalyzing the democratization process. there were
challenges confronting civil society in the aftermath of this milestone. The change in government

brought with it the challenge of devising new methods of engaging government. When NARC

came into power, it included former key leaders of the civil society movement as its members of

parliament. In addition, other former prominent civil society leaders were invited into
government departments, the judiciary, commissions and high-ranking positions within the
public service’. However, it soon turned out that the NARC govemment that civil society
supported and helped bring into power was not delivering as effectively as citizens expected it

foiin agenda. The

would, 2nd it was certainly not displaying political will 10 deliver on the e
former comrades from civil society who were now in the NARC government, soon it was
realized, could not effectively effect any significant change in the government reform agenda. As
such, ilic challenge for civii society was about how 10 confront or cooperate with such a

government. This was coupled with the reality that many CSO’s were becoming weak because of

the exodus of some of its members to government.

™ Many leading figures within the CSOs joined government and assumed key positions within the Narc
government.
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The reorganization of civil society organizations began in the late 2000s’’, when the
influence of civil society in Kenya became concretized and coagulated. For example, in the first
referendum over the proposed new constitution, CSOs conducted an education campaign ahead

of the referendum in which they called on citizens to vote against the proposed constitution. The

rong presidency,

o1}
74
(s d

onstitution, which was championed by government, made provision ifor
hence its rejection by the public. Many Kenyans wanted executive powers to be shared between

the president and prime minister, to prevent previous abuses of presidential authority from being

repeated.

"7 Leonard, K 2009. Kenyan Chapter of EISA Journal 2008.
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CHAPTER 3

ROLE OF CIVIL SOCIETY IN PEACEBUILDING AND RECONSTRUCTION IN

KENYA POST 2007

The civil society organizations in Kenya continue to play an important role in the post
conflict peacebuilding and reconstruction. There is potential for sustainable peacebuilding in
Kenya which is rooted in strong and deeply embedded indigenous conflict resolution
mechanisms. Many civil society organisations are now employing a paradigm shift in terms of
their perspectives on the role of local methods of conflict resolution. Overall, Africa has proven
to be the hub of indigenous traditions for peacebuilding that facilitate healing, promote
reconciliation and create foundations for re-establishing social solidarity (Bracken et al, 1995;

Zartman, 2000).

This chapter details the findings of a study conducted on the role of various civil societies
have played in engaging actors involved in mitigating electoral conflicts in Kenya. Several civil
society national, intemnational and locally-based organizations were studied so as 10 get as broad
a perspective as possible. To augment the findings from the semi structured interviews conducted
with the various organizations, the researcher also conducted four Focus Group Discussions
(FGDs) targeting Nairobi, Kisumu, and Nakuru which were themseives epicenter of the 2008
post election violence’®. A total of 28 participants representing the various organizations
participated in the FGDs. The research established the typologies of civil society organizations

active in Kenya and clustered them around three distinct types namely: Women Empowerment

"* see Waki Commission Report
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rganizations; Governance, Democracy and Human Rights Organisations; FElections and
Political Processes Organizations. The various clusters had sub-clusters that specifically

described the expertise and competence of the various organizations.

3.1 Role of Civil Society in Preventing and Mitigating Electoral Conflicts

While most organizations have been in existence since the 1990s, the post election
violence of 2008 led to the mushrooming of many organizations and the change of focus and
priority areas on the CSOs that were already in existence. Reinforced by the realization that post
conflict peacebuilding and reconstruction work required the establishment of sustainable
mechanisms and framework to guarantee sustainable peace and to ensure that the country does
not relapse into violence. By and large, the trigger that led to the election violence was the foiled
election. With this in mind, the research paid particular prominence on the initiatives that were
being pursued to strengthen the electoral environment. Extending well beyond election
management bodies, the ability of an electoral process to achieve its democratic development
objectives without conflict relies on the political actors. government agencies and security
bodies, civic and media groups and national purveyors of justice to uphold their roles in the
process. Just as almost all sectors of society have an interest in the outcome of an election, they

The Kenyan civil society has played a leading role in mitigation and management of
electoral conflicts since the advent of multiparty democracy in the country. Their modus

aperandi has mostly been to bring together various actors involved in the electoral process like
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political parties. electoral management organs. and international observers and to also raise

awareness amongst the electorate.

3.2 Civil Society Role in Constitutional Reform Process.

The multi sectoral consultations that characterize the campaign for the new constitution,
and the subsequent participatory process that has marked the development of the enabling
legislations epitomized the Multi Track Diplomacy as expounded by Diamond and McDonald.
While the negotiation of the National Accord and Reconciliation Act spearheaded by Kofi
Annan and the Panel of Africans represented Track I diplomacy, operationalisation of the key

reform agenda including the implementation of the new constitution envisaged close partnership

and involvement of the civil society organizations.

Following years of agitation for comprehensive constitutional reforms in Kenya, this
vision was finally realised on 4™ August 2010 when Kenyans voted overwhelmingly in a
referendum for the adoption of a new constitution. The constitutional referendum was the
culmination of months of debate on the various drafts prepared by the Committee of Experts’®
that went through the various processes as outlined in the Constitutional Review Act of 2008.
Among the critical phases included building consensus by the Parliamentary Select Committee
and the subsequent debate in parliament which saw attempts to amend the draft rejected, and the
same subjected to a referendum vote.

The campaign for the passage of the new constitution involved a combination of efforts
between the state and the non state sector (Civil Society Organisations in Kenya). To avoid the

polarisation occasioned by symbols during the 2005 constitutional referendum process. the

* Established via a constitutional amendment in 2008 to oversee constitutional reforms.
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Interim Independent Electoral Commission. 11EC adopted neutral symbols (colours) to prevent
post referendum political exploitation by the various actors™. Thus the colours for the
referendum was Green for the Yes and Red for the No. The campaign for the yes was led by
President Mwai Kibaki who traversed the country campaigning and rallying the citizens to vote
for the new constitution.

The role of CSOs during the constitutional reform process in Kenya dates back to the
struggle for the restoration of multi party democracy®'. As mentioned, CSO were at the forefront
for agitating for the enactment of comprehensive constitutional reforms in Kenya. The adoption
of the new constitution in Kenya brought a new political dispensation in the country as well as
new opportunities and challenges for Kenyans and the various stakeholders charged with its
implementation. To begin with, the constitution introduced rafts of progressive provisions that
were hailed as critical in restoring and consolidating democracy in Kenya. The Chapters on the
Bill of Rights; Leadership and Integrityaz; Representation of the People®?; Two tier Legislature®*:
Judiciary; Devolution®® and Public Finance, were formulated in a manner that was intended to
guarantee citizen participation as well as enhance transparency and accountability in the
governance process. Of particular importance was the express provision that sovereignty resided
with the people and the constitution, and not in the Executive as was previously the case. The

importance of this provision was the empowerment of the people and the insulation from those

who wielded power.

" Tha 2008 Refarendum gave hirth to two nolitical partiss. ODM 2nd OADM-K
" Kadima Politics of Party Coalition, 2006 pg 179

** Chapter 6, of the constitution

“ Chapter 7, constitution

** Chapter 8 of the constitution

** Chapter 11 of the constitution.
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Wwhiie the passage of the new consutution was hailed as an important milesione in
Kenya's democratic path, the challenges that were posed by its implementation were daunting.
The main challenge that threatened to militate against smooth implementation was the enactment
of the enabling statutes in Parliament. The constitution provided, in the transitional sections,
relevant legislation and stipulated the timeline with which such pieces of legislation were to b
enacted. Given the fact that Kenya will hold its next general elections in 2012, transitional
legislations among them: election legislation; political parties, devolved government and the
Jjudiciary, were to be enacted within the first year of its promulgation (August 2011). Owing to
the disagreements in the Grand Coalition Government®® and the division that characterise debate
in parliament, expeditious meeting of timelines became an immediate challenge. Crucial time
was lost while the various political sides agreed on the composition of key committees and
procedural issues to govern the operation of the committees.

As part of their programmes around constitutional implementation agenda, the research
established that many CSOs in Kenya were involved in a number of activities geared towards the
implementation of the constitution. Indeed, it emerged that various CSOs had established
thematic working groups around key constitutional issues. Within the context of political and
clection thematic areas organizations such EISA, NDI, IED, ICJ, FIDA, CGD and the League of
Women Voters had initiated a lot of work and multi stakeholders consultation. In the Judicial
Reforms Thematic area, the Law Society, FIDA. ICJ. CLARION had taken a similar lead, while
women political empowerment was represented by organisations like, FIDA and The League of

Women Voters among others. As pointed out by ihe Programines Officer ai FISA during the

" Disagreements within Grand Coalition government emanated from the way in which it was established “forced
narriage”
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interview®". 1he need 1o faciiitate the enacumem of a new poiitcai parties iegisiation as required
by the new constitution provided the rationale for EISA's conceptualisation of the
“Strengthening the Institutions of Political Parties Project”™ in Kenya. In particular. the
programme aimed at ascertaining the impact of the new constitution on the Political Parties Act,
while at the same time convening facilitative dialogue forums to build consensus and the
development of the Political Parties Bill in Kenya. Accordingly, activities under the Project
focused on building a broad based collaborative initiative between political parties, state actors
and key civil society organisations, 10 play a constructive role in the development and
formulation of the Political Parties Bill. Key CSOs who were part of the policy dialogue
included: Center for Governance and Development (CGD), Institute of Education in Democracy
(IED), FIDA Kenya, National Democratic Institute (NDI) and the League of Women Voters.
Following the Multi Sectoral forums, a technical committee was appointed that drafted the
Political Parties Bill which was subsequently passed in parliament. The Kenyan Chapter of
Transparency International (TI) has also been conducting programs aimed at the implementation
of the constitution. In this regard, TI working with other stakeholders, facilitated stakeholders
forum on Public Appointments (Parliamentary Approvals) Bill 2011, as well as legislation on
Anti Corruption. The nexus between corruption and elections and the need to curb corruption
money influencing electoral process was aptly captured by the Programmes Officer of the
Transparency International who opine that * tight Anri Corruption legislations will help 1o
tighten the loopholes of dirfy money influencing the electoral process. In 2007 money was used
to bribe the youth fo causc clection vielenee and s¢ we need to cnact a Campaign Finance
Ly

Yo T N P Aty e vaiious siakeholders puaranieced publi
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*” Interview Conducted on 27 July 2011 with Magdalena Kieti
#2 \willis Otieno, Tl Governance and Policy Advisor 22 July 2011
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envisioned in e new constitution. One of the highly discredited instirution in kenva since
independence has been the Judiciary. The constitution made radical proposal for reforming the
Judiciary including the establishrment of the Judicial Services Commission, Supreme Court and
vetting of all judges. Civil society organizations that have been working in reforming the
Judiciary included the Law Society of Kenya (LSK)*, International Commission of Jurists and
FIDA. The three organizations gave submissions to the Parliamentary Committee on Justice and
Legal Affairs and participated in forums convened by the ministry of Justice to give input on the
various legislations aimed at reforming the Judiciary. As opined by the ICJ Director™ during the
research interviews, the development of the Supreme Court Act and the Judiciary exhibited
serious vested interests given the new role of the Supreme Court which will be to adjudicate over
Presidential Elections Dispute. Given this reality ICJ, FIDA and LSK constantly found
themselves fighting entrenched and vested interests during the process of developing the
legislations on the Judiciary.

Post conflict reconstruction envisages the establishment of institutions and framework to
avoid relapse into conflict. Accordingly, the participation of the civil society in the enactment of
electoral legislations as part of constitutional implementation will put in place mechanisms that
will not only facilitale the democratic elections in 2012, but will provide a mechanisms for
dispute resolution in the event of a dispute. In 2007 elections, one of the aggrieved parties, the
Orange Democratic Movement (ODM) refused to seek judicial arbitration claiming that the

Kenyan Judiciary was heavily biased. All the key electoral legislations among them Elections

“ Apollo Mboya CEO of LSK outlined the participation of LSK during the discussion on the Judiciary.
" George Kegoro ICJ Director



ot Peolitical Panties Act, Independeni Eilectoral and Boundaries Commission Act (IEBC), the

upreme Court Act’!, all met the criteria required for elections.

2 Role of Civil Society in Strengthening the Electoral Process Post 2007

Given the failures and shortcomings of the 2007 elections. many civil society
rganizations have been involved in implementing activities geared towards redressing the
hallenges and the weaknesses noted during the 2002 to 2007 election period. CSOs interviewed
onfirmed the existence of multiple programmes whose objectives were geared towards
nproving the electoral process and putting in place mechanisms to strengthen the various
spects of the electoral circle. In this regard, the CSOs included EISA, NDL IED, ICJ, FIDA, the
eague of Women Voters CGD, ELOG among others. It should however be noted that the
1volvement and participation of the CSOs in the electoral process is not a new phenomenon in
lenya. From the advent of multi party politics in 1991, civil society organizations have
ontinued to play a significant role in the Kenya’s electoral process. The repeal of Section 2A of
ne Kenyan constitution was to a larger extent necessitated by a combine pressure from the
olitical elites and civil society that coalesced under the Forum for the Restoration of Democracy
FORD). As mentioned in the earlier chapters, the introduction of multi party political
ispensation was not accompanied by comprehensive constitutional reforms that was desirous of
true multi party democracy. The couniry embraced multi party politics with laws that were
onducive for a single party state and indeed served to perpetuate the then incumbent KANU
egime in power. Thus the period following the 1992 elections. Civil society embarked on

aassive campaign for comprehensive constitutional reforms and the repeal of oppressive laws

' See Chapter on Judiciary- Presidential disputes will be decided by the Supreme Court.
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thai Was used by RANU 1O maintain its hoid on power-. The ciimax or the cait for
comprehensive reforms was epitomized by the call for *No Reforms No Election™ clarion call
that preceded the 1997 general elections. The mass protests and the destruction of property that
accompanied this process inevitably led to KANU government yielding to pressure and formed
the Inter Parties Parliamentarv Group that negotiated minimum reforms package that facilitated
the 1997 elections. While 2002 general elections was by and large peaceful and democratic, the
2007 elections brought the reality that the electoral process in Kenya was based on weak
constitutional and legal framework. To actualize the reform agenda negotiated by the Kofi
Annan Panel, the civil society organizations among them ICJ, Law Society of Kenya (LSK),
EISA. NDI, IED and the CGD all embarked on a sustainable process of conducting civic
education to campaign for the passage of the new constitution. The organizations mentioned
above have also been actively involved in convening policy debates and dialogue to facilitate the
passage of the election legislations envisaged in the Representation Chapters. Indeed, as a result
of the partnership between EISA, ICJ and IED, multi sectoral forums were convened involving
key stakeholders (both parliament and the constitutional commissions) that led to the drafting of
three electoral legislations IEBC Act, Political Parties Act, and the Elections Act. The three

Jegislations have since been passed and assented to by the President.

In the post 2007, a key activity of the Civil Society organisations in Kenya has been to
engaze and work with Political Parties. As traditional insiitutions of represemative democracy.
political parties play a key role in representing and aggregating the interests of the citizens. The
crucial role played by political parties in Kenya is further anchored by the fact that until the new

constitution was passed. participation in the electoral process could only be secured through

* Such laws included the Chiefs Authority Act, Public Order Act and the Kenya Broadcasting Corporation Act
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noniinaiion by politival partics. Despiwe die criticai roie that poliiical parties play in ¢leciorai and
democratic process, political parties still exhibit significant weaknesses in terms of their
structures and idcology93. In a bid to strengthen and institutionalize the political parties in Kenya,
a number of civil society organizations have been conducting programs aimed at building the
capacity of political parties. Since 2002. the National Democratic Institute NDI has been
working with political parties at both the national and local level. NDI programs has strived to
build the capacity of the party national organs and secretariat through training and capacity
building. Through the political parties provincial workshop program, NDI rolled out a massive
training for political parties branch officials and key representatives. This training was aimed at
equipping the party leadership at the branch level with the requisite skills for party management

at the local level. In the period preceding the 2007 general elections, NDI conducted party agents

training whose objective was 10 train party poll watchers ahead of 2007 general elections.

Following the 2008 post election violence, NDI has enhanced its political parties program to

cover majority counties in Kenya. As pointed out by the NDI Program Manager during the

interview, “democratizing political parties in the counties will help forestall political conflict

that arises out of lack of understanding on the role and management of political parties™ o

EISA Kenya country office has also been actively engaging political parties in building

their capacity. While it was only in 2010 that EISA formerly established an office in Kenya, the

pp— LI | | TRy - P
instituic dcp]c.yed intcinalic gl OLSETVIIS 10 TiUIn

political parties program in Kenya is part of a regional benchmarking of political parties program

whose objective is to work with political parties to develop benchmarks and to strengthen

democratic functioning of political parties in Kenya. This was informed by the realization that

** Kadima Politics of Party Coalition in Africa pg 187
“ [nterview with Phoebe Mungai 5" August 2011
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ost elecioral conflives in Kenya arc caused and propagaied by eiements in the poilticai ciass.
The political scene in Kenya was also seen to be highly ethicized leading to creation and thriving
of parties along based on ethnic and regional foundations as opposed to ideologies of national
democratic advancement and positive change. In 2010 EISA convened a benchmarking
workshop for political parties that documented and recommended benchmarks for democratic
political parties in Kenya. “Parties will only siop 1o exploir ethnicity and other forms of
marginalistion if they embraced clear norms and standards and policy positions and ideologics
that outlines rheir programs’™ progrant officer at EISA®® giving justification jor the benchmarks.

EISA has also been actively involved in the training of party agents in the seven by-elections in

Kenya that were occasioned by successful election petitions. Both EISA and NDI have put a

joint proposal to train party agents in the run up to 2012 general elections.

Of fundamental importance is the participation of civil society mounting and deploying

domestic observers in preparation to 2012 general elections. Throughout the history of multi

party elections in Kenya, CSOs have monitored and deployed observers to assess the various

aspects and processes of clections. In 1992 elections, the CSOs in Kenya established an National

Elections Monitoring Unit (NEMU) that was spearheaded by the Institute for Education In

Democracy (IED). In 1997 Elections, a joint domestic election observation mission was

established involving 1ED, the Catholic Justice and Peace (CIPC) and the National Council of

. ol Atioms N P . Y S DUOU T
Churches of Kenya {}:CCK) The three OiganiZauoiis dpru}cd 26,000 elecilon obseivers in ail

the polling stations in Kenya’®. In 2002 elections. an umbrella organization called the Kenya

Domestic Election Observation (KEDOP) was formed. The effectiveness of KEDOP and

particularly its neutrality in light of the conduct of 2007 elections was substantially questioned

= Magdalena Kieti

* Report of the joint election observation groups (IED, CJPC and NCCK, 1997
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Ly the varicus post eleciion inguiry coinmissions. . Foliowing the experience of KEDOP civil
society organizations led by IED and CGD came together to launch a new domestic elections
observation group (ELOG). ELOG successfully observed the 2010 constitutional referendum and
pioneered the use of Parallel Vote Count (PVT)*®. As pointed out by the Chairman of ELOG®,
the organization has since the referendum. expanded its programs and recruited many CSQOs to
form: a broad based eleclion observation group. For transitional democracy couniries, domestic
election observation has many advantages. To begin with, domestic observation mission inject
credibility in the electoral process that enhance public confidence in participating in the
elections. Domestic election observation mission can also be crucial in conflict situation by
mitigating and preempting the conflicts before they occur. Through the use of mechanisms like
PVT, election observation can also provide an alternative means of verifying the results. It
should be remembered that one of the problems of 2007 elections in Kenya was the inability to

effectively verify results in some polling stations. As the country approach 2012 general

elections, the intervention by the CSOs could be crucial in averting violence.

Throughout the history of multi party politics in Kenya, serious suspicion abound
between the political parties and the Electoral Commission. Indeed this was the case in 1992 and
1997 and was a major issue during the 2007 elections. As a strategy for establishing a platform
for dialogue between political parties and the electoral commission, the research established a
______ Leing implemenied by the v anovus CSOs W minimize the

suspicion. For example. NDI was implementing a program called the Political Parties Liaisor

"'f Kriegler Commission Report 2008.
** Quick count system relying on statistical method.
* Kennedy Masime, 6™ August 2011
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“ommirtee (FPLC) . The purpose of lie liaisor commillce was 10 establish a piatiorm ior
jialogue and resolution of critical political and electoral issues that can have the potential of
causing friction and violence. The liaison committees have since been launched at the national

and provincial levels.

33 Role of Civil Society in Relations Building

All the four Focus Groups conducted confirmed breakdown of relations between the
various actors following the 2007 elections and the 2008 post elections violence. Respondents in
Kisumu FGD'®' stated that the reported police killings during the post election violence had
created tension between the police, political parties and the residents of Kisumu city. Similarly,
the respondents in Nakuru FGD indicated that the post election violence in Nakuru affected
relations in that town that was largely a cosmopolitan town. Activities of CSOs in rebuilding
relations in post 2007 is therefore critical. As extant literature has shown, peacebuilding refers to
the full spectrum of intervention that is designed to facilitate the establishment of durable peace
and prevent the recurrence of violence. According to Lederach (1997), peacebuilding secks to
address the root causes and effects of conflict by restoring broken relationships and promoting
reconciliation. One of the most critical challenges that faced Kenya in the immediate post

election violence was the need to build relations and establish forums for healing and

reconciliation.

‘“C ppLC has since been entrenched into the Political Parties Act 2011.
** conducted on 11" August 2011 in Kisumu
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As mentioned. the escaiation of vioience saw communitics and peopie who had veen
leaving harmoniously for many years tum against each other and participate in the atrocities that
were committed during the period of violence. As a strategy for building relations and promoting
reconciliation, a number of initiatives have been put together both by the government and civil
societv. At the state level, the National Cohesion and Integration Commission ( NCIC) and the

District Peace Committees have been at the forefront of promoting integration at the national

and the grassroots level. It is important {0 mention that both the NCIC and the District Peace

Committees have incorporated civil society in their work plans and strategies. In the Focus

Group Discussions conducted in Kisumu, Nairobi, and Nakuru, it emerged that most NGOs and

CBOs in these areas were members of the District Peace Committees established under the

Provincial Administration.
der the National Steering Committee on Peacebuilding and Reconciliation,

Coalescing un

the CSOs in Kenya established a structure that has been crucial in building relations and

peacebuilding. The Steering Committee brings together both state and non state actors with

membership both at the national and grassroots level. Key CSOs participating in these network

include PEACENET, Konrad Adenezur Foundation, UWIANQ =2mong others. The Program

Manager of Konrad Adeneur based in Kisumu stated that through Uwiano initiative the

Foundation was involved in linkages and relations building particularly around Nyanza, Western
. . b -l. PR P cev o102
and Ejdoret Region that was worse hii by ihe poust clecion vivielice

As a strategy of building relations CSOs have adopted innovative methods and utilisation

of the media. One such organization is Picha Mtaani. This organization is a Kenyan based youth

organization started in the aftermath of the post election violence in 2008 with an aim of bringing

“** interview conducted on the 8'" August 2011



heaiing and reconciiianon. During the interview . the Director of Ficha ivitaani indicaied that
the organization was working with District Peace Committees and up to 200 community youth
groups including 40 volunteers per town. Picha Mtaani intends to facilitate space for reflection
through emotive street picture exhibitions that will inspire dialogue and truth telling amongst the
vouth in rural and urban settlements. During these road shows and photo exhibitions, audiences
are encouraged to reflect on the events of the violence, victims and the negative effects with an
intention of encouraging reconciliation and better ways of managing salient conflicts without
resorting to violence. Road shows have been held in Kisumu, Eldoret, Nakuru and Kibera Slums

in Nairobi'®™. Picha Mtaani especially focuses on the youth as they believe these are the silent

victims who are currently at the tail end of on-going peace initiatives in the country, and were

mostly the executers of the violence.

3.4 Civil Society Role in Engaging with Other Actors.

Connected to the issue of relations building is the question of engaging with other actors.

Civil Society Organisations have been crucial in forging relations and engaging with other actors

in peacebuilding and reconstruction work. Consistent with Lederachs Peacebuilding Pyramid and

multi track diplomacy'os, engagement with other actors is critical to sustainable development. As

mentioned variously, CSOs in Kenya have employed a number of strategies in engaging with

other actors. Strategies range from formalized platform of dialogue to mediation effcrts at the

grassroots level Through the Poiitical Parties Liaison Committee (FPLC) that has since been

entrenched into law'®, NDI spearheaded a dialogue platform that brings together political

; 11
“Intervi cted on 14" August 20 _
ETEm Lo f violence during the 2007/8 post election violence

" These areas were the epicenters o | o
ct > . acy.

Diamond concept of Multi Track Diplom :
*% ppLC was entrenched in the political Parties Act and the Electoral Act 2011
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parties. Electora) Commmussion and the Registrar or Poliucal Parties. The liaison meetings have
proved useful avenues of discussing critical electoral issues and building confidence in the
electoral process. The liaison committees are premised on the models from South Africa and

Ghana'?” which have been used in both countries to minimize electoral disputes. Effectiveness of

PPLC and its relevance to averting conflict in 2012 general elections was recognized during the

multi sectoral forums for the development of the Political Parties Act which made

) . 108
recommendations for the entrenchment of PPLC in the Act .

As part of engagement with other actors, the CSOs have since 2010 utilised policy
dialogue platform. The Programs Director at EISA indicated that the Policy Dialogue Forums
incorporated broad based collaborative network involving the Parliamentary Committee on

Justice and Legal Affairs, Kenya Law Reforms Commission, Electoral Commission, FIDA, ICJ

and IED among other CSOs. The Policy Dialogue Forums were crucial in building consensus on

key legislations that are critical to reforming the electoral process. Through mediation forums at

the national and local levels, the CSOs have initiated practical dispute resolution involving

interaction with the various players. The concept of District Peace Committees essentially

ion and participation of the wvarious actors.

Similarly the Conflict Management Panels convened by EISA and the IIEC is based on 2 model

that enhances interaction of the mediators with the local setting while at the same time mitigating
and preempting incidences of violence through eariy warning. The FGDs conducied in Kisumu

revealed that efforts were underway to disband known Militia groups and convert them into
peace forums. To this end. a notorious vigilante group Called Baghdad Boys had been
transformed to a peace forum and changed its name to Baghdad for Peace (BAFOPE). In the

*“’ Ghana has Inter Parties Advisory Committee (IPAC).

" Political Parties Act, 2011
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words of ils airector. | have seen the light and now i am in the mission to preach peace ™" In
engagement with other actors, CSOs have also used lobbying and advocacy strategies. In the
implementation of the constitution, TLFIDA, ICJ. EISA. NDI and CGD have been lobbying

Parliament and the Executive for the passage of the various legislations. Lobbying strategies also

of the Bills.
3.5 Civil Society and Women Empowerment

Under representation of women in leadership and position of governance continue to be a
major challenge facing women across the world. While a number of Protocols at the
International. and Regional levels have been enacted to facilitate women participation in
leadership and decision making positions, majority of countries are yet to actualize women
participation in these positions. Internationally, the Convention on the Elimination of All Forms
of Discrimination Against Women and the Fourth World Conference on Women in Beijing 1995,
all included provisions that required state parties to comply with, and to enhance women
participation. In the SADC Region for example, the SADC Protocol on Gender and
Development explicitly provides that state parties should incorporate Affirmative Action
Policics!!® as & strategy for sustainable development'''. For a long time the participation of
women in position of leadership in Kenya has been wanting. It is however, encouraging to note
that the new constitution attempted to address gender disparities in elective politics by providing

: Interview conducted on 11" August 2011, respondent anonymous
Compensatory mechanism adopted to elevate those that that have traditionally been marginal
reinalized and

u_r;uderrepresented,
*** See Article 5 and article 12 of the SADC Protocol.
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in elective position, the new constitution made three significant milestones namely; improved
representation. Affirmative Action and mainstreaming of gender responsive policies. Article 97
and 98!'2 that deals with elections to the National Assembly and the Senate made provisions for

47 seats in the National Assembly and 16 Seats in the Senate reserved for women candidates.

Despite the milestones made by the new constitution, the realization that these gains
require vigilance to ensure smooth implementation has preoccupied the work of women
organisations in Kenya. At the forefront of this efforis is FIDA and the Kenya League of Women
Voters. While the programs of FIDA focuses on a wide range of women rights and
empowerment issues, the organization has resorted to ensuring that women agenda in the new
dispensation are safeguarded. To this end, FIDA participated very actively during the discussion
surrounding the Judiciary and in particular lobbied to ensure that the appointments to the Judicial
rmative Action provisions in the new constitution. FIDA

offices take cognizance of Affi

assertiveness towards gender issues was demonstrated when the organization went to court to

challenge the appointments to the Supreme Court Judges which they claimed failed to meet the
gender requirements of the constitution''?>.  The Kenya League of Women Voters conduct
programs aimed at political empowerment of women and enhancing their participation in
elective offices. While the League has been active since 1997 general elections, the organization
has resorted 1o conduct civic and voter education aimed at equipping women candidates with
knowledge on the 2012 general elections. The organization 1s also conducting programs 1o buiid

the capacity of elected women both at the local and national level. In the run up to 2012, the

League will train women candidates on elections and managing campaigns.

% article 27 and 81 are explicit that no gender will constitute more than 2/2 of elective or appointed public
office.
"% In the said case 2 women out of 7 Supreme Court Judges were named.



The 20Ub post eiection viotence exposed the vuinerabiiity that women sutter in vioience

and conflict situation. Although women seldom have anything to do with conflict, they often

suffer the devastation of conflict more heavily than any other group' "4, During the post election

violence for example, women calamities and suffering far outweighed men and the

displacements that accurred affected women a great deal. According to the Kenya National

o . 115 P i
Commission on Human Rights Report . majority of IDPs in the camps are women. In response

to addressing the problems of gender and conflict, a number of organisations have attempted 10

incorporate women issues and women in the conflict programs. The Conflict Management

Panels (CMPs)"'® being convened by EISA and the IIEC has attempted to incorporate 1/3 women

in the various panels launched in the 9 regions in Kenya''". In this program, EISA and the IIEC

have deployed and trained a pool of mediators whose main role would be to mitigate incidences

of election violence and provide early warning before they occur. Organisations working under

the umbrella of National Steering Committee on Conflict have also embraced gender responsive

18 : ; :
programs in their programs. Konrad Adeneaur ~ that 1s conducting peace programs in Nyanza,

Western and North Rift have incorporated many women in their programs and developed

specific modules on women in conflict situatton.

Hf Poct Election Violence in Kenya; African Journal 2008
“* Kenya National Commission on Human Rights 2009 report on the IDP situation in Kenya.

i EISA has al<o pioneered CMP orogram in DRC. Chad, Mozambique and Burundi.
" The 9 regions are Mombasa, Kisumu, Nairobi, Nyeri, Embu, Kakamega, Eldoret, Garissa and Nakuru,
“*! Hanna Carlson Program Coordinator Konrad Adeneaur report.



CHAPTER 4
CHALLENGES OF CIVIL SOCIETY IN POST CONFLICT PEACEBUILDING AND

RECONSTRUTION

4.0 Introduction

The work of the Civil Society Organisations in the post election environment has not
been free from challenges. All the organizations interviewed among them ICJ, EISA. FIDA. TL.
CGD, LSK, Picha Mitaani, ELOG, The League of Women, Konrad, IED among others pointed to
the myriad of problems and challenges that militate against the performance and effectiveness of

the CSOs in Kenya. This chapter presenis a critique of the findings, paying attention to the

limitations, gaps and dilemmas faced by civil society as it participates in peacebuilding processes

in Kenya. Some of the notable challenges are argued below.

4.1 Coordination challenges and Duplication by Civil Society

Although the theories of peacebuilding by Lederach (1997) and Diamond and
MacDonald (1997) underscore the importance of multi-stakeholder involvement in
peacebuilding, what the theorists fail to acknowledge is the complexity of the peacebuilding
field. Hendricks (2009) explores the utility of complexity theory in the field of peace research
and conflict intervention by discussing the notion of ‘chaos™ in peacebuilding. Compiexity
theory views change in on¢ aspect of the system as affecting other aspects and underscores that
social change is adaptive. innovative. multi-faceted. complex. mixing interdependent sets of
seople and processes. In Kenya. coordination and duplication were noted as major challenges

facing the civil society organisations in Kenya. To a larger extent. the work of many Civil

Society Organisations remain donor driven characterized by competing funding interests. and
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driven largely by the foreign Policy interest of the doner eountry. As such. the donor dnven
agenda of program formulation and conceptualization has been a major bottle neck to the civil
society organizations in Kenya. In certain instances, different donors fund similar projects to
different organizations leading to competition and duplication among the CSOs. Durning the
inieiviews for example, it emerged that the National Democratic Institute and Institnvte for
Education in Democracy (IED) had both been funded by USAID to work on legislations on
transitional chapters of the constitution. In the same program, EISA had been funded by DFID
and had in fact initiated multi sectoral forums on electoral reforms. While efforts were made at
better coordination, such duplication would have been avoided if the donors themselves better
coordinated.

Apart from the donor driven agenda, most civil society organisations in Kenya have
adopted a reactionary and event specific based approach that is usually characterized by the
dominant and high profile agenda in the political environment. To this end, program activities
are based on short term goals which are often not sustainable. The post election violence in
Kenya in 2008 for example, led to the formation and proliferation of CSOs ostensibly doing
peacebuilding and reconstruction work. Similarly the heavy reform agenda of 2008, also led to
the mushrooming of new organizations working in the area of reforms and existing organizations
changing their focus to work in the constitutional reforms. Peacenet, Women for Peace, Conflict
Management Panels. Uwiano and District Peace Committees, and a host of Community Based
Organisations were all engaged in peacebuilding work. In numerous instances, the organisations
working on peacebuilding have frequently targeted the same peopie. During the Focus Group

Meetings 1n both Kisumu and Nakuru® . participants confessed membership in muitpie

3% Eocus Group Discussion in Kisumu conducted in 11 August 2011 and Nakuru on the 13" August 2011
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organizations and initiatives. Effectiveness of the peace programs can better be enhanced 1t the

LY 1t

various CSOs and the donors funding the projects coordinate better for maximization of results.
Duplication and lack of coordination was not limited to the civil society organisations
only. In a bid to restore peace and promote healing and reconciliation, the government initiated
various programs aimed at peacebuilding. AmMOnE the initiatives started by ¢
included the National Cohesion and Integration Commission (NCIC), The District Peace

Committees, among others. while these efforts are welcomed, there are instances where the work

of the National Cohesion and Peace Committees have been overlapping. A clear example of such

overlaps is the regional workshops being convened by both entities in different parts of the

country.

4.2 Resource Constraints and Donor Dependency

The main source of funding for most Civil Society Organisations was listed as coming from

donors and other development partners. The support CSOs receive originate from bilateral

donors like USAID, DFID, DANIDA and SIDA among others. Civil society organisations also

receive funding from multi lateral organizations like the UN through the United Nations

Development Fund ( UNDP) often in the form of UN funding or basket funding'*® managed on

behalf of bilateral donors. The various types of funding from development partners are usually in

the form of grants which is often preceded by call for proposals and the organizations funded on

the basis of the proposal and programs outlined. Bilateral organizations mostly dispensed

funding through gramsm.

cket managed by UNDP and C50s access funding through the basket..

‘I ponors put money in the ba
hat do not require repayment.

4 pcsistance given by donorst
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Most CSOs in Kenya have resorted to private funding in order 1 allow themselves 10
retain meaningful degree of independence of State control. The emergence of many Civil Society

Organisations in the 1990s in Africa was largely fuelled and supported by assistance and funding

from donor organisations. However, the precise impact of the massive funding by the donors is

yet 1o be conclusive d. While it is argued that the increased denor funding was

intended to ameliorate some of the challenges besieging the continent, the impact of the various

assistance has had ambivalent results due to a number of factors. At the center of this is the lack

of common understanding of what the general political and economic context in the country

entail and democratic systems in the recipient countries. Failure to appreciate the foregoing

context have often resulted to the donors formulating a one size fit all approach which has been

defeatist in the long run.

In most cases, NGOs are the preferred outlet for donor funds and support and they end up

competing with the government. Such competition has exacerbated the adversarial relations

between civil society and the state. This private orientation of most NGOs makes governments

skeptic of civil society organisations. Another challenge with peacebuilding in Kenya is that

e without seeking sustainable solutions at the grassroots.

exiernal piayers often parachute peac

Very often, peacebuilding in Kenya is often managed by international NGOs and donor agencies

e acquaintance with the local environment. Particularly problematic in this

that have no intimat

regard is that mast 'SQ)s in Kenya are dependent from tunding from countries from Europe and

North America. This is problematic since organisations from these countries do often only

engage with CSOs that have a similar way of working as the CSOs in their respective countries.

as is found in a report by the wWarld Bank (Africa Region}. In this report. a distinction is made

between a civil society for Africa model and civil sociery in Africa model to highlight how the
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ormer is imposed and externally driven while the later is homegrown.”'** Hellinger. Hellinger
and O Regan (1988) criticise the reliance by civil society on external funding arguing that CSOs
that are heavily donor reliant tend to shift interventions to match that of donors. Donors, for their

part. often shift funding priorities and standards, which complicates issues as CSOs struggle to

| ~—r

maintain consisiency in 1he peacebuiiding agenda. Quoting a traditional African proverb, they
say, “If you have your hand in another man's pocket, you musl move when he moves". This

argument basically implies that external links of NGOs compromises their independence from

donors. which in tumn affects their reception from the communities they seek to serve. Indeed,
some parts of the Kenyan community have voiced a certain distrust of the civil society
community, based on their reliance on exogenous funding which makes them suspects of having

ulterior motives. Thus, legitimacy of CSOs will likely to be eroded due to their donor

dependency.

The other category of funding is in the form of contracts'>. In this category developmeni

partners contract an organizations 10 implement a program on its behalf. The contractee does not

have wide latitude in program implementation and must rely on the donor for guidance anc

direction. In certain instances, organizations receive material support in the form of vehicles

equipments. and money to develop publications or support specific activities.

While all the organisations interviewed conceded to have received funding from th

. i Tmima 1 L led 3 1 : g .
various development partners. it Was also acknowledged that such funding had significantl

reduced in scope and amount. A number of factors were advanced 1o explain this reduction. Firs

** \Whereas the former seeks 10 transfer notions and practices of civil society in the liberal democracies of Europe
and North America 1o Africa. the lalter 1OCUSES ON promoting participation. enhancing actouniabiiiiy. dein cilng
sers jces and countervailing actions (hat evaluaie as not in the interest of their members or constituents. For details.

«ee the World Bank. June 5. 2007. "The Civil Societv Landscape in Sierra Leone: Understanding Context. Motives

and Challenges.' P.3. ,
http: siterecnurces.worldbank.ore-’TNTSTERRAI-EOI\E"Data%20and%20Rcfc1‘ench2208862SISL(CSO)Studmdj
arliarnentary strengthaning program.

7N g UNY is contracted by USAID 10 implement p




the priarity interest ot donors coupied by the recession'—" in the developed countries had

necessitated the donors to review their strategic priority areas which often led to the reduction of

development assistance. The various CSOs pointed out the elaborate procedure that they had to

undergo to access donor funding. Secondly, the proliferation of NGOS, CBOs and other CSOs

had led to stiff competition in terms of accessing the donoer funding. Most develepment partners

also preferred to give money to their international foundations that were implementing programs

in Kenya. In this regard, it was pointed out that substantial amount of USAID funding for

example was commifted to the four US based organizations operating in Kenya namely; NDI,

Intemnational Republican Institute, IRl International Foundations for Electoral Systems IFES,

and State University of New York (SUNY). Similarly, the largest recipients of German funds are

the German organizations among them; Friedrich Ebert Foundation (FES), Konrad Adeneaur

Foundation, among others. The presence of these organizations in Kenya as implementing
?

agencies inevitably means that the local CSOs have to compete for the much needed funding to

implement their programs, with international organizations that have a clear head start in terms

of accessing such funding.

Financial constraints provide serious obstacles to the civil society operations in Kenya.

Donor dependency has deprived CSOs the capacity to be innovative and formulate long term

sustainable problems Consequently, CSOs have been reduced to merely reactive entities whose

agenda are donor driven and activities tied to specific events. Various studies suggest that

peacebuilding and post conflict reconstruction work aré ofien time consuming processes whose

impact can only be assessed in the long ierm. Similarty, sustainable democracy and demaocratic
Cc only SESs =

. IRUTLE L S S o _
eieciions are not singic evenms but jong drawn out processes . Lack of iong 1erm focus expiains

I —
- e heen experienc‘mg recession leading to reduction of funds.

128 e
The United States and Europe = cing
“** Electoral Reforms in Africa, Konrad Adenauer publication 2009.
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4.3  Ethnicisation of Civil Society
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As mentioned in subseyuelit chapicis, Keiya boasis ©
compared to many countries in Africa. Indeed, civil society organizations were at the fore front

of democratic struggle in 1990s. and have remain a formidable voice in the attempts 10 form a

new constitution for Kenya. Despite. the vibrancy and visibility of CSOs in Kenya. the neutrality

and non partisanship of the CSOs have been variously put to lest in the past. The proliferation of

the CSOs in Kenya emerged and persisted throughout the regime of President Moi in the 1990s,

With the coming into power of the National Rainbow Coalition in 2002, CSOs found themselves

in a precarious situation when most of their comrades in opposition political parties had joined

the new govem_mem, In a bid to reward their former comrades, the government mitiated the
17 . .
efforts of recruiting the CSOs into govemmenﬂ _ This strategy silenced the CSOs who lost

formidable voices that had defended their interests over lme. Sensing the changing political
space in the period preceding 2002 elections, some leaders of the civil society organization
contested political and elective positions and joined political parties. As pointed out by David K
Leonard “civil society organizations put large qumbers of candidates who were involved with the

d consequently lost their non partisanshipm. There are now

new enmpeting political narties an

ey
- NEMU 1992, CIPC, IED, and NECK 1997 KEDOP 2002, and ELOG 2032

| ohn Githongo former DITECtor of 71, and Gichirs Kiuara Chzirmar of the NGO Counc! both joined the NARC
Government in 2003

" E|5A Journal of Elections 2009



fewer genuineiy democratic groups pronwiing best domocratic practicas in Kenyva and these that

-

. . . ]
exist are smaller and more dependent on international finance

The extent of ethnicisation of CSOs was demonstrated during the 2007 elections. The
electoral atmosphere of 2007 was largely conditioned by the 2005 referendum where CSOs
teamed up with the poiitical icaders to defeat the new constitution. By and laige. t
and tension occasioned by the referendum campaigns was imported in the 2007 elections with
the voting patterns reflecting the outcome of the campaign. As with the previous elections. civil
society organizations deployed observers who observed the 2007 elections. As noted by the
Kriegler Commission Report, the CSOs who monitored the elections largely took sides and did
not adhere to the tenets of neutrality and non partisanship expected of them. In Central and
Nyanza provinces which were the strongholds of PNU and ODM respectively. civil society

organizations were complicit in the electoral malpractices that were reported in these areas and to

a larger extent sided with their ethnic communities in ballot stafﬁng”o,

4.4 Challenges of implementation of the Constitution

Democratic transition processes in most countries do not sufficiently address the realm of
constitutional reform due to bottlenecks that are faced when it comes 1o implementing those

constitutions. Part of the challenge is that some of the civic actors involved in constitutional

OFtrrsman 0
CiOrmS are gomellllnce =ae b

ametimes inexperienced and thus cannot fullv exert the pressure and requisite
impact on the expected reforms. This has led to deficiencies in constitutionalism and efforts
towards genuine democratisation 1n Kenya. The politics of implementing the new constitution

promulgated on 27" August 2010 remains a major challenge 1o the civil society organizations in

" Journal of African Elections volume 8 2009 pg 88
" CGD director noted that CSOs participated in the ballot staffing in Nyanza and Central Provinces
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K While the CSQs plaved a pivetal role in agitating for the passage o1 the new consutution,
Kenya, While the CSQs play g

the constitution introduced rafts of legislations and a clear timeline in the Transitional Chapters
that were to be enacted to facilitate its operationalisation. The new constitution anticipated the

enactment of enabling legislations to take place within a staggered period of five year with most

Rights Chapters being given one year following the promulgation.

Apart trom the legislative challenges. the difficulties in meeting the huge expectations
and promises made in the constitution were regarded as critical. Expeclations posed by the
promise of more inclusive citizenship through the newly devolved sysiem of govemnment,
reduced presidential powers"’Ll and better separation of powers between the three arms of
government, security sector and land reforms will no doubt present difficulties especially with
regard to their realisation. Recognising the critical role that political parties play in the
democratic process. the new constitution made provisions for strengthening the institutions of
political parties in Kenya. However, the broad framework provided for by the constitution
required legislation to facilitate its implementation.

Over the last year, the country has been involved in the laborious task of debating and
passing the various legislations. While parliament met the set deadline for most legislations. the
process was itself not free from the usual partisan debate. In a bid to beat the August 27" 2011
deadline for example. Parliament rushed 14 Bills in a record two days that were not subjected to
quality scrutiny and input by other stakeholders. The difficulty in enacting these legislations was
further compounded by the establishment of new institutions and appoiniment of people 1o serve
In the various institutions. Whiie the constitution provided tor pubiic partcipation, the extent of

involvement of the public and in particular civil society organizations was not always assured.

" Presidential appointments subject to parliamentary approval, see chapter on the legislature.



The C50s found ihemsclhves fighiting for space and

£

committees whose roles were clearly stipulated in the new constitution. Suffice it 10 mention that

some parliamentary commitiees among them the Justice and Legal Affairs Committee'

incorporated CSOs during discussions on the electoral legislations.
The standofTl occasioned by different imerpretation of ihe law by ihe thiee arms of

government has greatly impacted on the constitutional implementation process. At various

intervals. parliament. the executive and the Judiciary have had standoff arising from different

understanding. During the nomination of the Chief Justice. Attomney General and the Director of

Public Prosecution for example. both parliament and the courts vetoed the appointment made by
. . 133 .. .
the president claiming that they were unconstitutional' . The civil society have also come up to

challenge both the executive and parliament as was the case when FIDA went to court to
challenge the nominations for the Supreme Court claiming that failure to nominate one —third
on sought by FIDA effectively delayed the

women violated the constitution'**. The injuncti

appointments of Supreme Court Judges until the Court of Appeal lifted the injunction.

4.5 Civil Society and Political Parties

The debate as 10 whether civil society can replace political parties has dominated

discussions and thinking in different forums. The trigger to this debate was the precise role that

civil society and political parties play and the fact that in Africa. like in most parts of the world.

nolitical parties have overtime exhibited weak structures and ideologv. While the fortunes of
decline in Kenva and indead nther narts nf Africa

-

md 1 e om th
ed 10 a2 T -

" The Committee incorporated the C30s during ine Giscussions on the IEBC, Politica! Parties and Elections B,

1_5? This prompted the Executive to start the process a fresh.
“** Article 27 and 81 of the new constitution

74



civil society organizations have maintained the notion that they are the blue eved boy of
development partnersm This state of affairs has to a larger extent endangered the democratic

equilibrium since commensurate assistanice has been channeled to one side of democratic scale at

the expense of the other.

As traditional institutions of representative democracy, political parties occupy a central
role in the overall functioning of democracy. Indeed, a country’s governance sysiem and
structures is heavily dependent on the efficiency of political parties in that country'“.

Comparatively across the world, political parties still remain the primary institutional vehicles

for political representation, interest aggregation and articulation, and as a constituent mechanism

for the formation and organization of government, as well as channels for maintaining oversight

accountability from govemmentsm. Regrettably, the role and responsibilities of political parties

in the democratization Pprocess has not been appreciated and democracy assistance has

increasingly been channeled to the CSOs at the expense of political parties.

The preoccupation with civil society organizations was heavily imbedded in the

experience during the multi party struggle in Africa. For the most part. the CSOs were at the

forefront of agitating for reforms and increased involvement of citizens in the govermance

structures during the struggle for multi party politics. Secondly, CSOs in its various forms have

continued to present alternative voices that have ofiten demanded accoumtability from

government. Thirdly. decades of single party dictatorship that were obtaining in different parts of

Africa deprived the penple the real experience with political parties and made them fall back on

"“*Many donors jeei that < 505 are more effecuve e ciuplichi alu peavebuniding paitiei= thain ine Mate i that Tha
may be beiter placed 10 articulate the needs of the weak. 10 provide services and development in remote areas. and
that they are less corrupt and more transparent. For details see. [van Doherty Democracy out of Balance Policy
Review 2001

136 o Martha Karua while moving a motion on the Political Parties Bill in Kenya September 2007.

"7 quwuor Democracy Assistance: Spaces for improvement- Paper presented in Jinja Uganda June 2011.
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the CSOs. Lastly. the oppositien political parties that emerged in the 1990s did not exhibit r

ideological and programmatic difference from the incumbent parties and largely fought

wrestle power from the ruling paﬂic—:slJ 8 The foregoing has led to most development partners

the conclusion that it is fashionable to strengthen the civil society organizations and mert

has been achieved. T

engage with politica parties when some measure of stability

consequence of such an action has been weak political parties institutions and strong incumbe:

and ruling parties. As noted by Doherty, strengthening civic organizations, which represent 1

demand side of the political equation, without providing commensurate assistance to the politi:

parties which must aggregate the interests of those groups, ultimately damages the democra

equilibrium (Doherty 2001).

In Kenya, the weak political party organizations can be attributed to a number of factc

As mentioned, the reintroduction of multi party politics was not accompanied by comprehens

reforms that could reform the political sector and accord political parties a new impetus to laur

their operations. Notably, while Kenya lifted the ban on multi party politics and allowed

4

formation of many parties, development partners ignored support to political parties ¢

1

concentrated in developing the sivil society organizations. Indeed it was noi until after i¢

elections that most development partners began developing a reluctant interest in support

political parties'”” Comparatively across Africa, it now accepted that there is a direct link

between political parties, polm’cai stability and economic development peace and tranquility

Political parties are viewed as key to democratic consolidation and this role cannot be repla

by civil society acting on :ts own. While the fight for democratic reforms in Kenya. Zimbat

* vadima, D. and Owuor, F. Politics of Party Coalition in Africa: Kenyan Chapter
13 oy vuor. Felis, Demacracy Assistance: Spaces for Improvement paper presented in Jinja Uganda June 2011,
W Countries like Ghana. South Africa and Botswana which have strong political parties enjoy political. econ

stability and peace.



and Ghana were championed by CS0Os, it was not until political parties and groupings threw their
weight behind such initiatives that meaningful gains were realized. In Kenya no meaningful
reform initiative has been realized without political parties actively getting involved. At
independence, political parties played a pivotal role in the acquisition of independence in the
country' . During the fight for ihe restoration of multi- pany politics, the Foru For the
Restoration of Democracy FORD tilted the balance and forced KANU 1o yield to pressure. in
1997, the Inter Parties Parliamentary Group brokered 2 stalemate that facilitated the 1997
elections. The final push towards the realization of a new constitution in Kenya was made
possible by political parties and parliament that represent political parties. In Zimbabwe, the
political parties Were instrumental in negotiating the Global Political Agreement (GPA)'? that
led to the formation of the Grand Coalition Government. Similarly in Bangladesh, despite an
abundance of advocacy and citizen action groups the recurring partisan political stalemate

consigns the country and its citizens 0 abject poverty (Doherty 2001).

4.6 Conf rontational Strategies of the Civil Society Organisations

One criticism of ivil society is their tendency to be confrontational with government in

their attempt 10 build peace and consolidate democracy. Consequently, CSOs face the challenge

~e electoral bedies and govermnment structures. both at the national

of creating copacity 10 STE3E
and the local level. The International Crisis Group summarizes this challenge as the need for a

--grate-society engagement strategy-. This strained relationship comes about when CSOs assume

41 Role played by KANU and KADU .
“The Global Political .&.grc-:ment (GPA) was an agreement signed between the three major political panies iy

Zimbabwe, namely the Zimbabwe rational African _Uniun. Patrivtic From (ZANU-PT). the Movement for
Democratic Change led by Morgan Tsvangira (MDC T) and the Movement for Democratic Change led by Arthur

Mutambara { MDC- M)
77



H o1 [ R Yol A1y i isy 1
ihat they have bocomic an alternative to the State in the provision of public goods and securnty.

However. there is a need for civil society organisations to be more programmatic in the manner

cusses the need for less aggressive approaches

thev interact with government. Bration (1990) dis

by civil society SO that government does feel neither threatened nor challenged by these
Ol'ganisalions.'“ Braion {ibid) maintains that alihough the Staie 2nd NGO's can be referred tc
as, ‘uncomfortable bedfellows™. they are supposed 10 cohabit.'** Bebbington and Farrington
(1993) admonish the confrontational approach by civil society arguing that NGO's are smaller
than the State: hence they have to rely on the State for guidance, provision of public goods.
Clayton et al, (2000:17) anderscore the relevance of the state to civil society activities, arguing
ociety needs government to ensure “a foundation of law, a benign policy

that the civil s
ection of the natural environment”

environment. investment in people and infrastructure and prot
rtant actors in the development playing field, they are not an island

Even though NGOs aré impo

their own .
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society organisatl 5 : t
v organisalions should learn that governimenis aceds the support, expertise and resources

that ; . . . )
CSOs bring, while civil society also requires the policy and structural support from the

stainable and durable peace. This reinforces Maire Dugan’s
]

government so as {0 facilitate su

en as mending or maintaining of relationships between

assertion that peacebuilding should be tak

various aclors.

a, an unhealthy tension has existed

Due to the confrontational nature of CSOs in Keny
ranted, the fight for th

e restoration of mulua party

mment and the CSO. G

between the gove
atorial regime that was

] approach given the dict

democracy required a measure of confrontationa
d whereas certain

a has undergone numerous transformations an

in power then. However, Keny
sectors have been able t0 change with changing times. CSOs are yet 1o undergo radical
transformation to reflect the pre-.,-niling realities. Because of the tension existing between the
s in major post election reform

nvolvement of CSO

government, parliament and the CS0s, the i
islation has been delayed.I46 In most instances,

initiatives has been wanting and progressive leg
ous processes. It is instructive to note that

ace in the varl

ghting for SP
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er mutual partners
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4.7 Liberal Approaches by Civil Society

The neo-liberal perspeclive has been the dominant discourse influencing the development

and growth of civil society activities in democratisation and peacebuilding. Neo-liberals argue
that the massive expansion of the Siate in people’s livelihoods is unsuitable and undesirable
hence the need to liberalise the governance spectrum 10 allow for the participation of non-state
actors.'!” For neo —liberals, government should create a lean and efficient economic, social and
ival of civil society is crucial for development,

political space for NGO's because the rev
governance, peace and security. The continued burgeoning of NGOs in the peacebuilding
frontier has led t© duplication, commercialization of peacebuilding and reduced efficacy of the
work of these players: 2 process resulting from what Orjuela (2004:225) terms “NGOization.”'®
bate of the hijacking of goverant and political parties has been echoed

In Kenya, a de
y for example, a difference emerged

in the past. During the recent appointments of the Judiciar
ety candidates and ‘“other candidates” Parliament and political

berween the sO called civil soci
iticised the CSOs under what they pﬂrceivcd as the CSOs misunderstanding

parties adversely €r
seasuring the reform credential was

of the word reformers. For most CS0s, the criteria for m
narrowly defined as having been an acuve member of civil society movement and with
ing orientation- The liberal nature of civil society has further led to the proliferation of
-al policies that often challenge the entrenched conservative nature
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CSOs are formed 10 counteract predominant issues

mushrooming of CSOs. Majority of these
prevailing in the political environment at any given time. Thus the post election violence in
Kenya in 2008 led 10 the formation of many CSOs ostensibly implementing peace building and
reconstruction work. The proliferatinn of institutions agsociated with liberal policies is not
. £SOs only. In Kcaya. the ¢ introduction pluralistic politics in 1991 was largely
misunderstood to mean the proliferation of po]itical parties"’"’. As such the rush to form political
parties led to a record of 250 parties registered in 5002. The number has since reduced 10 47 due

150

to the existence of the Political parties Act.
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4.8 U'presolved Structural Causcs of Conflict

The work of CSOs In Kenya will continue 1o be affected by the guestion of unresolved

. P
structural conflict' ™ in Kenya. Although Kenya overcame the most challenging period in the

uses of conflict still remain. The possibility of

aftermath of the 2007 elections, the root ca

as stemned when the couniry underwent a successful conduct cf the
r constitutional change in August 2010. Nonetheless, there is room for caution

clection violence W

referendum fo
which CSOs need 10 pay attention to. While small incidents of violence were reported and mild
tensions resurfaced when the country held a referendum on a new constitution in August 2010,
the largely peaceful nature of the referendum provides testament 10 the fact that Kenya has
its electoral institutions, which partially contributed to the post-2007

significantly reformed

52 powever, as long as the root causes of conflict in Kenya are not addressed,

election violc.ence.l
there is @ strong possibi]ity that violence In Kenya can erupt again. These factors include
poverty, unemployment, insecurity, disenfranchisement, the unresolved land issue and corTuption
within the Kenyan govemment (OHCRE, 2008). A Mercy Corps report (2011) indicates that
pearly 70% of the perpetrators of Kenya's pﬂst—elec!inn violence were youths and their
olence was because they often lack livelihood options, and are subsequently

preponderance to vi
Despite Kenya’'s admirable

e o manipulation by politicians t0© instigate violence.

vulnerabl
a has not changed

economic growth and stable status in the region, the status of youths in Keny

.19
much given the current unemployment rate-
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have indicate
ted the nexus between youth unemployment and youth engagement in violence and

gang involvement (Mercy Corps. 2011). In addition, there have been unconfirmed allegat
ons

to cull the Mungiki™™, ¥ hich i

that Kenyan governines y failed
youths mainly from the Kikuyu community which seems 1o commit felonies without some
reprieve from state officials. The Mungiki are allegedly hired by politicians to disrupt political
meetings of opposition parties, for example. In some communities, the Mungiki demand “taxes™

unabated.

4.9 Post 2007 Political and Electoral Environment
nvironment obtaining in Kenya has been fluid since the 2007

The political and electoral €
elections and the establishment of the Government of National Unity. While stiff competition'*?
ast, the narrow margin of less than 200,000 votes

Kenya’'s clections in the p

has been a feature of
that separated the two leading candidates brought new meaning 1o competition in the electoral
y the Institute of Education in Democracy (IED), the political

politics In Kenya. AS pointed out b
campaigns in Kenya are often comparatively charged than any other country in East Africa.
d. since the advent of multi party politics in Kenya in 1992, the political and electoral

ence and uneven

Indee
polarization, tensions, viol

environment has been chara::terized by ethnicity,
playing ground 156 According t© the Program Officer at EISA, the political and electoral
i 1 il i PR o etent
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| i in Kenya, ED 1997, PE _ -
al EWImHmEM o no6: Chapter on National Rainbow Coalition.
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envir i -ernt i
ironment in the intervening pericd between 2008 and 2012 general elections has further been

exacerbate . X o _
acerbated by a number of factors. To begin with, the post elections violence necessitated a

number of post conflict peace building and reconsiruction that the country embraced in the

period preceding the 2008 post election violence. In a bid to restore normalcy and reconciliation
¥

the lmits conducting peace and

the civi
reconciliation work around the country"

nda negotiated by the Panel of Eminent Africans, the 2008 to

As part of the reform age
inated by reform initiative. At the core of the reform

] environment has been domi

2012 politica
n for Kenya. Following years of aborted

agenda was the quest for enactment of a new constitutio
efforts towards the realization of a new constitution, the push for a new constitution was restored
0 when the dream was finally realized when Kenyan

d lasted until August 201

in 2008'*" an
of constitution making, being a political

ion in a referendum. The politics

passed a new constituti
rn of event, the concerns of

posed a number of challenges to the civil society. At every fu

process
s with the vested interests of political elites. The

y were at constant loggerhead

the civil societ
e pmminencc to parliament and political

the Constitutional Review Act gay

road map outlined by
. During the various stages of

parties as the main drivers of the constitutional review plocess
jation. the civil society constantly found themselves hostage of the politics of

constirutional negot

.. 6
d Coalition Govemment' 0

the Gran
The passage of the new constitution and the introductions made by the constitution
particularly on the Representation Chapter has introduced additional challenges in the political
anges Lo the election of the President
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bv providi
A idine for the 50% *+1 1 —
o 0%% -1 in the absence of which the first two candidates would be subiected

iggered serious campaign around the country by

i . 6 . .
nto a runoff election.’ %1 This requirement has 1r

the vari iti ) i i
rious political parties and presidential hopeful 10 galvanise support around the couniry. Th
. The

consequen i i i
quence of this action has been an early campaign two years before the ceneral election
= 5.
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least six. The new elective offices will no doubt, and have already began, having p ofound
, rofoun

implication on the electoral and political environment. The logistical and administrati
ative

nightmare on the election management body to holding elections for six offices will b
=]

tremendous. The cost implication and challenges that this will pose to political party nominatio
n
cannot be over emphasized. The civil society organizations that will monitor the elections will

ommodate the challenges posed by the new elective offices.

also be required to ac¢
A part from the new constitution and other attendance reforms, the 2012 general elections
will be a transitional election. President Mwai Kibaki would be ineligible to run having served
the constitutional requirement of two five year term'%. The transitional nature of 2012 elections
has signiﬁcantly heightened the stakes, which in turn has inevitably charged the political
environment. AS noted by EISA and 1CJ, the stakes of winning or losing 2012 has clearly
manifested itself in the early campaigns witnessed in the immediate pre election environment'®.
paigns and political realignments aimed at gaimng advantage in 2012 have

Massive cam
has also been impacted by the ongoing

jcal and electoral environment

rged. The DO]lt
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criminal trials at the lnternational Criminal Court (ICC)
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moved 1t i H - . . : = . .
ved in to indict persons who bore the greatest responsibility during the 2007-8 post election

violence. The people indicted by the ICC included key political personalities who occupied

senior positions in the government and political parties. The indictment of Hon. Uhuru Kenyatta

(Deputy Prime Mimister and a Presidential Candidate) and Hon. William Ruto'®, Member of
- el - a Tiam s nvtyr
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ficantly, the two are seen as key leaders in their respective

in the political landscape. Signi

¢ the ICC will have serious impact in the political and

communities and their appearances 2

electoral environment.

enges indicate the unpredictable and fluid nature on the political and

The foregoing chall

electoral environment which underpin the work of civil society in the 2008 and 2012
environmernt. The heavy constitutional implementation agenda, the politics of 2012, Kibaki
succession and the ongoing trials at the ICC have all increased the work of the civil society. The
challenge of effectively attending to the agenda prevailing in the political environment was noted

by all the CSOs has massive.

4.10. Lack of Transparency by Civil Society Organisations

Lack of transparency; accountability and limited democratic decision-making processes is
not only 2 problem in government; it is also one of the most challenging issues in the civil
in. A lot of work <till needs to be done In terms of democratization at the middle

cnciety doma
ecause of structural and organizational

nsparency of CSO 1s curtailed b

Most CcSO

and local levels. Tra
le since they do not stay for
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‘ot The term ~footloose’ je used 10 but then mave away when these run aut.

i i ent
conducive operanonal polmcal gnvironm
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to build capaci inm e ( e n their ¢ C u
pacity. So in many cases, many SOs leave whe heir capa ity b ilding projects h
ended. A 1 ivi i rganisati v re
part from that, most c1 il society organisations tend to have smaller structures which
2 lc

therefore imply that they can only introduce “pockets of development and peacebuilding™

g"
~iscts. This hampers their efficacy. Govemnment departments and structures, on
the other hand, tend to be more permanent even if there is change of ruling parties.
e transparent to the government and to the district authorities

CSOs now are supposed t0 b
nt departments are mandated to monitor CSO

g in. Thus, most governme

they are operatin
governmental Organizations outlines

t Sessional Paper (2006) on Non

activities. The Governmen
the Government's position on civil society and issues that need to be addressed.'®’ Some of th

" [+
n highlighted by other actors as bedeviling CSOs in Kenya include opaque

issues that have bee
g financial accountability, accusations of

of accountability includin

rement process, lack

procu
Kenya and their credibility can

d cronyism among others. The efficacy of CSOs in
d credible they are. However, if this transparency is

nepotism an

y how transparent an

only be measured b
ral authority and legitimacy to effectively

s will not have the mo

compromised then CSO

represent the interest of the society.
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CHAPTER FIVE

SUMMARY, CONCLUSIONS AND RECOMMENDATIONS

N | Overall Summary of the Study

The main aim of the study was to bring about the understanding on the role of civil

ict peacebuilding and reconstruction. The study proceeded from the premise

saciety in post conil
e the post election violence in Kenya. 2 number of CSOs were engaged in peacebuilding

that sinc
nt with Lederachs peace building pyramid an

d the theory of

and reconstruction work consiste

pounded by Diamond and McDonald. The study embraced qualitative

multi track diplomacy pro
gle case study and employed b

hat served 10 deepen understanding and enhanced learning. Through the study.

predominantly clustered around Wome

oth structured interviews and Focus Group

approach with a sin
the

Discussion t

gies of CSOs in Kenya
and Human Rights, Elections and P

n Empowerment,

typolo
olitical Processes; Humanitaran

Governance, Democracy
g, was established. The study furt
nal reforms and implementation pro

her established the vibrancy of the CS50s

and Peacebuildin

vely in the field of; constitutio

cess, electoral

working acti
relations bujlding and en

werment. The study also revealed challenges that militat
ament preceding 2012, financial constraints,

gagement with other actors, and women political

process.
e against the work of the CSOs and

empo
cal and clectoral enviro

d as follows: politi
sallenges associated with the imp

jon ethnicity and the ¢l

o note
lementation of

coordination and duplicat
the constitution. Overally. the relevant activities noted tormed the core principle behind
d at strengthening institutions and establishing a sound

onstruction aime

peacebuilding and rec
68

|
hat conflhict does not recur

framework 10 ensure t

HEI'E!'?EI Agenda for Peace
38
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Lessons Learned

I~

The stud i
stuay generated lessons and experlences that will contribute meaningfu]ly to th
€

lit i i
erature and discourse on CSOs work in Kenya and other parts of the world. The lessons |
‘ eamt

are discussed below.

5.2.]1 The Positive Impact of Ti ransitionai Governance

The 2008 peace agreement signed between the Orange Democratic Movement (ODM)

) : 169 ; .
National Unity (PNU)™™" in Kenya redistributed power among parties and halted

and the Party of
the violence and subsequently provided temporary relief to the population. This agreement also
ensured that there is no dominant party in Kenyan politics by ensuring that ODM and PNU share

the Jevers of control and influence. The effects of this form of govemment have largely been
positive albeit with some challenges. The transitional arrangement provided conflict parties with
ement reforms 10 address long-standing

gue, provide solutions and impl
170 Ac a

the platform to dialo
governance and democracy 1ssues, including constitutional and institutional reforms
Os, the Kenyan government has

result of the ODM-PNU agreement and pressure from CS
managed 0 esiabiish an Independent Review Committee 10 investigate all aspecis of the 2007
Presidential electoral process.m In addition, 2 Commission of Inquiry was established with a
mandate to investigate the circumstances surrounding the violence that occurred during the two
manths following the election. This has paved way for accountability as weil as for addressing
ermore, the power charing agreement provided space for a
st-2007 election

the issue of impunity. Furth
a new constitution. The po

s to contribute 1©

referendum which afforded Kenyan

S

ation Act, 2008
ed by Annan panel

"fe Mationa! Accord and Reconcill
~ The Four Item Reform Agenda negotist
" Kriegler and Waki Commissions

o
(¥4}



vinlence contex ; ; ; e
text 1n Kenva 18§ hopetul as the major poitical parues have been forced to confront

lhe ] : - i, & . .
issues of ethnic divides and ethnicization of politics In Kenya. Civil saciety has been very

om the various commissions including the Waki

active in ensuring that the recommendations fr

Commission and the Truth and Reconciliation Commission are implemented.

5.2.2 Gender Dimension of Peacebuilding

The quest for sustainable peace Kenya is within reach because of the upsurge of
“gendered peace processes’” which was evident during the mediation process by Kofi Anan and
tion process, a member of the AU Panel of Eminent

in the pnsr—canﬂict stage. During the media
172 .

Persons. GQraga Machel mobilised women across ethnic, class and political divides

n objectives for peace in Kenya. Women from civil society operated at

hasising their commo

emp
the level of Track 1I diplomacy to influence the peace process, since they were not officially
invited to the negotiation tables. After consultations with the mediation team, women finally

ives of the ODM and PNU'”. Women in civil

joined the peace negotiations as representat
society met with the principals of the negotiating parties t0 highlight their concemns about the
sues that they wanted to be included in the final peace agreement.

rocess and to present is
the Kenyan constitution and the peace

peace p
As a result. pertinent women's issues Were included in
ction violence, a considerable number of Kenyan civil

4 Following the end of the ele

agreement”
ides in mainstreaming gender into their post-

society organisations have made significant str
conflict reconstruction and peacebuilding efforts.

ceord and Reconciliation Act
ented ODM during the talks.

- ————— e National A
T pdember of the Kofi anpan panel whe negr:'*'?!f": th: ?;I?EEFEE
% Hon Martha Karua rep-rE!-E"‘tEd puL and Hml-?;a:,i.-,ﬂsg P
- arricte 27, 81, 97, and gg of the Kenyan Constity
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s .
2.3 The Role of Youths in C onflict

Ln

Over 709 ici i .

T % of participants in Kenya's 2007/2008 post-election violence were youths'”

(Educati ;

ational Development Centre, 2009). Sociologists and anthropologists such as Rich d
Rl aras

(1995: - T

95: 1996) observe that during Ume of rapid transformation, young people are vulnerabl
g aple to

nding roles and responsibilities. Economists, Paul Collier and

risky behaviors as well as dema

ut that youths without economic opportunity and who a
re

Anke Hoeffler (2002) point ©
fien manipulated by political elites to create violent conflict

marginalized from politics, areé o

ghlight that “where vouths feel that existing power structures

McLean and Fraser (2009: 4) hi
se them, violence can provide an opportunity to have a voice.” In Kenya youth

marginali
youths are joining the armed groups

unemployment is often cited as on¢ of the reasons why rural
176 —_ oy g -
and gangs This calls on peacehmldmg activities by CSOs to increase their focus on the youth
u

dimension.

Actors in Peacebuilding

5.2.4 M ultiple Relations Between

arch has outlined that relationships in peacebuilding are determined by a variety

This rese
ntext. Further. certain structural

o-economic and political co

include the soci
lity as well as policies appear to

of factors. which
resource availabi

nels of communication,
State and CSOs are interacting not

lationship- Thus, the
vel since both NGOs and State staff

jssues like the chan

he State—NGO re

have had a pearing on t
onlv at the afficial cpructural levels. hut alsn at individual le
discovered that puilding 'mdividual relations promotes sustainable peace.

17= S — . . Sio Rep()!t, . k o
ee also Wak! Commis f Mungiki abachuy a, Baghdad and Chin oror
91
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525 Colaberation i C ] j
Haharation in Conflict Prevention and Peacebuilding

This study reveals the i i
y he importance of networking and collaboration in peacebuilding since

peace is a stat¢ of affairs that affects every sector of society. Following the eruption of

including the government of Kenya, initiated a

eovernments, civil society and various partners,
ceries of conflict prevention and conflict managemeni initiatives in the six affected regions ',
among others. The collaboration initiated by the National Council on Peace and Security is a
case in point. [t was also established that the state jnitiated TwW0 agencies, the National Cohesion
and integration Commission and the District Peace Committees both of which have forged
crucial interaction with the CSOs at the national and the grassroots level. The essence of mult

tual collaboration and partnership-

track diplomacy hinges on such mu

§.2.6 Lin king Peacebuilding with Developm ent and Human Security
t in isolation but exists along the broad spectrum of various

Peacebuilding does not exis
approaches of responding 1o conflict. This study realises that much of the conflict management
work has been centred on pmvictin g humanitarian support for victims of post-election violence,
while 2 few initiatives have focused on peacebuilding and restoration of relationship as bases for
G a rake on building community and these include Mercy

sacial change: rew initiatives have ha
t for Peace Project (LEAP)W- in the Rift Valley Province, Mercy

Corps Local Empowermen
partners in Kenya and the region O bridge interethnic divisions and

_LEAP works at th provincial structures to

works with local
e local district. and

Corps
ne

prevent \jolence from recuITInNg
Af nn:t-elec‘ﬁﬂ" vinlencé and promote sustainable peace and

g i e
Nyanza. and central provinces in Kenya

_,_,———_,—-—'—'_'_'_'_'_'_ R =
oing In Ri

|ding work @
92

f_?‘ Active peacebui
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reconciliatio : ini . :
1wciliation by training peace aciors and supporting dialogues. In addition. UNDP’s Conflic
pu g r s : x
revention and Transformation Project which is in collaboration with the Kenya Institute of

Administration is implemented based on the reasoning that the levels of violence could have

mbers of Kenya’'s police and administrators had been

been contained and curtailed if sufficient nu

trained in peace building and comflic The result has been that from 2008-2009
o run a Seres of one week courses in Peacebuilding and Conflict

UNDP has supported KIA t
and administrative officers. More than 700 officers have

Management for security personnel

been trained in a total of 27 courses.

5.2.7 Proactive Peacebuilding and Conflict “prevention™”’

prevention mechanisms developed by civil society organisations

Although the conflict
been effective at mitigating violence thus far, it is important for CSOs to take a proactive
Burton (1990) Jabels ‘confl

have
jct prevention,” an

approach to peacebuilding. This is what John
s conflict.

ger-term policies and more systemic changes to addres

approach which involves lon
Most of the conflict prevention mechanisms have been fairly effective in addressing the
er. CSOs peacebuilding

venting future violence. Howev

e rather than in pre
dialogue and rebuilding of

afiermath of violenc
ed 10 be focused on long-term community engagement.

initiatives ne
the donors so as 1o fund projects

broken relationships. This thinking shouid also be adopted by
peacebuilding is not an event but a process. activities aimed at

long ternm goals.
for sustainability.

with
peacebuilding should therefore have long term projections

ed for a problem-solving
arm "provention’
rton, !

the ne
uses the jrvented t

j Lo emphasise
ention."For details se€ Bu

e
John Burtan (1950
n. Burton

© 7 Conflict 'provention' 15 et argventi
approach to confiict resolution, ank* = ot ;Iﬂ,mcia:ed wit
0 avoid the negative ::.:;r-motz-iticf'rs of contain™ 5t pMartin's Press.
nd Pro yention -
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3 Conclusiens and Recommendations

th

nce and the impact of civil society in post conflict peacebuilding

The study established the releva

gies of civil society and the specific intervention

and reconstruction. In particular the typolo

course was established. Given the role and

employed by the CSOs within the peacebuilding dis
activities of CSOs in Kenya in peacebuilding work, it is clear that sustainable peace can only be
achieved if both the state and non state actors collaborate and forge amicable partnership. The
experience of peacebuilding by civil society organisations in Kenya is evolving and eclectic
e unifying themes. Peacebuilding in Kenya reflects various theories of

although there are som
social change and many players including NGOs, grassroots organisations, the media and
peace processes in Kenya, in

rt is needed to strengthen

religious communities. A lot of effo
particular, scaling up the positive attributes which exist in the continent such as endogenous
g the networking between civil society and

methods of peace: role of women and enhancin

The res

earch generated recommendations that can considered by the

government actors.

d civil society sector a8 W

ell as on the implementation of the constitution.

govemment an

tions for the Government of Kenya

5.3.1 Re‘rnmmenda
ya would requireé concerted efforts by

Addressing s!ructural causes of conflict in Ken
Kie 1 [ | i i, inr:quniily. lund and corruplion within
: - of poverty: unempioyment
government 10 rackie 1SSU€s

i cebuilding initiatives quch as dialogue.
management and pea
Although confhict
ress relational dimension of conflict. durable and

governmem.
oo initiatiy ould add
training and recunmllallon initiatlves W
itt ¢ gre fully
;1 only b€ achieved when srructural condittons of conflict y
sustainable peace W
94

addressed.



I he gov K nrougt
government of K.enva. through relevant departments like the Mimswy ot Education

sho ‘ork e T :
uld work 1owards making peace education part of the curriculum for primary secondary and
. ! an

terti . . i
ertiary levels of educaton. Already, the Ministry of Education has piloted the Global Peace

Education Initiative but it will only be effective if & significant amount of resources, training and

f"’.:'!‘_::"[i*_’-‘_-': are dediczipﬂ tanrards thea 1':-»1‘ e
ted TOWAETUS o= e Qo

It is important {0 address the situation of internally displaced persons (IDPs) who were
affected by the 2007 pDST.-dE:Gli{m violence in Kenya. It is estimated that there are 300 000 IDPs
who are yet to be resettled’m. gome of the resettled 1DPs live in temporary housing provided by

the Kenyan govem:rnent as well as non- governmental organizations.

The State and CSOs should keep oD networking since both parties share the common goal
e in Kenya Civil society organisations should not take advantage of

of consolidating peac
policy. Rather, civil society

its authority and disregarding

e deficits bypassing

lermnent rather than

resourc
The government should pass

substitute the State.

organisations should comp
some legislation and introduce policies designed to monitor and support CSOs activities;

ghts. 2010
95
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5.3.2  Recammendations for Civil Society Organisations

Civil society should continue engaging communities in peacebuilding and reconciliation
initiatives. while also preparing Kenyan citizens for the transitional justice process that is already
underway through the Truth, Reconciliation and Justice Commission (TRJC) and International
Criminal Court (ICC) process. While achieving justice and accountability, transitional justice
ely to further divide the Kenyan population between those who call for justice and

pracess are lik
n notable leaders of some

those who call for the ~forgive and forget” approach. especially whe
Civil society would need to step up its efforts, skills and expertise

ethnic groups are implicated.
g communities to participate in the TRJC processes.

in uniting the population and engagin
ace processes in many instances. In the Kenyan case,

Civil society is the guarantor of pe
tchdogs of the implementation of the National

civil society organisations are called upon to be wa
iliation Act between PNU and ODM, being the document that restored peace

Accord and Reconc
parties to tenets of the peace

ould continue to monitor compliance of

in Kenya. Civil society sh
de towards governance

nege on the commitments they ma

deal to ensure that parties do not re

reforms and peacebuilding initiatives.
jons should continue networking and collaborating under the

Civil society organisat
o coordinate the activities of CSOs. To this end, CSOs

ons established t
ns are also included in

umbrella organisat
te civil society Organisatio

ure that grassro@
n bias and elite

should make efforts to €Ns

e n e 1ldi vol e urba
deliberations and stral gies for peacebulldmg engagement to 2 oid th

ra

"]\-Lt.
. el
u IID ) CIL’ 1 [=

nstead of focusing on
96
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2007 election violence.



CSUs shouid i nei SEeh : _— L.
Us shouid insiead seek 10 channhel the youtits energy creatively so thal voung people can
bec : .

ecome powerful forces for peace (UNICEF. 2005; 2009). Civil sociery organisations should
vouth development perspective’ which recognises that voung people have an

ture state of the world (World Bank 2007 2011). The youth

embrace a

enonmous stake in the present and fu

and development emphasises the need to treat ¥ ng i ici
P T T young people as achive participants in

As such, CSOs should massively invest in programs that focus on

peacebuilding processes.

youth dev clopment in conilict and post-conflict setlings. One way of addressing this challenge 18
1o run programs that seek to break barriers among youths. When youths are socially reintegrated

there are less susceptible to involvement in violent groups.

5.3.3 Implementation of the Constitution

country with a new platform with

The new constitutional dispensation has provided the

Kenya can be re launched. The CSOs should seize this opportunity to ensure that

which a new
ave been passed

tation remain on track. While a number of legislations h

constitutional implemen
ord the

ear timeline, other legislations are yet to be passed to acc

tipulated in the one ¥

that were S
d strive to build consensus on

vironment. CS0Os shoul

new law and enabling ﬂpera[ional en
ntion to the core principles of constitutionalism.

thematic 1ssu€s across sectors. while paying atie
c on key constitutional issues even though

o educate the publi

ould continue 1
should

In addition. CSO sh
al reform process in Kenya

ritution is already in place- The post constitution
valuating and measuring the

the new cons
W jiness  (NiNk tanks and other CSOs continued efforts m €
impiementauon Of the reiorm process: assessing e ympact of the new constitution and
hip- All the post election commission reports Were unanimous that the

encouraging local owners



3007 eicction mereiy provided a wrigger for deepiy entrenched inequaiities and injustice. 1t futly
implemented. the new constitution and attendant legislations will inevitably redress the past

imbalance.

5.4 Areas for Further Research

Upon the complction of the cusrent parliamentary term in Kenya {2008-2012), and the

n Kenya within the intervening period, it would be

assessment of the work of the CSOs i
imperative to conduct further research on a number of areas. To begin with, it would be
search on the practicality and efficacy of multi track diplomacy within the Kenyan

important 1o re
the two countries embraced Grand Coalition

and Zimbabwean context. As mentioned,

Govemments based on the respeciive mediation under Track I, but the actual operationalisation
of the coalition as well as the promotion of peace work embraced multi track diplomacy in which

the CSOs and other non state actors were to play an active role.

rtain the extent to which new

f further research would be to asce

Another area ©
eace. The mediation effort

ks are necessary in securing lasting p

constitutional and legal framewor
by the Annan team outlined comprehensive reforms to be enacted in Kenya in the period
between 2008 and 2012. The extent to which the laws are needed to secure lasting peace and
avoid relapse would be critical in this regard.

mmitted by the donor organisations in peacebuilding

{yrven the enormous resources coO

and d I in Kenya it would be important {0 research on the extent and the impact

n emocracy wor ’

. o s

achi hd tions This would be pEI'UCuIﬂtl:-. important 1o help the country and CSO
chieved by such donail . :

) : ._s I unds h a study would also be

devel al and stainable methods of utilizing donor funds. Suc 3

velop practical and s

98



ns on exactly how to dispense and prioritise on

critical in intonming the donor organisatio

development assistance.

Finally Given the fact (hat Kenya has been a multi party democracy since 1991, it is

sation and the gains and impact that have been

critical to research on multi party political dispen

achieved in the governance sector over the last two decades.
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INTERVIEW GUIDE

THE ROLE OF CIVIL SOCIETY IN PEACEBUILDING: THE CASE OF KENYA

Please indicate if you wish 10 remain anonymous and to have your name and identification
withheld in the researchreport: ...........................

Please indicate if you have read and signed the informed consent form: ..................

Brief profile of the Organization o
Please, tell me about your organization and its major roles, activities and mission;

1. History of elections confljct in Kenya

e In your view, when did the election related conflict begin in Kenya?
¢ What, in your opinion are the reasons for the election violence Kenya?

o What strategies if any were utilized to resolve the post election violence in 2007/2008
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2. Role in Peacebuilding

e« What has been your organisation’s role in mitigating and preventing election violence?

o Following the election conflict in 2007. what has been vour organisation’s role in
mitigating election violence?

* Does you organisation engage in other peacebuilding activities that are beyond elections

3. Impact of Peacebuilding Initiatives

* What has been the impact of your organisation’s peacebuilding programs on the
communities?

* What have you observed as the impact of other Civil society organisation’s
peacebuilding?

4. The future of Kenya

* How do you see the events in Kenya unfolding in the next year (elections)? In the next 5
years?

* Do you foresee any major changes to the conduct of elections?

¢ Do you foresee any changes with regards to the nature of conflicts in Kenya and the
peacebuilding environment?

5. Critical Analysis of Civil society

e What have been the most notable achievements by cw1] society in the peacebuilding arena?
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0. Way forward/; Recommendations

* Anyrecommendations to enhance peacebuilding in Kenya?
What role should various stakeholders play to ensure sustainable peace in Kenya

e What are your recommendations for resolving election-related violence?



