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The use of public corporations has grown from 
strength to strength in recent years. This is true 
of both socialist and capitalist countries, including 
Kenya, Britain, Tanzania and the U.S.S.R. These

R O D U C T I O

The relationship between socio-economic 
institutions as legal forms, and the politico- 
economic conditions in which these institutions 
perform the economic functions assigned to them, 
has generated a great deal of interest and debate 
for the legal writer. It is only by exploring 
these relationships that one can understand the 
true nature and roles being played by these socio
economic institutions, whose relationships with 
governments and other governmental organs have 
raised a lot of interest. Indeed, public corpo
rations are historically the most important of 
the recent developments in governmental institutions, 
and they must be understood properly, if we must 
understand the roles and uses of the modern state 
governments. To understand the role public corpo
rations play as agents of socio-economic develop
ment in Kenya, it is necessary that we relate their 
roles and functions to the political and economic 
climates in vjhich they work. This study attempts 
to assess the nature and uses of public corporations 
in Kenya and how these uses reflect the political 
and economic conditions of present day Kenya. This 
is a study of public corporations in the political 
economy of Kenya. -■ - • .

I N T
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VJhcit makes public corporations subject to such 
diverse applications? This is a question whose 
answer will form an important theme in trying to 
understand v;hat characteristics make public corpo
rations such "universal" institutions, transcending 
the bounds of geography and ideology in their use 
by state governments- A corrojpondingly important, 
theme on the nature and use of public corporations 
will be made up of or comprise an analysis of the 
time dimension in the development of public corpora
tion. In this respect, we shall attempt to grapple 
with the question: why did public corporations 
become important governmental agencies only in the 
20th century and not earlier? The themes which 
underlie these tv/o questions are important, if we must 
genuinely try to understand the nature and role of 
public corporations in their historical context.

The evolution of public corporations has been 
the subject of controversy. There are those who 
assert that public corporations as institutions

countries, use public corporations in one form 
or another. This is so, notwithstanding the 
widely divergent geographical locations, the 
economic strengths, the levels of industrialisation 
and the ideological positions their governments 
espouse. The ever increasing role being played 
by public corporations in the social, political 
and economic dovnlcpment of various countries is 
a phenomenon of the greatest interest to the 
student of legal theory.
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On the other hand, there are those who view 
the evolution of public corporations as an histo
rical phenomenon, growing out of the ever-sharpening 
contradictions of capitalist development. This school 
of thought has its theoretical base in the prediction 
of Karl Marx that Laisses Faire economics, epito
mised by free competition and the free market mecha
nism, would give way to the concentration and central
isation of wealth into fewer and fewer hands, and thus, 
usher in monopoly capitalism. In other words, 
free competition logically led to monopolies. 
During this new phase of capitalist development, 
the state, itself a creature of class society at 
a certain stage of development, when the contradi
ctions arising from private property ownc?rship, 
were no longer non-antagonistic, and which had

of socio-economic development, transcend 
economics, politics and ideology. This school 
of thought insists that public corporations 
evolved spontaneously, to meet ’’practical needs”, 
which society could not answer at the time- 
Professor Friedmann, a leading exponent of this 
school of thought asserts that: ’’they (govern
ments) have all found it necessary, especially 
since the First World War, to develop public 
corporations, which could fulfil some of the many 
complex new tasks in forms other than those of the 
departmental administration. Public corporations as 
a v/hole should not be judged predominantly by ideo
logical preconceptions. In most cases, public 
corporations have been established in response to 
practical needs and they have often been success
ful in ideologically uncongenial surroundings".^
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V/e shall view the evolution and development 
of public corporations in the light of these two 
theories. From the onset, the inadequacies of the 
former school of thought are obvious, in so far as 
this school asserts that the evolution of public 
corporations should be seen as an isolated event, 
free from the influence of politics, economics and 
ideology. Public corporai^ons became agents of 
economic developrr.ent of governments at a particular 
time in the development of capitalist production: 
when society could no longer boast of the free 
market rnec’nanisrn of the early 19th century. Society 
was qualitatively changed by the productive relations 
that were ushered in cy the ardvent of monopoly

hitherto contented itself with the ’’keeping of 
law and order",became an active participant, as an 
economic actor, in the economy of the country by 
establishing its own economic units of production 
to administer what became known as "wasteful pro
duction".^ The best known economic units used 
by the State in this role are public corporations. 
These institutions were used by the state to create 
conditions for class oppression by increasing the 
productivity of labour and filling in the gaps left 
by private enterprise, by establishing enterprises in 
areas of the economy where,orivate entrepreneurs 
were unwilling for one reason or another to undertake 
development. This theory, views public corporations 
as creatures whose evolution is tainted from the 
very onset, with the birth mark of monopoly capital. 
In the final analysis therefore, this theory posits 
that public corporations were tailored in both theory 
and form to serve the interests of monopoly capitalism
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capitalism whose major identifying mark was the 
central isatijh and concentration of property into 
fewer and fev;er hands. V/e therefore view the 
evolution of public corporations, in Kenya as 
elsewhere, in the totality of the development 
effort of that society. More importantly, 
shall seek to explain the evolution of this new 
aovernnpnf'Ftl agent by looking at the economic 
relations prevalent at the turn of the last century, 
that is, the productive relations of monopoly capi
talism in Europe at the turn of the 19th century 
and their consequencial exportation to the colonies 
with colonialism.

V/ith Colonialism, legal forms established 
and nurtured in the womb of monopoly capitalism 
in Europe, accompanied the export of capital to 
the colonies. This was so, notwithstanding the fact 
that the colonies were backward economically, de
pending on subsistence agriculture, and hence were 
far from the stage of economic development where 
Ccipital could play a decisive role. The export 
of legal forms by the metropolitan colonial powers 
was not however, difficult to understand, since 
it was the raison d* e* tre of colonialism to infuse 
the colonics which they had curved for themselves, 
into the developed metropolitan economies in order 
to facilitate the exploitation of their natural 
and human resources. Most colonies including Kenya 
which was no exception, were used for the production 
of raw materials for metropolitan industries, food 
for the urban industrial populations and in their 
turn, imported manufactured goods processed by the 
industries in the metropole. The autocratic govern-
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Bank,

rr.ents established in the colonies, to open them 
up for exploitation, most naturally used legal 
forms which v/ere familiar to them and commonly 
used at home. Public corporations as one such 
legal form, were established in the colonies to 
bolster the efforts of the colonial governments, 
in the attainment of the above posited goals.

Although governments utilised public 
corporations of some form or another before the 
Second World V/ar, it was after the war that 
the modern public corporation became a common-place 
instrument for implementing government policy. in 
Britain, a considerable amount of nationalisation 
had been undertaken by governments before the second 
V/orld War. In 1908, the Port of London was consti
tuted into an authority; in 1912 telephone and the 
post office became state monopolies. Between the 
two World Wars, several public corporations were set 
up in Britain, including: the Central Electricity 
Board, the British Broadcasting Corporation, the 
London Passenqer Transoort Board and the British 
Overseas Airways Corporationo^ In the United States 
of America, the Tennessey Valley Authority was esta
blished in 1933, and in colonial Kenya, the first 
public corporation: the Land and Agricultural 
was established in 1932. In relation to the attain
ment of the colonial objectives, two post World War II 
British public corporations deserve specific mention 
as the forerunners of most colonial public corporcitions. 
These corporations were the: the Colonial Development 
Corporation (CDC) and the Overseas Hood Corporation 
(OFC). These two corporations were established under
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With decolonisation, multinational imperialism 
came into the scene under the hegemony of the U.S.A. 
Europe (particularly Britain, France, Germany and 
Portugal) which had dominated the colonies during 
the era of bilateral imperialism, were progressively 
edged out of their colonial possessions after the 
Second World V/ar. The U.S.A, advocated an aggressive 
"open door" policy for the redivision of the vjorld 
among the monopoly powers. This policy was symbolised 
by a slogan to the colonised peoples of the World to 
attain freedom-from the bilateral colonialism. A U.S.A 
Under-Secretary of State once exclaimed: *»the age of
imperialism is ended. The right of ell peoples to their 
freedom must be recognised". This right of all peoples

the Overr.o'i? r:'--^urce~ Develonment. Act (ORDA) , 
to co-ordinate the efforts of colonial govern
ments in the production of raw materials and food 
for the metropole. These two corporations became 
stereotype forms that many colonial governments 
adapted after the second World War. In Kenya, 
the Industrial Development Corporation (IDC), the 
precusor of the ICDC was established in 1954 to 
work in close cooperation with the Colonial 
Development Corporation and the Overseas Food Corpo- 
ration. In Tanganyika, the Tanganyika Agricultural 
Corporation, whose organisational form was a replica 
of the Overseas Food Corporation, replaced the latter, 
after the ill-fated groundnuts scheme. One may there
fore say that.the metropolitan requirements and the 
resultant trends in the development of this new govern
mental agency, inevitably determined the form and uses 
to which public corporations were put in the colonial 
countries.
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to their freedom was limited to a choice between 
the U.S.A, capital and that of the colonial powers 
including Britain, France, Germany, and Portugal. 
It wcts not long after the process of decolonisation 
started, that the hegemonic position of the U.S.A, 
in world trade was felt. According to Woodruff, the 
U.S.A.'s share of world capital exports increased 
from 6.3 per cent in 1914 to 59.1 per cent in 1960. 
On the other hand, there was a drastic decline in the 
share of world capital exports in Europe. Britain's 
share dropped from 50.3 per cent in 1914 to 24.5 
per cent in 1960. France and Germany also drasti
cally lost ground from 39.5 per cent in 1914 to 5.8 9 per cent in 1960.

How does this change at the international economic 
level affect the nature of public corporations in 
Kenya? A look at the post-colonial public corpora
tions in Kenya will reveal a strong link with foreign 
international capital. The Kenyan economy remains 
dominated by external forces through the continued 
influence and control by multinational corporations 
international lending agencies and foreign 

The political and commercial African
govern

ments. The political and commercial African elites, 
who comprise the "comprador” class have had little 
motivation to change the colonial structure of the 
economy which they inherited at independence. For 
the Kenyan African elite in control of the reigns 
of political power, independence meant nothing more 
than replacing the colonial master, with all the 
institutions colonialism had used to exploit the 
natural and human resources remaining intact. The 

is now, more than ever before, more
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so

o 
both 
level, 
decisive 
who form or 
Kenya- 
been

to foreign capital, from all possible 
the world over, 
nature and 
rations has hardly ever 
of independence, 
are the main agency 
and investments
and Commercial 
than any other 
investments 
Among the i 
companies 
Industries 
(Firestone 
(Ford Motors 
Kenya Ltd); Lonrho 
Oriental Paper Mills 
Africa Ltd)."

sources
This correspondingly means that the 

structural organisation of public corpo- 
changed since the attainment 

In Kenya, public corporations, 
for co-ordinating foreign aid 

In our case study, the Industrial 
Development Corporation (ICDC), more 
public corporation in Kenya, foreign 

account for most of its activities, 
multinational corporations v.’ith subsidiary 
in Kenya are: Unilever Brothers (East African 

; Ltd), Firestone Rubber Company Inc.
(1969) East Africa Ltd); Ford Motors
Kenya Ltd); Union Carbide (Union Carbide 

(Tanneries of Kenya Ltd); and 
(Pan African Paper Mills East

These are then the type of public corporations 
we have in Kenya: corporations which have as their 
perational base, the promotion of private property, 

internally and externally. At the internal 
Kenyan public corporations have played a 
role in recruiting African capitalists, 

comprise the "Comprador*' class in
The development of African Capitalists has 

achieved at two levels: 1. public corporations 
have been used by the Government to finance African 
participation in various sectors of the economy, 
such as commerce, industry, agriculture and constru
ction to justify the struggle for national indepe
ndence. True to their name, the "comprador" class 

financed ,are content to play a subordinate xole
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to that of international capital in the various 
sectors of the Kenyan economy. In Commerce, African 
businessmen ov/r. mostly the retail trades and the 
small wholesale* businesses. Most of the larger 
wholesale busir.esses are still owned by the European 

*1 2 multinational companies and Asian firms.* Public 
corporations in Kenya in response to the external 
influence and orientation, finance the Africanisation 
of small retail businesses and village shops. In 
industry, the role being played by public corporations 
is not any different. Although there is a lot of 
talk at the government level,about giving first priority 
to the industrialisation process in Kenya, to try and 
remedy the colonial imbalances in this respect, there 
is very little being done to ensure that the industries 
being developed are owned locally. Although the Kenya 
Industrial Estates Ltd, the Industrial Development 
Bank an associate company of the ICDC and the Develop
ment Finance Company of Kenya, p. subsidiary company 
of the ICDC, are in the forefront to encourage African 
participation in industry, their impact is still 
minimal. By 1978, manufacturing contributed about 
35 per cent of Kenyas Monetary Gross Domestic Product, 
an increase of about 15 per cent from 1972. Of this 
pcrcentcige foreign firms contributed about 71.4 per 
cent. The remaining 28.6 per cent was contributed by 
local firms, predominantly owned by the non-African 
Kenya citizens of European and Asian origin. In any 
event, the activity sector of most industries operating 
in Kenya are predominantly of tv/o types, import sub
stitution^ or export oriented firms. Within the 
first category of industries, we have firms whose 
operations centre on: the last link in the processing 
chain, mixing imported chemicals to make or form new
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products, assembly of imported components to 
realise the final products such as the cars, 
bicycles and the repackaging of bulk imported 
manufacturing goods. VJithin the second category 
of industries, v;e have extraction and mining indu
stries whose main objective is the extraction of raw 
materials for export. These types of industries, 
greatly diminish the impact of the industrial sector’s 
contribution to economy.

A look at public corporations in Kenya from 
a functional point of view will reveal that they 
are one of the most important instruments at the 
disposal of the government and the multinational 
corporations, for the exploitation of the natural 
and the human resources of this country. The 
solution to the type of problems that public 
corporations find themselves operating under, can
not lie with the internal rc-organisation of the 

14 structure of these institutions, but rather v/ith the 
reorientation of the economy in general. For public 
corporations to play a leading role in national 
development, the Kenyan economy in general should 
be overhauled to be more amenable and responsive 
to human and domestic needs of the Kenyan peoples. 
This process would in respect of public corporations 
mean: the reduction of the dependence on foreign 
capital by encouraging a more self-reliant approach 
to the development effort. This will do two things 
to the contribution of public corporations to the 
economy: 1. It will reduce the capital outflow from 
the country in the form of profits, royalties and 
management fees exported out as returns OW investments 
from the host country by multinational corporations 
and guaranteed under the Foreign Investwents (Protection)
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In Chapters 1 and 2, we shall study the conceptual 
and historical development of public corporations at 
both the global and local levels. In these chapters, 
we attempt to analyse the development of public 
corporations within the political and economic 
settings in which they operate. Historically, public 
corporations became important features of capitalist 
production at the end of 19th century and it was not 
until the 1920s t-ind 1930s that public corporations 
became permanent features of governments. Because 
public corporations in Europe and Britain in parti
cular were responsiWft to the demands of monopoly 
capital, they were exported to the colonies with 
colonialism. Kenya as a colony, started utilising 
public corporations as legal forms adapted from the 
British experience in the early 19303. Chapter 2, 
attempts to analyse the Kenya Government•s (both 
colonial and post-colonial) policies and attitudes 
towards public corporations. In this chapter, we 
attempt to set out the areas of the Kenyan economy 
which have been developed by public corporations and 
hov/ these areas habitually developed by public

-15 2. It will reduce the influence of foreign 
investors and other lending agencies on the invest
ment policies of this country. In Kenya today, 
the priority of investments is guided by the returns 
from such investments, rather than their utility 
in devclopmenlai terms for the country as a v/hole. 
Short of this prescription, public corporations will 
continue to serve the interests of international capital, 
without any beneficial interest being tapped by the 
Kenyan peoples in general.
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corporations relate to the economic policies of 
the governments- F'rcm an analysis of the roles, 
objectives and areas of the Kenyan economy that 
public corporations have operated, one important 
conclusion emerges. This is that, public corpo
rations have been used in Kenya to foster the 
private property ownership of one group or another. 
During the colonial period, public corporations 
v/cre used by the go'/’ernrent to cushion the economic 
interests of monopoly capital, with benefits percolating 
to the settler community who v/ere the groundsmen in 
the production of raw materials and food for metropo
litan needs, and thus fulfilled the two most importa
nt aims of monopoly capital. In post-Colonial Kenya, 
the predominance of monopoly capital is still intact. 
The post-colonial public corporation in Kenya, is an 
instrument^political and economic climate for the 
exploitation of the Kenyan natural and human resources 
by monopoly capitalism. As the quid pro quo for this 
role, public corporations are also encouraged by the 
State, with the help of international capital, to 
perform some subordinate role of financing African 
participation in the Kenyan economy.

In Chapters 3 and 4, we attempt to study the roles, 
objectives and the nature of the Kenyan public corpo
ration through our case study,the IC!)C. In Chapter 
3, we analyse the autonomy principle and its place 
in the corporate management of public corporations. 
Although British theory posits the a’jtonomy theory 
as an important aspect of corporate management, the 
experience in the ICDC, seems to be different. First 
the ICDC's enabling /\ct seems to have subordinated the 
corporate powers of the managers of the ICDC by allow-
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Chapter 4 discusses public accountability 
and the control mechanisms available for the 
purposes of surveillance and supervision of the 
activities of public corporations in Kenya. 
Like the autonomy theory, the public accountability 
concept is one which cannot stand the conventional 
tests and assumptions in the ICDC. Corporate 
managers in Kenyan public corporations need very 
little external supervision, least of all from 
the officials of the ministries responsible for 
them, because of the informal relations and unity 
of interests that exists between these corporate 
managers and the political bureaucracy, who manage 
the ministries. These two groups of officials, 
the corporate managers and the politicians, comprise 
the same social class, the "Con.prador" class and 
need not fear anything from each other. In these

ing the minister responsible for the corporation 
to give it directives, both of a general and 
specific nature, over the administration and

*16 managerrent of the Corporation. Secondly,
the managers of the corporation in their discharge 
of corporate functions feci that they are colleagues 
of their counterparts in the ministry and always 
feel frc-G to consult with them over any management 
matters. In this way, the conventional view that 
the board of directors of the corporation, on one 
hand and the ministry officials on the other hand 
form divergent groups, which must be reconciled, 
and which forms the basis of the autonomy theorv 
becomes in the^ICuC baseless.
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Chapter 5, 
of the ICDC as 
Kenya 
how 
economic and political tasks set for it by the 
government. Among other matters, this chapter 
deals with the ICDC and the mobilisation and exten
sion of the money economy to Africans; the Africani- 
sation programme and finally the ICDC and the 
industrialisation process. A look at the ICDC 
and its performance over these matters, leaves much 
to be desired, because of a major contradictory 
role that the corporation performs, this being, 
the encouragement and facilitation of foreign invest
ors into the Kenyan economy. This latter role of 
the ICDC, neutralises its impact in any other fields 
or matters*

is an evaluation of the performance 
a typical public corporation in 

This Chapter is mainly concerned with
far the ICDC can claim to have fulfilled the

circumstances therefore, the formalistic, legal 
control set out in the statutes of these public 
corporations become mere formalities. It is 
because of this relationship that the so called 
conventional control mechanisms in public corpo
rations are not workable in Kenya. The law as 
it pertains to public corporations in Kenya, has 
for some time now, been sidestrucked in preference 
for the more workable informal relations between 
the institutions of control and the public corpo
rations.

Chapter G is made up of conclusions and broad 
policy observations on public corporations in Kenya 
in general. In this chapter, we attempt to advocate
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for a broad based outlook for public corporations, 
which does not merely view public corporations from 
an isolated standpoint. Public corporations being 
governmental policy instruments, must be looked at in 
the totality of governmental policy, if their place 
in national development must be properly ascribed. 
A look at public corporations from the purely legal
istic or organisational point of view is inadequate 
and does not recognise the fact that they are mere 
instruments for implementing the political and 
economic policies of governments.

This study is mainly analytical, although 
it does make use of considerable field research. 
This is firstly, because of the factor of time. 
V/ithin the period under which this study has been 
in process, it was not possible for us to carry 
out as much field research as was initially envisaged 
to test some of our original hypotheses. We there
fore relied on secondary data for most of the dedu
ctions we have made. Secondly, our field research 
was hampered by the response we received from the 
officers of some of the institutions we intended to 
study. Most of the field officers were totally 
unwilling to discuss with us any of the matters of our 
interest, claiming either that the information request
ed for was "classified” or "confidential”. Apart 
from the ICDC, ail other institutions, including 
the Ministry of Commerce and Industry and the 
Inspectorate of Public Corporations, Office of the 
President, were unco-operative in our quest for
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information. Also our initial attempts to study 
some of the management agreements between the 
ICDC and its joint venture partners failed because, 
so it was alleged, management agreements are 
"confidential documents'*. Lack of some of the 
materials v;e expected, has limited the scope of 
this work. The bulk of our data sources were 
secondary, made up of; government policy state
ments and the ICDC Annual Reports and Accounts.
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CHAPT’'^ C’.'P

a public corporation?

THE psFjrmp.rJAL PPonbEr;

Our starting point in a bid to define the public 
corporation 5.s the so-called the "Morrisonian” Concept. 
Morrison, a leading e?<poner(t of the public corporation, 
defined public corporations as business organisatlons or

cci::
■V AMD l-IfTCF^ICZd, DEVELOPM^MT

What, one may ask, is 
possible for jurists and economists to define in 
precise terms v/hat a public corporation is? An insti
tution of the complexity and magnitude of the public 
corporation cannot be reduced to a mere definition 
without serious errors of simplicity. This dilemma 
hovzever does not make completely worthless an attempted 
definition, for as Professor Lloyd rightly observes: 
"althouch in compl'ex. matters, definitions cannot afford 
complete explanations in themselves, they help in the 
light of functional expositions, to provide an overall 

•1 picture and to emphasise certain key criteria”. The 
inadequacy of a mere definition in the case of the 
public corporation is comffunded by the dearth of 
information and literature on which a general theory 
can be based. Discussing this general dearth of 
information and litcrc-ture on the public corporation, 
Professor Friedmann observed that: "this institution 
(the public corporation) is still very much an institu
tion and coi'icnpfc in a state of flux and constant develop
ment"-"^ It will therefore suffice, considering these 
two constraints, to indicate in general terms, what 
a public corporation is, emphasising its most distingui
shing features from the other business organisations.

ME.M., TH
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the directors of the corporation 
the parent 
is in

‘The

entities created by the government and either v/holly 
or partially owned by such governments to manage 
business enterprises or services on "Commercial 
lines**. Although public corporations are creatures 
of governments, the **riorrisonian” concept asserts 
that, the business enterprises so created are separate 
from the government itself, and should be seen as such. 
This autonomous nature of public corporations allov/s 
for the efficient management of the enterprises concern
ed. At the same time, in contrast to private enterprise 
and particularly the limited liability company, the mana
gement of public corporations submits to a certain amount 
of control from the parent ministry or department of the 
government. The ministerial or departmental control is 
aimed at safeguarding the ’’public interest” in the

”governmental” enterprises•

The ’’Morrisonian” concept did not pretend to 
postulate a ne\5? legal form for the public corporation. 
On the contrary, the ’’Morrisonian” concept of the 
public corporation adapted in essence the structure 
provided by the raore popular business organisation of 
the times the limited liability company^. The legal 
structure of the limited liability company was adapted, 
v.'ith built-in mechanisms for public control and account
ability akin to a governmental department or ministry. 
In this way, the public corporation became a child of 
two worlds: the world of the private limited liability 
company, with the attendant freedom on the part of the 
directors in the day-to-day management of the corporation 
to do anything in the bona fide Interest of the enterprise,^ 
and on the other hand, 
submit to the general control and direction of 
ministry through the minister responsible, vzbo, 
turn responsible to the public through parliament.
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”ah entity established normally by parlia
ment and always by legal authority, charged 
with the duty of carrying out specified 
governmental functions in the national

public corporation in these dual capacities has 
been said to be: "torn bstv;een the scylla of commercial 
freedom and the chrybdis of public accountability"^ 
This combination of freedom over management matters 
and public accountability over the broad and general 
policies, GO it is said, gives a unique opportunity to 
the public corporation to manage efficiently governmental 
enterprises in the "public interest".^

The balance between managerial autonomy and public 
accountability within the structural organisation of 
public corporations makes them the most appropriate 
organs for discharging efficiently public functions 
and interests which public corporations necessarily 
undertake. The advantages of the flexible company orga
nisational structure and the relative freedom with which 
the directors of limited liability companies operate on 
the one hand, and the disadvantages of the rigid govern
ment department as represented by the civil service regu
lations and structure: mainly comprising of the impene
trable bureaucracy and the. "red -t-apc"--; balance each other 
out to make public corporations the most ideal business 
organisations for handling governmental investments. In 
the words of President Roosevelt in 1933; "public 
corporations are clothed with the power of government, 
buh,pos.se.ssed Qf—tbfe. flexibility and initiative of

• II Q private enterprxse".

In legal terms, a public corporation has been 
defined as:
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This definition seeks to distinguish betv/een the 
general policy directives applied by the corporation, 
which originate from the politically accountable 
minister under whom the public corporation falls and the 
day-to-day management decisions made by the corporate 
managers, comprising mainly sub-policies for the proper 
administration of the corporation- The formulation of 
these sub-policies in the discharge of the day-to-day 
administration of the corporation is the exclusive res
ponsibility of the board of directors. It is only 
over the day-to-day management details of corporate 
affairs that the board of directors has autonomy from 
the parent ministry or government department. Professor 
Robson has with characteristic clarity delineated the 
management roles of these two organs of the public 
corporation. He said:

"the public corporation is based on the 
theory that a full measure of accounta
bility cannot be imposed on a public 
authority v/ithout requiring it tb be 
subject to the ministerial control in 
respect of its managerial decisions and 
multitudinous routine activities, or 
liable to comprehensive parliamentary 
scrutiny of its day-to-day working. The

interest, those functions being confined 
to a comparatively restricted field and 
subjected to some degree of control by 
the executive, v/hile the corporation 
remains juristically an independent 
entity not directly responsible to 
pari lament’*.
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In this work, reference to public corporations, will 
mean, business organisations established and owned (at 
least the majority equity shareholding) by the government, 
but which fall outside the direct control of the govern
ment department except for matters of general policy. 
These business organisations have a measure of autonomy 
in the day—to—day management of the enterprises entrust
ed to them, but submit to the general policy directives 
from the parent ministry. In this way the government 
controls the overall activities of the management of 
public corporations, while permitting them enough 
latitude to dispense the management of the enterprise 
in their best discretion.

theory assumes that policy in major matters 
at least can be distinguished from the mana
gement or the administration; and that a succe
ssful combination of political control and 
management freedom can be achieved by re
serving certain powers of decision in matters 
of major importance to the ministers answer
able to parliament and leaving everything else 
to the discretion of the public corporation 
acting within its corporate or legal competence”.

The main characteristic features which are usually 
the subject of debate by most legal writers are;
1. Public corporations are establislied by statute or some 
other legal authority. By far the majority of public 
corporations in Kenya as elsewhere, are established 
by Acts of parliament spelling out the objectives for

In the wide and varying circumstances in which 
11 public corporations are used, one may^generalise that, 

they are mainly used to complimertt and supplement 
private enterprise in industry, commerce and for the 
provision of social services.
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3. Public corporations are administered or managed 
by a board of directors appointed by the minister 
responsible for the corporation, from among persons v/ith 
relevant business experience and expert knowledge;

Public corporations are independent entities from 
the government v\'hich establishes them* This is what has 
become commonly known as corporate personality which is 
acquired by public corporations either on registration 
or incorporation by statute;

4* The emp.loyocs of public corporations are not 
civil servants and therefore are not subject to the 
bureaucracy and "red tapeism” characteristic of the 
civil service all over the world. In this way it is hoped 
that the employees of public corporations will be 
enabled to manage the business enterprises entrusted 
to them more efficiently, free of the strict and ela
borate procedure characteristic of government departments^

I? which the corporations are set up. In some countries, 
this method has been standardised by enacting a public 
corporations Act, under whose umbrella corporations are 
established. In a limited number of cases, public corpo
rations are established under statutory authority. 
Kenya, this category of public corporations are in the 
majority of cases subsidiary companies of existing public 
corporations. The parent public corporations are norma
lly empowered under tlieir constituent statutes to esta
blish such subsidiary companies for the proper manage
ment of their enterprises or services. These types of 
public corporations are set up under existing law, the

A K 13 Companies Actj



7

6o Public corporations are responsible to the govern
ment and parliament through a competent parent minister. 
The minister and his officers control public corpora
tions under his portfolio by issuing general policy 
statements, which in turn the corporation must comply 
with, and lastly,

7, Public corporations utilise some of the attributes 
of the private limited liability company in their day- 
to-day operations. For example, public corporations 
are fully liable in law and do not participate in 
any of the legal immunities of the government, 
Although public corporations enjoy in law a private 
status resembling that of the private limited liability 
company, they are subject to ths control of the govern
ment within the limits of the governing statutes because 
of the public tasks and functions they undertake.

5. Public corporations are wholly or partially 
owned (at least the majority equity shareholding - 
51 per centum or more) by the government. In some 
cases the public interest in an enterprise may be far 
below the 51 per centum set above. In such cases the 
public interest represented by the shareholding of the 
public corporation becomes so subordinate to the other 
private interests that it is difficult to identify the 

14 enterprise with the government. In most cases,
public corporations will be required to balance their 
revenue and expenditure over a period of time. Profits 
generated by the corporation are usually ploughed back 
into the enterprise or transmitted to the treasury for 
re-allocation by the state;
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From the foregoing delineation of the characteristics 
of the public corporation, it will be obvious that the 
public corporation is neither a limited liability co
mpany, a partnership nor a co-operative society, business 
organisations available to the individual private entre
preneur for the enhancement of his private motive and 
economic status. The distinguishing mark between the 
public coroor^tion and these other business organisations 
Is its public nature: the public corporation is esta
blished by the state as a public investment as contrasted 
with the other business organisations which are privately 
motivated-Whereas public corporations are concerned 
with the provision of public services of one kind or 
the other, the other business organisations are mainly 
concerned with the maximisation of economic returns and 
benefits for a smaller group, comprising mainly the 
members of such organisations. It has been observed in 
this connection that:

In the normal course,of business therefore, the company, 
the partnership and/ or cooperative society need not have

nationalised industries (public corporations) 
are not governed solely by the same considera
tions as private companies and private enter
prise in general. In addition to their oi'dinary 
economic and commercial obligations,, they 
(public corporations) have responsibilities 
of a national and the non-commercial kind. 
Their plans for development and capital ex
penditure are discussed with the government, 
and in fixing their prices they must give weight 
to the considerations of the national interest 
brought to their attention.
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II

THE LEGAL ATTRIBUTES OF PUBLIC CORPORATIONSII.

regard to considerations of the ’’public interest” 
which public corporations are obliged by law and 
practice to consider. Although the phrase “public 
interest” has not been clearly and exhaustively defined, 
and in many cases ’’public interest” has been equated 
with the interests of the predominant power groups in 
any particular country, it is true to say that public 
corporations give considercition to a wider spectrum 
of issues of a general and public kind than their 
counterparts in private enterprises.

Public corporations as we have endeavoured to 
show in the previous section, are creatures of the state. 
Their evo3. ution is based on the theory that, the ma
nagement, made principally of the board of directors 
should be free from the control of the government in 
the administration of the day-to-day affttirs of the 
corporation, while at the same time, remaining account
able to the government and the public in general, thro
ugh the line minister on major policy issues. Prime .facie 
this theory has serious implications so far as the stru
cture and form that public corporation take. This theme 
will form the subject of our discussion in this section.
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as

corpcra-
Company Law was however remodelled

now 
used to

we have axreaay ooser-veo vzas aone t>y requiring the corpo
rate management of public corporations to submit to 
governmental control, unlike the limited liability company- 
For public corporations, the board of directors was 
not the final organ of policy formulation and corporate 
management as the case was in the limited liability 
company. The government minister, under whose portfolio 
the public corporation fell, played an important role 
in the management of corporate affairs of the corporation 
by being called upon to formulate broad based policies 
v/hich the corporation must have regard to in its day-to-day 
functions. The government minister in his role as a 
corporate manager is more than a mere official of the 
corporation who formulates general policies which the 
corporation must cidheie to- The minister is somethinq 
akin to the members gener?il meeting in the company lay- 
out, v;.: th far more coherent powers."^ Apart from formu
lating policies of a general character w’hich the corpo-

As we shall soon see in the next section, on 
the historical development of the public corporation, 
the state is not a "mindless organ where contending 
social forces" meet and their antagonistic interests 
arbitrated- On the contrary, the state is dominated 
by considerations of private enterprise and the do
minant interests which give effect to the social 
and economic reproduction of any particular society.^® 
Private enterprise could not, in so far as the state 
was its creature and under its predominant direction, 
rise above its own legal forms when it came to esta
blishing the form and structure that the new institution, 
the public corporation was to take. The Company law form 
which had been used so successfully for capital accumu
lation during the phase of capitalist development 
known as the industrial revolution, was again 
provide the basic structure on which the public 
tion was built, 
to take account of the "public" nature of the governmental 
enterprises run by the public corporations. This 

have already observed was done by requiring the
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1. a

sue and be sued in that2.

to own3.

4

the public

23

the pov/er 
name;

the power to borrow money in its own 
this power is limited to

separate legal personality which is the central 
attribute of the company.

narne«al though 
a certain degree. This 

v/ill be the subject of discussion in a latter 
part of this study, and

a name,

and dispose of property*its own

Public corporations, taking so largely after the 
limited liability company also became clothed with the 
legal attributes developed and utilised by the limited 
liability company.The common law concepts from the 
company law which the public corporation adopted include 
the followings

the right to have 
name;

5* being a separate legal person in law, 
corporation is subject to the ultra vires doctrine..

These legal attributes were developed by the common law 
of England for the limited company in the 18th and 19th 
centuries^^ and imported in this country as part of company 

23 . . 24law and by stipulation of law. We now turn to a 
discussion of these legal attributes.

—ration must adhere to, the minister is something akin 
to the members general meeting in the company layout

20with far ntore coherent powers. Apart from formulating 
policies of a general character which the corporation 
must carry out, he is also charged with the function of 
supervising the activities of the corporation to bring 
them in line v/ith government ideals.
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of the corporate enterprise* 
experience, 
was set on a 
Salomon v Salomon & Co 
one of the seven members of Salomon 
company limited by shares, which had 
tion and v/as not solvent enough to 

held by the high court and the
unsecured creditors of 

was alleged the 
agent’* of Salomon

was
to be responsible to the 
company, because#so it 
a ’’mere sham” and an ”

Public corporations are separate legal persons 
from the government which establishes them. This 
follows from the desire to have public corporations 
freed from the bureaucratic inhibitions and "red 
tapeism” so closely associated with government 
departments and ministries, which structures or 
forms comprise the alternatives which the government 
might wish to use to run or manage corporate 
businesses. The concept of separate legal persona
lity makes public corporations autonomous entities 
which by law are entitled to manage or administer 
their day-to-day corporate affairs. The concept of 
autonomy in the management of the corporate affairs 
of public corporations is an outgrowth from the 
limited liability company experience. The government 
is only in law limited to the formulation of broad 
policies through the minister responsible or under 
who portfolio the corporation falls. As already 
observed, the autonomy concept in corporate management 
is closely associated with the efficient management 

in the Company lavj 
the concept of separate legal personality 
firm footing In the famous case of 2LLli. In this Cfise, Salomon, 

& Co. Ltd, a
gone into liquida- 

pay its creditors 
Court of Appeal,

the 
company was
the previous
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even

was

arc 
form

the manner

to
company has 

it becomes 
It was not 

for the

Lord MacNaghten in the same case, put his point 
more effectively v/hen he said:

of the business* 
L.C. :

proprietor of the shoe business. Salomon it 
was alleged had remained the proprietor of the 
business which ho had managed for a long time, even 
after he and his family members, incorporated the 
Salomon & Company Limited. Overruling the decisions 
of both the High Court and the Court of Appeal, thie House 
of Lords succinctly said that the company vzas in law 
a separate person from the members who subscribe 
its mcmcrandur. of association. Once the 
gone through the process of incorporation, 
a different legal person from its members, 
possible under this legal doctrine therefore, 
company to be an "agent” of one of its members — 
Salomon , the previous proprietor 
In the words of Lord Halsbury

"either the company was a legal entity 
or it was not. If it was, the business 
belonged to it and not to Mr. Salomon. 
If it was not, there was no person and 
nothing to be agent at all; and it is 
impossible to say at the same time that 
there is a company and there is not".^?

"the company is at law a different person, 
altogether from the subscribers to the 
memorandum of association, and, although 
it may be that after incorporation the 
business is precisely the same as it 
before, and the same persons are the 
managers, and the same hands receive the 
profits, the company is not at lav/ an 
agent of the subscribers or a trustee 
for them. Nor as subscribers, 
members liable in any shape nr 
except to the extent and in
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some 29

use

9

27 
provided by the Act"

The boomerang effect (of this doctrine) notwithstanding 
it can be observed that the major effect of the doctrine 
is to separate the businesses and activities of tl^e corpo
rations front those of its members, be they human beings 
or institutions, that establish them. This doctrine 
applied to the public corporation implies that there 
cannot be any confusion as to the ownership of the enter
prises managed by the corporation with those that directly 
belong to the state. On matters of ownership, the state 
falls into oblivion immediately after it has finalised 
the process of incorporation. This too implies that 
in law, the a^ctivities and behaviour ef public corpora
tions should not in any way affect the in-age ox the state.

The separation of the corporate person from its 
human members (and for our purposes, from the state) 
is said to be "opaque and impassable". It is only 
in very fev/ situations indeed, that this corporate 
veil will be ignored, or as it is put in company law 

28 parlance: "the corporate veil lifted and pierced"
Apart from these instances, the company or corporation 
should not be linked in any way with its members, except 
as members, not as owners, trustees, agents or any other 
legal position which challenges the position of the arti
ficial legal person. This doctrine of separate legal 
personality has certain legal consequences flowing from 
it some of which are not wholly beneficial to the members* 29(and in our case the state). To this extent, the 
decision in Salomon v. Salomon & Co. Ltd.^^ has been said 
to be "calamitous because, corporate personality works 
like a boomerang and hits at the man who was trying to
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THE RIGHT TO SUE AMD SUED IN OV/H NAME2.

although it is actually the state and the pre
dominant class interests in the country that control the 
state, that use and stand to benefit from the activities 
of public corporation.a very ideal institution for 
serving bourgeois interests and objectives: without 
ever being linked together. In this way,private 
enterprise is completely cushioned. More importantly, 
the doctrine protects bourgeois interests by represent
ing the state as a neutral organ in society, not concerned 
about economics nor participating in the management of 
the enterprises being administered by the public corpo
rations, because these businesses or enterprises in law 
do not belong to the state, but rather to the public 
corporations themselves, being separate legal persons. 
If the performance of public corporations is poor or un
merited, the state should not take the blame. The 
public corporations are autonomous!

The state enjoys certain immunities and privileges 
under the Government Proceedings Act.^'* Notable among 
these immunities and privileges is the non-availability 
of certain remedies against an agrieved party, sueing 
the state or state department. A Court of lav/ in this 
country cannot order the remedies of specific performa
nce,'^^ injuction or attachtv«§^against the state. Also 
important, is the fact that, government depajrtments 
can only sue or be sued in the name of the Attorney- 
General who is the legal adviser to the Government. 
Public corporations being separate legal persons from 
the government,do not share in these governmental privi
leges. Public corporations on formation have a right
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THE POWER TO OVJN AND DISPOSE OF PROPERTY3.

As a separate legal person from the government 
ministry or department under whose portfolio the corpo
ration falls, the public corporation can own its own 
property- Public corporations are usually empowered 
under the enabling statutes to acquire and dispose of 
property in their own names. Like in the case of 
Salomon v. Salomon & Co. Ltd.9 it is not possible to 
say after incorporation, that the property of the 
corporation is also the property of the state merely

to a name and can sue or be sued as separate and fully 
responsible legal persons in their own names. One 
other result whicii flows from this legal attribute 
is that public corporations are taxable unlike other3 7 state or governmental departments.

Why has it been found appropriate to exempt public 
corporations from these state privileges and immunities? 
Here again the true nature and role of public corporations 

revealed: public corporations are business organisa
tions like any other and therefore must not be protected 
under the banner of state privileges and immunities. 
Because of their business nature (public corporations 
are expected to operate on "commercial lines"), they 
are expected to do a substantial amount of business 
side by side with other private firms and therefore 
should not hide their shoddy performance under the 
privileges that the state departments enjoy. This gives 
an opportunity to the private firms to compare their 
performance with that of the public sector.
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POWER. TO BORROW BY PUBLIC CORPORATIONSTHE4<

as

becaue the state had a hand in establishing the public 
corporation. The two entities, the public corporation 
and the state must be seen as separate and the property 
they hold as different. A change in the composition 
of the board of directors or indeed in the government 
leaves the corporation quite unaffected, unless the 
changes touch on the corporation itself by statutory 
amendment. because the property the corporation holds 
belongs to it and not any other institution or organ, 
the corporation and not the institution is allowed a 
relatively free hand to manage and administer it.

Ju st as public corporations ov/n and dispose 
of property in their ovjn names, so they have the statu
tory power to borrow money for the advancement of their 
corporate functions, in their own names. Like the 
company, public corporations use the highly beneficial 
floating charge as the security for their borrowing. 
Because the business turn-over of public corporations 
is rather high, it is usually not advisable for the 
corporation to use its fixed assets as a security for 
borrowing- The use of the corporations fixed assets 

a security for borrowing can inhibit the course of 
business of the corporation by tying some of the 

business items dov/n for too long while acting as security. 
A floating charge therefore, is used by the corporation 
to secure all its borrowings. The charge functions very 
simply: it ’’floats like a cloud over the whole assets 
of the corporation .from time to time, falling within
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PUBLIC CORPORATIONS AND THE ULTRA VIRES RULE5-

A corporation, owing its incorporation to a 
statutory infjtrument cannot do anything beyond the 
powers expressly or implied conferred upon it by 
the enabling statute. Any act by the public corpo
ration, v/hether by the board of directors or servants 
of the corporation of any calibre, in excess of the 
statutory provisions is ultra vires the corporation 
and void to the extent of the excessive exercise of such 
pov/er. An ultra vires act, being, beyond the powers 
of the corporation, does not bind the public corporation.

the generic description, but without preventing the 
disposal of those assets in the usual course of business 
until something occurs to cause the charge to become 

39 crystallised or fixed.** Until something occurs to 
crystalisc the charge, it hovers over the stock-in-trade 
of the corporation. What acts as the security of the 
corporations’ borrowing therefore is the property of the 
corporation when the charge has become crystalised and 
not before. In this way, the floating charge enables 
the corporation to carry on its normal day-to-day busi
ness transactions v/ithout any inhibitions. In addition 
to the public corporation using this device, corporate 
borrowing is normally guaranteed by the state through 
the treasury. These two factors, make public corporations 
such secured borrowers. But we shall see how this power 
is to some extent limited by the requirement that all 
corporate borrov/ings must be approved by the ministers 
of Commerce and Finance.
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2. The creditors to the corporation have an interest 
in the activities of the corporation 
for their credits to the corporation.
look forward for payment from the funds of the 
corporation earned after performing its authorised

as a security 
The creditors

rubby mine in Taveta area, 
doing business in a
in the city centre in Nairobi.

This is co, even if the corporation purports to 
ratify the ultra vires act, because really the public 
corporation lacks the legal capacity to act in the 
way or in the capacity it purports to act. This type 
of situation should however be distinguished from 
an entirely different principle, when the board of 
directors of the corporation exceed the powers dele
gated to them by the corporation of an intra vires act. 
When the directors have exceeded their powers, the corpo
ration may not be bound by such an act because, its 
agents have exceeded the authority, expressly or 
impliedly granted to them. In this case however, no 
question of capacity arises and the corporation may 
ratify what the directors may have done/^ This rule 
is very convinient to the corporation and serves two 
main purposes:

1. the rule restricts the functions of the public 
corporation to those statutorily authorised 
and not any other that either the corporation 
or the directors in their personal whims feel 
should be added. If any othex- functions which 
were not statutorily anticipated in the ena
bling statute are performed by the corporation, 
the corporation v^ill be censored in this exer
cise by the state- In this way the state ensures 
that the corporation established to manage 

does not find itself 
fried Fish and Chips Kiosk
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’•It must therefore be now considered as a 
well settled doctrine that a company (and 
for our purposes, the public corporation) 
incorporated by an Act of Parliament for 
a special purpose cannot devote any part 
of its funds and time to objects unautho
rised by the terms of its incorporation, 
however desirable such an application

44may appear to be”.

functions and powers. The ultra vires 
doctrine, protects the creditors, by ensu
ring that the corporations’ money and time 
are not dissipated on unauthorised activities, 
thereby depleting the corporations’ available 
funds to pay its legitimate debts.^^

It is not difficult to see how the ultra vires doctrine 
protects the corporate businesses and interests of 
private enterprises, in which, those who control the 
state machinery have overriding interests. Public 
corporations are forced to limit their activities 
to the ’’declared” interests and areas only, leaving

Although the effect of the ultra-vires doctrine 
has been whittled down by the practice of companies 
and corporations alike, of drawing their objectives 
in such general terms by Including what has become 
known as the ’’incidental business or objects clause", 
the ultra vires rule still protects sufficiently, the 
tv/o main interests we have alluded to above: those 
of the shareholders and the creditors. The effect 
of this rule was summarised by Lord Cranworth as 
early as 1855,when he said:
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THE HISTORY AflD DEVELQP-HSNT Q?" THS PUBLICIII CORPORATIC:;

In conclusion of this section, it may be observed 
that the legal^giction espoused by the legal persona
lity principle is not an empty shell or slogan. 
Some serious consequences flov/ from it. As we have 
endeavoured to show, these consequences tally with the 
aims of private enterprise. Through these corporate 
legal attributes, most of which were developed for 
the limited liability company and private enterprise 
in general, public corporations bolster their interests 
and functions. In fact the principle of separate legal 
personality ss applied to public corporations is used 
to alienate these institutions from the so called 
’’public interest", which they were established to 
properly serve!

Historically; public corporations are new business 
organisations compared to the limited liability company, 
the partnership or even the cooperative society. Public 
corporations became a common feature of capitalist 
production to a ncticrablc extent only in the 1920s and

all the rest to private entrepreneurship, which 
public corporations must be seen to supplement, 
this way the state is used as a liaison organ between 
private enterprise and public corporations to ensure 
that public corporations are restricted to areas of 
"public interest". V-'e shall see in the next section 
that these so called areas where the "public interests" 
should be confined are no more than the unprofitable 
areas of the economy which are considered inappropriate 
for private enterprise to undertake.
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1.

Professor Friedmann lists a number of factors which 
he asserts led to the evolution and subsequent develop
ment of the public corporation as an institution of 47 socio-politico-econornic importance. These factors 
are:

1930s. In this section, v/e shall try to grapple 
v/ith the important questions: VJhat factors led to 
the evolution of public corporations at this time? 
Put differently, what economic forces nurtured the 
public corporation at this particular time in the 
development of mankind? Or are public corporations 
creatures of "practical needs" as has been asserted 
by some bourgeois scholars.These questions implicitly 
raise issues which can only be answered by looking at 
the historical development of the public corporation 
in the context of the socio-economic forces which 
nurtured this nevz but important politico-economic 
institution. It is only by studying the public corpora
tion within a historical context that vze can come to 
grips with the true nature and roles that this institu
tion plays in our socio-political and economic deve
lopment •

that, it had become apparent in the 20th 
century, that the functions of the state 
had changed to the extent that new insti
tutions with nevz features had become nece
ssary. Commercial and industrial functions 
had become proper governmental functions. 
To perform these nevz but important functions, 
the nevz legal organisations vzere needed and 
therefore created by the state. These nevz 
legal organisations were mainly comprised 
of public corporationsJ
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2.

3.

sufficiently changed"
leading role in the

that, the growing technical complexity 
of socio-political and economic functions 
made it indespensatale for the administrative 
autonomy of public utilities. This ensured that 
administrative agencies of public utilities 
v/ere sufficiently adapted to change.

V/hereas these factors point to the increasing use of 
public corporations by states of whatever ideological 
background, at the beginning of this century, these 
factors alone shed little light, if any, on the histo
rical necessity for the mushrooming of public corporations. 
What socio-politico-economic ideals had •’ 
to allow governments to play a more

that, public corporations were the special 
legal form at the disposal of governments 
to fulfil the new governmental functions, 
because their theory and structure enabled 
governments to control the enterprises 
managed and administered by public corporations 
without underpinning them to the bureaucratic 
practices and "red tapeism" so rampant in govern
mental departments, and the same time, the 
enterprises are managed efficiently through the 
managerial autonomy of the board of directors;

that, socio-politico-economic ideas in the 
20th century, had changed to the extent that 
new demands were made unto the state to 
exercise responsibility over certain economic 
and social life which had hitherto been controlled 
by private enterprise, and lastly,
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By the 1870s, in the very womb of Laissez Faire 
economics, was germinating a superior phase in the ca
pitalist mode of production, which became knovjn as 
monopoly capitalism. ff®a®iD®ly capitalisaa was the 
very anti—thesis of Laissez Faire capitalism. This 
phase of capitalism production was characterised by 
the concentration and centralisation of production 
in fewer and fewer hands- The free market mechanism 
which had been the moving philosophy in the era of 
Laissez Faire capitalism also known as classical 
^WWBVMMBX***"***^**"^*******^"*^**^* 

capitalism, became obsolete and wasteful, in the sense 
that many uneconomical units of production competed 
against each other for the same market, thereby raising 
the costs of production. Laissez Faire r=ipi tai i gm could 
only perpetuate itself as.a mode of production at the 
risk of over-production and the resultant lowering 
of prices by the operation of the lav/ of supply and 
demand. The lowering of commodity prices led to an

___ c

economic life of their countries? What ’’technical 
complexities" resulted in the use of public corpora
tions as ’’independent administrative" and "managerial 
institutions" to keep a breast with developments? 
And lastly, why was private enterprise at this time 
in its development, \7illing to operate side by side 
with governmental enterprises, which enterprises were 
unknown hitherto before? Answers to these questions 
which seek to expose the root causes of the evolution 
of public corporations, are not normally the pre-occu- 
pation of legal writers, and yet it is only by grappli
ng v/ith these issues that we can understand the true 
nature and uses to which public corporations have been 
put. Answers to these questions lie in the political I 
economy of monopoly capitalism, the phase of the capi
talist mode of production prevalent at the beginning 
of the 20th century. To this we now turn. -
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was

Professor 
that:

combination s 
levels, 
at the 

they 
1870s. 
phenomenon

The concentration and centralisation of production 
in fewer and fewer hands did not only spell danger for 
the small individual entrepreneurs who were forced out 
of their professions, trade or businesses, but also 
posed danger to the very notion of ''democracy” as it 
known in the western world. The danger of economic 
anarchy became a real one. Another dat^ger was posed 
by this nev/ phase of capitalist production, and this

economic crisis in the 1870s. By the ISSOs, firms 
which had been locked up in cutthroat competition 
against each other, began to form "associations and 

” at both the production and marketing 
These "associations and combinations" aimed 

restoration of commodity prices to the levels 
had been before the economic crises of the 

Nabucere has observed on this

"the small competitive firms and the competition 
generated by the cheapening of production in major 
industries, as a result of innovations and invent
ions of this period, merely made the crisis worse. 
Thus we observe as early as the 1880s, the emerge
nce of associations and combinations formed by 
Industrialists to counteract this competition... 
The purpose was to overcome overproduction by 
selling above the new costs of production in 
order to restore profitability. A market became 
available only at the higher monopoly prices. 
This arrangement became the general feature 
of a new imperialism, much more aggressive 
than the free trade imperialism of the early 
19th century".
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was that: if this economic anarchy was allowed to continue, 
there was danger of further economic crisis, in that, 
the monopoly companies in their new leash of economic 
power could keep production at low levels in order 
to reap the maximum profits for their products. To 
v/ard-off this new economic crisis, the state v;hich 
had hitherto been content with: “the keeping of law 
and order", was prepared to play a more active role in 
the economy, along side other direct interventions.
It is in this respect that governments, mindful of the 
impeding economic crisis established public corporations. 
Their role v/as to cushion the whole capitalist system 
from collapse! To do this, the state also introduced 
other direct measures which aimed at regulating and z g standardising production and the pricing mechanism.
These measures, were undertaken by the state with 
the long term interest of monopoly capitalism in 
mind •

Most orthodox legal writers,^%n the other hand, 
that the state was willing to play a more active 

role in the economy for two main reasons:

that capital was scarce or unwilling to 
move to particular sectors of the economy. 
The Economist Magazine, discussing this 
point observed that: “traditionally, the 
most likely field for state enterprises 
in an expanding economy is where the risks 
are great and the private entrepreneur — 
in an age of capital scarcity and high taxation 

' C -1of profits - may well hang back“. This view 
of the use of public corporations delimits them 
for use in the new unprofitable enterprises in 
the economy. Public corporations are expected
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to initiate and develop nev/ areas in the 
economy and those which cannot yield a return 
in the form of super—profits for the private 
entrepreneur. In the case of new industries, 
this theory stipulates that: once the enter
prise has become viable, it be de—nationalised 
by selling ths enterprise to private entrepreneurs. 
At this stage, the risks and the uncertainities 
that ^o with the production and marketing of new 
products will have been diminished, assuring the 
in—coming entrepreneurs a steady flow of profits.

The state participates in the economy when ’’political 
necessity" requires that the state intervenes in 
the interests of the "general" development of the 
country concerned. This is what has been called 
the "sinking sands" theory. When private enter
prise is unwilling or unable to move into a parti
cular sector or area of the econoiay, then the state 
should intervene by establishing public corporations 
to initiate development in the sectors or areas 
concerned in the interests of general development, 
or else, the sectors or areas of the economy lag 
behind in terms of the overall development effort 
in the country. Such corporations as: the 
Tennessee Valley Authority in the U.S.A. - 1933; 
The Tana River Authority, The Lake Basin Develop
ment Authority^^and the Kerio Valley Development 
Authorxty, ' among others, are examples of public 
corporations established by states on the "sinking 
sands" theory. Other occasions when "practical 
necessity" has required the establishment of 
public corporations so it has been argued, 
includes: 1. the manufacture of military hardware 

"which is the undisputed area of production for the
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state? The state undertakes this responsibility 
to live up to its seeming impartiality in the 
class struggle that consumes society. Because 
the state is incharge of the war machinery, the 
oppressed class or classes in that society cannot 
accuse the dominant class of using and being in- 
charge of this war machinery. If military hardware, 
were to be produced under the direct control of the 
private entrepreneurs, this "neutrality" .of the 
state would be immensely diminished; 2. during 
periods of economic crisis, the state undertakes 
or plays a more direct and active role in the 
economy than ever before. A look at periods of 
economic crises in the history of mankind will 
confirm this phenomenon. The Tennessey Valley 
Authority^^in the U.S.A.; was incorporated at the 
peak of the great depggssion in 1933; the Land 
and Agricultural Bank was established in 1932 in 
Kenya to resuscitate the colonial settler econo- 

57 my; the Industrial Development Corporation, . 
the precusor of the Industrial and Commercial 
Development Corporation was established in 1944 
at the peak of the Second World War and in Britain. 

58 “a whole host of public corporations, v/ere incor
porated between 1945 and 1948 during the period of 
economic crisis which resulted from the Second 
World War.

Whereas the use of public corporations on the occasions 
mentioned is indisputable, most of these writers furnish 
no explanation(s) as to why the state should partake a 
more direct and active role in the economy nov/ than ever 
before. Why was the state more amenable now to ths needs
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"free competition which vzas typical of the 
classical capitalism of the past v/ill inevita
bly give way to the production relations based 
on monopoly domination; and that viouXd inevitably 
be accompanied by an increase in the economic role 
being played by the state.”

of the economy and "general" development than ever 
before? To answer this question properly, we have to 
look at the nature of the state itself during the 
period of investigation. One thing which is notable 
and which will become apparent later on, is that; there 
had occured substantial changes at the economic base 
from the 1850s onwards in the capitalist system, which 
marked the demise of the Laissez Faire phase of capita
list development. Laissec Faire capitalism could no 

abreast with economic factors. Or put in 
Laissez Faire capitalism could no longer 

its own reproduction, and it was rendered 
of time, moribund. With the degene- 

, Faire capitalism, there was the 
development of monopoly capitalism as the 

", and viable economic system. The 
monopoly capitalism from the ruins of 

; carried with it new concepts and 
about the state, free from the inhibitions 

phase of capitalism which were no longer relevant 
economic needs and programmes of the nev; period, 

state that was more subtle in its support of the domi
nant class interest in society, and yet seemingly mind
ful of the plight of the exploited majority of that 
society was the creature of this revolution. Karl 
Marx rightly observed that the liquidation of free 
competition and its replacement by monopoly capitalism 
gave the state this new perception. He said:
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Why was it only the state that could save capitalism 
from its collapse by injecting into the economy direct 
investments through public corporations? An explanation 
of this phenomenon is to be found in the nature of the 
state itselfo To this we now turn.

Perhaps more than any other institution, the state 
is one which is surrounded by controversy and constant 
debate. The controversy surrounding the nature and 
role of the state is built around two arguments, 
diametrically opposed to each other. On the one hand, 
the state is seen by bourgeois scholars, bearing the 
Hegelian imprint as the "guardian of the general intere
st of society and the law as the embodiment of freedom* 
This group of scholars see the state as a centralised 
power which results from a balance the various socio- 
politico-economic interests in any country. This view 
stresses that, the state is an embodiment of *'justice" 
and "public interest", encompassing the community as a 
whole. The bourgeoisie therefore mystify the state 
as a neutral institution whose main objective is the 

"public good". Public corporations as creatures of the 
enhance the economic well being of its people and are 
endowed with this neutrality. Public corporations by 
this token, are also instruments aimed at the "public 
good" of the "general public" as a whole. It was in 
this light that John Mayhard Keynes, a leading bourgeois 
economist of the monopoly capitalist era, viewed public 
corporations as major instruments of economic develop
ment which governments were urged to use more frequently. 
Keynes unequivocally asserted that:

” progress lies in the growth and recognition 
of semi-autonomous bodies within the state 
bodies whose criterion of action within 
their own fields, is solely the public 
good as they understand it, and from
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society..
unlike it

But is the state a neutral embodiment of ’’justice" 
and the "public interest”? Does the state rise above 
the sharp class interests that consume society in a 
capitalist state? And finally, is it true to say that 
the creatures of the state: the public corporations , 
are institutions "whose sole criterion of action is the 
public good"?

differe— 
of the classes

As Marx observeds 
is the 

history of class struggles: freeman and slave, psirician 
©nd plebelian, lord and serf, gild-master and journey
man, in a word, oppressor and oppressed". The state 
more than any other socio-politico-econosic institution 
in society participates in the "conflicting strivings" 
of the classes which comprise that society. This is 
precisely because the stats,

deliberations, motives of private 
advantage are excluded, though some 
place it may still be until, the ambit 
of mens* altruism grows wider, to the 
separate advantages of particular groups, 
classes or faculties, bodies which in the 
ordinary course of affairs are mainly 
autonomous within their prescribed limi
tations, but are subject in the last 
resort to the sovereignty of the democracy 
through parliament”.

A look at any state in a capitalist society, broken 
up into classes: in their relationships to the means 
of production and labour, and which classes are 
pitied unto each other in endless class struggles,will 
reveal that it is not the embodiment of "justice” and 
the "public interest”. As will become apparent in the 
latter parts of this section, "the conflicting strivings 
in any society among its members stem from the 
nces in the position and mode of life 
into which the society is divided" 
"the history ^of all' hitherto existing society 

freeman and slave.
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material 
material 
feature,

in bourgeois scholarship is one of the very products 
of the constant antagonisms which have consumed 
society since eternity. The state is only one of 
the superstructural features of any society which 
must necessarily depend on and is a product of its 

being. Explaining the importance of the 
being of any society as the determinant 
Marx said that: the mode of production of 

the material life of any society conditions the social, 
political and intellectual life processes in that 
society in general.The state is merely a product 
of the economic base and its features in any particular 
society is determined by the relationships of produ
ction which exist in that society. Marx therefore, 
put economics at the centre of everything else, and 
every action, institution or even idea in that parti
cular society, be it social or political, can only 
be fully understood and explained in the totality 
of its relationships with the economic causes and 
effects. It is not possible therefore, against 
the conclusion of Keynes and his contemporary bourgeois 
scholars that an, institution which is itself the 
creation of particular economic conditions can operate 
free of the interests of those economic conditions.
The state is a "class" creation which is incapable 
of any impartiality and neutrality in the face of the 
raging class struggles between antagonistic classes.

The Marxist theory of the state in contradistincti
on to the bourgeois theory asserts on the other hand 
that, the state is merely an administrative, executive 
and legal machinery by which the ruling class(es) in 
every society ensures its (their) control over the
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means of production*

”the state is by no means a power forced 
on society from without; just as little is 
it "the reality of the ethical idea" "the 
image and reality of reason" as Hegel maintains. 
Rather it is a product of society at a certain 
stage of development, it is the admission that 
society has become entangled in an insoluble 
contradiction with itself, that it is split 
into irreconsilable antagonisms which it is 
powerless to dispel. But in order that these 
antagonisms, these classes with conflicting 
class interests might not consume themselves 
and society in a fruitless struggle, it 
becomes necessary to have a power, seemingly 
standing above society, that world alleviate 
the conflict and keep it within the bounds 
of ’order’, and this power of society but • 
placing itself above it, and alienating itself 
more and more from it, is the state"

The marxist theory asserts that 
the state is nothing more than an instrument of class 
oppression which will wither away with the collapse 
of class society. In the words of Marx, "the executive 
of the modern state is but a committee for managing 
the common affairs of the whole bourgeoisie" In the 
Marxist view therefore, the state does not act as the 
point where the various contending social forces in a 
class society meet, but rather as an instrument which 
expresses the very dicisiveness of society into anta
gonistic classes. Fredrick Engels expressed this 
feature with characteristic clarity. We will quote 
him at length to bring out the full effect of what he 
said. Engels said;

U' \V
u <
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The economic interests of the class(es) that control 
the means of production and appropriate labour is the 
same class(es) which also predominates and control 
the state and its functionaries. In the long run the 
state becomes pre-occupied with the defence of the 
economic interests of the dominant ruling class(es) 
more or less exclusively. The intervention by the state 
in the economy through Public corporations is there
fore no coincidence! The "class" state aimed at 
bolstering the interests of monopoly capitalism, the 
predominant phase of capitalist production at the 
beginning of this century, after the demise of the 
T/^lssez Faire capitalism. Public corporations are not 
innovations for balancing and bolstering the "public 
interests" as most bourgeois writers would like them 
represented, but rather, they are instruments, like 
their creator, the state, for cushioning the interests 
of monopoly capitalism. Professor Nabudere came to 
this conclusion in his study of monopoly capitalism. 
He writes:

"The intervention of the state in the 
economy through the various forms of 
public expenditure and arms of production 
in particular assisted monopoly capitalism 
in increasing the productivity of labour. 
The state engaged in its formal functions 
of creating the stable conditions of class 
oppression that are essentia? to monopoly 
capital; and financed the so called • blasteful 
production* v;hich is in any case part and 
parcel 07? monopoly capital ism. More importa
ntly it. .thereby made possible a orowinq oro- 
fitability for monopoly enterprises. VlerQ
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this not sothe system, given its 
inherent contradictions, and in particular 
the class contradictions, would have faced 
irre-;ersifale crisis"•

Between these two almost diametrically opposed 
views of the nature and role state, it would seem 
to us that the latter, is the more realistic, because 
it lends credence to the fact that the state as a matter 
of fact, hardly ever identifies itself with the plight 
of the majority poor of any society in any serious way 
unless of course, it is doing so to avert some crisis. 
In times of crisis, it is imperative that the state 
should act more favourably to the majority poor to avert 
the sharper class contradictions that threaten the very 
economic basis or foundation on which the society and 
with it the state are built. This view has also been 
expressed by the protagonists of the former view that 
the state is an instrument of "social cooperation", 
although this same group recognises the other opposite 
view,the marxist view as the more primary role of the 
state. In an article setting out the chronological 
development by Marx of his views and the theory of the 
state, Miliband argues, drawing evidence from Marx's 
writings, that although Marx and Marxism primarily view 
the state in its "oppressive" role, they also hold a 
secondary view that "the state is an independent organ 
free from and superior to the social classes, and that 
it is the dominant force in society rather than being

■ * 70an instrument of the dominant class'* This argu
ment is based on the observations by Marx that at 
certain historical periods, particularly in England 
and France,"it is not the ruling class as a whole, 
but rather a fraction of it, which controls the state 
and that those who actually run it may v.»ell belong to 
a class which i-S'-not the economically dominant class".
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As*plausible as this argument may sound, it 
fails to recognise two important points- First, 
this argument fails to view the ruling group in any 
country within their class context and the interests 
they espouse- The ruling class need not be represented 
within the state functionaries by the same persons or 
indeed at all levels- Different sections of the ruling 
or predominant class play different and apparently 
varied roles within the state set-up-. Under the doctrine 
of separation of powers, a constitutional law principle 
on which is built the organisation of the modern state, 
small sections of the dominant class play different 
roles within the state functionaries. The legislature, 
mainly performs the role of policy formulation, the 
executive, that of policy implementors and lastly the 
judiciary performs the role of arbitrators- VJhereas 
these “fractions" of the state seemingly perform diffe
rent roles, each of them plays a primal role in safegu
arding the predominant interests of their class as a 
whole.

Secondly, this argument fails to appreciate 
the fulness of Marx's theory of the state, because 
it was only after coming to the conclusion that the 
state is an instrument of oppression by the minority 
classes over the majority havenots, that he assigned 
to this very institution the task of suppressing 
the “capitalist readers" after the working class in 
a socialist revolution do away with social classes and 
class rule, during the transition period to communism. 
Marx observed that; "between capitalist and communist 
societies lies the period of the revolutionary trans
formation of the one into the other- There corresponds 
to this also a political transition period in which 
the state can be nothing but the revolutionary dictator
ship of the proletariat”. Instead of its characteristic
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use as an instrument of oppression of the majority 
by the minority, during the transition period, the 
’•oppressive*' state will have been changed qualita
tively by the socialist revolution, and will aid 
the working class in their new won revolution to 
oppress and suppress the remnants of the class interests 
and demands of the minority oppressors who will have 
been overthrown in the socialist revolution.

How does this marxist theory of the state relate 
to the circumstances of the colonial and neo—colonial 
territories and peoples, comprising mainly of the third 
world countries? A debate has been raging on as to 
the nature and role of the state within the colonial 
and neo—colonial countries for sometimes now, since 74 about the early 1970s. The gist of the debate
comprising the writings referred to above is that, the 
state within the colonial and neo—colonial or peripheral 
societies must be looked at with one consideration in 
mind. This is the colonial legacy. During the colo
nial era, monopoly capitalism used the colonial state 
as the organised central point from whence it could tap 
the natural and human resources of the colonial territo
ries. This was because, the colonies were basically still 
backward and non-monetarised; basically subsistence 
type—economy. To break this subsistence orientation, 
the colonial state was used to force the inhabitants of 
these territories into the money economy.Ihis was 
the process of incorporating the colonial peoples into 
the capitalist economic system. it was by this process 
that the colonies were forced to satisfy the needs of 
monopoly capital in the metropolitan countries. In per
forming this role, the colonial state was nothing but 
an instrument of monopoly capital, which sought to ful
fil the demands of monopoly capitalism over the colonies.
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During the colonial period therefore, the state 
assumed the role of an administrator and organiser of 
certain important activities in the place of the
bourgeois class, which was either too weak or absent. 
It is because of this fact; the lack of a strong class, 
that the state became the most centralised power which 
directly appropriated a large part of the economic surplus 
and deployed it in bureaucratically directed economic 
enterprises in the form of public corporation, in the 
name of promoting economic development.*^^ The most important

of the social values and rela- 
It has been observed 

’•With the spread of the dominant re— 
■ t a world level, the pre-colonial 

development of the peripheral societies 
in regionally diffe—

namely: the supply of raw materials and foodstuff for 
the metropoie; acting as market for the manufactured 
goods from metropolitan industries and finally acting 
as a market for monopoly capital. It does not
arise from the abundance of literature on this matter 
therefore that the colonial state was an "arbitrator" 
between the colonial peoples and monopoly capitalism. 
It is worthy noting that, although the colonies had 
basically feudal and subsistence economies, where capi
tal was not yet destined to play an important role, the 
fact of colonialism ' done meant the imposition on the 
colonial peoples some 
tions of capitalist development, 
to this end that; 
production dynamics to 
self-centred u- 
was blocked, being transformed, 
rentiated scope and form depending on the historical 
and natural conditions, into a complementary and sub
sidiary system attached to the metropolitan system" 
It was due mainly to the fact that capital was imposed 
on a predominantly inferior peoples of the peripheral 
societies, that it was possible for the exploitation 
and pillage of the colonies to the extent undertaken, 
and thus denying the colonies an opportunity for the 
internal accumulation of capital,which is so important 
for regeneration.
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thing to note about the "state" appropriation of 
the economic surplus in the colonies is that, this 
activity was geared towards the development of capital 
within the context and limited interests of the metropo
litan ruling classes. It is in this light for example, 
that we should view the conflicts which existed between 
the colonial state and the local settler community in 
Kenya. Whereas the settlers increasingly advocated 
for policies which would eventually make the colony 
autonomous from the hegemony of the metropole, the state, 
echoing the policies of the metropolitan bourgeoisie 
insisted that Kenya was to remain part and parcel of the 
British empire. The metropolitan bourgeoise won the day, 
dispelling the chances of the local settler community 
in Kenya holding sway in the economic matters of the 

, 80colony.

In the post-colonial era, the state has continued 
to suffer from some of the hang—ups of the colonial 
period. The state in the neo—colonial or peripheral 
societies has continued to play the role of a central 
organised authority ensuring the continued underdeve
lopment of the peripheral states within the capitalist 
system. This centralisation of the power of the state, 
ultimately leads to the "overdevelopment"'of the state 
functionaries within the neo-colonies in comparison 
to the classical capitalist states in the metropole, 
where the more advanced bourgeoisie can trully claim to 
be strong and independent. Indeed as Saul observes, 
the neo—colonial states in East Africa for example, 
became "overdeveloped" as a "need to subordinate pre
capitalist, generally non—feudal social formations to 
the imperatives of the capitalist development.” It 
follows therefore as Alavi and Shivji concluded,
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The neo—colonial state therefore performs the role 
of "protector” of the metropolitan econosiic interests, 
with minor appeasements to the indigenious population. 
This theme will form the basis of a more elaborate 
discussion later, when we discuss a Kenyan public 
corporation, the J.C.D.C* and its role in national 
development. It is in this context that we shall 
attempt an appraisal of the Kenyan state and the 
public corporations which it creates.

that, those in control of the machinery of the state 
in the neo-colonies (commonly referred to as an oligar
chy), are under the direct thumb of the metropolitan 
bourgeoisie. The real *• socio-economic base” of those 
who control the states in the peripheral societies 
lies with the international bourgeoisie, and their 
role within the state is merely that of intermediaries. 
This is the historic mission of the indigenious ruling 
class in the peripheral or neo-colonial states I This 
must be necessarily so, because independence merely 
managed to break loose the direct political control, but 
did nothing by way of restructuring the economic base 
on which colonialism was constructed. The socio-economic 
formations of the colonial era are still prevalent in 
the neo-colonies and with them also are present the socio
economic relations.
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public corporations.

This Chapter will be divided into three main 
parts; part one will concern itself with the evolution 
of public corporations and their historical develop
ment in Kenya; part two will be about the objectives

The evolution of public corporations met with 
varied reactions in different countries. The hostility 
of the American Congress to the Tennesse Valley Authority 
and the distrust shown by the British Conservative 
Party towards Parastatals, after the Second World War, 
are cases in point. In this Chapter, we intend ho exar 
mine the reaction of the Kenyan Governments .(both colonial 
and post-colonial) towards public corporations. Cur 
main concern will be an assessment of the official govern
ment policy in facilitating or hindering the functions 
public corporations perform. Our coverage in this chapter 
is what has been called "the process of tracing the trans
formation of public corporations from a theoretical 
principle to the stage when they take their •place among 
other legal forms".The importance of this process 
or exercise is rather obvious considering the close 

public corporations and .the 
social or

the functions of public corpora- 
therefore one of paramoun.t 
understand the true nature of
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for establishing public corporations by the Kenyan 
state and part three will be concerned with the 
extent and use of public corporations in Kenya.
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II. PUBLIC CORPORATIONS:
POLICIES AND POLICY FORMULATION IN KENYA,

(1) POLICY FORMULATION ON PUBLIC CORPORATIONS IN 
COLONIAL KENYA

we shall look at government
The first part will be

In this section, 
policy in two parts, 
concerned about the colonial Government policy to
wards public corporations. The second part will deal 
with the post-colonial Government policies as regards 
public corporations.

Public Corpora- 
Colonial Govern— 
farming Coromunityi

By the 1930s, public corporations were being visibly 
used by the colonial Government in Kenya as instruments 
for development. This was not because public corpora
tions had spontaneously developed out of the product
ive relations at the time in the colony of Kenya as 
contrasted with the development in the metropole. On 
the contrary, the colonial Government in Kenya establi
shed public corporations in response to the develop
ment of the productive forces in Britain. These produ
ctive forces held sway on the colony.public corporations 
in Colonial Kenya were established in disregard
of the economic relationships between these institutions 
and the predominant mode of production in the colony. 
At this time, most of the colony was still predominant
ly under subsistence economy, with a small settler 
community which had been monetarised. 
tions established were employed by the 
ment to strengthen this small settier
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The colonial public corporation can therefore 
be said to have been a colonial importation from 
Britain, a transfer of a colonial model institu
tion, whose history, aims and objectives could not 
be justified in the new circumstances they were 
required to operate. The importation of the public 
corporation from the "mother" country was not unique 
to this area of public corporations. Indeed the general 
body of law operative in the colony was a replica of 
the law and the attendant socio-cultural values of the 
metropolitan country. These legal transfers could 
be explained at two levels however. In the first 
instance, the Colonial Government was only willing 
to operate with similar models. There was neither 
the time nor the initiative for the Colonial Govern
ment to try new and unknown models. The most logical 
1-hinn in the colonial situation was to import a model 
or models that the "mother" country had already tested! 
Law passed by the British legislature was thought to be 
good for the "natives" without any form of modification 
to suit their peculiar environment. Secondly, the 
importation of the colonial models embodied the wider 
philosophy of the "civilising" mission which colonial 
Britain had arrogated upon itself. Models develop
ed in the "mother" country were therefore thought appli
cable to the colonies because the colonies and the colo
nial peoples were expected to develop in the "image of 
the metropolitan colonial powers". The colonial peoples 
were expected to cherish the metropolitan socio-cultural 
values, because their own values were backward and 
primitive and that therefore,should be disowned for the 
more superior ones.
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The resuscitation of settler agriculture in 
not only important to the individual settlers * 

in the colony, but also to the British economy in general. 
The whole logic of colonial possessions was based on what 
the colonies could produce for the resuscitation of the 
metropolitan economy. The colonies were not acquired or 
attained as an end in themselves. They were important 
to the metropolitan economes in three important aspects. 
These aspects were: one, for the supply of raw materials^ 
for keeping the.v/heels of industries moving- Kenya 
this role of the colonies was achieved through the esta-B- 
blishment of such institutions as the Kenya Co-operative 
Creameries, the Kenya Farmers Association, the Maize and 
Produce Board, the Pig Industry Board and the Tea Board 
of Kenya- And lastly, the colonies were of crucial importance 
because they provided a ready market for the industrial 
commodities and capital from the colonial power. The first 
two roles v^re directly performed by public corporations- 
Public corporations established in Colonial Kenya were 
supported in thG performance of these roles by two import
ant public corporations which were established in Britain 
for the purpose of supervising the px'oduction of foodstuffs 
and raw materials- These corporations were: the colonial (now

In Kenya as in Britain, public corporations were 
set up as ’’rescue operations” in one enterprise or the 
other- The early public corporations in Kenya mainly p c comprised of the statutory and marketing boards- 
These corporations were set up by the Colonial Govern
ment mainly to bail but the minority settler farming 
community from collapse during the economic depression 
of the 1930s- In the words of one Kenyan scholar, the 
main reason for establishing public corporations in 
colonial Kenya" had been specifically the resuscitation 
of the settler agriculture, which was solely privately 
owned”. 
Kenya was
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or

Commonwealth) Development Corporation and the Overseas 
Food Corporation.87 These two British Corporations 
were empowered under statutory authority to: "promote 
the carrying on of such activities by other bodies 
persons, and for that purpose to establish or expand 
or promote the expansion or establishment of other bodies 
to carry out such activities, either under the Control 
or partial control of the public corporations or inde
pendently, for the investigation, formulation and 
carrying out of projects for developing resources of 
colonial territories with the view to the expansion 
of production of foodstuffs and raw materials.”

The roles performed by the colonial public corpora
tions reflect the character and nature of the public 
corporations during the colonial period. Public 
corporations in Colonial Kenya were mainly deployed 
in the agricultural sector. It was only in post
independent Kenya that efforts were made to involve 
public corporations in other sectors of the economy. 
Another important characteristic of the colonial public 
corporations in Kenya was that, public corporations were 
used by the colonial state to prop private enterprises 
as contrasted to creating a public sector economy. From 
the onset, public corporations in colonial Kenya were not 
set up or established as viable business entities for 
the general public interest, but rather, they were set 
up to support existing enterprises, dominated by the 
white minority settler community. In this way, public 
corporations were reduced to mere pawns of private 
enterprise within the economic set up.
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( 2 ) THE PUBLIC CCRPCRATIONS IN PCST^COLONIAL KENYA

90

At independence in 1963, public corporations in
Kenya were being used or deployed for the two main 
purposes which had been designated for them during 
the colonial era. But with flag independence, it 
became impcretivc that changes should be effected 
at the policy level, to reflect the changed political 
power shift. To this end, there was a restatement of 
the general policies and objectives to be pursued or . 
implemented by the new African Government. The changes 
in policy affected many areas of Kenyan life. Among 
other areas affected, the new African Government spelt 
out most explicitly the future role and use of public 
corporations. In general terms, the new African Govern
ment stipulated that the public corporations were to be 
used as policy instruments for the benefit of the whole 
economy. This government policy was contained in

Psner Mo.10 on: African Socialism and its " 89Application to Planning in Kenya. This paper spelt
out unambiguously, the type of economy the new African 
Government was keen on encouraging. The African Govern
ment of post-colonial Kenya set out to build an economy 
based on the philosophy of “African" Socialism. "African" 
Socialism in the eyes of the government, meant: 
"political democracy; mutual responsibility; various 
forms of ownerships; a range of controls to make sure 
that property was used in the mutual interest of the 
whole society and its members and lastly that there 
would be the diffusion of property ownership to avoid 
the concentration of wealth and income in few hands".
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The 
African 
in the 
rations 
corporation in Kenya, 
rations as a 
very s 
victual 
collective public ownership, 
terms 
private 
economy* 
corporations 

be 
to Africans, 
property 
period.

a mere
public 
enterprise,

This policy statement was a prescription for a 
"mixed economy”, which in recent years has become 

euphenism for a capitalist economy. On the 
sector and the nationalisation of private 

the government unequivocally stated:

"Nationalisation of private property is 
a useful tool that has already been used 
in Kenya and will be used again when 
the circumstances require. But it should 
be recognised that, if the nations’ limited 
domestic capital is to buy existing land, 
livestock, buildings, machinery and equipment, 
the nation was no more productive assets than 
before, only their ownership has changed".

Commitment on the part of the post-colonial 
Government to a free enterprise economy as stated 
Sessional Paper, points to two important conside- 
about the nature of the post-colonial public 

The first is that, public corpo— 
form of property ownership were to be used 

paringly indeed by the government. Private indi- 
ownership of property would be preferred to 

This meant in ultimate 
that,the post-colonial African Government preferred 

forms of property ownership to a public sector 
Secondly, in the rare circumstances when public 

xvere to be established and used, they would 
used by the government to re-allocate property 

who had hitherfore been excluded from the 
ov/nership and acquisition during the colonial 
These two characteristics of the post-colonial
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public corporation still predominate the Kenyan
Government policies as regards public corporations •

In 1974, the Kenyan Government restated its 
commitment to the philosophy of "African" Socialism. 
Among other things, emphasis was laid on: "an increa
sing participation in the process of production by the 
government as opposed to the mere regulation of the 
economy in the conventional sense; the expansion of the 
co-operative form organisation and ownership; the encou
ragement and active promotion of self-help schemes 
and lastly the respect for private property coupled 
with a growing domestic share in ownership". Following 
this deliberate policy, it can be observed that the 
government has used public corporations mainly in the 
following areas: One, in strategic production, which 
if left in private hands could threaten the security of 
the state or undermine the intergnity of the nation; 
Secondly, when productive resources are being wasted by 
the private sector, three, in rescue operations" or what 
are called sinking sands operations or enterprises, 
when a particular industry or enterprise has a serious 
detrimental effect on the public interest and lastly, 
when other less costly means of control are at the dis- 93 posal of the government. We shall at a latter stage 
show bow the establishment of public corporations in 
Kenya corresponded to one or the other of these general 
policies — but for now let us turn to an assessment of 
the popularity and extent of use of public corporations 
in Kenya.

The expansion of the public corporation sector in 
Kenya, it would seem, has been sealed off by the recent
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un-

be

ensu-
We

Review Committee of Statutory Boards. Reiterating
the age-old distrust of public corporations by the 
government of Kenya which was clearly portrayed in 
the 1965 statements, the Committee recommended that 
the establishment of new public corporations or the 
continued use by the government of certain existing 
corporations posed tlie danger of politicising pro
ductive and distributive trades. Because of the 
importance of this view on the future of public corpo
rations in Kenya, we feel we should set out this 
recommendation in full. The Committee stated 
equivocally that:

besides being 
development. Kenya nas a "mixed economy”, and 
there are many instruments at the disposal 
of the government for the pursuance of its 
main aims of promoting development and 
ring the proper control of the economy, 
are of the view that, no parastatal should 
be established unless the need for it is 
indisputable. Indeed because of changed 
circumstances which have made the terms of 
reference of some boards irrelevant, and 
because of obvious overlapping of responsi
bilities in certain cases, v/e feel that 
certain existing organisations ought to 
abolished".

We feel there is danger of over-politicizing 
production and distribution through the es
tablishment of too many parastatals. Such 
politicization could lead to many problems 

, itself an actual threat to 
Kenya has a "mixed economy".
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It remains to be seen how the government will go about 
organising and rationalising public corporations in 
Kenya, but one thing seems clear, and this is that, 
the use of public corporations will be even more 
limited. More use will be made of ’’other forms of 
ownerships at the disposal of the government”. Notable 
among the other forms of ownerships is of course private 
enterprise!
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III.

V7hat 
to achieve

been given 
and general 
rations, we 
and set out 
We intend in 
objectives of 
and

objectives does the state in Kenya aim 
by establishing public corporations? Altho

ugh part of the answer to this question has already 
in our general discussion on the evolution 
historical development of public corpo- 
think that it is important to emphasise 
again the Kenyan position more clearly.
this section to set out the aims and the 
the Kenyan state(s) in establishing 

utilising public corporations.

T:-1£ US£S AKP OBJSCTIVSS SY THS -STAT5_FOg.
ESTASLISHir’G PUBLIC COKFORATIOr.'S IN KSKYA

A look at the policy statements will reveal a 
number of aims, objectives and roles that public corpo
rations are expected to fulfil in Kenya. These alms, 
objectives and roles are mainly of two types: the 
first are what we may call the explicit roles. The 
explicit roles and objectives are those desires and hopes 
by the government which have been expressly stated in 
the government policy guidelines. Secondly, there are 
those aims, objectively and roles which we have called 
implicit objectives. These are the objectives and 
desires which the government pursues through the instru
mentality of public corporations, without having expre
ssed or stated so in the policy guidelines. The implicit 
objectives are usually the result of some form or other 
of pressure(s) on the government to do something by 
a section of the Community in Kenya, even though the 
thing urged might not be palatable politically. Let us 
now turn to a more detailed discussion of these govern
ment objectives.
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<1) THS EXPLICIT ROLES PERFC-RMSD. BY PUBLIC CORPGRATIONS

(a) THE CONTROL OF THE ECONOMY

A look at policy statements in Kenya will 
reveal the explicit objectives and roles performed 
by the public corporations on behalf of the govern
ment as mainly the following: 1. the control of the 
economy; 2- the Africanisation or indigenisation of 
the economy and lastly, 3. Capital formation and 
accumulation fo.r investment. These objectives find 
expression in many government statements, and public 
corporations existing in Kenya fulfil them in one 
way or another. We shall now turn to a detailed 
discussion of these objectives. /

The intensification in the use of public corpo
rations in Kenya can be explained in terms of the desire 
by the post-colonial government to control and regulate 
the economy- The philosophy of the free play of the 
economic factors which had been prevalent during the 
early period of rule was no longer thought acceptable* 
The desire by the Government to control the economy 
was not unique to the Kenyan state. Indeed as we 
have endeavoured to show in the first chapter, this 
trend was dictated by the economic factors of the 
dominant phase of capitalist mode of production and 
affected every state. This trend was given philo
sophical justification in the 1930s by Keynes in his 
book: From then on, the states.
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Participation of the state in the economy 
was achieved at two levels- Firstly,, by the state 
establishing its own business enterprises, side by 
side v/ith private enterprise. These- business enti
ties, mainly took the form of Public Corporations. 
Through public corporations, the state facilitated a 
certain amount of planning and management of the Kenyan 
economy, so that the scarse resourses available could 
be utilised in a more rational manner. Secondly, the 
state undertook to supervise the pri^’ate sector so that 
private enterprises which participate in the economy 
through the big monopoly companies could be constrained 
in using their economic power and position to endanger 
the economic lives of the many consuners of their goods 
and services. In this particular role, the state set 
minimum standards to be observed by tAe private enterprises 
in the process of production. It is by performing these 
two important roles, that the modern state in Kenya di
scharges the economic responsibilities that have truly 
become state responsibilities all over the world. These 
economic responsibilities are undertaken by the states 
to ensure that the economic policies and programmes 
formulated by the governments are carried through without

not only in colonial Kenya, but elsewhere, got 
more and more involved in the planning and management 
of their economies. By so doing, the Kenyan post
colonial state, purported to ensure that the citizens 
attained a minimum standard of living as a pre
condition for liberty and human dignity, the two 
crucial principles which were at the centre of the 
struggle for independence.
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<b> AFRICAHISATION OF THS ECONOMY

fear or failure or sabotage from the private sector 
or enterprise. It is only by ensuring that the 
economic policies and programmes of the government 
do not fail, that the states' own lease of politi
cal life is assured and prolonged.

The post-colonial state in Kenya found it imperative 
to participate more actively in the planning and ma
nagement of the economy at the tv/o levels we have already 
discussed. It was imperative for the post-colonial 
government to adopt "a more management approach to 
government affairs because” — this ensured that the 
colonial legacy of an economy dominated by a minority 
settler community and international capital was reduced 
Also the participation of the state in the economy 
ensured that the economic programmes and policies 
formulated by it were implemented without fail. This 
increased participation of the state in the economy 
in post-colonial Kenya was also coupled with the pledge 
to involve more actively the Kenyan nationals in the 
economy. This is what we have called the Africanisation 
programme, and to this we now turn.

Perhaps, the most popular role public corporations 
were expected to fulfil in the Kenyan economy is the 
Africanisation programme. The success of the Africa
nisation programme was vital to the new African Govern
ment, because of the effects of colonialism. During 
the colonial period, the African was discriminated aga
inst in every sphere of life, including that of property
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’’the Contradiction between economic 
rationalism and dependence on foreign 
capital was expressed in the intense 
pressure put on the government by 
the small businessmen to assist them 
break into the more profitable end 
of non—agricultural private sector 
and since they were the people on 
whom the regime most depended for 
securing popular support, they were 
helped."

Racial segregation and discrimination in property 
ov/nership which had characterised the colonial eco
nomy had to be discarded so that Africans could 
partake of the ownership of property in independent 
Kenya. The new African Government admitted from 
the very onset that it had inherited economic imba
lances from the previous political set-up and that 
it was time something was done about these imbala
nces. The most direct and effective way of correcting 
the imbalances in the economy was to use the govern
ments’ limited resources to support the economic endea-

Q Q vours of the African population. The importance 
of ensuring that the Africanisation programme succeeded 
as an indication or epitome of independence 
now independent Kenya, was said by Professor 
as to be a crucial one.

ownership. With political independence, new 
hopes and expectations were raised of economic gain 
the part of Africans- Indeed, at the very root of 
the political struggle in Kenya, was the economic 
plight of the African community.-On this phenomenon, 
Colin Leys has observed that:
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Professor Mutungi observed that:

was

”It is probably superflous to emphasise 
that the control of the economic life 
of a countrys* citizens is an important 
aspect of the transfer of power for which 
independence stands. Political indepe
ndence has to be marched with economic 
control of the country’s economy by her 
citizens".

goods
a price of more than

applied to virtually the whole colony by 1918.
The most exacting provision of this law was in S.3, 
which stipulated that:

A look at the ’’native” business history in Kenya will 
reveal why the African Government was anxious to pursue 
a policy of Africanisation at independence. During 
the colonial period, Africans and African interests 
were subordinate to those of the Europeans and Asians. 
Africans were said to lack the ability to enter into 
modern business transactions. Africans were said to 
have the mental capabilities of infants and that there
fore they had to be ’’protected" by the law from the 
exploitative designs of the superior racial groups. 
The Colonial administration therefore, enacted laws 
whose purported effect was the "protection of natives" 
from the exploitation of the Europeans and Asians. The 
best example of this type of laws was the Credit With 101Natives Ordinance of 1903. This ordinance was

102

"no contract for sale on credit of
to the value or at
ten pounds by any trader or other person 
not being a native of such provinces or 
districts shall be valid unless it is in
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writing and attested by the District 
Commissioner or Assistant District 
Commissioner of the district to which 
the native belongs".

S.5 of the Ordinance was the punishment section for the 
non-attestation of the credit or sale agreement. An 
unattested sale was not admissible in evidence as 
evidencing the credit or sale.

Ironically, the colonial administration was of the 
view that the Credit With Nat.ives Ordinance was for the 
benefit and well being of Africans. In 1948, this 
ordinance was repealed and replaced by 3 far more 
precise legislation. The new law was the Credit to 
Africans (Control) Ordinance. As the headnote to

Although provision was made for getting approval 
or attestation from the local administrative authori
ties, it is important to note from the very onset 
that it was not easy for a "native” to get this approval 
or attestation for his credit or sale. The whole colo
nial system was geared towards instilling fear and 
psychological defeat into the "native". To go before 
a District Commissioner, a man who could find several 
faults with you (such as the non-payment of taxes) to 
attest or approve a credit or sale agreement was not 
an easy undertaking, other inconveniences notwithstand
ing. In most cases, Africans who sought credit gave 
up the whole exercise on the mention of an appearance 
before a District Commissioner. The effect in practice 
of this so-called "protection" law was to repulse African 
initiative in business because of lack of credit faci
lities. The impact of this law was far reaching on the 
"natives" efforts to acquire and manage businesses.



59

to Africans, 
law was S.2,

this ordinance revealed, the new law aimed at 
controlling the granting of credits by non-Africans 

The most important section of this 
which stated that:

Where an African entered into a contract with 
African, whether by way of chattels transfer, 
charge or other contract of sale

•’Subject to the provisions of this 
ordinance, where a non-African grants 
to any African, whether in respect of 
one or more transactions credit in excess, 
in the aggregate of a sum of two hundred 
shillings, no suit shall lie in any court 
in the colony for the recovery of such a sum 
unless the contract, in respect of which the 
credit was given, is in writing and approved 
and attested by an attesting officer".

a non
mortgage,

i in excess of two 
hundred shillings (K.Shs. 200-00) and the contract or 
instrument of transfer was not attested to by an atte
sting officer, and the African failed to pay back or 
breached the contract so entered into, the non-African 
would not enforce the contract of sale or transfer, 
or pray for a remedy which he might have otherwise been 
entitled to, either at law or in^^equity had the contract 
or instrument been attested to. As with the former 
ordinance, attestation was provided for but the conditi
ons which the"native"was living under had not eliminated 
the fears and handicaps present in 1903- Africans 
still found it difficult, if not impossible to face 
the colonial masters for approvals or attestation of 
credits or sale agreements-
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The total effect of these two legislations was 
to deny the Africans access to credit facilities, 
with the result that business became enstranged 
or alien to Africans- Non-Africans took advantage of 
these legislative provisions to acquire most of the 
property in the colony. Because of lack of any form 
of security, Africans were left behind in the process 
of property ownership. The position of the aspiring 
African businessman was made worse by the reluctance 
on the part of the non-Africans and other lending 
institutions to have any business transactions with 
Africans- An example of the risks which befell 
non-Africans who transacted with Africans can be 
illustrated by the case of Issa and Suleman v- 
& Co. Ltd- In this case, the respondents, who
had been the defendants, came under the operation 
of the Credit to Africans (Control) Ordinance- The 
provisions of this ordinance notwithstanding, the 
respondents purported to buy a lorry from the appellants 
on credit terms without the approval or attestation 
from an attesting officer from their local district. 
The lorry was to be paid for by instalments. When the 
respondents failed to pay as agreed, they were sued 
by the appellants, praying for either the return of the 
lorry or the payment of the outstanding instalments. 
The respondents replied by denying that the lorry had 
infact been bought on credit terms. They alleged that 
they had paid one thousand shillings (Shs-1,000,00) 
on delivery of the lorry by the appellants and expended 
eight hundred and thirty-two shillings (Shs.832.00) of 
the remaining one thousand shillings (Shs.1000.00) on repairs 
of the lorry, so that the outstanding sum due to the appe
llants was only one hundred and sixty eight shillings (Sh.lSS. 
00). The appellant’s prayer failed and the court in its judge-
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••A party cannot set up a case in which 
he must necessarily disclose an illegal 
transaction as the groundwork of his claim 
in pari delicto polior est conditio defendants”.

The two ordinances we have discussed above were 
not the only impediments to the African’s business 
aspirations and property ownership during the colonial

Africans could not receive any credit, both from 
individuals and lending institutions in excess of two 
hundred shillings (Shs. 200.00), without the District 
Commissioner from the district the African came, 
assenting to the credit. Ignoring the provisions of 
this law, risked the same results as suffered in the 108 case of Issa & Suleman v. Michael & Co. Ltd., for 
the non-African Creditor. Such credits or sales 
would be illegal and no Court of Law in the colony 
could help an aggrieved party to recover the balance of 
the credit or sale agreement, or even the return of 
the article of sale on grounds of non-payment. Business 
transactions between Africans and non-Africans without 
the approval of the local District Commissioner were 
not enforceable at lawl By the time the Credit to 
Africans (Control) Ordinance was repealed ih 1960, 
irrepairable damage had already been occassioned on 
Africans- In any case, by the time, non—Africans had 
captured and controlled the colony’s Commerce and Industry 
far beyond their appropriate ratio to the country’s 
population-

ment said that the prayer of the appellants was 
tantamount to asking the court to aid them enforce 
an illegal transaction, contrary to s.2(l) of the 
Credit to Africans (Control) Ordinance. The Court went 
on to say:



62

The intensity of the
was 
of

Economic Planning and Development in 1965. 
observed thats

period. Whereas these ordinances blantantly 
barred "natives" from undertaking credits in 
amounts exceeding two hundred shillings (Shs. 200.00), 
other measures were brought to bear to limit or bar 
the borrowing capabilities of Africans. The other 
most important impediment to African business initia— 

the lack of any security to support their 
The most important asset that the African 

Since this asset was not register— 
there was nothing else that

••Any visitor to our city must be struck 
immediately by the absence of Africans 
in the commercial life of our country. 
This must appear strange to them, when 
they know that this is an independent

** 11 African state*’.

In this way, Africans were denied all avenues 
of joining other racial groups in Commerce and 
Industry. This was the "native" business position 
at independence in 1963. It was not surprising there
fore, that the African Government after attaining 
independence was anxious to remedy or redress this 
most unsatisfactory situation, 
anxiety entertained by the new African Government 
expressed by the late Tom Mboya, the then Minister 

Mboya

tives was 
borrowing, 
possessed was land, 
ed and titles issued, 
y^fj-icans could have used to secure their borrowing. 
The dilemma in which Africans found themselves over
land can be illustrated by the case of Isaka Wainaina 
wa Kamotho & Another v. Murito wa Indanqara & Another 
— ■ ' *110& the Attorney General.
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This then, is the background to the Africanisation 
Programme or policy in Kenya.

To remedy or redress the colonial imbalances 
in business acquisitions and ownership, the new African 
Government promised among other things to: ’’provide 
education, training and the attainment of experience 
in an effort to ultimately take over the ownership and 
management of Commerce and industry; make capital ^vail
able with small down payments and at low interest rates 
through national institutions such as the Land and 
Agricultural Bank; the Agricultural Finance Corporation 
and the marketing boards; follow up the provision of 
capital with extension services in agriculture, commerce 
and industry; stimulate large scale investments•through 
the Development Finance Company of Kenya, the Kenya 
Tourist Development Corporation; promote producer, 
marketing and Consumer cooperatives and train people to 
run them, so that large scale opportunities are opened 
to Africans with limited capital; promote home ownership 
through tenant purchase schemes, self-help housing pro
jects and mortgage finance institutions and of course 
the Africanisation of the civil service as rapidly 

i i_-, H 112 as possible.

As will be observed soon enough, public corporations 
in Kenya were assigned a leading role in the implement
ation of this policy of Africanisation of the economy. 
The reasons for making the Africanisation programme a 
priority one, were manifold, but the most important reason 
was the political one. If Africanisation was not going 
to proceed at a fast enough pace, there was great danger 
of the African masses getting dissolutioned about inde
pendence and the aims of the African leadership The
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who

our
He must be made

while he was the Executive Director 
reiterated this stand in an address to the

to create a stable economy.
industry is identified as truly local by the 

ordinary man in the street- 
to feel that it is truly his industry. I feel 

if anybody can do this.sure that, if anybody can do this, it is those 
of you who are represented in the association- 
I would go furti- er and say that you have a duty, 
you have the responsibility, to assist in the 
Z^fricanisation of Commerce and industry if for

African masses were bound to feel cheated about 
the economic benefits promised to them by the 
African leadership during the struggle for political 
independence. Stressing this point, the government 
in the 1966-3970 Development Plan observed that:

”1 am convinced that unless the Africans, 
form more than 95 per cent of the Kenyan 
population feel that they are part and parcel 
of our industrial and commercial economy, just 
as they feel they are part of the agricultural 
sector of our economy, it would be difficult 

It is vital that

••So long as consumers depend on retail shops 
that are overwhelmingly owned and operated by 
non—Africans, they will conclude that although 
Africans have gained control over political 
and administrative machinery of the country, 
the economic life of the nation is still in 113 the hands of non-Africans. ••

Mr. Maina Wanjigi, 
of the ICDC, 
members of the Kenya Association of Manufacturers. 
Mr. Wanjigi warned the members of the Association that 
the Africanisation programme had to t>e encouraged at all 
costs, even if it meant as mere ’’window dressing”. He 
said that:
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CAPITAL FORMATION AND ACCUMULATION FOR INVESTMENT(c)

as

The political nature of the Africanisation programme 
and the nature of the state in post colonial Kenya, 
make this programme nothing more than a show-piece— 
"window dressing", to blind-fold the onlookers into 
believing that Africans now share and participate 
in property ownership in this country. Although this 
will form the subject of a latter discussion, it is 
important for now to note that, while the government 
pays lip service to the Africanisation programme it 
continues to encourage foreign firms to invest in 
both Commercial and industrial concerns without 
discrimination.. These foreign firms, often with world 
wide operations', compete' with the budding African busi
nessmen and industrialists, making it impossible for 
government to implement its own programmel.

nothing else, at least, in the preservation
of the institution and value of what I explain
ed earlier as the free enterprise system. Those 
who value the free enterprise system have at 
times had to make great sacrifice for itsI*' 4preservation."

One of the obstacles the governments efforts to 
initiate economic development was lack of capital. In 
this section, we shall look at the governments’ efforts 
at procuring capital for investment. The government 
has attempted to solve the problem of capital scarcity 
by first mobilising Africans to participate more 
actively in economic activities in the country such
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domestic mobilisation and capital accumulation(i)

ble to 
had two 
encourage 
view to 

surplus 
low

The state through public corporations, took it upon 
itself the task of encouraging African participation 
in aU sectors of the economy in post-colonial Kenya* 
The encouragement of African participation in the 
economy was made by the government through the dis
bursement of loans and other credit facilities to 
Africans* These were services which had been unavaila- 

Africans during the colonial days* This exercise 
, main aims. The first aim or objective was to 

African participation in the economy with 
a view z.a increasing production so that the share of , 
the surplus investable income would be increased. Second
ly, a low rate of interest was charged on the loans 
disbursed by the government. The interest rate so 
charged on the loans, represented the cost of the loans 
disbursed by the government. The interest collected 
by the government agencies charged with the responsibi—

in agriculture. Commerce and industry. Sy so doing, 
Africans were involved in a capital generation exercise 
for investment. By increasing production, the govern
ment ensured that the share of investable income was 
increased. This was not however the only option open 
to the government. The new African Government also 
sought to increase the available investable capital 
by calling on foreign sources for capital, either by 
■way of grants, loans or investments in viable sectors
of the economy. In this way, the domestically available 
capital was supplemented. Now let us turn to a detail
ed discussion of each of these sources of capital.
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lities of distributing the loans xi/as made availa
ble to the government as accumulated capital for 
further investment. In these two ways, the government 
through the agency of public corporations increased the 
aggregate amount of capital available for investment. 
An example of these processes can be furnished by the 
activities of various public corporations, including: 
the Industrial and Commercial Development Corporation 
(the I.C.D<.C«>, The Development Finance Company of 
Kenya (D.F»C*K.), the Kenya Tourist Development Corpo
ration (KoT-D-C.), and the Industrial Development 
Bank (I.D.B.). The I«C.D.C«, advances money to small 
and medium scale traders and industrialists who are 
expected under the loan agreement to repay the
loans plus an additional interest after a specified 
period of time. On completion of the loan, the loan 
(principal sum) plus the interest, represents the 
accumulated capital available to the corporation and 
the government for the use of the next trader or traders 
desirous of credit facJ lities. Meanv-hile, the previous 
trader or industrialist continues to participate in 
the economic life of the country by producing goods 
and services which fetch for him an income. This 
income, may in turn be invested to generate more 
wealth in the country.

Because of the Importance attached to capital 
formation and accumulation, the state as one of the 
important criteria-of assessing the success of public 
corporations, the declaration of a profit at the end 
of each financial year. Public corporations are expected 
as a matter of policy to attain come profitability in 
their business undertakings tc justify their existence.
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<ii) FOREIGN INVESTMENTS AND CAPITAL ACCUMULATION

Reiterating government policy on this issue, the 
Review Committee of Statutory Boards commented that:

Side by side with the domestic efforts to accumu
late capital for investments, the African Government 
also sought to obtain capital for investments through 
foreign sources. The government explicitly stated 
in 1965 that:”in order to compensate for our shortage 
of domestic capital,- in order to grow rapidly so that 
our aspirations can be realised, we must borrow from 
foreign governments and international institutions and 
stimulate the inflow of private capital**. Indeed foreign 
capital was considered of crucial importance in the de
velopment efforts of the government. The Government

In order for public corporations to live up to the expect
ations of the government, the Review Committee of Statu
tory Boards, recommended the establishment of an 
Investment Division to be located in the office of the 
President, whose role would be the monitoring of all 
government investments in public corporations to ensureI *16 that they are not mismanaged or misused.

”If success of investments is to be judged 
strictly on the basis of a return on invest
ment with regard to equity or debt servicing 
performance with regard to loans, it is quite 
obvious that government investments have not 
measured up to the acceptable standards.”
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an

This policy was the inauguration of what has become 
known as the ’’hospitable climate”for foreign invest
ments in Kenya.

mine 
that

elaborating on this point, further stated that:

In the 1970-1974 Development Plan period, although 
the government proposed to raise 85 per cent of the 
total expenditure (both recurrent and capital) from 
internal sources, it is interesting to note that the 
share of foreign development capital was estimated 
at about 50 per cent of the total - about K£90 million 119 in numerical terms. The government committed
itself to opening up the country even more to foreign 
investors and their capital. Although this may have 
been justifiah-le to a degree, because of the scarcity 
of development capital, it is interestijug to note that 
the government somehow bypassed "Asian" capital and 
excluded the Asian Community in general from playing 
active role in certain sectors of the economy. Availa
ble ’’Asian” capital-was bypassed in preference for 
foreign capital. The African Government did this 
in order to give a chance to the Africaraisation progra— 

which had just been inaugurated. Leys observes
tlie exclusion of the Asian community from actively 

participating in certain secuors of the economy, part
icularly in industry, was a deliberate policy of the 
government so that Asians could not use their capital

"It is estimated that for every pound Kenya 
can raise for development, at least two pounds 
can be raised from abroad. This will enable 
us to grow three times as rapidly with foreign 

118 aid as we v/ould grow without it”.
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these sectors of economy against the interests 
of Africans. Leys says:

"iNearly half of their ("Asian") capital was in 
urban real estate, thanks to their exclusion 
from farming in the "white” highlands. But 
their movement into manufacturing had already 
began to accelerate in the 1950s, and it is 
obvious that their capital resources coupled 
with their market knowledge and entrepreural 
experience would have enabled them to play 
a leading role in this field had they been 

, 120encouraged.

Foreign capital in Kenya has in fact been used in certain 
instances to buy out some of the existing "Asian" busi
nesses by the government or government agencies and 
subsequently transfer them to African entrepreneurs. 
The Industrial and Commercial Development Corporation 
(ICDC), the Development Finance Company of Kenya (DECK), 
the Housing Finance Company of Kenya, the Kenya Nation
al Trading Corporation (KNTC); the Kenya Tourist Develop
ment Corporation (KTDC) and the Agricultural Finance 
Corporation (AFC) are a few of ths government agencies 
that have chanelled foreign aid and investment funds 
in Kenya. By performing these roles, public corporations 
aid or support the government in its efforts to increase 
the available funds for investments. Whether or not 
however, the use of foreign aid and investments by 
the government has achieved the posited government 
goals is a different question. This theme will be the 
subject of discussion in a latter chapter.
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(ii) THE IMPLICIT ROLES PERFORMED BY PUBLIC CORPORATTHm*;

1.

2»

3.

THE CONSOLIDATION OF PRIVATE PROPERTY OVJUERSHIP(a)

We now turn to a detailed discussion of these implicit 
roles and objectivesc

the provision of facilities for the joint 
ventures with foreign investors.

the consolidation of private property 
ownership;
the provision of political patronage and 
rehabilitation to members of the political 
bureaucracy, and

The use of public corporations to entrench the 
ownership of private property ownership is one of the 
roles that these institutions have performed ever since 
they were first established in Kenya. During the colonial 
period, and indeed the first ever public corporation esta
blished in Kenya, the Land_and_ Agricultural Bank, was set 
up to resuscitate the white settler farming community 
from collapse in the 1930s.This use of public

Apart from the roles that public corporations 
are said to be expressly performing, there are other 
roles that public corporations perform which can 
be discerned from the activities of the corporations 
and the state in general- These roles are what we 
have called the implicit roles. These roles are 
mainly the following:
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corporations did not come to an end with the collapse 
of the colonial empire# This role of public corporati
ons was only adapted to changing times and needs after 
the collapse of the colonial empire.
Even in independent Kenya, public corporations have 
continued to be used and associated with the private 
property by individual capitalists. This end has been 
achieved at two levels: Public Corporations have
encouraged private entrepreneurship which ultimately 
takes over the business that belonged to the public 
sector. In this way, private enterprise, denationalises 
the public sector. The Review Committee of Statutory 
Boards attested to this role when it recommend that 
some of the public corporations operative in Kenya had 
become irrelevant after developing to the fullest extent, 
the enterprises assigned to them for the take-over by 
private enterprise.In performing this role, public 
corporations have nurtured a petty-bourgeois class to 
supplement the international bourgeoisie in Kenya. The 
petty—bourgeoisie class has been used as a buffer—zone 
guarding the international bourgeoisie in their exploit
ation of the peasants and workers of this country. The 
collusion of these two classes in Kenya makes it possible 
for the exploitation of the natural and human resources 
to the maximum without raising nationalist feelings, 
because Kenyan Africans are seen also among the people 
who benefit from the national wealth side by side with 
international capital•

Secondly, public corporations have been used as 
catalyst institutions in Kenya. This ceans that, 
public corporations have been used as laere agents of 
bringing together factors of production from other 
sources without themselves deploying thueir resources
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provision of political patronage and RSHABILITATTHm(b>

A look at public corporations in Kenya will also 
reveal that they are or have been used by the political 
bureaucracy to provide political patronage or rehabili
tation of political supporters or opponents within the 
economy. To this role we now turn.

Appointments to boards of directors of public corpo
rations have been used by the political bureaucracy as 
acts of political patronage or to rehabilitate political

in a permanent way. In this way, public corporations 
do as little as possible to get the enterprises conser- 
ned to get established on a sound basis (sicl). Once 
the enterprises being developed are soundly viable, 
public corporations move to other areas in the eco
nomy to re—employ the same capital and management 
skills which had been tied up in the now de-nationalised 
enterprise. This is what Nyhart has called the cataly
st role of public corporation in their development role.^^^ 
This role is contrasted with the injector role that some 
public corporations perform. In the latter case, public 
corporations usually have no private partners that can 
take over the enterprises, and thus denationalise or 
decontrol them by acquiring the public stake in the 
enterprises concerned. On the contrary, public corpora
tions redeploy their capital and management resources 
in a more permanent way into the enterprises that they 
geek to develop the private sector once they can be 
viably managed, thus assuring a large profit margin 
for the new private entrepreneur who has taken over.
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Professors Bradely
The Public Corner 

"all

On the other hand, membership of boards of directors 
of public corporations has been used by the government 
in completely contrasting circumstances to the politi
cal patronage discussed above- Appointments to boards

opponents within the economy.
and McAuslan in their article: xue t-uoxic corpora
tions in Africa" assert that "all governments
<in East Africa), but more so Kenya, regard the 
membership of the board of directors of public corpo
rations as an opportunity to exercise political patro- 
nage". Ex-Ministers, ex-members of parliament, 
members of parliament and some senior members of the 
public service, often find themselves appointed as 
members of boards of directors of public corporations; 
either as Chairmen or as ordinary members. For example, 
Mr- Paul Ngei, was appointed Chairman of the Maize and 
Produce Board in 1964. At that time, Ngei was also 
the Minister of Cooperatives and Marketing; Hr. Masinde 
Muliro, was Chairman of the Maize and Produce Board in 
1967, combining this post with the position of member 
of Parliament which he held; Dr. Njoroge Mungai, was 
until recently (1979) the Chairman of the Kenya Oil 
pipeline, while at the same time a nominated member 
of parliament; Mr. Khaoya, a one time Assistant 
Minister for Agriculture, was appointed Chairman of 
the Cotton Lint Board after loosing his parliamentary 
seat in the 1974 general election. Appointment to 
statutory boards of fallen politicians has been an 
indication on the part of the government that although 
these politicians have been rejected by the electorate, 
they have not lost favour with the government. Examples 
of this phenomenon can be given by the appointment of 
people like Mr. Jiaina Wanjjgi and Dr. Gikonyo Kiano to 
parashatal boards-
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can be
Luke Obok

of directors of public corporations have also 
been employed when the government is desirious 
of rehabilitating a political opponent. Mr. Nowrojee 
has observed that, in Kenya ’’appointments to boards 
of directors of parastatals have been used for 
habilitation purposes for former political 
Examples of this use of public corporations 
furnished by the appointment of Mr. Luke Obok to 
the Chairmanship of the Kenya Film Corporation after 
his release from detention in 1972; the appointment of 
Mr. Bildad Kaggia as the Chairman of the Maize and 
Produce Board, after KPU, to which he was vice-president 
was banned in 1969. The appointment of Mr. Oginga Odinga 
to the Chairmanship of the Cotton and Lint Board, after 
he had been barred from contesting the 1979 general 
election is perhaps the best example of the use of 
public corporation’s board appointments as some measure 
of appeasement of former political opponents. it 
would seem however that during the last years of the 
Kenyatta regime, the former role was used more often. 
Rather than appease political opponents, detention was 
the more common action. It would also seem that, the 
more serious political opponents were not appeased by 
appointments to boards of directors of public corpora
tions. It was not until President Moi came to power 
that Mr. Oginga Odinga was appointed for the Chairman
ship of the Cotton and Lint Board. it remains to be 
seen how the Moi regime will handle the question 
political opponents. But if the ”KANU Clearance 
issue of 1979 is anything to go by, it seems 
under the Kenyatta, the Moi regime is not 
forget the past and make a fresh startl 
have been in one or another associated with
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(c) THE FACILITATION OF JOINT VENTURES WITH FOREIGN INVESTORS

spe—

Public corporations in Kenya have also been 
used to provide a form which is conducive for the joint 
business ventures between the government of Kenya and 
private foreign investors. Why, one may ask does the 
public corporation form provide an ideal structure 
for joint ventures between the government and foreign 
investors? Capital from multinational companies 
find a good partner in the public corporations for 
cifically the same reasons public corporations are 
preferred as business entities to the government depart
ments. Public corporations arc preferred as business 
organisations to the government department because they 
are said to be operationally more efficient and at the 
same time, submit to more public accountability through 
the controlling minister. Multinational companies 
are therefore more at home organisationally, with the 
public corporations than with the government depart
ments as business partners- More importantly however, 
public corporations are preferred as partners of multi
national corporations because of their separate legal 
nature, separate from the governments which own them. 
Because public corporations are separate legal persons 
from the government, with their own management committees, 
this allov/s or permits multinational companies to parti
cipate in the management of joint venture businesses. 
Participation in the joint venture businesses would not

still carry that stigmal This observation is
made notwithstanding the recent appointment of Mr. Seroney
a well known opponent of Moi, as the Chairman of the

128Industrial Development Bank.
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the public

or

A study by the International Study Centre (New York) 
has also come to this conclusion. international lending

’’the choice of form can also be determined 
at least influenced by external factors.

We have already noticed the preference of 
western loan agencies for the public 
corporation form; equally it has been 
alleged that the East European countries 
prefer to deal with public corporations 
because the communists do not want to deal 
with capitalist forms such as private 
companies. Foreign private interests may 
also prefer this form"

in the joint venture businesses would not have been 
possible if government participation in the businesses 
was at the departmental level- In this situation, 
the business ventures would be too exposed to the “politics” 
of the country. A joint venture agreement between a 
government department and a multinational company is 
to vulnerable to political pressures to be economically 
viable! Multinational companies have therefore shunned 
involving themselves too directly with governments.
Because of this fear of politicizing production in what 
should be purely economic ventures, public corporations 
become the ideal forms to do business with the multina
tional companies- In Kenya, the preference of foreign 
capital as a source of development capital must have 
been consciously accompanied by the choice of the form 
which is known to administer this finance: 
corporation! Professor Ghai discussing the criteria 
used in choosing one form of business organisation from 
another observes that:
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institutions prefer to deal with public corporations 
rather than dealing directly with government depart
men tsJ^^This conclusion is also borne out by the 
working of the Industrial and Commercial Development 
Corporation (the ICDC)» As of 30th June 1979, the ICDC 
had entered into fifty nine (59) joint venture agree- 
merits, most of them with multinational companies.

It is important to note however that, whereas inter
national lending agencies and private multinational 
companies prefer dealing with public corporations 
as business partners, they cannot afford to dispense 
with the government altogether. The presence of 
senior government officials on boards of directors of 
public corporations gives great advantage to the foreign 
investors. When a joint venture agreement has been 
finalised, government officials do almost everything in 
preparation or facilitation of the joint venture. The 
government officials deal with such matters as the: 
procurements of exchange control under the Exchange Control 
Act;'^22investment approvals, under the Foreign Investment 
Protection Act; procurement of licences, under the
Trade licensing Act,^34 procurement of entry permits 

^35 under the Immigration Act, guaranteeing, informally 
the protection or reservation of the home market for 
the established industry and the procurement of land 
on which to build or construct the buildings and plants. *136A look at the Rivatex Joint Venture Agreement • xvill 
clearly reveal in greater detail these natters.
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THS EXTENT AND USS OF PUBLIC CORPORATIONS t^JIV. KENYA:

an assessment

in Kenya.

a

138

a question in parliament, 
’•there are 403 statutory

’•In terms of numbers, there are about sixty—six 
parastatals and country-wide co-operatives.

In this section we will attempt 
of the intensity of use of public corporations 

Our main aim or concern will be to show 
the contribution of the public corporations sector 
to the overall economic development effort by the 
government. The readiness with which public corpo
rations are used by the state in Kenya can be dis
cerned in two main ways. Firstly, by the number of 
public corporations established and used in the 
economy, and secondly, by the contribution of these 
public corporations to the national economy. Both these 
methods indicate the attitude of the government towards 
public corporations as instruments of or agencies 
for national development.

In 1968, when answering 
government minister said: 

boards and other bodies in the country, ranging from 
big state corporations such as the ICDC to small 134 commmittees such as factory committees?.
Nowrojee, writing on public corporations and coopera
tives in Kenya and Tanzania in 1972, observed that 
there were more than fifty C50> public corporations 138 operating in Kenya at that time. The most recent
estimate of the number of public corporations opera
tive in Kenya v/as given by the recent Review Committee 
of Statutory Boards. The Committee observed that:
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This number does not include all govern
ment companies, nor does it include all 

139 subsidiary companies of parastatals.”

The variation in the numbers of public corporations 
given in Kenya can be explained at two levels: one, 
the ambiguity in the definition of public corporation 
used. Because of the lack of a proper and precise 
definition of a public corporation, there is confusion 
as to which governmental institutions qualify to be 
included in the classification of public corporations. 
In this respect, it is interesting to note that included 
among the public corporations in Kenya are Companies- 
Cum-Co-operatives, in no way associated with the 
government, in terms of equity holding. The government 
is a mere creditor to some of these companies cum 
cooperatives. The reason given for classifying
some of these institutions as public corporations was 
that: "these cooperatives are engaged in activities 
in which the government has or should have a direct 
interest" The nature of the interest that the
government "has" or "should" have,is not specified and 
one is left wondering whether the "interests" so loosely 
talked about are pecuniary, emotional or even politicali 
The classification of public corporations in terms of 
future interests makes them very fluid indeed! This is 
made worse in the case of the Review Committee because, 
the Committee proceeded to discuss matters pertaining 
to the "parastatal sector" without any definitional 
guidance as to what they were talking about. The 
Review Committee discussed the "parastatal sector" as 
if the sector is free of any controversy definitionally. 
The lack of a clear definition of the "parastatal 
sector" which results from this sort of an approach, 
accounts for the confusion in identifying what public 
corporations are and what roles they should play in
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national development.

The Contribution of public corporations to the 
national economy is a crucial one. in the 1974-1978 
Development Plan,the Government observed that:

Secondly, there has been a preference by the govern
ment for the use of the limited liability company to 
the public corporation proper in Kenya. Government 
companies abound in many areas of the economy where 
the government has business interests. These companies 
include for example: the Kenya National Trading Corpo
ration Ltd.; the Kenya Industrial Estate Ltd; the Kenya 
Film Corporation Ltd; the Housing Finance Company of 
Kenya Ltd; the Development Finance Company of Kenya 
Ltd; and the ICDC Investment Company Ltd. These compa
nies were incorporated under the Companies Act,^^^ rather 
than being established as public corporations proper, 
with their own constituent statutes. This trend of 
establishing public corporations and private companies 
side by side, causes confusion when it comes to classi
fication of which institutions is v.^hich. These Govern
ment Companies were excluded from the classification of 
public corporations in Kenya, the government’s financial 
and holding interests notwithstanding.

Overall, it can be said that Kenya utilises a 
sizeable number of public corporations in the fields 
of agriculture, commerce, industry, tourism, housing, 
construction, insurance, banking and the distributive 
trades. The importance of these institutions to the 
government Xies more in the contribution they make 
to national development. To this we now turn.
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above

However, even 
significance, 
statal 
1972, an

••the real significance of these institutions 
(public corporations) is as policy instruments.

in terms of output, they have 
Value added in 1964 to the para

sector rose from K.£.-33.1 million in 
■1/1 o increase of about six times”.

The Public corporation sector in Kenya is smaller 
than that of Tanzania. It was estimated that the pa- 
rastatal sector contribution in Tanzania amounted to 
about 18 per cent of the Total Monetary value of the 
Gross Domestic Product in 1970. By 1972, this figure

The sixfold increase in the net parastatal product, 
explains the rapid increase in the Gross Capital 
Formation (G.C.F.) and the Gross Domestic Product 
(GDP) in recent years. In the years 1964—1972, the 
Gross Capital Formation rose from K£44.3 million 
to K£110.2 million. From these figures the
share of the parastatal sector contribution to 
national development was 28 per cent in 1972 as 
compared to about 10 per cent in 1964. So far as 
the Gross Domestic Product is concerned, the parastal 
sector contributed about 16 per cent of the total 
monetary value of K£554 million in 1972. Mr. Mbogua 
estimated that the parastatal sector contributed 
about 16 per cent to the Gross Domestic Product in 
1976, with a value added of about 9 per cent.
These figures appear to be underestimates, considering 
the increase in the activities of the parastatal 
sector in the 1970s. It would seem, Mr. Mbugua’s 
figures are based on the 1972 statistics set out 

and not those of 1976.
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Public

Kenya is a 
rations in 
taken for granted 
number of the 
1ivelihood•

had increased to about 25 per cent of the total 
Gross Domestic product. This variation can be 
explained in terms of the rationalisation of public 
corporations in policy terms in Tanzania.

corporations are not only important 
in terms of their contribution to the GDP- Public 
corporations are also important in respect of the 
employment opportunities they provide. It has been 
estimated that public corporations in Kenya put 
together employ as many people as the civil service, if 
the teachers are excluded. In this way, their
contribution to the general welfare of the people of 

crucial one. The place of public corpo- 
the national economy is not one to be 

therefore, because of the large 
people who depend on them for eking a
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Introducbion;

be

as

duties* 
shall

THE INDUSTRIAL AND COMMERCIAL DEVELOPMENT
CORPORATION; fi. CASE STUDY:

In this and the following Chapter, we shall take 
a look at the Industrial and Commercial Development 
Corporation, the ICDC, and how it relates to the prin
ciples of the public corporation, which formed the 
core of our subject matter in the previous chapters 
of this thesis. The central issue in this section of 
our thesis,will be ,the impact of the form public corpo
rations take on the performance of their corporate 

In other words, in this and the next chapter, 
we Shall seek to assess the impact of the organisational 
form of the ICDC on the performance of its functions or 
duties. To understand the influence of the organisational 
form on the performance of public corporations, we will 
need to make a brief study of the performance of the 
other business organisations at the disposal of the 
government, particularly the limited liability company 
and the government department. In this way, we shall 
facilitate a comparison between the public corporation 
form and the other organisational forms available or at 
the disposal of the government. This chapter will mainly 
concern itself with the internal organisational form 
or structure of the ICDC. We will seek to establish 
the internal organisational xalationships within the 
ICDC to test the managerial efficiency thesis, said to 

the cornerstone on v/hich the concept of the public 
corporation is built. In Chapter four, we will deal 
with the external controls and the autonomy theory 
it applies to the ICDC. In Chapter four, we will try
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”as

to test the public accountability theory as a 
function of the organisational or structural form.

The new name, the Industrial and Commercial Develop
ment Corporation was adopted in 1965, during the drafting

TH5 HISTORY OF THE INDUSTRIAL AND COMMERCIAL 
DEVELOPMENT CORPORATION - THE ICDCe

The Industrial Development Act establi
shed the Industrial Development Corporation - thelix:, 
the precursor of the Industrial and Commercial Develop
ment Corporation, hereinafter called the ICDC, ”as a 
body corporate with perpetual succession and a common 
seal with powers to hold land and sue and be sued in 

* -4 C Qits own name”. Although the loc was only incorpo
rated in 1954, it was not a new Conception. The Corpo
ration in its present form was established to take over 
the assets of an existing body: the East African Indust- 151rial Management Board - the EAIMB, a body corporate 
which had been established in 1944 but only incorporated 
eight years later in 1952. The East African Industrial 
Management Board was set up by the Colonial Government 
for the purpose of economic and industrial reconstruction 
in the Colony of Kenya, after the damage caused during 
the Second World War. The East African Industrial Mana
gement Board was established mainly to ensure a steady 
supply of essential Commodities during and after the 
war. ^-2
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”(b) Exercising its powers of affording financial 
assistance, so far as possible and except

•»<a) Acting, principally, as an auxiliary finance 
organisation and not as the sole source of 
the provision of finance in respect of any 
particular undertaking or enterprise;

In the exercise of these functions, the ICDC was 
required under the statutory provision to have regard 
to the desirability of:

The ICDC*s predecessors, the East African Industrial 
Management Board and the Industrial Development Corpo
ration were set up by the Colonial Government to perform 

which were of great importance to the white 
community in Kenya and the British economy in 

The Industrial Development Corporation 
instance was set up for:

of the policy paper; Sessional Paper No.10 
on; African Socialism and its Application to Planning 
in Kenya* The present statutory form of the corpora
tion was however provided in 1967 by an amendment 
to the provisions of the Industrial Development Act. 
The change of name from the Industrial Development 
Corporation to the Industrial and Commercial Develop
ment Corporation showed the concern of the new African 
Government to develop Commerce and industry on the 
same footing.

functions
settler, 154general•
for

••the purpose of facilitating the industrial 
and economic development of Kenya by the 
initiation, assistance or expansion or by 
aiding in the initiation, assistance or 
expansion of industrial or other under- 
takings or enterprises in Kenya or elsewhere".
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carrying

was a

What do these functions show about the nature of the 
Industrial Development Corporation and the government 

' that set it up or established it? The first observation 
discernible from these statutory functions is that the 
IDC was incorporated by the Colonial Government to 
operate beyond the boundaries of the colony of Kenya 
in facilitating industrial and economic development. 
This means that, the IDC was not a national corporation 
as such, to serve national interests, but rather, it 

corporation at the disposal of the whole British 
Empire in its efforts to harness industrial and economic 
development. The concern for industrial and economic 
development for which the IDC was to become the main 
instrument of implementation, was not limited to the 
colony of Kenya alone. This concern was espoused through
out the colonial empire. This is why the IDC was expected 
to work in conjuction with other Institutions from "Kenya 
or elsewhere" in the fulfilment of its functions. The 
other institutions or undertakings which were intimately 
associated with the work of the IDC were the Colonial (now 
the Commonwealth) Development Corporation and the Overseas 
Food Corporation. The objectives, of these two British
Corporations, were basically an extension of the IDC’s 
objectives, or put differently, the IDC drew its inspi
ration and functions from the functions of these two 
British Corporations, having been established just ahead 
of the IDC. The functions for which the Colonial Develop
ment Corporation and the Overseas Food Corporation had 
been established were mainly the:
— "investigation, formulation and 

out of projects for developing resources 
of colonial territories with a view to the

where the Minister for Finance otherwise 
directs, by way of guarantee, loan or 
investment and not by way of grant or 

„ 156subsidy”
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or

In the true spirit of catalyst insti-

small

During 
the IDC was used along side other

The 
"by

expansion of production therein of foodstuffs and 
raw materials, or for the other agricultural, 
industrial or trade development therein".

The second observation discernible from the functions 
of this corporation is that, the IDC was conceived as a 
catalyst - type corporation, whose functions were auxi
liary to other sources of finance. It is our submission, 
•that the other sources of finance for joint participation 
with the IDC were expected to be mainly private in nature 
from private sources. Indeed the IDC was expected to be 
a junior partner, to act "principally as an auxiliary orga
nisation and not as the sole source of the provision of 
finance in respect of any undertaking or enterprise". The 
IDC and later the ICDC have played an important role in 
enhancing and proping the development of private property 
ownership in Kenya, 
tutions, the IDC and the ICDC allowed themselves to be 
dominated by private property considerations, 
the colonial period, 
public corporations to bestow financial benefits to the 

white—settler community who dominated the state 
organs in Kenya. In post-colonial Kenya, the ICDC is 
perhaps the single most important public corporation 
responsible for the transfer of private property to Africans 
under the Africanisatlon programme.

The third and last observation on the nature 
and character of the IDC discernible from its statutory 
functions is that, it was a "commercial" corporation 
as opposed to either service provision or production. 
The IDC was established as a finance corporation with 
profit-making as one of its foremost objectives, 
finances of the corporation were to be disbursed 
way of guarantee, loan or investment and not by way of
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a

grant or subsidy”, 
in the notion

factors of production in 
of the IDC 9 
the company

as a

••The board (EAIMB), was referred to in the 
ordinance (1954) as the 'former company® 
and the provisions of the ordinance 
carry as much public corporation language 
as that of the companies ordinance. The 
•acquiring and taking over as a going concern* 
of the 'undertaking and business of the former 
company’ are phrases whose more usual habitat 
is the Memorandum of Association. The objects 
clauses of such memoranda are again recalled 
in the examination of the ordinance which sets 
out the ’powers of the corporation* at the 
usual length and in the paragraph form 
of such clauses. Similarly, there was 
statutory provision for the appointment 
of alternate directors, not usually found

This requirement had its origin 
that the IDC v/as operating basically 

limited liability company which had to declare 
profit at the end of each trading or financial year. 

The close link between public corporations and the 
limited liability companies in their conception and 
operative criteria was presumed. This was the subject 
of a previous discussion (in Chapter tv;o) and it suffices 
here to say that, the introduction of Company law con- 

. siderations and criteria in the working of public corpo
rations was because, the company law form was thought to 
be a highly successful form capable of bringing together 
the factors of production in an efficient manner. In 
the case of the IDC, the position was even more unique 
because, the company law form had been very closely 
associated with its predecessor, tho East African Indu
strial Management Board. Mr. Nowrojee has observed 
on this public corporation company law connection that:
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The

TNTERNAL ORGANISATIONAL STRUCTURE OF THS ICDC>THEIJX.

in public corporation legislation- 
Again, unusually provision was made for 
the application of provisions of the 
companies ordinance to the corporation”

three characteristics of the IDC discussed above, 
were inherited by the ICDC when the latter was incor
porated in 1967. These characteristics directly 

' affected in one way or another the structural orga
nisation that the ICDC assumed. This structural 
organisation, known to lawyers as the legal form, will 
form the subject of our discussion in the next section.

From the foregoing pages, it will have been 
noticed that the basic organisational structure taken 
on by the ICDC was that of the limited liability 
company, first employed by the East African Industrial 
Management Board - the precursor of the Industrial 
Development Corporation- As in the Company law 
form therefore, there are three hierarchies of 
officials that perform the functions for which the 
ICDC was established. This hierarchy of officials or 
corporation organs are: the board of directors; the 
management Committee and lastly the employees, who 
comprise various grades and skills. The efficient 
management of the corporation requires the proper and 
efficient co-ordination of these three cadres of officials 
of the corporation. Now let us turn to a detailed discussion
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of these levels of corporate management.

(1) THE BOARD OF DIRECTORS

Before we discuss the ICDC Board of Directors, 
we feel it would be prudent to discuss in general 
terms the concept of the board of directors. We feel 
this is an important step because, the general dis
cussion of the Board of directors will give us an 
opportunity to highlight on the underlying necessity 
of having a board of directors within the structure 
and management organisation of public corporations.

In the Company Law form, the invention of the 
Board of directors was the result of the amorphorus 
nature of the joint sctock company, by the late 18th 
century.Because of the large numbers of share
holders investing in any one particular company, it 
became impossible for the whole general body of the 
shareholders to participate directly in the management 
of their company. It became necessary therefore to elect 
a few of the shareholders to manage the company on 
behalf of the rest of the body of the shareholders. A 
further complication was introduced in cccnpany manage
ment when it was realised that the management of companies 
required much more expertise than most ordinary share
holders were ^capable of furnishing. This realisation 
necessitated the recruitment of the "expert director" 
in the businsssCes) undertaken by the company when the 
need arose. Companies started electing directors, particularly 
the managing director under service contracts, "because of
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sitting as 
by law to; 
as are

the knowledge he brought with him to the manage
ment of the company”. This development in corporate 
management divorced the shareholder—"owner" of the 
company from its management. This separation of 
"ownership" of the company from its management 
was bound to create conflicts between these two 
organs of the company.

Directors 
company 

company 
company in the 

Thus, apart from the declaration 
of dividends; the consideration of the company accounts, 
balance sheet and reports of directors and auditors; 
the election of auditors; the election and removal of dire
ctors and the alteration of the Memorandum of Associa
tion, Articles of Association and the Capital structure 
of the company, all the other functions and powers of 
company management were conferred upon the board of 

. 162directors.

The Conflicts that erupted between the "ownership" 
of the company and its management resulted in the dema— 
cation of roles and functions between these two organs 

of the company. But because of the important position 
occupied by the management, the directors very soon 
became the more powerful organ of the company, 

a board acquired the mandate of the 
"exercise all such powers of the 

not required to be exercised by the 
*161 General Meeting", 

the consideration of the

The adoption of the board of directors by the 
public corporation form from the limited liability 
company,carried with it the separation of property 
"ownership" from the management of the public corpo
ration. Whereas the funding of public corporations, 
at least the majority shareholding, comes from govern
ments, governments are not charged with the day-to-day 
jnanagement of public corporations. The management
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••in public corporations, there is a similar 
(as in the limited liability company) hierarchy 
up to the board of directors* Immediately above 
it however, comes the r4inister, whose functions 
are similar to those of a shareholders meeting 
only to the extent that he appoints, dismisses 
and criticises.the members of the board. The 
business of the shareholders’ meeting, to the 
extent that there is an analogy for it in 
public corporations, is discharged by the legis
lature, whose members have been frequently, if 
loosely, described as the representatives of the

of public corporations is left to autonomous boards 
of directors of the public corporations concerned, in 
the day-to-day management functions, the board of directors 
like those of limited liability companies, acquired a 
wide spectrum of powers. Although in the case of public 
corporations, there are no individual shareholders as 
such, most of the shares being held by the government or 
its agents in partnership with some-other corporate businesses 
boards of directors are expected to be mindful of the insti
tutional shareholders in the discharge of their powers. 
Almost invariably, the boards of directors of public 
corporations must be mindful of the interests of govern
ments, which usually hold the majority of the shares. 
Higher up on the ladder, boards of directors must not 
allov/ the functions of their corporations to run counter 
to the "public interest", since it is the public who 
ultimately the shareholders, being the tax payers, 
general public can in a loose sense be called the share
holders of the corporate businesses managed by public 
corporations. As Professor Hanson has observed by 
analogy:
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A Conflict between th public corporation through its 
board of directors on one hand and the government on 
the other, could be as fatal to the board of directors 
of the corporation as a clash of interests between 
the shareholders of a company and its board of directors. 
It is interesting to note in this respect, how th©
common law rules and principles developed for the li
mited liability company in so far as their functions, 
powers and liabilities are concerned, are applied or 
adopted to public corporations with little qualification. 
In the words of Professor Gower, ’’the general common law 
of corporations, will govern them (public corporations) 
except in so far as this is expressly or impliedly modi
fied, and that many of the judge — made principles of 
the company law will be equally applicable to this more 
recent growth”.

From the limited liability company experience, there 
are two types of boards of directors. The first is the 
policy—oriented type of board of directors. The second 
type of board of directors is the functional — type 
board of directors. In the policy-oriented board
of directors the individual directors have no specific 
duty assignments. In this type of board of directors, 
responsibilities are collective. The functional divi
sion of labour in this type of board organisation 
begins at the level of the managerial official. The 
day-to-day administrative decisions within the broad 
framework of directoral policy are delegated by the board 
of directors^ the management committee, entirely compo- 
sed of employees of the corporation. The role of the
board of directors in this organisational framework be—

shareholders. The shareholders themselves 
are the electorate”
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are
the 
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the functions of the board of directors 
the formulation of sub-policies;

2- the checking of internal budgetary
3. studying and recommending on the organi

sational questions of the public corporation;
4, making strategic executive appointments to 

the corporation; controlling financial methods 
and reporting on them to the minister and 
lastly, conducting public relations for the 
corporation•

’’the important area of sub-policy and 
decision-making, midway between the 
overall action of the (line minister) 
and the point where the administrator 
takes up. It is in this area that the 
representative and resourceful board of 
directors must occupy, if government 
corporations are to operate with efficiency 
and accountability”

In this set up, 
become : !•

On the other hand, the functional-type board of directors 
represents the highest authority of the public corpora
tion and at the same time, the individual directors are 
assigned duties as heads of the various departments 
of the corporation. Two important exponents of this 

the Hoover Commissionstructural set-up: xne noovet ^uiimussion
Mr. Appleby argued that: since the line minister,

1 secretary and the managing director of the corporation 
an important trio in the management of corporation, 
minister and his secretary should be charged with 
formulation of policy; the managing director (in 

so far as his chiefs are diligent in the practice of 
delegation) will be given a free hand in executing the 
policy”."^® In this organisational set-up, the board 
oT directors is purely of an advisory nature, and can
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2. the policy-oriented board of directors is 
removed from the day-to-day management of the 
corporation and therefore, the members of the 
board are in a better position to appraise the 
performance of the management staff;

As will be seen shortly, the ICDC utilises the 
policy-oriented type of board of directors. This is 
also the type of board used in most other public 
corporations in Kenya. This board structure is said 
to be the better of the two types, particularly in 
the conditions of the third world countries. The 
reasons for preferring the policy oriented board of 
directors include:

be by—passed by the managing director on certain 
issues. The board of directors in this organisation
al set-up is responsible to the managing director and 
not vice-versa- The board is merely charged with 
the responsibility of helping the managing director 
in executing policy which has been formulated by the 
line minister and his secretary.

3. in the functional-type of hoard of directors 
where policy formulation and implementation

1. the need for a strong supervisory board, 
apart from the minister and his permanent 
secretary, two government officials charged 
with the responsibility of formulating policies 
for public corporation. The need for a strong 
supervisory board arises because of the in
experience and lack of diversity on the part 
of corporate executives in the third world 
countries;
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are jointly undertaken, inter-personal 
differences at the level of directors can 
easily be generated and this often leads to 
the young and inexperienced directors or managers 
ignoring one role in favour of the other; or to 
ignore the implementation of policies originna- 
ting from their adversaries within the board.

Under s.4(i) of the ICDC Act, the Minister for 
the time being responsible for Commerce and Industry (this 
ministry has been split into two ministries of Coiiunerce 
and industry respectively and the Act has not been amend
ed yet to reflect this change in the ministers responsible 
for the corporation), has the power to appoint a chairman 
and not less than five, nor more than nine other directors 

form* the board of ICDC* This section stipulates thatj

4« Lastly, in situations where members of the board 
of directors are not appointed purely on merit ^72 *but rather for political reasons, the
separation of policy formulation and implementation 
gives the corporation the opportunity to appoint 
experts at the management level to run efficient
ly the day—to—day affairs of the corporation.

♦•The Corporation shall consist of a 
chairman and not less than five nor more 
than nine other directors, all of whom 
shall be appointed by the Minister 
from among persons appearing to him 
to have had experience and show capa
bility in industry, trade and administration.”
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1963 Board of Directors of the ICDC consisted

or
J.B* Wanjtti

the 
and Industry; 
Mr. 

members

Kiragori as Chairman;
the Permananent Secretary in the Ministry of Commerce ~ * 

and Industry his nominee as the vice-chairman;

A look at the ICDC Annual Reports and Accounts reveals 
that the board of directors has always operated at 
full strength since independence. Ideally, the members 
of the ICDC Soard of Directors are supposed to come 
from persons v/ith wide experience and expertise in either 
"industry trade or administration”. This is not always 
the case! In any case, the Minister has the discretion 
to appoint to the board, people "appearing to him to have”, 
and not necessarily people who have the experience and 
capacity to manage industry, trade or administration.
This discretion is in addition to the fact that most 
appointments to public corporations in Kenya, particular
ly the position of chairman, are politically motivated.

Mr- Kiragori as the Chairman;
Permanent Secretary to the Ministry of Commerce 

his appointee as the vice-chairman; 
as the Executive Director. The other 

of the board of directors were;

The 
of :

Mr. F.J- Addly;
Mr. Charles Rubia, (now Minister of Urban Development and 

Housing... • and one time Mayor of 
the City of Nairobi);

Mr. Sheikh M.A. Almoody; Hon. Kato-Sala, M.P.;
Hon. Gachago, M.P.;Senator G.M. Kalya and 

173Mr. W. Rodgers. By 1976 the Board of Directors of 
the ICDC consisted of;
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C.N.G;

175D-M. Kayanda.

pay

177

Mr<
Mr.
Mr.
Mr.
Mr.
Mr.

S.N.
I.VJ.
E.N.
G.W.

P.M0 Waweru as Executive Director;
Okova, M.P. (then);
Njuguna;
Wainaina;
Karuri;

V/.A.D. Ayoki and Mr.

Mr. Matu Wamae as Executive Director;
Mr. F.J. Addly; Mr. Ernest Vasey KBE, 
Hon. V-'.A.D. Ayoki; M.P.
Mr. Godfrey V/. Karuri; Dr- J.K.N. Ngeno and174Mr. D.M. Kayanda as members- In 1979 the

board of directors of the corporation was substantially 
reconstituted to comprise of:

Although the ICDC Act does not exhaustively stipu
late the duties of the Board of directors , apart from the 
duties to: determine the allowances to be paid and to 

the chairman, directors and any other persons 
employed about the affairs of the corporation; 
the appointment of the General tlanager and such managers, 
accountants, secretaries, managing agents and such other 
servants or agents of the corporation es is necessary for 
the proper discharge of corporate functions; " ' cause 
to be kept proper books of accounts and such other records 
as are necessary to give a true picture of the state of 
the corporations’ affairs; making the books of accounts 
and other books of record, available to the Minister 
and lastly» the preparation of a statement of accounts 
Jin such a form that can be submitted to the Minister, 
who in turn submits it to the National Assembly within

Mr. Kiragori as Chairman;
the Permanent Secretary of the Ministry of Commerce 
and Industry Mr. Kabetu, as the Vice-Chairman;
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management of the specialised functions of the 
These powers are drawn from the company

six months of receiving it,"'" public corporation 
practice sets the board of directors as the most 
important organ of the corporation in the management 
of its corporate affairs. This practice is in line 
with the law developed for the limited liability 
company.

The Board of Directors of the ICDC is not 
limited in functions to the financial controls of 
corporate management as it might be discerned from the 
Act and enumerated above. CPO the contrary, the ICDC 
Board of Directors is the governing Council of the 
Corporation on all management matters. As a .matter of 
Corporation practice, the board of directors is empowered 
to do anything within the statutory powers of the corpo
ration which is not the direct responsibility of the 
Minister or Parliament, so long as the act undertaken 
is for the bona fide benefit or interest of the corpo
ration. Most of the activities of the Corporation
are delimited to the statutory provided powers. These 
powers include the declaration of profits on an annual 
basis and the establishment of subsidiaries for the 
proper 
corporation, 
law analogy.

But what is the real scope of the directors’ 
duties to public corporations? This question can be 
answered at two levels. At the first level, this is 
done by utilising the Company law analogy and the 
second, by looking at public corporations as public insti
tutions performing public services, and therefore 
demanding that officers entrusted with the management 
of these public services must be required to be conscie
ntious of the public needs of the government. We shall 

now discuss in turn these approaches.
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not as 
of use

legal position of the public corporation 
been influenced by considerations

This has been in response
law analogy which we have

The
director has long 
of the private company, 
to the so called Company 
alluded to above. As Professor Hanson rightly co- 
jnmented, public corporations utilise the collective 
management technique - being placed in the boafd of 
directors. The choice of the board of directors as 
the Instrument of management was mainly because 
the Company law form had employed this technique and 
found it suitable. With the inheritance of the
Company law management technique, public corporations 
also inherited the uncertanities in the law that apply 
to the Company law form. The legal position of the 
Company director is not as clear as it should be, 
taking the frequency of use into consideration. Some 
writers view the company director as a trustee of the 
company, who must perform the general duties of a- 
trustee along side any functions that may be specifi
cally or statutorily mentioned in the instrument of 
his appointment.On the other hand, certain other 
legal sources view the company director as an agent of 
the company, who must observe the statutory duties 
f agent This is the view which is preferred by ZL^legal writers. The dilemma of these legal 

comparisons notwithstanding, it can be observed that 
directors of companies and public corporations alike, 
comprise the top management of their institutions, and 

in respect of their management decisions accountable 
for the activities and other undertakings of these 
institutions. This is even more true for the public 
corporation which is essentially a public Institution
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which 
is 
duty 
public corporation setting* 
to say t 
directors are 
skill and 
in the company

and the directors are appointed by the politically 
accountable Minister to manage the corporation for 
the "public interest". It is for this reason that 
the public corporation director must be looked at 
from the "public officer" point of view. To this 
we now turn.

Although there is overwhelming evidence to regard 
public corporations formed to carry out public functions 
as legal persons distinct from the government unless 
parliament has by express provision given it the 
character of the servant or agent of the government, 
and that therefore their employees, servants and agents 
are government servants - civil servants, we think that 
it is correct to state that public corporations are 
public instruments and that their employees, servants and 
agents are "public officers" of one form or another. 
This is mainly because of the public nature of the equity 
shareholding in public corporations-which Is ultimately 
held by the general public who constitute the electorate 
and the taxpayers.Because of the public nature 
of the public corporation, its duties, functions and 
relations to the public, it becomes necessary that other 
criteria, other than the purely private enterprise ones, 

regulate the company law form be considered. it 
for this reason that the Company law standards and 
expectations from a director are inadequate in the

• It is not therefore true 
that in the public corporation duty situation, 

only expected to carry out the standard of 
diligence expected from their counterparts 

law setting.
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Directors of public corporations are by 
appointment expected to be diligent members of society, 
people who have proven capabilities and have the requisi
te experience in ’’industry, commerce and administration". 
This requirement implies an objective assessment of the 
individual director’s performance, knowledge of his 
duties and experience in contradistinction to the company 
law position. This in turn suggests that if an indi
vidual director does not exhibit the required knowledge, 
performance or experience in the management of the 
corporation, he could be vetted out of the management 
of the corporation without the corporation or the 
appointing agency incurring any liability. Negligence 
on the part of the board of directors as a collective 
unit, or even the individual director, where he has 
personal responsibilities delegated to him, could be 
actionable- Under s.l7 of the ICDC Act, "no director or 
officer of the corporation shall be personally liable for 

act or thing done, or ommitted to be done by him as 
such in good faith or without negligence in the course 
of the operations of the Corporation". Although the 
Act protects the honest and diligent director or officer 
of the corporation from any personal liability, it is 
foreseable from the wording of this provision for a 
director or any officer of the ICDC to be held liable 
for acts which are done in bad faith or in situations 
where there is proven negligence. Although no case 
of this nature is known to us, nor to the Assistant 
Corporation Sescretary of the ICDC,'^®’^ it is possible 
for such prosecution to be sustained in law. It is 
our submission that such cases are rare to find, because 
the more likely course of action to be taken by the 
Government against dishonest or negligent directors is 
to retire them quietly so that the Government is saved 
a face for having appointed incompetent and dishonest 
pe’rsons to manage important Government businesses.
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In the discharge of their functions, public 

corporations through their boards of directors, 
all other public institutions must be guided by 
principles of a general administrative nature, 
principles include such matters ass 
sections; the 
day operations;

no

of Public Corporations, 
that under English Conamon Law, 
established by statutory provision 

exceed the powers expressly or impliedly granted 
instrument of incorporation. To do this 

directors and the ccrpcration to accuse— 
their powers and functions ultra 

the corporation, and such purported exercise of 
and functions would be null and void.^®^ The 

quirement that only intra vires powers of the corpo- 
should be exercised, does not only relate to 

of the corporation. Procedure 
its due place in the workings of

With reference to public corpora- 
! the realisation of a quorum at 

committee meetings and the conduct of such 
according to the laid down rules are important.

These 
intra vires tran— 

exercise of good faith in their day-to— 
the observation of the natural justice 

rules: no bias on the part of the decision maker and 
notice and an opportunity to be heard by any party 
gffgj-ted by the corporations* deliberations.

As public institutions, public corporations have 
capacity only to handle matters which are intra vires 
the corporation and are expressly or necessarily 
implied by their constituent statutes. This princi
ple was the subject of discussion in chapter one, on the 
Legal Attributes of Public Corporations. It suffices 
here to restate »-h»t under English Common Law, a 
corporate person 
must not I--
to it by the 
would expose the 
tions of exercising 
vires 
powers 
re 
ration 
the substantive powers 
must also be given 
public corporations, 
tions, such matters as 
board and 
meetings
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can

as

any 
improperly 
or being ultra

The legal effect of the 
an act beyond the powers 

and there— 
personally 

This doctrine 
parties 
event 
vires 
case

If the laid down procedure is not followed 
resolutions passed as a result of the i 
constituted meeting can be challenged f 
vires the corporation. 
ultra vires doctrine is that, 
of a corporate authority is not binding on it 
fore the perpetrator of such an act would be 
liable for any liability arising from it- 
has serious boomerang effects on innocent third 
who may find themselves without a remedy in the 
that the corporation is the author of the ultra 
act. Such absurd effect was experienced in the 
of Re Jon Beauforte (London) Ltd. ^89A

The exercise of corporate powers must also be 
in good faith. Although the term good faith is a most 
over used term, there is no definite or hard and fast 
meaning attached to it. This term is normally used to 
mean: honestly, not for corrupt or improper purposes 
and that the powers must be exercised for ends which 
the powers were designed to attain. The public authority 
exercising the particular power must act reasonably, 
without introducing extraneous matters into the issue 190 under consideration. Public Policy Considerations
must normally be given due weight. If public corporations 
purported to perform their functions in disregard of these 
principles, their actions would be liable to challenge 
on grounds of bad faith, on the part of the servants or 
officers who are charged with the management of these 
corporations. An illustration of this principle 
be furnished by the case of Nairobi Cj tv Council v. Wadhwa,-'^^^ 
In this case, the purported allocation of market stalls " 
in Nairobis City Karket was challenged as discriminatory 
and therefore void, because "race” was not a relevant 
consideration in the assessment of ones ability to manage
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a market stall 1

as pub
principles 
judge in 
individually 
or affecting 

in his 
Although the 

corporation 
*’ agency

More importantly, public corporations 
blic institutions must observe the twin 
of natural justice: that no man shall be 
his own cause and that a person affected ; 
must have notice of the case against him 
his interest, and an- opnortunf.ty to be heard 
■defence or to present his objections, 
question as to whether or not the public 
was acting as a "judicial" or "administrative 
would arise before disposing off the matter, legal 
thinking tends towards the conclusion that: «a public 
body acts quasi-judicially when entrusted with the 
decision of questions in dispute of two parties". 
This means therefore that public corporations and their 
directors must always bear in mind the safeguarding of 
third party interests in their day-to-day operations. 
These principles should be observed in such day-to-day 
exercise of corporate power in matters such as, the 
allocation of credit facilities to different applicants 
the allocation of businesses and finally the exercise of 
corporate power in the event that, a businessman or a 
business enterprise has failed to meet its finaneial 
commitments to the corporation in terms of loan repayments 
The non-observation of these principles on which the admin- 
stration of natural justice is hinged, would expose the 
corporation to accusations of unconsciounable behaviour 
and liable to administrative law remedies.

The activities and the attitude of the ICtx: Board 
of Directors bears witness of the public nature of their 
duties to the Government and the public in general. An 
official of the corporation told us that the ICDC directors 
are usually quite Interested in the activities and funct
ions of the corporation. She said,it is on very rare
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of Corporate and individual 1labilityThe acceptance

can observe 
.“committed” 
parts

”It must 
they and 
corporate 
conduct of

be made clear to the boards that, 
their members are required to accept
and individual responsibility for the 
their affairs".

occassions indeed that the individual members of the 
board miss board meetings without the excuse or apolo
gy, which meetings are held once in a month. The 
official does not remember a single occassion when a 
board meeting was postponed or cancelled for lack of 
a quorum, which is set at any five members of the board 
including the Chairman.From this exposition, we 

that the directors of the ICBC are more 
to their duties as directors than their counter

in the company law setting. Apart from the ’’public 
duty calling", which we have attempted to ascribe to these 
officials, another explanation could be furnished by the 
importance these officials, ■ Sue moto, attach to their 
appointments. As we have had occassion to mention, 
appointments to boards of directors of public corporations 
are one of the ways in which the Government expresses its 
political patronage to supporters or seeks to rehabilita
te former political foes. Neglecting corporate duties 
aften such an appointment has been made in your favour 
could be interpreted as ingratitude to the Government 
which made the appointment. Another possible reason for 
the apparent ’’Commitment" to duty by the directors of 
public corporations is the important role public corpora
tions perform in national development. The Review Commi
ttee of Statutory Boards, citing the economic importance 
public corporations perform in national development, re
commended that corporation directors and their managers 
should be prepared to accept corporate and individual 
Uahnitv for the conduct of the affairs of our public

Tbe
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management committeeTHE(2- )

that the 
time to time

the part of public corporation directors and 
managers must necessarily entail the acceptance of 
wider responsibilities and diligence than hitherto 
known to their Company law counterparts. We expect 
therefore that v/ith the Governments acceptance of 
the Review Committee’s recommendations, directors 
and managers conduct of corporate business in Kenya 
will be subject to more surveilence than before. 
Public and Criminal law sanctions should be used more 
often to reduce the incidences ofs prolonged ineffi
ciency; financial mismanagement; waste and malpractices, 
resisting public accountability; nepotism and the 
personalisation of office in public corporations" 
alluded to by the Review Committee.

The Board of Directors of the ICDC is of the 
policy-oriented type, the main task of this board 
being the interpretation of corporate policy and the 
implementation of the corporations programmes. The 
functions that the board of directors implements 
include the statutorily provided functions and any other 

Government through the line sinister may from 
bring to the attention of the corporation. 

The day-to-day administration and management of the 
corporation is left to the management of the corporation. 
The management committee of the ICDC Is headed by the 
Executive Director who also sits on the board of directors 
of the corporation. The Executive Director is the 
Chief—executive or officer of the corporation and unlike
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he is
The Executive

1. The Administration Department;
2. The Loans (Investments) Departments;
3. The Finance Department;
4. The Projects Department and
5. The Management Services Department.

Chart No.l on the next page shows this organisational 
structure and the functions each department performs. 
The official also pointed out that the board of directors 
of the corporation reviews the functions of each depart
ment after every five years to bring it in line v;ith the 
functions and expectations of the corporation. This is 
mainly to strengthen the impact of the corporation to 
public needs. The Management Committee is the repository

other members of the board of directors, 
a full time official of the corporation. 
Director is accountable to the Board of Directors and 
the Minister, for both his actions and those of his 
subordinates in the corporation. The Executive Director 
in the performance of his duties to the corporation 
provides the necessary link between the Minister and the 
Board of Directors on one hand and the management Commi
ttee and the employees of the corporation on the other 
hand.

To facilitate the efficient administration and 
management of the ICDC, the employees and servants of 
the corporation are divided into various departments 
and sections, each specialising in special duties.
An official of the corporation told us the ICDC as at 
January 1978, was made up of five departments, each 
supervised by a departmental head. These depart
ments v/eres
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the executive director

SOHRCE: manual, THE

i

DEPT. HEAD: 
CCHPANY SECHETARY.

Screeping and 
the processing

THE FINANCE DEPT.HEAD:
CHIEF ACCOUNTANT

_ 1,^ I

THE ADMINISTRATION THE LOANS DEPT. 
HEAD:'LOANS manager

[
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THE PROJECTS DEPT. HEAD: 
PROJECTS MANAGER

Ad.’iinistrative 
services;

Departmental coordination;
Personnel recruit- 
Kierit and Training

of technical 
aspects; asserab- 
lioy project 
jetai s through Advi^rin'Ac’ 
field worlt; re
commendations 
to the Board on 
loan application^

IHE MANAGEMENT SERVICES DEPT 
idad: general manager.

taallmcy senlcesi Ertasta 
s mcesi valiaila of i„tes 

roperties; secretarial work 
for some subsidiary companies 
where the corporation has 
equity holding.

keeping accounts
, Hecords; Banking of loan applica functions for loan 

wOts; appraisal disbursements and 
repayments; Regis- I '• 
ty documents;
I < ( '.Jcount- log problems, methods and other business problems;■ Doans follow- upi Supervising Doans repaynents.

Project analysis; Market surveys; Diasing with foreign investors, 
tmUnn Af' '"i industrial investors and Covernment Ministries; Preparation of feasibility studies; projects followup? Advisory services to prospective local end foreign investors.

MW > emtm lEEEwni cw.
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cojrpoiTste powGir within the coz*pozrstion dnd 3 
look at the activities of each department will indicate 
the important role that this sub-stratum of corporate 
management performs. The importance of the management 
committee lies in the fact that it comprises the pro
fessional cadre of the corporation whose expert know
ledge is crucial for the proper interpretation and 
implementation of the corporate functions assigned to the 

.ICDC.

Within the policy-oriented type of board of directors, 
the degree of autonomy exercised by the corporation will 
normally depend on the quality of the management committee. 
This is precisely because the management committee unlike 
the board of directors is a full time organ of the Corpo
ration, and their day-to-day management of corporate 

they are expected to make continous decisions 
affecting the status and functions of the corporation. 
Although the management committees of public corporations 
must always act rationally and in the best interests of 
their corporations, in other words, they must act free 
of the influence of the minister or the government in 
the day-to-day matters affecting the corporation, it is 
important for the committees to bear in mind that their 
enterprises act as agents of governments in their desire 
for national economic development. The overall policies 
of the government must therefore be given effect in their 
decisions- The management committees in the exercise 
of their autonomy and expertise, must therefore bear in 
mind their public duties to governments and the public 
in general- Within the ICDC, the management committee
is constrained or influenced in the performance of its 
management duties by several factors. These factors 
include: the political orientation of the government
or put another way, by the policies which the politically 
accountable minister and the board of directors may set;
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THS EMPLOYEES( 3> )

I

the relevance of the services the corporation 
renders to the public and the funds put at the dis<- 
posal of the corporation by the central government* 
Within the limitations imposed by these constraints, 
the management committee is expected to create optimum 
conditions for goal attainment by the corporation. A 
discussion of the quality of the ICDC Management Committee 

199 with an official of the corporation, indicated 
that the management committee of the corporation has 
been facilitated to do a good job. The official referred 
to the almost astronomical expansion of ICDC’s activities 
since 1967 to the present day. This expansion of the 
activities of ICDC the official said, could only be 
explained by the hard work and the good management capa
bilities of the management committee of the corporation.

The last in the staff hierarchy of the ICDC are the employ 
of the corporation. This category of officials is made 
up of a wide variety of professionals, skilled and 
unskilled workers- The employees of the corporation 
range from economists, accountants, lawyers, adminstrators. 
agriculturalists, clerical staff, technicians to manual 
labourers. The role of this group of officials of the 
corporation is to implement at different levels and stages, 
the policies and functions of the corporations under 
the supervision of the management committee. These are 
the people who do the actual work, or put differently.
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these are the people to translate the policies and 
statutory functions of the corporation into the 
ultimate goods and services in readiness for consumpt
ion and use by the general public. The terms and 
conditions of service of this cadre of corporate officials, 
like those of the management committee are formulated 
by the board of directors of the corporation.

••The employees of this corporation are not 
a special group of people who should be 
especially represented on the board of 
directors. The employees of this corporation 
are just ordinary citizens of this country 
who happen to be working for the corporation. 
Dike any other ordinary citizen, the employees

Although the employees of the corporation form 
the single most important group in the organisation, in 
terms of numbers and functions, they do not have any 
direct role in the policy formulation in the corpora
tion, nor in its management. At the policy formulation 
in the corporation, nor in its management. At the policy 
formulation level, there is no direct employee - partici
pation or representation on the board of directors of 
corporation. The employees of the corporation have no 
better chance to voice their opinions and views on the 
policies of the corporation than any other citizen in 
this country. The ICDC Act does not provide for employee 
participation in policy formulation; nor is there a 
director specifically appointed to represent employee 
interests on the board of directors. When we asked an 
official of the corporation whether the views and intere
sts of the ordinary employees are sufficiently protected 
and defended by the board of directors, she said;
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director on

discussing this issue further we were told that there 
suggestion box within the ICDC Building which emplo

yees can use to suggest anything they feel would be for 
the better management of the corporation.

IS a

Representation of employee interests at the board 
level is made even more difficult by the fact that the 
ICDC utilises the policy —oriented board of directors. 
The use of this type of board, makes it impossible for 
the individual members of the board to specialise in 
specific interests. The reasons for adapting this type 
of board of directors have already been discussed. 
Allowing only one director on a policy-based—board of

The concept of workers participation in policy 
formulation is still a far cry, not only for the ICDC 
but most other worker's organisations in Kenya. Most 
of the enterprises in Kenya are managed from above 
and the employees, particularly, those in the lower 
cadres, are merely expected to respond to the directives 
given to them by the management staff or the board of 
directors without question. The question or issue of 
worker's participation is even more far fetched so far 
as policy formulation is concerned. In the ICDC, like 
many other business organisations in Kenya, both public 
and private, issues of policy formulation are the ex
clusive preserve of the board of directors in consulta
tion with the government ministry under whose portifolio 
the corporation falls.

of this corporation have the opportunity
of questioning the policies of this corpo
ration through parliamentary representation 
or through the normal channels particularly 

„ 201the public media”.
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At the management level, employee representation 
is no better. The employees of the corporation perform 
their duties in conformity with the directives of the 
management committee. In any case, since the duty of 
the manageinent committee is restrictive, that of policy 
interpretation and implementation, there is very little 
ground for manoeuvre to allow for employee participation. 
Either an employee is conversant with his duties to the 
corporation or he is not. Conflicts between the manage

interests of the corporation or the general 
opens the management to accusations of perpetrating 
unlawful act.

directors to represent the special interests of 
the employees or workers would be the source of con
flict on the board, leave alone, the fact that the law 
conceives that the duties of a director are owed "to 
the corporation as a whole” and not to any special 
group within the corporation. It would therefore 
be improper within this legal framework for directors 
of the corporation to act solely in the interests of a 
particular member or members of the corporation. 202 
The ICDC organisational structure as it exists today 
excludes employees from directly influencing the ICDC 
policies. Employees of the corporation can only express 
their views as to the desirability of any particular 
policy through the suggestion box. Parliamentary represent
ation and the mass media. In Its day-to-day deliberations 
the board of directors considers among other interests, 
those of its employees. Directors are by law required 
to consider the interests of employees where: it would 
be also for the benefit of the corporation and the 
ral public to do so. An act which seeks to bestow 
interest on the employees only in disregard of the 
ral interests of the corporation or the general public, 

an
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single most critical control point is the 
decree or other basic authority providing

THE FORM AND ITS IMPLICATIONS TO CORPORATE 
PERFORMANCE

”the
1 aw 9

VJhat are the implications of the public corporation 
form on the performance of its corporate duties and 
functions? Writers on this subject have disagreed 
as to the actual impact of the organisational form on 
the performance of public corporations. In 1954, 
United Nations Conference on Public corporations 
equivocally concluded that:

ment team and the employees are usually resolved 
by reference to the established personnel regula
tions and procedure formulated by the board of directors. 
The Personnel Regulations and Procedure are akin to the 
Governments code of Regulations which guides the opera
tions of Civil Servants. An official of the corporation 
told us that she was not aware of any industrial dispute(s) 
involving the corporation and any employee(s) that has 
(have) gone to the Industrial Court. The Corporation was 
proud of the good industrial relations existing between 
itsGlf and the employees. The official also alleged that 
the corporation was one of the best paying public insti
tutions in this country and so its employees would not

204 complain about poor working conditions.
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functioning•

some 
and it is
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Hanson 
far as 

has little Impact if at all, 
by public corporations of their corporate 

Professor Hanson said:

’•practically every known type of public 
enterprise is to be found working well in 
circumstances and badly in others, 
extremely difficult to say to what extent

On 
that the 
working ' 
put above- 
tions, Pozen came 
by Ghana 
British theory, 
public 
Professor 
form, in so 
other factors, 
formance 
functions.

for the creation of public corporations.
This is likely to determine in large 
measure all other organisational re- 

205 lationships.”

the other hand, there are those who think 
; organisational form is not as important to the 
of public corporations as the case has been 

In his study of the Ghanaian public corpora
te the conclusion that the adoption 

of the public corporation form posited by the 
was not crucial to the way the Ghanaian 

corporations performed their corporate duties.
^^^also observed that the organisational 

its impact can be isolated from the 
on the per

il) 1972 Professor James and Ligunya pointed out that 
some of the structural differences within public 
corporations in Tanzania were because of the defficiencies 
in law- They recommended that: "a ministry of Govern
ment Enterprises" as the central institution to oversee 

performance of public corporations should be esta—
So far as these two studies of public corpora- 

concerned, the form public corporations assumed 
immediate control relationships with other 
institutions were crucial for their proper
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"the alleged decisive influence of the law 
regulating public enterprises has proved 
illusionary and that there is indeed no 
discoverable correlation between the legal 
rights and the obligations of a public 
corporation and the quality of the performance 

t. 120which it achieves.”

performance of a particular enterprise 
has been affected by the form that the 
political authorities have given it, as 
to isolate this factor from all the others 
is usually impossible- Even if one confines 
one’s attention to the well established 
public enterprises in the developed countries, 
it is not easy to judge the relative merits 
of alternative forms or organisations- It is 
more difficult, if ones range of vision includes 
newly established public corporations in under— 

K • « 209developeo countries."

Writers who insist that the form public corporations 
take, plays a decisive role in the performance of their 
corporate functions, seem to make a false start! Public 
corporations are established by the state to fulfil 
designated roles in the national economy- it is difficult 
therefore to see how the form they take can determine 
the quality of their own corporate performance. What

The same conclusion as that set above by Professor Hanson 
was arrived at in 1965 by the United Nations’ sponsored 
conference on: The Organisation and Administration of 
Public Enterprises- The delegates agreed that:
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seems important in the performance of these corporate 
functions is how the state is able to co-ordinate 
the efforts of these public corporations within the 
national context, in the light of the overall objectives 
of the economy, of which public corporations are but 
a small part. A Central planning machinery and the 
formulation of a long term strategy in which public 
corporations are part is the only way to ensure the 
successful contribution by public corporations to the 
development our national economy. And this is a poli
tical question! The form the ICDC takes, the internal 
organisational structure we have discussed above, does 
not have any direct bearing on the quality of performa
nce of the corporation.

of

To our mind, it is the political and economic 
factors prevailing in the country that will determine 
the output of public corporations in Kenya. It is 
impossible for an institution, however ingenious its 
form, to successfully operate in an uncongenial poli
tical and economic environment. It is the political 
arm of the government that sets the goals and criteria 
for assessing whether the functions for which the corpo
ration was formed are being achieved. The functions 
public corporations will therefore necessarily tally 
with the economic and political goals of the class or 
classes controlling the state. So long as these poli
tical and economic goals are set up by the dominant 
classes in the particular society or country, it seems 
to us that it will * make very little difference, if 
any, whether government enterprises are operated as 
public corporations proper or as limited liability 
companies or will indeed as mere government departments, 

will make little difference in ou;r situation, whether



120

211

215

corporations in

In 
should be 
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tions of our policies, 
ordinating

Be- 
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the enterprises managed by the ICDC were operated 
under a completely different organisational form: the 
limited liability company, without the public account
ability safeguards or indeed under a government depart
ment with the usual bureaucratic red tapeism. It 
is worthy of note that there is evidence of: ’’prolonged 
inefficiency, financial mismanagement, waste and 
malpractices personalisation of office, corruption 
and nepotism and resisting of public accountability 
in many public corporations in Kenya” These
are the same evils that have been levelled against 212the country’s civil service.

the light of what we have said above, emphasis 
shifted from issues of organisational form 

debate of the political and economic implica— 
A central planning and co

machinery for the implementation of properly 
formulated long term political and economic strategies 
should be facilitated, if public corporations have to 
play a more positive role in our national economy, 
cause of this finding, we doubt the effect of the 
sed reforms or changes suggested by the Review Committee 

Statutory Boards on 
public corporations in Kenya.

arastatal’s Advisory Committee;
Inspectorate of Statutory Boards; 

Investment Division in

of Statutory uoaras on the improvement of the performance 
of public corporations in Kenya. The establishment 
of a Parastatal’s Advisory Committee;the strengthening 
of the Inspectorate of Statutory Boards; the creation
of an Investment Division in the Vice-President’s 
office and Minister of Finance to monitor all Govern- 
ment investments in parastatals, 215 proposed
nstate Corporations Act” ’ will not solve the
problems facing and plagueing public 
Kenya today.
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EXTERNAL CO\’TROL AND PUBLIC ACCCUNTA5 IL TTY 
IN THE industrial AND CCrC-lERCIAL DEVELOPr^ZNT 
CORPORATION - THE I.C.D.C.

The quid pro quo for the managerial autonomy 
exercised by management committees of public corpora
tions is public accountability- Management Committees 
of public Corporations under their executives, administer 
the day—to—day affairs of public corporations. In their 
day-to-day management of corporate affairs, the manage
ment committees are not given an unlimited hand in the 
administration and formulation of policies applicable 
the public corporations. The management committees are 
expected to exercise the day-to-day management of public 
corporations in conformity with the general directives 
and policies formulated by the mainly politically account
able ministers of the government responsible for the port- 
ifollos under which the public corporations concerned 
fall* In other words, management- committees of public 
corporations must lend themselves accountable to the 
boards of directors of public corporations and 
the board of directors to the minister under whom 
fall- Implicitly built into this organisational 
structure of public corporations therefore, is 
nism which ensures that public corporations lend 
selves to public accountability. In this Chapter, we 
shall attempt to study the principle of public accountabi- 
lity as it relates to the ICDC. This principle of public 
accountability is the twin principle to the managerial 
autonomy concept.which we studied in chapter three (3) 
The two principles put together, form the cornerstone 
on which the public corporation as a concept is modelled.
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The principle of public accountability guards 
against public corporations lending themselves too easily 
the flexibility in operations of the limited lia
bility company* The extend of the limited liability 
company flexibility was described by Professor 
Hanson v/hen he said:

The almost absolute managerial autonomy which the 
limited liability company enjoys unguarded, can be 
detrimental to the ’’public interest” which public 
corporations are necessarily a product of. To 
reduce the dangers of using public corporations for 
private and individual interests or benefit by mana
gement teams, enabling or constituent statutes - 
in our case, the ICDC Act, set up some control 
within the organisational structure of public 
tions, whose aim is the facilitation of public 
ability for all the corporate functions undertaken 
the public corporations. Although some of these 
of control have some resemblance ip t,^^ose used by the 
limited liability company form, the former are far 
efficient. Commenting generally on the controls

*'In the limited liability Company form, 
the base of the hierarchy is the management 
team, consisting of a number of officials 
with specific responsibilities under the 
leadership of the Managing Director. This 
management team has the mandate of doing 
anything v/ithin the constitution of the 
<~<^fnpanv which is for the bona fide benefit 
of the Company”. tour emphasis)
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against the management teams of public corporations 
and limited liability companies. Professor Hanson 
has observed that J

’•In a public enterprise, there is a similar 
hierarchy up to the board level as in the 
limited liability company form. Immediately 
above it, however, comes the minister whose 
functions are similar to those of the shareholders’ 
meeting only to the extent that he appoints, 
dismisses and criticises the members of the board. 
Quite apart from the fact that the minister can do 
these things far more effectively than an amorphous 
assembly of shareholders, he differs from the latter 
in that he is more or less continously concerned 
with policy formulation, being able to give orders 
to the board in respect of general and specific 
policies at any time he thinks fit. The business 
of the shareholders’ meeting to the extent that 
there is an analogy for it in public enterprise 
is discharged by the legislature, whose members 
have been frequently, if loosely, described 
as the representatives of the shareholders. The 
•shareholders’ themselves are the electorate.

therefore, the limited liability company 
three level hierarchy in its management 

a public enterprise has a four-or five 
„ 213one. ”

We are going to study these external control 
within the ICDC, as the means available to' the 
corporation to attain public accountability 

its corporate functions. It is important to bear
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We shall now 
control organs.

1. The Board of Director’s of the Corporation;
2. The Ministries of Commerce, Industry and Finance;
3. The Presidents’ office (the Inspectorate of Statu

tory Boards and the Parastatal•s Advisory Committee.);
4. The Parliament
5. The Judiciary;
6. The Public (Electorate);
7. Special Agencies (mainly the Controller and 

Auditor-General and the Development Plan)

turn to a

In so far as the ICDC Board of Directors is of 
the policy-oriented type, it. can be said to be an 
external control organ vis-a-vis the functions of the 
management Committee. In this sense, the Board of 
Directors of the Corporation perform purely peripheral 
management roles by formulating sub-policies and 
ascertaining that in fact the management Committee which 
is charged with the day-to-day administration of the 
corporation performs its functions in conformity with 
the statutory provisions of the ICDC Act and any

in mind that these organs of control do not aim at 
subordinating the activities of the management team, who 
are the specialists or experts in the various functions 
that the corporation performs, but rather to influence 
and streamline the management team into giving considera
tion or due weight to the “public interests". In the 

-iCDC, the external control organs are the followings
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2. by backing-up ministerial policies and directives 
with sub-policies formulated by itself for the 
proper management and co-ordination of the corporate 
activities of the ICDC and;

other policy directives from the Minister(s) and 
itself. The ICDC Board of Directors exercise its control 
activities over the management of the corporation at 
three levels:

3. by the control and supervision of the Board of 
Directors of the subsidiary and Associated Companies 
in their discharge of corporate functions.

by supervising the management team in its 
execution or implementation of policies issued 
by the Ministers of Commerce, Industry and Finance;

The first two functions of the ICDC Board of Directors 
were the subject of’discussion in chapter three. It suffices 

mention in the present context that, the Executive
Director of the ICDC, who leads the management team is 
responsible to the Board of Directors of the Corporation 
and the Ministers of Commerce and Industry (and the Minister 
of Finance when financial matters are involved), for his 
actions and the actions of his subordinates in the mana
gement team. The Board of Directors of the Corporation, 
influences the performance of the Corporation’s functions 
and duties by setting the levels of salaries and allowances’ 
of the staff and agents of the corporation, Including the 
allowances for its own members. By so doing, the
Board of Directors sets the level of employee initiative 
and morale within the corporation. If salaries and other 
allowances, paid to both the employees and the management
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The other important role that the ICDC Board of 
Directors performs is the control and supervision of the 
boards of directors of the subsidiary anid Associated 
Companies of the ICDC. As of June 1979, the ICDC had 
fifteen (15) subsidiary companies and feerty-four (44) 
Associated Companies. The Subsidiary ajud Associated 
Companies of the ICDC have been established under statuto
ry authority and registered under the Cempanies Act. 217 
These subsidiary and Associated Companies perform their 
duties in compliance with the Companies Act. For them 
therefore, the Company Law setting is not only predominant.

The Board of Directors has also been given the mandate 
to employ the staff of the corporation at all levels. 216 
To ensure the proper coordination of corporate functions 
or activities within the corporation, the Board of Directors 
makes strategic appointments of Corporate managers whose 
duty it is to co-ordinate the employees of the corporation 
in their day-to-day duties to the corporation. Because 
the Board of Directors has the powers of hiring, disci
plining and firing the employees and managers of the cor
poration, they perform their duties wary of the Board*s 
exercise of these powers. In the event of a corporate 
manager or employee of the corporation misusing his powers 
the Board is liable to discipline or fire such person. 
These residual powers of the Board of Directors keep the 
managers and employees of the corporation on the alert 
in the discharge of their duties to the corporation.
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but also comprises the law which regulates their 
corporate functions. In order that these government 
companies do not lose their sense of public accounta
bility, the ICDC Board of Directors moderates their 
activities and powers to keep them in line with the 
expectations of both the central government and the public 
in general. Like the parent corporation, the Subsidiary 
and Associated companies of the ICDC are expected to 
perform their corporate functions or duties with the 
"public interest" as their guiding principle. Part of this 
control on the part of the ICDC is achieved through its 
right to appoint members of the boards of directors of 
these Subsidiary and Associated Companies. Through the 
boards of directors mechanism, the ICDC makes certain 
that persons who understand and sympathise with govern
ment policies, which the corporation itself submits to, 
are appointed. The ICDC Board of Directors is usually 
also strongly represented on such boards of directors’ 
through the person of the Executive Director, who is 
almost invariably appointed as the Chairman of the Asso
ciated Companies. It should also be borne in mind that 
as shareholder (either of Subsidiary or Associated 
Companies) , the ICDC ' in the appointment of
Managing Directors of these companies and by so doing, 
control the possible use of corporate power within the 
companies.

The Control of the ^Associated companies of the 
ICDC by the Corporations Board of Directors Is not 
task. This is because, in some companies, the corpora
tion holds a nominal equity shareholding, sometimes as 
low as 5.6 per cent. The corporation’s entitlement
to appointing members of boards of directors in these 
circumstances is -considerably reduced. Kost of the
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The (then 1978) Executive Director of ICDC was in effect 
saying that the ICDC and the government in general have 
no control problems over the Associated Companies. The 
two partners in progress (siclJ), were working harmonious
ly for the development of this country’ The control of

members of the boards of directors of Associated 
Companies are appointees of the joint venture 
partners of the ICDC — the multinational corporations, 
which hold the majority of the shares in these compa
nies. Harmonising the interests of the ICDC and those 
of the government on one hand and those of the multi
national corporations on the other hand, is a task 
that the ICDC Board of Directors is required to 
When we talked to the then Executive Director of the 
ICDC Mr. Matu Wamae, about the balancing of interests 
between the ICDC and the Multinational Corporations, 
comprising the majority shareholders in the Associated 
Companies, he said:

••The aims and expectations of the ICDC and 
the Government on one hand and those of the 
Associated Companies on the other hand are the 
same. The ICDC and the Associated Companies 
are partners in progress. Both the ICDC and 
our partners expect a good return on the 
capital invested and the prosperity of the 
nation at large. In any case, foreign 
companies always agree that the Executive Director 
of the ICDC would become the Chairman of the 
board of directors of the Associated Companies. 
Once we are on the board, we always make known 
our policies, if they are not yet clear to 219 the foreign partner.”
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the activities of the Associated Companies by 
the ICDC can be said to be achieved and effected via 
the assortment of the aims and expectations of each 
partner at the negotiation stage, before the signing 
of the joint venture agreement. This type of control 
must be minimal, notwithstanding Mr- Wamae’s assertion 
to the contrary. The fact that partners stand to 
benefit a proprietory interest from a joint venture 
does not necessarily mean that their aims and 
ations for undertaking the venture are the same. it 
no wonder that Mr. Wamae was a member of sixty—one 
boards of directors while he was the Executive Director 
of the ICDC. Most of the Companies Mr. Wamae directed 
were Subsidiary and Associated Companies of the 
ICDC. Of the sixty-one (61) Companies and Cor
porations that Mr. Wamae directed, he was Chairman of 221 fourty—two of them.

Even with the reputable abilities of the previous 
Executive Director, it is doubtful whether he was not 
being overworked to the extent of loosing grip of what 
was in fact happening in the Subsidiary and Associated 
Companies. Was it possible for one man to effectively 
direct all these companies - and chaif - boards of 
directors of fourty-two (42) of them? Taking into co
nsideration the amount of preparation required to attend 
and effectively participate in board meetings, the 
reading and cross-checking of the agenda, scrutinising 
the minutes of previous board meetings, the answer to 
the question posed above must ts surely^o. J it is 
not surprising that as a result of this apparent laxity 
in management and control of foreign enterprises, the 
foreign investors have tended to dominate negotiations 
in most joint venture agreements, technical assistance 
agreements; trade marks and patents and the licencing 
of technology. In a r-ecent speech, the then Minister 
of Commerce and Industry (now responsible for only
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from Kenya is

••Budding Kenyan industries are being dupped 
by the quick thinking, slick talking foreign 
investors- High sounding deals are made, but 
Kenyans are getting a raw deal time after time. 
Kenyan firms are a victim of a monumental fraud. 
They are sold dummy machinery; they pay royalties 
for obsolete technology; management fees far 
outstrip profits; foreign investors dump sub
standard plants here without backing their 
machinery with any capital ... and so the list 

222 of woes goes on”

does the fact that the Kenyan economy is being 
dupped by foreign investors necessarily mean that the aims 
and expectations of the JtCDC and the government on the 
one band and the foreign investors on the other hand 

different? The answer to this question need not

The views expressed by the Minister Mr. Mwamunga 
are preferable to those given by Mr- Wamae on the question 
of the Interests at stake in joint venture agreements. 
We prefer Mr- Mwamunga*s views because they represent 
the present trends in foreign investments. Elsewhere
as in Kenya, foreign investments, both public and private, 

utilised by the investors, not as sources of capital 
the recipient or host countries, which should be 

back into local enterprises for the future de— 
of the host countries, but rather use them as 

of income from the host countries where the capi— 
Returns to investments are in the form 

In recent years, 
siphoned out of Kenya in the form of 

profits and royalties far exceeds the invested 
the same period- 
at times done by under cover



131
I

mtmtsterial control of the icdcXII.

is

be necessarily in the . The aims and expectations
of the two partners in the joint ventures could as well 
be the same, as Mr. Wamae observed. Indeed as we already 
observed, the state and its agents in Kenya are not 
"mindless” institutions. The government and the ICDC 
in Kenya serve the dominant economic interests of the 
ruling class or classes, which interests are represent
ed by monopoly capital, which mainly comprises foreign 
capital•

Ministerial control of ICDC»s corporate affairs 
exercised through the parent-ministries. The line 

Ministers who control the Ministries of Commerce and 
Industry have the mandate under statutory provision 
to formulate and issue policies to be implemented 
by the corporation. The Ministers of Commerce and 
Industry are charged with the responsibility of controll
ing the activities of the ICDC through or with respect 
to the formulation of policies. But the matter does 
not in fact end here. Over financial Blatters, the 
Minister for the time being responsible for Finance 
is charged with the responsibility of controlling and 
supervising all the financial matters cf the corporation. 
This power by the Finance Ministry, is to be exercised 
in conduction with the Ministries of Commerce and 
Industry.



132

3.

4.

2* the demands being made on ministerial 
time;

the quality of the management team and 
board of directors that the corporation 
employed,and

the
has

the role that ths state has assigned the 
particular corporation in the national 
economy.

Although ministerial control is one of the most 
important means at the disposal of the government 
in the control of the corporate activities of public 
corporations, it does not exist in the abstract 
Ministerial Control of corporate affairs of public 
corporations depends on the existence of certain 
factors. these factors include:

1. the level or stage of economic develop
ment that the country has attained;

A Combination of one or more of these factors will 
normally determine the nature and quality of ministerial 
control available in any one particular corporation. 
In the ICDC, these factors have something to do with 
the quality of the ministerial control exercised by 
the Ministries of Commerce, Industry and Finance.
We shall now turn to a discussion of the quality of the 
ministerial control exercised by each of these ministries 
over the activities of the ICDC.
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by the formulation of general policies^ 
the corporation, and

c) by informal methods-

Before
ICDC came
The 
direct control over 
Ministerial Control over 
mainly^lhe following

a> by the appointment of the members of the 
board of directors;

! the 1979 "Nyayo’General Election, the 
under the Ministry of Commerce and Industry. 

Minister responsible for this ministry exercised 
the affairs of the corporation, 

the ICDC was exercised in 
ways:

The ICDC being concerned with commercial 
and industrial undertakings has always been associated 
with the Ministries of Commerce and Industry, 
its incorporation in 1954, the ICDC has alvzays 
'under the portifolio of Commerce and Industry, 
ministry which has always existed in this form until 
the 1979 ministerial allocations. In November 1979, 
this ministry was split into the Ministries of Commerce 
and Industry. These new ministerial allocations have 
caused some confusion and hardships in the administration 
of some departments of the government- With respect to 
the ICDC, the activities of the former ministry have 
been split down the middle,some of them going to the 
new Commerce Ministry and the rest to the Ministry of 
Industry. for the purpose of our analysis, we
shall treat these two ministries as one because, the 
respective ministers as of now exercise the same powers 
over the corporation. This position is akin to what 
existed in the ICDC before the 1979 ••Nyayo” General 
Election.
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Under the ICDC Act, the Minister responsible for 
the Ministry of Commerce and Industry is empowered 
to appoint the Chairman and the other members of 
the Board of Directors of the Corporation. The Act 
specifically stipulated that:

••The Corporation shall consist of the 
Chairman and not less than five nor more 
than nine other directors, all of whom 
shall be appointed by the Minister”

Since the members of the Board of Directors 
appointment to the Minister, it is expected 
will submit to the policy directives of fehe 
when and if he issues any. Disobedience or 
of the government policies as transmitted to 
Corporation through the Minister may lead 
members of the Board of Directors 
director who disobeys or neglects such 
being fired from the services of the corporation. 
It is also expected, in theory at least, that the 
Minister in choosing the members of the Board of 
Directors of the Corporation, will not only look for 
persons who have the expertise and requisite experience.
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"The ICDC shall in the exercise of its powers 
and in the performance of its duties under this 
Act or any ether written law, act in accordance 
with general <W special directives that 
may be given to it by the Minister" ^27

The Minister is authorised under the Act to issue 
policy directives, of both a general and specific 
nature to the corporation. The issuance of these 
policy directives gives an opportunity to the govern
ment which funds the corporation to control what the 
corporation can do. S.8A of the Act, states tha't:

but also look for persons who are generally 
agreeable to government policies so that the instances 
of Board disobedience of Ministerial directives is redu
ced. But as we shall see in a short while, when we 
discuss the informal controls, the practice is not 
so simpliciticl Other considerations are brouaht 
to bear when making board appointments. Not only does 
the Minister or the President consider the knowledge 
and experience that one is bringing to the corporation 
but also his political standpoint in relation to the 
government. And once the appointment has been made, 
the practice of political patronage within our political 
system makes it almost impossible for any board 
directors to stand up against the decisions or .
of a Government Minister.
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Although the ICDC had been performing its corporate 
functions since 1952, it was not found necessary 
to set out this control mechanism in the organisation
al structure of the corporation until 1967. The change 
of attitude on the part of the government can be ex
plained by the desire to control some dissident corpo
rate managers who had been inherited from the colonial 
regime. In 1964, a cabinet Minister when answering 
a question in the National Assembly said that the need 
for controlling the activities of public corporations 

because: ’=When we became independent there
certain Chairmen of these organisations with whom we 

228 had trouble”. During the parliamentary debates
leading to this amendment, the then Minister for 
Commerce and Industry Mr. Mwai Kibaki, said that he 
sought to introduce this amendment so that there was 
no doubt as to who was the boss so far as the formula
tion of corporate policy was concerned between the 
Minister and the Board of Directors of the ICDC. 
Mr. Kibaki said:

Because of the urgent need by the African 
Government to control the economy, there was the desire 
to control or at least subordinate the economic power 
position and interests of the settler community who 
had hitherto controlled the Kenyan economy. The domi- 
naffd0 of the economy by the settler community even

/“The/ lack of ministerial control was an 
oversight which should now be corrected so as to 
avoid any doubt as to who would be able to 
give directives, if there was a conflict 
of opinion between the Board of Directors 22Qof the Corporation and the Mxnister”
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after political independence caused anxiety to the 
African Government, because some of these settlers 
were not xvilling to implement the governments’ 
policies, particularly on Africanisation. Mr. Nowrojee 
has observed that the desire to control the activities 
of public corporations which had hitherto operated 
under European and Asian commercial and industrial 
bourgeoisie, was made even more acute because of lack 
of ’’informal" controls or relations between the new Afri
can Government and these corporate managers. If 
’’informal" controls had been developed, the government 
would have found it superfluous to develop other 
methods of control, particularly the formal legal controls, 
necessitating the amendment of the constituent Acts. 
Mr. Nowrojee has stated that.

"No social patterns had as yet been 
established that gave the Informal controls 
to the newly constituted government. 
Accordingly, though the state capital 

available or the potential capital 
successful public enterprise 

available, the legal structures 
still defective to assist 
would be beneficiaries."

newly acquired power, the African Government, 
its Ministers, sought to control the activities 

of the officials of public corporations. This gave 
the government the opportunity to control the economic 
enterprises that were being managed by public corporations. 
With the appointment of officials to these public 
corporations who owed their economic power and political
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allegxence to the African Government, the need 
for these formal legal controls became unnecessary, 
"Informal" Controls developed between the corporate 
managers and their counterparts in politics* We 
shall now turn to a discussion of these "informal" 
controls,between corporate managers and the poli
tical bureaucracy.

Formal legal relationships are not always 
the best working relationships that intimate insti
tutions 9 w'orking for the same goals and objectives 
are bound to have. As Mr. Nowrojee has observed above 
Informal, non—legal relationships are usually esta
blished between the institutions and the persons 
charged with the responsibilities of administering 
these institutions. This is true of the relation
ship that exists between public corporations and the 
parent ministries in Kenya. During the colonial period, 
the social patterns created by the government dictated 
to the public corporations what interests they were 
established to serve. In this role, public corpora
tions needed very little telling, leave alone control 
by the Central Government before they could fulfil this 
role. Immediately after independence, with the change 
of the political pov/er structure within the country, 
there was a temporary confusion of the set social 
patterns, with the colonial goals and objectives for 
which public corporations were established,
being subordinated to those of the new African elite.
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When we 
of the ICDC on 
the control 
his 
day-to-day management 
Mr. Wamae said:

talked to the then Executive Director 
the autonomy of his corporation from 

of the Central Government, and how far 
corporation operated without interference, in the 

of its corporate affairs.

«The ICDC has excellent relations with the 
Government- Since the 1967 period, which was 
a crisis period for the corporation, the 
corporation enjoys government confidence. 
Most of the' policies implemented by the corpo
ration are formulated by the corporation 
in its board of director's meeting. m 
any case, both the ICDC and the government 
officials regard each other as colleagues.

who had taken over the reigns of political 
power. With this change in the political power 
base, there was an inevitable conflict between the 
political and commercial wings of the state, now 
that independence had ushered in a completely 
group of politicians. After independence the
African Government, aware of the dangers of depending 
on a politically uncongenial commercial bureaucracy, 
strove to establish one of its own from the young 
African elites, for whom independence must have re
presented some economic gains, which had been denied 
them during the colonial period. With the entrench
ment of the Young African elites into the commercial 
and industrial sectors of the economy, it again became 
superfluous to enforce the formal legal controls set 
out in the legal provisions establishing these public 
corporations.
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all engaged In national building. 
At another level, the Ministries of 
(Commerce and Industry) and Finance with 
which we work very closely, are represented 
on the Board of Directors. If there is any 
policy that the Government wants to intro
duce, normally the Government introduces 
such policy through their representatives 
the Board of Directors. Very often, the 
Government views are debated by the Board of 
Directors of the ICDC and if found sound, 
are adopted. V/e only adopt Government policy 
because it is sensible as a policy and not 
because it was put to us as a directive from 232 the Government”.

Throughout the interview, the Executive Director 
was emphatic of the good relationship existing between 
the corporation and the Government and how informal 
this relationship is. The formal legal powers and 
controls have been put in disuse and replaced by 
the ’’informal” relationships which Mr. Nowrojee 
has discussed so well above. Although the formal 
legal mechanisms are available on the statute books, 
they are not called into use, unless there is a 
breakdown in the "informal" relationships. The corpo
rate managers of public corporations in Kenya in fact 
consider themselves as colleagues rather than subordi
nates to the Ministers and other Government officials 
charged with the responsibilities of supervising the 
activities public corporations. This line of de

in the management of public corporations is 
to Kenya. The same phenomenon was observed
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mtmistry of financeTHE(2.)

Because
Ministry 
government

of the special interest that the
of Finance holds in financial matters within 
ministries and other public institutions,

in the Ghanaian situation. Professor Pozen stated 
that: "the conception of the board of directors 

a meeting place for the representatives of diver— 
233 gent interests is wholly mistaken." The members

of the ICDC Board of Directors in terse and the officials 
(both politicians and civil servants) of the controll
ing ministries form a homogenious group who have no 
antagonistic class interests. Their interests as one 
class are the same i In terms of the control of the
activities of the parastatal sector, the government 
can quite easily impose its will on the public corpora
tions informally, by assuring the coisamercial and indu
strial bourgeoisie who manage public corporations, 
of some economic benefits. This is what happened in 
the 1964-1967 period. The conflict in interests which 
existed between the politicians and the commercial 
and industrial bureaucracy, between the corporate 
managers and their counterparts in the ministries, 
were ironed out by the appointment of Africans as 
managers, and who depended on the government for their . 
economic wellbeing, if they supported the political 
system. These two groups of people, the commercial 
and industrial bourgeoisie on one hand and the po
litical bureaucracy on the other, form the homogenious 
comprador class, who in this country„ are an appendage 
of the international bourgeoisie.
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As at June 30, 
of Kenya had s lUnk Kshs.
This accounts for about 74 per cent 
funds.Obviously this is too substantial 
ICDC for the government and the

Ministry 
predecessor 
a loan from the 
government 
into the 
was in non 
financial year 
tion had 
the 
into the 
of all

it is imperative that this ministry, which is now 
under the office of the vic-president, should exercise 
some responsibility in controlling the powers of the 
ICDC. The reason for the financial interest by the 
Ministry of Finance in government departments and other 
public institutions is not far to find. This is that: 
’•the operations of all government departments and 
public corporations, even when they are not recipients 

' of budgetary funds, have effects on the national fina- 
nee” Indeed the Ministry of Finance has a great
deal of interest in public corporations in Kenya, which 
corporations are expected to contribute significantly 
to the national development effort. The Ministry of 
Finance is charged with the overall responsibility of 
allocating finances to all government departments and 
other governmental agents, of which ICDC is one.
„ , e H of the ICDC Act, "the Minister of Finance, Under d.x-fc .may with the consent of parliament, make advances or 

corporation”, to enable it to discharge 
' IZs^functions properly and with efficiency.

This is what the government, through the
of Finance has just done. In 1955, the IDC, the 

of the ICDC, was established by granting it 
Colonial Government. By 1965, the 

through the Ministry of Finance.had committed 
ICDC KShs- 9,321,220, of which KShs.4,036,220 
-interest bearing loans. By the 1978/1979 
—, the financial position of the corpora- 

substantially changed. As at June 30, 1979, 
Government of Kenya had s -unk Kshs. 469,584,200.00 

_ — a — K for* ahnnl* 235ICDC.
the ICDC 

a holding
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investment policies of public

Ministry of Finance to merely sit back and watch the 
money being put to improper use. Under S.a(i) of the 
ZCDC Act, the corporation is authorised to raise 
"money with or without security”. In the exercise 
of this power, the corporation must seek the appro
val of the Minister of Finance. The mandate to 

authority before the ICDC exercises these borrow
ing powers is granted under S.9(i) of the Act. This 
section provides that:

The recent Review Committee of Statutory Boards, 
strengthened this control role by tfee Ministry of 
Finance by establishing an Investment Division 
in this ^ninlstry, which division was charged with 
the responsibilities of monitoring government invest
ments. This division will go along way in control
ling the investment policies of public corporations.

"The borrowing powers of the corporation 
shall be exercised only with the approval 
of the Minister of Finance as to the 
amount, sources of borrowing and the 
terms and conditions on which the borrow
ing may be effected”.

In exercising this power under the ICDC Act, the 
Minister of Finance has considerable control over 
the activities of the corporation. Since the avail
ability of finance is central to every undertaking 
of the corporation, it is true to say that the 
ministry plays a central role in shaping the acti
vities of the corporation by allowing or disallowing 
it to use certain sources of finance.
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pjresident 
of the 
be 
in the 
corporation* 
of the ICDC 
between 
Finance, 
The lack of 
points 
between

The ICDC is one of the public corporations that 
will be directly affected by the functions and 
powers of the new department of the ministry of 
Finance.

The necessity of having more than one ministry 
controlling the activities, functions and powers of 
the ICDC is not immediately obvious. The M.inistries 
of Commerce and Industry are charged with the control 
of the functional aspects of the corporation, whereas 
the Ministry of Finance is charged with the control 
of all the financial matters of the Corporation. One 
would have expected that one ministry would be suffi
cient, since each ministry of the government is 
expected to be well informed about governmental po
licies which bind the ministries of the government 
together. This assumption underlies the important 
constitutional law doctrine of collective responsi
bility* even more strange for the ICDC Act
to insist on the approvals of three ministers before 
any financial disbursement is made by the corporation, 
when it is remembered that all these ministers and 
their permanent secretaries are nominees of the 

and are members of the Board of Directors 
Corporation. This statutory provision can 

the source of conflict between these ministries 
management of the corporate affairs of the 

VJhen we asked the Executive Director 
whether there have been any conflicts 

the Ministries of Commerce, Industry and 
he said; there had been no such conflict, 

conflicts notwithstanding, this provision 
to the almost complete lack of co-ordination 
government ministries on certain important
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••A person lending money to the corporation 
shall not be bound to inquire whether the 
borrowing of the money is within the 
powers of the corporation or be concerned 
to see to the application thereof or be 
answerable for any loss or misapplication 239 thereof.

Perhaps, the most important significance or 
effect of the trippie ministerial control over the 
ICDC, is that the doctrine of ultra vires which we 
discussed in chapter one*as one of the consequences 
of incorporation, is of no consequence so far as the 
exercise of the borrowing powers of ICDC are con
cerned. Creditors to the corporation are not required 
to ascertain for what purpose or objectives the money 
the corporation borrows from them will be used, and 
whether those purposes or objectives are the authorised 
objects J^the enabling statute. The Act stipulates 
that:

policy issues regarding public corporations. The 
normal situation would have been to have one ministry 
responsible for the affairs of the corporation, 
and through that ministry, the other interested parties 
within the government would transmit their interests.

This provision means that the ICDC an<2-its potential 
creditors are free from the absurd effects of the 
ultra vires doctrine as construed in the cases of 
Re Jon Beauforte and Re Lee Behrens and Co. Ltd. 
Although the application of the ultra vires doctrine 
is of no consequence, so far as the borrowing powers
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Under S.12 of the ICDC Act, the power of the 
Board of Directors of the Corporation to declare 
dividends is curtailed by allowing tfee Minister of 
Finance the right to direct the corporation as to the 
use of its profits from time to time,after consultation 
with the Minister(s) of Commerce and Industry. The

The non—application of the ultra vires doctrine 
in so far as the borrowing powers of the Corporation 
are concerned, may some pressure from
the financial community and other lending institu
tions at the time when the ICDC Act was being formula
ted. Just as there is preference by international 
lending institutions for the public corporation form, 
so also, it is possible for private lending agencies 
to pressurise the government into securing their lending 
by removing some cumbersome principles applicable to the 
Company law form. The responsibility for checking that 
the loan sought by the corporation is for the authori
sed objectives rests on the government ministries 
concerned with the supervision of the ICDC activities, 
rather than the lending institutions. The ’’pressure” 
theory is feasible because, most of the institutions 243' which lend to the ICDC are Banks, which are only 
too aware of the implications of the ultra vires 
doctrine.

of the Corporation are concerned, it is AebedSibfe 
whether the doctrine does not apply to the corporat
ion where the corporation has no capacity.power 
to act at all- If the corporation purports to 
discharge a function, which is not allowed for at all 
by the enabling statute, such act or acts would 
be ultra vires the Corporation and therefore so far 

the Corporation concerned, void.
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IVe

INSPECTORATE OF STATUTORY BOARDS(1.) THE

THE OFFICE OF THE PRESIDENT
STATUTORY BOARDS AND THE PARASTATALS ADVISORY 
COMMITTEE)

Minister of Finance has the mandate to direct 
the Corporation "to pay into the consolidated 
fund any money held by the corporation and deemed 
by the Minister to be a surplus to the Corporation* 
existing or anticipated requirements" ^44 
provision ensures that the profits made or realised 
by the corporation,are not dissipated in non—priority 
and minor schemes and programmes of the corporation, 
leaving other more urgent programmes of the govern
ment unattended. The profits made by the corporation 
should be available for re-allocation by the Minister 
of Finance to needy areas of the economy through the 
central planning agency. In this way, the Minister 
of Finance exercises a great deal of influence on the 
activities of the ICDC.

The Inspectorate of Statutory Boards was esta
blished under the Office of President in 1966. 
Although the idea was a novel one, and one which 
could go along way in harmonising and co-ordinating 
the activities of public corporations in Kenya, the 
Inspectorate was never really developed to a full-

(Ths inspectorate of
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The Inspectorate’s terms of reference were 
envisaged by the Review Committee of Statutory Boards 
to be: the examination of organisational effectiveness 
of parastatals in the light of their mandates and the 
enabling Acts; receiving and advising on the financial 
position of each public corporation on an on-going 
basis. This includes • the • examination of 
existing procurement and tendering procedures, suoer- 
vision of the implementation of general and specific 
government directives to public corporations

fledged government department. It is for this 
reason that the Review Committee of Statutory 
Boards,^^^recommended that the Inspectorate should 
be strengthened so as to play a more effective role 
as an instrument of government supervision of the 
activities of the parastatals sector in Kenya. The 
Review Committee envisaged a small but closely co
ordinated and adequately staffed department with 
properly qualified staff under the office of the 
president, which should not be a policy implementing 
agency, but rather,should have capacity to evaluate 
policy and comment on and monitor the manner in which 
the policies are being implemented. To enable the 
Inspectorate to perform its functions properly, the 
Chief Officer of the Inspectorate was made a member 
of the Parastatal’s Advisory Committee. The main 
responsibility of the Inspectorate of Statutory Board 
was designated as the giving of consultancy services 
to corporations and their parent ministries on matters 
pertaining to the effective management of public cor
porations. Such consultancy services included the 
following areas: accounting, cost control, budgeting 
and financial reporting.
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Another newly 
and control of the 
in Kenya is the l-

matters as allowances and emoluments, terms and 
conditions of service, use of official transport and 
the acquisition and disposal of valuable assets, to 
test-check the management styles and practices to instil 
a more urgent sense of public accountability, to 
participate in review exercises with ministries and other 
outside agencies of parastatals, to attend board meetings 
in order to come to grips with the internal organisational 
stresses in the parastatals, to maintain liaison with the 
controller and Auditor-General and other professional 
auditors and finally to provide on-going and in-depth 
management audit services to public corporations. ^47

From the wide spectrum of services to be provided 
by the Inspectorate of Statutory Boards, one can discern 
a movement, in terms of control and supervision of the 
corporate affairs of public corporations, from the parent 
ministry to control by the Inspectorate of Statutory Boards. 
The Inspectorate is expected to regulate and supervise 
public corporations in matters of policy implementation 
which have been matters hitherto performed by parent mini
stries of Commerce and Industry. This confusion of roles 
is bound not only to cause conflicts between the Inspecto- 

the respective ministries, but it is also bound 
tZ reduce the element of political accountability, since 
the inspectorate unlike the parent ministries is headed 
by a (mere) civil servant whose functions do not 
involve a ’’political” element.

created organ for the supervision 
activities of public corporations 

Parastatals Advisory Committee. ^48
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will 
performed

the Permanent Secretary, Ministry of Finance;
the Permanent Secretary and Director of Personnel 
Management;
the Permanent Secretary, Ministry of Economic 
Planning and Development;
the Inspector of Statutory BoardSjand
the Permanent Secretary of the ministry under which 
the Corporation being considered falls or comes.

With the establishment of these two organs: the 
Inspectorate of Statutory Boards and the Parastatal 
Advisory Committee, the role of parent ministries 
as policy formulating organs of public corporations 
be greatly diminished* Combining the roles 
by these two org-ans of the government is equivalent to 
creating a "Ministry of Parastatals" within the Office 
of the President. Unless the Acts establishing public 
corporation are amended to incorporate the new structu
ral form within the law, there is a greater danger of'

The Permanent Secretary, Office of the President 
<novz known as the Chief Secretary), as the Chairman;

The Parastatals Advisory Committee’s stain term of 
reference was to be the formulation of policy considera
tions affecting public corporations, and in particular 
to advise the government on such matters as the; 
"establishment, amalgamation, winding up and any such 
other matters relating to the proper organisation of 
public corporations in Kenya"

The Parastatals Advisory Committee, it was recommended 
by the Review Committee of Statutory Board, was to 
be made up of high ranking government officials. The 
Committee is made up as follows:
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^LEGISLATIVE OR PARLIAMENTARY CONTROLV.

•’Members of Parliament represent both the 
consumers and the tax payers. As represent
atives of consumers, they are interested in 
the efficiency of the industries as it affects 
prices and the quality of services; as re
presentatives of the tax payers, they are

conflict between the parent ministries and the two 
organs. There is also danger of duplication of work 
between these different institutions of the government. 
If remedial steps are not taken to avert the conflicts 
that are bound to result from this organisational form, 
the organisation, control and supervision of public 
corporations in Kenya will even be more confused than 
hitherto known.

Public corporations in Kenya are creatures 
of parliament or are established under statutory autho
rity, and are therefore ultimately responsible to 
parliament. Although Parliament does not exercise 
control and management functions over public corpo
rations, having delegated these responsibilities to 
the ministries of the government under whose porti— 
folio the public corporations come, it still has 
residual Interests and exercises certain responsibilities 
for the proper organisation, management and control of 
the public corporations. As the Select Committee of 
the British Parliament observed with respect to nation
alised enterprises in Britain;
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the

interested in the financial performance 
of the industries and their contribution **
to furthering the public interest”.

Annual Appropriations, comprising 
1 and grants;

2. through 
in loans

3. through 
the Annual 
rations;

i, through legislation
Amendment s

Parliamentary questions and debates on 
Reports and Accounts of public corpo-

: Acts of Parliament, 
to parent Acts and delegated legislation;

its general
general i—
the corporate
rporation.

In 
has the 
altering 
public co

through private members motions,when the 
members have learned of the performance of 

corporation and they seek to question it.

", duties of legislation. Parliament 
mandate of limiting, expanding .or even 

functions of any particular 
In this general duty. Parliament

In Kenya, 
public corporations 
general public in 

. their goods 
fund 
doing, seeks 
rate efficiency 
In Kenya 
is exercised in

Parliament exercises control over 
as the representatives of the 

the twin interests of consumers of 
and services and as the tax payers who 

the public corporations. Parliament by so 
to attain public accountability and corpo- 

in the functions of public corporations. 
, Parliamentary Control of parastatal activity 

four main ways:
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and its members have the freedom of airing or 
expressing their views on the performance or the 
expected performance of any public corporation, be 
it already established or in the.process of being 
set up. If any particular format set for a public 
corporation is found inoperative, or defective in 
any way, parliament can revise the format through 
amendments to the parent Act. The last such amend
ment on the ICDC was in 1967, which amendment authori
sed the Minister to issue directives of a general and 
specific nature from time to time. 251 general
duty of updating the powers and functions of public 
corporations, parliament ensures public corporations 
remain accountable for their corporate acts and duties

The Annual Appropriation debates are another 
opportunity for Parliament to exercise its control over 
public corporations. Under S.ll of the ICDC Act the 
Minister of Finance can only" make advances and grants" 
to the corporation with the approval and sanction of 
Parliament. Before Parliament has given its consent 
to the annual appropriations to the corporation by the 
Minister of Finance, the Minister cannot in his own 
right grant any money to the corporation,to be disbursed 
on any activity. Before parliamentary consent is granted 
normally parliament seeks an account of the grants 
of the previous year or years. The Corporation must 
also give an explanation as to how it proposes to use 
the funds being requested for. Members of Parliament 
usually take this opportunity to express their views 
on the general performance of the corporation. if 
Members of parliament feel that the corporation has 
lived up to expectations, they may reduce or in 
alter the amount of money requested for. in +-h •
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members of parliament have their will over the corpo
ration. The Loans, grants given by the government 
to the ICDC now stand at KShs. 469,584,200.00.^52 
This is a large sum of money by any standards.
This may be a reflection of the confidence Parliament 
and the government in general,have in the activities 
of the corporation.

Although the submission of the books of Accounts 
of the corporation, in the form of Annual Reports 
Accounts is a useful device and used well can go 
along way in controlling and streamlining the corporate 
activities of managers of public corporations, it is

Parliamentary debates on the Annual Reports and 
Accounts of the ICDC are another way by which Parlia
ment can influence the activities and functions of 

cor por at ion. Under S.14 of the ICDC Act, the 
books of accounts of the corporation, reflecting the 
true and fair state of the corporations business must 
be kept by the Board of Directos of the Corporation and 
submitted to the Minister, who in turn lays them before 
Parliament for debate. The submission of the books of 
accounts to parliament for scrutiny and subsequent de
bate can be a source of fear and a cause for discipline 
on the part of the corporate managers. Corporate mana
gers fearing any disclosures in the Annual Reports and 
Accounts of mismanagement and misappropriation of the 
corporation’s funds, strive to manage the corporation's 
g^ffairs diligently? so that they may be commended by 
Parliament as trustworthy and conscientious managers. 
In this way. Parliament ensures that the corporate 
managers use the corporation's funds for the purposes 
authorised by statutory provision*
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Parliamentary questions can also be used by 
members of Parliament to bring to light the activities

interesting to note that this mechanism has not been 
fully used in the last ten years or so. A perusal 
of Hanzard Reports indicates that the Kinister(s) 
of Commerce and Industry have not formally laid be
fore Parliament any of the ICDC’s Annual Reports 
and Accounts since 1970. The only references made to 
the corporation’s work has been through the reports of 
the Controller and Auditor General. The Controller 
and Auditor-General’s report, which is annually tabled 
in Parliament, consistently refers to some of the 
activities of the corporation. On the 1978/1979 
Annual Report and Accounts of the ICDC, the Controller 
and Auditor General says:

This report of the Controller and Auditor-General is the 
only verification that the Corporation and its corporate 
managers disburse their annual appropriations on autho
rised activities of the corporation. An explanation 
of this sad situation where. Parliament does not review 
from time-to time, the activities of public corporations 
was said to be the shortage or lack of parliamentary time.

Accounts of the ICDC have been examined ... and 
result of the audit conducted, I certify 
the Balance Sheet and the Profit and Loss 

Account, when read together with the notes 
thereon, are in agreement with ths books of 
accounts of the corporation which are kept 
according to the historical cost convention 
and represent a true and fair view of the 
state of the Corporation’s affairs as at 
30th June 1979 ... "
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The work of Special Committees of the National 
Assembly, notably the Public Accounts and the Finance 
Committees, is crucial in the control of the activities 
of public corporations.These Committees reoorf-“***■ u annually 
on the use of public funds allocated to Ministries of 
the government and other public institutions. Misuse 
of public funds allocated to these public instituti 
by Parliament is reported to Parliament bv. ,  . t-uese committeesfor further action. Private members of the National 
Assembly may also introduce Private Members Bills to 
and control the activities of public corporations 
Parliament also utilises Commissions of Inquiry

of public corporations. At short notice, the Minister 
in-charge of the corporation which is the subject of 
the question, is expected to tell the National Assembly, 
and through it, the public at large, some aspects of 
the performance and activities of the corporation. 
Parliamentary questions are usually used when there 
are allegations of maladministration or some other mis
use of corporate power by the management of the corpo
ration. V/ell used, parliamentary questions can be 
serious deterrents to the misuse of corporate power 
by managers of public corporations. Although the ICDC 
has not been involved in any controversy that we are 
aware of, one is reminded of the recent allegations 
against the National Construction Corporation. a 
member of Parliament, through a Parliamentary question 
requested the Minister of Works to explain allegations’of 
mismanagement and tribalism against the corporation in 
the process of answering this question, it was disclosed 
that the National Construction Corporation is managed 
by people from one tribe and that the corporation’s 
contracts and businesses are awarded on tribal grounds
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Overal, the ability of Parliament tto control 
the activities of public corporations, depends on 
many factors, the most important being the role 
and place of the legislature in the baSance of political 
power in the country. In recent years,, Parliament in 
Kenya has been relegated to an instrument to rubber
stamp government policies. Although tSe quality of

important controls of not only corporate power 
but also* the misuse of the public mandate by the 
government- It is not the Commission of Inquiry 
as such,as the fear of one being appoieited to investi
gate a particular corporation, that forces the manage
ment of every corporation to perform its duties and 
“functions with diligence and scandal free* In 1966, 
Parliament appointed a Commission of inquiry to in— 
vestigate the Maize and Produce Board, after
allegations of corruption and mismanagement were 
levelled against the management, particularly the 
Chairman and the General Manager- In 1978, another 
Commission of Inquiry was appointed by Parliament to 
investigate the effects of establishiis^
Halal Meat Products Co. Ltd., a private Company establi
shed by Messrs Modha and Adams with a government loan 
from the Danida — the Danish Foreign Aid Agency, on 
the Kenya Meat Commission, a public ctssTooration.
The exposure and embarrasement, both fiar the corporation 
and its officials which follows revelations made 
to Commissions of Inquiry is the type ©f publicity that 
any corporate manager would like to ave^id- Although 
the ICDC has not been the subject of a Commission of 
Inquiry, the mere possibility of such an inquiry is 
apparition which the management of the corporation 
must guard against.
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life 
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up

that parliament has not the continuity of 
to enable it to follow-up the day-to-day i 
ment of public corporations. Recesses come 
top often and they are too long, so that Members 
of Parliament are not enabled to follow-up what 
might be going on in these institutions. Some
times recesses are timed to come in the middle 
of some important business so that the Members 
of Parliament loose truck of the seriousness 
of the matter under consideration. By
time the recess is over, the Members of Parlia
ment will have lost the enthusiasm and drive in 
the matter;

Parliamentary debate is still fairly high, and 
the members of parliament can still make bold 
criticisms of the government and its policies, 
the government has become increasingly impatient of 
any criticism and opposition. Because of this incre
asing impatience on the part of the government, not 
many people can risk crossing "swords’* with it. We 
can isolate about three" factors which mitigate against 
the proper and efficient control by Parliament of 
public corporations in general and the ICOC in parti
cular. These factors ares

the quality of parliamentary debate is increasi
ngly becoming low, following the "witch-hunting" 
by the government of dissedents in Parliament 
At least, during the last few years of the 
Kenyatta regime, opposition to government 
policies and programmes was taken very serious
ly. Two instances will suffice to il’uct- 
this phenomenon. The Murder of m»- t• u.M. Kariuki, 
M.P. in early 1975 and the suppression of a
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Report, of the Commission of Inquiry set up by *
Parliament to investigate his death is a case in point• 
Mr. J.M. Kariuki was a re-known critic of the Kenyatta 
Government on many issues, particularly the policies 
relating to land and the land tenure system in Kenya. 
The Report of the Parliamentary Committee appointed 
to investigate J.M. Kariuki*s death, stated that he 
was taken from a Nairobi hotel under police escort 
and killed in the Ngong hills area because of his views 
against the Kenyatta Government. Efforts by Parliament 
to bring to book the perpetrators of this serious crime 
failed, because the government did not support the re
commendations of the investigating committee. Although 
Parliament adopted the Report of the Commission of Inouiry 
into the death of J.M. Kariuki, the government insisted 
on merely noting the recommendations, which meant that 
the government was not to implement any of the recomme
ndations made by the investigating Committee. Eventua
lly, no action was taken by the government on the 
recommendations made by the Commission into the death 
of a.M. Kariuki. Parliament lost the battle to have 
the perpretrators of the crime against a fellow Member 
of Parliament punished. The second instance of
government persecution of Parliamentary opposition or 
criticism of its policies can be illustrated by the 
detention of Mr. George Anyone, M.P. in 1977. Mr. Anyona, 
made disclosures in Parliament about the Railways 
corporation’s involvement in some corrupt practices 
when tendering for some locomotives from Britain and 
Canada in 1977. Although the allegations made in Par
liament were subsequently proved true, and the govern
ment was forced to cancel the whole transaction between 
itself, the Railways Corporation and the British Govern
ment, Mr. Anyona was detained in complete disregard of
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PUBLIC CONTROLVI.

Lastly,

parliamentary immunities and privileges.
Resulting from these actions by the government, 
Members of Parliament are scared of what might 
happen to them in the event of their criticising 
and displeasing the government.

Because of the shortcomings of Parliamentary 
control of corporate powers, parliament acting ag the 
representative of the "public interest”, the public 
can directly partake or participate in this control 
bid in an enlightened society. Public control of 
corporate activities can be effected via the mass 
media and the press. The press in Kenya has been in 
the forefront in exposing instances of maladministration 
and other social evils that bedevil public corporations.

ths use of Commissions of Inquiry by 
Parliament has also been ill-fated. On three occassions 
Parliament has set up Commissions of Inquiry which 
went through the laborious business before it and made 
elaborate and lengthy recommendations only to be26idisregarded by the government. In the case of
the J.M. Kariuki Commission of Inquiry, some of the 
more vocal and active members of the Commission were 
subsequently followed up and forced out of parliament  262through legal manouevres.
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2. Revelations that ICDC’s Associate Company, 
the Nanyuki Textiles Mills Co. Ltd. was 
facing the danger of collapse,because the 
government was allowing too many imported 
textiles of the same quality and fabric.

The ordinary people who are in constant contact with 
public corporations, either in the capacity of 
consumers'of the goods or services produced or as 

Interested parties in the corporate business of the 
corporation, channel their complaints and comments on , 

■“the performance of public corporations to the daily 
newspapers with a view to exposing the activities of 
corporate managers- Most of these complaints and 
comments on public corporations are in the form of 
letters to the editor. Also on their own, the news
papers investigate and report on the performance of 
some of the public corporations. Through these news
paper letters and articles, corporate managers are 
called upon to explain to the public at large whatever 
may be going on within their organisations. Some examples 
will illustrate this phenomenon.

1. Revelations that some officials of the then 
Maize and Produce Board in Kakamega and 
Bungoma were corruptly buying maize from 
farmers and subsequently selling the Maize 
to the Board at the gazetted prices, and 
thus making a profit, ellicitated govern
ment action- Because of this report in 
one of the daily newspapers in the country, 
the Minister of Agriculture promised the 
general public that investigations would ' • 
be instigated to ascertain the truth, after 
which appropriate remedial action would be 
taken against the officials concerned-
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THS JUDICIAL CONTROLSVile

as
The ICDC can therefore 

any immunities 
separate 

enjoys,

led to negotiations between the government 
and the mills,which negotiations ende^ up 
in rescueing the mills by the Government 
promising to curb the importation of fabrics 
in the category produced by the mills. The 
Government also made some guarantees on the 
availability of markets for the products of 
the mills.

The recent disclosure by the press that the 
former head of the Asian Film section of the 
Kenya Film Corporation, had corruptly received 
K.Shs. 5000.00 from a Mr. Shah of Trivoli 
Cinema in Kisumu in order for Mr. Shah to be 
favoured in film supply,necessitated a state
ment by the General Manager of the Corporation 
on the state of the management of the Corpora— 

265 tion.

. The ICDC like all the other public corporations 
or even other institutions, is subject to the.general 
jurisdiction of Courts, of Lrw. As we have already 
stated, the ICDC docs not enjoy state privileges 
'Xf it were a government department. 
sue and be sued in its own name, without 
in tort. Contract and Criminal law. The 
legal personality which the corporation ,
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More importantly, courts of law stay be used 
by members of the public or by the «£nister under the 
JCDC Act, to restrain the corporatitara from engaging 
in acts or the exercise of powers wbxch are beyond 
the powers of the corporation. This situation is 
jjifferent from the position provided for under S.9(3) 
of the ICDC Act. under S.9<3), the uEtra vires doctrine 

it applies to the borrowing powers of the corpora- 
is of no consequence, because of the participation

enables the board of directors to coesduct the 
day—to—day management of the corporation in a 
business-like manner. This principHe also 
enables the corporation to own property and other 
legal rights, which are /the' subject to the general 
jurisdiction of courts of law. Courts of Law 
will adjudicate over and determine vftat legal rights 
are owing or owed by the corporation, depending on 
how the corporate managers have conducted themselves 
and interpreted the duties and functions of the cor
poration. For example, the corporation is subject 
to the general jurisdiction of courts of law when 
seeking to recover money lent to soae of the many 
borrowers and users of the Corporation’s facilities. 
In the process of exercising this general jurisdiction, 
courts of law limit and reinterpret the exercise of 
Corporate powers performed by the corporations Board 
of Directors and the management Conwsittee.

as
tion
by the ministries of Commerce, Industry and Finance 
in the approval of loans disbursed bj? the corporation. 
By virtue of this section, all the boarrowings by the 
Corporation are intra vires and an intending creditor 
to the corporation, need not inquire wfetether the money 
borrowed will be used for lawful purposes. This is 
not the end of the application of the doctrine
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SPECIAL AGENCIESVIII.

Apart from the institutions of control that 
are expressly mentioned under the ICDC Act or are 
necessarily related to the conceptual development 
of the public corporation, there are some other 
instruments of control which may at first sight look 
remote. In relation to the activities of public 
corporations in Kenya, two special agencies come to 
mind. These agencies are:,, the controller and Auditor 
General and the Development Plan. Under S. of tne 
ICDC Act, the accounts of the corporation are supposed 
to be audited on an annual basis by auditors appoint^^^d 
by the Minister<s). Normally however, the auditor 
of all public institutions is the Controller and

ultra vires to the Corporation^As we have already 
observed elsewhere in this thesis, the doctrine of 
ultra vires still applies to the activities of the 
corporation which are not permitted by law. Acts of 
the corporation, which are not authorised by the 
ICDC Act are ultra vires the corporation and courts 
of law can be used to restrain the corporation from 
misusing its Corporate powers, or using them for the 
improper purpose. Although we are not aware of any 
actual cases where the ICDC has been restrained in 
exercise of its corporate powers by courts of law, 
this power is available when need arises. Other 
public institutions in Kenya have been involved in 
where the”public interest”was threatened•
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The Ministry of economic Planning and 
is charged with the overall responsibility 
ning, co-ordinating development and 
the National Development Plan.

an officer of the Government 
267

Development 
plan

compiling
In the discharge

and Auditor—General, 
established under the Kenyan Constitution. 
The Controller and Auditor-General ensures that all 
withdrawals from the Consolidated Fund are authorised 
by law and that the moneys appropriated by Parliament 
to government ministries and other public institutions 
are used for the purposes originally planned for. It 
is in this respect that the Controller and Auditor- 
General has unearthed several scandals relating to 
misuse of public funds. Although we are not aware of any 
case where the Controller and Auditor—General has ment
ioned the ICDC as being Involved in any scandal some 
other public corporations have featured prominently 
in the reports of the Controller and Auditor—General. 
Among the most recently mentioned or named in the Contro
ller and Auditor General*s report are: the State Rein- 
surrance Corporation, in a land deal with Cargo Masters 
a private Company; the Kenya Railways Corporation
in a land deal with Cargo Masters and the State Reinsurra- 
nee Corporation^ and the City Council of Nairobi’s 
medical department scandal, where drugs worth KShs.2-21 
million could not be accounted for. Being cited by the 
Controller and Auditor-General as an institution which 
makes shoddy deals or cannot account for the funds 
appropriated to you, is a bad reputation and an embarrass
ment in the eyes of the public. Many public corporations 
strive to avoid being listed in the Controller and Auditor- 
General's report of mismanaged public institutions.
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of these responsibilities, the Ministry plays an 
important role in controlling and co-ordinating 
the activities of public corporations. The ICDC, 
any other public institution, is subject to the planni
ng exercise. The Corporation is normally expected 
to project its activities to a five-year life span 
into the future. Once the corporation has committed 
itself and the government to a particular programme of 
action, it is expected that the corporation will not 
deviate from such planned growth. This keeps the 
activities of the corporation within the government 
planned limits, and by so doing puts some restraints 
on the acts or activities of its corporate managers 
in the exercise of the corporate powers of the corporati-
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THE INDUSTRIAL AND COMMERCIAL DEVEl^OPMENT 
CORPORATION AND THS IMPLEMENTATION OF ITS 
OBJECTIVES:

1. Control of the economy through the African!- 
sation programme;

The main objectives^^y the post-independence
■ for re-shaping the functions of the ICDC were 
Corporation should perloxm xunuLions which were 

considered as crucial for national development. These 
functions were:

3. Industrialisation as a

In this Chapter, we seek to appraise the work of the 
■* ICDC, as an instrument of government policy implementation.
The main theme of this chapter will hinge on the quest
ion: how far has the ICDC succeeded in performing the 
functions for which it was established by the government? 
In answering this question, we shall try and grapple with 
the efforts the ICDC has made in trying to fulfil the 
aims and objectives for which it was established by the 
government and which formed the subject of our study in 
chapter two of this thesis.

These three themes or objectives have predominated the 
work of both the government and the ICDC, in their efforts 
to develop th© country economically. Although these
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The

THE ICDC, THE CONTROL OF THE ECONOMY AND THE 
AFRICANIZATION PROGRAMME,:

objectives represent the ambition of these two 
institutions, how far can it be said that the govern
ment through the ICDC has in fact attained these 
objectives? Or put differently, has the ICDC fulfilled 
its functions as planned by the government? The theme 
raised by these questions will now be analysed in 
greater depth, with regard to each of the objectives 
set above*

anxiety by the African Government at indepe— 
ndence to control the economy was a real one. The 
colonial economy in Kenya had hitherto been dominated 
by the minority settler community with the help of 
international finance capital. The racial discrimi- 

and segregation which had permeated the whole 
colonial economy and life had to be controlled in 
independent Kenya, by the inclusion of Africans in the 
economy, from whence they had been deliberately exclu- 

27i Luckily for the African Government, the policy 
of Africanisation was not completely new. This was 
pursued by the colonial administration in what was called 

px-Qcess of co—optation of Africans in^the economy. 
With the "winds of change", blowing in the 1950s and the 
early 1960s, the "progressive" wing of settler communi
ty anticipated that the only way for the settler gains 
in Kenya to be preserved, was by co-opting a few, mainly 
elitist Africans into the "property owing class", as 
an insurance against reverse discrimination.
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when these Africans ultimately gained the reigns 
of political power with independence. The Manifesto 
of the New Kenya Party, a party comprising of the 
white settlers in Kenya, advocated fox a limited 
amount of Africanisation of the econc^y. 
manifesto stated:

The ICDC has been fully pre—occupied with these 
functions. As of June 30 1975, the XCOC had disbursed 
through the Small Loans Scheme Kshs. 258,062,180.00 to 
6304 projects and traders. This figure does not actually

”We advocate for the allocation of considerable 
financial resources to enable such people 
(Africans) to be trained and where deserving 
financed for entry into the fields of Commerce 
and industry and improved farming as well as 272 into the profession is.”
With help and blessings of international finance 

capital,^*^^ the new African Government embarked on the 
Africanisation programme, early in its tenure of office. 
The Africanisation of Commerce, industry and land owner
ship was noted as urgent on the priority list, and as 
a measure of containing nationalist pressure. 274 
With respect to the Africanisation of Commerce and 
industry, the ICDC emerged as the single most important 
government implementing agency. The ICDC has acted as 
the main implementing agency of governaent policy by: 
making capital available to Africans with small down 
payments and at low interest rates; advancing capital 
through the Small Loans Scheme to African traders and 
businessmen and lastly, by following-up^the provision 
of capital with extension services.
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jrepxresent the amount of money and number of projects 
the ICDC had aided up to June 30, 1975, but rather 
the projects and finances outstanding as at the time. 
In the financial year 1974/75 alone, 333 projects had 

the 
276

nature of this so-called Africanisation
V^rlters steeped in their ideological biases 

diffei^®*^^ interpretations of this phenomenon, 
those who 
was

What is the 
programme?' 
have given 
There are those who believe that the Africanisation 
programme was a programme of action to give an opportu
nity to Africans to own property, which opportunity 
had been denied them during the colonial period. 278 
on the other hand, there are those who believe that the 
^f^j^canisation policy was nothing more than an express
ion of economic nationalism on the part of the new 
African Government. We think that, it is importa
nt to understand the true nature of the Africanisation 
programme by looking at its link wxth international 
finance capital- This is because, we think that, 

the Africanisation programme had a lot to do 
with nationalism in this country, there is the element 
of its being used as a comouflage policy to hide the 
"Extent of domination of international finance capital

the financial year 1974/75 alone, 
fully repaid their loans to the ICDC^ cn.e repay— 
ment sum totalling KShs. 33/100,840.00. 276 1978/1979,
the outstanding total of the Small Loans Scheme was 
K.Shs. 293,761,780.00., With 6186 projects and traders. 
In 1978/1979 alone, 532 Loanees fully tepaid their loans 
contributing KShs. 77,836,920 to the finances of the 
ICDC. Between the years 1974/1975 and 1978/1979,
the ICDC has aided about 8,000 projects and traders 
with a financial turnover of K.Shs. 376,320, 385.00. 
The Medium and Large Scale Loan Schemes were also 
administered by the Development Finance Company of 
Kenya, the Kenya Industrial Estates Ltd. and the 
Industrial Development Bank Ltd.,all associated compa
nies of the ICDC-
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in our country.

The

Kenya’s economy is run 
and we are fortunate 

African government content to 
» 281it that way”.

••Let us be frank, 
by 6,000 Europeans, 
to have an *--
leave

A substantial share of the XCDC funds come from 
external sources both public and pirvate sectors. The 
most important of these sources are: the United States 
of America, KShs- 1,000,000,00; the Swedish Government 
(SIDA) , KShs. 7,004,400.00; the West German Government 
KShs. 7,111,540. and the World Bank through IDA, 
10,000,000.00. The private investors include: A Bank 
Consortium, KShs. 1,880,000; Barclays Bank International, 
KShs. 5,555,560.00; McKenzie Dalgety (Kenya) Ltd, 
KShs. 333,320; the Standard Bank Ltd, KShs. 7,777,800 
and the Exibank of the USA, KShs. 6,865,660.00. The 
external finance accounts for about 15 per centum in 
1979, as compared to about 22 per centum in 1977. ^80

infiltration of foreign capital into the ICDC, 
a government institution, in this magnitude is evidence 
of the fact that the African Government is far from 
being in control of the economy. Finance capital uses 
the government structure to rally a Small percentage of the 
population in the economy to play some auxiliary role in 
the economy, without allowing them any control of it. 
Loans of varying magnitudesare given out to a small 

African traders and petty businessmen in the 
of Africanising the economy, when in real fact, 

under the hegemonic control of finance 
records in an interview with a

Kenya,

number
name
the economy is 
capital. Jorgensen
British director of a manufacturing company in 
as having been told that:
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«Wananchi”» 
evidence that

petty-trading 
manufacture 
alism. 
exhibits 
"uhuru” 
stries are 
tions. 
that:

•'Here the parastatals have been used to establish 
and entrench the new national bourgeoisie and 
secondly, Uiat they have been used to safe
guard its (finance capital) position, by 
the advancement of a parastic buffer "sub-class" 
hv the satisfaction of some of the aspirations 
of the latter”.

In this way, the Africanisation programme ••whitewashes” 
the role and effort of the African government in 
transferring businesses from the non-Africans who 
dominated the economy during the Colonial period 
to Africans. In the estimation of the ordinary 

t^e Africanisation programme is living 
the government is making efforts to 

transfer businesses, giving an opportunity to internation
al capital to dominate the economy without raising any 
nationalist feelings. In so far as the ICDC is the 
main agency for the Africanisation programme therefore, 
it performs the role of a comouflage institution: 
hiding the full extent of foreign capital exploita
tion of our economy. The ICDC encourages under the 
Africanisation programme, the elites to engage in 

and what we shall later call "pin’’ 
as a measure of containing African nation— 

The government uses these petty-traders as 
of its efforts to distribute the "fruits’* of 
to "Wananchi”, when the big businesses and indu- 

under the control of multinational corpora— 
Writing on this .point Mr. Nowrojee has observed
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Africans as
J:-atber than 
of the high 

standing at 14 per 
Also because

1. Most banks still view 
merely potential depositors 
borrowers. This is because 
rate of interest, 
centum on all bank loans.

The failure of the Africanisation programme can 
also be explained at another level. This is the lack 
of capital, expertise and business experience on the 
part of the aspiring African businessmen. Even when the 
"European” and "Asian" businesses are bought by the ICDC 
or any of its various subsidiary companies and trans
ferred to Africans, there is still the danger that the 
African(s) might resell these businesses back to non
Africans. If an outright resell is not considered, 
non—Africans are invited to participate in the 
business as senior sleeping partners- This is 
mainly due to the fact that the African businessmen 
lack sufficient capital and at times the experience 
to manage these businesses as a result of the colonial 
system. This is what has been called the problem 
of "window dressing". Most African businessmen, claim 
that most of the lending institutions in the country 
are unwilling to avail to them sufficient capital to 
efficiently manage their businesses. This claim is 
borne out by some statistical facts. As late as 
1967, loans to Kenya Africans and Kenyan "African" 
businesses accounted for only 2.6 per centum of the 
total loans and advances of all the Commercial banks 
operating in Kenya. Apart from the historical
reasons already given, lack of capital on the
part of African businessmen is as a result of two main 
factors.
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the

need to know 
can 
287

about 78 per 
investments in Kenya.

2. Since banking practice 
interaction between the 
their customers, Africans were 
these banks, because of 
Bank
a man a bit more 
trust him with a 
By 1971, eight years 
proportion of
to African borrowers was 
compared to 
new European

relies heavily on social 
bank officials and 

cut off from 
because or their social status

officials assert that you 
socially, before you 
loan from the bank, 

after independence. 
Commercial bank loans going 

only 14.1 per centum, 
centum going to finance 

288

The government set up two training institutions: 
the Management Training and’Advisory Centre in Nairobi, 
with the help of the International Labour Organisation, 
to offer accounting and managerial course to African 
businessmen and industrialists and the Kenya Industrial 
Training Institute (KITI), in Nakuru, with the help of

of the colonial legacy, the lending officers 
in most of the commercial banks, many of them Oft 5still V/hites and Asians, regard lending 
to Africans as a bad risk. Jorgensen records 
that, in an interview with a former lending 
officer and branch manager of a Commercial 
bank, he was told that; ’’Africans have a 
different mentality about repaying loans.. . . •> ^ooThey dont see it as an oblxgatxon .

This attitude on the part of bank managers has denied 
Africans and "African" firms easy access to credit facili
ties, the only way of boosting participation of Africans 
in business.
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Japanese Government, to teach small scaile industrial 
skills.: was hoped by the government that'the. pro
vision of these skills would produce better business
men and industrialists. This hope, apparently, is not 
borne out by the fact that, most businessmen are still 
helpless in terms stable sources of Capital. In 1972, 
the Mombasa District Commissioner, lamented that only 
35 per centum of all the wholesale and retail trades 
in Mombasa, the second largest town in Kenya, was in the 
hands of Africans. This does not positively show 
the effects of the so-called Africanisation programme.

The problem of "window dressing”, brought about 
by the Africanisation programme, results directly 
from the government's lack of goodwill in transferring 
or rather having Africans controlling their economy, 
only the small businesses are "Africanised", thus 

4-hem to incidences of economic sabotage by 
open ng firms. It estimated that bythe big foreign firms. uy
1967 foreign firms in Kenya contributed about 71.4 per 

* value added in the manufacturing sector,turn icommercial sector, we often hear African business— 
In the co manufacturing and wholesale distri-
butorZ^^roainly comprised of multinational firms, do not 

grant them — 
without the 
to break the 
distributors 
Commerce 
Dr. Kiano 
Industry - 
ring firms 
and that the 
over to African 
deadline set by 

' any sign

sector,
that the

, comprised of multinational firms, 
industrial credit, by advancing to them goods, 
requirement of payment. An attempt
gtrength of these foriegn atanufactures and 
was made in 1974 by-the then Minister of 

and industry. Dr. -Kiano, without success.
announced at the Chamber of Commerce and 

Annual Meeting, that foreign owned manufactu- 
would no longer distribute their own products 

distribution of the products would be handed 
citizens by the end of that year. The 
the Minister silently passed without

"i'iiS^f^nting the announcement, 292
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The government seems to have resigned its efforts 
to develop an indigenious and self-reliant economy. 
Most of the development efforts of the government are 
channelled through the intermediary of foreign capital. 
This practice, neutralises the would have been efforts 
of the ICDC to Africanise the Kenyan economy.
The government policy of encouraging foreign invest- 
jnent in the more luctrative areas of the economy in this

«In General, all viable African businesses are 
managed by African businessmen who have good 
political connections (as the multinational 
corporations) or are themselves former civil 
servants of high rank, and in general, they 
longed to work in cooperation with multi
national corporations rather than on their own 
paths towards a more autonomous, more self- 
reliant pattern of development. In other 
words, the African businessmen can be said 
to have a ’’comprador class” mentality”

long, the announcement was forgotten and things 
px-oceeded as before! No serious follow-up was 
made by the government. Even some of the foreign 
companies which would be affected had the announce
ment been implemented, dismissed the minister’s 
announcement as mere election rhetoric.

The Africanisation programme has only worked 
in the isolated instances when the African business
men and industrialists concerned have good political 
connections or are themselves former senior civil 
servants who tap their connections with multi-national 
corporations. On this point, Jorgensen observes 
that s
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Xlle national mobilisation and capital, accumulation 
for investment

Apart from the necessity of controlling the economy 
through the Africanisation programme, there was the 
urgent need at independence -to extend the involvement 
of the African population-in the Capitalist economy 
and mode of production. This need arose with the 
j^ncreased demands on the government to secure suffi
cient funds for capital investment and development. 
One of the anticipated sources of capital was savings

country, thus by—passing Africans, is the root 
cause and source of the failure of the Africanisation 
programme. Africanisation as an economic policy of 
the government has become a paper-tiger — remaining 
on the official books, with very little being done to 
achieve it on the ground or in practice. But the govern
ment and the petty-bourgeoi sie, who control the machi
nery of the state will always over dramatise the achieve
ments they have made in their daily political rhetoric, 
to hide the extent of the international finance capital 
in this country. This is for their benefit 1 And so 
is the Africanisation programme, as an economic pro
gramme. With the Africanisation of the small retail traders, 
Africans are cheated into believing that they are now 
at last partaking in the economic gains of the country, 
leaving most of lucrative businesses and industries under 
the control of International capital in collaboration with 
their lackeys in the government.
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in the

partners 
were 
end.

at the qualitative level, by increasing and 
encouraging African participation in the 
business activities in the more lucrative 
areas of the economy.

from internal sources- Because of this need 
to generate internal revenue for investment, it 
became imperative that the African Government encou
rages the participation of Africans in the income 
generating activities, before they could be expected 
to contribute to this savings effort. The mobilisation 
of Africans into the income generating economic acti
vities started forthwith with independence. This 
programme or activity was conducted at two levels:

At the quantitative level, the African Government 
encouraged and partially undertook to finance African 
businessmen and traders entry into the various types 
of businesses and trade s as: sole proprietors, 

-- , and members of joint stock companies. Laws 
passed to enable the government to achieve this 
Notable among the new legislations, were the 

295 Trade Licencing Act and the Immigration Act-
The effects of these two legislations, it was hoped 
would be to reduce the influx of foreign participation 

economy. "African” partnerships and limited 
liability companies as a result of government encoura
gement were more,than doubled in the first decade of

at the quantitative level, when the 
government sought to increase the business 
activities in which African traders and 
businessmen were involved, and
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independence. In 1954, the number of partnerships 
belonging to Africans constituted only 11 per centum 
of the total number registered which stood at 12,487. 
In 1964, shortly after independence, African partner
ships consituted 54 per centum of the total on the 
register. In 1973, the total number of partnerships 

--in Kenya stood at 55,589. Of this number, African 
partnerships constituted 80 per centum. From 
1954 to 1973» the overall increase in «ie number of 
partnerships was 43,102, an increase of about 400 per . 
centum. On the other hand, the increase in the African 
partnerships went up by about 750 per centum, during 
the same period, 
mine, the business 
because 
we think that the mere 
proportions 
more 
1973 than in 
that were 
from 
30 1973,

went up by about 750 per centum, 
Although it is not possible to deter— 

turn-over of these partnerships, 
of the secretive nature of their businesses, 

increase in their numbers in the 
mentioned above, justify Use observation that, 

business was being handled by the partnerships in 
' I 1964 and 1954. of the partnerships
established between 1964 and 1973, benefited 

ICDC funding. It is worthy of note, that by June 
there were about 4,155 loanees of the ICDC 

falling under the Small Loans Scheme category.The 
Trrv- Small Loans Scheme, is used to fuiadi or finance, 
the small scale traders and businessmen of the des
cription of sole traders and partnerships.

Swainson also finds jthafethere was a corresponding 
increase in the number of limited liability incorpo
rated in Kenya during the same period. !„ her
investigation, Swainson^finds that, by 1965, there 
were only 35 "African" Companies in every sample 
of 485,^°^*^® studied.. By 1973, the "African" Limited 
Companies had increased to about 121 ttefis*represent!ng 
an increase from 7 per centum to about 24 per centum of all the 
registered companies. The most interesting aspect of this-—
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Although Table A clearly shows an increased 
participation of the ''African" limited liability 
companies in the Kenyan economy in 1973 more than 
1965, and therefore by the same token, more savings 
generating activities within the economy in 1973 than 
1965, an important fact revealed about "African" 
companies is that they still operate at lower levels 
than those belonging to the other racial groups. 
Out of 485 companies doing business in Kenya, an 
independent Afrian country, only 121 companies 
are "African”. The rest of the companies belong 
to "Asians" and "Europeans". The figure represents 
only 24 pe^ centum of company ownership in Kenya. 
Further analysis reveals that "African" companies fall 
within the small and medium categories, with the 
registered capital ranging from £1 to £10,000.00. 
This is contrasted with the "Asian" and "European" 
companies which mainly fall withi«the medium and large 
scale categories with registered capital upwards of

increase was not*in the mere numbers. There was also an 
increase, although a small one, in the capital 
committed by Africans into these companies. This 
shows that African businessmen, were now genera
ting more money for savings and subsequent invest
ment than ever before. By 1973, most of the 
"African” Companies were categorised within the 
medium sized group of companies, as opposed to the 
position in 1965, when most of the "African" companies 
were small sized. Table A below, shows the increase 
in numbers and sizes of these African companies in 
comparison to companies belonging to other racial 
groups, notably the Asians and Europeans.
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THE SIZES OF PRIVATE REGISTERED COMPANIES IN KENYA IN 1965 AND 1973 BY RACE
19«
REGISTERED CAPITAL TOTAL

TOTAL: 137 20 193
1

1973 t
I

TOTAL: 485232 161

36'
I

TABLE A.
I

i I I

>
of firms LKilOOOOi % of firmsI

African Companies:
Asian Companies:
European Companies:
Mixed Companies:

African Companies:
Asian Companies :
European Companies:
Mixed Companies:
t

I
SOURCE: Nicola Swainson, "The Rise of the National Bourgeoisie in Kenya". Review of the Political 
Economy of Africa no. B, p. 45.
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in 
had not 'SoS'’'
Among 
had been 
Europeans 
Swainson 
By 1973, 
business

This means inter alia, that African 
participation in the economy has not yet countered 
the dominating role played by foreign capital. 
Suffice it to say. 
Companies doing 
companies 
connections, 
phenomenal, bearing 
and experiences, 
business 
that, m 
do so, not because 
rather because 
maximise profits, 
companies are i--
statutory guarantees 
the very purpose for 
vited to come and

that the big "Asian” and "European” 
businesses in Kenya are subsidiary 

of multinational corporations, having global 
Their effect on the Kenyan economy is 

in mind the gio bal transactions 
One thing is very clear from the 

transactions of these companies.
ultinational companies investing in this country 

of their love for this country, but 
of the great opportunity they have to 

The huge profits made by these 
usually siphoned to the metropole under 

of the host country, thus., defeatinc
which foreign investors were in- 

invest in the country. ^<>5

At the qualitative level, African participation 
diversified into business activities which the economy was 

hitherto before undertaken by Africans, 
other things, some form of manufacturing, which 

exclusively undertaken by the Asians and 
became also an African economic activity, 
has some invaluable data in this regard, 
the "African” companies were engaged in the 
activities as shown in Table B.

The activity sector of "African” companies - 
represented above, corresponds with what Kaplinsky 
found in his study, as the areas of activity 
of firms on which the ICDC committed the greatest part 
of its funds, under the Small Loans Scheme.
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TABLE B:

op<cit.♦ p.45Nicola SwainsonSOURCES

55
4
1
1
8

11
8

17
12

5

w t«
the activity sector of a sample of AFRXCAtf COMPANIES — 1973

Agricultural (production and distribution) 
Manufacture (food and clothing)
Basic Materials (Chemicals and metalsJ
General Engineering
Transport and Tourism
Building, Finance and Property
Import, Export Agencies
V/holesale Merchants
Retail Services
Others

Kapiinsky enumerates the following as the areas in 
our economy which are funded by the ICDC’s Small Loans 
Schemes Maize Milling and flour; bakery; jaggery; 
woodworking; car repairs and sales; sisal brushes 
and machine building; quarry and cement manufacture; 
blocks; tailoring; leather and shoes nsanufacture; 
saw mills and miscellaneous manufacture which involves, 
tyre retreading, manufacture of agricultural implements 
and battery assembly. If our comparison of these two 
studies is correct, it is right to observe that, the 
ICDC has been instrumental in promoting and financing 
the diversification of African participation in business 
in Kenya. But one may ask, what is the nature of this 
y^frican participation in the economy as represented by 
these studies?
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the industrialisation process and ths icdcXV.

308

At the risk of repetition, we feel we should 
recount the story of the industrialisation process in 
Kenya. This is because, the ICDC was specifically 
established in 1954 to initiate industrial develop
ments The desire to initiate industrial develop-

This question can be answered briefly* African 
businessmen can mainly be found in small businesses 
as contrasted to the other racial groups living in 
Kenya, whose companies operate the large scale business
es, most of them with international connections. In 
the industrial sector, African participation is mainly 
in what may be termed service industries as opposed to 
production industries. Food processing for export, tour
ism, transport, import and export agencies, wholesale 
and retail trades account for about 92 per cent of all 307 the African business time. Coupled with the fact that
y^fx-ican businesses account for only about 24 per cent 
(this being the percentage of African companies doing 
business in Kenya), it seems to us that it is still a 
long way before Africans can be said to be playing a 
leading role in the capital accumulation process. There 
is still plenty of room at both the quantitative and 
qualitative levels for African participation in the 
economy. The ICDC and the other public corporations 
charged with the responsibility of mobilising African 
participation in the economy should feel challenged 
by the present state of affairs whereby Africans in 
their own country are playing an almost peripheral role 
in the economy.
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At

to the 
was 

These
- - I Industries, the Kenya 
t Glassworks Ltd., The ICDC 
for aid from other industrial 

Stanley Hotel, Kenya 
Steel Works project.

partici-

ment became an even more urgent priority at 
independence. The new African Government in a policy 
statement immediately after independence, promised 
that it would encourage industrial development with 
the government participating in the ownership and 
management of the industries it regarded 
to the economy. ^ne

’ the African Government was 
loop-sided colonial economy 
agricultural sector, at the expense

as fundamental
urgent need to industrialise by 

also imperative because of the 
, which concentrated on the 

of industries.

By the 1957/1958 period, the ICDC in response 
government's desire to create an industrial sector, 
interested in a number of Industrial companies, 
companies were: the East African 
Canners Ltd., and Pitt Moore ( 
also received applications i— 
companies including the: New 
Coast Fisheries Project and a 
the time, there was one handicap to the ful 
p'tlcn by tb. ICDC in Indu.trUl «« tb. country.

... tb. l.cb of sufficient funds. Tbe Board of 
Directors of the ICDC complained in that , year about 
the inadequate funds at its disposal. The Board of 
Directors of the ICDC said that: "unless additional 
moneys are placed at the disposal of the corporation, 
Zj; urn. is not distant, if not already arrived, when 
the corporation will no longer be able to deal with the 
applications, no matter how desirable, from the point of 
view of the country's economy their projects may be". 
By 1963/1964 period, the financial position of the corpo
ration had markedly changed. A lot of enthusiasm was
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being shown by the Government into the activities 
of the corporation. Funds were availed to the 
corporation for its activities. Several additions 
were made to’ the ICDC*s list of industrial projects. 
These included s the Kenya Canners Ltd; the Kenya 
Cashewnuts Ltd; the East African Packaging Industries 
Ltd* and the Pulp and Paper Company of East Africa Ltd. 
The ICDC planned to invest in several other industrial 
projects including: the Diatomite Company Ltd. near
Gilgil and the now famous Kenya Industrial Estates.

By the 1970s, ICDC’s industrial investments had 
been increased tremendously. The Corporation establi
shed subsidiary companies and entered into several 
joint venture agreements with many industrial multi
national corporations, culminating into Associated 
Companies of the ICDC. As of JTune 30, 1979, the 
ICDC had established fifteen (15) subsidiary companies 
and entered into. fourty-four joint ..venture agreements 
which formed the basis of the Associated Companies. 
Although some of ICDC’s subsidiary and Associated Compa
nies are not industrial Companies as such, it is worthy 
noting the new leash of activity and life within the 
ICDC. Of the ICDC’s subsidiary companies, the follow
ing can be said to undertake some form of industrial 
activity: the African Diatomite Ltd; the Ceramic
Industries of East Africa Ltd., the East African Fine 
Spinners Ltd; the General Motors (Kenya) Ltd., /the 
Mining Industries-Ltd., the' Somerset Africa Ltd., 
and the Fluospar Company of Kenya Ltd., a company under 
liquadation. Most of the Associated Companies on 
the other hand undertake some form or other of indus
trial activity. By June 30, 1979, the government 
through the ICDC had spent about KShs. 290,000.000.00 314 on industrial projects.
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(IDS)INDUSTRIAL DEVELOPMENT BANK LTD,THE<1)

A discussion of the ICDC’s efforts to create 
an industrial sector in Kenya cannot be complete 
without mentioning two important institutions 
which specifically aid the ICDC in its industrial
isation efforts. These two institutions are: 
the Industrial Development Bank Ltd. and the Kenya 
Industrial Estates Ltd, We shall now turn to a 
detailed discussion of these two institutions.

of the increasing importance with 
industrialisation process was being viewed, 

the ICDC and the government, the Industrial 
Bank was set up in 1970. The Industrial 
Bank was set up to specialise in fina- 
scale industrial projects as opposed to 

scale projects which were 
g handled by the Kenya Industrial Estates Ltd, 
Industrial Development Bank was set up with 

and funding of the World Bank — through 
International Bank of Reconstruction and Deve- 

(IBRD); Morgan Grenfell, a U.K. Company; a 
West German Company; the Government of Kenya; the 
Kenya National Assurance Co. Ltd, and the ICDC 
holding _20.8 per cent of the shares. Among the 
industrial projects financed by the Bank, are 
factories manufacturing the following items:

As a measure 
which the 
both by 
Development 
Deve1opmen t 
ncing large 
the small and medium 
being — 
The 
the help 
the 
lopment



CHAPTER SIX

CONCLUSIONS AND POLICY RSCOmgNDATIONS

This study started with a general survey of the 
evolution of the public corporation as a concept. 
The progressive disintegration of Laisses Fair-^ 
 economics, which had started by the middle of the • 

18th century reached its peak in the 1920s and 
early 1930s. Free Competition which had appeared 
to the majority of the economists of the time, as 
the natural law, gave way to the concentration and 
centralisation of production, leading to monopoly 
capitalism. The spirit of the small cottage and 
guild producer, which was epitomised by the adadge: 
"leave us alone”, died away with free competition. 
Wealth was concentrated in fewer and fewer hands. 
The concentration and centralisation of wealth into 
fewer hands inevitably led to the state, which had 
hitherto contented itself with the "Keeping of Law 
and Order”, into the economic arena, as one of the - 
active participants- This movement of the productive 
forces from Laissez Faire capitalism to monopoly ca
pitalism, had been predicted by Karl Marx, as an 
inevitable fact resulting from the free competition 
of the 18th century. ^^3 observed that the
concentration and centralisation of property and wealth 
into fewer and fewer hands by the monopolies would in 
turn lead to a greater-and more active role being play- “ 
ed by the state, in-the - economy, as one of the economic 
actors, than hitherto known. For different reasons. 
Karl Renner and John Keynes,^25 also believed
that the state was bound to play an important role in 
the economies of their nations during the monopoly 
phase of capitalist production.



- 195 •

I

represents 
of hefcereogenous interests 

and does not give due consi— 
state within its

Renner advanced the theory that the establish- 
ment of public corporations, institutions enjoying 
a separate legal personality from the government 
to carry out activities on behalf of the state, was 
thfee only opportunity available for "countering the 
doaninance of the monopoly capitalist owner." 326 
Ora the other hand, Keynes asserted that, economic 
development in the monopoly capitalist era depended 
ora the growth and recognition of semi-autonomous 
institutions; public corporations, within the state 
organisation, whose criterion of action within their 
fields would be solely the "public interest” and whose 
deliberations would be free from private advantage. ^^7 
Ira this way, public corporations, became the identi
fied agents of governments to perfccrm the important 
roie of economic actors, along side existing institu
tions of private property- Public corporations were 
distinguished from the other business organisations 
,o^ -the time, by their concern for the "public interest", 
as contrasted to the private, profit motivated limited 
liability company and partnership. Historically there
fore, public corporations can be traced to the revolu
tion at the end of the 19th century 
to monopoly capitalism.

, which gave birth

But are public corporations as creatures of the 
state, free from the issues or interests of 
private motive? A theory of the State which 

as a mindless arbitor 
in society is inadequate, 
desration to the evolution of the ; 
hlsborical and class contexts.^^8 prom the roles it 
pfflrforms in any society, the state is not a neutral 
institution, but on the contrary, it is an instrument
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In Kenya, public'corporations conceptuaHy, drew 
their theoretical basis'frdra the British theory of 330the 1930s. The British theory of public corpora
tions.posits a balance between managerial autonomy 
and public accountability for the efficient and effect
ive management of the enterprise being run by the 
public corporation. This organisational form is 
said to be a ^unique combination”, which allows 
public corporations to operate on commercial lines.

of oppression or coersion at the disposal of the do
minant class or classes in any society. The roles 
that the state and its institutions (notably the 
public corporations) play, are assigned to them by 
the dominant class interests in that society. The state 
and its institutions are found most active in those 
areas of the economy which perpetuate the economic 
interests of the ruling class or classes. The use 
of public corporations in Kenya by the state should 
therefore be seen in this context. Public corporations 
are creatures of monopoly capitalism, which they have 
faithfully served, in financing what has been called 329 ••wasteful production”. This fact, explains
the reason why public corporations lend themselves 
to a variety of uses in different political set-ups. 
Because public corporations take their inspirations 
from the politico—economic set-up and the nature of 
the state in any country, changes at the politico- 
economic level have far reaching ramifications on 
the type of goals and objectives that the public corpo
rations will be called upon to fulfil. Depending 
therefore, on the nature of the politico—economic 
set-up in any particular country, and the political 
ideology that the ruling clique espouses, the nature, 
goals and objectives of public corporations will vary.
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developed for the limited liability company, and at 
the same time, the enterprise remains accountable to 
the general public, who constitute the shareholders, 
via the government department or ministry, under whose ■ 
portifolio the public corporation falls.

How far can it be said that the goals and objectives 
of public corporations as corporate and economic entities, 
are to be found in the organisational form, that is: 
balancing managerial autonomy and public acccountability?

’ Put another way, how true can it be said that, the orga
nisational form constitutes the goal and objective of an 
institution, whose evolution is to be traced to the 
economic interests at stake at a particular historical 
epoch? This study asserts that, the goals and 
objectives by the state for establishing public corporations 
was not so that the corporations could manage efficiently 
the enterprises under them, but rather, the attainment of 
specific economic interests that accrued to the dominant 
interest groups or classes, which controlled the state 
machinery and for whom public corporations had become 
important policy instruments. The goals and objectives 
of the modern public corporations are to be found in the 
alms and objectives of monopoly capitalism. It was ultimately 
monopoly capitalism which benefited from the evolution and 
establishment of public corporations by governments.
The aspirations of monopoly capitalism, as a phase of 
capitalist production, became the goals and objectives 
that public corporations sought to achieve, since 
monopoly capitalism represented the dominant mode of 
production at the time when public corporations became 
a popular feature of capitalist production. Examples 
of the way monopoly capitalism employed the use of 
public corporations can be furnished by two important 
British public corporations: The Colonial (now
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Although the theoretical basis of the Kenyan 
public corporation is drawn from the British theory, 
the Kenyan public corporation does not correspond 
to the model posited by this theory. There have 
been changes in this British model to take account 
of the differences in the political systems in' these 
two countries. An analysis of the ICDC reveals that the 
Corporate managers of public corporations in Kenya 
do not regard themselves as having antagonistic interests 
from those held by the politicians. Corporate 
managers and the political wing of the Kenyan "comprador” 
class perform their respective functions in an atmo
sphere of mutuality and goodwill. The entrepreneur
manager, managing public corporations and the politicians 
managing the state apparatus merely control different 
aspects of the state machinery. They both belong to 
the same class, the petty—bourgeoisie, and they have 
nothing to fear from each other. Indeed they comple
ment each other in the control of the state machinery. 
The petty—bourgeoisie as a class is in turn in the 
service of international capital,'and use public corpo
rations as the instrument of this service. Public

Commonwealth) Development Corporation CCDC) and 
The Overseas Food Corporation <OFC), Corporations 
which pursued the same objectives as monopoly ca
pitalism. These two public corporations were 
established by British monopoly capital for the 
search of raw materials for British industries and 
the provision of food for the starved industrial 
population in Britain and Europe generally. The 
organisational form had little, if anything, to do 
with the realisation of these goals or objectives.
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It is precisely because of the unity of interests 
between the entrepreneur—manager of public corpora
tions and the comprador—politician that the legal 
mechanisms provided for by the law have been rendered 
otiose. This is the second time in the history of 
public corporations in this country for this to happen. 
During the colonial period, the colonial state did not 
find it necessary to control the settler community who 
comprised the entrepreneurial — managers of the colonial 
Public corporations, via the set legal controls. Inform
al controls, v/hich comprised mainly in the sharing of 
the same ideals about the role of the colonial economy, 
were enough to direct and synchronise the activities

Corporations in Kenya, and the ICDC in particular 
are used to channel foreign capital into the most 
lucrative areas of the economy, under—cutting any 
local initiatives from entering into these areas. 
In doing so, the Kenyan petty—bourgeoisie class and 
internetional capital, share out the benefits that are 
generated by this partnership, through the agency of 
public corporations. Political patronage by way of 
appointments to the boards of directors of public cor
porations is one other use to which public corporations 
are put in Kenya, either to resolve conflicts that 
arise within the ranks of the petty—bourgeoisie or to 
maintain those people or persons who have been tempora
rily axed off from the comprador—political wing by the 
electorate. By these manouevres, public corporations 
are used by the "comprador” class for its own benefits 
and ends and those of international capital. "Public 
interests" to which politicians and the commercial 
bureaucracy running or managing public corporations 
so often refer, become mere slogans for the appease
ment and blind—folding the public.
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as

so as
to who would be able to give dire- 

a conflict of opinion between the

of the colonial entrepreneurial — managers to 
supplement the efforts of the Colonial Government 
in its policies of exploiting the human and natural 
resources in the Colony of Kenya. Also in post
colonial Kenya, the development of an African entre— 
oreneurial - manager cadre after the attainment of 
independence5 side by side with the comprador — 
politician, has rendered the formal legalistic 
controls provided by the law to be unnecessary in 
controlling the functions and activities of public corpo
rations in Kenya. Whereas these legal controls were 
of some use immediately after independence, when nascent 
nationalism on the part of the African politicians tended 
to conflict with the entrenched monopoly interests, these 
conflicts are now a thing of the past. In 1967 formal 
legal controls in the ICDC were requested for by the 
then Minister of Commerce and Industry Mr. Mwai Kibaki, 
to control the settler attitudes to the economic poll— 
cies of the African Government. . Mr. Mwai Kibaki 
explained the necessity of this addition to the ICDC 
Act, as an "oversight which had to be corrected 
to avoid any doubt as 
ctions, if there was 
corporate managers of the ICDC and the politically 
untable minister". it is our contention that,
contrary to the view held by the minister, there had 
been no oversight on the part of the Colonial Government, 
when it was debating the IDC Act in 1954. There was 
no necessity for the inclusion in the Act formal legal 
control Sr, since these controls could be achieved in
formally. And so is the position today! Even with 
this formal power on the statute books, the corporate 
managers and the comprador - politicians regard each 
other as "colleagues, engaged in nation building and 
such need no real legalistic controls".
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corporation.
mismanagement of the corporation, 
of the corporation lost his job 
with his removal a 
would be employed, 
was appointed,

This organisational form has also important 
ramification with regard to foreign investment in this 
country. Officials of international lending insti
tutions insist on doing businesses with public cor
porations rather than government departments, in the

The emphasis on the organisational form and 
the lav/ pertaining to public corporations as the 
most important inputs in the management and performance 
of corporate functions have important implications 
in Kenya. Because public corporations are separate 
legal entities from the government which creates 
them, it is possible for the government to side-step 
its political accountability when there is a crisis 
in their management. The corporate managers who 
run the day-to-day affairs of the corporation will 
in the period of crisis be left out in the cold to 
explain the crisis and the losses that their public 
corporations have incurred to the general public who 
constitute their shareholders. This is what happen
ed to the management committee of the Kenya Meat 

334 Commission. Whereas the Kenya Meat Commission was 
making huge losses, among other reasons because, the 
government had encouraged and even financed another 
privately owned slaughter house under the name of 
Halal Meat Products Co. Ltd., the immediate explana
tion given by the government for the losses made by 
the Kenya Meat Commission,was the corporate inefficiency 
and mismanagement by the management committee of the 

Because of the alleged inefficiency and 
the chief executive 

335 , the reasoning going: 
more competent and able manager 
Although another chief executive 

the corporation has continued to make 
losses bpcause of the uncongenial economic surroundings 
in which the corporation has continued to operate®^^^
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belief that the corporate form which the 
puhli-C corporations tcikCj is free from the vagaries 
of local politj.c.'i» Z\1 fo public corporations are 
prefCi t ed beenuso theix' nianagement pattern or stru
cture ailov/s for the pc.r c icipa lion of officers from 
the donor or .lending j nsti tu tions, without their 
appointment mining political sentiments or politi
cal pj essure j-rohi tht: public. Private investors 
prefer to enter into joint venture agreements with 
public corporations bGcau.*^:e, they are politics- 
free and the private investors are invited to parti
cipate in the management of these joint enterprises 
by providing the technical staff. On the other
hand, it has been said th.^t the socialist countries 
which also provide a limited amount of aid, prefer 
to deal or do business with public corporations because, 
they are "socialistic” institutions as compared to 
the limited liability companies with all their capita
listic connotations. Because of this prefer

ence ■ external lending agencies, the government 
uses public corporations in Kenya to attract foreign 
aid and investments from all possible v/illing corners 
of the vjorld: the international lending agencies
the Western Capitalist countries and the eastern 
socialist countries.

But is this organisational form or structure all 
this important for the fulfilment of the posited 
goals for public corporations? Put another wav, 
could it make any difference if the ICDC and other 
public corporations in Kenya,existed under a different 
organisational form: the limited liability company 
or even the government department? This study argues 
that the particular form in which public corporations 
exist, indeed the form in which the ICDC exists is not
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same as saying that the emphasis 
form or structure fc>y the government 
a political objective. The emphasis

•’practically every known type of public 
enterprise is to be found working well 
in some circumstances and badly in others, 
it is extremely difficult to say to what 
extent the performance of a particular 
enterprise has been influenced by the 
form that the political authorities 
have given it.”

This is not the 
the organisational 
a waste of time as

crucial for the performance by the ICDC of its corporate 
functions. In view of this study’s finding, it is 
irrelevant whether the ICE>C or indeed any other public 
corporation in Kenya existed in the other two alterna
tive forms government enterprises take. In any case, 
all the Subsidiary and Associated Companies of the 
ICDC take tlic forni of limited liability companies, 
registered under the Companies Act, It would seem 
therefore that the organisational form or structure alone 
does not bestow upon any public corporation any serious 
advantage. This conclusion finds support in Professor 
Hanson’s observation that:

So long as the activities, goals and objectives set 
for public corporations by the political authorities 
remain the same, mere changes in the form public 
corporations take cannot have a decisive impact on 
thevsy these goals and objectives are implemented or 
even achieved- The emphasis on the legal form and 
organisational structures set out in the enabling Acts 
of public corporations, are therefore onejUric,
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2.

He said:

organisational reform is rich in promises and 
promises are much cheaper to make than performance. 
Professor F’riedmann made this point succinctly and 
we shall quote him at length to show the full 
implications of this phenomenon.

’•the rationality of law reform, is in a way 
spurious, abstract, conceptual and unreal.
It is not instrumental in achieving the pro
claimed objectives. The major interest it 
serves, is that of the legal profession itself.
In a rather odd way and precisely because of its 
deficiences, it can be very valuable to the state

on oi*gnnisa*’ionai form is important to the
pol i au‘■-h’I'ifcies at two levels:
1. it can, be to buy time for the politicians,

while they still grappling around with the 
P--J j:Sibility of for;r.u.l ating proper policies 

strat--:jcies for the public corporation
ccctor to "deliver gsod."” to the public. This 
is what happened in Tanzania. While the poli
tical bureaucracy v/as making some genuine 
efforts to formulate policies at the political 
and econofiic levels for the proper and systematic 
operation the public corporation sector, orga
nisational and structural changes were undertaken 
to buy time. Changes have been effected on the 
working relationships of public corporations in 
Tanzania at the political and economic levels which 
rsitder some of the principles on which the theory 
of public corporations are based otiose.
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status
These

Public Corporations as creatures of governments, 
take their guidelines from the political system and the 
ideology'of the country'in which'they operate. The roles and 
objectives that public corporations perform arc 
therefore the objectives of the political bureau
cracy that constitute the state in any particular 
society. In Kenya, the roles and objectives that 
have been assigned to public corporations by the 
political bureaucracy reflect the neo—colonial 
of the Kenyan state and the economy in general 
roles are the traditional expectations of monopoly

- capital, coupled with an intensified export of capital 
for the further exploitation of the Kenyan economy. 
Attempted organisational reforms that seeks only to 
alter the form of nublic corporations without the 
accompanying changes at the political and economic 
levels, changes aimed at restructuring the whole 
economy, including: the political motives, roles 
and objectives, merely tamper with the superstructural 
features, including the lav/, and will not produce

Again this La not because lav/ reform 
really brings reform. It is because 
lav-r* reform is rich in promises. Some 
times premises are much preferable to 
performance and usually thev are far 

343 choaoer too i
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Efforts to reshape public corporations in 
Kenya, should take cognisance of the fact of their 
historical development. Public corporations cannot 
operate out of their own politico-economic set-up 
The present or existing politico-economic climate 
in Kenya does not allow or permit public corpora
tions to perform any other role, than that of 
supportive instruments for the exploitation of 
this country by international capitalin collaborati
on v;ith the local petty-bourgeoisie* The reco
mmendations of the Review Committee of Statutory 
Boards,which merely stop at the organisational 
level: "Financial management, organisational
deficiencies, poor management and ineffective super
vision by the government”, 345 not to our
mind, alter the objective purpose of public corpo
rations in Kenya. Evidence of prolonged ineffi
ciency, financial mismanagement, waste, maladminis
tration, personalisation of office and resisting 
public accountability will persist, not only in 
public corporations, but also in government depart
ments and ministries- Nepotism, corruption and the 
personalisation of office by Corporate managers

the desired results. Most of the shortcomings that 
public corporations suffer from in Kenya result 
from the contradictory policies pursued by the 
state, which in turn result from the government’s 
link v/ith international capital. Only when this 
dependence on international capital is destroyed 
at the political and economic levels, can public 
corporations be reformed or re—shaped to serve 
the needs of economic development for the greater 
majority of the people of - Kenya.
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will continue to plague the management of public 
corporations in Kenya, notwithstanding the 
recommendations of the review committee, because 
they merely sought to tamper with the organisational 
aspects of corporate management, without addressing 
themselves to the politico-economic environment in 
which these corporations work* Perhaps more importa
ntly, the class benefits by the political and commer
cial bureaucracies who comprise the comprador class 
in Kenya, v/ill not be significantly changed by these 
recommendations•

Critical criteria for evaluating the performance 
and relevancy of public corporations should be set 
at the political and economic levels. Harsh choices 
should be made at the politico-economic policy 
formulation levels. In this regard, such issues 
as: are public corporations in Kenya, service or 
commercially oriented organisations, expected to 
declare profits at the end of every financial year?; 
are public corporations in Kenya to be used to de
velop a public sector ownership or a private indi
vidualist ownership system? and finally, are public 
corporations to initiate local based or foreign 
based development? , have to be faced and answered 
before any effort is made to alter the structure 
of the existing corporations. Without making 
some of these choices, attempted reform at the 
purely organisational levels: the organisational 
structure, management techniques, control procedures, 
appointment criteria and the terms and conditions of 
service of the employees, are mere promises. And 
perhaps these promises are much more preferable and 
cheaper too, than actual or substantive reform or 
change, in the present circumstances in Kenya.
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CHAPTER 517

Commencement: 1955

!•

except where the context otherwise2.

for

’’Minister” means the Minister for the time 
being responsible for commerce and industry^

’’Minister for Finance" means the Minister 
the time being responsible for finance.

In this Act, 
requires -

This Act may be cited as the Industrial 
Development Act.

"Corporation" means the Industrial and Commercial 
Development Corporation established by section 3 of 
this Act;

15th February,

THS INDUSTHIAb AND C’OM^iSRCIAl, DEVELOPMENT CORPORATION

An Act to establish a corporation to be known 
as the Industrial and Commercial Development 
Corporation for facilitating the industrial 
and economic development of Kenya
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(2)
gene-

(a)

(b)

or

(c)

ensure so 
resources 

for

In the exercise of its functions under 
this Act the Corporation shall have regard 
rally to the desirability of-

exercising its powers of affording financial 
assistance, so far as possible and except 
where the Minister for Finance otherwise 
directs, by way of guarantee, loan or 
investment and not by way of grant 
subsidy;

requiring early liquidation or repayment 
of any guarantee, loan or investment made 
by the Corporation, in order to 
far as possible that the liquid 
of the Corporation may be available

(1) There is hereby established a corporation 
to be known as the the Industrial and Commercial 
Development Corporation, for the purposes of faci
litating the industrial and economic development 
of Kenya by the initiation, assistance or expansion 
or by aiding in the initiation, assistance or ex
pansion of industrial, commercial or other under
takings or enterprises in Kenya or elsewhere®

acting principally as an auxilliary 
finance organisation and not as the 
sole source of the provision of finance 
in respect of any particular undertaking 
or enterprise as aforesaid;
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to

4. (1)

all of whom shall be appointed by

(4) The application of the seal of the 
Corporation shall be authenticated by the signatures 
of the chairman of the Corporation (or some other 
director authorised by the Corporation to authenti
cate the application of the seal thereof) and of 
another director <.

other purposes within the scope of the 
functions of the Corporation under this 
Act,

(5) Every document purporting to be an 
instrument issued by the Corporation and to be sealed 
as aforesaid or to be signed on behalf of the Corpo
ration shall be received in evidence and be deemed 
to be such an instrument without further proof 
unless the contrary is shown.

and, in particular, to the desirability of 
ensuring that any such undertaking or enterprise 
as aforesaid will be of long-term value in relation 
the proved self-supporting or to furnish direct 

profits either immediately or in the future.

(3) The Corporation shall be a body corporate 
with perpetual succession and a common seal, with 
power to hold land and to sue and be sued in its 
corporate name.

The Corporation shall consist of a 
chairman and not less than five or more than nine 
other directors,
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ci'f ice»

If the.Minister is satisfied thatj any

an
or

es) 
director

shal 1 
hne

<5) 
ceases to be 
a chairman.

Every director of the Corporation 
accordance with 
on ceasing to be

Provided that any director may at any time 
by notice in v/riting to the Minister resign his

If the chairman of the Corporation 
a director he shall also cease to be

<2> 
hold and vacate his office in 
of his appointment and shall, 
be eligible for reappointment;

the Minister from among persons appearing to 
him to have had experience and shown capacity 
in industry, trade or administration.

(4) The validity of any proceedings of the. 
Corporation shall not be affected by any vacancy 
amongst the directors or by any defect in the 
appointment of a director.

(a) has become bankrupt or has made 
arrangement with his creditors;

she 11
turms 

a directore

(3) All appointments under this section 
be made by the Minister after consultation with 
Corporation.
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<d)

him from his office as a

so

the Minister may remove 
director.

is incapacitated by physical or mental 
or

<b) 
illness;

(c) has been absent from meetings of the 
Corporation for a period longer than three consecutive 
months without the permission of the Corporation; or

(2) An alternate director shall, whilst 
acting (except as regards remuneration and the 

power to appoint an alternate), be subject in all 
respects to the provisions of this Act relating to

is otherwise unable or unfit to discharge 
the functions of a director, or is unsuitable to 
continue as a director.

Provided that no director or person shall at 
one and the same time act as alternate director in 
place of more than one director.

5^ (1) Subject to the approval of the
Minister, each director shall have power to appoint 
either another director or any person approved by 
the other directors, or by a majority of them, to 
act as an alternate director in his place during his 
absence or his inability to attend any meeting, and 
may at his discretion remove such alternate directors
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so

<4>
to be
ceases

(1)

about

director acting as alternate 
vote for the director

as 
proper

an 
for any reason

il> The Corporation shall pay to the 
chairman and each director such remuneration and 
allowances as may from time to time be determined 
by the Corporation v/ith the approval of the Minister.

7^ The Corporation may appoint a general 
manager, and such managers, accountants, secretaries, 
managing agents and such other servants or agents 

the Corporation may consider necessary for the 
discharge of Its functions, on such terms 

and conditions as the Corporation may determine.

dirrjctorg, and each alternate director shall, 
whilst so acting, exercise and discharge all the 
functions, pov/ers and duties of his appointor in 
his appointor’s absence.

(2> If any director or person is employed 
the affairs of the Corporation otherwise than 

as director, the Corporation may pay him such remu
neration and allowances (in addition to the remu
neration or allowances, if any, to which he-may 
be entitled as a director), as the Corporation, 
with the approval of the Minister, may determine.

C3> A 
director shall have an additional 
for whom he so acts.

An alternate director shall cease 
alternate director whenever his appointor 

to be a director.
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(a)

(b)

to provide credit and finance by 
means of loans or the subscription of 
loan or share capital or otherwise 
for Industrial, commercial or other 
undertakings or enterprises in Kenya 
or elsewhere;

Without prejudice to the generality
of the provisions of section 3 of this Act the 
Corporation shall, subject to the approval, 
generally or specially, of the Minister and subject 
to svch terms and conditions as he may impose in 
giving any such approval, have power —

to subscribe for, conditionally or 
unconditionally, to underwrite, issue 
on commission or otherwise, take, hold 
deal in and convert shares, stocks, 
obligations and securities of all kinds, 
and to enter into partnership, or into 
any arrangement for participating in 
undertakings, sharing profits, union 

of interest, reciprocal concession or 
co-operation with any person, partner— . 
ship or company, and to take or other
wise acquire and hold shares or stocks 
in or obligations or securities of, and 
to subsidize, any person, partnership or 
company, and to sell, hold, reissue, with
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Cc)

(d)

(e)

to advance, deposit or lend money, securities 
and property to or with such persons, part
nerships or companies and on such terms as 
may seem expedient; to create, make, draw, 
accept, endorse, execute, issue, discount, 
buy, sell, negotiate and deal in bills, 
notes, bills of lading, warrants, coupons, 
debentures and other negotiable or trans
ferable instruments;

or without guarantee, or otherwise deal 
with any such shares, stocks, obligations 
or securities, and to promote and aid 
in promoting, constitute, form or organize 
companies, syndicates, or partnerships of 
all kinds to exercise and enforce all rights 
and powers conferred by or incident to its 
ownership of any shares, stocks, obligations 
or securities for the time being held or 
owned by the Corporation;

to purchase, take or lease, hire or 
otherwise acquire, and to sell, exchange, 
surrender, lease, mortgage, charge, convert, 
turn to account, dispose of and deal with.

subject to the provisions of section
10 of this Act, to guarantee or become 
liable by way of suretyship or Indemnity 
for the payment of money, or for the 
performance of any contracts or obligations, 
and generally to transact all kinds of 
guarantee, trust or agency business;
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(f)

9

or
person, 
give, 
stocks 
may 

retain ox" sell, 
any shares, stocks, 
securities so

to purchase e- ctherwiry acquire and carry- 
OTirfc oi: the business, 

property, goodwill and assets of any 
person, partn^irsb.tp or company carrying 
on, or proposing to carry on, any 
busineE.<5 which the Corporation is 
authorised to carry on oc which can be 
conveniently .>?.i'ried on in connexion 
with such busiit-'^ss or rn.ty seem calculated 
directly or indirectly, to benefit the 
Corporation, or possessed of property 
suitable for the purposes of the Corpo
ration, and, as part of the consideration 
for any of the ^cts or things aforesaid or 
property acquired, to uxidertake all or 
any of the liabilities of such a person, 
partnership or company, or to acquire an 
Interest in, arnrilgamate with or enter into 
any arrangement for sharing profits or for 
co-operation or for limiting competition 

for mutual assistance with any such 
partnersi'iip or company, and to 

issue or accept cash or any shares, 
, obligi=itions or securities that 

be agreed upon, and to hold and 
mortgage and deal with 

obligations or 
received;

any mov’bXe or i?movable property 
and rights of ''ll j kinds;
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(g)

»

(h)

(i)

upon any terms, 
portions, 
otherwise, 
of cash, 
securities, 
fit;

or
lease

dis-

subject to the provisions of section 9 
of this Act to raise or borrow money, 
with or without security, and also to 
secure the payment of money by the issue 
of or upon debentures or debenture stock, 
perpetual, terminable or otherwise, or 
bonds, other obligations charged or not 
charged upon, or by mortgage, charge hypo 
thecation, alien or pledge of the whole

to invest and deal with money upon such 
securities and in such manner as may from 
time to time be determined, and to place 
money on deposit or current account with 
any bank or building society;

improvs, 
turn

to sell, exchange, mortgage (with 
v/ithout power of sale), assign, 
sublet, improvs, manage, develop, 
pose of, turn to account, grant rights 
and privileges in respect of and gene
rally otherwise deal with the whole or 
any part of the business, estates, property, 
rights or undertakings of the Corporation, 

either together or in 
and as a going concern or 
for such consideration, whether 

shares, stocks, obligations or 
as the Corporation may think
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<J)

<Jc)

or any part of the undertaking, property,
’ assets and rights of the Corporation, 
both present and future, and generally 
in such other manner and on such terras 
as may seem expedient, and to issue any 
of the Corporation’s obligations or 
securities for such consideration and on 
such terms as may be thought fit; and also, 
by similar mortgage, charge, hypothecation, 
lien or pledge, to secure and guarantee the

by the Corporation of any obli- 
liability it may undertake, and 

off any such securities;

to do all or any of the above things as principles, 
managers, agents, contractors, trustees or 
otherwise, and either alone or in partnership 
or in conjuction with any other person, 
partnership or company, and to contract for 
the carrying on of any operation connected 
with the Corporation's business by any other 
person, partnership or company;

performance 
gation or 
to redeem or pay

to act as the manager, agent or secretary 
of any undertaking and to nominate or appoint 
any person to act as director of, or in any 
other capacity in relation to, any undertaking, 
and to act as the agent or representative of any 
undertaking, whether carrying on business in 
Kenya or elsewhere;
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(1>

8A.

9«

(2)

lending money to the CorporationA person(3>

The borrowing pox-jers of the Corporation 
shall be exercisable only with the approval 
of the Minister for Finance as to amount, 
the sources’ of the borrowing and the terms 
and conditions on which the borrowing may 
be affected.

to do ail such other things whether 
of an industrial, commercial or other 
nature may lie deemed to be incidental 
or conducive to the attainment of the 
above objects or any of them and to the 
exerci of the rights, powers and 
authorities given by this Act.

The Industrial and Commercial Development 
Corporation shall, in the exercise of its 
powers and in the performance of its 
duties under this Act or any other written 
law, act in accordance with any general 
or special directions that may be given 
to it by the Minister.

Any approval given for the purposes of 
this section may be either general or 
limited to a particular borrowing or other
wise, and may be either conditional or 
unconditional.
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To

to 
the

shal i 
ing 
or be

its powers 
the Minister 
of 
to

not be bound to inquire whether the borrow- 
of mons^y is within the power of the Corporation 

concerned to see to the application or be 
answerable for any loss or misapplication thereof*

Minister for Finance may, from time 
consultation with the Minister, direct 
to pay into the consolidated fund 

held by the Corporation and deemed 
for Finance to be surplus to 
anticipated requirements.

enable the Corporation to exercise 
or to fulfil any of its obligations, 

for Finance may, with the consent 
the National Assembly, make advances or grants 
the Corporation.

12. The i 
time, after 
Corporation 

any money 
by the Minister 
its existing or

10. The power of the Corporation to guarantee, 
or become liable by way of suretyship or indemnity 
for, the payment of money, or the performance of 
any contracts or obligations, shall be limited to 
the extent that the aggregate amount remaining 
undischarged under all liabilities by way of guarantee, 
suretyship or Indemnity assumed by the Corporation 
shall not at any time exceed the value, as determined 
by the Minister for Finance from time to time, of 
the assets of the Corporation available for meeting 
such aggregate amount as aforesaid.
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or

in

(5)

of 
all

The books containing the minute 
shall remain the property 

and shall be kept at such 
the directors think fit, and shall 

made available to the Minister 
authorised by him in that

The directors shall cause to be kept 
books of account and such other records 
necessary to give a true arid fair view 
state of the Corporation’s affairs and

(4) 
if such proceedings 
of the Corporation 
place as 
at all times be 
and to all persons 
behalf.

14. (1) 
proper 
as are 
of the

<3) The directors shall cause minutes 
all proceedings at their meetings, and of 
proceedings at meetings of every committee 

that may be appointed by them, to be entered 
books kept for the purpose.

13. (1) The quorum necessary for the
transaction of business of the Corporation 
shall, except where regulations made under 
this Act otherwise provide, be four.

Subject to the provisions of this Act 
and of any regulations made thereunder, the 
Corporation shall regulate its Own procedure.

(2) The chairman of a meeting shall 
in the cese of equality of votes have a second 

casting vote.
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(2) The directors shall as soon as practi
cable after the end of each financial year of the 
Corporation cause to be prepared a statement of 
accounts in such form as the Minister may, with 
the approval of the Minister for Finance, direct.

16. The Minister may from time to time, by 
order published in the Gazette, apply to the 
Corporation any provision of this Act, and 
where any such order is made such provision shall

to explain its transactions
of account and other records shall 
at such p3.ace as 
and sliall at all
the Minister and to all 
by him in that behalf.

<4) The directors shall as soon as 
practicable after the end of each financial year 
of the Corporation make an annual report to the 
Minister dealing generally with the operation of 
th€s Corporation be laid before the National Assembly 
by the Minister.

, and such books 
ba kept 

the d i r' i c t or s think fit, 
times be made available to 

sons authorised

15. The Corporation shall not be wound up 
except by or under the authority of an Act.

(3> The accounts ox the Corporation shall 
be audited annually by an auditor or auditors 
appointed by the Minister. --
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apply to the Corporation as it applies to a 
company within the meaning of the Companies Act*

17» No director or officer of the Corporation 
shall be personally liable for any act or thing done 
or omitted to be done by him as such in good faith 
and without negligence in the course of the operations 
of the Corporation.

18. The Minister may, after consultation with 
the directors, make such regulations as he may consider 
necessary or desirable for the proper conduct of the 
business of the Corporation including, without prejudice 
to the generality of the foregoing, regulations with 
regard to any of the following matters —

<b) the appointment or establishment of committees 
of the directors, and the co-opting of persons other 
than directors to such committees; and

(c) the provision of a common seal and the 
custody and use thereof.

(a) the convening of the meeting of the 
Corporation, directors and committees, and the 
procedure to be followed thereat;
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thcjre are

the eyes of the law.
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the cases of Tamlin v- Hannaford (1950) 1 K-B- 18 
and Smith v- London Transport Executive (1951) AC 
555, it was expressly held that Commercial Corpora
tions are not emanations of the crown and aro 
therefore subject to the control of private 
normally exercised over corporate bodies, notably 
the company, organised on commercial lines. In 
an obiter in the case of Glasgow Corporation v- 
Central Land Board 1965 S.C. (HL) 1, the House 
of Lords attempted to distinguish between the 
Commerdial and social service corporations,

- suggesting that probably the latter may be class
ified as emanations of the crown. This argument 
would seem however to be in opposition to the full 
thrust of the holding in the better known case of 

v» Salomon & Co. Ltd. (1897) AC 22, in so 
far as it asserts that, an incorporated body (by 
statute) is in essence part and parcel of the agency 
which formed it. Also see Peter Bayne, "The Defini
tions of the Republic in Public Law and Criminal Law 
Concepts", 1970 Denning Law Journal vol.2 No.3 
(University of Dar es Salaam), 29.
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(New York) 1949. {

Hanson, Op. cit, p.

Hanson, Op* cit., p*

Annual Report and Accounts,, p.6.

1978/1979 ICDC Annual Report and Accounts, pp • 
2—3.' Mr. Kiragori was replaced.
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396..Hanson, Op.cit- P*A.H.180

a181
V

!

a

of this point see 
As trustees, 

to observe 
trustees, 

inter alia that.

L.C.3.
directors

?

! duties
Jenkins Committee 

must observe 
corollary of 

1. a i
utmost good 
transaction 
act honestly 
duties of his 
make use 
or any 
tion as 
gain 
for 
3. a 
be liable 
him and for 

result of

of certain «>thor lav;s, particul<iriy the pro 
»visions of the Companies Act. This is 

usually as a result of some reference by the 
constituent Act to these general provisions 
of the Companies’ Act. Under s. 16 of the 
ICDC Ac.t, for example, the Minister is empowered 
to apply to the ICDC any provision of the Companies’ 
Act, not being inconsistent with the provisions or 
the Act; and where any such order is made, such 
provicion should apply to the corporation as it 
usually applies to companies within the meaning 
of the Companies* Act-

For a general overview 
Gox>rer, Op. clt., p. 515-545. 
of Companies are necessarily required 
some duties whose usual burden falls on 
The Jenkins Committee recommended, 
directors must observe the following dutxes as 
a necessary corollary of their directoral duties 

. director should observe the to the company: 1. a 
faith towards the Company xn any 
with it or on its behalf and should 
in the exercise of his powers and the 
office; 2, a director should not 

of any money or property of the company 
information acquired by virtue of his posi- 
a director or officer of the company to 

directly or indirectly any improper advantage 
hrmself at the expense of the company;

director who breaches these provisions should 
to the company for any profits made by 

the damage suffered by the company as 
the breach. The Jenkins Committee on
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nd .

182

183

323

184 See Hubble 
19 
Tax

the Amcnc?.icnfc of Ccrnpany Law ~
1749 of paragraph 99(a).

see 
the duties of a 

of a trustee of a 
, . Professor Gower 
tion by Romer J. 
See. L.C.B.

Conmissioner for Transport (1952) 
EACA 97 and Patel v. Commissioner of„..I,nc.onTe
(1961) EA 698.

This is the view that Peter Bayne holds in his 
Article: "The Definition of the Republic in 
public Law and Criminal Law Contexts". Tn 
Dennino Law Joum^ <1970) vol.2. no.3. 29. 
Also several cases have come to this conclusion, 
see for example:.^.ncston Corpor^tlon_v,-22)£-Hvdro-E^^

 ^;;;;;j;sion (1957ri00 C.L.R. 654; Vic^iai^ 
7!7T;Z;;rrommissioners V. Herbert .(1349) V.L.R. 211; 
7:;:7'Luqayala vTrT (1.969) HCD Case No. 69. and 
Pnshld 3/0 Ramadhani V. R,. (1963) HCD no.

Ke City e Fire Innursnc^j Co. Ltd. (1925)
Ch. 507. ncr?«r J* observed in Uhis that:
iijt sometirnes been said that directois are 
trustees. If this means no moie than that directors 
in the performance of their duties stand xn a 
fiduciary relationship to the Coinpany, the state
ment is true enough. But if the statement is 
meant to be an indication by way of analogy of 
what duties are, it appears to me to be wholly 
misleading. I can see, but little resemblance 
between the duties of a director and the cuties 

will or a marriage settlement 
has agreed with this observa- 

in his commentary on the case.
Gover Op. cit* f p•516•
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185

186

187

188

the ICDC Assistant Corporation 
1981.

David Brownwood, ’’Limitations on the Exercise 
of Power by Statutory Public Authorities". In 
East African Law Journal (1968) vol.4, p.21.

«
See Lord Denning’s evaluation of the equity 
sharchol di .ng in public corporation in the case 
of Tamlin v* Hannaford, op. cit. at 23; A.II. 
Hanson Op. <^3^* P* 'lOO.

Articles 
enabling Act, 
officer 
absence of 
trusting that officer 
honestly•"

An interview with 
Secretary, 18 January

In Re City Equitable Fire Insurance Co. Ltd., 
(1925) Ch. 407 at 426* Remer J. reduced the la-v 
pertaining to the duties of directors to the 
company to the following basic principlesi 
1. that a director need not exhibit in the 
performance of his duties a greater degree of 

skill than may reasonably be expected from a 
person of his knowledge and experiencej 2. that 
a director is not duty bound to give continuous 
attention to the affairs of his corporation. 
His duties are of an intermittent nature to be 
performed at periodic board meetings, and the 
meetings of any committees of the board of 
directors upon which the particular director 
happens to be placed. He is not, however bound to 
attend all board meetings and committee meetings, 
although he ought to attend whenever in the circum
stances, he is reasonably able to do so; 3. that 
in respect of all duties, having regard to the 
exegencies of business and the provisions of the 

of Association or the provisions of the 
may properly be left to some other 

of the company, a director is, in the 
grounds for suspicion, justified in 

to perform such duties
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189

(1953) Ch. 131.189A

190

(1968) E.A. 406.191

Plateau Licensing192

193

194

195

cit. p.3*Op.196

197

198

199

administrative remedies 
third party include among 

mandamus and

Patel V.
147.

Hans G.
Process 
to lmprov_e
Paper No.
University

An interview 
of the ICDC on

Republic, of Kenya_i.
Government Printer

I
V. Hawkes (1S55)5

An interview with the Assistant corporation 
secretary, 16th April 1980.

Eastern Countries Railway.
H.L.C. 331 at 346.

with the Assistant Corporation Secretary 
28th January, 1978.

Court (1954) 27 K.L. R.,

Some of the Common Law 
available to an agrieved 
others: Certionari, prohibition, 
injuction.

Review of Statutory Boards^ 
(Nairobi), 1979. p.5.

Klaus, Oroanisation of the Divl.slgn
In, Public Enterprises in Kenya; An Approach 

■ Internal Performance;. A Working
372, Institute of Development Studies, 
of Nairobi, p.5.

An interview with the Assistant Corporation 
Secretary of the ICOC, on 18th January 1981.

David Brownwood, Op. c.it_._ p- 22.
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200

201

202

(1962), Cb- 927.n^>Tlv News Ltd.TheParker v*203
Secretary -

204

205

P*

206

207

Hanson,a.h.208
337.cit. P*A.h. H&nsQn, O£.

210

The LegaX 
Third WorldjL<

ICPC Annual Reports, 1967/1968 and 1978/1979 
of these activities.

of State Enterprises 
.19-76... -

Choices
York)

1

209

o^f the_„

1967,

See 
for a comparison

A Report^ 
The Or-qan 
Enterpri s_g

United Nations Seminar onA 
Administration of^Public

p. 9. Also cited in Y. Gbai

Nations Seminar on; Some 
organisation and Administration^ 

in the Industrial Field,, 1954.
Gbai, "Control and 

In Y. Gbai (ed) OpoCitL*

Scottish Coonerative 
V. Meyers, (1959), A.C. 
Rubber Estates Co_^ 
E.R. 1073.

An Interview with the Assistant Corporation 

on the 16th April 1980.

-  Liaunya, HOrganisational Relationships 
j.W. James • pa^astatals in Tanzania". In and the Control of Parastat
- vnl N°S. P-

H.C. Pozen, 
in the

no. cit.

A Report on the United 
Problems in__tjTe 
public Corporations 
p. 18. Also quoted by Y. 
Management of the Economy"•

33.

11 holes_ale Society Co. /Ltd. , 
324 and Snlangor Unit_^d 

Ltd., V. Craddock (1968), 2 All

An interview with the Assistant Corporation 
Secretary, 16th April 1980.
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I

211

212

213

Op.214

Op*215

14Op*216

’’Control and Management of the Economy'*.
In Y. Ghai (ed) Op. cit.^, p. 33-

Habel Nyamu, The 
Kenya, Government

Republic of Kenya: Review of Statutory, Boards^ 
Government Printer (Nairobi) 1979, p-3.

State of the Civil Service in 
Printer (Nairobi), 1976.

Republic of Kenya: Review of. Statutory Boardsj. 
Government Printer (Nairobi), 1979, p.l6.

cit. p-

cite p.lO.

cit. p* 13*
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400-401.PP'213

Lav;s of Kenya.517 of theCap214

the Laws of Kenya.517 ofthe ICDC Act, Cap.215 S.6 of
the Laws of Kenya.517 ofICDC Act, CapS.7 of the216

bav;n of Kenya.486 of theAct, CapThe Companies217

ICDC equity218

219

220

221

Directorships 
and

with
on

A.H. Hanson, 
Development, 
(London), p-

in Pan African Paper 
Industrial under
cent. See th^ 

; 1978/1979.

Publ ic fJnterpv A-_sr, and Fconomic 
Routledge & Kcaan Paul I-td.

400-

cit. ,

Apart from the 
the Subsidiary 
f/lx*. Wamae held 
Bank of Kenya;
Sagana
Ltd., Marment
Ltd. and Peck 
interview with Mr.

in: the National 
Hotel; Warume Traders; 
Umoja Enterprises Co. 
Ltd; Somerset (A) Co.

Co. Ltd. Proiti a personal 
the 16th April 1978.

Personal interview 
Mr. Eliud Matu Wamae,

The ICDC equity shareholding 
Mills Ltd, Webuye, the largest 
taking in Kenya is only 5.6 per 
Tr.DC Annual ..Report .and Accg.un s

which represents the Associated 
the ICDC at the time - April 1978.

Report and Accounts

- 1 held in the ICDC,
Associated Companies, 

directorships 
Ngong Hills 

Sawmills Co. Ltd;
Holdings Co. 
and Barber 

Wamae on

This is the number 
companies of 
see the ICDC Annual

A.H. Hanson, OP»

the then Executive Director, 
the 16th April 1978.
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223

1

224

225

for .
(Dar es

T.P.H.
Economy 
Ghai <ed), , 
Corporatiojl

skilled manpower to negotiate 
industrial wizards of the 

Daily Nation♦

222 The Minister Mr. Hv/amunga attributed the exploxta- 
tion perpetrated by Kultinationai foreign compa- 
nies to "the lack of 
with the financial and 
developed countries at par". 
Tuesday 22, August 1978. p.l.

studies abound now on the nature and course of 
the exploitation by multinational companies in 
third world countries. It has now become clear 
that foreign investments to third world countries 
are one of the methods used by the developed 
capitalist world countries to maintain hegemonic control 
over the third world countries - perpetrating 
what has now become known as Neo-Colonialism.
For better details see: Widstrand, Multinational ,
Firms upps.l.

afjaoerialia!! WH <D.r ss
Law in the political Economy of Pub,1.1, 
7' internatLnal Legal Centre, (New York .

F- Un Levs, underdevelopment in Kenyan----p®

(London) 1975, P- „ sub-Saharan Africa.
Pianninq_fo£_D®2£l^....... .  ■- -

1 interview with the Assistant Corporation 
in a persona Corpora-

^llh both the Ministries of commerce end 
tion deal their activities cover the functi-
Industry, e®® istries In fact the Permanent„4r 4-Kese tvo ministries.

■ of these two ministries attend and reSecretaries of these
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I

Cap 517 of the Laws of226

vol. 2MaHonal AssemblKenya228

229

in Kenya”

174»

vol♦2♦N_ational Assembly_t
231

232

54.cit._ P*Pozent233

367.cit. p»A.He Hanson, ££.234

1978/1979nrt and Accounts P*TCDC Annual235

Kenya
I

iI

5.4(1) of the ICDC Act,
Kenya-

Official Report 
March 4, 1964.

rI »

The
29.

s
I
!

230 Pheroze Nowrojee, ’’Public Enterprises

In Y. Ghai OP» P-

then Executive

Mr. Matu Waraae on

Director 
March 18, 1978.

Official Report;
March 4. 1964.

present their ministries’ interests on the 
Board of Directors of the Corporation. The 
official,further told us that preparation 
are under way to bring an amendment to the 
ICDC Act,to reflect the present position. 
Interview on the 18th January 1981.

I

227 This provision was introduced into the ICDC Act 
in 1967, by Act No.7 of 1967.

An Interview with the 
of the ICDC,

The Memorandum of Objects and Reasons to 
ICDC Amendment Act, Act No. 7 of 1967.
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236

237

a

for the

15 1966Februaryvol.

238
1

517 of the LawsICDC Act, Cap

131.634; (1953) Ch.All B.R(1953) I240

(1932)241

242

243

to 
is

Review of Statuto_rv 
(Nairobi) 1979,

the case of Ashbury 
Riche, (1875)in

Ltd. vLl

The
ICDC:
Kenya
Kenya
Standard

H.
must stand or 

its being
as

2 Ch.46.

r.e-rJblic of
Do rds. Government Printer 
p. 12.

This was the holdxng
Raiiway_ca££laa^-^

with the Executive Director 
, T6th April 1978.A personal interview 

of ICDC,-Mr. Matu Wamae

4 Banks have len^ money to the 
^'’^The East African Development Bank; 
commercial Bank; Barclays Bank (now) 
Ltd- The National Bank of Kenya; the 

Lnk and the Exibank of the U.S.A.
, fi. A-caounts 1978/1979 ,^.27.

239 S. 9(3) of 
of Kenya.

assumed to speak 
government, and 
the speaker for any 
accepted by the

□ of it as speaking 
Official Peoort. House Pl

VIII,

The doctrine of collective responsibility 
was defined by the then Speaker of the 

oovernment must stan 
its b^’^ing challenged. Any Invent of its q-x.jj' a minister of theminister who speaks as a min 

government is believed and 
with the authority of the 
any.minister who comes 
parliamentary business 
speaker on the face 
government. •* 
Representative,^ 
cols. 901 - 902.
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244

245

lO-ll*cite, pp*246

11-12cit »_> PP-

ci t ♦Op*248

Op,, cit. » p. 16.249
Industries

250

Amendment BilljThe XCDC251
1978/1979, p.

Annual Repo^J^252

253

254

the

of the 
with the

The ICPC 
29.

and Accounts,,

S- 12 of the ICDC Act, Cap- 517 of the Laws 
of Kenya!-

in a persdnal 
CorpoJ^^^^®^ 
pointed out that one 
laying the 
Accounts is 
ment. She also 
something

on Nationalise^
183.

No.7 of 1967.

Review of Statutory Boards, 
(Nairobi) 1979, p.lO.

p. 16.

The Select Committee^ 
in the U.K._ vol.l> P*

interview with the Assistant 
Secretary of the xCDC, she 

explanation for not 
corporations Annual Report and 
lark of time on ttie part of parlla- 

added that unless there is 
suspicious in the activities of 

corporation,, debating th.

Keoublic Kenyaj.
Governnient Printer

Mg—.nd th. Account.
- 7 r^r ---A year 1978/1 (Togeth^
Funds fo^.th Y 3n
pppnrt thereoj^y h ^—^r (Nairobi), 197^ 
fisnscai) , Government Prxnte 

p. xxxi.
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in Parliament

256

17-21.
The Weekly Review^257

258

March 24, 1975Review^259
16 1977Reviser May260

261

, Sifuna*s question
See the Daily Nation,

Parliament failed 
appointment*

middle 
tion debate in 
detention of Mr 
tabled the motion- 
May 1977, pps.

National Assembly - 16th 
to confirm this view 

Ministry of Commerce 
selected Members of 

failed to keep our

of Inquiry on the 
Government Printer

255 An Answer to Mr 
on the 15th May 1980.
16 May 1980.

was forced to go < 
of the Kenya Railways 

1977, which was 
. George Anyona, the roan 

See The J_____
3-7.

of time for a busy 
April 1981- Our efforts 
from officials of the 
and some 
when the officials

on recess in the
1 Corporation Corrup- 

followed by the 
-- 1 who had

Weekly Review

The Weekly.

The Week!

June 30, 1978, PP*

Report of the Commissi^ 
Maize and Produce Board^ 
(Nairobi) 1966.

Produce Board Commission
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Wednesday,263

1979264

The Sunday Na^onjL December 9 1979265

Nairobi266
Constitution (1969)S» 105 of the Kenya267

268

XV i 11 •xvipp.269

; other Public Accounts 
1979/1980 (together with 
controllet and Auditor*

Printer (Nairobi) 1980,

of

The Dai ly 5

The Weekly J'eviewMax'ch 10,

The ApproprAccoyrit^ 
of the FundA-^fo£,,-fcJb^ 
the report 
General), Government 
pp. xxiv — xxvii.

The Vice-CJ;ii of the Commission Mr» Mark 
Mwiti'.AC;a V-:;; charged -.-/“th a petty-criminal 
offence v/hich hod'tak^^n place about two 
years carl?c:*.. >73, put in prison for-it. 
Messrs. J.r - J-i^kukv and J.M. Seroney, members 
of thrt Ccc-'Lsr.Lon wcra detained for saying 
that KA*\*U, the ruling Party was dead, shortly 
aftex' the JJ ssion i'.ad submitted its report.

cit< p.

April 12, 1978

City Council v. Wadhwa_(1968) E.A. 406.
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272 C3 t *■ <

P*

273

270
271

of the 
cifc.

Government 
: after

The Manifesto,, 
NairobXf 1959- 

43.

Kenya Partyj.
See Colin Leys,

of the New
Also

Supra*
Through legal inanouevres,Africans 
denied any 
colonial economy, 
cashcropping v;as 
ties were outlawed for them. 
Africans were 
to the settler 
see Jan 
Corporations 
Kenya Economy", 
pp. 144-156.

with the British 
for £11^ million 

land from the Europe- 
willing to vacate 

white highlands" to initiate 
; the "one million acre 

The former Colonial 
1 to shoulder the costs of 
inistrative organisation of 

settlement. deve1op- 
A further loan 

obtained from the British 
ational Bank for Beconstru- 
(IBRD), the Commonwealth 

(CDC) and the Federal 
development of the 

Gertzel,

was o 
the Intern 

Development 
Corporation 

for the 
See Cherry 
Donald Bothchild,

Pol Itics in Keny^ EAPH (Nairobi)

The Kenya ' 
Government 
to finance 
an settler 
their farms 
what became 
settlement 
Government 
the technical 
the settlement schemes 
ment and . advisory 
of £8 milli*^*^ 
Government, 
ction and 
Developrnent 
German Republic 
settlement Schemes. 
Maure Goldschmidt and 

h and

were
significant participation in the 

Land was alienated frer. them, 
^gf^ifjd them and loan fscxii** 

In this wayJ 
forced to sell their labour cheaply 
community. For bettar details

Jelment Jorgensen, -Multinational 
and the Indeginiousation 

In Carl VJidstrand . op,.

negotiated 
independence 

the purchase of 
farmers who were 
in the " 
known as 
scheme", 
also agreed 

and admi

services.
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1974/1975,r;eoort and Accounts,276
P

R.Sport and Accounts,The ICDC,AnnualT.’l'l

P-
46-98.cit., pp.O.K278

279

pp.

281

P*

282

283

284

public Enterprises 
and Tanzania;
fl972) Vol-St

Jan 
tions 
In Kenya”. 

155.

Pheroze
Cooperatives 
Analysis”. 
167.

Nov/X''ojee, 
in Kenya 
In EALR_

280

the Central 
1972.

Seventh

cit. , pp* 148-169;
•’Public Enterprises in Kenya” 

ci^:., P-

1 and
A Comparative

Nos. 1 &2*, p.

1978/1979,

The^ l<: ‘ nrunl
25.

The ICPC Annual Repork^ 
21-^^2Q. figure was
financial year 19 7j/1976.

Sc rr.ion ? . 3 0: African Socialism
a nd i t-.. Ar;nlicaticn to Planning in Kenya 
Govern-:^<:nt Printer, (Nairobi) pp. 26-35.

jelmort Jorgensen, .-Multinational Corpora- 
and the Indlg.nls.tlon of the E=onon,y 

In Carl Widstrand op.

and Accounts, 1978/1971, 
35 per centum for the

Speech by 0*N.
Bank of Kenya on 
Published in the 
Annual ReporJt. Ju”.

Mutungi, Op^

Supra^Chapter II •

Ndegwa, Governor of 
the 1st December 
r-»ntral Bank of Kenya.

30 1973, p.63.

See Colin Leys O£. 
Pheroze Nowrojee, 
In Y. Ghai (ed) c^i

Op. cis., On
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159.cit •Op. P*236

159.287

161Op*288

(of Tanzania) January 11 1973, p.4.The Daily News289

290

163.0£.291

166cit-i. P*Op.292

166cit.P-293 OP.

167294

295

2.

Op. cit., p.

Jan Jelraert Jorgensen, "Multinational 
Corporations and the Indigenisation of the 

Carl Widstrand, Op,cit.

"Multinational Corpora-
Indigenisation of the Economy 

In Carl Widstrand (ed), op. cit.

Jan Jelmert Jorgensen, 
tions and the 
in Kenya", 
pp. 157-176.

cit. p*

Economy in Kenya", 
p. 154.

cit. p*
Th. Trade Licensing Act, No.25 of 1967, was 
passed for th. porpos. of r.gul.tmg and 
Allocating wholesale and retail hdsine.s.s.
AAi gave-effect to two'l-port.nt principles: 
A that ill persons carrying on business oust

toe licencedgand
that so far as possible, only Kenyan 
citizens should be allowed to carry on 
these businesses outside urban areas See 

the Menjorandunt^ Objects and JggB^ 
tt.'^7;;^^:rrT^the Act. the r^-inxster of 

and (or) Industry was given authorxt.
to classify areas of business into genera
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296

297

.33 of 1967, was passed 
into Kenya of certain 

Under S.5 of the Act, 
of non-citizens were created, 

s. The Act 
into K^nya of the 
subsequent partici— 

The Memorandum 
stated: ”the employment 

the appropriate entry 
and engaging into 

immigrant without

KXse of
n Tn rliP in Kenya”, m JJi--——

Economy,. No.8, p.44.

business areas and the non-general business 
areas. Under S.4, goods of trade were also 
classified into specified goods and non-specifled 
goods. The reason for these classifications was 
enacted in S.5 of the Act, which was stated as: 
•'After the appointed day, no person who is not 
a citizen of Kenya shall conduct business
(a) "in any place which is not a general business

area, or
(b) in any specified goods 

Specifically
This section was 
debates leading to the Act, 
so far as foreign

unless his licence 
authorises him to do so”, 
branded during the parliamentary 

as the most devastating, 
enterprises were concerned.

The Immigration Act, No 
to restrict the entry 
classes of persons, 
thirteen categories __
..Ch with Its own entry reqelrs-.. 
aimed et restricting the entry 
unwanted .liens and bar the 
pation into economic actl 
Of objects and Reasons 
of a non-citizen, without 
permit is made an offence, 
employment or business by an 
that permit is an of ence
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1972/1973,RAport and Accounts^
299

P*

Nicola Swainson, oRi300

301

47.P-Nicola Swainson,302

cit., P>46.

The ICDC Annual
25.

Partnerships are by law not required 
to disclose the nature of their businesses, 
via the Annual Report and Accounts like the li
mited liability Companies. See the Partner
ship Act, Cap. 29 of the Laws of Kenya,
S.16.

nPe cit*

inaccurate to des
race to an artificial 

we use the 
to indicate 
companies by 
will mean there- 

a company where Africans 
the majority shareholders, 

and appropriate the divid- 
of "African" company de- 

rinciple laid down in
& Co. Ltd. (1897) A.C. 30, 

in the case of Katej^ 
(1956) 7 U.L.R. 47. In the 

^eld that. "A limited 
.. is a corporation and as 

existence which is distinct 
iHArs who own it. Being a 

in nature, it in 
“rnnvin, recini .ttritutenu.

Although it is legally 
cribe or attribute 
legal person - the company, 
notion of "African" company 
the extent of shareholding *n 
Africans. An African Company 
fore for our purposes, 
of Kenyan origin are t 
control the management 
ends. This definition 
rogates from the p 
Salomon v^_Salomon 
and more specifically 
V. Nyakutukura. 
latter case, it was 
liability company 
such,it has an e 
from the 
distinct 
not capable
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303

304

$367(n-
of profits 

investments in

to the metropole by 
has proved to be a 

for the developing 
capital investments and 
of profits from the

$147m.
It is 

cent of the 
in Africa were 
Ostrader, Th®— 
Africa* So far 
concerned, the

developing 
from foreign 
countries tend 
countries by injecting 
economies of the «---
form of profits 
mpanies. 
illustrate 
investments in 
$418m. In the 
from Africa in 
USA. 
year totalled 
Africa injected 
more than 
also 
profits 
s 
US^ 
as

1974, p.lll

Siedman observes that the returns on Capital 
investments in Africa are guite high, jesti*, 
mated at between 20 -30 per cent of the 
investment, compared to only 16.5 per cent 
on similar investments in the UK and else- 
vzhere in the developed world, See Ann 
Siedman, Planning for Development..in_Su_b- 
SAharan Africa.,. T.P.H. Dar es Salaam,

The Siphoning of profits 
multinational companies 
very expensive affair _ 
countries. A look at 
the payouts in the form 

. clearly shows that the. developing countries cxeair y 
countries are having a raw deal 

investments. The third world 
to subsidise the developed 

■■ [ money into the 
i developed countries in the 
made by the multinational co

An example of this phenomenon will 
In 1967, the USA . this point, in »

Africa earned profits worth 
same year, $367m. was siphoned 
the form of profits to the 

Additional investments in the sa.e 
only $220m. This means that, 

into the USA economy 
the USA invested in Africa, 

worthy noting that 87 per 
made by USA firms 

iphoned back to USA. See 
Private Investments ijl 

the Kenyan experience is
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305

(c)

An306

Paper

statistics
307

(b) the 
of 
enterprise, 
going concern, 
the principle 
cified in the

This figure 
given above

is derived from Swainson's 
in Table B.

Analysis of ICDC*s Small 
Commitments from 1961-1975. 
No-251 (Mimeo), University

International Monetary Fund estimates that 
the average cash—out flow in the form of 
profits is $30m. annually. This brings the 

total outflow between 1963 and 1968 to $188.3m. 
See the International Statistics^ xxii Mo. 12, 
December 1969. Colin Leys reports the same 
phenomenon in his book, op. cit., p. 137.

Ralph Kaplinsky» 
Industrial Loans 
IDS Working 
of Nairobi-

The Kenyan Government has guaranteed the re
patriation of profits by foreign invest
ment firms. See The Kenya Constitution (19o9) 
S. 7 5 and The Foreign Investments (Protection), 
Act. Cap. 518 of the Laws of Kenya. S7 of the 
Act stipulates that: "Notwithstanding the 
provision of any other law for the time being 
in force, the holder of a certificate, may 
in respect of the approved enterprise to which 
such certificate relates, transfer out Of 
Kenya in the approved foreign currency and at 
the prevailing official rate of exchange: 
(a) the profits after taxation of his invest

ment assets;
approved proportion of the proceeds 

sale of all or any part of the approved 
either in liquidation or as a

and
and interest'-of any loan spe— 
certificate”.  
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309

310

1958/1959,Report and AccountThe311
PP<

1978/1979,
The312
pp.

313

314

1974/1975,And Acc_ounts_tAnnual RepoXife315
P*

S&e
ICDC

- , 1980; 
1978/1979.

TCbe Annual 
8 -18»

1 Sunday May 25, 
^nd Account s_,_ --

ICEX: Annual 
1-2.

The
Kenya was 
materials and food 
they in turn supplied 
necessary 
metropole

the Sunday Nation
Annual RegorL-to

The ICDC
14.

The ICDC Act, Cap.
Kenya, S.3(1)•

ICDC’s equity share—
- 3 (both Subsidiary 

comprising-the Small 
Fund and the Machinery 
expended by the ICDC 

industrial Estates.

“^“-JX;:;::rco»panles 
holding m indusrr 
and Associated), funds 
indttstrlal Revolving t 
Loans Fund and moneys 
on the Kenya

Colonial Policy ivas understandable because, 
relied upon for the supply of raw 

for the metropole, and 
turn suppii-d the colony with the 
manufactured goods,produced in the 
and merely exported to the colony.

ppnort and Accounts

Sessional Paper No.10: African Socialism 
and itn Application to Planning in Kenya^ 

.Government Printer (Nairobi), 1965, p.42.
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316

the Nairobi Industrial Estates317

318

1977/1978,
319

and Accounts,. 1977/1978,
320

321
P*

1978/1979,nrt and_ Accounts
322

pp.

A Manual on 
-(1970), p-3.

and Accounts,

oonnrt and Accounts^.

The ICDC Annual Report^ 
p.7.

The ICDC Annual 
31.

The ICDC Annual Report and Accounts, 
197S/1979, p.8.

The ICDC Annual Rg: 
8-18.

The ICDC Annual Report 
p. 19.

I am grateful to Mr, Matu Wamae for arranging 
for my personal visit to the Nairobi Industrial 
Estates, on February 15 1978, where I visited 
some of these common facilities.
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323

324

ofLaissez Faire325

326

327

328

P*

329

P-

330

f

John Keynes, .Ob>.
Op, cit« p. 13*

John Maynard Keynes, The En^ 
Woolf (1926) (London).

This is what has been known as 
Concept of public corporations, 
principle is that i----
and commercial enterprises 
built corporate 

autonomy 
operations, although remaining

Karl Marx, *’The General Law of Capitalist
Accumulation". In Capital Vo3. .1.' 
Progress Publishers (Moscov^), p. 587.

Karl Renner, Op. cit.. Also found in W. Friedmann, 
The State and the Rule of Law in a Mixed, Economy, 
Stevens (London), p.l2.

cit. Also found in W. Friedmann,

Fredrick Engels, The Origin of the Family, Private 
property and the State". In Karl Marx and Fredrick 
Engels, Selected Works Vol.HI, Progress Publishers, 
(Moscow), 0* 256.

Karl Renner, Institutions of Private Law and 
thei r Snr la] Fnnct j Routledge & Kegan Paul 
(London).

the Morrisonian 
The underlying 

nationally owned industrial 
are vested in purpose 

bodies with a large measure of 
from the government in their day-to-day 

accountable to the

D.W. Nabudere, The Political Economy of Imperialism, 
Tanzania Publishing House, (Dar es Salaam) 1978,

170.
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line minister on major

No•7 of 1967» Now331

on
332

333

17-21.the Weekly Review^See334
June 30, 1978, p.l9.Weekly Review,335

336

of the
Printer

government through the 
policy issues.

June 30, 1978, pp.

Executive Director 
March 18 1978. See Chapter

Mr. Odera replaced Mr. Mutura as the Managing 
in This change m the

the Kenya Meat ti„,le
to make losses „„t-=ompete end

^^of^X^^adequate funding and 
because of the i Agriculture; Fdr further
from the commission Apnual
details- see tne “
Reports and Accoun^ Public Accounts
Age^rlatiojl.^££^^

pp.xx — xxie

An interview with the Former 
Mr. Matu Wamae, on 
Four - herein above.

The National Assembly Official Reports, 
the ICDC Amendment Bill, 1967.

The XCDC (Amendment) Act^ 
S.8A of the ICDC Act.
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337

333

P*

339

p.337.Op> ci_t±xHanson,A.H»340

341

areas 
adequate action

nr.iiv News,^, July

Ya sb Ghai, 
Economy".

33.

cns^icnt of the
op. clt»,

«

See the £lv3fcex Jo.irtt Ven’:ufe Agreement, 
for the typical clauses recarding the employ
ment of technical staff in ^oint venture 
enterprises.

there were fourty-four 
agreements between ths 

investors in Kenya, 
with the iCDC coma from 

both from the west 
See the ICgg Annual Report.^n d

Accounts, 1978/1979, PP- ^-18-

"Control a*:d Ha: 
in Yash Ghai

As of June 30 1979, 
(44) joint venture 
ICDC and private foreign 
The Joint partners 
all parts of the world: 
and the East.

The 
Also 
was a 
Commerce 
move as ” 
had been previously 
manageable in size, 
have a limited area 
to compare their performance 
companies. The management . 
would be close to 
able to take speedy 
to resolve 
19, 1972.

No.17 Of 1969. 
Trading Corporation

„ove in this direction. The Minister of 
and Industry in Tanzania explained the 
aimed at making trading company, which 

under the S-T.C., more 
so that they would generally 
of operation and enabled 

with other local 
of the companies 

the problem areas and hence 
decisions, 

their problems".
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342

PP*

343

9

344

345

Government

iw and Public Erterprises 
In Yasb Ghai (ed)

Yash Ghai ? **Ijaw 
in Tansanie”.

226 — 236-

for the 
in Kenya 

it is clear 
whole doing 

which are 
of the financial 
„ls.pproprlate 
MPagement .nd Ine.f.dt.v- 
government itself- 
therefore appointed 

the urgent financial, 
rational problem® facing 
the appointment and 
cit^ P-29. The second stage 

- ---- *• ■ inted on 
yfiere^ 

investigation 
of experts; 

of the 
transfer of 
and froffl pa

Ip 
ope 
2p 
op-cit*_r. P’29. 
committee was appo 
Its terms of reference 
detailed review and 
with the assistance 
ment on the appointmen 
parastatals and the 
between parastatals 
government ministry

of Boards
Printer, (Nairobi), 1975.

w' F^-iedmann,
»rs P fo-. (Londo,» l37?,.?-SWi in

Stijvens
fit-..R.Co Posen • Op •--Sis;.:-*.

.. .netting out the terms of
The committee to review Statutory
reference ro available evide-

’V"nee, it 1® there are a number
the whole doing ® aifficvlties. Many

tional structures, poor 
supervision by the 

The Review Committee is 
to specifically look at;

administrative and 
important boards and 

control procedures". See 
of this review

the 19th December 1979.
"to co-ordinate a

of each parastatal 
to advise the govern 

Chief—executives of 
such officers 

rastatals to a
and vice-versa;
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csrasta-
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j svb-

See the

!:r;P office of i’'e presi'?nt 
and t.■ ''■■ of tee foi:
of p;if cst.-v.'i s; to e;<c'.:ine

rnana?,--->ise»ic '■'ith
to aoviff the qov---:ri-,--int

to advise 
on the t.-' 
the enip^ oyees 
the GXisvieg 
other parties; 
on the proposals to esta .. 
fcals, a:;flgarnatio!:5 er e
of the pehlic corporations 
the need fz-': par-c^'-- ' 
sidiaries under the 
Daily Nationx Decer.oar Ir,

ng uk/
?.nd

Cornpnnies Act'', 
1979, p«4
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