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CHAPTER ONE

Introduction

The notion of human rights is not new. Over two thousand years ago, many

religious texts emphasised the importance of equality, dignity and the responsibility to

century, with the creation of the United

Nations Organisation, these rights had gained tremendous popularity. While the

international community was, (when the Charter was written), principally concerned

with ensuring the maintenance of international peace and security, the protection of

fundamental rights and freedoms was also perceived to be significant. There have.

however, been ongoing debates concerning the significance that fundamental rights and

freedoms deserve to be accorded, in relation to the other Charter objectives. These

debates, amongst others have put the international community in a dilemma with regard

to which principle, non-intervention of fundamental rights and freedoms, should be

given priority. Nonetheless, one does not necessarily exclude the other.

Shortly after the enshrinement of human rights in the Charter, came the Universal

Declaration of Human Rights (UDHR). While many have argued that this Declaration

served only as a sign of the commitment of member states to respect fundamental

therefore not legally binding, the UDHR, nonetheless, has

I

freedoms, and that it was

freedoms featured prominently. By the 20'’’

help others. By the 17*'* century, the idea of natural rights had developed. The 18’*^ and

become the springboard from which a host of human rights conventions have sprung. 

The Declaration has not only influenced the development of international human rights

19*’’ centuries were notable for revolutions in which claims for fundamental rights and



law, but has also become part of customary international law - some even argue, of jus

cogens.

The first fifty years after the Declaration witnessed intensive activity in the human

rights field. Not only were treaties and conventions concluded, but an institutional

framework to ensure the implementation of these rights and obligations was also

developed. Constituted within this framework were a variety of human rights

mechanisms entrusted with the mandate of the compliance of states’ with the

requirements set out within the treaties.

However, the exuberance that went with setting and implementing human rights

standards was overshadowed by several factors. Primary amongst these was the

disappointment of the expectation that state members would yield willingly to the work

of institutions set up by the United Nations (UN) for the purpose of ensuring the

promotion and protection of human rights. Indeed, many states resented the probing

activities of these mechanisms. Further, compliance with treaty obligations (for example

the submission of periodic reports) was viewed as a burden even by signatory states.

This disturbing trend notwithstanding, it was still hoped that in the long-term.

states would come to fully embrace the recommendations and activities of these

institutions. In feet, it has been postulated that apartheid in South was dismantled partly

due to the constant pressure exerted on the government to comply with its human rights

obligations. The extent to which this is true is, debatable. The feet however remains that

the instruments and institutions set up within the framework of the UN had as their

objective, the long-term implementation of human rights in member states. The short-

2



term enforcement of human rights standards was never seriously considered as an option

as states continued to guard their sovereignty jealously.

In time however, the human rights mechanisms were to prove seriously wanting

in their response to grave and large-scale violations of human rights. Hence, the UN was

in a dilemma during the brutal massacre of hundreds of thousands of victims of the

Khmer Rouge. It stood by also as the genocide in Rwanda claimed more than half a

million people. It was increasingly becoming evident that the UN would have to

acknowledge the inadequacy of its human rights mechanisms and resort to alternative

avenues where immediate response or action was deemed imperative. Further, the

doctrine of non-intervention was increasingly questioned where massive violations of

human rights took place within the territory of sovereign states.

Indeed, according to Kofi Annan,

However, the issue of humanitarian intervention, as revealed from time to time.

has been more complex in its dimensions. National Interests tied to political will and

conflicting policies have all conspired against effective and timely action. Further, the

UN’s shortage or lack of technical, logistical, financial and military capabilities has

contributed to its reliance upon the "political will" of ‘able’ states. This is the difficult

position in which the UN finds itself today where rapid response to massive human

rights violations, entailing the large-scale loss of lives, is required. A position which has

3

‘The fact that we cannot protect people everywhere is no reason for doing 
nothing when we can. Armed intervention must always remain the option 
of last resort, but in the face of mass murder, it is an option that cannot be 
relinquished. *

' Annan, Kofi Wethe Peoples : The Role of the United Nations in the (un Dent, of Public
Info. New York. 2000) p. 48



moved some critics to assert that there is little consistency in the practice of intervention.

If the UN cannot undertake humanitarian intervention on behalf of victims of

egregious violations, owing to divisions within the Security Council, there may be, as

was the case in East Pakistan, Cambodia and Uganda, some states willing to unilaterally

intervene. However, the problem with this resort is its non-universal sanction. Further,

most critics of unilateral humanitarian intervention have argued that it ‘could become a

In reality, many would prefer to see such decisions (to intervene) taken

collectively, by an international institution whose authority is generally respected. The

only institution competent to assume that role is the Security Council of the United

Nations. Since the Charter clearly assigns responsibility to the Council for maintaining

international peace and security, only the Council has the authority to decide that the

internal situation in any state is

4

Unfortunately, humanity is ill served when the Security Council is unable to move

2 Ibid

owing to its inherent difficulties and costs as well as perceived national interests.^

Ibid

quickly and decisively in a crisis.*

cover for selfish and gratuitous interference in the internal affairs of sovereign states’.^

so grave as to justify forceful intervention.



THE PROBLEM

According to Tom Farer^ /’...One thing that can be said with confidence is that

human rights enforcement will remain highly politicised and therefore intensely

controversial".

Needless delays, and actions that bring their victims too little, too late.

characterised several large-scale human rights atrocities in the twentieth century. Some

may say that this dented the UN's stature in the eyes of the international community.

Nevertheless, it has also been said, and validly so, that the UN is only as good as the

member states that compose it. Their attitudes and policies, in other words, determine

the direction and speed with which the global organisation moves in cases of flagrant

and large-scale violations of human rights. Here however lies the problem. The lack of

convergence in policy shown by powerful member states, which has often been referred

to as a "lack of political will " in the UN, has manifested itself severally during

humanitarian crises. This has often resulted in the adoption of piecemeal measures or

inaction in the face of massive atrocities.

On the other hand, while the letter of the UN Charter affords human rights a

place of prominence in the organisation's objectives, no meaningful enforcement

mechanisms are provided to effectively protect victims of violations on a massive scale.

the cooperation of member states.

5

largely dependent onIndeed, the UN’s mechanisms for protection of human rights are

* See Annan, Kofi A. The Ouestioi of IntervCTitiCTi; Statonents by the Secretarv^General (UN Dept, of 
Public Inlb. New York, 1999) p. 11
5 Farer Tom J. ‘The UN and Human Rights: More than a Whimper’ in Richard Pierre-Claude and Bums 
Weston (eds.) Human Rights in the World Community : Issues and Action (Uniyersity of Pennsylvania 
Press, Philadelphia, 1989) pp 194 - 207:205



This has prompted criticism of the UN from various quarters. Ullman wrote that

the “UN human rights machinery has become so publicised as to be almost completely

ineffective for either monitoring or for enforcement’*.^ Rugie, adopting a more balanced

designed not to protect human rights or to enforce human rights provision, but to nudge

On the other hand, in Henkin's view, “for the

It can therefore be postulated that the UN, through its human rights mechanisms.

is limited in undertaking urgent and effective action in halting grave and massive human

rights violations. In this context, the Security Council, the only body of the UN with the

authority to authorise armed intervention, provides

enforcement of human rights. However, the Security Council has on various occasions

been beset by concerns relating to sovereignty. Such concerns have accounted for a large

enforcement.

Ironically and paradoxically though, member states have driven events at the UN

so that state sovereignty has been weakened. States have used their initial sovereignty to

create UN standards and UN supervisory procedures that later have restricted their

operational sovereignty in the field of human rights. In legal theory, states are no longer

free to treat even their own citizens as they wish. Internationally recognised human

6

perspective observed that UN activity and "international human rights instruments are

part of the hesitation that accompanies the Security Council’s decision making on

most part, human rights can only be promoted (and protected) indirectly by the UN".*

states into permitting their vindication”.’

* Ullman, Richard ‘Human Rights: Toward Intematicmal Action’ in Dominguez, Jorge I. et al. (eds.) 
Enhancing Global Human Rights (McGraw-Hill, New York, 1979) pp 1-25:10.

’ Rugie, G. Human Rights at the UN 1955-1985 : The Question of Bias International Studies Quarterly 
32(3) (Spring, 1988) pp 26-32:26.
’ Quoted in Forsythe, David P. The Internationalisation of Human Rights (Lexington Books, Lexington 
1991) p. 79.

an avenue for short-term



rights impose standards that are binding on governments? On the other hand, the

international community has come to the understanding that the protection of human

rights (that is those considered as creating obligations erga omnes) is no longer a matter

As a result of the growing network of international legislation and the

establishment of the human rights mechanisms, the conviction gradually took hold of

UN member states that ‘intervention’ in the affairs of single states is fully justified, so

Indeed, the Security Council has asserted the rights of humanitarian access in

Less

attention has been paid to formal jurisdictional limits and more and more simply to the

likely effectiveness of intervention.

lack of'political will' lies a 'general reluctance by the US and other states to contribute to

7

’ Weiss. Thomas G. in Weiss. Thomas G. et al. (eds.) The UN and Changing World Politics (Westview 
Press, Boulder, 1994) p 159.

See the UN Report of the Human Rights Committee where it was observed I general comment that 
states have die supreme duty to prevent wars, acts of gen^ide and other acts of mass violence causing 
loss of life (Official records of the General Assembly 37® session. Supplement No. 40. UN Doc. 
A/3/40/1982 (par. 2).

" Antonio Cassese ‘International Law in a Divided World’ in Roberts, Adam and Kingsbury, Benedict 
(eds.) United Nations. Divided World; The UN’s Role in International Relations (Clarr^drm Press 
Oxford, 1993)pp298-315:306.
” Hopkinson, Nicholas The United Nations in the New World Disorder (Her Majesty’s Stationery Office. 
London, 1993) p.5
” David Dorward ‘Rwanda’ in Learning the Lessons : UN Interventions in Conflict Situations 
(Community Aid Abroad, Public Policy and Education Section, Sydney, 1995) pp 82 - 92:85,

Apart from concerns of sovereignty, lack of leadership and political will in the 

UN and a general reluctance to act decisively has, quite unfortunately, characterised 

episodes of massive human rights violations. It has been observed*’ that underneath the

long as serious and large-scale violations have been committed.* *

Bosnia, Iraq, Rwanda and Somalia. Such access, with or without permission of the state 

concerned cannot today be construed as intervention in the affairs of a state. *2

exclusively within the domestic jurisdiction.*®



resolving (conflicts) which do not directly threaten their strategic interests, along with

the general feeling which has gripped the Security Council since the blunders in Somalia

in 1995 that it 'can't do', rather than it has an international legal responsibility to do what

it can. Without Security Council authorisation, UN is paralysed from acting on behalf of

victims of atrocious violations.

Nevertheless, National Interests remain a permanent feature of international

relations and of the life and work of the Security Council. It is hardly surprising then

that sometimes, the UN has had a problem reconciling national interests or mobilizing

the Security Council behind the pursuit of basic Charter values as was observed during

the Kosovo and Rwandan crises respectively.

As the initial response to the horror in Rwanda starkly demonstrated, it is

becoming increasingly difficult to get UN member states to intervene forcibly anywhere.

The

reality is that in the absence of threats to vital perceived interests, it is extraordinarily

difficult for states to sustain domestic support for distant and risky military operations

overseas. The experience of the US in Somalia and of Belgium in Rwanda is revealing

in this respect. Ramcharan observes that, in so for as violations of human rights that

international and securitybreach concerned. thepeace are

8

at least when vital national interests are not seen to be immediately involved.*"^

‘Co-operating for Peace: The UN role in Conflict Situations’ in Learning the Lessons : 
UN Interventions in Conflict Situations op. cit. ppi<6:2.

machinery...depends on the exercise of political will.*’

threaten or



It is true that there have been a few situations in which the Security Council has

acted in unity and in favour of human rights. However, the Council’s authority is

diminished because it lacks the means to intervene effectively when it wishes to do so.

The UN’s ability to act quickly and decisively is dependent on the political will

of the Security Council members and often, on the leadership of the U.S. The leadership

only the US possesses the capacity for global

military projection. The UN relies heavily upon it. This is however, not to say that other

countries are powerless, but that any sustained intervention will have to have US

On the other hand, the UN's ability to effectively and speedily intervene is

largely curtailed by its lack or inadequate supply of financial, logistical, military or other

resources ** a fector that has been even further compounded by the lack of political will

and leadership necessary to marshal these resources. There seems to be no real prospect

threatened. ’’ Although national interests will continue to play a significant role within

the Security Council, the UN’s response to grave and widespread violations of human

rights will need to be improved.

OBJECTIVES

9

The spirit of the UN Charter upholds the protection of fundamental human rights 

and freedoms. The letter of the Charter however, fells short of providing the UN with the

role of the US is especially crucial as

in the medium term future that most Northern States will contribute their troops or

resources to UN operations when their national strategic interests are not vitally

support.^^

Phillips, Robert L. and Cady, Duane Humanitarian Intervention : Just War vs. Pacifism (Rowman and 
Littlefield Publishers Inc. 1996) p. 86.



requisite mechanisms for the effective protection of these rights. Even though over the

last fifty years, the emerging international community has permitted the establishment of

promotion of human rights, their ability to ensure the effective protection of victims of

violent and massive human rights violations has been found lacking. Nevertheless, the

UN’s Security Council has on several occasions authorized the UN or member states

cooperating with the UN, to intervene in situations where international peace and

security has been threatened or breached as a result of grave violations of human rights.

This study intends to:

• Investigate and establish through case studies of UN interventions in Rwanda and

Somalia, whether humanitarian intervention has developed as a new exception to the

rule against intervention.

• Assess UN response during cases of grave and massive violations of human rights

and identify the causes for difficulties in securing rapid response.

• Suggest, on the basis of the case studies, means in the future, of ensuring the rapid

or have threatened to break out.

JUSTIFICATION

Humanitarian intervention has generated intensive debate from a great number of

” David Dorward "Rwanda* op, cit p. 91

10

and effective protection of human rights where violations on a massive scale occur

a carefully developed, intricate and substantial mechanism for the protection and

scholars and politicians. The debate, however, has often centred around the legitimacy or 

otherwise, of unilateral intervention. More often, there seems to be a growing consensus 

that the UN (Security Council) is the only institution competent enough to authorize



humanitarian intervention. Whilst there has been a lot of literature on general human

rights violations, very little has addressed the crucial area of concern that forms the basis

of this study. That is, what can be done to improve the UN’s response to grave and

widespread violations of human rights. It is possible that the gap in literature has been

due to the notion that widespread atrocities, of the nature witnessed in Germany or

Cambodia, constituted rare and isolated instances.

However, the twentieth century has made it manifest that the human capacity to

visit such violations that shock the conscience of mankind is not as unique as was once

believed. This century witnessed a number of human rights atrocities on a large-scale;

violations which were, unfortunately, not quickly halted due to the international

community’s failure to foresee and thus prepare in advance, short-term enforcement

measures for the protection of human rights. The genocide in Rwanda in 1994 was

accompanied by the faltering response of the international community. The efforts

Human Rights and a Special Rapporteur, the later establishment of an International

Tribunal for Rwanda and Human Rights Field Operation in Rwanda, cannot make up

for the inadequacy in the UN’s response to the massacres as they occurred, and during

There are no meaningful enforcement mechanisms or methods to stop genocide

once it is in progress. There is no magic formula which will prevent genocide from

11

undertaken by the UN High Commissioner for Human Rights, the Commission on

occurring again. Yet, in today’s world, armed battles are less frequently part of a war

J’ Rwanda 1993-1996 (The UN BlueBooks series. Volume X, Dept, of Public

18 subsequent events in Rwanda.



between countries, and more often a civil conflict occurring within the borders of a

single country. Conflicts like this are inherently prone to genocide.

Great delays and procrastination has characterised a number of human rights

emergencies involving grave violations on a large scale. There is a need to establish

tripwires and benchmarks to abort the lengthy deliberation processes and allow the

world community to make decisions quickly and respond immediately to victims of

massive human rights violations. The growing danger that human disaster of the kind

that occurred in Somalia, and in Rwanda will recur underscores the importance of

preparedness.

LITERATURE REVIEW

The literature concerning the role of the UN in the field of human rights is vast.

Many writers have also focussed on the effect of globalisation and universalisation of

human rights on notions such as state sovereignty and territorial integrity. There has also

been a lot of attention paid to the implications of internal conflicts and human rights

violations on international peace and security. Some literature has focussed on the issue

of humanitarian intervention and its implications on the international system of states.

The limitations experienced by the UN in multilateral interventions has also been the

this study.

12

learning from such experiences and improving the international community’s

subject of a few works. The following is a review of the literature having a bearing on



Reinterpretation of Notions of State Sovereignty and Universalisation of Human Rights

Schermes maintains that since international law has expanded to protect

fundamental human rights, in particular situations there may be an international

obligation to interfere in the internal affairs of states when there is a flagrant violation of

Lauterpacht similarly affirms that a substantial body of opinion and practice has

supported the view that when a state commits cruelties and prosecutes its nationals in

According to Ramsbotham, these considerations of humanity are now grounded

not just in natural law or general principles of law recognised by civilised nations, as in

Waltzer^^ contends that Article 2(4) of the UN Charter which specifically forbids

intervention by one state into the affairs of another, except in self defence is flawed

because it is in conflict with the basic human good. He affirms that the legalistic

understanding of sovereignty must be conditioned by the idea of normative standards of

universal human rights which guarantee the dignity of the individual.

13

SchoTnes, H.G. The Obligation to intervene in the Domestic Affairs of States (Westview Press 
Colorado, 1990) p.588. ’
2, Lauterpacht, H Int^natiCTial Law (Oxford University Press, London, 1995)

Oliver Ramsbotham and Tom Woodhouse Humanitarian Intervention in Contemporary Conflict: A 
Reconceptualization (Polity Press, Cambridge, 1996) p. 19

Waltzer, M Just and Unjust Wars (Basic Books, New York, 1977)

the past, but more concretely on the foundation of what is called ‘the principles of the

UN Charter’.2*

such a way as to deny their fundamental human rights and to shock the conscience of 

mankind, intervention in the interests of humanity is legally permissible.^®

these rights.*’



discusses the role of the UN in a world that poses problems that are

distinct from those which the world body faced in the immediate post World War II

He reviews how the UN, especially through Security Council action, hasperiod.

undertaken all sorts of deeply intrusive actions pertaining to human rights inside states

in an effort to resolve security problems. It is submitted that the UN Charter conveys

powers of auto-interpretation on the Security Council. Further, that the precise

boundaries of state sovereignty, in light of the evolving international human rights

standards, are elusive. In his opinion, the limits to UN action respecting Article 2(7) and

domestic jurisdiction are political. The provision will be re-defined to enable the UN to

act where it wishes to do so.

The UN has been quite active in redrawing the line between sovereignty and

just power. Further he does not perceive how, in cases of genocide or raging conflict

involving the death of countless civilians, the UN could be prevented from intervening

He portrays the prevalent view within the international

community concerning the relative status of State Sovereignty.

Former Secretary General, Javier P6rez de (Zhi^llar, went so far as to posit *’ an

irresistible shift in public attitudes toward the belief that the defence of the oppressed in

14

the name of morality should prevail over frontiers and legal documents".^

Weiss et. Al (eds.) The UN and Changing World Politics op. dt.
Kofi Annan ‘Peacekeeping, Military Intervention and armed Conflict’ in Jonathan Moore (ed.) Hard 

Choices (Cambridge University Press, Cambridge, 1998) pp.56-67:67
Kofi Annan The Question of Intervention op. ciL See also Nelson Mandela’s compliment of Kofi 

Annan’s approach to state sovereignty and human rights in the KOSOVO REPORT (The Independent 
international Commission on Kosovo at HttpT/wvvw.rclicfwcb.iniyiibrarv/documents/tlic Kosovoreport

UNDP/Press Release SG/SM/4560 (April 24, 1991)

Weiss^^

in a state's internal afftiirs.^^

domestic jurisdiction. Annan^^ affirms that sovereignty is a matter of responsibility, not



also contends that while governments and legal authorities have not

prohibition of force in Article 2(4) of the UN Charter, the concern for State Sovereignty

is less evident in respect to action by the UN.

However, Gregg maintains that though the fence erected by article 2(7) has been

breached in a place or two the UN has remained a body with largely recommendatory.

that the UN has authority to act intrusively. However, he asserts that the principle of

State Sovereignty continues to command powerful political support.

Human Rights Violations and International Peace and Security

In legal terms, ’international peace and security" has traditionally been narrowly

defined as the maintenance of inter-state order. However, the practice of the Security

Council can be seen to have modified this concept to include grave humanitarian crises

and it is generally recognized among writers that the Security Council now has an

exclusive right to authorize the use of force for the purpose of preventing or stopping

widespread deprivations of internationally recognised human rights.

affirms that 'the implications of human rights abuses and refugee flows

for international peace and security are forcing us to take a fresh look at sovereignty

from a different perspective*.

15

a permissible exception to the

Schacter^’

Annan^*^

■’Schacter O. ‘Sovereignty and Threats to Peace’ in Weiss T.G. (ed.) Collective Security in a Changing 
World (Lynne Riennar Publishers Inc., Boulder and London. 1993) pp |9  25:20

“ Robert Gregg About Pace? The US and the UN (Lynne Riennar Publishers, Boulder and London, 1993).
Kofi Annan ‘Peacekeeping. Military Intervention and Armed Conflict’ op. cit.

^8not binding authority."

expressly considered humanitarian intervention as

Gregg, while undertaking a study of the Gulf Crisis concedes



The suggestion that respect for sovereignly is conditional on respect for human

rights has also been reflected in the practice of the Security Council. In the post Cold

War period, the Security Council has availed itself of a right of humanitarian

intervention by adopting a series of resolutions which have progressively expanded the

definition of a “threat to international peace and security” under Article 39 of the

Charter to allow for Security Council mandated military intervention to respond to grave

humanitarian crises, even where such crises have been purely domestic in nature. This

Tanca, for example states that stale sovereignty must be surrendered in the

strict interpretation however deviates from the gathering momentum

seeking to allow for UN intervention in cases of gross violations of human rights. He

categorically maintains that the principle of non-intervention was intended to preside

being with regard to the competence of the Security Council to authorise enforcement

amounted to an act of aggression. He makes a subsequent contention, that since

intervention is only permitted where a threat to or breach of the peace occurs, the UN

16

pursuit of the protection of human rights, even when the situation concerned is deemed 

that does not necessarily involve the violation ofto be a purely internal matter or one 

any state’s sovereignty.^’

See Guicherd, C.’International Law and the War in Kosovo' Survival 41(2) pp.l9-34:pp 22-23;
O’Connell, Mary Ellen The UN. NATO and International Law After Kosovo’ Human Rights Quarterly 
22 (2000) pp 57-89:68-69

Tanca, Antonio Foreian Armed Intervention in Internal Conllict (MartimiQ Mijhnff pnhiich^rg 
Dordrecht, Boston, London, 1993

Jones Goronwy The United Nations and the Domestic Jurisdiction of States : Interpretations and
Applications of the Non-Intervention Principle (University of Wales Press. Cardiff, 1979)

over matters essentially within the domestic jurisdiction of states, the only exception

Jones’^2

trend has been noted by several writers.^^

measures where such situations posed a threat to the peace, breach of the peace, or



asserts that security, as it appears in the UN Charier, is as much about the protection of

individuals as it is about the defence of the territorial integrity of states.

Of similar school of thought. Farer contends that human rights are subordinated

in the UN’s hierarchy of purposes and especially in the Charter’s authorization of UN

enforcement action.^^. To him, where the UN is involved in intrusive operations, its first

and main priority should be international peace and security — other objectives will take

resolutions, declarations and conventions on human rights does not reveal recognition of

the UN’s recourse to enforcement action. Though some of the UN human rights

mechanisms make an effort to provide for a measure of international surveillance, none

provides for collective, let alone unilateral military enforcement. In their view, this could

Nonetheless, McDougal and Lasswell submit that the overriding commitments to

in the sphere of the Charter, ‘equal

Due to this overriding

commitment to human rights - a goal interdependent with that of maintaining

international peace and security — it has been postulated that ‘the Charter prohibition of

the use of armed force must be interpreted in a way as to take this commitment into
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the protection and fulfilment of human rights are.

second place. Franck and Rodley go even further and assert that a cursory look at

with that of the maintenance of peace and security

international peace and security; one that is however countered by Forsythe. Forsythe^^

was not conceived as an instrument for the enforcement of human rights, but of

” Forsythe, David P. The Internationalisation of Human Rights (Lexington Books, Lexington, 
Massachusetts, 1991)

Farer ‘The UN and Human Rights: More than a Whimper' op. cit,
Thomas Frank and Nigel Rodley ‘Humanitarian Intervention' American Journal of International Law 67 

(1973)

mean that no such enforcement was intended.^*^



account: it being in the common interest as a mode of maintaining international peace

The concepts of international peace and security have therefore come under

increasingly humane interpretations as contrasted to earlier ones that tended to centre on

political and military variables.

Newsom, contends that the original design for peace, outlined in 1945 in the

Charter, seems to be re-emerging. 'This design contains three main elements - the

maintenance of international peace and security, with the related need for arms control

and disarmament; a co-operative approach to the great economic and social issues.

The Legitimacy of Humanitarian Intervention

The debate in international law on the legitimacy of humanitarian intervention

has involved restrictionist interpretations of the UN regime, which were mainly used to

rule out forcible humanitarian intervention, and counter-restrictionist interpretations that

were used to rule it in. The restrictionists argue that the rule contained in Article 2(4) of

the UN Charter represents more than an international consensus binding state actors; it is

In order to eliminate the scope for

strategies. First, they invoke
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a ‘broad’ interpretation of the UN Charter’s Article 2(4), in

“ McDougal M.S., Lasswell H.D and Chen, L.C Human Rights and World Public Order : The Basic 
Eolicies of an International law of Human Dignity (Sweet and Maxwell, London, 1980) p. 241.

David Newsom (ed.) The Diplomatic Record 1990- 1991 {Wesirview Press, Boulder, I992).p.23

arguments in favour of legitimate intervention, the restrictionists adopt two main

which also have profound implications for peace and stability; and the development of 

the role of law and universal respect for human rights'.^’*

national entities but of mankind in its entirety.^

ands security.^’

essentially a higher law among nations viewed as fundamental to the survival not only of



order to rule out not only aggression, but also intervention. Secondly, they adopt a

‘narrow’ definition of intervention.

The counter-restriclionists on the other hand argue that there are two major

purposes embodied in the UN charter; the maintenance of peace and security and the

protection of human rights. The main thrust of their argument is that humanitarian

interventions only contravene Article 2(4) of the UN charter if they are thought to affect

directed and that humanitarian intervention, far from being inconsistent with the Charter

purposes, furthers one of the major purposes of the UN, that is, the protection of human

rights. Moreover, in their view, human rights deviations might represent a threat to the

peace, thereby prompting the Security Council to act under the UN’s Chapter VII

Thomas Franck and

Counter-
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the ‘territorial integrity;’ and 'political independence' of the state against which they are

” Fairley, Scott ‘State Actors, Humanitarian Intervention and International Law: Reopening Pandora’s 
Box’ Georgia Journal of Internalional and Comparative Law 10(1) (1980) pp 29-65

See Arend, H.C and Beck, R.J International law and the Use of Force: Beyond the UN Charter 
Paradigm (Routledge, London, New York, 1993)

See Ian Brownlie ‘Humanitarian Intervention’ in John Norton Moore (ed.) Law and Civil War in the 
Modem World (John Hopkins Press, Baltimore and London, 1974) pp. 217 - 229.
**2 Scott Fairley ‘State Actors, Humanitarian Intervention and International law: Reopening Pandora’s 
Box’ Georgia Journal of Internalional and Comparative Law. 1980 10( 1) pp 29 - 65
*” Franck, T. and Nigel,R After Bangladesh : The Law of Humanitarian Intervention by Military Force’ 
67 American Journal of Internaiitnnil Law (1973)pp 275-305

Schacter, Oscar ‘The UN and Internal conflict’ op. cit.
John Norton Moore (ed.) Law and Civil war in the Modern World op. cit.
Verwey W. ‘Humanitarian Intervention under International Law’ Netherlands International Law 

Review, 32(1985) pp 357 - 418.
32^*^*^^*^^ ‘Forcible Self-Help by States to Protect Human Rights’ Iowa Law review, 53(1967) pp 

Lillich (ed.) Humanitarian Intervention and the UN (University of Virginia Press, Charlottesville, 1973); 
-------‘Humanitarian Intervention : A Reply to Ian Brownlie and a Plea for Constructive Alternatives’ in 
John Norton Moore (ed) Law and Civil War in the Modern World op. cit

John Norton Moore,'*^

Scott Fairley,'’^

Rodley Nigel,'’^Oscar Schacter,'*'*

jurisdiction.'*®

Restrictionists comprise of Ian Brownlie.'*'

and Verwey W.'*®

restrictionists include Richard Lillich'*’, McDougal, Lasswell,**® Reismann"*® and Teson.^®



There is a general agreement amongst restrictionist and counter-restrictionist

been a transformation of the intervention component by substitution of the UN Charter

Article 2(7) for Article 2(4) as the main focus of discussion. The issue therefore, is no

longer primarily about self-help by states. The key question is: Should the international

Limitations to UN Humanitarian Intervention

It is arguable that UN authorized humanitarian interventions over the past decade

fundamental human rights is now a matter of international concern. At the same time.

however, the instances of Security Council inaction or lack of timely action in the face

of humanitarian crises over the same period show that this international concern is often

outweighed by political and structural obstacles.

Most writers agree that the mobilisation of international consensus for

enforcement actions by the UN remains the largest hurdle in cases of massive violations

of human rights. What seems to be necessary for a speedy response to grave violations
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writers that the agencies for undertaking humanitarian intervention are the authorized 

branches of international organisations.^'. Furthermore, according to Damrosch and

community move towards the development of collective mechanisms for responding to 

large-scale human suffering within states?^^

‘Intervention to Protect Human Rights’ 15(1969) McGill Law Journal pp. 205 - 220.
Human Rights and World Public Order : The Basic Policies of an International law of Human Dignity 
Reissman M and McDougal. M. ’Humanitarian Intervention to protect the Ibos' in Lillich (ed.)

Humanitarian Intervention and the United Nations op. cit.
T6son, F Humanitarian Intervention : An Inquiry into Law and Morality op. cit.
Farrokh Jhabvala ‘Unilateral Intervention and International Law’ Indian Journal of International Law.
Quarterly 2\{2) 1981 pp 208-230
Damrosch, L. and Scheffer J (eds.) Law and Force in the New International Order (Westview Press, 

Boulder, Colorado, 1991)

reflect an emerging consensus in the international community that respect for

Scheffer^^ the focus of debate has shifted since the Gulf War. They state that there has



of human rights. This state of affairs

question whether the UN system is simply a ’tool’ at the disposal of a select membership.

He opines that the UN system has behaved as a tool whenever a major consensus among

its membership did no prevail. In other words, the action or inaction would in such

situations be attributed to certain stales and not the system.

Miller/^ who carried out a study of internal conflicts during the Cold War era in

which the UN intervened, observed that the compromises that marked the organisation’s

In other words, the UN, as a reflection of the political world, is limited by this aspect in

its response.

His hypothesis is

that after the Gulf War, the UN had at last assumed the role which its founders

envisioned for it. However, he believes that congruence between UN prescriptions and

US preferences will be crucial if the UN is to play its role in protecting human rights.

Nevertheless, the search for congruence, all in all, makes such leadership less

assured and as a consequence, the Security Council's authority to a large extent is

watered down, Gregg’s book is, to a large extent, more realistic in addressing the current

status of the UN with regard to the protection of human rights, than Miller's. The notion

propounded by Miller, that the UN is essentially a tool for the great powers is true in this

era, but only in cases where a large consensus cannot be attained from its member states.
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was of especial interest to Mahdi^"* who poses the

54’“’Mahdi, Elmandjra The United Nations System : An Analysis (Faber and Faber, London, 1973)

responses were evidence that the UN remained closely tied to the political environment.

In the Post Cold-War period, Gregg investigates the effect of politics on the 

global organisation in his book, " About Face? The US and the UN”.^^



delays occasioned in prodding them inlo action. Mahdi, is therefore ahead of his time

but precise all the same, in his portrayal of the characteristics of UN actions

The authors all address various aspects of the problem this research is based on.

However, they do not answer the question - How is the UN's response to massive and

egregious human rights violations to be improved? This is the question the researcher

hopes to find an answer to.

THEORETICAL FRAMEWORK

The research shall principally borrow from the Natural Law school of thought in

trying to determine what is the place of international human rights law in the high strung

political environment of the international system. In other words, this framework assists

in establishing to what extent human rights should be protected in the international

society.

NATURAL LAW SCHOOL OF THOUGHT.
This school of thought accords primacy to questions of morality. It emphasises

that the dignity and natural rights inhere in all human beings by virtue of their

Therefore, the basis of human rights is prior to politics. The absence of

consent by a sovereign authority is not necessarily an excuse for non-observance.
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Indeed, where such consensus is retained, even reluctant members of the Security

Miller, Linda B. World Order and Local Disorder: The United Nations and Internal Conflicts 
(Princeton University Press, Princeton, New Jersey. 1967)

Gregg, Robert About Face? The US and the UN op. cit.
” Kyan.S. ‘Human Rights and the International Community' in Mayall, J.(ed.) The Community of States : 
A Study of International Political I heorv (George Allen and Unwin, London, 1982) pp 78-102:98.

humanity.^’

Council may be pressured into action. The only problem in this case however will be the



Ideally, the state machinery would use its power to act within the guidelines of natural

rights.

The Natural Law contention has been that regimes in place are so shockingly bad

As such, the

particular politics associated with the serious promotion of human rights contributes to

Natural law logic remains, however, the underpinning of human rights.

validating in the most fundamental way certain minimum standards of behaviour. There

active moral force that is sensitive to patterns of abuse

deemed contrary to nature: such patterns are perceived as wrong, as justifying resistance.

opposition, and even outside financial and military assistance.

HYPOTHESES

• The stronger the political will prevailing amongst UN Security Council members,

behalf of victims of grave human rights

violations.

• The greater the absence of political will amongst UN Security Council members, the

less the chances of intervention on behalf of victims of human rights violations.
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the greater the chances of intervention on

is in all societal spheres an

5S See Falk, Richard A./Theorelical Foundations of Human Rights’ in Richard Pierre-Claude and Bums 
H Weston (eds.) Human Righjs in the World Community : Issues and Action (University of Pennsylvania 
Press. Philadelphia. 1989) pp 25-38:34.

the formulation of a movement for global reform in which the central objective is the 

well being of people rather than the sanctity of juristic persons called states.^’

by objective moral standards that the only appropriate question for outsiders is whether 

in the specific circumstances, it is possible to intervene effectively.^®



• The UN’s reluctance to intervene decisively in Bosnia and Rwanda had much more

to do with an absence of political will in the Security Council to provide the

necessary resources than any perceived constraints of international law.

METHODOLOGY
The research will use both primary and secondary sources of data.

Primary sources of data will include UN reports and documents relevant to the study.

Secondary sources shall involve texts, journals, periodicals, reports, newspapers,

magazines and the internet.
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CHAPTER TWO

On its &ce.
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THE PRINCIPLE OF NON-INTERVENTION AND THE DOCTRINE OF 

HUMANITARIAN INTERVENTION

or political independence of any

one member against another:

the threat or use offeree against the territorial integrity 

state, in any manner inconsistent with the purposes of the United Nations,”’ 

Article 2(4) would preclude forcible intervention for humanitarian or other purposes by 

unilateral means. Article 2(7) has been more controversial, as it relates to the relationship

' Ravi Mahalingam ‘The Compatibility of the Principle of Nonintervention with the Right of 
Humanitarian Intervention’ 1 UCLA Journal of International Law and Foreign Affairs (1996) pp.221- 
263:221.
2 Danish Institute of International Affairs Humanitarian Intervention: Legal Aspects' Submitted to the 
Minister of Foreign Affairs, E>enmark, Dec.7, 1999. Also referred to as the Danish Report.

Introduction

The principle of non-intervention - the duty of states to refrain from interfering in 

the affairs of other states - rests uneasily with the international protection of human rights 

in general, and a right of humanitarian intervention in particular.'The debate surrounding 

humanitarian intervention has mainly been due to a perceived tension between the values 

for fundamental human rights and the primacy of the norms ofof ensuring respect 

sovereignty and non-intervention which are considered essential factors in the maintenance 

of international peace and security.^

The U.N. Charter’s attempt to recognize both the principle of non-intervention and 

the international importance of human rights reveals the effort by international law to 

strike a balance between respect for human rights and the right of sovereignty. Article 2(4) 

of the UN Charter adopts the rule of non-intervention by proscribing the use of force by 

“all members shall refrain in their international relations from
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between the U.N. as an organization and an individual member: “Nothing contained in the

Charter shaU authorize the United Nations to intervene in matters which are 

or shall require the members to

’ UN Charter Article 2(4).
* UN Charter Article 2(7).

present

essentially within the domestic jurisdiction of any state 

submit such matters to settlement under the present Charter, but the principle shall not 

prejudice the application of enforcement measures under Chapter VII”?

Although Articles 2(4) and 2(7) are clear statements of the non-intervention 

principle, the Charter also recognizes the importance of human rights. Of particular 

importance are Article 55(c), which commits the UN to promote universal respect for, and 

observance of human rights and fundamental freedoms. Article 68, which sets up the 

Commission on Human Rights, and Article 13, which assigns to the UN General Assembly 

the task of initiating studies and making recommendations for the realization of human 

rights and fundamental freedom for all without distinction as to race, sex and language.

These articles represent the recognition that human rights issues have international 

effects and are no longer matters exclusively within the jurisdiction of states. The U.N. has 

since used these forums to legitimize its competence to review human rights practices 

around the world.’ Further, it has also undertaken a number of collective interventions, 

through the application of the UN Charter’s Chapter VII enforcement mechanism, for the 

sake of human rights, international peace and security .

Since the end of the Cold War, the Security Council has “availed itself of a right of 

humanitarian intervention” by adopting a series of resolutions which have progressively 

expanded the definition of a “threat to international peace and security” under Article 39



Intervention

state has the right to
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International law has long imposed limitations on the permissible scope of the 

internal and external actions of independent sovereign states? The nature of territorial

sovereignty necessarily implies the fundamental limitation that no

impose its will on the territory of another except in certain narrow circumstances such as 

the protection against the threat or use of force’, would seem to have emerged as a norm

’ See Louis B. Sohn, ‘The New International Law: Protection of the Rights of Individuals Rather Than 
States* 32 American University Law Review (1982) pp. I -17, p. 1.
® See Guichard, C ‘International Law and the War After Kosovo*, Survival 41(2) pp 19-34:22-23 and 
O'Connell, M.E “The UN, NATO and International Law After Kosovo,” Human Rights Quarterly 
22(2000) pp 57-89:68-69.
’ Ravi Mahalingain, ‘The Compatibility of the Principle of Nonintervention with the Right of 
Humanitarian Intervention’ op.cit. p.224
• See Tivey, Leonard (ed.)The Nation State (St.Martins Press, New York, 1981).
’ See Article 51 of the UN Charter

of the Charter to allow for Security Council - mandated military intervention to respond 

to grave humanitarian crises, even where such crises have been purely domestic in nature?

This Chapter examines how contemporary international law, with its emphasis on 

sovereignty and non-intervention, recognizes humanitarian intervention and to what extent 

the practice of the UN has legitimized humanitarian intervention under Article 2(7) of the 

UN Charter. It shall be argued, that while traditional law gave the rule of non-intervention 

immense prominence, contemporary international law recognizes the limitation of the 

doctrine. While the principle of non-intervention has not been discarded, it has been 

diluted, and especially so, with the expansion of international human rights law.

The UN has played a catalytic role in this revolution. It has established its 

competence to analyze human rights issues, pass resolutions and sanctions, apply moral 

and diplomatic pressure, and take military action under certain limited circumstances.’



of customary international law, if not jus cogens. However, and as shall be shown below.

debates as to the precise meaning of art 2(4) of the UN Charter continue.

Vincent defines intervention as ‘that activity undertaken by a state, a group within

a state, a group of states or an international organization, which interferes coercively in

However, Annan is of the view that ‘it is important to

define intervention as broadly as possible, to include actions along a wide continuum from

Intervention, defined broadly by Schraeder, is the purposeful and calculated use of

political, economic and military instruments by one country to influence the domestic

politics or foreign policy of another country.'^

The situation envisaged by humanitarian intervention is one in which the lives of

large numbers of human beings are gravely and immediately threatened. Diplomatic,

economic and other non-military means of influencing or coercing the offending state may

not only take too long in the circumstances to be effective in saving lives but may actually

be inefifoctive.

practice of sUtes wherever and whenever humanitarian intervention has been invoked. The
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one state to affect the internal structure and external behaviour of other states through

'® John Vincent Non-intervention and International Order (Princeton University Press, Princeton, 1974) 
p.8.
” Beloff, R ‘Reflections on Intervention’ Journal of International Affairs (Columbia) Vol. XXII:2, 
(1968) pp. 172-201, p.198
’’ Kofi Annan The Question of Intervention op.cit. p.4O
” Schraeder, Peter (ed) Intervention in the 1980’s: US Foreign Policy in the Third World (Lynne Rienner 
Publishers, 1989)p.2

Jhabvala, Farrokh ‘Unilateral Humanitarian Intervention and International Law’ 21(2) Indian Journal 
of International Law, A Quarterly 1981 pp 208-230:209.

As a result, the use of force or threat thereof remains conspicuous in the

the most pacific to the most coercive’.

various degrees of coercion’.*’

the domestic affairs of another state’.Beloff, describes intervention as ‘the attempt by



Definition of Humanitarian Intervention

Brownlie describes humanitarian intervention as ‘the threat or use of armed force.

from inhumane or cruel treatment at the hands of the sovereign. Stowell defines

humanitarian intervention as the “reliance upon force for the justifiable purpose of

protecting the inhabitants of another state from treatment which is so arbitrarily and

This definition presumes that humanitarian intervention is not undertaken in

contravention of sovereignty. Rather, it is targeted at situations where the limits of
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population within that territory.

Stowell*® also associates humanitarian intervention with the use of force by a state

or group of states against a target state in order to protect the citizens of the target state

Fairely, Scott ‘State Actors, Humanitarian Intervention and International Law: Reopening Pandora’s 
Box’ op. cit. pp 31-32.

Brownlie, I ‘Humanitarian Intervention’ 9 Virginia Journal of International Law (1969) pp 216-228: 
217
” Adelman, Howard ‘Humanitarian Intervention : The Case of the Kurds’ 4 (1) International Journal of 
Refugee Law (2000) pp 15-38:18.
*• Stowell, Ellery C. Lntervention in International Law (John Byme&Co. Washington DC, 1921)p.51.

Ibid p.53.

against a state, or a belligerent community with the object of protecting human rights’.'* 

Adelman*^ adopts as his working definition of humanitarian intervention: the use of 

physical force within the sovereign territory of another state or other states or the United 

Nations for the purpose of either protection or the provision of emergency aid to the

application of the use of force by one state in the territory of another state has become 

basic to the analysis of the subject of humanitarian intervention.’*

persistently abusive as to exceed the limits of that authority within which the sovereign is 

presumed to act with reason and justice”.



sovereignty of a foreign state”.

The use of the

Unilateral and Collective Intervention

Unilateral Humanitarian Intervention

group of states against another state to prevent gross and widespread violations of

fundamental rights is referred to as collective intervention. Unilateral Intervention

of force refers to military action taken by a state without the

authorization of the Security Council.

There are three schools of thought on the legality of unilateral humanitarian

intervention:

The first constitutes the restrictionists, who argue that humanitarian intervention is

consists of those closer to the natural law tradition, the counter-restrictionists, who argue

that such action is permissible under the UN Charter since the UN has made an explicit

commitment to the protection of human rights and such use of force fells below any threat

to the territorial integrity of the state. The third consists of those who accept humanitarian
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sovereignty have been abused. Lillich^® similarly contends that humanitarian intervention is

“ a short term use offeree by a government in what would otherwise be a violation of the

involving the threat or use

Military action taken with the authorization of the Security Council by a state or

term ‘prohibited’ here suggests that there is such a thing as legitimate intervention.

a violation of territorial integrity and political independence of the state. The second

?973)'^^53^ Intervention and the UN (University of Virginia Press, Charlottsville,

ICJ Reports, 1986, p.l08)

According to the ruling in the Nicaragua Case, it is ‘the element of coercion, which
• *21defines and indeed ferms the very essence of, prohibited intervention.



intervention provided it is conducted in a collective manner that expresses the will of the

Those who argue in favour of the right to unilateral humanitarian

intervention maintain that the evolution of international human rights law and the UN

Charter have had

sovereignty is not an inherent right of states but, rather, derives from individual rights.

Therefore, when sovereignty comes into conflict with human rights, the latter must

prevail. Teson^^ argues:

In the view of the counter-restrictionists, the UN’s purpose of promoting and

protecting human rights found in article 1 (3) has a necessary primacy over the respect for

use of force inconsistent with the purposes of the UN.

On the other hand, those who argue against the rights of unilateral humanitarian

intervention maintain that Article 2(4) was meant to be a watertight prohibition against the

extinguished by the UN Charter. These writers argue that certain fundamental human

rights (which include but

ed.,(Transnational
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use of force^^ and any customary right of unilateral intervention that may have existed was

“The human right imperative underlies the concept of state and government and 
the precepts that are designed to protect them, most prominently. Article 2(4). The 
rights of states recognized by international law are meaningful only on the 
assumption that these states minimally observe individual rights.”

state sovereignty. Force used in defence of fundamental human rights is therefore not a

are not limited to the right to life; the prohibitions against

a revolutionary effect on the international legal system. To them.

22 Duke, S.*The State and Human Rights: Sovereignty Vs Humanitarian Intervention” XIIf2) 
International Relations (1994) pp 25-48:33.

T^n, F. Humanitarian Intervention: An Inquiry into Law and Morality 2"**
Publishers Incorporated, Irvington-on-Hudson, New York, 1997) pp 173 _ 174

international community.



omnes.

and

use of force.

which developed during ‘an era
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prevailing factor”?" Further, that while respect for human rights is considered important to 

a just international legal order, neither the Charter, current state practice, nor scholarly 

opinion conclusively supports the view that there is a right of unilateral humanitarian

Their skepticism of the doctrine is fed by the history of humanitarian intervention, 

of western hegemony’ over ‘infidel’ or ‘uncivilised’

Simma Bruno ‘NATO, the UN and the Use of Force ; Legal Aspects’ 10 The European Journal of 
International Law 1999, *pp 1-22: 2- 3; Murphy Sean D. Humanitarian Intervention : The UN in an 
-Evolving World Order (University of Pennsylvania Press, Philadelphia, 1996) pp. 71 - 75.

Cassese, A. “ Ex iniura ius oritur: Are we Moving Towards International Legitimation of Forcible 
Humanitarian Countermeasures in the World Community? The European Journal of International Law 
10, pp.23-30:26.

Ibid p.24.
” Murphy, Sean D. . Humanitarian Intervention : The UN in an Evolving World Order op. cit. p.356. 

Roberts, Adam Humanitarian Action in War Adelphi Paper 305 (Oxford University Press, London, 
1996) p. 26.

intervention.^’

The main thrust of their argument is that unilateral humanitarian intervention is

torture, genocide, and slavery and the principle of non-discrimination) are obligations erga 

that is, obligations every state is bound to observe vis-a-vis all other states. 

However, although each state has the right to take action to ensure respect for these 

fundamental rights, this does not entail a right to use force’® without Security Council 

authorization for such a purpose. It is argued that “any time that conflict or tension arises 

between two or more of these values, peace must always constitute the ultimate and

prohibited; that the reason why we have a rule of non-intervention is “because unilateral 

intervention threatens the harmony and concord of the security of sovereign states 

that the purported good that might come from allowing countries to intervene unilaterally 

is outweighed by the dangers that arise from weakening the international restraints on the
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Franck, Thomas and Rodley Nigel ‘ After Bangladesh: The Law of Humanitarian Intervention by 
Military Force’ op.cit. p.279.
“ Ibid.p.3O4
” Lillich, R ‘Humanitarian Interv^tion : A Reply to Ian Brownlie and A Plea for Constructive 
Alternatives’ in Moore, Norton (ed.) Law and Civil War in the Modem World (John Hopkins University 
Press, Baltimore & London, 1974) p.238.

Jessup, P. A Modern Law of Nations 170(1949) quoted in Lillich, R ‘Humanitarian Intervention : A 
Reply to Ian Brownlie and A Plea for Constructive Alternatives’ op.cit. p.238.
” Friedmann, “General Course in Public International Law,” (1969 - 11)127 Recueil Des Cours pp 39 - 
72: 68-69.

Indeed the UN has its share of political institutional obstacles. A combination of 

the failure to establish a permanent international miUtary force and the existence of the 

veto power, records Friedmann, has “effectively destroyed the power of the UN to act as 

an organ of enforcement of international law against a potential law-breaker.’’

states;’^ by the fact that it has so frequently been abused and by the circumstance that it 

can only be resorted to by powerful against weak states.’®

Nevertheless, while UN action remains everyone’s goal, the real issue according to 

LiUich is whether, absent such action in serious human rights deprivation cases, states 

today must sit by and do nothing merely because Article 2(4) of the UN Charter was 

intended to preclude unilateral humanitarian interventions.” He argues that to the extent 

that states consciously relinquished the right to use forcible self-help, they took such 

action under the assumption that the collective implementation measures envisaged by 

Chapter VII soon would be available. Even staunch supporters of the collective approach, 

such as Judge Jessup, admitted that unilateral humanitarian interventions might be 

permissible if the UN lacked the capacity to act speedUy. He states,

“It would seem that the only possible argument against the substitution of 
coUective measures under the Security Council for individual measures by a 
single state would be the inability of the international organization to act with 
the speed requisite to preserve life .



If, as Falk has remarked, “the renunciation of intervention does not substitute a

policy of

then concomitantly, the failure to develop effective international

machinery to facilitate humanitarian interventions arguably permits a state to intervene

unilaterally in appropriate situations.

it is useless to outlaw intervention without providing aRonning observed that.

to outlaw war when no satisfactory substitute wassatisfactory substitute as it was

available.

To a large extent, Ronning points at the widening gap between the absolute non­

intervention’ approach to the Charter and the actual practice of states. Accordingly,

Lillich suggests that the task for international law is therefore ‘to clarify the various

criteria by which the legitimacy of a state’s use of forcible self-help in human rights

Similarly, Sohn^^ challenges those who advocate that the doctrine of humanitarian
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non-intervention but involves the development of some form of collective

intervention flies in the face of the accepted consensus of the international community. He

” Falk, quoted in Lillich R. ‘Humanitarian Intervention: A Reply to Brownlie and a Search for 
Constructive Alternatives* op. cit. p. 247. ff 116.

Ronning, C. Law and politics in Inter-American Diplomacy 83(1963) quoted by Lillich R. 
‘Humanitarian Intervention: A Reply to Brownlie and a Search for Constructive Alternatives’ op. 
cit.p.239.

Lillich, R ‘Intervention to Protect Human Rights’ 15 McGill Law Journal (1969) pp.205-220:2l8.
’’ Sohn, Louis ‘The Shaping of International Law’ 8 Georgia Journal of International and Comparative 
Zxw(1978)pp.l-20: 16.

He posed the question

, . ,, 34intervention ,

situations can be judged.^^

‘whether refusal to compromise on the principle of absolute non-intervention 
will not threaten the very principle itself. It can of course continue to be 
honored in countless declarations and protests, but if it does not square with 
the hard facts of international politics, that will be the extent of its honor .

states that they offer no more than an acrid textualistic approach to existing international
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law, without appreciating the need to adapt the law, if necessary by fashioning exceptions 

to rules - in order to respond to the perceived and strongly felt needs of the international

community.

Several suggestions have been made in this regard. One proposed strategy for 

this evolution entails proferring the principle of unilateral humanitarian 

as international law. This would

” Shotwell, B and Thachuk, K ‘Humanitarian Intervention: The Case for Legitimacy* Strategic Forum 
No.. 166, July 1999.
” Ibid.

Hippier, Jochen ‘■Humanitarian Interventionism? The UN and the Slow Death of Humanitarian 
Interventionism' at www.isjltext.fsnetco.uk/pubs/isj85/baxter .

rights, such as genocide and violent

through articulated principles of international law, would therefore serve to distinguish 

between aggression and humanitarian intervention, and provide comprehensible standards 

of behaviour, thereby enhancing predictability and stability.’’ It is admitted that though 

‘nobody wants to amend the rules in a formal way, they can be stretched. Indeed, only the 

building of the widest possible international consensus, in the framework of the UN, could 

in principle or reality prevent this danger’.**®

Another suggestion is submitted by Fonteyne who argues that a clear rule which 

confines the legality of humanitarian intervention to certain well-circumscribed situations

promoting

intervention for adoption by the international community

be in the form of an international convention or a UN General Assembly resolution or 

both. Either forum would not be dispositive on the matter but could act as evidence of, 

and lay the groundwork for, international recognition of a right to humanitarian 

intervention when the UN Security Council is unable or unwilling to act.

The right would have to be restricted to the most egregious violations of human 

mass ethnic expulsions. International legitimation.

http://www.isjltext.fsnetco.uk/pubs/isj85/baxter


of force for other purposes. As a word of caution, however, he points out that if

international law, at the present stage of development and effectiveness of international

the most dramatic situations; dramatic in a humanitarian sense, but also in terms of peace

and security.

and second, that the protection of these interests by means of unilateral resort to force

should take place only in very exceptional cases of emergency. He bases his thesis on “the

principle of necessity”.
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organization, does not provide room for genuinely unselfish, morally obligatory, last resort 

humanitarian intervention, then it would lose control of and become irrelevant in some of

He opts for 

consideration that first, not the vital interests of states but those of humanity are at stake.

Verwey'*^ however, is skeptical about the adaptation of written international law to 

claims that are - and have proven to be - too susceptible to abuse, as they might

contribute to, rather than prevent, further violations. In his view, the legalization of force 

‘even for genuinely humanitarian purposes, may heighten expectations of violence within 

the international system and concomitantly erode the psychological constraints on the use

a less controversial and less risky thesis: a thesis starting from the

a basic principle of law, the validity of which is generally

may be a better alternative than a principal prohibition which could be circumvented under 

exceptional but undefined circumstances. He suggests that the UN Charter be amended to 

incorporate a provision on humanitarian intervention as a third exception to the ban on 

unauthorized force next to Article 51 of the UN Charter."*’

Fonteyne, I. ‘The Customary International Law doctrine of Humanitarian Intervention : Its current 
validity under the UN Charter’ 4 California West International Law Journal (1974) pp 229 -258; 249-

Verwey, W.D ‘Humanitarian Intervention’in Cassese, Antonio(ed.) The Current Legal Regulation of 
the Use of Force (Martinus Nijhoff Publishers, Dordrecht, Boston, Lancaster, 1986) pp 57-79:152



recognized. He asserts that the principle of necessity should not be invoked and

humanitarian intervention should not be resorted to, unless a number of conditions are

Verwey’s suggestion recognizes situations where the Security Council is unable or

unwilling to use force to prevent or stop grave and widespread violations of human rights.

In his view, individual states or a group of states may need formal criteria to intervene

without the UN Security Council’s authorization in order to save lives. His referral to the

‘relevant UN organ’ implies that the General Assembly could serve as a legitimator of

unilateral humanitarian intervention in such circumstances.

Nonetheless, it has been postulated that it may not be feasible to expect to achieve

anything like a principled response at the international level in the foreseeable future, at

least where the issue concerns military intervention to enforce international law. It may be

O’Connell'*^ contends that with no right of humanitarian intervention or defenses in

support of the practice, the only option available to states that have used force in violation

of the rules, is to admit the violation and hope that the jury of public opinion will take into

consideration any mitigating circumstances. Groom and Taylor affirm that agreement in

general rules governing when intervention could take place, would be very
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advance on

inevitable, possibly even preferable, for responses to international crises to unfold

« O’Connell, M.E ‘The UN, NATO and International Law After Kosovo’ 22(,\)Human Rights Quarterly 
pp. 57-89:68

Ibid
At http//www.unu.edu/p&g/Kosovo

selectively, when those who have the capability to respond also have motivations for 

undertaking the burdens of intervention.

fulfilled which relevant UN organs could apply as an informal quasi-legality standard.*’

http//www.unu.edu/p&g/Kosovo


difficult even in cases of gross violations of basic standards. In their view, a code of rules

governing unilateral intervention would be likely, in the early 21®* century to limit, rather

than help, effective and responsible action on the part of the international community.

Nonetheless, the creation of humanitarian intervention norms in the medium and long-term

may need to intervene in certain cases of genocide, would be a less dangerous alternative

than permitting an “escape clause” on the prohibition of the unilateral use of force. They

submit that such an exception would be likely to be widely and dangerously abused.

While states are not comfortable with the idea of codifying objective criteria for

unilateral humanitarian interventions, they have also exhibited a weak appreciation for the

development of such rules with regard to collective humanitarian interventions. Mayall

propounds that the most positive development for the time being is that the Security

Council resolutions are based on a growing consensus about coded messages in the form

to action if the form of words do not appear to be strengthening a norm of intervention

Collective Humanitarian Intervention
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Groom and Taylor in Mayall, J "Humanitarian Intervention’ at 
http/Zwww.brook.edu/fp/proiects/intervention.htm.
■" Lobel, J and Ratner, M ‘Humanitarian Military Intervention’ 5(1) Foreign Policy, January 2000, at 
http/Zwww.foreignpolicvinfbcus.org/form feedback.html

Mayall, J ‘Humanitarian Intervention’ at op.cit.

fland creating a precedent.

would be a practical goal.*®

of wording such as “all necessary measures”. This is because some states will only agree

Lobel and Ratner*’ also concede that recognizing, in rare instances, that a state

http://www.brook.edu/fp/proiects/intervention.htm
http://www.foreignpolicvinfbcus.org/form


Bull, a modem realist, advises that collective intervention, may have legitimacy

where unilateral intervention does not?’ He further notes that Christian Wolff, a positivist

absolute right of non-intervention, even suggested that

decision to intervene for humanitarian reasons lessens the choice that the doctrine will be

Indeed, history reveals ambivalence and

tension about the legitimacy of unilateral intervention, but general support for collective

intervention.

In the UN, collective intervention seems to have become a legitimate method for

Rajan^^ also propounds that the collective action of an international organization

with respect to a state or group of states, or states generally, is characteristically and

altogether different from the unilateral intervention of a state (or a group of states) in
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coping with widespread domestic chaos that promise to jeopardize international peace and 

security. Adelman contends that by Article 2(4) of the UN Charter, all member states have 

pledged themselves to refrain in their international relations from the threat or use of force

philosopher who expounded an

collective intervention may be justified when authorized by the international community

Hedley Bull, Conclusion, in Hedley Bull, ed.. Intervention in World Politics (Maitimw Nijhoff, 
Dordrecht,1984) p.l95.
“ibid

Richard B. Lillich ‘Forcible Self-Help by States to Protect Human Rights* Iowa Law Review, Vol.53, 
1967-168, pp,325-351; 333.
“ Adelman, Howard ‘Humanitarian Intervention : The Case of the Kurds’ op.cit. p.25.
” Rajan, M.S. The Expanding Jurisdiction of the United Nations (Oceana Publications, Inc. New York,

against the territorial integrity or political independence of any state or in any manner 

inconsistent with the purposes of the UN. This excludes any recourse to humanitarian 

intervention by any state or combination of states apart from the UN itself.

invoked exclusively for reasons of self-interest. ’̂

itself?® Lillich also maintains that ‘the fact that more than one state has participated in the



another state. And when the collective action of international organization is mooted by a

sovereign member state (or states) and is taken by the organization in the interests of all or

many member states, (not in the interests of a great power or a group of states) ‘it does

seem that we are dealing with two different situations, with different motivations and

He goes a step further to suggest that ‘collective concern and action by the most

representative organ of the international community is far better for individual states, as

well as the community of states - better that is, for the “sovereign equality” and protection

of the domestic jurisdiction of the small, weak states, and for stability and order of the

Sohn, concedes that the UN is a source of world opinion and a

deliberative body which formulates positions and policies on a level which is a product of

restriction or limitation on intervention; and actually the interest in non-intervention arises
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political bargaining and consensus building. It therefore represents a degree of 

international legitimacy which individual states do not possess?^

Non-intervention then, is a

Ibid
” Rajan, M.S. The Expanding Jurisdiction of the United Nations op. cit. p211.
See also^ Louis B. Sohn. [‘The New International Law: Protection of the Rights of Individuals Rather 
Than States’ American University Law Review 1 (1982) pp I - 20, pp. 13 - 17.] who states that the UN is a 
source of world opinion and a deliberative body which formulates positions and policies on a level which 
is a product of political bargaining and consensus building, it therefore represents a degree of 
international legitimacy which individual states do not possess.
5* Louis B. Sohn, ‘The New International Law: Protection of the Rights of Individuals Rather Than 
States’ American University Law Review 1(1982) pp 1 - 20, pp.13 - 17.
” Thomas A. and Thomas A. Non-intervention: The Law and its Import in the Americas 67(1956) 
quoted in Fairley, Scott H. ‘State Actors, Humanitarian Intervention and International Law: Reopening 
Pandora’s Box’ 10( 1) 1980 Georgia Journal of International and Comparative Law pp 29-65, p 30.

international community.^^

different consequences’.^

The Place of Multilateral Intervention within Article 2(7)

It has been postulated that non-intervention is the rule by which states should 

conduct themselves, but intervention is the exception.



from or has as its source those interventions which are carried on by states against other

states in practice, and which either openly violate the rule of non-intervention or.

Hence, the starting point for an analysis of intervention by states in the affairs of

other states is an appreciation of the doctrine of non-intervention, a notion basic to the

It therefore appears that the doctrine of non-intervention and the notion of state

contained in Article 2(7).

While the Charter of the UN gives great responsibilities to great powers, in their

minorities affects the viability of every other state’, urges the need for a cautious view of
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sovereignty are but two branches of the same tree. Under contemporary international law, 

it may be said that this doctrine is an integral part of the principle of domestic jurisdiction

humanitarian intervention. He asserts that the right to intervention should be very

capacity as permanent members of the Security Council, it safeguards against the abuse of 

those powers through Article 2(7), which protects national sovereignty even from 

intervention by the UN itself.^

Adelman, while conceding that how a state treats ‘its own individual citizens and

according to some publicists, are legal or justifiable interventions - hence exceptions to 

ssthe rule of non-intervention.

fundamental principle of the sovereign equality of states. The rule of non-intervention can 

be said to derive from and require respect for the principle of sovereignty.^’

Ibid
” H.Scott Fairley ‘State Actors, Humanitarian Intervention and International Law : Reopening Pandora’s
Box* Georgia Journal of International and Comparative Law Vol 10:1 (1980) pp 29-65* 30

Kofi Annan The Question of Intervention (UN, Dept, of Public Information, New York, 1999) p.4.



only legitimate intervention.

‘domestic jurisdiction’ as far as human rights matters are concerned, will also be
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Hence, the right to intervene should be authorized or supported by the 

Security Council. Such a rule ensures that any action taken is in harmony with the UN

maintaining international peace and security. Therefore, only the Council has the authority 

to decide that the internal situation in any state is so grave as to justify forceful

The limits of collective humanitarian intervention

A closer examination of Article 2(7) is necessary in order to establish firstly, the

investigated.

Whether humanitarian intervention is permissible under Article 2(7)

Adelman, ‘Humanitarian Intervention : The Case of the Kurds* op. cit. p.28.
“ Annan, The Question of Intervention op. cit. p. 11.
“ Inocencio Arias ‘Humanitarian Intervention : Could the Security Council kill the UN? op.cit. p.lOlO.

Charter.^’

On the other hand, the Security Council’s right to intervene or to authorize 

regional organization in a target state to protect the

intervention.^^

restricted and only recognized in cases where the state both foils to protect its own 

citizens and that failure jeopardizes the peace and security of other states.^'

The Charter of the UN clearly assigns responsibility to the Security Council for

limits of the Security Council’s competence to authorize multilateral intervention and 

whether humanitarian intervention is legally admissible under this provision. The limits of

intervention by a group of states or a 

latter’s citizens from widespread deprivations of internationally recognized human rights, 

is now generally recognized in international law. It may be stated that this amounts to the
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Article 2(7) prohibits the UN from intervening in matters ‘which are essentially 

within the domestic jurisdiction of any state’. Some have asserted that the literal meaning 

of Article 2(7), ‘essentially within the domestic jurisdiction of states’ precludes 

intervention on behalf of human rights or for any other purpose.^ Nonetheless, and as

“ Goronwy Jones The UN and the Domestic Jurisdiction of States op. cit. pp 37-40.
Ravi Mahalingam, ‘The Compatibility of the Principle of Nonintervention with the Right of 

Humanitarian Intervention’ p.246.
Thomas G.Weiss, David P. Forsythe, Roger A.Coate The UN and Changing World Politics (Westview

Press, Boulder, 1994)p.l 12
Thomas G.Weiss, David P.Forsythe, Roger A.Coate The UN and Changing World Politics ,p.l29.
See Jost DelbrUck ‘A Fresh Look at Humanitarian Intervention Under the Authority of the UN

Chapter Three will argue, the UN has manifestly established its competence to review any 

state’s human rights practices and to criticize those practices. Furthermore, the UN has 

passed resolutions, undertaken relief missions, approved and monitored sanctions, and 

designated certain acts that violate human rights as international crimes. UN practice of 

active involvement in human rights issues has narrowed the literal scope of Article 2(7).

Most human rights matters are no longer viewed by most states as essentially 

within domestic jurisdiction. If the Security CouncU decides that international peace and 

security is threatened, even UN ‘intervention’ in the sense of forcible or coercive action 

can be taken to rectify human rights violations.^ As a result, the Security CouncU has 

authorized direct protection of persons such as the Kurds in Iraq or millions of civilians in 

southern Somalia, in the name of the international community.*^’

The UN has accomplished this transition through the application of the Charter’s 

Chapter VII legal mechanism, which allows the UN to define either human rights concerns 

or crises as threats to international peace and security.'^’ International peace and security 

has been interpreted to mean a lot more than the security of states within the international
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system. For Forsythe, ‘security, as it appears in the UN Charter, is as much about the 

protection of individuals as it is about the defense of the territorial integrity of states’.*

As long as the Security Council links human rights to security issues, it has a broad 

mandate to act under Chapter VII. This does not necessarily mean that human rights are

67 Indiana Law Journal (1992) pp 887-902, p897 and Frederic L.Kirgis, Jr, ‘The UN at Fifty: The 
Security Council’s First Fifty Years’ 89 American Journal of International Law (1995) pp.506-580,p572, 

David P.Forsythe The Politics of International Law : US Foreign Policy Reconsidered (Lynne Rienner 
Publishers, 1990) p. 162.
™ Thomas G,Weiss etal The UN and Changing World Politics op.cil. pp.126 -127.

subordinate to security issues on the UN agenda.

Indeed, action by the Security Council under Chapter VII shows the significant 

concern for human rights expressed through the United Nations. During the Cold War, for 

example, the Security Council voted a mandatory arms embargo on the Republic of South 

Afiica. While human rights were not explicitly mentioned, only “the situation in South 

Africa” was. However, the basic issues of concern to the international community were 

apartheid, the denial of a people’s right to self-determination, and majority rule - aU 

defined as human rights issues in international law

After the end of the Cold War, the Security Council expanded the use of Chapter 

VII in relation to human rights. In the spring of 1991, after the Persian Gulf War, the 

Council declared that the human rights situation in Iraq, especially pertaining to the Iraqi 

Kurds, constituted a threat to international peace and security. Iraqi Kurds were fleeing 

into both Iran and Turkey to escape repression. This was the first declaration by the 

Council that violating human rights created a security threat.’’

In 1992, the Security Council authorized ‘all necessary means’ to create ‘a secure 

environment’ for the delivery of humanitarian relief in Somalia. While there was not much



risk of international violence, or even much international disruption outside the country.

the Council still invoked Chapter VII. This has led some observers to conclude that the

Formally, however, the Council did not assert a right of humanitarian intervention

Convention on the Law of Treaties provides that the interpretation of a treaty may be

The UN Charter views protection of human rights as necessary for international

peace and the association between human rights and international peace and security is not
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per se but rather, a right to respond to situations that it said threatened international peace 

and security. To the extent that the international community has not criticized or opposed 

the Security Council’s conduct, the examples of expanded Chapter VII authorization 

should be viewed as lawful modifications of a treaty through practice. The Vienna

While genocide and mass

’’ Ibid
Fernando R.Teson ‘Changing Perceptions of Domestic Jurisdiction and Intervention* in Tom J. Farer, 

ed.. Sovereignty and Democracy, forthcoming ,quoted in Thomas G. Weiss, David P.Forsythe, Roger 
A.Coate The UN and Changing World Politics pl29.
” See Vienna Convention on the Law of Treaties 23 May 1969, art 3 l(3)(b) U.N. Doc. A ZCONF. 39/27 
(1969) 1/55 U.N.T.S. 331

O’Connel, M.E. ‘The UN, NATO and International Law After Kosovo’ Human Rishis Quarterly 
Vol.22(l)pp 57-89:58.

Security Council was developing, after 1990 and especially in Somalia, a doctrine of 

humanitarian intervention apart from issues of international peace and security.

influenced by practice” or, to the extent the examples go beyond interpretation to actually

modifying or adding to the existing text, something closer to the development of

• 74customary law may be occurring.

repression involving flagrant violations of human rights

can bring international condemnation and calls for forcible intervention, interventionary 

action for human rights has increasingly been undertaken and justified on security basis.



intervention. Indeed, Article 55 of the UN Charter reads:

international instability.

international peace is threatened or breached, and to keep the UN from interfering in

when its effects begin to spill over into neighbouring states so that it becomes, in the
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purely domestic disputes. This old orthodoxy would require the UN to let a conflict, 

within the borders of single state, ‘rage’, ‘fester’ or ‘bum itself out’, at least to the point

been argued, that such atrocities pose a threat to international peace and security and that 

the Security Council in such cases, needs no excuse to intervene.

The purpose of Article 2(7) was to confine interventions to cases where the

The limits of domestic jurisdiction under Article 2(7)

The issue here is whether one can objectively determine where the limits of domestic

Hence, according to the UN Charter, violation of human rights is seen as a source 

of international conflict; protection of human rights would eliminate

With a view to the creation of conditions of stability and well-being which 
are necessary for peaceful and fiiendly relations among nations based on 
respect for the principle of equal rights and self-determination of peoples, 
the UN shall promote...

c. universal respect for, and observance of, human rights and 
fundamental freedoms for all.

a source of

a new reinterpretation of Article 2(7) by the UN Security Council, in order to justify

security”.’^

’’ Kofi Annan The Question of Intervention op. cit. p. 5 - 6.

jurisdiction end and those of international jurisdiction begin. Further, whether these limits 

are absolute where massive human rights violations are concerned; considering, as has

words of so many Security Council resolutions, “a threat to international peace and



Yet, one of the great complexities feeing the UN today is that although the Charter

either from violence within states or from violence across state boundaries by non-state

with conflicts existing within domestic jurisdiction. Improving its capabilities in this area

In

interdependent world’

restricted to territorial boundaries or to state actors and no state or entity is unaffected by

dynamic international system, if it to maintain its effectiveness. The Permanent Court of

International Justice (PCIJ) pointed out in 1923 that what is international and what is

Recent trends in

UN practice have shown that the Security Council is increasingly being guided by

emerging norms in its interpretation of domestic jurisdiction and that as a result, the UN

I'as legitimized humanitarian intervention in a number of situations. The UN supported
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was characterized by the invasion of one state by another. The UN is ill-equipped to deal

Essentially, this entails the necessity for the UN to adopt its rules to this ever

Supra
” Kofi Annan The Question of Intervention op. cit.p.37.

Boutros -Boutros Ghali; An Agenda For Peace: Preventive Diplomacy. Peace Making and Peace 
Keeping UN GAOR, 47th Sess., 17, UN Doc. A/47/277-5124111 (1992).
’’ Robert McCorquodale with Richard Fairbrother 'Globalization and Human Rights’ Human Rights 
Quarterly, Vol. 21(3) 1999, pp.735-750: 735.

Nationality Decrees in Tunis and Morocco, 1923 PCIJ, Series B, no.4. International Court of Justice 
Report, p.l43.

was written for states and by states, much political instability and violence arise today

where political, economic, social and cultural relationships are not

• • 80domestic changes with the changing nature of international relations.

requires changes in the approach to sovereignty. As a result, state sovereignty, in its most 

basic sense, is being redefined by globalization and international cooperation.”

activities outside its direct control.”

McCorquodale’s view, ‘the process of globalization is part of an “ever more

parties.The UN Charter was designed to prevent reoccurrences of World War II which



interventions have occurred where the breakdown of sovereign authority, and even where

the UN has determined that a functioning sovereign has violated the rights of those within

Such a trend was noted by Annan when he

asserted that.

Former UN Secretary General, Boutros-Boutros Ghali, while acknowledging this

change in the way the international community viewed the nature of state sovereignty

stated that:

Similarly, in his last annual report in the autumn of 1991, the outgoing UN

Secretary General, Javier P6rez de Cueller, having found a new context for humanitarian

intervention by the UN wrote :
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‘the time of absolute and exclusive sovereignty has passed; its theory was 
never matched by reality. It is the task of leaders of states today to 
understand this and to find a balance between the needs of good internal 
governance and the requirements of an ever more interdependent world’.®’

“Emerging slowly, but I believe surely, is an international norm against the violent 
repression of minorities that will and must take precedence over concerns of state 
sovereignty. No government has the right to hide behind national sovereignty in 
order to violate the human rights or fundamental freedoms of its people”.®^

It is now increasingly felt that the principle of non-interference within the 
essential domestic jurisdiction of states cannot be regarded as a protective 
barrier behind which human rights could be massively or systematically 
violated with impunity. The fact that in diverse situations the UN has not 
been able to prevent atrocities cannot be accepted as an argument, legal or

S1 Kavi Mahalingam, ‘The Compatibility of the Principle of Nonintervention with the Right of 
Humanitarian Intervention* p.225

UN Secretary General Kofi Annan, Address before the Commission on Human Rights in Geneva, 
Switzerland (Apr.8, 1999) quoted by Inocencio Arias ‘Humanitarian Intervention: Could the Security 
Council kill the UN? Fordham International Law Journal Vol. 23: pp.1005-1028, p.l007.
” Boutros Boutros-Ghali An Agenda for Peace: Preventive Diplomacy. Peacemaking and Peace-keeping 
Report of the Secretary-General pursuant to the statement adopted by the Summit Meeting of the Security 
Council on 31 January 1992 (UN, New York, 1992) p.9.

fi Iits boundaries to an intolerable extent.
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as long as the national government 

government sets policy in Iraq only as long as it does not engage in gross violations of 

internationally recognized human rights. When it engages in gross human rights violations.

The precise

increasingly elusive. If sovereignty

domestic jurisdiction, evolving international standards suggest that this remains true only 

adheres to international law. Saddam Hussein’s

UN Doc A/46/1 quoted in Oliver Ramsbotham and Tom Woodhouse Humanitarian Intervention in 
Contemporary Conflict. A Reconceptualization p.84

Documents of the UN Conference on International Organization, San Francisco, 1945 (London/New 
York), vol. 13, pp.390-1.

moral, against the necessary corrective action, especially when peace is 
J 84threatened.

In a sense, this emerging position has been well accommodated by Article 2(7). It 

would seem that the UN was expected to exercise wide (and even expanding) jurisdiction 

vis-a-vis the traditional scope of the domestic jurisdiction of member states. This position 

was aflBrmed by John Foster Dulles on behalf of the Sponsoring Powers at the San 

Francisco Conference, when he stated that “future generations wiU thank us for what we 

do in adopting simple phrases and allowing them to evolve as the state of the world, and 

the factual interdependence of the world, makes it necessary and appropriate that it should

evolve”.*^

Hence, Article 2(7) has evolved, not only with the growing realization that 

international peace and security and the protection of human rights are interdependent 

purposes of the UN, but also with the growth of a stronger international commitment to 

the protection of human rights and the continuing emergence of a truly global community, 

boundaries of state sovereignty and domestic jurisdiction are therefore 

means that a national government sets policy in its



Iraqi soil - for example, the

Adelman affirms that.

no longer regarded as matters essentially within the
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it must tolerate UN protection of some threatened groups on

historical process. Human rights are

Thomas G.Weiss, David P.Forsythe, Roger A.Coate Ihe UN and Changing World Politics op. cit.p. 32 
" Adelman, ‘Humanitarian Intervention : The Case of the Kurds’ op. cit, p.35
“ Mary Griffin ‘Ending the impunity of perpetrators of human rights atrocities : A major challenge for 
international law in the 21st century’ http://www.icrc.org/icrceng.nsF4d..,

fundamental rights of people, such as genocide.

Not only does International law recognize with little reservation that human rights 

is an international issue, but it also that it may be a legitimate basis for intervention. The 

interventions in Somalia, Rwanda, Iraq and Bosnia reveal this recognition. As the 20th 

century has progressed, the duty of each state to observe a basic respect for human rights, 

and to refrain from violating them in a manner which “shocks the conscience of mankind”

the sovereignty of a state merely protects that state from intervention 
by another state. But that state is a member of the community of 
nations and has responsibilities, including responsibilities to its own 
citizens, which it is obligated to carry out. When that state fails, when 
it abuses that obligation, a transnational body has a duty to provide 
protection and, hence, the right to intervene.

Conclusion

Iraqi Kurds.®^

The norm of non-intervention has acquired legal and moral limits through an

domestic jurisdiction of a state but are the concern of the international community as a 

whole, while respect for the customary law rule of non-intervention is conditional upon a 

ssstate ensuring the well-being of its people.

A new norm is emerging that views legitimacy of the sovereign as derived from the 

people; sovereignty, therefore, is forfeited by the most egregious violations of the

http://www.icrc.org/icrceng.nsF4d


litmus test for the continued

Therefore, the ‘conflict’ between the defence of human rights through

humanitarian intervention and considerations of international peace and sovereignty.

threatened by such intervention, appears to be more apparent than real. Under Article

2(7), the UN is competent to undertake humanitarian intervention, through the

in harmony as far as this issue is concerned.

SI

authorization of the Security Council. Both practice and the law (Charter) of the UN, are

Mahalingam R. ‘The Compatibility of the Principle of Non-intervention with the Right of Humanitarian
Intervention* op. cit. p. 263

or poses a “threat to peace and security” has become a 

respect of sovereignty and the principle of non-intervention.®’



CHAPTER 3

THE UN HUMAN RIGHTS MECHANISMS

mechanisms.
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' Humprey, G ‘Human Rights : The UN and 1968’ Journal of the International Commission of Jurists 
(June, 1968) p. 119.

grappling with the subject of personal rights that they

by all humans everywhere. Even when allowing for the biases of the times pertaining to

were articulating rights possessed

Introduction

This chapter examines the international human rights regime. The growth in the 

status of human rights, with special focus given to the 1948-2000 period and the role of 

the UN in it, will be investigated in the first part. The second part will look into the UN 

mechanisms for promotion, protection and enforcement of human rights. It will also 

address the role of humanitarian intervention in this framework of UN human rights

The growth in the status of human rights (1948-2000)

Human rights occupy an important position in international affairs. This is 

especially evident in the UN. The UN Charter, the UN’s constitution, not only portrays 

the aspirations of the international community as they were during the immediate post 

Second World War era, but also continues to guide it into the 21“ Century.

One of the most revolutionary innovations of the UN Charter and what 

distinguishes it most sharply from any previous international constitution is its attitude 

towards human rights.'

What is new about the old subject of human rights is its emergence as part of 

international relations. At one time, however, it was thought by most intellectuals
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Some pre-1945 attempts at

the basic principle that human rights

that human rights were a

was normally a

gender, race, and class, the central argument about human rights was, at a minimum, that 

and class (emphasis mine) possessed inalienable rights, 

such crass terms. These

internationalized by the fact of international war 

conflict until 1949) and did not provide even partial means 

minority treaties were not generalized but pertained only to those states either defeated in 

World War I or emergent from defeated empires (other minorities were completely 

unprotected even in legal theory). The minority treaties did at least contain some

a situation eilready

rights prior to 1945 did not intrude on 

jurisdiction in any significant way.^

all men of a certain race 

philosophers did not put the argument in 

intellectual points notwithstanding, the political practice was

From roughly 1648 and the Peace of Westphalia endorsing supreme 

1945 and the UN era, human rights were regarded as mostly 

within the competence of the state. Therefore, most of the international action for human 

the state’s authority within its territorial

2 Forsvthe D The Internationalization of Human Rights (Lexington Books, Lexington, 1991) p. 16 
’ See forther* Lillich Richard, The Human Rights of Aliens in Contemporary International Law 
(Manchester University Press, Manchester, 1984).

represented small exceptions to
domestic affair of states. The international law on alien rights pertained to a relatively 

small fraction of persons and provided no means of implementation beyond states 

bargaining over rules.^

international law of armed conflict pertained

(this law did not

of supervision until 1949. The
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against slavery provided no 

universal jurisdiction for states

4 « ... Claude Jr, National Minorities : An International Problem (Harvard University Press. 
CambrW e 1955) See further, Vernon van Dyke, Human Riahts, Ethnicity and Discrimination 
(Greenwood Press, Westport, Conn., 1985).
5 Forsythe D. The internationalization of Human Rights (Lexington Books, Lexington, 1991) p. 16

represented a

internationalization of human rights.
After ratification of the Charter came the passage, by the UN General Assembly, . 

of the Universal Declaration of Human Rights. The authors of the Declaration, from 

different regions of the world, sought to ensure that the draft text would reflect these 

different cultural traditions and incorporate

monitoring mechanisms and did provide experience with the idea of private complaints.'' 

The treaties banning slavery, the slave trade and slave like practices did not provide for 

centers of authority that could contest state policy. Indeed, the international instruments 

special means of implementation, save for the concept of 

This leaves international action against labor abuses as 

the sole example of creation of international authority of broad scope to contest state 

policy within its territorial jurisdiction.'

Internationalization of Human Rights
The horror of the Second World War, and the consequent awareness of the close 

connection between respect for human dignity and peace, motivated the UN Charter’s 

qualitative leap towards the promotion of human rights for all The holocaust 

demonstrated that inter-war efforts at international constraints on domestic practices had 

failed dismally. The UN Charter signed in San Francisco in 1945, is among the first 

international treaties expressly based on universal respect for human rights.

The significant point about the benchmark year of 1945 is that the UN Charter 

broad foundational stepping stone leading to
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on Human Rights - an

set out to translate its principles into

of the task, the General Assembly

was adopted, the Commission

‘ Human

principal legal systems and religious and philosophical traditions. This endeavor was 

successful as is demonstrated by the virtual universal acceptance of the Declaration.

The Universal Declaration of Human Rights ushered in a new era of international 

commitment to human freedom: It emphasizes the universality of rights; recognizes the 

realization of human rights as a collective goal of humanity; Identifies a comprehensive 

range of all rights - civil, political, economic, social and cultural - for all people; Creates 

an international system for promoting the realization of human rights with institutions to 

set standards, establish international laws and monitor performance (but without powers 

of enforcement); establishes the state’s accountability for its human rights obligations and 

commitments under international law?

Once the Universal Declaration of Human Rights

intergovernmental policy making body concerned with human 

international treaties that protected
rights issues -

specific rights. Given the unprecedented nature 
decided to draft two Covenants codifying the two sets of rights outlined in the Universal 

Declaration: Civil and Political Rights and Economic, Social and Cultural Rights.

Originally, it was questioned whether there should be one or two covenants. This 

question was closely linked to the question of monitoring. In general, civil and political 

rights were considered to be within the realm of positive law. Hence, the best way to 

protect such rights appeared to be to establish a fact-finding body. Economic, social and 

cultural rights, on the other hand, were viewed rather as practical objectives, more suited 

to monitoring on the basis of periodic reports. Given the existence of the two major
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’ The 1 IN and Human Rights (UN Bluebooks series. New York, !995)pp 43-45,
• General Assembly Resolution 545(VI).
’ Human Rights: An Introduction UN document at
http://meltingpnt..for. ■ ■ itv.com/lebanon/254/humanintro.htm p.4

As the foundation of international human rights law. the Universal Declaration 

has also inspired more than 60 international human rights instruments which together 

constitute a comprehensive system of binding treaties for the promotion and protection of 

human rights.

categories of rights, which called for different monitoring arrangements, it seemed logical 

and convenient to draft to separate covenants.

In its resolution 543 (VI) of 5 February 1952, the General Assembly opted for two 

covenants. They were to be approved and opened for signature simultaneously in order to 

emphasize the unity of the aim. Further, they were to include as many similar provisions 

as possible.^

The legislative history of these instruments was complex and relatively long. The 

covenants, while substantially completed by 1954, were not approved by the General 

Assembly and opened for signature until 1966 and did not reach the number of 

adherences required for entry into legal force until 1976. Most states were not anxious to 

accept specific and binding obligations concerning international human rights and they 

did not want the UN Commission on Human Rights or other organs of the UN system to

In 1966, the UN General Assembly adopted the International Covenant on 

Economic, Social and Cultural Rights and the International Covenant on Civil and 

Political Rights.'® When they entered into force in 1976, the two covenants made many of 

Universal Declaration effectively binding on states that ratified

http://meltingpnt..for._%25e2%2596%25a0_%25e2%2596%25a0_itv.com/lebanon/254/humanintro.htm
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acceptable; specific and

II

be assertive in the cause of human rights. Vague principles were 

binding obligations, with intrusive monitoring mechanisms, were not.

Whereas the General assembly and the Economic and Social Council (ECOSOC)

or “charter” on human rights, the Commission took

>» Unman Riohts: An Introduction op. cit. p.5
It gLjnhP jy The Iniemationatotion of Human Rights op. cit. pp 61-62,

had envisaged a general “instrument 

the initiative, as early as 1947, in proposing specifically that, in addition to a Declaration, 

there should be a binding multilateral treaty on human rights. After a lengthy debate, it 

was concluded that adoption of the covenants would not in any way rule out the 

possibility of drawing up non-binding instruments that would deal with broader areas.''

Towards the end of 1966, ECOSOC authorized the UN Human Rights 

Commission to inquire into the human rights situation of specific states. The Council also 

authorized a systematic procedure for the processing of private complaints pertaining to 

systematic and gross violations of human rights, leading over time to the publication of a 

list of states engaged in such violations. ” Human rights were being internationalized, not 

only in legal theory, but also political relations.

By 1967, the UN had moved from setting

left to state members, to the more delicate task of trying to get states, by 

international action, to

application 

varying organized 

internationally recognized.

The UN designated 1968 as the International Year for Human Rights to mark the 

twentieth anniversary of the Universal Declaration of Human Rights, and convened an

Human Rights in Tehran, Iran, to enhance national and
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which anticipated the

specific type of right
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Bl-e Books Series, Volume VII (Dept, of Public Info., UN,

New York, 1995)p. 39. .1045.1995 op cit. pp.37-38.
” See The UN and^i^rpri^riSTCUN Dept, of Public Info. New York, 1998) p.9.

Hyman -jj jhe Convention on the Elimination of All Forms of Discrimination 
The UN and Himan ig Against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Against wome: , . Rights of the Child , The Convention on the Elimination of All Forms
n^cHmination Against Women, The International Convention on the Protection of the Rights of Al!

M- ' nt Workers and Members of Their Families ,The Convention on the Prevention and Punishment of 
Si'^ime of Genocide, The Convention (and protocol) Relating to the Status of Refugees, The four 
Geneva Conventions of 1949 and the two Additional Protocols are some of the instruments which were 
drafted.

International Covenants on

Beginning in the 1970s, additional Conventions 

establishment of systems for monitoring standard-setting texts began to be adopted. 

These Conventions restated and developed a number of the principles defined in the 

Civil and Political Rights and on Economic, Social and

Cultural Rights.*'*

and articulated in more

in the

Continuing promotion was

most of those protective efforts still

implementation of the rights set out.” 

by increasing protection attempts. However, 

depended largely on the cooperation of states.
Nevertheless, an incremental and diplomatic revolution occurred. The UN begun 

to accept private petitions claiming violations of human rights and created several

International Covenants, on

Cultural Rights, that deserved special attention. Each dealt with one

detail than possible in the Covenants, measures for the

Universal Declaration on

approved the Tehran Proclamation, which formulated a programme 

addressing the problems of colonialism, racial discrimination, illiteracy and the protection 

of the family. The Tehran Proclamation urged the international community to ratify the 

on Economic, Social and

international human rights
national legislation and judicial decisions, the Conference 

for the future.
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persistent

More and more human rights treaties came 

ensure that they were implemented. Mainstream UN human rights’ agencies created new 

monitoring mechanisms to supervise states’ policies.

On the other hand, human rights standards were

recommendations, bodies of principles, codes of 

the Declaration on the Right to

16 Forsythe Q.JThe Internationalization of Human Rights op. cit. p.62.
n System and Human Rights (Administrative Committee on Coordination, UN, Geneva, 2000) par. 36.

mechanisms to deal with them. Increasingly across the UN system, there was a fragile but 

movement towards improved supervision of states’ policies on human rights, 

into force, and various agencies tried to

instruments, such as declarations, 

conduct, guidelines and standard rules (such as

Development; the Declaration on the Rights of Persons belonging to National or Ethnic, 

Religious and Linguistic Minorities; the Basic Principles on the Independence of the 

Judiciary; the Code of Conduct for law Enforcement Officials; and the Guidelines on the 

Role of Prosecutors.'’ The latter instruments have mainly moral force and provide 

practical guidance to states in their conduct. Some of their provisions are indeed 

declaratory elements of customary international law, and are thus binding. The value of 

such instruments rests on their recognition and acceptance by a large number of states.

The Universalization of Human Rights
Thw World Conference on Human Rights was convened in Vienna in 1993. The 

Conference pointed out the universality of human rights (as detailed in the Universal 

Declaration of Human Rights), that is, their applicability throughout the world, to all 

classes and races of people. In adopting the Vienna Declaration and Programme of 

Action by consensus, the World Conference reaffirmed the centrality of the Universal 

Declaration of Human Rights for human rights protection.
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effectiveness of the UN, 

of all work of the

18 Declaration and Programme of Action adopted by the World Conference on Human Rights, 
ViX, 25 June 1993 (A/CONF. 157/24) (Part 11) paras 1-18.
19 Human Rights: An Introduction op. cit.p.7
-"Human Rights Today: A UN Priority, op. cit. p. 12

rights.
The World Conference also had a catalytic role in revitalizing the human rights 

programme of the UN. The Vienna Declaration explicitly stated, for the first time, that all 

organs, programmes and specialized agencies of the UN system should have a central 

role in strengthening human rights.'* The key institutional recommendation, however, 

was the establishment of the post of UN High Commissioner for Human Rights to

19 coordinate all human rights activities system-wide.

In 1997, as part of wide ranging reforms to enhance the

Secretary-General Kofi Annan placed human rights at the heart

Org.nlo.tion. In .ddllion, iho High Con,n.i»lon=t (m Humm Right, Office md ft. 

entt. tot Hunt.. Right, < th. pHn.ip.1 ins— ot*. UN S.oft«ti« ft th. Md of 

htuntin tight,) wet. .on»..id.,.d !«. ■ sftgl. ™

Human Right,. Thi. m.tg.t «... th. n.w High C,fttni„i.n« . «.lid in.ifttionft b..i, 

from tHdch to l.»l, « th. tol point of .H ,y««» "I* '“k®

aolivitira, the Otgimlnttlon’. ml„ft" »f human nghls.”

Giving new impetus to the worldwide implementation of human rights norms, the 

emphasised that most violations could be addressed by forcefully 

implementing existing norms through the mechanisms already available, 

international community was beginning to recognize the need to protect victims of human 

rights violations where their states had failed them in their duty as guarantors of those
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UN Human Rights Mechanisms

UN organs have been concerned, with both the formulation of norms or standards

Technical advise involves the provision of advise, expertise and other support for the strengthening of 
domestic institutional capacities for the promotion and protection of human rights.

and their observance or respect.
According to the Charter of the UN, the Organization is obliged, under Article 1 

the respect for human rights and fundamental freedoms and 

under Article 55c. to ’promote universal respect for, and observance of, human rights and 

fundamental freedoms for all without distinction as to race, sex, language or religion’.

The UN has proceeded in a variety of ways to achieve these objectives. To assist 

in the UN’s work, the General Assembly and ECOSOC have established a number of 

subsidiary organs. These include, among others, the Commission on Human Rights, with 

Sub-Commission on the Prevention of Discrimination and Protection of Minorities, 

UN Conventional and Extra-Conventional monitoring systems. Techniques used by these 

of resolutions designed to exercise persuasive

overall policies and programmes 

development, or democratic structures, peacekeeping and peacemaking efforts. Through 

the UN’s efforts, human rights today have virtually attained a universal reach.

There was an overwhelming effort to better integrate human rights into the UN’s 

whether in promoting economic and social

included: The adoption

influence on governments, groups and public opinion at large; drafting conventions and 

for submission to states; convening internationalother international instruments 

conferences for the drafting of such agreements; the performance of special services, 

including the rendering of technical assistance^'; the preparation and dissemination of



However,

Furthermore, the UN

63

“ Goodrich and Hambro The^harter oftheJJN p.377.
23 ggg The UN and Human Rights p.6
« ChlrtX on^Urdte?Nations, Articles 11(2), 12 and 35(2).

responsibility 

has greater weight than 

members are represented, 

security. In some special cin 

recommendations regarding peace

Member of the UN, or

of human rights; and measures adopted with respect to 

achieve remedial action by
information on the observance

specific allegations that human rights have been violated to 

the governments concerned.
These powers and methods have been summarized under three concepts: “study”, 

“examination” and “recommendation”.^

Principal Organs and Specialized Agencies in the UN Human Rights Field

The Security Council
The two central bodies in the UN to directly safeguard international peace and 

security are the Security Council and the General Assembly. The founders of the UN 

asserted that on a matter as important as peace and security, the Organization’s ‘primary

.. should rest with its Security CouncH.” In this context, the word ‘primary 

is usually the case. For the UN General Assembly, where all 

was entitled only to discuss issues of international peace and

■cumstances, the General Assembly could discuss and make 

and international security - Where the question was

b„.gh. » by • “b" « - ""
I. , monte of UN. and was te • dO«»io" "" «“■>!> the Seourhy Counoil ™

25exercising its functions.
binding decisions and action are the province of the Security Council, 

members agreed ‘to accept and carry out the decisions of the
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26 UN Charter Article 25.27 Janies Alan ‘ The Enforcement Provisions of the UN Charter’ in Goodrich L. and Simons A. {eds.)_The 
tIN and The Maintenance of International Peace and Security (UN Institute for Training and Research, 
Martinus Nijhoff Publishers, 1987) pp. 213-235:213.

the Security Council was seen as a

small and powerful group that could act swiftly and decisively as emergencies arose. 

However, this is the bone of contention - the cause of tension - between the Security 

a number of cases, the Security has not acted as

Security Council in accordance with’ the Charter?^

kind of executive body for the whole Organization, a
27

the maintenance of peace and security.
Under the ‘Uniting for Peace’ Resolution, if the Security Council was faced with 

a serious situation, but was paralyzed by the foreseeable use of the veto, then the question 

of whether to take action could be rerouted to the General Assembly, which could adopt a 

highly qualified majority?’ A substantial majority in the General 

had felt that the UN ought to have taken action with regard to 

certain matters, and that, in the absence of a Security Council able to act, the General 

Assembly ought to act in the manner the Security Council would have acted were it able

Council and the General Assembly. In 

swiftly and decisively as the General Assembly would have had it act, or at all.

The General Assembly has, on occasion, interpreted Article 12(1) which allows it 

to discuss and recommend a matter over which the Security Council is not exercising its 

functions, liberally. It has made recommendations with regard to issues 

same time on the agenda of the Security Council. This happened, for example during the 

Korea War. The General Assembly assumed a primary and specific responsibility for the 

preservation of peace and security through the ‘Uniting for Peace Resolution’^’ which 

established the Collective Measures Committee and gave it broad advisory functions for
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^’G.A.Res. 337(V), U.N.GAOR, 5'" Sess.,Supp. No.20, at 110, U.N.[)oc.A/1775(1950)

” Morgenthau, Hans Politics Among Nations: The Struggle for Power and Peace (6*” ed.)(Kalyani 
Publishers, New Delhi, 1995) p.508 -510.

Arias, Inocencio ‘Humanitarian Intervention : Could the Security Council kill the United Nations?’ op. 
cit. p. 1019.

The often criticized inequality 

originates not only from the permanent status of the five, but also from their possession 

of the veto power?^ The affirmative vote, or at least the absence of a negative vote, by 

one of the five Permanent Members, carries weight in various aspects of UN functions. 

The will of one member state against that of the remaining 187, may result in the 

paralysis of the UN. This has important implications for humanitarian interventions. In 

Kosovo, for example, humanitarian intervention was carried out outside the framework of 

the UN Charter due to the threat of a Russian or even Chinese veto to UN action. In the 

words of British Foreign Secretary, Robin Cook, ‘ the value representing the alternative 

to protecting human rights (that is, the reason why action on behalf of human rights has 

often been avoided) is not the preservation of peace, but the respect of the role of the UN

to do so. Hence, while technically speaking the General Assembly can only recommend, 

a substantial majority of the members showed a tendency, with regard to certain matters 

and within certain limits, to act upon these recommendations as though they were legally 

binding decisions.’" With the ending of the Cold War, the provisions of the Uniting for 

Peace Resolution were soon put, for practical purposes, entirely aside.

The imbalance of power between the two bodies, the General Assembly and the 

Security Council is weighted heavily in favour of the latter. According to Arias,” the 

distribution of responsibilities laid down in the UN Charter clearly creates a democratic 

deficit that turns the UN into an ‘international government of Permanent Members’.

that irritates critics of the Security Council



Humanitarian Intervention and the UN Charter: Some Remarks’ at

66

or to put it more

See UN Charter, Article 27(3)
” Cook. Robin in Global Policy Forum ‘
” See eenerSN Araian, Kofi The Question of InterventiOT (UN Dept, of Information, New York, 2000).
’’ The text of this article provides: ‘The Security Council shall determine the existence of any act of 
aggression and shall make recommendations, or decide what measures shall be taken in accordance with 
Articles 41 and 42, to maintain or restore international peace and security.

See Richard Falk, ‘Trends and Patterns’ in The Future of the International Legal Order eds. Richard Falk 
and Cyril E.Black, vol.I (Princeton, New Jersey, 1969)pp 48-73, p 60,
” Ravi Mahalingam ‘The Compatibility of the Principle of Noniintervention with the Right of 
Humanitarian Intervention op. cit. p.249.

HUMANITARIAN INTERVENTION UNDER CHAPTER VII MECHANISMS

Article 39 of the Charter of the UN directs the Security Council to determine the 

existence of circumstances that warrant intervention by the UN?' The determination of 

either a threat to the peace, a breach of the peace, or an act of aggression is crucial and 

exercise of the extraordinary coercive powers provided for

act"

Security Council, or to put it more exactly, it is the respect for the veto power of a 

permanent member of the UN Security Council.

continued imbalance of power has led to calls for reform of the Security

no longer accurately reflects

serves as a precondition to the 

by Chapter VII."

It is in this light that the UN Security Council, following the Sharpville massacre, 

passed a resolution stating that South Africa’s policies might qualify as a threat to peace 

and security and therefore allowing the U.N. to undertake Chapter VII enforcement 

measures to deal with the problem.

The

Council. There is agreement that the Council membership

economic and political realities among the UN membership at large. Further, there have 

also been for the international community to develop criteria under which humanitarian 

intervention can be carried out. should the Security Council be unable or unwilling to



As long as the UN has been able to establish that a humanitarian crisis is a threat

to international peace and security, then the members have been allowed to intervene.

The post-Cold war era has witnessed tremendous turmoil internal to states that has

to monitor, moderate and directly intervene in every major conflict since the end of the

Cold War.^^ These changing circumstances have led to an important shift in UN thinking:

Whereas the Charter expressed a strong distinction between international conflict and

matters of an essentially domestic nature, the UN of the 199O’s has internationalized

many internal conflicts on the rationale that they create (not only grave humanitarian

Internal conflict, in the eyes of many political observers, is currently the most

traditional positivist view, protecting human rights may not only be consistent with

The General Assembly

Beyond standard setting, the UN General Assembly practices indirect protection

of human rights in two ways. It passes resolutions to condemn or otherwise draw

attention to violations of human rights. It also creates various agencies or holds meetings

to deal with human rights.
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significant threat to the society of states. The UN now recognizes that contrary to a

“ See Kam Von Hippel, ‘The Resurgence ofNationalism and its International Implications’ 17 Washington 
Quarterly, 185 (1994).
” See Weiss, Thomas G. ‘Intervention: Whither the UN? /7 Washington Quarterly 709(1994)

Ravi Mahalingam ‘The Compatibility of the Principle of Non-intervention with the Pi«»w »f 
Humanitarian Intervention op. cit. op. cit. p.311 '

sovereignty, but also may be necessary for the survival of many multi-ethnic states.'*’

consequences but also) potential international threats to peace and security.'**’

resulted in tragic humanitarian consequences. As a result, the UN has been called upon



68

*’2 Weiss T. et. al eds. The UN and Changing World Politics, op.cit. p 131.

studies

human rights and fundamental freedoms.

To further appreciate the degree of authority of the Assembly resolutions, one 

must keep in mind the general obligation of member states, under articles 55 and 56 of 

the Charter, to act ”in cooperation” with the UN. In this regard, the impact of a General 

Assembly recommendation may be particularly strong in the case of a text adopted 

unanimously. Since the early days of the UN, this has been true of several resolutions, 

including the one proclaiming the Universal Declaration of Human Rights in 1948. 

Similarly, the General Assembly in 1946, approved two resolutions relating to genocide. 

In the first, the Assembly affirmed the principles of the Charter of the Nuremberg 

Tribunal. In the second, the basic resolution on genocide, the Assembly affirmed that

When a resolution targets a specific country or violation, it is difficult to evaluate 

the resolution’s effect over time. It might be argued, for example, that the Assembly’s 

repeated condemnations of apartheid as practiced in South Africa had some impact on 

changing attitudes among South Africans. At the same time, many observers are not 

persuaded that words apart from coercive power can have much effect

Still, it would seem that General Assembly resolutions on human rights often can 

send important signals although this is difficult if not impossible to measure.

The General Assembly is empowered to play this role by Article 10 of the UN 

Charter, which allows it to “discuss any questions or any matters within the scope of the 

...Charter” and to make recommendations to the member states on those subjects. The 

Assembly is also enabled to do so through Article 13 (1 )(b) which authorizes it to initiate

and make recommendations for the purpose of assisting in the realization of
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43 The UN and Human Rights 1945-1995 op. cit. p. 10.

genocide was a crime against international law and begun the normative process which 

culminated in 1948 with the adoption of a convention against this crime?^

The Economic and Social Council (ECQSOC)

The Economic and Social Council, established by the Charter as 

intergovernmental body under the authority of the General Assembly, makes studies and 

recommendations on a broad spectrum of issues, encompassing not only “respect for, and 

observance of human rights and fundamental freedoms for all”, but also “economic, 

social, cultural, educational, health and related matters .

Under Article 62(2) of the Charter of the United Nations, ECOSOC ‘may make 

recommendations for the purpose of promoting the respect for, and observance of, human 

rights and fundamental freedoms’. The language of Article 62(2) differs from that of 

Article 13( 1 )(b) which defines the broad powers of the General Assembly with respect to 

human rights and fundamental freedoms. It is more restrained in tone. It also differs from 

that of Article 62(1) (which addresses matters apart from human rights) in that no 

mention is made of the power to “make or initiate studies and reports”. Furthermore, it 

does not specify to whom recommendations are to be made. In practice, however, 

ECOSOC has interpreted its powers liberally. For example, in 1970, it adopted 

Resolution 1503, which permitted its sub-organs to deal with private communications 

alleging violations of human rights.

ECOSOC has also made or initiated studies and reports on a wide range of 

subjects in the field of human rights, including freedom of information, status of women, 

and servitude, forced labor, prevention of discrimination and protection of
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While the power of ECOSOC to make or initiate studies in the field of human 

rights has not been challenged, questions have arisen whether, to what extent, and under 

field investigations in matters relating

human rights, as mandated under Article 68; it has appointed ad hoc bodies and 

rapporteurs; and it has requested specialized agencies and the Secretary General to make

what conditions it may conduct direct inquiries or

come up, it has been fully

Goodrich and Hambro, The UN Charter p 414.
For example, in 1946, it established the Commission on Human Rights whose first priority was to 

elaborate an international bill of rights.
Goodrich and Hambro, The UN Charter p 415.

minorities.‘*‘*It has established commissions*^’ and sub-commissions for the promotion of

to human rights. In those instances where the question has

recognized that such inquiries cannot be carried out except with the consent of the 

governments concerned.**^

ECOSOC has limited itself to stating its evaluations and making its

recommendations in general terms without naming individual states.**’

Nevertheless, ECOSOC has expanded the scope of activity undertaken through its 

sub-organs, the Human Rights Commission and the Sub-Commission on the Prevention 

of Discrimination and Protection of Minorities.Towards the end of 1966, for example, a 

movement developed at the UN for the adoption of effective monitoring measures to 

prevent human rights violations. The General Assembly, in its resolution 2144A(XXI) of 

26 October 1966, invited ECOSOC and the commission on Human Rights “to give urgent 

consideration to ways and means of improving the capacity of the UN to put a stop to 

violations of human rights wherever they may occur”. On the basis of this resolution, the 

ECOSOC in its resolution 1235 (XLII) of 6 June 1967 expressly authorized the
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Human Rights orders

.5® Further, where the private petitions

that could be directed at an offending government.

a state could minimize

Goodrich and Hambro, The UN Charter p 416
48 The UN and Human Rights op.cit. p.38
49 Forsythe D. The Internationalization of Human Rights op.cit. p.68

Commission on Human Rights and the Sub-Commission

Discrimination and the Protection of Minorities to examine information relevant to gross

on the Prevention of

long.

minimized negative publicity

Ironically, though there is a public and confidential process, 

public scrutiny of its rights record by responding somewhat to private petitions in the

violations of human rights in all countries.

Furthermore, the Commission on Human Rights was authorized, to make a 

thorough study” of situations, which “reveal a consistent pattern of violations of human 

rights”, and to report, with recommendations, to ECOSOC.'*®

Three years after the passage of resolution 1235, ECOSOC adopted E/RES/1503, 

which permitted its sub-organs to deal with private communications alleging violations of 

human rights. This resolution permitted NGOs and individuals - anyone with direct and 

allegation confidentially with the Secretariat, which 

would then pass a sanitized version on to the Human Rights Sub-Commission for future 

should a consistent pattern of massive and serious abuse be evident.

There are several limitations to this procedure. Principal among them 

that the time taken between the presentation of a petition to the time the Commission of 

a ‘thorough study’ or investigation of the allegations is extremely 

are treated in a confidential process, this has
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after an expansion in

relationship of socioeconomic and civil-political rights and over which had priority, gave 

increasing focus on the protection of specific civil and political rights and

“ See English Kathryn and Stapleton, Adam (eds.) The Human Rights Handbook : A practical guide to 
mnnitnring human rights (Juta and Co. Ltd. Kenwyn, South Africa, 1997) pp 130 - 131.

THE HUMAN RIGHTS COMMISSION

The main intergovernmental policy-making body concerned with human rights 

issues is the Commission on Human Rights. It was established in 1946 by ECOSOC. 

The Commission provides overall policy guidance, studies human rights problems, 

develops and codifies new international norms, and monitors the observance of human 

rights around the world. Made up of 53 Member states elected for three-year terms, the 

Commission provides a forum for states and intergovernmental and non-governmental 

organizations to voice their concerns about human rights issues.

.’s domination of the UN during its early years, the Human Rights 

Commission was content to promote rights by setting standards rather than by trying to 

protect them, even indirectly, through various forms of diplomatic pressure. The early 

commission adopted the position that it lacked the authority to inquire into rights 

behavior in specific states. This was because there was uncertainty about the status of 

international law on the subject and also especially, because of fear of political 

exploitation during the Cold-War years. Generally, there was a timidity on the part of 

member states towards human rights issues and almost all expectations were low about 

utilizing the UN to act on human rights questions.

From the early 1970s to the early 1990s, however, the Human Rights Commission 

struggled to find ways of working for human rights in meaningful ways. In the 1970s, 

the Commission’s membership, doctrinal disputes over the
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was the role of

especially those of primary interest to the Third World. More attention was paid, for 

rights violations by South Africa and to Israeli practices in the

problems. The Commission, iikc uk Sub-Commission on

Discrimination, appointed independent rapporteurs for nonpartisan reports. It voted 

working groups to focus on special problems beyond those discussed in regular meetings. 

The Commission also dealt in various ways with a series of specific states, both privately

Nevertheless, it is frequently

through the recommendations rendered, had a specific and beneficial 

impact on a situation. Further, the publication of a blacklist of states that have been the

example, to human

occupied territories.'^

Despite the biases brought to the Commission by Third World states, one could 

nevertheless chart some improvement in systematic attention to a broad range of rights

The Commission, like the S..h-Commission on the Prevention of

and publicly.
The key to these and other developments within the Commission

ThW World ,«ie. tot woe truly non.llg.to- The-u were ulgoren, nd tnlmce in tolr 

.nenllon ro hoton righr. -iol.iion,. A nurebo of Thirf World ». were genuinely 

Interested in homo, rights, e.en el.ll nd politid rights. Hence, these sfes voted toi, 

concern for selMetertnln.tlon in Konpnche. nd Afgh.nisUn. nd toy .Iso voted tor 

economic rights nd egtost mi.l discrimtotion.” h - Third World s.ppod for 

Western position, nd vte vosA tot .Hewed the Commission to do n much .s it did,

51 Uiimim RiQhts: An Introduction op. cit. p.9
52 ggg generally Tolley, Howard, Jr. The UH Commission on Human Rights (Westview Press, Boulder, 
”°IW?'^See Lso^Moynihan, Daniel Patrick A Dangerous Place (Little and Brown, Boston, 1978) p, 281.
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pressure.

The Sub-Commission

Human Rights, to use public pressure on states. It has been recorded that the members of 

the Sub-Commission have been so assertive at times, that its recommendations have often 

ignored by government representatives in the Commission of Humanbeen rejected or i:

representatives. It screens

Commission. However, and as

subject of private complaints under the 1503 Procedure, has proved to be a very weak 

form of pressure since specifics are not provided.

Still, the Commission retains considerable power to generate international 

publicity on human rights issues. Its members now disregard the former taboo against 

attacking states by name in public debate and make sweeping public indictments. Indeed, 

the Commission, in the words of one observer, has become ‘ 

intergovernmental body that regularly challenges sovereign states to explain abusive

• • 54treatment of their own citizens.

Essentially though, the Commission’s activities are

changing their views or policies over time

PROTECTION OF MINORITIE_S

The UN Sub-Commission on Prevention

Minorities is composed of individual experts rather than state or governmental 

private petitions before sending them to the Human Rights 

discussed, the petition process has only generated weak
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are the two types of

Rights?^ It has also tried a variety of procedures to improve its functioning, such as 

working groups and special rapporteurs that act beyond its regular sessions to address 

particular geographical or topical problems.^®

UN HUMAN RIGHTS MONITORING MECHANISMS

At the heart of the UN human rights monitoring system 

mechanisms, conventional and extra-conventional. Six core human rights treaties provide 

for the conventional monitoring mechanisms that consist of six treaty bodies or 

conventional mechanisms monitor states parties’ adherence to the 

international standards established in the treaties and advise them on any changes that 

might be necessary or useful in meeting those objectives. However, state parties must 

ratify these treaties before their principles and standards apply to them.

At the international level, the reporting system is the only framework m which 

for the laws and policies applied by theirsenior officials can be called to account

governments in the field of human rights. However, the obligation to submit a report to a 

treaty-monitoring body is not linked to the obligation to remedy any violation, which 

might be brought to light during the consideration of such a report.

Tolley Howard, Jr. The UN Commission on Human Rights op. cit.p.66.
ss ggg Forsythe, O.The Internationalization of Human Rights op. cit. p. 64 and Weiss, T. et. al. (eds.) The 
UN and Changing World Politics op. cit. p. 138.
56 Forsythe, D.The Internationalization of Human Rights op. cit. p.64
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the Committee is to confine

have been used to interpret the
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: op. cit.
Weiss, T. et. al <ftHs.)The UN and Changing World Politics op. cit. p. 138

penalty?' However, the protocol dealing

limits the powers of the Human Rights Committee to establishing the facts and 

formulating recommendations.^Further, following its consideration of a periodic report, 

itself to formulating general, objective observations or

THE HUMAN RIGHTS COMMITTEE

The Human Rights Committee monitors the implementation of the International 

Covenant on Civil and Political Rights. The First Optional Protocol, which entered into 

force together with the Covenant, authorizes the Committee to consider also allegations 

violations of their civil and political rights. The Committee 

on the abolition of the death

comments.

However, since 1980 “general comments” 

covenant in a specific way. Many states have been questioned closely about their reports 

and policies; frequently, additional information is requested and provided.’’

In a growing number of countries, there is evidence to suggest that because of 

Committee questions and observations, a state has been led to change its national 

legislation to conform to the Covenant’s requirements.” It has been reported that national 

laws in Sweden and Senegal and perhaps elsewhere have been changed, apparently as a 

result of committee questioning.®*

from individuals concerning

is also concerned with the Second Optional Protocol

with communications from individuals
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“ Forsythe D. The Internationalization of Human Rights op. cit. p.64

F.XTRA-CONVENTIONAL MECHANISMS

This system refers to the special procedures of the Commission on Human Rights. 

The ad hoc nature of their establishment allows for a more flexible response to serious 

human rights violations than the treaty bodies. The Commission can appoint independent

THE COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS
The Committee on Economic, Social and Cultural Rights monitors the 

International Covenant on Economic, Social and Cultural Rights. Its functions duplicate 
those of the Human Rights Committee with regard to the consideration of reports and 
formulation of general comments on the content of the rights recognized in the relevant 
instrument. It does not however, provide for the possibility of receiving communications 
from states or individuals. Instead, the socio-economic committee takes a cooperative or 
positive approach toward reporting states, prodding states to think seriously about what 
the Covenant on Economic, Social and Cultural Rights means in their jurisdiction.

The reporting methods that have been adopted by these Committees have served 

as models for other UN human rights treaty monitoring bodies.

The other UN Conventional Monitoring Committees include; The Committee on 

the Elimination of Racial Discrimination (CERD) which monitors the implementation of 

the International Convention on the Elimination of All Forms of Racial Discrimination; 

the Committee on the Elimination of Discrimination Against Women (CEDAW) which 

monitors the Convention on the Elimination of All Forms of Discrimination Against 

Women; the Committee Against Torture (CAT) monitors the Convention Against Torture 

and Other Cruel, Inhuman or Degrading Treatment or Punishment; the Committee on the 

Rights of the Child (CRC) monitors the Convention on the Rights of the Child.
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experts of international stature to examine, monitor and publicly report either on the 

situation of human rights in specific countries or, in the case of a thematic mandate, on 

serious human rights violations related to certain phenomena in various parts of the 

world, such as religious intolerance or the use of mercenaries.

For example, the Commission on Human Rights appointed The Special 

Extra Judicial, Summary or Arbitrary Executions to investigate into the 

a report that called for a

62 Human Rights Watch Report 1994 (Events of 1993) (Human Rights Watch, New York, Washington, 
“^Amnesty International The UN Thematic Mechanisms : An Overview of their work and mandates 
(Amnesty International and the Law Society, London, 1999) p.2

Rapporteur on

situation in Rwanda in April 1993. The Rapporteur issued 

number of measures including a mechanism for protecting Rwandans against any further 

massacres, dismantling the armed militias, further investigations and bringing violators of 

human rights to account, an end to arbitrary detentions and arrests and support for local 

human rights associations.
The mechanisms are able to expose, where it is warranted, to an international 

audience, human rights violations in almost any country in the world, regardless of 

whether (for the most part), the government is party to a particular human rights treaty." 

This is an advantage over Conventional mechanisms, which can only see to the 

implementation of human rights obligations in the jurisdiction of state parties. However, 

they too have to rely on the good faith of the government in whose territory they want to

While the recommendations contained in the reports are a valuable guide on the 

steps that a government needs to take to stop the human rights violation in question, most 

of the mechanisms are so under-resourced that it is rarely possible for them to follow up
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time to take up

Waldheim, also took up human rights or humanitarian questions such as the situation of

The UN Thematic Mechanisms op. cit.p.6.

Secretaries-General, the point on

personally not much interested in human rights at the UN and concentrated on finding a 

diplomatic role for the UN in the East-West conflict. Hammarskjold did however, find 

the case of U.S. airmen detained in China after the Korean War.

on country visits ( these are on-site visits to study first-hand, any improvement in the 

situation of the country in question).^**

OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS

A noteworthy development in the continuing evolution of human rights was the 

UN General Assembly’s establishment of the post of High Commissioner for Human 

Rights December 1993 after the Vienna World Conference on Human Rights.

The Office of the High Commissioner for Human Rights is taking steps to 

strengthen the UN human rights machinery by supporting the human rights bodies and 

monitoring mechanisms in their efforts to streamline their work.

However, the disparity between the increasing UN human rights activities and the 

resources available to carry them out is constantly growing and has become a cause of 

major concern to the Office of the High Commissioner for Human Rights.

THE OFFICE OF THE SECRETARY-GENERAL

Virtually all Secretaries-General have engaged in good offices or quiet mediation 

for the advancement of human rights. But until Kofi Annan, none has systematically 

thrown the full weight of his office into the quest for human rights protection.

Whether one speaks of Dag Hammarskjfild or Kurt Wadheim, two very different 

human rights remains the same. Hammarskjfild, was



refugees in Africa. Much the same could be said of U Thant from Burma, who was not as

personally committed to individual rights as he was to the collective right of peoples to

self-determination. However, he too, engaged in quiet diplomacy on occasion for human

As human rights became more entrenched in UN proceedings, the UN

Article 99 of the UN Charter, the Secretary General may bring to the attention of the
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Where human rights have been linked to peace, for example, during the period 

when Pdrez de Cuellar served as Secretary General, this office became bold and 

innovative, and was increasingly drawn into rights questions that had previously been 

considered the domestic affairs of states. Boutros Boutros-Ghali also became as deeply

Security Council, any matter which in his opinion may threaten the maintenance of 

international peace and security. All Secretaries-General have seen their primary role as 

producing progress in international peace and security. However, in a period where 

human rights violations have grave implications for international peace and security, the 

Secretaries-Generafs concern for human rights has increased accordingly.

involved in human rights issues as Perez de Cuellar had been.

Essentially, the Secretary-General in person sets the tone on human rights for the 

Secretariat. Being the chief administrative officer of the UN,^’ he has the capacity to 

mobilize political will among the membership on key issues on the agenda. Further, the 

Secretary General (as a function of his empowerment under Article 99 of the UN Charter)

Weiss T. et al (eds.) The UN and Changing World Politics op. cit. p. 133. 
Ibid

rights.^^

Secretaries-General became more openly active on the issue. This was especially true 

when the human rights issue was integrated with peace and security matters.*® Under



81

pertaining to international peace and security. This explains the attention that has been 

paid to human rights since Kofi Annan assumed the position of Secretary General.

prevent gross

humanitarian intervention. The 1948 Convention on the Prevention and punishment of 

the Crime of Genocide, which entered into force in 1951, provides for prosecution of

UN Charter, Article 97
The UN and Human Rights, P.9

can have, and has had (as will be shown in Chapter Four of this study), a decisive 

influence on decision making in the Security Council, especially with regard to matters

Conclusion

Little by little, the UN has broadened its competence in the field of human rights, 

where it has developed an extensive body of norms. By making maximum use of the 

Charter’s potential while respecting its principles, the UN has instituted an international 

system of implementation - governmental reports, individual communications, studies, 

special reports, publicity, recommendation to members, educational and technical 

assistance - through it’s treaties and resolutions.

International human rights covenants specify international legal obligations on the 

parties to the covenants to honour protect and enforce within their respective territories, 

and in respect of their citizens, individual rights covering practically all aspects of their 

lives. On the other hand, there has been a widespread acknowledgement of the existence 

of peremptory norms of general international law (Jus cogens) by the international 

community, from which no derogation is permitted. Amongst these norms is the 

prohibition of the act of genocide.

Despite ample treaties and conventions purporting to guarantee human rights and 

violations of human rights, there exists no explicit authority for
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Article 64(1) Charter of the UN. See also. Art 1(3); Art 13(!)(b); Art 62(2) for further exhortations on the 
UN or its member states to cooperate in the promotion of human rights.

See Chapter Vll and Article 2(4) of the UN Charter
” Peterson, Frederick “The FaQade of Humanitarian Intervention for Human Rights in a Community of 
Sovereign Nations” 15(1998) Arizona Journal of International and Comparative Law pp. 871-904:879.

See Sohn, ‘A Short History of UN Documents on Human Rights’ Commission to Study the Organization 
of Peace, the UN and Human Rights IS"* Report (Dobbs Ferry, New York, 1968) pp.43-56, p.43.

violators but does not authorize armed intervention to prevent or stop genocide. 

Similarly, the Universal Declaration of Human Rights and the International Convention 

on Civil and Political Rights do not provide such authorization.

On the other hand, the Charter does not demand from states any action greater 

than their cooperation with the UN in the promotion of respect for, and observance of, 

human rights. Such cooperation may include, for example, the making of reports on steps 

taken to give effect to recommendations of the General Assembly and the Economic and 

Social Council.^’ Hence, while there are mechanisms within the Charter for the protection 

and enforcement of international peace and security,"'’ there are no equivalent provisions 

or mechanisms for protection of human rights.’'

One important reason, for the Charter’s weak provisions on human rights was the 

general consensus in 1945 that the protection of human rights would continue to be 

of state action despite the newly established legitimacy of international 

concern on the matter. States would be the implementing bodies in the area of human 

rights while the UN would play the secondary role of promoting and encouraging respect 

72for those rights.
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Onuf N G and Spike, Peterson V. ‘Human Rights and International Regimes’ Journal of International 
37(2) (Winter, 1984)329. , .

’^Howard Rhoda ‘Human Rights, Development and Foreign Policy in Forsythe, David P. ed. Human 
Rights and Development (St.Martins, London, Macmillan, and New York, 1989) pp 38 -56. p.45.
” Forsythe, D ‘The Internationalization of Human Rights p.77. See also Ruggie, John F.N. ( Ibid, p.79) 
who asserts that UN activity and international human rights instruments are designed not to provide human 
rights or to enforce human rights provision, but to nudge states into permitting their vindication.

and policies over 

instruments.’^

Such mechanisms for promotion and long-term implementation of human rights 

may seem inadequate in situations where governments show that they are unwilling or 

unable to curb massive atrocities taking place in their jurisdictions. Nevertheless, it has 

been maintained that a situation is no longer domestic when international obligations, 

whether in treaty or customary law, have been violated.’" Moreover, a legal order that 

permits such crimes to go on uncurbed or unpunished scarcely deserves general support.

The UN has therefore, on several occasions undertaken to enforce international 

human rights obligations. It has done so through determining that a particular 

humanitarian catastrophe poses a threat to international peace and security and calling for

Therefore, as Onuf and Spike observe, the Organization does not normally utilize 

its authority and power for direct protection.’^ Howard also supports the view that if 

progress in human rights is most fundamentally characterized by acceptance of the idea 

of human rights and a willingness by public authorities to respond favorably to personal 

claims based on human rights, then over time, perhaps UN agencies may make 

significant contributions, along with other causal factors.’'*

Hence the UN’s primary goal in the human rights field has become long-term 

implementation or indirect protection, against the background of promotion. The sum 

total of UN activity is supposed to socialize or educate actors into changing their views 

time towards a universal human rights standard, as defined by UN
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military measures to correct the situation. Indeed, the early 1990s witnesses a new 

development in the manner in which the UN addressed grave and massive violations of 

human rights. Short-term enforcement actions under Chapter VII of the UN Charter were 

reverted to more than once, in an effort to alleviate massive human suffering.

See UN Repertory of Practice of UN Organs (1955) on Art 2(7) paras. 391 -406.



CHAPTER FOUR

CASE STUDIES OF UN HUMANITARIAN INTERVENTIONS

HUMANITARIAN INTERVENTION IN RWANDA

$5

Government

Security Council, to request the UN to establish an observer mission along their common 

border in order to ensure that no military assistance was provided to the RPF from

gov©

8 February 1993, an

of Rwanda and the Government of Uganda, in separate letters to the

Background:

The Rwanda genocide was one of the worst tragedies that befell humankind in the 

20*** century. Ironically, the genocide and massive displacement of Rwanda’s population 

in 1994 was set off in the context of an OAU supported regional peace effort to deal with 

a thirty-five year old refugee problem. After a 1990 refugee invasion of Rwanda by the 

Tutsi led - Rwandan Patriotic Force (RPF), Rwanda’s neighbours - Burundi, Tanzania, 

Uganda and former Zaire - each of which had large numbers of Rwandese refugees, 

became actively involved in negotiations to arrange a cease-fire and a peace arrangement.

After several years of negotiations, a comprehensive peace agreement was signed 

on 4 August 1993 between the Government of Rwanda and the RPF and the United 

Nations became involved. Proceeding in optimistic incremental stages, it supported, but 

did not lead, the regional peace efforts designed to encourage the Hutu - dominated 

:mment to deal with the Tutsi expatriates and the moderate factions in Rwanda*. On

RPF violation of a cease-fire agreement had led both the

' Feil Scott R Preventing Genocide : How the Early Use of Force Might Have Succeeded in Rwanda A 
Report to the Carnegie Commission on Preventing Deadly Conflict (Carnegie Corporation of New York, 
New York, 1988)p. I.
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2 See UN Doc. S/25356,3 March 1993 and S/25355,3 March 1993
’ UN Doc. S/25810,20 May, 1993
4 pgjj R Preventing Genocide: How the Early Use of Force Might Have Succeeded in Rwanda op. 
cit. p. 5.

UN Doc. S/RES/846 (1993), 22 June 1993.
6 pejl Scott R. Preventing Genocide: How lhe Early Use of Force Might Have Succeeded in Rwanda op. 
cit. p.4.

(1993) establishing UNOMUR

Uganda-Rwanda border from the Ugandan side and assist in the reduction of weapons 

traffic and violent incidents. Disagreements between the UN and Uganda over the status 

of forces, however, delayed UNOMUR’s deployment?

The Secretary-General, on 24* September 1993, presented an operational plan for 

the United Nations Assistance Mission for Rwanda (UNAMIR), to maintain security 

while the transitional Government was being set up. He further recommended that the 

mission should operate under the command of the United Nations, vested in the 

Secretary-General, under the authority of the Security Council.

side of the border.^ Prodded by the UN, the OAU and surrounding countries, the 

government of Rwanda and the RPF finally reached a settlement on 4* August 1993 at 

Arusha, Tanzania. The parties to the Arusha Peace Accords pledged a cessation of 

hostilities, reparation of refugees and installation of a new broad - based transitional 

government. They also called for an expanded UN presence to support implementation of 

the Arusha framework.'^ On 22"** June 1993, the Security Council adopted Resolution 846 

as requested.^ UNOMUR’s objective was to monitor the

Ugandan territory and to forestall any spread of the military conflict in Rwanda into the 

territory of Uganda.^

On 20* May 1993, the UN Secretary General proposed the establishment of the 

United Nations Observer Mission Uganda - Rwanda (UNOMUR) along the Ugandan



The Secretary General recommended that two conditions needed to be met, for

UNAMIR to be successful. While the co-operation of the parties was crucial, there would

He stressed that ‘at a time of unprecedented financial constraints facing the United

The Security Council authorized the establishment of UNAMIR for six months

for deployment of UNAMIR

that Rwanda had received incredible regional and international support to put its house in

order. However, there were signs that trouble was brewing.

1994. In February, Belgian foreign Minister Willy Claes had described the political
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diligently sustained as were UN efforts made in support of the peace initiatives. With the 

conclusion of the Arusha Peace Agreement and the deployment of UNAMIR, it seemed

Secretary General.

UN involvement in the Rwandan crisis was therefore established early. The

also be a need for the timely provision of the necessary human and financial resources.

At that time, die UN was overstretched due to its financial and logistical commitments to peacekeeping 
operations around the world.
® Report of the Secretary General on Rwanda, requesting establishmwit of a United Nations Assistance 
Mission for Rwanda (UNAMIR) S/26488,24 September 1993, 
’ S/RES/893 (1994), 6 January 1994,

and provided that its mandate end after national elections and the installation of a new 

government, not later than December 1995? Later, the Council reaffirmed its approval 

as outlined in the 24*** September 1993 report by the

Early Warnings of Genocide and UN response

There were numerous signs for the apocalypse that was unleashed after April 6^

Nations,’’ it was ‘imperative that Member States be prepared to assume the obligations 

resulting from the new mandates they entrust to the Organisation*.

concern emanating especially from the Secretary General during this early phase was as
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Letter dated 14*^ March 1994 from die Minister for Foreign Affairs of Belgium to the Secretary-General 
exoressine concern that the worsening situation in Rwanda may impede UNAMlR’s capacity to fulfil its 
mradate, in The UN and Rwanda 1993-1996, UN Blue Books series. Volume X. Department of Public 
Information, New York, 1996) Texts of Documents, p.l 18.

'2 l^iya Omaar and Alex de Waal Rwanda: Deafii. Despair and Defiance (Africa Rights, London .1994) 

D^g 1992, the Special Rapporteur received reports and allegations relating to extrajudicial, summary 
or arbitrary exTOutions of unarmed civilians by the Rwandese security forces in connection with foe armed 
conflict between government security forces and the Rwandese Patriotic Force since October 1990. He also 
received information concerning killings of membCTS of the Tutsi minority, in particular the Bagogwe clan, 
allegedly perpetrated wifo direct or indirect involvement of the security forces. Tliose violations of the right 
to life concerned at least 172 persons in 1992. See foe rqxnt submitted to foe Commission on human 
Rights at its forty-ninth session (E/CN.4/1993/46, paras. 502 to 504).

situation as ‘five minutes to midnight’?® He also alerted the Secretary General that ‘a 

prolongation of the current political deadlock could result in an irreversible explosion of 

violence’." Similarly, in March, the Special Representative of the UN Secretary General, 

Jaques Roger Booh-Booh said that ‘the peace process is at a standstill. The spectre of a 

new war is persisting’.’^

From 8“*-17®’ April 1993, the Special Rapporteur on Extra-judicial, Summary or 

Arbitrary Executions of the United Nations Commission on Human Rights visited 

Rwanda to investigate the allegations of human rights violations and ethnically related 

massacres." In his report, the Special Rapporteur noted that the October 1990 invasion 

by the Tutsi-led RPF had resulted in the collective labelling of all Tutsi within Rwanda as 

RPF accomplices. This linkage, subsequent climate and the directives that followed, 

triggered the massacres of civilians. He also pointed out that a climate of mistrust and 

terror prevailed in Rwanda and that violence had become a feature of everyday life. He 

warned, especially concerning the displacement of populations within Rwanda, as 

persons fled from combat zones and areas of inter-communal violence, that ‘The question 

of the displaced persons is nothing short of a time bomb with potentially tragic



Concerning massacres of civilian populations, the Special Rapporteur confirmed

On the basis of the report, the Special Rapporteur called for a number of measures

89

through incompetence, negligence

sometimes reached tragic proportions, as for example in Kibilira, where at least 348

during or after clashes, but also in areas situated some distance from the hostilities. In the 

latter case, it had been shown repeatedly that government officials were involved, either

Human Rights in August, 1994, it largely served to confirm allegations that were already 

with the Commission. By the end of the Rapporteur’s visit to Rwanda, the information

collected by the Special Rapporteur awaited official submission prior to concrete action.

Meanwhile, all UN efforts remained focussed on the civil war and ongoing peace

directly by encouraging, planning, directing or participating in the violence, or indirectly

or deliberate inaction. The number of victims had

the allegations. He stated that killings had taken place not only in the combat zones

While the Special Rapporteur’s report was submitted to the Commission on

’* See Report by the Special Rapporteur on Extra-judicial, Summary or Arbitrary Executions on his mission 
to Rwanda, 8-17 April 1993, including as annex II the statement of 7 April 1993 of the Government of 
Rwanda cxmceming the final report of the independent International Commission of Inquiry on human 
ri^ts violations in Rwanda since 1 October 1990. UN Doc. E/CN.4/1994/7/Add. 1,11 August 1993.

consequences if it is not resolved quickly principally by a return to peace and the arrest of 

the instigators of the massacres*.

including a mechanism for protecting the Rwandese against any further massacres, 

dismantling the armed militias, further investigations, brining violators of human rights to 

account, an end to arbitrary detentions and arrests, and support for local human rights

persons were said to have been killed in 48 hours shortly after the outbreak of war in 

October 1990.’^

associations.



initiatives, on the premise that the outcome of the latter would resolve any underlying

ethnic hostilities.

the
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Ibid 
** Ibid

on the ground.

More warnings on grave violations of human rights were later issued on 11 

January 1994. In a series of communications, the UNAMIR base in Kigali informed the 

UN headquarters in New York of reports that Hutu militia known as the interahamyve 

(“those who stand together” - the irregular militia organized, trained and equipped by 

units of the RGF and often led by local political leaders) were formulating a plot to kill 

large numbers of Tutsis in Kigali using stockpiled weapons. In response, that same day. 

United Nations Department of Peace-Keeping Operations (DPKO) instructed 

UNAMIR to inform the President of Rwanda and representatives of three western 

embassies in Kigali of these reports and to request the President of Rwanda to ensure that 

these activities were discontinued.’^

Later on, in response to a suggestion by the Force Commander that UNAMIR 

mount a military operation using overwhelming force to address the issue of the weapons 

caches, DPKO informed UNAMIR headquarters that such action went beyond the 

UNAMIR mandate which authorized the mission to contribute to the security of Kigali in 

a weapons-free zone, but which also made it clear that such a zone had to be established

Nonetheless, the report clearly laid out a platform for action by the UN. In 

pointing out the existence of ‘two wars’ - one between the RPF and government forces 

and another, the massacres of the Tutsi minority and moderate Hutus by government 

forces and civilians, the Special Rapporteur gave the UN a clear picture of the situation
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‘by the parties’. DPKO therefore emphasised that the responsibility for the maintenance 

of law and order must remain with the local authorities and that while UNAMIR could

assist in arms recovery operations, it was to avoid entering into a course of action that
1 ftwould lead to the use of force and to unanticipated repercussions. In a sense, the UN’s

experience in Somalia had begun to haunt the Rwanda operation as DPKO felt that 

UNAMIR should keep strictly within the boundaries of what it was mandated to do and

not what it felt obliged to do.

Therefore, despite clear evidence of mounting tension, DPKO, which was

water, food, ammunition, fuels and lubricants, nor were there the skilled mechanics and 

support the force in the field. Civilian contractors provided

process.

Furthermore, very little could be procured locally, given that Rwanda was one of Africa’s

” The UN and Rwanda 1993-1996 op.cit p.118
The UN and Rwanda op.cit. p.32

”Feil, Scott R. Preventing Genocide: How the Early Use of Force Might Have Succeeded in Rwanda op. 
cit. pp5-6.

responsible for UNAMIR, made

mission’s preparedness for worst-case scenarios before the acute crisis erupted on 6' 

April. Part of the reason for this was that it had limited institutional capacity in face of 

the rapid increase in peace-keeping operations worldwide. UNAMIR’s supply and 

sustenance situation never progressed beyond the critical point. There were no stocks of

no contingency plans or efforts to strengthen the

•th

insecure

negotiating reimbursement rates, UNAMIR was finding that its logistics arrangements 

severely constrained its ability to conduct extensive operations in support of the peace 

According to Power, every aspect of UNAMIR was run on a shoestring.

logisticians to

communications support consisting of a variety of equipment, including hand held, 

radios and local telephones. While national and UN bureaucracies were
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Rwanda) to the Security Council were 

formulated in terms of standard operating procedures.

poorest nations. Replacement spare parts, batteries and even ammunition could rarely be 

found. Worse still, although some 2 500 UNAMIR personnel had arrived by early AprU 

1994, few soldiers had the kit they needed to perform even basic tasks?®

On the other hand, DPKO’s communications (concerning the situation in 

tailored to the expectations of what the Council

would approve. Options were 

rather than the unique needs of the situation and instructions to the field were heavily 

influenced by a concern to reduce risk, so as to avoid “failures”.

During this period, prior to the outbreak of the genocide, the UN unrelentingly 

nz.ntin.ipH to make calls for the prompt installation of the provisional institutions outlined 

in the Arusha Peace Agreement^^ and on 18* March 1994, the Prime Minister-designate 

of Rwanda announced the proposed composition of a broad-based transitional 

government. Meanwhile, UNAMIR, with a troop strength of 2,539 convicted phase I of 

23its operational plan.

Breakout of Widespread Human Rights Violations and UN Response

Peace efforts were blighted when on 6* April 1994, a plane carrying President 

and President Cyprien Ntaryamira of Burundi was shot down on its

“ Power, Samantha ‘Bystanders to Genocide’ The Atlantic Monthly Sqrtember 2001 at 
www.atianticmonthlv.com

21 The Intftrnatinnai Rftcpnnse to Conflict and Genocidc : Lessons from the Rwanda Experience 
(Steering Committee of the Joint Evaluation of Emergency Assistance to Rwanda) at 
httn7/www rf>iipfivfthjnt/librarv/nordic/index.html
“ See UN Doc. S/prst/l994/8,17 February 1994 - Statement by the President of the Security Council 
expressing concern over delays in establishing a transitional government and the deteriorating security 
situation in Rwanda. .
“ See Second Progress Report of the Secretary-General on UNAMIR for the period from 30 December 
1993 to 30* March 1994. UN Doc. S/1994/360,30* March 1994.

Habyarimana 

approach to Kigali, killing the two presidents.

http://www.atianticmonthlv.com
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Almost immediately, the systematic killing of Tutsis and Hutu members of the 

political opposition begun/^Members of the Presidential Guard started killing Tutsi 

civilians in Ramera, a section of Kigali near the airport. Less than half an hour after the

UN Doc. S/1994/470,20 April 1994. Special Report of the Secretary-General on UNAMIR.
25 Letter died 21 July 1994 from the Secretary-General to the President of the Security Council 
transmitting the report on violations of intonational humanitarian law in Rwanda during the conflict, 
prepared on the basis of the visit of the United Nations High Commissioner for Human Rights to Rwanda 
(11-12 may 1994) UN Doc.S/1994/897.25 July 1994.
“Ibid
2’ The UN and Rwanda 1993-1996 op.cit. p.38

plane crash occurred, roadblocks, manned by Hutu militiamen often assisted by 

gendarmerie qt military personnel, were set up at which identity cards of passers-by were 

checked and Tutsis were taken aside and killed.

During the night of 6**' to 7* April 1994, violence spread out to other areas of the 

capital. Members of the Presidential Guard and other units of the Rwandese armed 

forces, political party militias, as well as gangs of armed civilians, were said to have gone 

from house to house, killing thousands of civilians, including women and children. Some 

were witnessed using lists and maps to find their victims.

On 7**’ April 1994. fighting reignited between the Rwandese Government Army 

(RGA) and the RPF and all authority in the capital collapsed. UNAMIR forces stationed 

in the capital tried to prevent the killing and to contain the conflict, but the mission had 

neither the manriatA nor the force to coerce the two sides into ending the violence. 

UNAMIR, charged with monitoring and assisting with the implementation of the Arusha 

Peace Agreement, had been established as a peace-keeping force under Chapter VI of the 

Charter of the United Nations, and therefore lacked the enforcement powers of Chapter 

Vn operations. Further, the resumption of the fighting in Rwanda made it possible for 

UNAMIR to carry out the tasks emanating from its original mandate.^’ On the other
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heavy weaponry, 

also built a reputation around themselves

” Therefore, their withdrawal was likely to translate into a campaign

“ Thr tnt—pftcnnnse to Conflict and Genocide^op-cit. 
29 Ogg Statem^t by the Resident of die Security Council regretting the deaths of die Presidoits of Rwanda 
and Burundi and condemning all acts of violence in Rwanda, particularly the deaths of 10 Belgian peace­
keepers S/PRST/1994/16.7 April 1994.

sS Prunier, Gdrard The Rwanda Crisis: History of a Genocide (Hurst and Company, London, 1995) 
^'i^kiya Omaar and Alex de Waal Rwanda: Death. Despair and Defiance op. ch. p.665

Operations in Africa.

for the withdrawal of other UNAMIR troops.

The UN Secretary-General, in assessing this new development, informed the 

Security CouncU that it would in his view, be extremely difficult for UNAMIR to carry 

out its tasks effectively and that ‘the continued discharge by UNAMIR of its mandate

hand, the field mission had very limited authority to make decisions. Routine matters and 

issues were heavily dependent on the judgement of the situation in the field by New

York.^’

Later in the day, the incumbent Prime Minister, Ms Uwilingiyimana and ten 

Belgian peace-keepers assigned to protect her were brutally murdered by the RGA 

soldiers in an attack on the Prime Minister’s home. In New York, the Security Council 

condemned the acts of violence and continued to urge all parties to implement the Arusha 

Agreement, particularly the cease-fire.^’

Although there were at the time 2, 539 UNAMIR troops in Rwanda, the majority 

contingents were from Bangladesh (937). Ghana (841) and Belgium (428)?“The decision 

by the Belgium Government on 12'" April 1994 to immediately withdraw its contingent, 

following the brutal murder of ten of its troops, came as a big blow to UNAMIR. Not 

only had Belgium contributed the best-equipped contingent to UNAMIR in terms of 

vital logistics and communications capacity, but Belgian troops had 

as being the specialists for peacekeeping
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equipped contingent or

cit
UN Doc. S/1994/446,15 1994.

will become untenable unless the Belgian contingent is replaced by another, equally well 

unless the Government of Belgium reconsiders its decision to 

withdraw its contingent?" The Belgian Government similarly expressed its view that the 

of the UNAMIR operation had ‘become pointless within the terms of its 

present mandate’.” The situation spun out of control as UNAMIR was repeatedly 

weakened, first by the withdrawal of the Belgians, who had openly advocated a complete 

withdrawal of the mission, and then by the limited response of participating nations. With 

the notable exception of Ghana, governments instructed their UNAMIR contingents to 

protect themselves at aU costs, even if that meant standing by while lightly armed, 

drunken thugs hacked women and children to death.”

Reduction of the UNAMIR force

On 15** April 1994, the Minister for Foreign Affairs of Belgium requested that the 

Council instruct the United Nations Secretariat and the Force Commander of UNAMIR 

to release the Belgian contingent immediately.” Despite the Secretary-General’s earlier 

requests that Belgian troops leave their heavy weaponry on withdrawal, the contingent 

left with all its weaponry.



96

’ Special Report of the Secretary-General on UNAMIR, containing a summary of the developing crisis in 

from the Permanent Representative of Bangladesh to the United Nations addressed to the President
f the Security Council, assessing the risks to Bangladeshi troops serving in UNAMIR. UN Doc.
/1994/481, 21 April 1994.
* UN Doc S/1994/479, 21 April 1994.) Thft PrevftntaMe Genocide Report by the International Panel of Eminent Personalities created
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Throughout this period, UNAMIR continued attenq)ts to secure a cease-fire, 

through contacts with representatives of the RGA and the RPF, in the hope that this 

would lead to political efforts to return to the peace process?®

However, the security situation in Rwanda continued to deteriorate. Bangladesh, 

which provided the largest contingent to UNAMIR lamented the shortage of necessary 

equipment, weapons and ammunition to protect its troops. It questioned whether 

UNAMIR was serving any useful purpose in the circumstances?’

Despite all these calls for the withdrawal of UNAMIR and in light of the tragic 

developments with drastic implications for peace, security and stabUity in the region, 

regional pleas were made for the reinforcement and retention of the mission. President 

Museveni of Uganda, for example, urgently requested the Council on 21®* April to allow 

UNAMIR maintain its presence in Rwanda?’ On 13*®April, Nigeria, a temporary member 

of the Security Council, presented a draft resolution on behalf of the UN’s Non-Aligned 

caucus calling for UNAMIR’s size and mandate to be expanded. It also pointed out that 

the concern of the Council should not only be limited to the security of foreigners, but 

should be extended to include protection of Rwandese civilians.^’ However, in the 

“stampede to withdraw”, the Nigerian draft resolution was not even tabled. OAU 

Secretary-General Salim Salim also appealed to the UN to continue its efforts in Rwanda,
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systematic nature of the 

slaughter by ‘unruly members 

stress on the need to stop the massacre of the civilians and focussed instead on the less 

important (even though extremely urgent to UNAMIR) need, to secure a cease-fire.

stressing that a withdrawal of the UN mission might be interpreted by African countries 

as a sign of indifference or lack of concern for the African tragedy.'*’

After seeking further instructions from the Security Council on the next step, the 

Secretary-General was asked to formulate several options for consideration. In an attempt 

to integrate the various positions put forth concerning UNAMIR, the Chief Executive 

came up with three options. The first option called for immediate and massive 

reinforcement of UNAMIR and a change in its mandate so that it would have the 

equipment and the authorization to coerce the opposing forces into a cease-fire. This 

option implied intervention between the armies, rather than the maintenance or increase 

of troop strength in order to protect civilians. It revealed the secretariat’s preoccupation 

with the civil war.'*' The second option suggested a more limited role for UNAMIR, 

under which its personnel would be reduced to approximately 270. Under the third
J 42 option, the complete withdrawal of UNAMIR was suggested.

The Secretary-General, in his report, foiled to recognize the organized and 

violence in Rwanda. Instead, he saw anarchy and spontaneous 

of the Presidential Guard’. As such, his options failed to



98

« See Letter from the Permanent Representative of Bangladesh to the UN and Letter from the Permanent 
UNAMIR’s mandate and authorizing a reduction in its 

strength. UN Doc. SC Res 912(1994) 21 April 1994.

The Secretary General’s report and earlier letters to the Security Council^’ had 

expressed their doubt over whether UNAMIR was capable ‘of performing the task for 

which it was sent’. These sentiments later permeated the Security Council in its course of 

decision making over which option was best. As a result, the Council’s decision was 

taken in the context of a situation which it depicted as a civil war with related ‘mindless 

violence’, rather than organized genocide, accompanied by a smaller civil war.'”

In its Resolution 912 adopted on 21 April, the Council, ‘appaUed at the ensuing 

large-scale violence in Rwanda which had resulted in the deaths of thousands of innocent 

civilians, including women and children’, chose the Secretary-General’s second option 

and adjusted the UNAMIR mandate accordingly."’

The Operation’s troop strength was reduced to 270 and its mandate adjusted to 

allow it to act as an intermediary between the parties in an attempt to secure their 

agreement to a cease-fce; to assist in the resumption of humanitarian relief operations 

and to monitor and report on developments in Rwanda, including the safety and security 

of the civilians who sought refuge with the Mission."’

However, UNAMIR continued to report strong evidence of preparations for 

further massacres of civilians in Kigali. There were, at the time, large concentrations of 

civilians without adequate protection, and as many as 30, 000 displaced persons had 

taken refuge in the city’s public places and religious sanctuaries.

These developments raised serious questions about the viability of the revised 

mandate In particular, it had become clear that the new mandate did not give UNAMIR
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948 massacres

the power to take effective action to halt the continued massacres. At best, the mission 

could provide limited protection to small groups of threatened persons in Kigali. In a 

letter dated April 29'" to the President of the Security Council, Boutros-Ghali finally 

realized that while the revised mandate was an adequate response to assisting the parties 

in agreeing to a cease-fire and a return to implementation of the Arusha accord, it was 

‘not one which enabled UNAMIR to bring the massacres under control’.He therefore 

urged the Security Council to ‘re-examine the decisions which it took in resolution 912 

and to consider again what action, including forceful action, it would take, or could 

authorize member states to take, in order to restore law and order and end the 

which had killed an estimated 200 000 people in three weeks.

On 6“ May 1994, the President of the Security Council, in a bid to find urgent and 

effective means of action that would stall hostilities and killings in Rwanda, requested the 

Secretary General to provide information on a possible expanded UN or international 

The Secretary General recommended that the Council authorize 

force numbering 5,500 troops with an expanded
presence in Rwanda.

the establishment of UNAMIR 11 - a 

mandate. The Mission would support and provide safe conditions for displaced persons 

and other groups in need, and provide security to humanitarian agencies to assist with the 

distribution of relief supplies. The rules of engagement for the force would not include 

enforcement action as provided by Chapter VII of the Charter, but would depend on



deterrence to cany out its tasks?® The Secretary-General further urged member states to

make bilateral arrangements in order to fecilitate quick matching of troops with

equipment and transport that UNAMIR11 would require.

Without bilateral or other arrangements already in place, it was impossible for the

UN to envision a rapid deployment of troops. Such arrangements would need time to be

the crisis in Rwanda through UNAMIR 11.

On 17®* May 1994, the Security Council adopted resolution 918 (1994). Acting

civilians at risk and humanitarian areas, and to provide security and support for the

it or enforce its compliance by UN member states, although, as with previous embargoes.

a committee was established within the UN bureaucracy in New York. Consisting of all

the members of the Security Council, its mandate was to monitor implementation of the

100

under Chapter VI of the UN Charter, the Council expanded the original UNAMIR 

mandate to contribute to security and protection of displaced persons, refugees and

forcefully to halt the massacres.

Moreover, the embargo was not accompanied by concrete proposals to implement

negotiated. Further, the need to match troops with equipment before deployment, being a 

complicated task, would also require some time. All these fectors notwithstanding, the 

UN expected, with the co-operation of member states, to be able to effectively address

Report of the Secretary-General on the situation in Rwanda, noting that for UNAMIR to provide safe 
conditions for poisons in need and to assist in the provision of humanitarian assistance, the mission would 
need to be expanded to at least 5 500 troops and be rapidly deployed. UN Doc. S/1994/565, 13 May 1994. 
** S/RES/918 (1994), 17 may 1994

distribution of relief supplies and relief operations. Acting under Chapter VII of the 

Charter, the Council imposed an arms embargo on Rwanda.^' While the new mandate 

provided for the protection of non-combatants, it did not authorize UNAMIR intervene
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” Hiltermann, Joost R. ‘Post-Mortem on the International Commission of Inquiry’ at 
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S/1994/64Q, 31 May 1994” UN Yearbook, 1994 (UN Dept of Public Information, New York, 1995) p.310. 
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resolution and recommend “ appropriate measures in response to violations of the 

embargo”. By any standard, this committee remained completely inert for the embargo’s 

duration.^

UN AMIR n

The deployment of UNAMIR11 proved to be a very difficult process. There was a 

general fetigue on the part of the international community regarding participation in 

international peace-keeping operations. Of particular concern between 1993 and 1994 to 

the UN and major powers was the Yugoslavia crisis. Immersed in efforts aimed at 

devising a solution to the violence in that eastern European country, the international 

community had no desire to get involved in another crisis. Furthermore, the willingness 

of member states to contribute troops and funding was declining. In this context, member 

states did not respond quickly to the Secretary-General’s request for contribution of 

troops, equipment and airlift services to meet UNAMIR H’s requirements.” Moreover, 

those member states which offered to provide troops did not possess certain essential 

equipment and the troops therefore could not be ‘dispatched until the proper equipment’
, 54

‘provided by other governments .

On the other hand, bureaucratic delays within the UN secretariat compounded the 

problem.55 One writer postulated that even if troops had been immediately available, the 

lethargy of the major powers would have hindered their use?®

http://www.rwanda.R
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UN Security Council on 

additional fectors if US forces were 

three final fectors if U.S. troops were likely to engage 

Representative David Obey, of Wisconsin, the restrictive checklist tried to satisfy the

Although a number of Northern governments have been blamed, the US has been 

singled out for particular criticism concerning its delay and lack of political will in 

contributing towards UNAMIR. During this critical period, the White House was putting 

the finishing touches on Presidential Decision Directive 25 (PDD-25), setting stringent 

standards for US support for UN peacekeeping operations, which many in Washington 

felt were proliferating uncontrollably.” PDD-25 ended up being the biggest obstacle to a 

speedier response.” PDD-25 established strict conditions for US participation in United 

Nations and other peace operations and indicated that the United States would reduce its 

United Nations peacekeeping assessment from some 31 per cent to 25 per cent. PDD-25 

also indicated that the US would wield its power on the Security Council to prevent the 

establishment of what it considered to be ill-defined and imprudent missions.

Under this policy, the US listed sixteen factors that policymakers needed to 

consider when deciding whether to support peacekeeping activities: seven fectors if the 

US was to vote in the UN Security Council on peace operations carried out by non­

American soldiers, six additional and more stringent fectors if the US was to vote in the

peace operations carried out by non-American soldiers, six 

to participate in UN peacekeeping missions, and

in actual combat. In the words of

iin://www.whitehouse.gov/WHEOP/NSC/html/dnciim
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zero degree of risk, and zero

“ EdSns iXons: UN Inter^tions in Conflict Situations (Community Aid
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American desire for “zero degree of involvement, and 

degree of pain and confusion”/^

Under FDD 25, the US also argued with the UN over how much Washington 

should be paid for offering 50 Armoured Personnel Carriers (APCs) and other support.®® 

It reluctantly agreed to provide the APCs - but insisted that they were not to be given, 

not to be active duty vehicles, but taken from among

report of 31^ May 1994.

‘The delay in reaction by the international community to the genocide in Rwanda 
has demonstrated graphically its extreme inadequacy to respond urgently with 
prompt and decisive action to humanitarian crises entwined with armed 
conflict .The international community appears paralysed in reacting almost two 
months’ after the carnage broke out ‘even to the revised mandate established by 
the Security Council...Our readiness and capacity for action has been 
demonstrated to be inadequate at best, and deplorable at worst, owing to the 
absence of collective political will.*®*

only rented! Further, they were

army stocks of mothballed APCs. Taking them out of storage and getting the UN 

Department of Legal affairs to agree with the US State Department took three weeks. *'

The Pentagon also argued over whether to supply combat boots to Ghanaian 

troops earmarked for Rwanda and recoiled at the thought of an aU-at-once troop 

deployment, saying it might take a month to ship US armoured personnel overseas.®^

Meanwhile, the apocalypse progressed. The UN Secretary General regretted that 

the violence exploded, killings still continue’.®^ He‘almost two months since

remonstrated with the international community over the state of affairs in Rwanda in his
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Further, it was regret----

and equipped units for 

conditional in one way or another.

According to the OAU Panel of Eminent Personalities, UNAMIRII now existed,

‘ an apparent victory for common sense. In feet, it existed on paper only. Nothing 
had changed, as insiders had predicted from the first. Nothing was going to 
happen, nothing...because this was a document that looked good on paper but 
never had much of a chance of being implemented. Member States were not gomg 
to provide the resources to carry out that plan’.

Secretary General Boutros-Ghali reminded the Council that the concept of the 

operation and the various deployment scenarios were predicated on the assumption that 

the required troops with foil equipment would be made available without delay. It was 

clear to him that unless member states demonstrated the determination to take prompt and 

decisive action, UNAMIR II would be unable to implement its mandate or to have the 

impact required to spare the Rwandese people forther suffering/’'’ In a sense, he therefore 

acknowledged that the main obstacles to the operation were centred on the capacity and 

readiness of the member states to undertake its tasks.

Operation Turquoise

With the deployment of UNAMIR II effectively stalled, the Secretary General 

informed the Security Council that UNAMIR might not be in a position to undertake 

fully the tasks entrusted to it under the expanded mandate for another three months. He 

stressed that ‘in the conditions prevailing in Rwanda, additional troops can only be 

deployed once the necessary equipment to support them is on the ground and after the 

troops have been trained to use the equipment with which they may not be familiar.’" 

it was regrettable that although governments were expected to offer folly trained

United Nations operations, almost all offers received were

65 ggg Rwanda: The Preventable Genocide op.cit. 
The UN and Rwanda. 1993-1996. p.52
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UN Doc. ^1994/728.20 Jme i w concerned, for example, failure to contribute to

exuded UNAMIR is deployed. UN Doc. S/1994/734,21 June 199 .

security of displaced persons 

addressed to the Secretary- General, 

respected and the massacres of civilians continued on a large-scale. It was willing, along 

with Senegal, to send a force into Rwanda immediately pending the arrival of the 

expanded UNAMIR and with the same objectives assigned to UNAMIR.

Even though France did not request for a mandate to forcibly put a stop to the 

advancing apocalypse (indeed, it sought to work within UNAMIR’s mandate), it did.

The difficulties that the Secretariat feced in securing resources for UNAMIR s 

expanded mandate showed that there was no guarantee that the stipulated conditions 

could be met. Even if they could, protracted negotiations would be required, not only 

with the governments making the conditional offers, but also with other member states. 

Regrettably still, none of those governments possessing the capacity to provide folly 

trained and equipped military units offered to do so« The Secretary General was 

therefore faced with the task of matching African troops with Western equipment; a tune 

iming activity that led to further delays in deployment.

In the light of these circumstances, the Secretary-General requested the Security 

Council to consider the offer made by the government of France, to undertake, subject to 

the Council’s authorisation, a French-commanded multinational operation, in conjunction 

with other member states, under Chapter VII of the Charter, for the protection and 

and civilians at risk in Rwanda.*’ In its letter of 20'*' June

™ France stated that the cease-fire was not being
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action.
Responding expeditiously, the Security Council, on 22“* 

operation by resolution 929 (1994). Acting under Chapter VII , the Council authorized 

“co-operating with the Secretary General” to establish a temporary 

operation under French command and control, “using all necessary means to achieve the 

humanitarian objectives” of UN AMIR 11.

The words ‘all necessary means’ meant that the multinational force was 

empowered to use force to establish secure conditions for humanitarian relief. The 

Council also stressed the humanitarian aspect of the intervention in a bid to avoid, as will 

be shown later, the complications that arose in Somalia. Authorisation was therefore 

“stressing the strictly humanitarian character of the operation” which was

nonetheless, ask for a mandate to act under Chapter VII of the Charter until UNAMIR 

was deployed. On 21“ June, French Prime Minister, in a parliamentary speech, set five 

conditions which were to be fulfilled by the French force, if Security Council 

authorisation was given. The army was to get a UN mandate under which a clear time­

limit to the intervention was to be set and stuck to; there was to be no in-depth 

penetration of Rwanda, the operation being carried on from just outside its borders; the 

operation was to be purely humanitarian and have no exclusively military component, 

and allied troops were to be involved - France was not to operate alone.’* These 

conditions while informing the international community about the neutrality and 

credibility of the operation, also served to give the Security Council a framework for
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to be “conducted in an impartial and neutral feshion” and was not to “constitute an 

interposition force between the parties”.’^

Although the United Nations gave the force its mandate, it neither deployed nor 

commanded the troops which were sent to fulfil it Further, the costs of the Operation 

were to be borne by the countries supplying the troops. That same day in Rwanda, French 

and Senegalese troops begun Operation Turquoise. By early July, French troops 

numbered 2,330 and Senegalese thirty-two. Troops from other African states joined the 

operation later that month.” In its 1* July 1994 letter. France announced its decision to 

establish a safe humanitarian zone in south-west Rwanda. An essential element in 

providing security for the population would be stabilizing the movement of refugees and 

displaced persons because the displacement of the target population gave the killers the 

opportunity to select victims as they passed through roadblocks.

Operation Turquoise’s Limitations

While the mandate given to Operation Turquoise was mainly humanitarian, the 

mission had trouble in effectively performing the humanitarian component. On July 

1994, France repeatedly alerted the Security Council to the rapidly deteriorating situation 

in Rwanda as a result of the massive exodus of the civilian population to Zaire and the 

safe humanitarian zone.” France also confessed that at the humanitarian level, the force 

was not sufficiently large to cope with the massive flows of refugees. However, ft 

declared that Operation Turquoise had successfully ensured the security of the area

♦ 75assigned to it without major difficulties.
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” in Goma’ Di.pa,cK 21 July 1994, p.5
™ Prunii Gdrard, *The Rwanda Crisis: History of a Genocide, op.cit p.293

Nonetheless, even as far as the provision of security is concerned, the operation 

has been criticised for offering security only to those who were in the least danger. That 

is, in large refugee camps. Operation Turquoise did not completely stop the slaughter 

which went on unabated in Kibuye where they were not present, and remained sporadic 

even in Cyangugu and Gikongoro where French troops were too scattered to cover the 

whole ground.’® When they found small pockets of hunted Tutsi, the French would often 

teU them that because of their present lack of lorries, they would ‘return with 

reinforcements’

The operation not only centred on one aspect of its mandate (security) but also 

lacked the right means to effectively address it. The lack of lorries, for example, was 

evidence of the Operation’s limited capacity. There were too many useless armoured cars 

and not enough trucks because the whole operation had been conceived as a fighting one, 

whereas it was mainly faced with a gigantic humanitarian problem.™

To compound matters, the population upheaval benefited the extremist leaders, 

who hid in the mass of refugees, left the country with them and later seized control of the 

refugee camps in Zaire. They were supported (unintentionally, but not unknowmgly) by 

aid from humanitarian agencies and began to train forces and plan for a counter offensive

r The humanitarian disaster that followed dwarfed the resources of 

a festering situation in the refugee camps that was difficult to
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I 'se of Force MW* Have Succeeded in Rwanda

Op. cit. , «--*r.t»ssssssxss.^^
report of the Secretary-General on UNAMIR for the period from 3 August to 6 October 

1994 S/1994/1133,6 OctobCT 1994.

Completion of Operation Turquoise

On 18"* July 1994, the RPF, having established miUtary control over most of 

Rwanda, declared a cease-fire, effectively ending the civil war.

Although more than 5 000 troops had been pledged to UNAMIR II and were awaitmg 

deployment, less than 500 UNAMIR troops were on the ground in Rwanda as of 25 July, 

apart from a number of military observers. Of 4 400 troops offered by eight African
• 80countries, nearly 3 000 were stiU in need of equipment.

Nevertheless, with relative calm returning to Rwanda following the 18“' July 

cease-fire, UNAMIR assumed on 21^ August full responsibility for the zone controlled 

by “Operation Turquoise”. It also co-ordinated the government’s take-over of the south­

western zone. The rapid reinforcement of UNAMIR in early August contributed to the 

improvement of the security situation. Its activities shifted from purely military security 

related tasks to supporting humanitarian operations and facilitating the return of refugees 

and displaced persons. By 3“* October, the mission’s troop strength was 4,270 all ranks 

and was expected to exceed its authorized level.” In a report by the Secretary-General on 

e*" October, ‘the remaining deployment to bring troop strength to the authorized level 

82was expected to be completed within weeks .

The Deployment of UNAMIR II had taken nearly five months to be complete and 

occurred at the time when the hurricane of death, which had crushed 80 percent of its
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“ Doc. S/RES/794 (1994), 3 December 1992 par.lO.

December 1992, the Security Council invoked

victims in about six weeks between the second week of April and the 3”* week of May, 

had abated. If probably around 800 000 people were slaughtered during that short period, 

the daily killing rate was at least five times that of the Nazi death camps.’’ Furthermore, 

500,000 Rwandans were displaced within the country; and over two million Rwandans 

had fled to surrounding countries. Therefore, more human tragedy was compressed into 

three months in Rwanda than occurred in four years in the former Yugoslavia.’'*

Introduction

Under Resolution 794 of 3'

Chapter VII of the Charter of the UN to authorize the establishment of a Unified Task 

Force (UNITAF), under US command and control, ‘in 

environment for humanitarian relief operations in Somalia’.

This resolution was unprecedented in two important ways. Fast, this was the &st 

time that an unambiguously internal and humanitarian crisis had been designated as a 

threat to international peace and security, thus justifying peace-enforcement measures. 

Secondly, with this and subsequent resolutions, the UN dropped the pretence that its 

involvement in Somalia arose out of an invitation from the government. For the first time.
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Background

By 1989-90, Somalia, comprised of a

religion, history and language, had split into heavily armed clans. The rebeUion against 

President Siad Barre had evolved into open civil war, with the government’s authority 

increasingly confined to Mogadishu. The fall of Siad Bane’s government in early 1991 

saw Somalia descend into anarchy, with the various clans fighting for control of territory

sovereign states.

87and political influence.

By the end of 1991, Mr.Ali Mahdi Mohamed and General Mohamed Farah Aidid, 

leading rival coalitions of political movements, had emerged as the main contenders for 

“ The continuing conflict and severe drought sparked a growing

peace to the people of Somalia, the UN was

unprecedented and usually complex situations that raised fondamental questions about 

enforcement, preventive diplomacy and post conflict peace­

humanitarian emergency.

However, the international community at this time showed little real interest in 

events in Somalia. There were only limited peace initiatives in Somalia in 1991 and 

therefore, only limited information about the deteriorating situation. Moreover, there was

statelessness was acknowledged to be a threat to an international society comprised of
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Conunencement of UN Involvement

i* January 1992, Somalia’s interim Prime Minister appealed to the Security 

and consider the “deteriorating situation in Somalia, particularly the 

fighting in Mogadishu” On 23"* January, the Security Council adopted its first 

Somalia, Resolution 733(1992), in which it urged all the parties to the 

hostilities and, acting under Chapter VII, imposed a “general and 

all deliveries of weapons and military equipment to Somalia”.’* 

However, at this point, the

no resident UN mission in Somalia that would report on security concerns. On the 

international agenda at that time, the UN was pre-occupied with the situation in the Gulf. 

Also, the situation in the former Yugoslavia served to turn international attention away 

from what was a significantly deteriorating situation in Somaha. Further, at that time, 

of the whole doctrinal question of the extent to which the international 

community could intervene in a state’s internal affairs was still in the embryonic. The 

supposition was that there were no grounds to intervene unless the conflict was between 

states.®’

complete embargo on

The Resolution also called for UN humanitarian assistance.

international community did not immediately conclude that large-scale humanitarian 

intervention was the appropriate response.

Between 12* and 14* February 1992, consultations with Somali faction leaders 

were held at UN Headquarters in New York, during which they agreed to an immediate

»»s/i994/6531 "’***
88T( l W3)m investigate ann«i attacks on UNOSOM11 personnel.
“ SS445. 20 Janua-y 1992. Letter dated 20 Jan. 1992 from Somalia bringing the situation in Somalia to 
the attrition of the security Council.
” S/RES/733(1992), 23 January 1992.
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both General Aidid and Mr.Ali Mahdi signed 

mechanisms for monitoring the

See UN.Press Release lHA/431,12 Feb 1992 and UN Press Release lHA/434,14 Feb 1992. 
salm 2! $^^?19M Report of the Secretary-General on the sitnation in

UN^ Doc. S/RES/751 (1992). 24 April 1992

cease-fire.”However, both during the talks and subsequent to the signing of the pledges, 

hostilities on the ground in Mogadishu had continued. On 3"* March 1992, General Aidid 

and Mr.Ali Mahdi signed an agreement on a cease-fire in Mogadishu, to be monitored by 

the United Nations. While major fighting in the capital ended, sporadic violent incidents 

continued to obstruct humanitarian operations and fighting continued in many other parts

QI of the country.

Following further discussions, 

agreements on 27* and 28'" March, respectively, on 

cease-fire and arrangements for equitable and effective distribution of humanitarian 

assistance in and around Mogadishu. These agreements specified that the UN would 

deploy fifty cease-fire observers in Mogadishu (twenty-five on each side of the divided 

city) and adequate security personnel for humanitarian reUef operations.

As a corollary-, the Security Council, on 24‘" April, unanimously adopted 

Resolution 751 (1992), authorizing the establishment of the UN operation m Somalia 

(UNOSOM, later referred to as UNOSOM I) under which 50 UN observers were to be 

deployed to monitor the cease-fire in Mogadishu. The resolution also authorized the 

deployment of a security force to protect humanitarian relief activities."”

However, the Security Council stressed that a political solution to Somalia’s crisis 

would have to be found if the root causes of the humanitarian emergency were to be dealt 

with effectively and therefore urged the Secretary General to continue his efforts to 

reconcile the factions. National reconciliation was therefore, from the beginning, an
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mandate. Nevertheless, the principal challenge for 

the millions of people at risk of

integral part of UNOSOM’s

UNOSOMI was to contain the famine quickly and save 

death. UN estimates by April 1992 indicated that as a result of the civil war and drought, 

4.5 million people were threatened by malnutrition and related diseases and that between 

300 000 persons had died and 1.5 million

« See Report of the CommissioTrf Inquiry establish^ pursuant to resolution 885(1993) to investigate

SSSSsas?-"*"* 
’’ sJf UN Document SO44S1. Letter dated 12 August 1992 from the Secretary-Geneml addressed to the 
President of the Security Council, 14 August 1992).

November 1991 and April 1993, as many as 

were particularly at risk.’*

However, donor support was still felling fer short of requirements and, without 

proving impossible to deliver adequate assistance to many parts of the 

country. In mid-1992 in southern Somalia, death rates were rising steadily. In July, the 

UN Secretary General, alarmed by the tragedy in Somalia, and the tendency of some 

member states to focus primarily on other crises, such as the one in the Balkans, urged 

the international community to focus more attention on Somalia and to strengthen 
97 UNOSOM and expand it to cover the entire country.

preoccupation with crises in other parts of the world was understandable, it was also the 

duty of the UN to live up to the situation in Somalia, where millions of people were 

feeing the threat of death’.’"While the appeal mobilized donors, the crisis continued to 

intensify, because the lawlessness, insecurity and violence prevented the delivery of 

much of the food aid in the pipeline.

Even though the operation had been established in April 1992, agreement on the 

deployment of a 500-strong infantry force was not reached until mid-August.” According
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a result of the alarming

to Mayall and Lewis, there is no single explanation for the long delay in organizing the 

international response to the Somali crisis. In part, it was due to bureaucratic rigidity. In 

part, it was a consequence of logistical and financial constraints, which prevented some 

countries from responding rapidly, even when they had taken the political decision to do 

so. It was also because the situation lay so far beyond the experience of UN peacekeeping 

that had developed over the previous forty years. There were simply no precedents for 

deploying UN forces on a humanitarian rather than a peacekeeping mission when there 

was no government with which to negotiate and where the practical decision, therefore, 

was always going to be whether to appease those with the power on the ground or oppose 

them by force. "“The UN preferred to use the former approach; which was in line with 

UNOSOM’s strategy. Indeed, while the need to engage international military personnel 

to provide security for relief operations had long been a United Nations objective, their 

deployment could not take place until the consent of the de facto Somali poUtical leaders 

was given in August 1992.

In an effort to break this deadlock, and also as 

deterioration of the humanitarian situation, the UN Security Council voted Res. 775 

(1992) which was to provide for an increase in the number of observers and the creation 

of four ‘zones of intervention’. The resolution called for a humanitarian airlift but 

remained rather vague as to what the contents of the ‘intervention’ should be. The UN 

was highly cautious of full-scale involvement."”
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ccMicept of operatiwis).

UNOSOM comprised only 54 military observers and 893 troops at its height’” 

and the force never managed to deploy beyond the harbour and airport of Mogadishu due 

to lack of consent of the de facto Somali political authorities. There was little the Mission 

could do given that the country’s Government had collapsed and that the warring factions 

routinely attacked UN peacekeepers. As the humanitarian crisis worsened, the peace­

keeping force was unable to fulfil its mandate of monitoring the cease-fire, protecting 

United Nations personnel, and safeguarding its relief assistance activities.

UNTTAF
The ongoing warfare, and especially the recalcitrance of the major fictions in 

Somalia in failing to allow for the secure delivery of humanitarian assistance, led to a 

fundamental change in the international community’s approach to the Somali crisis. At an 

informal meeting on 25* November 1992, the Council agreed that the situation had 

become intolerable and that it was doubtful whether the methods employed by the UN to 

date would suffice to end the suffering of the civilian population. The same day, the US 

expressed its willingness to take the lead in organizing and commanding a military 

operation to ensure the delivery of relief supplies to Somalia if the Security Council 

authorized member states to take such action.

The reason which finally prompted US President Bush to announce a major 

American military intervention was said to be related to securing the distribution of 

humanitarian aid in the worsening crisis and there was no reason for believing that this
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were unavoidable in a
decision.

First, with the end of the Cold War, large spending cuts 

now oversized military industrial estoblishment. Secondly, there 

component: Desert Storm, although very successful, had also drawn a great deal of 

criticism. By contrast, a large military intervention in order to save starving children in an 

under-developed African country would be a very good image-building device in a 

predominantly Muslim area where the U.S and the West in general were far from being 

liked. Thirdly, the US Army, after some initial reluctance, was finally happy to test on a 
104 

real scale, teal life basis the efficiency of its Rapid Defense component.

It has also been postulated that the public concern created by the media partly 

accounted for the intervention. Schraeder states that extensive media coverage of the 

tragic events in Somalia played an important role in generating popular interest, which, in 

turn, led to growing public demands for changes in US policy.*®’

The US’s offer was predicated on the operation being limited in three important 

respects: first, its flmction was to be confined to securing the eflective distribution of 

food to those in need; second, its geographical scope was to be limited to the most 

devastated parts of the country in and around Mogadishu, Berbers and Baidoa; and third, 

the mission was to be completed preferably before or very soon after the inauguration of 

the new president in January 1993. Providing these conditions were met by the operation, 

the US favoured intervening with sufficient force and firepower to overawe any Somali

was not the case. But there were several other considerations which contributed to this

hippler.com/


resolve the immediate security problems

led bands and bringing the heavy

118

uniqueness of the deteriorating and complex challenge of mass 

immediate and exceptional response?®’ The

opposition and minimize casualties?'’'’ The brevity of the US stay and the narrowness of 

the mission were emphasised in order to gain support for the proposal from the 

international community and in particular, from the UN Security Council.

On 29 November 1992 the Secretary-General, in accordance with a request by the 

Security CouncU during its meeting of 25’” November 1992, presented the Council with 

five options on how to respond appropriately to the humanitarian crisis The Council 

selected the fourth option under which a country-wide enforcement operation empowered 

by the Security CouncU but undertaken by a group of member states was recommended. 

Unlike UN peace-keeping missions, UNITAF was not financed by mandatory 

assessments on all member states or by voluntary contributions following the approval of 

their budgets by the General Assembly. The costs of the Mission were borne by the 

countries supplying troops and by countries which contributed to a voluntary trust fund 

created for UNITAF by the Security Council.

The purpose of the operation would be to 

in Somalia through, inter alia, disarming irregular armed bands and bringing me neavy 

weapons of the organized factions under international control. Once this was 

accomplished, the military operation would be replaced by a conventional UN peace- 

keeping operation.*®^

It was felt that the 

starvation amidst total anarchy required an
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------------- Z o«..^ifeeoins to Peace Enforcement: UN Operation in Somalia’ The Journal of Thakur, R FromPW^S'
Modern African V • Mandates’ in Clarke W. and Herbs J. (eds)Leaming from

CI^K Intervention (Westview Press, Colorado, 1997) pp 3-19:10

absence of legally sanctioned authorities or state structures to provide legitimate consent, 

it was necessary to have the actions of the international force exclusively governed by the 

UN under Chapter VII of the UN Charter. This would give the intervening force power to
♦ 109compel compliance with Security Council Resolutions.

In its Resolution 794 (1992), the Security Council welcomed the offer by the US 

and authorized “the Secretary-General and member states to use all necessary means to 

establish as soon as possible a secure environment for humanitarian relief operations m 

Somalia”."® The key words, “all necessary means” meant that the multinational force 

force to establish secure conditions for humanitarian relief, 

specific reference to disarmament or demobilization. As 

ad hoc basis. While the technical

would become 

sustain civilians. They were

At its

was authorized to use 

although the resolution made no 

a corollary, UNITAF pursued disarmament on an 

details of the whole operation were very carefully thought out, its general policy 

framework was completely neglected.

Within days of the passage of Security Council Resolution 794, the first of what 

over 27,000 U.S. troops arrived to provide a modicum of security to help 

augmented by 10 000 soldiers from twenty-two other 

countries At its peak strength, UNITAF consisted of approximately 37,000 troops, 

including about 8 000 on ships offshore. The largest contingent by far was provided by 

the U S with peak strength of about 28 000 marines and infantry. These forces rapidly 

the central and southern parts of the country to secure ports and Spread out acrubs uiv
rts provide protective convoys for humanitarian relief supplies and guard food
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were accepted as

affected by the famine.
Throughout central and southern Somalia, looting, extortion and attacks on relief 

workers dropped sharply. The improved security conditions made it possible for UN 

agencies and NGOs to strengthen their staff and programs in Somalia. Most observers 

concluded after a few weeks, with a minimum of incidents, that UNITAF had succeeded 

in opening up the supply routes and getting food through to most of the needy areas in

Somalia.’*2
Taking advantage of the precarious luU in the fighting, the Secretary General 

opened a peace conference in early January of fifteen Somali faction leaders. Meeting in 

Addis Ababa, they reached an agreement to cease hostilities, demobilize their militias, 

hand over heavy weapons to a cease-fire-monitoring group constituted by UNITAF and 

UNOSOM, and prepare for a conference on national reconciliation.The expectation was 

that UNITAF would now be involved in disarmament in one way or another.

By January 1993, some progress had been made towards voluntary disarmament. 

However, it fell fer short of the goals set in the Addis Ababa agreements. While some 

heavy weapons were placed in storage sftes, and were open to inspection by UNITAF and 

UNOSOM I, these remained under the control of the factions. Contrary to what had been 

believed, fiction leaders were not ‘clan leaders’. This approach, in which fiction leaders 

representatives of the Somali peoples amounted to political 

. - o which not only failed to produce legitimate political outcomes, improvisation - a piuv&sw

distribution centers. The focus was on southern and central Somalia, the area worst
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but also proved to be counter-productive to the UN Mission. The improvisation took 

well informed about Somali politics. As a result the 

were vitiated form the start because

gangs, the

113the wrong methods.

TRANSITION BROM UNITAF TO UNSOSOM H
In February 1993, the calm that had initially followed UNITAF's intervention 

begun to break down as renewed outbreaks of fighting in Mogadishu and southern parts 

of Kismayu took place. The deteriorating security situation jolted the UNITAF troops 

more aggressively, disarming townsmen who openly carried weapons and 

markets in Mogadishu. One of Aideed's
into patrolling

raiding one of the most notorious arms
’encampments was destroyed and a contingent of General Morgan’s (son-in-law of 

former Picsident Siad Barre and leader of one of two rural fections of Aideed’s Somali 

Patriotic Movement) was attacked to prevent it from gaining control of Kismayu.

Nevertheless, UNITAF neither considered these actions as a central feature of its 

ar,date, nor made them form part of a comprehensive disarmament plan. In feet a 

controversy between the US and the UN over the scope of disarmament had arisen; the 

US was not prepared to undertake the complete disarmament that the UN envisaged"^ for 

it did not interpreted UNITAF’s mandate as extending to the disarmament of armed 

confiscation of heavy weapons or forceful action to stop outbreaks of

place without input from persons 

outcomes of UN peace conferences and initiatives 

they did not respect the Somali ways of peacemaking (sWr) and tried to push quickly 

arranged ‘solutions’ without really considering how representative the participants were 

or what motivated them. The UN was struggling to achieve too much, too quickly and by
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interfactional fighting. The general wording of the mandate in resolution 794(1992) 

or demobilization and referred only to

■» See Jarat Chopra, Age Eknes and Toraiv Nordbo, “Fighting Peacekeeping and
MMlLral Opera!,No. 6. Norsk uieriks^litisk Inshtutt. Oslo. 1996 p.42.

armed attacks on UNOSOM 11 personnel, op.cit par 41.

that UNITAF was to ensure

brought under international control and that the irregular gangs 

this action he did not believe that it would “be possible to establish the secure 

environment called for by the Security Council resolution or to create conditions in which

Meanwhile, the US was anxious

which made no specific reference to disarmament

the establishment of a “secure environment” for humanitarian relief was interpreted by 

the US command of UNITAF to mean the securing of ports, airports, warehouses, 

feeding centers and roads to ensure the unimpeded delivery of relief supplies."^

However, the security situation in Somalia remained volatile and attacks on 

personnel involved in humanitarian work continued.

to withdraw from Somalia and hand over responsibility to the United Nations. It felt that 

its intervention had been effective in averting disaster, and that with the relative 

improvement in the security situation and the provision of much-needed food, medicines 

and other vital necessities to Somalis, its essentially humanitarian mission 

accomplished. Unlike the UN, the US government did not seem to have any long-term 

strategy for Somalia.**^

Nonetheless, it was clear that while there was an improvement in humanitarian 

conditions, little progress was made on restoring law and order or disarming the Somali 

President Bush on 8® December, the Secretary-General asserted 

that the heavy weapons of the organized factions were 

were disarmed. Without
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originally envisaged by the Security 

UN operation mandated solely for 

[ with United States 

mandate of UNOSOM be enlarged in conceptual and 

from UNITAF, and that it cover the whole 

,ncept of operations, level of 

new UNOSOM would be little different from 

peace-enforcement operation, the first such 

in the Secretary-General’s view, a fiirther 

Vn of the Charter and would be 

in his 29^ November

undertaken by 

complete and in any 

Somalia”.**’

In light of this, UNITAF could not, as 

Council, hand over operational responsibility to a new 

traditional peacekeeping. During the Secretary-General’s discussions 

authorities, it was suggested that the i------

other terms, once UNOSOM took over 

territoty of Somalia. The US envisaged that the mandate, co, 

armament and rules of engagement of the 

those of UNITAF; The approach of a 

operation under UN command, would require, 

decision by the Security Council under Chapter

» fl. ««.-»«»<" 

______________ ____ _______ _ ___ 92 who stated that “The main preoccupation of the 
^^“tX'^SoSS-^diStion ^humanitarian aid pack up and gohome as soon as

dated 8 December 1992 fiom the *hn2d fo? continuous consultations,
dis^uX^e ^tablishment of =‘^“r!S^hXomeXetary-Gener^  ̂submitted in purs^ce of 
niintArl in UN Doc. S/24992,19 Dec. 19W Rcpw proposing that UNITAF extmd its
^^phs 18 and *^9 feetions before handing over operational responsibility

toTnew United nations peace-keying ^J^J^ibmitted in pursuance of paragraphs 18 and 19 of 
' ” See further, Report of the mandate of UNOSOM II cover the whole country and include
resolution 794(1992). proposing that the man

the United Nations’ existing efforts to promote national reconciUation could be carried 

forward and the task of promoting humanitarian activities, safely transferred to a 

conventional UN peacekeeping opemtion."’ Therefore, r^rting to the Security 

March 1993. the Secretary-General was of the opinion that “the effort 

UNITAF to establish a secure environment in Somalia is far from 

case has not attempted to address the situation throughout all of
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entirely on this role, at the expense

‘2* Further, the mission

eazsesrrri™,
X* behalf the humanitarian

intervention was to be conducted

unosom n
On 26*^ March 1993, the Security Council unanimously adopted Resolution 814 

(1993).*“ Acting under Chapter VII of the Charter, the Council decided to expand the 

size of UNOSOM and widen its mandate in accordance to the Secretary General’s 

recommendations. On the Somali political front, UNOSOM also appeared to receive 

national support. At a reconciliation conference in Addis Ababa on 27- March, leading 

warlords and representatives of clan movements committed their organizations to 

disarmament and urged that UNITAF/UNOSOM should apply ‘strong and 

effective sanctions against those responsible for a violation of the cease-fire agreement of 

January 1993’.*“

letter.*^ The mandate would include disarmament, which would be enforceable where 

the factions foiled to comply with timetables and modalities established under the Addis 

Ababa agreements of January 1993. In terms of disarmament, although the mandate given 

to UNOSOM was more specific than that given UNITAF, the mission soon focussed 

of other objectives for which the intervention had 

been authorized.*"* Further, the mission used the same approach to achieve all its 

objectives. Indeed, UNOSOM now had a very wide mandate, encompassing political 

of which required patience and cooperation to implement, and not
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Reconciliation in Somalia, 27

his Special Representative

the operation were headed by an

Eventually, the US undertook to

Joint Task Force

was therefore widely

And p.264.

Somali government as

There was also strong support within the African region for UNOSOM, 

particularly for the need to take appropriate measures to ensure the foil implementation of 

the disarmament provisions of the Addis Ababa Agreement. It 

recognized and accepted that effective disarmament of aU the factions and the warlords 

coHdilio sine gua nan for the accomplishment of the other aspects of the mandate 

of UNOSOM, be they poUtical, civil, humanitarian, rehabilitation or reconstruction.

In a new departure, which was in line with the UN’s desire to cobble together a 

soon as possible, the agreement also provided for the 

of a ‘transitional system of governance’.*^"' On May 1993, 

to the United Nations, ending the
establishment over two years

command was formally tmnsfetwd from UNITAF

™wl.lon pmcoaa Prior » U» ado,rion of mmlmion ™ ScorW

General had appointed General Qevik Bir, a Turk who had worked closely with the 

Americans in the North Atlantic Treaty Organization (NATO), as Force Commander, and 

retired Admiral Jonathan Howe, who had served as security advisor to President Bush, as 

for Somalia. Boutros-GhaU had accurately calculated that if

American, this would guarantee strong US support.

contribute most of UNOSOM Il’s logistical

„ rise positioned . Joint T»R Mme off the Sotnttli eo« onde, . sep^te 

_______ I ritucture matting direOly to the US Oovetnment. Addltiomdly. It ptorided .

.Qnfoh Reaction Pome’ at the request of UNOSOM ir. Force Commander. Mrieh 

also to report» foe US gommment. Later, in Angnri 1993. the US deployril a third 

force in Somaliio composed of US Ariny Rangers and specially tmlned nnhi which were
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THE 5™ JUNE ATTACK OF UN TROOPS

A major task that fell on UNOSOM II after it took over responsibility from 

UNITAF in May 1993, was the disarmament of the armed groups that has terrorized the 

people and made extortion from humanitarian assistance agencies the source of their

considerable income.

On 5’“ June 1993, UNOSOM II forces attempted to carry out an inspection of five 

of the United Somali Congress (USC) and Somali National Alliance’s (SNA’s) weapons 

storage facilities in and around Mogadishu. Pakistani troops who had carried out the 

inspections were ambushed by gunmen on their way back to base. Additionally, a 

Pakistani unit guarding a food distribution center in South Mogadishu was also attacked. 

Twenty-four Pakistani peace-keepers were killed and 56 were wounded.

The death of so many UNOSOM 11 forces in one day brought to light the 

enormity of the challenge that the UN faced in its mission to forcibly disarm Somalia. 

UNOSOM 11 had been aware that the area of the attack (the 21^ October Road around 

inhabited by militia forces. But their battle preparedness and the 

was not then entirely known.

Cigarette Factory) was 

quality and quantity of their weapons

126 of of Inquiiy to^invesPigate armed attacks on UNOSOM 11 personnel. UN.
Doc.S/1994/653,1 June 1994; par. 118)

to report to commanders in the United States.*^^

support and special forces, UNOSOM II acquired a strongly American orientation that, as 

will be shown below, raised questions concerning the UN’s control over it’s own
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The incident also brought to light UNOSOM’s lack of preparedness and the 

inadequacy of its military equipment. Prior to undertaking the roles under its mandate, 

UNOSOM required time, expertise and structures to gather appropriate information. The 

inspection of 5’“ June had been carried out before this was completed. There was also a 

serious shortage of the requisite staff with experience to execute the enormous tasks 

assigned to UNOSOM II. Additionally, the mission was

for the nature of its operations and the civil-war environment. Some of the 

contingents lacked appropriate hardware such as armoured personnel carriers (APCs) to 

protect their troops from small-arms fire.*” To farther compound the state of affairs, 

administrative, financial and logistical problems meant that many of the contingents 

promised by member states were not in place by the time of the formal departure of 

UNITAF on 4“* May 1993. With the 17,000 out of 28,000 UNOSOM troops who had 

been deployed came the challenge of welding together forces from numerous countries, 

with varying types of equipment, training, cultures and languages. This task had only just 

begun to be addressed. In expanding UNOSOM’s mandate, without ensuring the 

availability of resources for the achievement of the stated objectives, the seeds of 

UNOSOM H’s failure had been sown. Nonetheless, UNOSOM II officials and military 

commanders became more convinced of the need to take decisive action to disarm the 

factions in Mogadishu or at least to substantially reduce their capability to wage war.

In addition to Resolution 814 (1993), UNOSOM also received authority from 

Security Council Resolution 837 (1993) for this task. Unanimously adopted by the 

Security Council, Resolution 837 (1993) reaffirmed that the Secretary-General was 

authorized under resolution 814 (1993), to take “all necessary measures against all those
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responsible for the armed attacks’* on

detention for prosecution, trial and punishment".

Secretary-General to “inquire into the incident with particular emphasis on the role of

129 The vote of Resolution 837 was secured through

‘2’ UN Doc. S/RES/837 (1993), 6 June 1993.
129 |tJ J

Gerard Pruniw Somalia: Civil War Intervention and Withdrawal 1990-1995 op. cit.
Report of the Commission of Inquiry, op.cit

those fectional leaders involved”.

painting a picture of General Mohammed Farah Aideed deliberately attacking UN forces 

unprovoked and murdering 124 soldiers. However, the UN Independent Commission 

of Inquiry was more prudent on the matter. The Commission‘s report, in paragraphs 81 - 

93 described the rift that had developed between General Aideed's forces and the UN . 

Paragraph 94 stated that a number of mistakes had been made, such as the refusal to take 

into account the Pakistani position or the failure to notify the USC leadership of the 

intended inspection or heed their warnings.

On 12“* June 1993, UNOSOM 11 begun a systematic effort in south Mogadishu to 

and command-and-control sites from which attacks were 

On 17“* June 1993, pursuant to resolution 837(1993), 

and detention of General Aideed. It was
being mounted against UN forces.

Admiral Howe publicly called for the arrest

unfortunate however, that without prior investigation, blame for the attacks of Sth June 

were laid on the USC/SNA . As a result, the UN made decisions, based on scanty 

information, that would have serious repercussions for the operation.

On 14"' and 19* June, the Security Council strongly endorsed the actions of 

UNOSOM II and its efforts to restore law and order. It reaffirmed these actions as having

UNOSOM II personnel, including their ’’arrest and

The Council also requested the
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forming ‘part of a continuing programme to disarm the Somali society and neutralize all

On the other hand, the Secretary-General, reporting on the

conditions

disarmament’.

(SNA). With the Security

deeply involved in what was to become a virtual

129

confrontations with the United Somali Congress (USC) / Somali National Alliance

Council and Secretary-General’s legitimizing actions.

in a bid ‘to put an end to the plight of the Somali people, set them firmly on the path to 

economic rehabilitation and political reconciliation and promote the rebuilding of Somali

war between it and the USC/SNA forces.

political agenda with its Special Representative, Leonard Kapungu, deliberately trying to 

play groups such as the United Somali Front (USF) against the ruling SNA.

UNOSOM II gradually became more

society and political institutions’. This task would require ‘the restoration of peaceful 

throughout Somalia and the effective implementation of the process of 

These statements essentially spurred UNOSOM 11 further into military

Statement by the President of the Security Council endorsing the actions of UNOSOM II, UN Press 
Release SC/5647-SOM/24,14 June 1993. 

Ibid. See also. Statement by the President of the Security Council inisupport of actions to restore law 
^'*sX‘*iteportomTs^^^^^G^'^TOT^ft^e^taplernentation of security Council resolution 837(1993), 
}JN.Doc.S/26022, I July 1993 .Even though UNOSOM II initiatives were limited to a few search and sweep operations conducted 
mainly by the QRF, die SNA increased its attacks dramatically from 6 July onwards. The feeling of being 
at war is reflected in UNOSOM II fragmental orders (fragos). Until S’” July, they refer to UNOSOM II 
adversaries as “hostile forces”. After that date, the fragos use the phrase “enemy forces”.(See Report of the 
Commission of Inquiry, op.cit.. par. 152).

Meanwhile, the UN continued to push its

implementation of SC Resolution 837(1993) justified UNOSOM H’s actions since 5* 

June, as having been undertaken pursuant to the primary objectives of its mandate, that is.

been ‘carried out in accordance with resolutions 814 (1993) and 837 (1993)’,*’^

heavy weapons’.
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elite force of US Army Rangers and other specially

Aideed’s aides.
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In August, the US sent an

trained commandos to Somalia, to strengthen the international forces in Mogadishu 

(which were still below the authorized level and step up the effort to find and detain those 

UNOSOM II forces. Operating under a separate command

See Report of the Commission of Inquiry op.cit.

responsible for the attack on

arrangement from UNOSOM 11 contingents and the US Quick reaction Force, they staged 

several raids in August-September 1993 and succeeded in seizing a number of General 

Again, the Security Council in its resolution 865(1993), adopted on 22 

September, expressed its unanimous support for UNOSOM H’s strategy.*” This 

resolution also reflected a wariness by the international community in the wake of 

escalating violence. A detailed plan, clearly setting out UN priorities and tactics for the 

operation was then sought by the Security Council. It also requested the Secretary- 

General to implement his recommendations for the re-establishment of the police and

* 138judiciary on an “urgent and accelerated basis .

On 3"* October 1993, US Rangers launched an operation in south Mogadishu 

aimed at capturing a number of key aides of Somali faction leader. General Aideed, who 

were suspected of complicity in the 5’*' June attack, as well as subsequent attacks on UN 

personnel and facilities. Although the operation achieved its objective, it turned mto a 

disaster when two helicopters were shot down and almost a company of the Rangers was 

trapped in a deadly firefight with Somali militia. The operation had been carried out 

entirely by the Rangers, and only very short notice was given to the UNOSOM 11 Force



Command.

886(1993), reviewing the

131

This weakened effective coordination between UNOSOMII troops and the

Lewis 
S/lis/865(l993), 22 September 1993.

contribute additional troops to 

received by the beginning 

willingness of Member States to

Quick Reaction Force.

It took many hours for UNOSOM II reinforcements to reach the trapped Rangers 

and by the time the battle was over, 18 US soldiers and one Malaysian soldier had been 

killed, 90 US, Malaysian and Pakistani soldiers had been wounded and one US pilot had 

been captured.''” On 7“’ October, public outcry forced President Clinton to announce that 

all US forces would leave Somalia by 31® March 1994 and to state publicly that they 

were all under American command."" Subsequently, European governments with 

contingents serving in UNOSOM II also announced their intention to withdraw their 

troops by the same date. As a result of the troop withdrawals by the US and several 

European countries over the next six months, UNOSOM II lost several of its best- 

equipped contingents, including key logistic units. This reduction in strength seriously 

impaired UNOSOM Il’s capability to cany out its mandate long before the date set in 

Resolution 865 (1993) for the completion ofthe UNOSOM II mission.'"

In November, the Secretary Geneml wrote to 42 Member States, urging them to 

UNOSOM 11 but not a single positive response was 

of 1994."*’ As the feasibility of the operation and the 

participate had been predicated on strong US support.
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(1994) approving a

second option in which 

methods but instead rely entirely on the

1, political reconciliation and

The Resolution also

were fears that

I’’Ibid. .. .^oSOMU a revised mandate without enforcement powers.
Security Council Resolution giving UNO 

 ^S/897(I994), 4 Febwa^ I’^^^^jioaand^^ oP-
Pr..n;4M»5nmalia : ( IVH -

Id.

the latter's 

redefinition of UNOSOM would have to be undertaken.

On 6'" January 1994, the Secretary-General reported to the Security Council on a 

number of fectors affecting UNOSOM Il's deployment and set out options for revising 

the operation’s mandate.'** On 4*** February, the Security Council adopted Resolution 897 

revised mandate for UNOSOM II based on the Secretary General’s 

he recommended that UNOSOM II would not use coercive 

cooperation of the Somali parties. UNOSOM II 

would use force only in self-defense and disarmament would be voluntary. At the same 

time, UNOSOM II would strive to keep the main supply routes open in the south and the 

center of the country, so as to ensure the unimpeded flow of humanitarian assistance, and 

would also focus on the protection of major ports and essential infi-astructure, the 

repatriation of refirgees and resettlement of displaced persons, 

the rebuilding of the Somali poUce and judicial systems, 

authorized the gradual reduction of the UNOSOM II force level down to 22 000, drawn 

exclusively fiom the Third World. The main contingents were from Malaysia, 

Bangladesh, Morocco, Egypt, Nigeria and Zimbabwe. Initially, there 

Somali militias would attack these troops for which they ‘had no respect’.*^^

. • ,=1 Indian troops in mid-1994, but these remained limited. In fact, these
some attacks against Indian tro p

fears proved unfounded.
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Mayall, James and Lewis, loan ‘Somalia’ op. cit. p.I20.

Optimistic developments were

UNOSOM’s mandate from peace-enforcement to peacekeeping.

At the political level, the situation had not changed very much. By the end of 

March 1994, an agreement was signed by Mahdi and Aideed, ostensibly on behalf of 

their allies, as well as themselves. It issued the usual declarations forswearing violence 

and urging the implementation of general disarmament as a precondition for 

reconstruction. It also set a date to establish rules and procedures for voting and 

participation in a national reconciliation conference. However, these vague and extremely 

foreshadowed by Resolution 897 which revised 

The mission was
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was applied, and whether these can be viewed as having laid precedents for future UN 

humanitarian interventions.
This Chapter will also analyze and establish the causes behind the reluctance 

exhibited by the UN prior to and during the humanitarian interventions. Further, it will 

analyze how the humanitarian interventions were conducted in order to establish whether 

the UN has the capacity to cany out such operations efficiently. The shortcomings in the 

manner the humanitarian interventions were conducted will also be pointed out.

legal framework for UN ACTION IN SOMALI AND RWANDA 

HUMANITARIAN INTERVENTIONS.
On 23"* April 1992, under Resolution 733(1992), the Security Council, acting 

under Chapter VII of the UN Charter, imposed a “general and complete embargo on all 

deUveries of weapons and military equipment to Somalia”.’

Nonetheless, while ‘recalling its primary responsibility under the Charter of the 

United Nations for the maintenance of international peace and security.’ the Council did 

not expressly state that the SomaU crisis posed such a threat. One is left to imply, through 

the various statements, that indeed, such a determination was implicit. For example, 

under paragraph 5 of the resolution, the CouncU decided that all states would, “for 

purposes of establishing peace and stability in Somalia” immediately implement a 

general and complete embargo. While the emphasis here was on the establishment of 

peace and stability in Somalia, the Security CouncU did. nevertheless, act under Chapter
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VII of the UN Charter which implies that it had perceived the situation as comprising a

more than anything else, to

threat to international peace and security.

In another statement, in the resolution’s preamble, the Security Council noted that 

it was “gravely alarmed at the rapid deterioration of the situation in Somalia, and the 

heavy loss of human life resulting from the conflict, and aware of its consequences on 

stability and peace in the region”. Nowhere, though, does the Council explicitly define 

the situation as a ‘threat to international peace and security’. This had the implication on 

the subsequent actions, as the determination that the humanitarian crisis was a threat to 

international peace and security would have been able, 

strengthen the argument that members had a right to intervene m Somalia.

While there is no requirement that all available economic and diplomatic 

sanctions must be applied before resorting to force, there is also no requirement that if 

measures short of force should foil, the Council’s next plan of action must entail military 

enforcement. Article 42 of the UN Charter provides that: Should the Security Council 

consider that measures provided for in article 41 would be inadequate or have proved to 

be inadequate, it n^ take such action by air, sea or land forces as may be necessary to 

maintain or restore international peace and security.

The Security Council was therefore acting well within its discretion when it 

decided to pursue the conclusion of cease-fiie agreements, after it became evident that 

despite the embargo, hostUities had continued. Whether this action was unable to relieve 

the misery in Mogadishu is another matter altogether.
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unmet.
The Security Council, on 22“^ June 1994, invoked Chapter VII of the Charter, in 

authorizing member states to conduct a multinational operation, aimed at contributing to 

the security and protection of displaced persons, refugees and civilians at risk in Rwanda. 

The operation was to be temporary - limited to two months. The resolution was taken in

» multinational force to maintain a presence in Rwanda until the

Security Council Resolution 929 (1994)
The deployment and initiation of UNAMIRII had been a very slow and difficult 

process which would have dragged on for even longer. Following the Secretary-General’s 

direction, the Security Council decided to consider France’s offer to undertake a 

multinational operation. At this point, the magnitude of the humanitarian catastrophe in 

Rwanda had been exposed.'*
The Security Council adopted two resolutions prior to resolution 929(1994) m an 

attempt to address the Rwandan crisis. On 17- may, 1994, the Security Council, under 

resolution 918, authorized the expansion of UNAMIR to 5 500 troops. The Council 

determined that ‘the situation in Rwanda’ constituted ‘a threat to peace and security in the 

region’ and acting under Chapter VII, authorized an arms embargo. This resolution also 

went a step further and gave UNAMIR II authority to ‘take action in self-defense against 

persons or groups who threatened protected sites and populations, UN and other 

humanitarian personnel or the means of del,very and distribution of humanitarian relief’

However, as member states foiled to respond quickly to requests for coniributions 

and airlift services, the requirements of UNAMIR II remained
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S/RES/929(1994), 22 June 1994

recognition that the situation in Rwanda constituted a unique case which demanded an 

urgent response by the international community.

The objectives of Resolution 929(1994) were largely humanitarian and the use of 

force was thus directed at protecting displaced persons, refugees, civilians at risk and 

humanitarian operations rather than enforcing the arms embargo.

While the Security Council stated in the resolution that the Rwanda situation 

posed a ‘unique case’, it is notable that the mandate granted to Operation Turquoise was 

similar in objectives, to that of UNAMIR11. Indeed, France had mentioned in its proposal 

to lead a multinational force that it would act within the confines of the UNAMIR II 

mandate. What was required, though, for it to undertake such an operation, was a legal 

framework, namely authorization under Chapter VII.

Therefore, the only difference between the two resolutions lay in the wording . 

Resolution 929(1994) expressly authorized the multinational force to ‘conduct the 

operation using “all necessary means”, while Resolution 918(1994) gave UNAMIR II 

authority to “take action in self-defense” against persons or groups threatening protected 

sites and populations. The authority to use force to protect civilians at risk was therefore 

explicit in Resolution 929 but implicit in Resolution 918. The delay taken in authorizing 

the explicit use of force to protect threatened persons, in light of existing evidence of 

genocide is therefore culpable.

Resolution 794(1992)
Resolution 794 of 3"* December 1992 which established Operation
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Restore Hope represented the first time in history that the UN to authorize a group of 

Member States not under UN command, to use military force for humanitarian ends in an 

internal conflict. The empowering resolution gained the unanimous support of the 

Council including China and a number of African members.

In the Resolution’s preamble, the Security Council determined ‘that the 

magnitude of the human tragedy caused by the conflict in Somalia, further exacerbated 

by the obstacles created to the distribution of humanitarian assistance, constituted a threat 

to international peace and security’. The Council then noted that ‘the situation in Somalia 

was ‘intolerable’ and that UNOSOM’s existing course ‘would not in present 

circumstances be an adequate response to the tragedy in Somalia’.

In a bid to urgently establish a secure environment for humanitarian relief 

operations and to restore peace, stability and law and order in Somalia, the Security 

Counca authorized the establishment of Operation Restore Hope. The Operation 

presented a perfect example of the international community’s ability to effectively 

respond to a large-scale humanitarian disaster. Further, the UN had proved that if ft 

wanted to act in Somalia, then Article 2(7) would be redefined to fit the situation. Hence, 

for example, intervention could be justified on the principle that where states allowed 

massive violations of human rights in their territories, they could not hide behind the 

shield of sovereignty. On the other hand, as large-scale human rights violations posed a 

teeat to international peace and security, the UN had a right to intervene.

Indeed this case revealed, as the Permanent Court of International Justice (PCIJ) 

in the Tnnis and Morocco Nationality Decrees Casg had pointed out, that domestic 

essentially relative question - one which is dependent on the
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development of international relations.’ The principle of non-intervention therefore 

needed to be interpreted in light of the changing circumstances of the international

• The Oto fi'v™’’.S*® abstentions (Brazil, China,
New Zealand, Nigeria and Pakistan).

society.

While Somalia, at the time, had no government, it could be argued that the 

humanitarian intervention was not considered intervention in a legal sense because it was 

based on the actual or implied consent of the sovereign, that is, of the people. In the 

preamble of Resolution 794, the Security Council stated that it was “responding to the 

urgent calls from Somalia for the international community to take measures to ensure the 

delivery of humanitarian assistance in Somalia”. Sovereignty, in this case therefore, 

reverted back to the people of Somalia, once their government lost a claim to 

international representation of the people. However, the UN argued that with no elective 

sovereign in Somalia who it could seek consent from prior to the intervention, state 

sovereignty was not violated by the operation.
It is notable that resolution 794 registered unanimous support, unlike resolution 

929(1994) (which authorized Operation Turquoise) where five Security Council members 

abstained from voting.’ The unanimous support showed that the international community, 

including developing countries prone to defend the notion of state sovereignty, found it 

easier to act when there was no national government whose consent was being bypassed.’ 

While the development of international relations may have done away with the doctrine 

of absolute and exclusive state sovereignty, it was clear that there was, nonetheless a need 

,0 estabUsh a legal framework within which to justify humanitarian intervention.
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specially African governments are keen to ensure that

‘consistent with respect for the

March 1993 gave UNOSOM II responsibility under 

consolidation, expansion and maintenance of a secure 

resolution emphasised ‘the fundamental 

for disarming Somali parties.

Resolution 814

Resolution 814 of 26

Chapter VII of the Charter for the 

environment throughout Somalia." 

importance of a comprehensive and effective programme

- ««»”■ ■«- * ’«*'

No.3, October 2000, p. 1 & 8 9.

Developing countries, and es] 

humanitarian interventions, if and when undertaken, are 

national sovereignty of the host country’.*" The voting ratio for Operation Turquoise 

reveals this fact. The majority of abstentions were by developing countries which appear 

to have been anxious regarding the threat to the principle of national sovereignty which a 

major UN effort to halt genocide would represent.
the fact that there were no votes against Operation Turquoise 

acknowledged the contemporary trends in international relations where human rights 

have been universalized and states forfeit many attributes of their sovereignty when they 

engage in or allow gross violations of internationally recognized human rights.

It is interesting to note that the Rwandan Representative on the Council, who had 

opposed the earlier proposed UN intervention in Rwanda, was amongst those who voted 

in favour of Operation Turquoise. While this raised various eyebrows concerning 

France’s neutrality, the feet is that the Operation was based on international consensus 

and carried out under proper legal authority.



decision, no

142

attack on 22 Pakistani troops serving in UNOSOM II, the Operation had overstepped the 

boundaries of a “neutral” humanitarian intervention.

Under Resolution 837, the Council clearly identified

authorized to maintain a secure environmentculpable. Though UNOSOM 11 was 

throughout Somalia, the spirited pursuit of a particular faction and warlord did not augur 

well for the operation. In 6ct, it detracted from the original objective of humanitarian

one of the Actions as

” S/RES/814(1993). 26* March 1993.
DwXld Order and the Security Coimcil: Testing the Upalitv of itsj^ 

(MartinusNijhoff Publishers, Dordrecht, 1994) p.5O.

the international community.
Indeed, these resolutions point to a general trend, that is truly reflective of the 

development of international relations. They point to the development of a legal 

framework for humanitarian intervention - the acceptance by the international 

community of the creation of a new exception to the rule against intervention. The 

Security Council, in Somalia and Rwanda, on determining that a situation was

intervention.
It is regrettable though, that at the meeting at which resolution 837 was adopted,'^ 

no objection was raised to it. The decision to arrest General Aideed, for example, based 

on that resolution, did not give rise to any debate on the powers of the Security Council m 

this area. If any differences of opinion or reservations existed as to the legality of such a 

trace of them is to be found in the verbatim record.’’ This shows the 

acceptance by the international community of the emerging norm that recognizes that 

human rights violations are no longer matters exclusively within the domestic jurisdiction 

of states and that the UN Security Council can make a decision to intervene, on behalf of
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even while the daily toll of death

“intolerable” (that is, that the level of human suffering had reached shocking 

proportions), and that international peace and security had been threatened authorized the 

use of force, to address the situation.

EARLY ACTION: CAUTIOUS AND RIGID APPROACHES

The means employed prior to the humanitarian interventions in Rwanda and

Somalia were limited to ‘humanitarian palliatives ,

and suffering ought to have shamed it into action. In both crises, the Security Council did 

not act quickly and decisively. Resolution 751(1992) which established the United 

Nations Operation in Somalia (UNOSOM I) sought merely to feciUtate negotiation and 

agreement among the Somali leaders, leaving the responsibility for the restoration of 

peace to them. Although it was realized that the civil war was a significant cause of the 

danger of famine, the UN did not assume any direct responsibility for ending the fighting 

or resolving the political impasse.

The establishment of UNOSOM I to monitor the cease-fire and to protect 

humanitarian relief activities reflected the UN’s desire to cooperate with the Somali 

authorities in their efforts towards finding a political solution, one that would, in effect, 

deal with the humanitarian emergency. Indeed, the signing of a cease-fire agreement on 

March 1992 by General Aideed and Mr. Ali Mahdi to be monitored by the United 

Nations, had given hope to the Organization, that with the ceasing of hostilities, would 

come an alleviation of the suffering. Nevertheless, a lot of time was spent by the UN 

negotiating with de facto political authorities for permission to carry out the operation.
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While the Operation placed cooperation with rival political groups high on its 

agenda, it was hindered from taking urgently required action when consent from the 

political Actions proved to be slow or not forthcoming. It is evident that there was also an 

almost irresistible impulse on the part of the UN personnel to confer legitimacy on one or 

more participants in the Somali political crises. Additionally, UN officials were 

predisposed to trust the assurances of Somali ‘leaders’, many of who were not legitimate 

representatives of the Somali. This bias had grave implications for the peace process, not 

only in terms of the dubious nature of the outcome of negotiations between the 

improvised ‘leaders’, but also in terms of the poor image the UN portrayed.

The approach taken by the UN in Rwanda was similar - cautious and anxious to 

avoid what had, in the case of Somalia, come to be viewed as a disastrous intervention. 

UNAMIR I, throughout the genocide, continued in its attempts to secure a cease-fire, 

through contacts with representatives of the RGA and the RPF, in the hope that this 

would lead to political efforts to return to the peace process.**^ It only dawned on the UN 

too late that two wars, one of which they had been preoccupied with, had been going on 

in Rwanda. Meanwhile, too much time had been spent pursuing diplomatic negotiations 

and agreements that had proved inadequate to address changed circumstances.

Additionally, the Department of Peace-keeping Operation’s (DPKO) instructions 

that UNAMIR leave the responsibility for securing peace in Rwanda to the concerned 

parties revealed its concern to reduce risk so as to avoid “feUures”. As a result, the 

DPKO did very little to strengthen the mission’s preparedness for worse cases. To 

compound matters, UNAMIR showed very limited authority to make decisions and 

depended heavily on DPKO’s judgement of the situation. However, DPKO should have
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SHORTCOMINGS OF THE HUMANITARIAN INTERVENTIONS:

16 Yearbodc of the UN. 1994 op.cit. Report of the Secretary General, p.278.

given UNAMIR officials on the ground the leeway to adjust their plans where and when 

it was necessary. Furthermore, the communication channels between UNAMIR and the 

DPKO should not have been perceived as a one way instruction route, with the mission 

on the receiving end, but as an exchange conduit through which the UN headquarters 

received a clear picture of the situation on the ground and worked closely with UNAMIR 

officials to ensure that any action undertaken was suitable for the circumstances,

UNAMIR also needed a flexible mandate to permit its troops to respond instantly 

to or preempt violent acts. The feet that the mission had to be the subject of advance 

international agreement, seriously reduced its flexibility in fest-changing circumstances, 

leading to widespread criticism. The operation was not grounded on the understanding 

that in such situations, there cannot be fixed or quick answers. As in Somalia, the 

preoccupation with ceasefire negotiations and agreements prevented the UN from 

effectively addressing the deteriorating situation. In these two cases, the UN, having been 

established to protect future generations from the scourge of war (war here referring to 

intra-state war), showed its inadequacy in dealing with the

Absence of a competent inteUigence data analysis system

underdeveloped inteUigence capability was glaring during the Somali and 

Rwanda crises. While there were ample warnings given to the UN of an impending 

disaster in Rwanda, the absence of a central unit for collection and analysis of the
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in Somalia, the UN failed to integrate crucial information into the 

operation’s framework. Hence, ft impossible for the two Somali UN missions to be clear 

about the goals, means, methods to be used and linkages among them. It was evident that 

although the Security Council attempted to delimit the scope of UNITAF’s operation, the 

delimitation was not extremely clear. As such, disagreements between the Secretary- 

General and the US concerning the scope of the mandate soon broke out, compromising 

the conduct of latter missions. Indeed, the ad hoc nature in which UNITAF pursued 

disarmament, had grave implications for UNOSOM Il’s disarmament programme and

foe tois of foe visit of the United nations High Commissioner for Human Rights to Rwanda 
(11-12 May 1994), S/1994/867,25 July 1994. par.2

information led to the UN’s inability to follow through on such warnings.

For example, in his oral statement before the Commission on Human Rights on 

2"** March 1994, the Commission’s Special Rapporteur on Extrajudicial, Summary or 

Arbitrary executions who had visited Rwanda in April 1993, expressed concern at reports 

of politicaUy motivated killings, the faUure to implement the August 1993 Arusha Peace 

Agreement and the feet that none of his recommendations for measures had been 

followed by the Rwandese government.”

The Special Rapporteur had closely followed the situation in Rwanda for 

approximately one year and repeatedly addressed urgent appeals to the Government of 

Rwanda after receiving reports of death threats and attempts against the lives of a number 

of people. The information was never integrated into the overall UN picture of the
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cost the UN greatly in terms of the lives of participating troops and its credibility in the 

eyes of the Somali and the international community.

If the UN is to be involved in crises like those on an operational basis, it will have

to overhaul its intelligence capabilities, staff planning techniques and decision-making 

procedures. Such capabilities will be critical for the anticipation of events and the 

formulation of effective options.

Lack of Political Will

Despite the lack of a centralized unit to integrate and forward information, the UN 

nonetheless had sufficient information from which to draw a conclusion that the Rwanda 

massacres constituted genocide. Indeed, a pattern of violence was discernible and the 

state apparatus itself was clearly implicated in arms distributions to para-military groups 

and in extremist propaganda advocating the need to rid Rwanda of all Tutsi and their 

supporters. By early 1994, specific information about plans and conspiracies towards this 

end was in the UN system. Indeed, the Secretary-General's admission, nearly three 

months after the killings that a genocide was being perpetrated in Rwanda, only

confirmed information in the UN's possession.

Therefore, the failure to fiilly appreciate the genocide stemmed from political, 

moral and imaginative weaknesses and not informational ones. Indeed, the Security 

Council was well aware of the situation it was dealing with. This awareness was signaled 

through its use of statements which adopted the international legal definition of genocide 

from the December 1948 Genocide Convention. The Council however declined to use the
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In a statement by the President of the Security Council on 30 April 1994, the 

Security Council expressed its concern that “the massacres and wanton killings had 

continued unabated in a systematic manner in Rwanda”?* Later, while authorizing the 

expansion of UNAMIR to 5,500 troops and mandating UNAMIR II to provide security to 

displaced persons, refugees and civilians at risk, the Security Council, in its resolution 

918 of 17'*’ May 1994, noted that “the killing of members of an ethnic group with the 

intention of destroying such a group, in whole or in part, constitutes a crime punishable 

under international law”?’ Still, the term ‘genocide’ was evaded.

Similarly, in his report of 31“ May 1994, the Secretary-General brought it to the 

attention of the UN that an estimated 250 000 to 500 000 Rwandese had been killed, and 

tens of thousands more maimed or wounded. He further observed that the massacres had 

‘continued in a systematic manner throughout the country’ and that the killers ’included 

members of the Rwandan Government Forces, but in the main were drawn from the 

Presidential Guard and the inlerhamwe.^ However, no mention was made about the feet 

that the massacres targeted a minority population and not the Rwandese civilians in

general.
According to James Woods, a former Pentagon African Specialist,*' the ‘senior 

pohey-making levels at the UN did not want to admit what was going on or that they 

knew what was going on because they did not want to bear the onus of mounting a 

humanitarian intervention - probably dangerous - against a genocide’. In his opinion, 

‘much of the pretense about whether or not it was a genocide’ was simply a smokescr^n

’• UN doc. S/PRST/1994/21,30 April 1994
'’UN Doc. S/RES/9I8(19940. 171994.
» UN.Doc. S/1994/640,31 May 1994. ^pars.3 7.
21 §gg Rwanda: The Preventable Genocide, op.cit. p.50
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for the policy determination in advance. Indeed had the Security Council invoked the 

Genocide Convention, it would have provided a legal framework upon which the UN

the UN to act to prevent genocide 

cost of a miscalculation, make

g 1Q4R Convention on the Prevention and Punishment of the Crime of Genocide

threat to international peace and security - no

Nonetheless, the normative obligation cast on 

according to the Genocide Convention, and the enormous 

contingency planning imperative; a task that was however, not undertaken in Rwanda.

Eventually, two months into the genocide, on June 20*, the Secretary General in 

his report, had begun to call the ‘deliberate killings’ in Rwanda by their real name: 

genocide. From this report, the Security CouncU finally had the legal framework which it 

had needed in order to authorize forceful action in Rwanda. In only two days after the 

report was submitted, the Security CouncU adopted resolution 929(1994) which 

authorized Member States to conduct a multinational operation for humanitarian purposes 

in Rwanda. As this action was predicated on adopting the right term to define the crisis.

could take action on the massacres in Rwanda.

Article 8 of the Genocide Convention mandates the competent organs of the UN, 

to which the matter of genocide has been referred, to take 'such action under the Charter 

of the UN as they consider appropriate’. However, this article leaves it entirely to the 

Security Council to determine what action would be ‘appropriate’. It does not specifically 

authorize the Security Council to undertake a humanitarian intervention, even though the 

assumption has long been that this would constitute an 'appropriate action’. This would 

mean that unless the Security Council made the linkage - of genocide constituting a 

action would be authorized under chapter
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culpable.
CAPACITIES OF THE UN HUMANITARIAN INTERVENTIONS IN RWANDA

then the reluctance exhibited by the international community to face up to reality is

not equipped to make or

The Rwanda experience showed that while the Security Council authorized the 

use of force, its authority was diminished because it lacked the means to effectively 

intervene even though it wished to. The UN has virtually no professional military 

expertise, and the secretariat in New York appears reluctant to significantly increase its 

capacities in this area.“ In this regard, it can only authorize member states to take the 

necessary action. Whereas the UN, through US-led Operation Restore Hope and French- 

led Operation Turquoise, was able to effectively reduce the human suffering in Somalia 

and Rwanda respectively, it was severely limited in doing so through UNAMIR11 owing 

to its weak financial and logistical capacity.
The experience in this operation showed the tardiness and caution with which 

member states approach interventions. Limited offers for hoops were received from 

member states and of these, the UN stUl had to embark on the task of matching troops 

with sufficient equipment. Requests by the secretariat to governments with fully equipped 

muts to make them available temporarily until contingents offered were properly 

equipped and deployed proved fotUe. The first phase of deployment therefore lagged 

behind for more than a month.
Even after the first deployment, UNAMIR was still not in a position to undertake 

the tasks entrusted to it for a further three months. This Operation revealed that the UN » 

implement rapid decisions that require establishing a physical



capitals during the early stages of the Rwanda and Somali crisis. Without strong

leadership, the UN will incline toward risk averse policy choices.

principally because the Operation was led by the U.S. American support for UNOSOMII

also ensured that the operation received wide backing, especially from industrialized

states.

The virtual collapse of UNOSOM 11 therefore gave testimony to the feet that any

sustained intervention would require U.S. support. For example, the US’s reluctance to
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The US was one of the few countries that could supply the rapid airlift and 

logistic support needed to move reinforcements to Rwanda. Indeed, support for UNITAF

UNITAF and Operation Turquoise were able to achieve their goals, largely 

through active western contributions, particularly US and French support. Nevertheless, 

although major European powers possessed adequate military resources to organize 

earlier interventions in Rwanda and Somalia, military resources alone

presence on the ground in a crisis. The political machinery and logistical and financial 

structure which can fecilitate efficient intervention do not exist.

were not enough.

States must also possess the desire and will to lead, and this was not present in European

was provided by sizeable contingents from France, Italy, Belgium and Saudi Arabia

23 Weiss Thomas et.al.(eds.) The UN and Chancing World Politics op.cit p.88.
2* France is noted for its ’sudden' change of attitude towards Rwanda - from detached interest to fell 
nranmitment Bv 20“* June, for example, France had offered 20 million French francs to-Senegal to cover 
the equipment requirements of200 men.(See U.N.Doc. S/1994/728,20 June 1994, par. 6.) Earlier on.

get involved in Rwanda is blamed for dampening the political will of other, especially 

western, states and contributing to the UN's delay in taking effective action. Indeed, 

French support for Operation Turquoise was only achieved after the U.S. offered 

contributions to the UN operation in Rwanda.



The feet that the UN operations in Somalia and Rwanda met their goals largely
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after the U.S gave its support, whether explicitly or implicitly, casts considerable doubt 

over the possibility of effective multilateral intervention in the absence of U.S. support. 

Even as the UN Security Council has revolutionized the interpretation of Article 2(7), the

during the evacuation of foreign als
minister, Willy Claes, had expressed foe hope foat the suggested that foe 250 arriving

U.S. has increasingly cut back on its peacekeeping involvement around the world. In the 

absence of political will, especially of the great powers, a repeat of UN history is bound 

to occur should a crisis on the scale witnessed in Rwanda or Somalia breakout. The 

iphist teaching that "might makes right" is a great self-legitimizing philosophy for the

- but what about the weak. Their hopes and expectations depend on a stable
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Humanitarian intervention by the United Nations has increasingly come to be 
accepted as a legitimate objective by the international community. This acceptance is a 
reflection of the global trends governing the 1990s and the 21” Century. The 
internationalization of human rights, and the dilution of the concept of absolute 

sovereignty are cardinal amongst these trends.
There has been a fundamental shill in international public opinion in favour of a 

stronger commitment to the protection of human rights. This great revolution in 
contemporary thinking has recognized that borders are not inviolable in the fece of 
human suffering and oppression and that certain circumstances demand external 

intervention.
AS the twentieth century has progressed, the duty of each state to observe a basic 

respect for human rights, and to refrain from violating them in a manner which “shocks 
the conscience of mankind” or poses a “threat to peace and security” has become a litmus 
test for the continued respect of sovereignty and the principle of non-intervention.

The doctrine of humanitarian intervention has come to be seen as being largely 
compatible with that of sovereignty. In his report to the General Assembly at the 

Millenium Summit, in September 2000, Kofi Annan stressed that;

behalf of the international community.

The UN has proved that even without formal Charter amendment, it is flexible 
enough to reinterpret the restriction in Article 2(7) on intervening in the domestic affairs 
of states As the UN-authorized interventions in Somalia and Rwanda indicate, the 
threshold for a breach of peace and security and hence. Chapter VII treatment, has been 

263.
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liberalized. The presence of an humanitarian catastrophe itself (as in Somalia) can 
trigger Chapter Vll action even where the threat to other states is not particularly strong.

The Security Council is attempting to deal with causes of violence even if they 
arise from conditions within states rather than between states. These changes m 
international relations have created a new potential for multilateral intervention. 
Therefore, the UN has increasingly, through Security Council action, undertaken all 
sorts of deeply intrusive actions pertaining to human rights inside states, in an effort to 

resolve security problems.
Nevertheless, as both case studies revealed, the right to humanitarian 

intervention was strictly restricted and only recognized in cases where the slate both 
failed to protect its own citizens and that failure jeopardized the peace and security of 
other states. While the international community cannot stand aside where gross and 
systematic violations of human rights are taking place, these cases demonstrated that 
humanitarian intervention must be based on legitimate and recognized principles, rf it b 

to enjoy the sustained support of the world’s peoples.
Although the international community has accepted the feet that the UN has a 
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was an absence of this desire, the major powers which control the UN, did not permit it 
to effectively engage the crises. The current legal framework whereby the Security 
Council is best placed to legitimately determine the need for the use of force, is therefore 
an insufficient guarantee that the Council will authorize intervention when the next 
human rights crisis occurs.

Although the UN Security Council operates in a political context, it has been 
demonstrated that the UN Secretary General can have a decisive influence on decision­
making in the Council and that he has the capacity to mobilize the will of member states 

on key issues of the agenda. In the case of Rwanda, for example, the Secretariat focused 
its efforts on the task of lobbying for effective action as the genocide abated. 
Nonetheless, after the Secretary General publicly labeled the massacres as genocide, he 
visibly influenced the political agenda. The Security Council was able to find a legal 
framework on which to effectively address the Rwanda genocide. This reveals that much 
of the delay by the UN in both crises was not occasioned by any constraints in 
international law. Indeed, the humanitarian interventions in Somalia and Rwanda were 
carried out despite the provisions in Article 2(7) of the Charter. When the genocide was 
brought to an end in Rwanda, that only confirmed the reality that the massacres could 
have been stopped well beforehand.

The Security Council’s resolutions which authorized the interventions in Rwanda 
and Somalia show a new trend in the UN’s interpretation of Article 2(7) of the UN 
Charter. While recognizing the Council’s duty to preserve international peace and 
security the resolutions also appreciated the UN’s obligation to protect human rights. 
Where there were violations of a grave and massive nature, the Security Council, by 
H f Jnina such crises as posing a threat to international peace and security, 
legitimized UN humanitarian interventions. In a globalized international community, it 
is impossible to fathom the possibility that human catastrophes of the scale experienced 
in Rwanda and Somalia, will not have reverberating effects on regional and international 
peace and security. This fact must be acknowledged in enabling the UN respond to 

humanitarian crises.
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Humanitarian intervention by the UN is by no means guaranteed where massive 
and grave violations of human rights are taking place. There is a need, nonetheless, to 
ensure that the UN deters or halts future humanitarian catastrophes, if the organization is 
to retain its credibility in the eyes of the international community. This can be done by 
assisting the Security Council to rise to the challenge posed by such situations through 
reforming the way the UN analyzes intelligence data and by supporting regional 
initiatives, in cooperation with the UN, to undertake humanitarian interventions.

Strengthening the UN Information Collection and Analysis Capacity
As the case studies revealed, part of the reason why the Security Council was 

unable to act with efficiency called for, was that it lacked information based on 
comprehensive and independent assessments of the requirements of the situation. In 
Somalia, inadequacies in the research and conceptual stage of UN operations eventually 
lead to their failure. The timing and manner in which disarmament was conducted, and 
the decision to pursue Aideed and members of the SNC, for example, reflected an utter 
misunderstanding of Somali conditions and circumstances.

There is a need therefore, for research to develop clear mission statements and 
plans. A properly resourced secretariat would ensure that there is wide and appropriate 
consultation of representatives of the country in question. Further, the UN also needs to 
build on regional expertise within the affected region (for example the Great Lakes 
region, in the case of Rwanda or the Hom of Africa Region, for Somalia). It also needs 
to work closely with those best placed to initiate the formulation of strategies, especially 

UN personnel on the ground.
In Rwanda, the collection and analysis of information was weak and ad hoc. The 

UN human rights machinery, for example, utilized a monitoring process that was 
sporadic and the information generated hardly factored into other UN department 
decisions. There was no mechanism which channeled information from UNAMIR and 
other UN agencies in the country and elsewhere through the UN’s Secretariat’s 
Departments for Humanitarian Affairs, Political Affairs and Peace-Keeping, for the 
Secretary General to regularly present to the Security Council so that it could take earlier
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< See Dorward, David ‘Rwanda” in Learning the Lessons: UN Interventions in Conflict Situations op.cit 
p 94«

Y^book of the UN. 1994 op. cit p.l072

action."'There is a need for a central unit within the Secretariat that can be charged with a 
systematic study of up-to-date information. Such a unit should be able to translate the 
information into strategic alternatives and have direct access to the Secretary General.

In Rwanda, more than two months into the genocide, the Human Rights 
Commission appointed a Special Rapporteur to investigate first hand the human rights 
situation in Rwanda, and to provide a preliminary report in four weeks. On 28'* June, 

four days after the UN Security Council had authorized Operation Turquoise to use 
force to protect civilians at risk, the Special Rapporteur presented the results of his 
preliminary investigation. He noted that ‘the human rights violations comprised 
genocide through the massacre of the Tutsi’.’ Had this report been commissioned earlier, 
the Secretariat would have had concrete information to effectively marshal UN Security 
Council members towards more efficacious action. The post of Special Rapporteur for 
the Genocide Convention - within the Office of the UN High Commissioner for Human 
Rights could be created. Such an office would be responsible for referring pertinent 
information to the Secretary General and the Security Council early enough.

The UN must also strengthen its deterrent, pre-emptive capability so that potential 
crimes against humanity can be defused before they explode into genocide. The crucial 
role served by up-to-date information, its analysis and conversion into strategic 
alternatives for early UN action cannot be overemphasized. Only with specialized umts 
committed to the task of monitoring developments in potential crisis areas closely, can 
the UN effectively protect human rights through preventing rather than reacting to 

humanitarian catastrophes.
Shortly after the genocide broke out in Rwanda, there were numerous calls for 

reinforcement of UNAMIRI and a change in its mandate in order to ensure the protection 
of persons at risk. However, none of these calls were heeded even though the situation 
clearly warranted the taking of stronger measures. The slow response to the crises was 
partly because the UN focussed principally on the question whether it was possible to 
enforce peace. Having rejected this option, the Security Council opted to do nothing.
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Where genocide or acts against humanity are shown to have occurred, and the 
Security Council considers that previous measures taken by the UN were inadequate to 
address the crisis, the Council need not wait for further empirical evidence to justify the 
adoption of a different policy option. Similarly, the Security Council should not limit 
itself to a particular kind of measure while undertaking humanitarian interventions. It is 
best to maintain a clear conceptual grasp of what the main options are and to keep all 

Options open for maximum flexibility.
Humanitarian intervention should be understood to present a range of policy 

options to the Security Council (from the support of humanitarian aid to the securing of 
‘safe areas’). Humanitarian intervention does not necessarily have to entail disarmament 
or peace enforcement measures. Each crisis is unique in its history and in its sociology. 
Nothing short of an objective understanding of each crisis and its nature wiU contnbute to 
its management. To be successful, therefore, humanitarian intervention must be informed 
and flexible. It is a question of finding the best combinations of options for each unique 
situation. What does not work in Somalia, properly conducted, may succeed in Rwanda.

Lastly, where the evidence, as collected and analyzed from central units shows 
that acts of genocide or crimes against humanity have occurred, the UN should use the 
right definition. The international community should have a responsibility to name acts of 

genocide correctly when they occur.
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Indeed, Article 52 of Chapter VIII of the UN Charter recommends that the 
Security Council make use of regional arrangements in dealing with “matters relating to 
the maintenance of international peace and security”. The UN Secretariat has also 
expressly urged Africa to play a more active role in addressing crisis that break out on the 
continent. According to Kofi Annan, Africa “must even more forcefully take charge of 
formulating its own responses to the challenges and opportunities that abound”.^ In a 
speech to the Security Council, in 1997, the UN Secretary General acknowledged the 
consensus that the solution to Africa’s problems rests “with Africans themselves”.’ The 
Secretary General also challenged the international community to think how best it could 
accompany the Africans in the endeavour to find solutions.

During a summit meeting of the Security Council on 7**' September 2000, greater 
international financial, political and military support for African peacemaking and 
peacekeeping efforts was strongly endorsed.^ While calls within the UN have been made 
for support of regional and sub-regional initiatives, member states have also been 
encouraged to contribute to UN and OAU trust funds for conflict prevention and 
peacekeeping.’ Support for regional initiatives is necessary, according to Annan, because 
the ‘UN lacks the capacity, resources and expertise to address all problems that may arise 
in Africa’. It is also desirable because wherever possible, ‘the international community 
should strive to complement rather than supplant African efforts to resolve Africa’s 
problems’.***

African regional organizations such as the OAU, the Economic Community of 
West Africa States (ECOWAS), the Southern African Development Community 
(SADC), and the Inter-Governmental Authority on Development (IGAD) have 
demonstrated a willingness to play a more active part in regional peace and security. 
Eormer South African President Nelson Mandela, articulated a broad defence of 
intervention at the 1998 OAU Summit in Ouagadougou:



160

Africa has a right and a duty to intervene to root out tyranny...we must 
all accept that we cannot abuse the concept of national sovereignty to 
deny the rest of the continent the right and duty to intervene, when 
behind those sovereign boundaries, people are being slaughtered to 
protect tyranny. * ’

A number of African countries and the OAU took a diplomatic lead in seeking a 
solution to the conflict in Rwanda prior to the genocide. The OAU. played a critical role 
in negotiating the series of agreements, from N’Sele in March 1991 to Arusha in August 
1993, that created prospects for peace and democracy. In 1991, the OAU was the first to 
put together a group of military observers to monitor the cease-fire. However, while the 
OAU and African states, who were the most immediate stakeholders in the Great Lakes 
region, were active during the mediation phase of the Rwandan conflict, they were not 
equipped to participate effectively in the monitoring and peacekeeping phase.

Regional participation in preventive diplomacy should be carried over into 
peacekeeping so as to ensure continuity between mediation and implementation. In 
developing a relationship between the UN and regional bodies in matters of preventive 
diplomacy and peacekeeping, regional bodies should be given a greater role and capacity 

to deal with regional conflicts.
Stronger UN partnerships with regional and sub-regional arrangements are 

crucial if the international community is to respond speedily to human rights crisis. 
Nevertheless in cases where international peace and security is threatened as a result of 

l^uman rights violations, and forceful intervention is contemplated by regional 
initiatives the Security Council must retain its role as the primary custodian of 
■ t t’ nal peace and security. Humanitarian intervention must be undertaken under 
ZZhorization of the Security Council. Article 53 provides that ‘no enforcement action 

shall be taken under regional arrangements or by regional agencies without the 
authorization of the Security Council’. Only through this condition can the UN ensure 
that regional initiatives commit themselves to observe international norms of behaviour 
and keep within the recognized boundaries of humanitarian intervention.
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The UN should be the only body that sanctions action, sets parameters and 
monitors implementation of forceful intervention and, where necessary helps finance and 

provision such action.
This is extremely important especially in view of the feet that the shared interest 

in the public good by the regional actors is often accompanied by a unilateral interest in 
obtaining specific fevourable outcomes. Regional actors frequently have stakes in the 
conflicts they wish to intervene in. They may be committed to one side or another and 
stand to benefit by influencing the outcome. Sometimes they even are active participants.

There is, nonetheless, a case to be made for the UN supporting regional 
arrangements in humanitarian interventions. States near to a country in conflict suffer 
most from the destabilizing consequences of war in their area. They receive the refugees 
and bear the political, social and economic consequences, willing or unwilling, of 
combatants from neighbouring countries seeking sanctuary. Moreover, involvement by 
regional powers or organizations is less likely to be perceived as illegitimate interference 
than would involvement by extra-regional organizations. Also, issues of beat conflict are 
more likely to be given full and urgent consideration in regional gatherings than in global 
ones; the latter having much broader agendas and many more distractions.’^ Regional 
arrangements would therefore have the advantage of greater knowledge and sensitivity 
with regard to the basis of the conflict.

However, while regional arrangements in Africa may be appropriate instruments 
for humanitarian intervention in theory, their organizational, financial and military 
capacities, and as their fund of experience, are likely to be vastly inferior to those of the 
United Nations operations. The UN should therefore keep in mind the limited resources 
of regional organizations when authorizing them to deal with conflicts. UN cooperation 
and support of regional arrangements may take a number of forms, including 
consultation, mutual diplomatic support, operational support and technical assistance, co­

deployment offerees, and joint operations.
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Coordinating the Training and Use of African Troops in UN Humanitarian 

Interventions in Africa
In the light of the reluctance portrayed by great powers in intervening in 

dangerous situations, there is a lot to be said for troops coming from the region of the 
crises. It is encouraging to note that even before Boutros-Ghali decided on an all-African 
force for UNAMIR II, a number of African countries had made significant efforts to 
protect Tutsis in danger. Following the withdrawal of the bulk of UNAMIR I troops, 
Ghana (whose contingent of troops constituted one of the largest offered by member 
states to the operation) remained throughout the killings and was active diplomatically in 
trying to seek an end to the massacres within the OAU’s context. Tunisia (whose handful 
of soldiers protected more than 600 threatened Tutsis and moderate Hutus) and Senegal 
as well, played truly remarkable and instrumental roles.

It has been established that ‘in contrast to the long tradition of developed 
countries providing the bulk of the troops for UN peacekeeping operations during the 
organization’s first fifty years, in the last few years 77 percent of the troops in formed 
military units were contributed by developing countries.’’ Hence, plans to strengthen 
rapid response by African peace-keeping forces (e.g. the African Crisis Response 
Initiative, spearheaded by the U.S) should be carried forward.

Systems of planning and response to humanitarian crises should go well beyond 
focusing on the ability to deploy troops with speed. They must include , for example, 
planning strategies. The UN can support regional contributions through creating a 
common standard and set of procedures for contingents that could be used during pre­
mission training at the national level. The Secretariat could send a team to confirm the 
preparedness of each potential troop contributor prior to deployment. The training would 

have to be carried out on an ongoing basis.
A system of UN sponsored regional troops may be for from ideal. It may pose 

many risks. However, in an environment of few alternatives - a minimal great power role 
and a grossly under-funded and under-supported U.N, there may be no other practicable 
way for the international community to undertake humanitarian intervention.

http://www.rcliefwcb.int/hbrarv
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