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ABSTRACT

Not so long ago, the status that the refugee problem has acquired in international
politics today was unimaginable. What was viewed as a passing cloud by the
international protection regimes undl last mid century has buttressed itself amongst us —
needing attendon. In order to explore the way ahead for refugee protection it is
important to situate the various conventions and the refugee protection regime in their
present context. What are they and what are their relevance as instruments of protecting

refugees?

Many states having realized the urgency and the intetnational nature of the refugee
problem have acceded to the 1951 Conventon on the Status of Refugees. This is
because the existence of the refugee concept and the institution of asylum must depend
not only on the will to protect and to abide by international legal obligations but also on
issues stll considered sovereign. Itis difficult to reconcile the recent and abundant
evidence of the failure of state responsibility, the increased incidence of violations of the
most fundamental of refugee protection, the acknowledged tension between the
assistance and protection agenda of UNHCR and the challenge by some government of
the authority of treaty bodies deciding on refugee rights with the view that supervision as
it now stands — using diplomacy and institutionalized dialogue —~ is sufficient. Itis true

that state parties to the 1951 Convention continue to flout obligations under refugee

law.

The result of the cutrent deterioration of the refugee regime is that escape from violence
and persecution has become more difficult, and refugees who manage to reach a place of
relative safety are less likely to be allowed to enter and remain there. Many states have
failed to instinite measures that discriminate between refugees and other unauthorized

migrants. They are subjected to harsh and restrictive conditions, effectively foreclosing
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their chances of rebuilding their lives in a new country. The core of the refugee
protection is increasingly disregarded. As wars and campaigns of repression continue to
target civilian populations, the victims have fewer options for refuge from suffering and

death.

The emphasis in this research is to examine the performance of Kenya in refugee
treatment since it acceded to the 1951 Convention on Refugees; the 1967 UN Protocol

as well as the 1969 OAU Convention on Refugees.



CHAPTER ONE

1. BACKGROUND TO THE REFUGEE PROBLEM

1.0 Introduction

The definition of a refugee remains a highly contentious subject. This is because
depending on how one defines it, a refugee have access to political asylum, receive aid
and be granted international protection or being left without any officially recognized

status or help at all.

However, the most universally accepted definition of a refugee is found in the Article

1A(2) of the 1951 Geneva Convention which states that:-

“....any person who owing to well founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group or political opinion is
outside the country of his nationality and is unable or owing to such fear, unwilling to
avail himself of the protection of that country; or who, not having a nadonality and
being outside the country of his former habitual residence as a result of such events, is

» 1

unable ot owing to such fear, and is unwilling to return to it”.

The term is often popularly understood in far broader terms, however, encompassing
persons fleeing wat, civil strike, famine and environmental disasters. The original
drafters of the Convention confined the definition to petsons escaping human rights
abuse and also confined it to Europe. This only came to an end in 1967. As of 1999,

the Conventon and protocol had been signed by 134 countries?

! United High Commissioner for Refugees (1988) Handbaok on procedures and Criteria for determining Refugee Status,

Geneva UN page 11
2 ibid



This study uses the definition based on 1951 Geneva Convention on Refugees to mean

that Convention together with the 1967 Amendment as well as 1969 OAU Convention
on Refugees. This helped to simplify the usage and bring clarity to the study.

[alling outside the conventional definition of refugees and also overlooked by other
international bodies are internally displaced persons, people who flee for the same

reasons as refugees but who do not cross an international border.

David Kory defines the Internally Displaced Persons (IDP) as “persons who have been
forced to flee their homes suddenly or unexpectedly in large numbers, as a result of

armed conflict, internal strife, systematic violations of human rights or natural or man-
made disasters and who are within the tetritory of their own country’

This fact alone therefore makes the Internally Displaced People more vulnerable than

the refugees themselves.

The following statistics 4 underscores the importance of the IDP’s in the internatonal

relations issues of the African continent in particular: -

Of all displaced people in the wotld 40% are Africans; 60% of Africa’s uprooted people
are from four countries (Sudan 4.4 million; Angola 2.5 million; Burundi 1.1 million;
DRC 1.6 million); A third of all Africa refugees are seeking asylum in countries that are
themselves experiencing armed conflict; 1.2 million African refugees have fled to

potentially unsafe asylum countries and one of every nine uprooted people world-wide is

a Sudanese.

‘These statistics prove beyond doubt that IDPs must be looked from the same angle as

the refugees themselves.

' Kory A.D. (1999) Exodus within Borders. Brooking Instirutions U.S.A., page 11
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Even the UN acknowledges this fact and admits that majority of the IDPs are found in

the Hom of Africa where refugees have returned home only to find themselves

displaced, along with civilians fleeing war and soldiers who have been immobilized.

Itis clear therefore from the foregoing that both are important playets in international
politics. However, for the purpose of this paper I considered only refugees who cross

internatonal borders.

As evet-larger numbers of refugees seek to flee across their borders, questions have
arisen to the extent of the burden that countries of asylum can reasonably be expected to
sustain. This has also brought a re-examination of UNHCR and other international

agencies in their planning, management and funding of their worldwide network of

protection and relief programmes.

The complexity of refugees flow has also brought into sharp focus their role in

international relations as well as suggested ways of resolving the refugee problems.

1.1. The Research Problem

The fact that large influxes of refugees into the countties of asylum pose multtude of

problems which range from secutity and challenges to the education, public health and
environmental structures, the solutions of the refugee problems is a top priority for all
the stakeholders like the governments, intetnational relief agencies and in partcular

United Nations High Commission for refugees.

*ibid 11-13
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The complexity involved in settling down the refugees in the countries of asylum has
seen a lot of persecutions, human rights violations, and repression. Conflict and natural
and human made disasters. However, the 1951 UN Convention on Refugees seeks to
ensure that refugees received reasonably human treatment at the hands of whichever
country that acts as their host. Therefore this ever growing numbers and frequencies of
refugee flows have been accompanied by a growing reticence of states to provide

asylum.

The Research Question therefore was: « TO WHAT EXTENT CAN THE NON
IMPLEMENTATION OF REFUGEE LAW LEAD TO A RISE OF REFUGEE
ABUSE ? »

1.2 Research Objectives

1.2.1. Overall Objectives

The research had an overall role of adding to the growing body of the knowledge about
the rights and duties of refugees in the countries of asylum especially in the light of the

conventions on refugees and stateless petsons.
1.2.2. Specific Objectives

Specifically the Research aimed at achieving the following: -
a) Examining the extent which Kenya has implemented the 1951 UN Convention
b) Tracing the origin of the refugee problem in Kenya
c) Looking at the efforts made to contain the refugee problem in Kenya to-date

d) Critical analysis of confinement policy as a solution to the refugee problem.



1.3 Justification
1.3.1 Academic Justification

Recently many governments all over the wotld have grown intolerance toward refugees.
This problem can be attributed to many factors inter alia diminishing resource based and
/or political policies. As a consequence many refugees who seek asylum undergo very
inhumane treatment contrary to the international community’s role for legal and ethical

obl.igations to protecct and aid rcfugccs.

Litetature related to the protection of the rights of refugees are hatd to obtain and

information of how many refugecs have their rights abuse is rarely found. This absence

of data is replicated internationally as:

“No one knows how many of the world’s 15 million refugees suffer from human rights
abuse”.®> Because refugees are now identified as an important actor in the international
arena, mote and more research needs to be done so that the rights of the refugee in a
host country can be brought to light and countties encouraged to adopt and implement

the convention. This paper attempted to fill this gap in the literature.

1.3.2 Policy Justification

Kenya, which is currendy hosting 203,500 refugees, is yet to enact national refugee
legislation. © This research along with others will go a long way in providing the Kenya

government the basis to enact national refugee legislation.

> Carey-wood,, J. Duke, K, Karn, V.Marshall, T (1995) Resctidement of Refugees in Britain. Home Office Research study,
London. Page 5

“ UNHCR 200 Global Appcal Page 78
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The government will also use the information to ensure that the refugee camps in Kenya
uphold the rights of refugees within the framework of the conventon relating to the
status of refugees. This is because Kenya has acceded to the 1951 conventon and its

1967 protocol and the 1969 OAU Convention.

1.4 Literature Review

1.4.1 Refugees in General

Many wtitets have vatiously attempted to define a refugee. Many definitions have come

up for political ot economic expediencies.

In to explaining how refugees can be classified, Kunz divided them into three distinct

groups, derived from refugees’ attitudes towards their displacements.” Those refugees
whose opposition to political and social events at home is shared by their compatriots,
both refugees and those who remain in home areas, are called majority identified

refugees.

Refugees who have left their home areas because of active ot latent discrimination
against the group to which they belong frequently retain little interest in what occurs in

their former counttries. These Kunz calls events related refugees.

A third type of refugees includes people who decided to leave their home country fora
variety of individual reasons. These self alicnated refugees feel alienated from the

society not by any active policy of that society, but rather by some personal philosophy.

7 Kunz. E. (1980) “the Refugee Experience” Pages 118-135 in Refugee: The Challenge For the Future, Academy of the
Social Science, Canberra )
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In the African context, the majority identfied category that can be applied to 2
significant portion of the current refugee population, as well as almost all refuges created
in the period of anti-colonial wars. Kunz noted that *... these refugees identfy

themselves enthusiastically with the nation, though not with its government:.”

Gerly Van Kessel of Refugee Department in Canada posits in Forced Migration Review
of April 2001 that the current talk on refugees has failed to acknowledge the nexus
between migration and asylum. According to him the biggest question is the manner in
which asylum seekers get to western counttries. Given the phenomenon of
undocumented, impropetly documented and uncooperative asylum seekers, how many

resort to illegal activities once they enter the country have made the task of decision

makers on refugees very complicated.9

1.4.2 Background to the Refugee Problem

Mostowitz says that long before any international system was created to assist refugees

ot to prescribe their protection from forced return in international law, refugees fled and

. - . . 10
sought protection outside their countries.

Broadly speaking, refugees can be found in the earliest literature, wanderers in exiles,
seeking asylum. The Bible is replete with such stories for example the human history
begins with the expulsion of Adam and Eve from the Garden of Eden."

8 Grahl — Madsen .A. (1996) The Status of Refugees In International Law V1. 1 A.W. Sijthoff, Leiden. Page 30
? Gerry .V. K. (2001) “Global Migration And Asylum” “In Forced Migration Review”” April 2001, Page 10

" Moskowitz .M. (1990) The Roots And Reaches Of Ug
Noordhoff,Maryland. Page 51

" Holy Bible Genesis 2:2

ed Nations Actors And Decisions. Sijthoff &
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The Israelites escaped from slavery in Egypt and wandered through the desert in search
of a new home. The Christian birth narrative in the Gospel according to Mathew'* says
that an angel came to Joseph telling him to take the child and his mother and flee to
Egypt in order to save the baby from Herod, who subsequently killed all the male

children in Bethlehem who were two years or younger.

The theme of escape from persecution is also central to Islam. One of the Islam’s
central events, the Hegira" from the word for exile “Hijra” marks the flight of the
Prophet Mohammed from the persecution in Mecca and Medina in the year 622.

This theme of exile and getting asylum elsewhere is also found in the Eastern religions
traditons. In Hindu epic poem, the Ramayana, on the eve of his ascendancy to the

throne, the hero, the god Rama banished to the forest to live in exile for fourteen years."

Grahl-Madsen .A. also talks for the history of asylum. The idea of asylum can be found
in the earliest Anglo-Saxon legal code that of King Etherlbert in 597, which sets
penalties for violating a church’s offer of sanctuary. In 1887, Alfred the Great’s legal
code exptressly provides that any man who flees to a2 monastery shall be protected for

three days, during which time he may come to terms with those seeking him out.

Refugees movements mark key milestone of American history. The pilgrims who
started settlements in New England in the seventeenth century soon after James I
abolished sanctuary were themselves refugees fleeing religious persecution in England.
The words of poet Emma Lazarus' etched on the base of the Statute of Liberty attest to

Ametica’s tradiional welcome to refugees:

12 ibid Mathew 2:11-18
'* Holy Quran
" htp:/Hinduism.about.com

!> Grahl-Madsen (1 966) “The

aw” in Journal of Peace
Research pape 278-289.
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Give me your tired, your poor
Huddled masses yearning to breathe free
The wretched refuse of your teeming shore
Send these homeless, tempest-tossed to me

I lift my lamp beside the golden door.

The lack of protection from one’s government is a key element in the concept of
refugee. Examples of recorded refugees influx since the Westphalia Treaty include the

one caused by he religious upheaval and civil war of the 17" Century in Britain.

The Balkan wars of 1912-1913 torched off mass exodus of refugees in South Eastern
Europe that continued throughout the first wotld wat. In the aftermath of the war the
Russian Revolution created 1.5 million refugees; placing enormous strains on European

stability.

Other wars which brought refugee influx, included the rise of Nazism in Germany in

1933 and the second wotld war which displaced an estimated thirty million people.

Modern refugee movements and problems have not been limited to Europe. Mote than

a million Palestinian Arabs fled or were evicted after the partition of Palestine in 1943.'

The conflicts in Africa since the 1960’s have also contributed to big refugee flows

throughout the continent.

16 Time Magazine December 2, 2002



0.
Haberson .J.W. and Rothchild .D." say that although the end of cold war brought lesser
tensions internationally — Africa experienced a new wave of refugee.. Ethnic and
political divisions continued unabated and created new refugee flows out of Libetia,

Somalia, Sierra Leone, Congo, Rwanda, Burundi just to mention a few.

1.4.3 The Refugee Problem In Africa

According to the most recent data available, there are nearly six million refugees in
Africa.’® These refugees fled their home countries that were overtaken by violence and
ravaged by famine. The refugees have been forced to settle where they are generally

unwanted and have often been left to fend for themselves,

The last four decades have seen many changes in both the size and distribution of the
African population. The varied socio-political changes that have occutted in Africa have
also led to a large number of regional conflicts and civil wars. These conflicts have
displaced millions of people, both within and outside their home countries. By 1995, 5.8
million Africans were displaced outside their countfies'® escaping famine, violence ot
fear of persecution on ethnic, political or religious grounds. While the United Nations
High Commission for Refugees provisionally “does not see the light at the end of the

tunnel.”’?

Holborn says that during the anti-colonial era in Africa, refugees were often perceived as

comtrades in struggle against oppression.”!

'" Haberson .].W. and “Rothchild .D. (eds) (2000) Africa In World Politics. Oxford University Press, Oxford. Page 52-73
'* US Committee For Refugees. 1981 to 1996. World Refugee Supvey, US Committee For Refugees, Washington page 4
17 jbid

2 Crisp .). 1984 Some da. BRC, London page 254




il
Today, however, where refugees greatly outnumber the local population, are from
different ethnic or religious backgrounds, or settle for long periods of time, a great strain

can be placed on any welcome they might receive.”

Many academics have written on the durable solution to refugee problems in Africa.
Godwin-Gill® says that these solutions are: resettlement to a third country, local
integration and voluntary repatriation has increasingly become the solution of choice for
governments, NGOs and UN agencies. This incteased emphasis and promotion of
repatriation, as the ideal solution for African refugees has not been without controversy.
Those who have critcised include Harrel-Bond™ and Kibreab.™ They say that, ideally,
decisions regarding the resolution of any refugee situation should be made by the

refugees themselves.

Kirbeab, however, gives a summary of the literature on Africa and refugees as lacking in

both quality and quantity.”® More work needs to be done.

1.4.4 The Refugee Problem in Kenya

UNHCR estimates that Kenya hosted apptoximately 245,000 refugees at the end of
2001, including an estimated 160,000 from Somalia, some 70,000 from Sudan neatly
5,000 from Ethiopia, more than 5,000 from Uganda and more than 3,000 from other

countries.?

#* Holbomn .L. (1975) Remgwwwn Scarecrow Press, New Jersey page 843

2 Rogge .J. 8 Akol J. (1989) “Re
Review. 22 (2) Page 184-200

2 Goodwin-Gill .G. (1986) “Inters
Migration Review 20(2) page 193- 219

# Harrel-Bond .B. (1985) _Humamsanammm_a.humghnﬁ;kgt_“ African Affairs 84 (344): Page 313

% Kibreab .G. (1985)
Page 91

2 ibid
¥ UNHCR (2002) ity Servi akutna Sub-Office. UNHCR

a”". International Migration

kers”. Intemational
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Currently Kenya has no refugee law; consequently, the hundreds of thousands of
refugees living in Kenya have no legal status. Absent national refugee legislation and
adequate financial support for the government refugee eligibility commission, the legal

framework for implementation of a refugee assistance programme in Kenya.

Obura A.P. * says that Kenyan authorities require refugees to live in three designated
camps near the village of Dadaab in the country’s remote east and in three camps known

as Kakuma in Northwest camp.

UNESCO PEER while commenting on the Great Lakes refugees in Nairobi in 2001
gave a detailed origin of the refugees who are living in Kenya.” The report says that the

refugees from Somalia fled from Southern and Central Somalia to Kenya during the

eatly 1990’s to escape civil war and famine.

Refugees from Sudan have been brought about by the continued civil war. An average
of one thousand new Sudanese refugees came to Kenya each month during 2001. Some

seventy thousand refugees from Sudan were in Kenya by the end of 2001.

Refugees from Ethiopia ate neatly six thousand. UNHCR granted two hundred and
fifty Ethiopian soldiets and university students who sought asylum in Kenya during
2001. UNHCR transferred neatly half of the new refugees to the Dadaab camps, while

many chose to remain in Nairobi.

The report ends by talking about the refugees from Tanzania. According to the report,
clashes between police and opposition demonstrators on the Tanzania Islands of Pemba
and Zanzibar escalated into violence that killed dozens of civilians and forced more than
two thousand persons to flee to Kenya in January 2001. Nearly all the refugees fled by
boat to the south-eastetn Kenyan coastal village of Shimoni.

* Obuzra A. (2002) Evaluation of UNHCR Peace Education Programme in Dadaab & Kakuma, Kenya Page 11
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The Executive Committee of the programme of the UNHCR in its 46™ session in

Geneva in 1995 gave a historical background to the Kenyan refugee problem.*

It is said that the first recorded case of refugees in Kenya was in the 1940’s when Kenya
played host to both Hutu and Tutsi refugees from Rwanda and Burundi, most of whom
had integrated into and become part of the Kenyan community. Following this

development the Government of Kenya appreciated the difficuldes involved in tackling

the situation supported in international community’s efforts in that regard.

Today the number of refugees in Kenya has dropped substandally owing to voluntarily
tepatriaton and the resettlement of refugees in the third countries. The ones who have
benefited mostly ate refugees from Somalia and Sudan. The Kenya govetnment was
happy at this development as apart from straining the resources to keep the refugees this

also gave the refugees 2 future to look forward to.

Local media has lately been very active in writing and reporting on refugee matters,

especially on the human rights abuse of the refugees as well as any development on the

legislation of the Refugee Bill.

The East African Standard,* The Daily Nation™ as well as the People daily*> have

contributed positively towards this study.
1.4.5 Causes of Refugees Influx

Many writers in international relations have written variously about the causes of refugee

influx. Loschet® notes that refugee problems can be caused by any of the factors below:

2 Ibid

* Report by Mr. Larsen (1995) during the Executive Committee of the Prograrmme of the UNHCR in Geneva

" East African Standard April 16, 2003 “Government To Locate Refugees Qutside Camps”.

*2 Daily Nation April 11, 2003 “15 year old Girl Raped in Broad Daylight”.

** The People Daily Thursday May 1, 2003 “Refugees Protection: Why Kenya Needs To Adopt National Refugee Policy”.
" Loscher (1993) Beyond Charity. Macmillan, New York, Page 84
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Firstly, wars can cause major refugee problems as Selm-thorbum notes, “World War 1

alone uprooted twelve to twenty million people across Europe”.”

The second cause that is prevalent in Africa especially is the military coups. The coups
in Africa have been more often than not accompanied by political disturbances, which

consequently trigger off the refugee problem. Immediately after the coup that brought
him to power in Uganda, Idi-Amin expelled all the Indians leading to a refugee crisis as

most of them fled to Britain and Canada.

Thitdly, refugees problem is caused by human rights violation in one country against a
section of its population. An example is the Rwanda genocide. More than 2 million fled
Rwanda following the genocide in 1994. There wete teported cases of gross and
widespread abuse of human rights prior, during and after the genocide. These ranged

from murder; rape; confinement amongst others.

These views ate also shared by Kory®*. He posits further that most human rights abuses

go unreported.

Refugees problem can also be brought about by lack of governmental protection leading
to an invasion by another country. An example per excellence is the 1994 Chechnya war
where a third of the population fled their homes following the Russian invasion at the
end of 1994. Because they had not crossed their international border, they were not
technically refugees. But Russia agreed to let the UNHCR provide humanitarian

assistance.”’

3% Selm — Thorbum op cit
¥ Kory, opcit

' Larsen op cit
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Daniel S. Papp argues that there are cases where the population has simply “gtown so
rapidly that land can no longer support the number of people that are present. This in
turn can lead to international tension and conflict as refugees seek to move across
national boundaries to seek better land or more food.*® His argument is also supported
by Art J.R. & Jervis R* as well as Loscher.* Another cause of refugee problem is
famine. The 1985 Ethiopian famine combined with crop failure and war to produce a

very big refugee influx to the neighbouring countries especially Kenya.

Crummey D.* talks of the Algeria refugee problem of the late 1950’s. He says that this
marked the first modern refugee problem in Africa. Two hundred thousand people fled

to Tunisia and Morocco to escape imprisonment and tortute at the hands of the French

forces.

Bertelsen ].S.** attributed the refugee status of the Palestinian Arabs between 1948 to
1956 to the fact that their leaders had interest that were competitive and not integrated.

Disunity amongst them made them easier to manipulate. They had to be resettled to

new lands.
1.4.6. Effects of Refugees in the Country of Asylum

Loescher G. says that refugees have some political uses. According to him “the export
of refugees can also be used as a bargaining chip in interstate negotiations over trade and

bilateral political recognition”.*

" Papps D.S. (1988) C
page 510.

" Art .J. R. R & (1985)
Co. Boston page 101

o of Maemillan, New York

aking. Little Brown &

" Loscher opcit

! Crummey .D. (1986) B&Wﬂi&ﬂm Oxford Umversnty Press, New York Page 293-312

*2 Bertelsen J. S. (1977) Nonstate Analysis, Payer Publishers, New
“York, Page 27

* Loscher G. (1993) op cit page 21
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Papademetriou D. and Martin P* also agree with him and especially talk of the political
importance of the refugees during the cold wat. During the cold war refugees from
communism were welcomed by countdes of the West. Until recently, the West has seen
refugees as symbols of foreign policy, to be exploited as part of a continuing propaganda
campaign. Infact Loescher posits that refugee and defector became synonymous during

the cold war.

Refugee influx may also bring a rich base of professionals. Pam O’Toole® while
presendng for BBC 1 in A changing Wortld narrates of how the highest ranking diplomat
in South Vietnam when Saigon fell in 1975, Quang Luu escaped to Australia where he

rose the ladder to become the head of SBS — Australia’s multicultural, multethnic

broadcasting station.

Humanitarian Aid has also been politicised. The practice of using refugees to serve

strategic or military objectives has been used widely by small and big countries and even

by refugee warrior groups.

These views have been supported by among others Miller* while reviewing the

Operation Lifeline Sudan’s activities.

Negatively refugees have the following effects: The countties of origin can use its
refugees to destabilise other countties. Moskowitz M., Loetsche and Lillian R.B. among
other agree that in a number of cases the sending countries have armed its citizens in a

foreign land to wage animosity. The cuttent problems in Ivory coast, according, to

+ ibid
' BBC Magazine, December 2001 Pg. 17

# Miller L.B. (ed) (1986) Dynami
Pg 91

s. Prentice Hall Inc. New Jersey
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president Laurent Gbagbo is a result of the economic refugee from Liberia and Burkina

Fasso being armed by their Military governments to topple the Ivorian government.

Refugees can also strain the economic resources of a country. In 1991-1992,
Bangladesh, one of the world’s poorest countries received several hundred thousand
fellow Muslims from neighbouring Burma, despite devastating effects of this policy on

the country’s local economy and environment.

While talking on Statecraft on Nation TV on March 6™ 2003, the Minister of Home
Affairs under whose docket refugees fall, Mr. Moody Awori*’ talked of refugees straining

further the already strained economic resource base of Kenya.

The Editor of “Marwell Zoological Patk™*® while analysing the effect of the events of
11™ September, 2001 in United States and the subsequent conflict in Afghanistan notes
that the greatest environmental impact of the war was as a result of the refugee both in
Afghanistan and the countries neighbouting it. This was because the dependency that
each refugee camp had on the natural resources in the immediate area greatly outweighs
the available resources. A secondary effect of refugee is that mobile species will be

driven from suitable habitat into less habitable atreas.

Kahler M. has also argued that refugees more often than not are seen as causes of

interstate tension as is seen in the continuous Somalia-Kenya relatonship.

UNHCR has also reported cases whete tefugees have been attacked by the local citizens
because of competing for resources. UNHCR 2001 Global Appeal notes for instance

notes that there was a chronic problem of rape and violence when refugees went to

collect fitewood around Kakuma camp.*

17 Moody Awori as interviewed by Nation TV on 6 March 2003
** Marwell Zoological Park Magazine (September 2002) page 12
" Kahler .M. (1979) Refugees. Oxford University Press, Oxford page 143



1.4.7 UN and Refugee Protection

Goodrich L.M. and Kay D.A.” talk first of the advantages the states get from affiliating

themselves to internatonal bodies like the UN.

During the past century and a half, while international organisations having been taking
form, the world community has been shrinking physically but growing in terms of
human interactions. This is even more real now with the globalization impacting the

whole world.

Lillich R.B.* posits that the traditional international law predating the UN charter in
1945 was nototiously a law of naton rather than a law of people. The individual was not
recognised. He adds that if a state committed a wrong against a refugee, then that
wrong was translated into a wrong against the alien’s state of nationality. At that point it

could be handled by the international law through diplomacy, arbitration ot even wat.

3353

Under what he refers to as “Vattelian ficion™ refugee himself had no right, which was

cognisable by traditional international law against his country of asylum.

The eatly international law and how it is related to the refugee is also tackled by William

F.*and Taylor P and Grood A.* among others.

* UNHCR 2001 Global Appeal page 79

3! Goodrich L.M. and Kay D.A. eds (1973) International Organizations: Politics and Process, The university of Wisconsin
Press, U.S.A. page 73

22 Lillich.R.B. (1984 The H
121

3 ibid
™ William .F. (1934) Culture Survival, Prentice-Hall, New Jetsey page 54

aw. H.M. Johnson, San Francisco page
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Bommett D.W.* clarifies that the development of UNHCR has been, in the main, a
response to evident need atising from an international problem. His views are also

shared by Kaishoren F.*” and Luard E.*%.

Luard E.” also traces the history of the Diplomatic protection for the refugees.
According to him, the diplomatic protection of refugees can be traced to the end of the
middle ages where two principal methods had emerged for their protection: Firstly way
grandng of privileges for alien communities en masse as in the case of the trading

communities in the middle far East. Secondly, was the system of licensed reprisals by
injured alien’s sovereign.

The law of Nation is the first attempt, however, to address the issue of refugees at an
international level. Swiss Jurist Emmerich de Vattel gave an international underpinning
of the doctrine. It stated that states were entitled to protect their citizens abroad if it so

chose. However, it was under no duty, domestically or internationally to do so.

These views are also concurring with the ones written by Greig D.® and also Williams

F.!

The importance of UN through its agency in solving the refugee crisis is dealt with by

various authors.

» Taylor .P. and Grood A. (eds) (1988) International Institution At Work Biddles Lid, Gulidford page 12-17

* Brommett .D. W. (1982) The Law of International Institutions Stevens & Sons, New York page 69-81

*7 Kaishoren .F. (1987) World Population - Turning The Tide: Three Decades of Progress, Graha and Trotman, London
page 111-112

* Luard E. (1979) The United Natons: How It works And What It Does, Macmillan, London Page 40

# ibid

“ Greig .D. (1976) Refugees: A Third World Dilemma, Rowman & Littefield, New Jersey page 62
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Roberts A. and Kingsbury B.®* have written on the inadequacies inherent in the UN
system while admitting that UNHCR has alleviated to a reasonable degree the refugee

crisis.

Sir Kenneth Baily in Moskowitz M. said that “the resolutions and conventions made by
UN may today look like only a recommendation, ot even a mere ‘voeu’. Butitis to be
remembered that propaganda can create pressure that can create practice and that

practice can create law”.’

Crozier B.* is quoted in International Political Science Abstract Volume XXVII, No. 3-
4 as saying that UNHCR has more than any other body in the history of mankind done

much to improve the lives of refugees.

UNHCR was established on 14™ December 1950 by the UN General Assembly. The
agency is mandated to lead and co-ordinate intethational action to protect refugees and

resolve refugee problems worldwide.

Hakorirta,*® Cohen® and Rutter® while giving the history of the UNHCR also
emphasize that the primary purpose of the UNHCR is to safeguard the rights and well
being of the refugees in their countries of asylum. It also strives to ensute that everyone
can exercise the right to seck asylum and find safe refugees in another state, with the

option to return home, voluntarily, integrate locally or to settle in a third country.

61 Williams .F. op cit

%2 Roberts .A. and Kingsbury .B. (1996) Linited Na
Clarendon Paperbacks, Oxford

“* Moskowitz op cit

“ Crozier .B. (1999) in Intenational Political Science Abstract Volume XXVII. No. 3-4 page 56-58

% Hakotirta .H. (1991) B&—%QG-BM Lexmgton Books, Massachusetts. Page 117

* Cohen .S. (1995) The Ca ion. Home Officer Research Study, London page 2

" Ruttr .5.A. (1990) h In Africa: lem And P . African World Press, New Jersey
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1.4.8 1951 UN Convention on Refugees

Many wrtiters have dwelt on this conventon. Weis P.°® says that the convention came
into being when it was realised that the refugee phenomenon far from fading away or
even diminishing had grown enormously. Other writers who have written the same

include Akpan M.E.® and Lillich R. B.”®

Lillich R.B. and Bennet A.L.” talks of the specific rights and freedoms. Lillich”
differentiate between the two different rights of a refugee. First the basic tights which
are laid down in absolute terms and which bear no relations to rights enjoyed by other
groups. Secondly he talked of equated right, which is expressed as being equal to rights

possessed by other groups of petsons.

Roberts and Kingsbury’> however say that the convention was not devised to deal with
mass exodus. Plano J.C. and Riggs R.E.” say that even with the inherent flaws in the

convention, it is still the only hope of genuine refugee problems solution.

Lillich (1984) and Ferris (1993) describe the flaws that are inherent in the convention.
For instance it does not grant refugees an affirmative right to enter the territory of state
parties. This is contraty to the League of Nations, whose 1933 convention on refugees

Provided for such a right.”

™ Weis .P.(1979) N&m@ummmmm Sijthoff and NoordhofF, Maryland page 46

“ Akpan M.E. (1976) Refugee es, York Lanes Press, Ontarin. Page 69

™ Lillic opcit page 84

' Benner A.L. 91988) “Documentary Note: Rutal Refugees In Africa.” International Migration Review 15 (1): 213-218
™% ihid

"? Roberts And Kingsbury op cit

" Plano J. .C. And Rigss .R.E. (1967) Forging World Order

" Lillich E. op cit
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The convention also does not resolve the fundamental problems which refugees pose
for the international community. For instance, it does not require state hosting refugees

to integrate them completely into their social, economic, political and legal fabric.

Lillich goes ahead to say that “in short the refugees convention is clearly not a

convention on the reduction of refugee hood”.”

Luard E.”® and Cassese”” have looked at the complex relationship between the
convention and the general international law. Cassese (1975) says that the refugee rights

of the UNHCR are analogous but all the same their implementation and enforcement

must command attention.

According to both Luard and Cassese, the convention is finding its use limited because:
firstly, there is doubt of its validity under the general international law; secondly, there is
the possibility of conflict between the convention and the municipal and the

international law; lastly, there are no punishments meted out to the offending states.

Wijngaert C.V. while examining how to balance the rights of an individual and the
international law talks of the principle of non-refoulement.”® According to him, this
principle operates in the framework of the 1951 convention and the international law in
general. It applies to genuine political refugees whom he differentates form the “de jure

5 79

refugees™.

> ibid
" Luard .E. op cit

"7 Cassese .A. (ed) (1975) Curren
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The different categories of refugees which can be identfied and who not all belong to

the 1951 convention can also be found in the works of Grahl Madsen A.% and Davies.”

Starke J.G.* talks of the difficulty of the universal applicability of the convention. He
argues that a refugee entering the territory of a state becomes subject to its laws in the
same ways as citizens of that state. He adds, however, that some states deny the
refugees basic human rights, which he says is very unfair. His views are also shared by
Kalshoren F.* who adds that the refugees in camp must be treated under the 1951

convention.

Finkelstein L.* emphasize further that the convention has little incentive to inverign

against destructive or illegal acts in regard to refugees. Even over a longer term, after

the immediate need for action on behalf of the refugees, UNHCR uses the instrument of
publicity with great caution. The possibility that the instrument of publicity can be used
signify, however, that pressure can be put on govetnments which abuse the rights of a

refugee.

Leiden A.W.S.% and Falk R. A. et al* have both appreciated the fact that the 1951
conventions cannot be policed and hence thete is a need to rethink of ways of making

sure that states which adopted it follow it for the betterment of the refugees.

M Grahl-Madsen A, op cit page 200
*! Davies .J. (1990) Displa e, Hans Zell Publishers, London

" Starke J. G. 1989) Lxmmg_b_lm_e_amna!i@w Butterwoths London Page 23-25

i Kalshoren .F. op cit
™ Finkelstein .L. (ed) (1987) The Policies In The United Nations System. La Grange, Illinois page 37
" Leiden .A. W. S. o cit page 72

“ Falk .R. A. & Deng .S. (1993) Protecting The Dispo
University Press, Oxford page 111
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1.4.9 Conclusion

From the literature review, it is clear that gaps exist. Taken as a whole, the impression
gained from the review of the existing literature on refugee is one in which lists of
factors have overcome theoretical rigours. There are abundant typologies but little

agreement.

Secondly most of the literature concentrates on refugee situation with little reference to

Africa and Asia. Kenya is only mentioned in passing.

Whereas the critique of the 1951 Geneva Convention on refugees is almost unanimous

on the gross human rights violation on refugees, there is little literature on the actual

human rights violation or suffering,

A lot of the existing literature has also focused on the existing international instruments
for addressing the refugee problemn without addressing the historical background of
refugee problem.

It is the existence of these gaps that this study attempted to address.

1.5.0 Conceptual Framework

While the modern world is divided into roughly two hundred sovereign states, many of
the problems we are experiencing ate global in scale and cannot be solved by nation
States acting alone. Arend Soeteman® talks of one world having many different
traditions, very different ideas and states that are organised politically, the universality of

human rights, ..... About everything of any importance.
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Different developments in our world pose a challenge to legal philosophers. For
instance what are the universal rights of the refugees? What is the function of the state
in modern world as pertaining to refugees? How should the law deal with global

problems like refugee problems?

Consequently the theoretical approach I will use in trying to answet the above problems
is pluralism. Benda-Beckmann® says that legal pluralism as a concept merely points to
the possibility that there can be more than one legal system in a political organisation.
We are confronted with dynamic and changing constellations of legal pluralism
everywhere. The way refugees are treated here in Kenya is different from the way they

are treated in Britain yet they are supposed to be treated equally under the 1951 UN

Convention on Refugees.

According to her therefore these “variations and plurality are a source of considetrable
»89

legal insecurity and social and political conflict.”™ Most refugees are normally thrashed

into a new social and legal environment so sudden that they take so long to adjust.

The concept of municipal law and legal pluralism has generated a lot of debate with
some countries ignoring the agreed upon conventions citing the conflict with their
municipal laws. The crucial issue has been whether or not one is prepared to admit the
theoretical possibility of more than one legal order within one socio-political space. If
law is linked to the state by definition then there cannot be law other than that made or
validated by state. This is the reason many countries where refugees seek asylum do not
implement the 1951 convention and no enforcement mechanism from the UN comes

in.

"' Soeternan .A. (2002) Law As An Intellectual Stepchild In Social Systems And Legal Process, H.M. Johnson, San
Francisco. Page 127

* Benda-Beckman (1989) From the Law of P itive Man to the Sociolegal study of Complex Sacieties, Antropologi,
Indonesia page 67-67

# ibad.
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Cassesse qualifies further the suitability of plurality as the desirable theoretical approach
when he says that most refugees suffer in their countries of asylum because of the
conflict of the UN Convention, International Law and the Municipal Law. According to
him therefote, the enfotceability of the 1951 conventon is difficult or impossible

because of: ™

The convention is very ambiguous under the general International Law.

Thete is a realistic posstbility of conflict between the convention and the general
International Law. There has been little impact of the charter on the development of

International Law.

Consequently refugees have been left to languish in camps as the effect of plurality is
stll being streamlined.

Different constellations of legal pluralism also shape the relations between the refugees

and the state. They will largely define who a refugee is and what rights he has.

Howevet, if the Municipal Law contradicts with the convention as it often does, the
individual refugee might resort to one or more institutions for redress ot worse still may

be confused on which one to go to.

The application of the 1951 UN Convention to the refugees living in Kenya must be ted

to Kenyan Law so that it becomes clear which one overtides the other.

™ Cassesse .A. op cit Page 27
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Pluralism will ensure clarity, unification and standardisation and will bring legal certainty

to tackle the refugee problem in Kenya while upholding the refugee rights as defined by
the 1951 UN Charter on Refugees and the stateless people.

Franker .J.”' says that pluralism is part of the wotld order theory which is necessary when
one looks at the domestic matter like treating the refugees which can potendally assume

a sufficiently important international dimension to become an international agenda.

As a conclusion thetefore it is right to say that pluralism, as an aspect of world order
theory is ideal in assessing the impact of the 1951 Convention on Refugees. It calls for a
peaceful transition from the statecentric approach of solving problems to a world order

based on participatory and legitimate institutions like the United Nations.

1.5.1 Hypotheses

® Non implementation of refugee law leads to a rise of refugee abuse

¢ Confinement policy in solving refugee problem is an abuse of human rights.

1.5.2 Methodology

1.5.2.1 Secondary Data Collection Method

This method involved collection and review of information from documented sources
such as published materials, unpublished academic papers, journals and print and media.

I also consulted vatious relevant websites.

"! Frankel J. (4% ed) (1987) [nternational Relations In Changing wosld, Oxford, New York page 73.
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In addition to consulting relevant academic and NGO literature, systematic surveys were
undertaken of the “official” literature. These included resettlement guidelines, national

resettlement policies, relevant international conventions and legal cases.

1.5.2.2 Primary Data Collection Method

Interviews were conducted with a wide range of academics, officials and organisations
dealing with refugees in Kenya. This served to contextualise official frameworks,
providing a cleater understanding of factors influencing the way they are adopted and

operate in practice.

Refugees who are the key informants were interviewed. The guidelines consisted of
open-ended question, which were administered face to face. This design helped in
gathering as much information as possible, since in most cases questions were asked

with no restrictons.

1.5.2.3 Fieldwork Site

According to the UNHCR estimates Kenya is home to some 213,050 refugees living
mainly in two camps: Dadaab in the north-east (Garissa district) and Kakuma in the

north-west (Turkana District). In Dadaab, the majority of the refugees are Somalis while
in Kakuma, they are mainly Sudanese.

For the purpose of this study, I visited the Kakuma refugee camp. This was because of
the resource limitation. Kakuma was ideal because unlike Dadaab, which only hosts

Somali refugees, it hosts refugees from Sudan, Uganda, Rwanda, Burundi and Congo.



2.0 CHAPTER TWO

2.1.0 INTERNATIONAL REFUGEE PROTECTION REGIMES

2.1.1 Introduction

In this chapter, I will out-line the refugee protection regime and its key components. I
will then portray past developments in the refugee field. I will further examine the 1951

Refugees convention critically and take stock of current protection challenge.

2.1.2 Origins of Refugees

There are many causes of the refugee problem the world over. Firstly, wars have ovet
the years displaced millions of people. For example the Balkans war of the 1912
displaced an estimated 12 million people.! Shortly afterwards First World War displaced
even mote people. In the African context anti-colonial wars uprooted many. Refugees
from Namibia in the 1980s, from Angola and Zimbabwe in the 1970s and from Algeria

in the 1950s all fled their countries because of the effects of foreign domination.?

Other refugee migrations occur due to discrimination and often outright violence where
Some people feel that they are unwanted or unsafe in their own homelands. An example
of this type of migration are Burundi and Rwandans displaced to each other’s country
and to Tanzania, Uganda and Zaire, (DRC).

! Zolberg .A. et al (989) Liscape From Viglence: Conflict and The Refugee Crisis In The Developing World, New York, page 112

* Kunz E. (1980) “The Refugee Experience”. Pages 118-135 in Refugees: ‘The Challenge For the l'uture, Academy of the Social Scicnces
In Australia, Canberra page 44
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Self-alienation has also played a part in igniting refugee migraton. These have been
some cases where individuals or groups of people have been displaced because of
philosophical differences between them and governments. For example, upwards of
twenty thousand Jehovah’s Witness fled from Malawi to Zambia during the late 1960s
and eatly 1970s.> While the Jehovah’s Witnesses were self-alienated, they were subject to
discrimination and harassment prior to their decision to flee. Many Ethiopians and
Kenyan intellectuals who fled from their government tyranny can also be classified as

self-alienated.

Environmental vagaries have also caused massive refugee movements. For example, in
1984 and 1985 many Ethiopians crossed their borders to Kenya and Sudan to escape

from the devastating drought, which resulted in one of the worst famine in recent

human history.

2.1.3 Pre-World War I Instruments For Refugee Protection

The causes, dimensions and consequences of the forced dislocation of people
throughout the human history have always generated broad public concern and

significant national and international action.

Refugee problem like a number of other international problems like terrorism,
HIV/AIDS, money laundering, drug trafficking, slave trade among others has been seen
as a problem needing an international approach to tackle since its consequences go well

beyond any national border. This is the basis of needing an international regime.

} Coles .G, (1985) Voluntary Repatriation: A Background Srudy Paper Prepared For The Round Table on Voluntary Repatriation,
HNI/UNHCR, SN REMO, PAGE 112
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Even long before an organized regime came to being before the World War I, the
International Community had attempted to have a unified approach towards the refugee

problem,

Grahl-Madsen, one of the foremost authorities in refugee affairs, says that the custom of
granting asylum* may be traced along way back. According to him: “Already in the

antiquity there was a well-established-albeit by no means universal tradition of asylum.”

Biblical teaching encouraged the protection of asylum seekers. In the New Testament,
Jesus identifies himself as the stranger, “I was a stranger, and yee took me in”® so that

his followers would consider that feeding and clothing any stranger was just like

comforting Christ himself.

The Christian Church developed a practice of offering asylum to persons who sought its
sanctuary. The principle of Church asylum was affirmed by the Council of Sardis in 347
A.D. and confirmed by the law codes of both Theodosius in the fourth century and
Justinian in the sixth century. In 140 A.D. Pope Cratian codified ecclesiastical law on

asylum, excluding perpetratots of certain crimes from the Church’s protection.’

The principle of asylum has a valued place in Islam as well. In the holy Koran, the most
sacred site in Islam are the Kaaba and Haram that surrounds it. According to Koran,
Abraham established this place when he said “Lord make this place a land of safe

asylum.”® Therefore it is believed that anybody who took refugee in this place was safe

from any harm.

? Asylum in this Research is defined as the protection accorded by a state in its territory or at some other place
subject to certain parts of its organs — to an individual who comes to seek it.

3 Gahl-Madsen (1946) The Sams of Refugee In International Law Volume 1. page i
* lloly bible, Mathcw 5: 35-45
"UN doc. A/9621/Add. 1, pagel]

* Haly Koran 14: 35-37
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Indeed a lot of Islam’s approach to asylum is based in the old Arab traditons of
hospitality that required the desert Bedouin tribes to provide asylum to any stranger who

was unarmed at least for three days.

In the Medieval Europe, asylum is well documented in the works of the founders of
International Law, Hugo Grotius and Emmerich de Vattel’ who emphasized that
politcal asylum seekers needed to be taken care of and not repatriated back to their

governments unless their security was guaranteed.

By 1540 as the power of the crown grew in England under the Tudors and Stuarts, the
patliament abolished church sanctuary for a wide range of crimes like theft, political
thuggety among others, but also designated eight cities like Colchester, Portsmouth,
Oxfordshire, Hampshire etc. where fugitives could find refugee under James 1, the
English parliament abolished sanctuary entirely in 1603-4. Following the religious
upheaval and civil war of the seventeenth century where people who were not part of
the Church of England were considered misfits and were targeted for violence. The

English Parliament followed this in 1708 by allowing foreign protestant refugees seeking

refuge in England to naturalize.'

But the actual practice, on a significant scale may well be 1685 when Louise XI of

France repealed the Edict of Nantes."

" Grahl-Madsen op cit
" Hudson ], (1963) Lorernational Legislation Profile Books, l.ondon Page 42

" Grahl-Madsen ibid Page 3
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2.1.4  Edict of Nantes In The Development of International Refugee Regime

Sixteenth-century Europe was characterized by intolerance and bloody religious wars.
Some countries such as Spain and England, ruthlessly hounded religious minorities.
Others, like Germany, adopted the principle of “Cuius regio, eius religio”" meaning that
the governing a territory decided its religion. Anyone who disagreed with the ruler’s
religious choice was forced to leave the area. War was avoided by keeping religions

apart, with little or no attempt at religious co-existence.

France chose a different path. Geographically, it lay between northern Europe, which
was predominantly protestant, and southern Europe, which was Catholic. By the mid
1500’s, Protestants had become a significant minority in this Catholic country. A series
of religious wars accentuated this division. Numerous peace treaties or edicts to pacify
the trouble as they were called, failed to bring about peaceful religious co-existence. In

1562 Michel de I’Hospital, French Statesman wrote: “Even he who is excommunicated

does not cease from being a citizen.”"
France was suffering economically and socially because of the religious wars. In 1598,

after France had suffered over 30 years of religious war, King Henry signed the Edict of

Nantes.

The Edict of Nantes that Henry signed was made up of four basic texts, including the
Principal text made up of 95 articles and 56 secret articles dealing with Protestant rights
and obligations. Previous peace treaties formed the basic structure of the agreement,
Providing two thirds of the articles. Unlike previous treaties, however, this edict took
along time to prepate. Its exceptional length can be explained by the fact that is sorted

out problems blow by blow, giving it the appearance of a do-it-yourself compromise.

e ———
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The edict granted French Protestants total freedom of conscience. They were also given
the status of a respected minority with rights and privileges. One of the articles even

assured them of protection against the inquisition when travelling abroad.

Historian Elizabeth Labrousse says that considering the way religious minotities wete
treated in other countties, the Edict of Nantes was a document of ““rare political
wisdom.”™ In reality, however, the edict favored Catholicism, which was proclaimed the
dominant religion and was to be restored throughout the Kingdom. Protestants had to
pay the Catholic tithe and respect Catholic holidays and restrictions regarding matriage.
Protestant freedom of worship was limited to specified geographic areas. Other

minorities were not included in the edict. Muslims, for instance wete expelled from

France in 1610.

The edict is now considered a masterpiece of political diplomacy. Recognizing a religion
other than Catholicism opened the way for religious pluralism. It recognized that
religion was not the determining factor in loyalty to the state or national identity. In
addition, criminal activity, not religious affiliation, became the criterion for legal action.

Nikolaus S. says that the edict “marked a decisive moment in the emetgence of the

modem state.”"
Some of the paths mapped out by the Edict of Nantes were later adopted by other
governments. In time many countries tedefined the relationship between religion and
politics, putting the State’s authority on a new footing. In France the path that was
eventually chosen in 1905 was complete separation of Church and State. Itis because of
this that the Edict of Nantes is commemorated once a century and transgressed the rest
of the time. Leatning to lie together in peace and without prejudice was indeed a vital

lesson to be learned 400 years ago. But the lesson is still relevant today.

" ibid

'* Nicklaus .S, (2000) Arguing About Ayylum: The Complexity OF Refugee Debates ln Lurope, Martin’s Press, New York Page 375
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The edict was however dealt a severe blow in 1685’ when Louis XI repealed because he
felt that the state needed to have more control on religion. Consequently Huguenots

were favoured over the Catholics.

Marquis of Brandenburg a few days later issued his Edict of Postdam,' whereby the
French Huguenots were given every facility to establish themselves in his territories. At
that dme, big numbers of Huguenots were also allowed to establish themselves in othet
non catholic countties like Germany, Denmark, England, Holland, Russia, Sweden,
Switzerland an some even went to North America. People moving away from their

countries to others needed refugee.

Historians like Niklaus still content that though religion and ethnic differences brought
the mass exodus of the population in the Medieval Europe (as seen in the numerous

English war), political ideologies (like not supporting the views of the rulers)

characterized the refugees from the French Revolution as well as other skirmishes of the

eighteenth century like the Franco-Prussian wats.

2.1.5 Other Pre-World War I Attempts To Create An International Refugee
Regime

France was the first country to explicitly state that political offenders should not be
extradited back to their countries of origin. In 1832 France made recognition explicit in
the law concerning foreign refugees residing in France, which defined foreign refugees as

“persons residing in France without their own government’s protection.”"

The rule that political offenders should not be extradited back to their countries of
origin found legal expression for the first time in the Belgian Law on Extradition Treaty

of 1834 and later found its way into many other treaties which later gave birth to the

1951 Geneva Convention on Refugees. B

Ao APRSBARA RIS
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In 1982 the Insdtute of international law reiterated that refugees could not be returned
to their countries of origin unless conditions of extradition (including nobody should be
prosecuted for holding a divergent political view) were met. This was meant to protect

the refugee from suffering for holding a different view from the establishment.

In the instruments relating to refugees, adopted after this, we find provisions restricting
the expulsion of the refugees. This cleatly shows that the rule set by the Institute of

international law has been firmly established.

International refugee Regime development was not confined to Europe, Latin Ametica

also passed a number of laws that related directly to asylum seekers. These included the
Montevideo Treaty on International Law of 1884, the Havana Convention on fixing the
rules to be observed for refugees, among othess.'® These countries also emphasized the

need not to repatriate the refugees who are likely to face charges based on their political

beliefs.

2.1.6 Instruments Used For Refugee Protection before The Formation of

UNHCR

While refugees ate as old a phenomenon as our human nature, generally speaking they

wete not seen as a responsibility of the international community until the twentieth

century.

The new wave of tefugee that was seen in the first half of last century was unmatched in
the history of refugee phenomenon. The Balkan wars as well as the First World War
resulted in millions of refugees which in 1921, the Russian Exodus resulted further
millions seeking refuge outside. Second World War resulted in many more people-

seeking refuge outside their countries.
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Solutions to the refugee problems until the formation of the United Nations high
Commission For Refugees were varied and inconsistent. For instance, in 1921, in
response to the Russian exodus, the League of Nations appointed the Norwegian
explorer Fritjoj Nansen as the first High Commissioner For Refugees. Cognizant of the
lack of protectdon that accompanies lack of documents, Nansen produced documents
for Russian refugees, known as Nansen passports, which afforded the refugee

recognition and protectdon.

New refugee movements outside Russia, particularly of Armenians fleeing severe
persecution in Turkey, placed similar demands on the High Commissioner to issue more
Nansen passports. His office also assisted hundreds of thousands of Greek and Tutkish

refuge who were displaced in the early 1920s. With Nansen’s death in 1930, the office

of the high Commissioner lapsed.

For a long time, the League of Nations created a seties of ad hoc, temporary offices to
manage particular groups of refugees. Obviously these did not lead to any permanent
institutions nor broad international agreements. Many non-governmental efforts were

similarly very sporadic. In the meantime the number of refugees just continued to sise.

Another reason that led to massive refugee flows was the consolidation of the
communist rule in Eastern and Central Europe. The West had a keen political interest
in these refugees. They saw that refugee coming to the West from the East

demonstrated the superiotity of the democracy over communism.

Hudson while giving the regional development of refugee protection talks of the steps
that were taken by the Latin American countries.” In 1928 the Havana Convention

fixed the rules to the observed for Granting of Asylum. In 1934 the Montevideo Treaty

" hetp:/ /www.refugee.org/ news/ fact sheet/refugee definition.htm
" Hudson L. (1963) Loterpatanal Legislation, Profile Books, London, Page 14
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on Political Asylum and Refugee laid a foundation that encouraged member states to
allow the free movement of refugees and to desist from returning politcal refugee and

to face prosecution.

Globally, howevet, the international Committee of the Red Cross (ICRC), which was
founded half a century eatlier to protect and care for captured and wounded members of
the armed forces, provided assistance to civilian victims of war and refugees although
these two wete not yet formally a part of its mandate. A significant number of these
articles in this declaration talk on the question of tertitorial asylum. For instance Article
14(i) lays down the right to seek and to enjoy in other countries asylum from
persecution. It gave the express recognition to asylum as a human right. This asylum

may be granted in different ways and in different contexts.

The two most important organizations which deal with refugees during this period were
the International refugee Organization which existed from 1946 to 1952 and the In-
governmental Committee for European Migraton. These two organizations were
charged with the responsibility of taking care of the refugees who were escaping from
the various wars like the Second World War.

Falk and Balk, however, summarize this period amply by saying that: “A comprehensive

mapping of eatlier systems of International League Order on refugee would involve the

description of several distinct but ovetlapping and partial systems.”?!

2 iid
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2.1.7 The Creation Of United Nations High Commission For Refugees

Shortly after the end of the Second World War, the allies persisted in the ad hoc
apptoach of the earlier period, cteating separate bodies to deal with refugees in Europe,
Palestine and Korea. By 1950, however, multiple crises associated with the mounting
confrontation between East and West — the Berlin blockade, the division of Germany,
Mao’s victory in China, the subjugation of eastern Eutrope, and the start of the Korean
War — as well as the chaotic partition of India, made it clear that the refugee issue would

persist past the post war reconstruction phase.

In December 1950 the UN General Assembly voted to establish the UNHCR as a
subsidiary organ of the General Assembly, reporting to the General Assembly through
its Third Committee and to the Economic and Social Council (ECOSOC). In 1951, an
international diplomatic confetence adopted the UN Convention relating to the status of
refugees. Signatoties to the Convention wete called upon, in Article 35, to cooperate
with UNHCR in the exercise of its function. UNHCR if unique among the subsidiary

organs of the General Assembly in having this direct institutional link to an international

Convention.

Sadako Ogata laments in Gaiko that member states of UN General Assembly, which
created the Agency, did so in a hurry without thinking of the future. She says the
UNHCR was set up to cater for one million refugees still homeless in the aftermath of
the Second World War. It had only 34 staff and a modest budget of US$ 300,000.

Initially it was intended to have a lifespan of only three years.”

2 Sadako Ogata: March 2001 lssue of Gaiko Forum *Ihe United Nadons in the New Century™
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Ogata again while addressing the delegates at the Royal Institute for international
relation in Brussels, in November 1992 explains further that upon its establishment
UNHCR’s work was mainly of a legal, technical nature to ease entry and integration.”
The states that signed the convention could only limit their obligation to refugees in
Europe.

The life of UNHCR has since then been extended by more than fifty years. Although its
mandate still must be renewed every five years by the General Assembly, there is every

reason to expect that organization will continue.

Holbom L. notes that the High Commissioner is a kind of International Ombudsman,
petforming for refugees some tasks which states ordinarily provide for their nationals
under the system of diplomatic protection of nationals abroad.* More specifically he

acts in two capacities: first, under a mandate of the UN General Assembly and second,

under the 1951 Refugee Convention.

Article 1 of the High Commissioner’s Statute entrusts him with two tasks: first providing
international protection to refugees and second: “seeking permanent solution for the
problems of the refugees.”” These latter tasks include among other things facilitating
the voluntary repattiation of the refugees, integration with the local communities of the

host country and also organizing for the refugees to go to the third country.

Apart from his mandate from the General Assembly, the high Commissioner has

important functions under the 1951 Geneva Convention, the second major mechanism

within the UN for the protection of refugees.

———
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The statute that established UNHCR mandated it to provide international protection to
refugees and to seek permanent solutions to the problem of refugees by working with
national governments and, subject to approval of governments with private
otrganizations. Thus right from its inception, the international refugee regime explicitly
foresaw a partnership among states, non-states and inter-governmental actors. Infact
the first substantal sum of money that UNHCR received was not from a state but from

the Ford Foundadon, which made a grant of 83.1 million in 1951 26

Shepard Forman is highly critical, he refers to the UNHCR as “the most useful and
durable fictions of the past war era in stating that the work of the High Commissioner
shall be of an entirely non-political character; it shall be humanitarian and social in
otientation.”?’ In the tense and polatized climate of the early Cold War years, this was
seen as a necessary device to allow the United Nations act on refugee issues. Even so,
the Soviet Union and its allies did not sign the Convention or cooperate with UNHCR.
On the other hand USA saw the UNHCR as “too European™ to watrant any support.

But it later on suppotted it bilaterally.
2.1.8 Geneva Convention Relating To The Status Of Refugees

The legal protection of human rights for the refugees at the international level is a
concept that developed largely after the Second World War and became institutionalized

and internationally accepted following the ratification of 1951 Geneva Convention

relating to the status of refugees.

Denmark was the fitst country that ratified the 1951 Geneva Convention. Fifty years
later 140 countries almost, three quatters of all countries in the wotld were state parties

to the 1951 Geneva Convention. New states have also shown enthusiasm to become

——

% Shepherd 1. “Underwriting lTurnanitarian Assistance: Mobilizing Resources For Effective Action,” Paper prepared For The Centre On
International Cooperation, New York, January 1999.
7 ibid
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members. East Timor for example has been studying it with a view to becoming a

member.

The convention establishes an accepted definition of a refugee as a person who is
outside his or her country of otigin and cannot count on the protection of that country
owing to a well-founded fear of persecution on specified grounds. It also codifies the
obligations of state toward refugees. The most important obligadon is not to expel or
return a refugee to a territory where his or her life or freedom would be threatened on
account of race, religion, nationality, membership of a particular social group, or political
opinion. Signatories also pledged to promote and safeguard refugee’s rights while in

asylum in such matters such as education, employment, freedom of movement, access to

the judicial system and so forth.

Significantly, the convention does don’t establish a general right to asylum. States were,
and remain, unwilling to compromise their sovereign right to decide who may be
admitted to their countries.”’ But once a person who qualifies as a refugee somehow
gains access to the territory of a state like Kenya that is party to the convention, that
petson cannot be deported to a place where his or her life or freedom would be
threatened. If this is not adhered to, then it constitutes the most fundamental principle

on international refugee law, the concept of non-refoulement, the prohibition on forced

return of a refugee as stipulated in Article 33.%
2.1.9 General Provisions In 1951 UN Refugee Conventions

In Chapter one the convention defines who a refugee is. It says that the refugee under

this provision is considered under the atrangements of May 12, 1926 and June 30, 1928

P UNFICR Fxecutive Committee Conclusion No. 30 (XXXIV) (1993} “T'he Problem of Manifcstly Unfounded or Abused Applications
for Refugees Status of Asylum™.
L] lbld



43,

and the February 1938, the protocol of September 4, 1939 or the constitution of the

International Refugee Organization.”

The article also disqualifies refugees who have voluntarily re-availed himself of the
protection of the counttry of his nationality, reacquired his lost nationality; got a new
nationality or one who refuses to avail himself to the protection of the country of his

nationality.

Article 2 states that every refugee has duties to the country in which he finds himself,
which require in particular that he conforms to its laws and regulations as well as to

measures taken to maintenance of public order. The rest of the chapter describes both
the statutory instruments and the administrative procedures currently operating the

determination of the refugees.

Chapter two looks at the asylum determination procedutes. It tries to examine the role

of the different subjects involved in the asylum determination authority, solicitors and

UNHCR.

Chapter three established the basis of the asylum claim. This chapter says that for

example refugees or asylum may fill questionnaires so as to ascertain their actual
eligibility.
Chapter four assesses the asylum claim. One of the main principles underpinning the

determination of a refugee status. It says that the burden of proof lies with the

applicant. The applicant must provide the assessor with all the relevant documentation

or information.

Wi ]bld
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Paragraphs 195 to 205 of the UNHCR Handbook stipulates that it may be often better
for the examiner to use all means at his or her disposal to produce the necessary

evidence in support of the applicant’s contention.”

Lillich .R. further talks of the two different types of rights that are stipulated in the
conventon. Firstly he talks of the basic rights that are common to refugees and stateless
persons in all states that have ratified the convention. Secondly, he talks of the equated
rights. These rights vary between one host country and another, since those rights are

based on whatever rights that host country have chosen to grant the other groups in

question.™
2.1.10 The 1967 Protocol To The 1951 Convention

In 1967 the UN, recognizing the limitation of the otiginal convention regarding the
clause, which limited official refugees to people of European origin before the 1951

date, approved a protocol to the convention. The protocol extended the definition of
refugee to include all people who have fled their homeland owing to a well-founded fear

of persecution. This extension of the convention institutionalized the international

refuges protection system, including the UNCHR.

However, whetreas the geographical and temporal limits in the convention wete removed
by the 1967 protocol, states signing the protocol wete permitted to retain the

geographical limitation to Europe if they chose.

12 Widgrcn J. (1990) “Internatonal Migratdon And Regional Stability,” in Internadonal Affairs, Vol. 66 No. 4, October 1990 Page 34.

" Lillich R.B. (1984) The_ Juman Rights OF aliens [n Contemporary Internatiopal Law. H.M. Johnson, San Francisco Page 67
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Cels .J. posits further that the adoption of the 1967 protocol clarified further the legal
status of the refugee. Other than extending the scope of the earlier convention, it
regulates better the rights and obligations of refugees in the receiving countries. An

individual granted refugee status is given a whole set of substandal rights.*

On several occasions, the protocol had enabled UNHCR to help categories of people
who do not fall within the strict definitions of the legal insttuments — such as people
who have fled from one part of the countty to another, as well as those who have fled

due to a combination of natural and political causes such as drought and conflict.

The protocol is generally divided into eleven articles each dealing with a separate thing.

Article one is dealing with the new definiton of a refugee as well as removing the
geographical limitation. Consequently, a refugee did not have to be a creation of the

events that occurred before January 1, 1952.

Article two calls on all the parties to the protocol to undertake to cooperate with the

office of the UNHCR to lessen the suffering of the refugees wotld wide.

Article three calls on all the countries that are patty to it to communicate their national

policy on achieving the objectives of the protocol.

Article four talks of the settlement of dispute shall be referred to the International Court

of Justice at the request of any one of the parties to the disputes involving the refugees.

 Cels J. “The Refugee Policies of Western Iiuropean Government: A buman Rights Challenge At Our Doorsteps” 1n Hill D.M. (ed)
n Rights And Foreien Poli inciple s ¢ icg, Macmilan Press, Southampton, page 164-179



46.

Article five talks of the way of accession. Accordingly, accession shall be affected by the

deposit of an instrument of accession with the Secretary General of the UN.

Artcle six gives the federal clause in the case of federal or non-unitary state. It gives the
federation the condition of supplying a statement of the law and practice in regard to

any particular provision of the convention to be applied in accordance with the protocol.

Atrticle seven gives the states the conditions for reservations and declarations. Any

tesetvations made by the state shall, unless withdrawn, be applicable in relation to theit

obligations under the 1967 protocol.

Article eight is designed to show ways in which the protocol enters into force. It shall

come to force when the deposit of the sixth instrument of accession is made.

Article nine desctibes ways of denunciation of the protocol by its state parties. This can
be done in two states: Fitstly a state can denounce it by writing a notification addressed
to the Secretary General of UN. Secondly such denunciation shall take effect for the

state party concerned one yeat from the date of which the Secretary General of UN

received the notification.

Article ten says that notifications by the Secretary General of UN shall inform the states
teferred to in Articles five above of the date of entry into force, accessions, reservations

and withdrawals of reservations to and denunciations of the protocol.

Article eleven talks of the deposits in the archives of the secretariat, which are five
official languages of UN. The languages are Chinese, English, French, Russian and

Spanish. The Secretary General then sends the copies to all the state parties.



47

2.1.11 State Parties With Reservation Toward The 1967 Protocol

Not all countries fully accepted and acceded to the protocol. Some had reservations.
From Africa eleven countties had reservations; they wete Tanzania, Somalia, Rwanda,
Swaziland, Uganda, Malawi, Ethiopia, Ghana, Congo-Brazzaville, Angola, Burundi,

Botswana and Cape Verde.

From Europe eight state patties had reservations. They were Israel, Luxembourg, Malta,

Netherlands, Portugal, Turkey and the United Kingdom.

China and Republic of Korea wete the only two countries that had reservations from
Asia. USA on the othet hand was the only country from North America to have

reservations towards the 1967 Protocol.
2.1.12 Examples of Reasons that States cited in adopting Reservations to

the 1967 Protocol

At the time of accession, any state may make reservations in respect of Article IV of the
present protocol and in respect of the application in accordance with article 1 of the
ptesent protocol of any provisions of the convention other than those contained in
Atticles 1,3,4,16(7) and 33 thereof, provided that the case of a state patty to the

Convention reservations made under this Article shall not extend to refugees in respect

of whom the convention applied.”

Angola had its reservation in the protocol’s instrument of accession to the protocol. The
government of Angola declared, in accordance with Article VII paragraph that it does
not consider itself bound by Article IV of the protocol, concerning settlement of

disputes relating to the interpretation of the protocol.

% Grahl-Madsen .A. (1996) op cit page 69
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Chile had the reservation because of the article 34, the Government of Chile will be
unable to grant to refugees facilides greater than those granted to aliens in general, in

view of the liberal nature of Chilean naturalizaton laws.

The government of China declared that it did not consider itself bond by any Article IV
of the protocol regarding the settlement of disputes.

Netherlands adopted the reservation because of the article vii of the protocol. All
Reservations made by the Kingdom of the Netherlands upon signature and ratification

of the convention relating to the status of refugees, which was signed in Geneva 28 July

1951, are regarded to apply to obligations resulting from the protocol.

For USA the instrument of accession contained the resetvation in respect of the

application of the convention, in accordance with Article 1 of the protocol.

2.1.13 1969 OAU Convention On Refugees

When it was drawn up, the UN Convention was widely regarded as a Westemn document
that had little or no relevance to the African refugee situation.” The 1951 Convention

and the 1967 Protocol reflected a Euto-Ametican centered perspective of the concept of

refugee that was detived following the Second World Wat.

This perspective viewed refugees as a one-time problem that requires a one-time
solution: the 1951 Convention. The UN Convention provided a universal definition’s

strength lays in the fact that is concentrates on individuals and their rights regarding

refugee status and protection.

* Onyango ). (1986} “Plugging the Gaps: Refugees, OAU Policy And The Practices of Member States In Africa” US Committee or
Refugees, Washington. D.C. page 4
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However as Godwin-Gill notes, the UN definition has a weakness that can be exploited
when migrants have a less well founded “...fear of persecution...” that allows them to
be more easily excluded from official recognition and its benefits, should a host nation

wish to exclude them.*

One type of migrant who is most likely to be excluded by the UN definition is the so-
called economic refugees. Although some refugee migrations do have strong roots in
economic factors, people who use the lack of economic oportunities as a reason for

claiming refugee status are often denied that status.*®

Patron® argues that this disctimination originates in an abnormal separation of politics
from economics and it is peculiar to the developed world, particularly the United States.
This separation is then used to justify the position that politically motivated refugees are

legitimate, while economically motivated ones are not.

Probably this is why Sylvia Hewlett says that America has a duty it’s on unemployed and

poot before considering others.®

In the years preceding the formation of the OAU in 1963, many African peoples were
trying to achieve liberation from European colonial powers. During this period, Africa’s
refugee population began to grow rapidly. By 1967, it is estimated that one-half million
People had been displaced outside their home countries.* In this eatly phase of the

post-colonial era, most African refugees were the product of anti-colonial struggles.

"' Goodwin-Gill .G. (1996) “International Law And The Detention OF Refugees And Asylum Secker” In Intemational Migraton Review
20 {2) pages 193-219

" Schuthesis .M. (1984) R triation, OUP. Oxford, page 113

:: p;tm“ -W. (1993) Post-War Population Movement In Mozambique United Nations Deparmments For Humanitarian Affairs, New
ork, page 4

" Hewlett S.A. (1981) “Coping With Tllegal Immigrants in Forcign Affairs, Winter 1981/82 pages 361-362
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Apart from the UN Conventon, which had deficiencies, no legal instrument officially
protected refugees on the continent at that time to show solidarity with people still

under the colonial domination, the OAU decided to establish its own wide-reaching

refugee policy.

In 1969, the sixth-session of the OAU adopted its own protocol for refugees. The OAU
protocol incorporated the 1951 UN Convention on refugees, but expanded the
definition of who is a refugee. In addition to including the UN definition of a refugee,
the OAU definition includes anyone who: - ““... through aggression, occupation, foreign
domination, or events gravely disturbing public order in part, or in all of his country of
origin, ot the country of which he has nationality is obliged to leave his usual place of

residence to seek refugee outside his country.”"

The intention of the OAU definidon was to extend refugee status to persons fleeing
colonial domination and anti-colonial watfare. The OAU definition was wotrded in such
a way as to make it easier for a nation to extend immediate protection of refugees status
to a large group of people at once who were fleeing colonial oppression. At this time

there were only 900,000 who were expected to return home quickly after

independence.“

Unlike the UN definition, which places the emphasis on individual’s persecution, the
OAU definition concentrates on groups of people who are at risk during a conflict.*
Mote recently, the clause providing status for those fleeing events gravely disturbing

public orders has provided Africans with the most liberal definition of refugee in the

wortld.

2. (AU 1969, Article 1
* Bakwesegha .C. (1995) “Forced Migration In Africa and The OAU Convention” in Adelman .11. (ed) (1995) African Refugee:
Development Aid And Repatriation, York Lancs Press, Ontario Pages 3-20
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Article three of the convention prohibits the use of the protection of refugee status in
one country as a base for subversive activities against another OAU member state. This
provision is in line with the convention’s pretext that acceptance of refugees by a state

should not be regarded as a hostile act by the state that generated the refugees.

Ideally, the granting of asylum should be a neutral decision, not influenced by inter-state
rivalries. In reality subversive activities and sometimes outright hostilities do occur
across frontiers. The most recent notable example of refugee using one country as a
base for subvetsion of another occurred in Rwanda in 1990. In November of that year,
Rwanda Patriotic Front (FPF), consisting mainly of Rwandan refugees from Uganda,

crossed into their homeland and seized the control of the nation.*

Article five of the OAU Convention specifically addresses the question of durable
solution for the refugees. The Convention assumes that voluntary repatriation should be
the ultimate solution for African refugees. Once the conflict that generated the refugees
has ended, signatories to the convention must wotk towatds the promotion of voluntary
repatriation. Bakwesegha says that explicit provision is made of the refugee themselves

to determine the time and manner to return.*

The OAU definition of a refugee does not specifically address the economic aspects of
refugee migrations. However, the convention’s section dealing with *.....events
seriously disrupting public order....” Does provide a window for the granting of refugee

status to some “economic” refugees.

H lolborn .I.. (19751 Refugecs; A Problem of Out Time ; The Work of UNIHCR. Scarccrow Press, New Jersey, page 189
# Kniddu-Makubuya .I. (1995) *“Voluntary Repatriation by lorce : The Casc of Rwandan Refugees in Uganda” pages 143-158
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The OAU Convention, like the UN Convendon and Protocol does not provide
recognition for internally displaced refugees. Both the OAU and the UN recognize the

state’s authority to be paramount regarding matters within their own frontiers.

International protection and assistance cannot be officially provided to an internally
displaced population without the agreement of an internationally recognized

a7
governmen t.

' Schuthesis op cit page 8
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3.0CHAPTER THREE

3.1 A CRITIQUE OF THE 1951 GENEVA CONVENTION
ON REFUGEES

3.1.1 Introduction

As the UN Refugee Convention passes its 52 anniversary the nature and scope of the

international refugee regime continues to be a matter of debate.

It is often said, with justice, that the 1951 Convention is the foundation of refugee
protection, of the one truly universal instrument setting out the baseline principles on

which the international protection of refugees has to be built.

This chapter will attempt to look at the contribution of the Convention as well as its

loopholes in addressing the refugee ctisis to date.

3.1.2 The Need For An International Refugee Regime

The refugee problem is an international problem that transcends well beyond borders.
Its solutions therefore need to be international in apptroach. An internatonal refugee
regime has been necessitated by the need to protect the sanctity of human beings;
pteservations of human rights, to have a unified and an internationally accepted way of

dealing with asylum seekets and finally to deal with the causes of refugee with a view of
tackling them at the root.
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Many countries who wete the prime movers of the formation of UNHCR like Britain
have been accused of not taking the resolutions seriously® thereby rendering the regime

toothless and punching holes into its credibility.

Koffi Annan, the Secretary-General of UN once said that: “The World is full of
problems without passpotrts. Problems across international frontiers including drug,
human trafficking, refugees, security ctises, the environment, climate change, money
laundering and now terrorism are problems that no one country can solve on its own.

This range of problems need solutions without visas.”*

Falk and Black® echoes Annan’s sentiment by stating that the purpose of “International
Law is to devise and maintain a system of order for the global family of nations.
According to them also, the problems that transcend national boundaries need an

international approach to tackle.

Francis Deng and Dennis McNamara atgue that sovereignty constitute a serious
constraint in shaping international responses to problems such as refugees and
terrorism. This is because it is a batricade against international scrutiny and
humanitarian action.”’ An alternative view might argue that the principle of sovereignty

is a valuable one for the weak in an international system when powerful states ignore 1t

to further their own interests.

" Beil .D. “The Future World Disorder: The Structural Context of Crises in Foreign Policy Number 27 Summer 1977 page
23.

" hep:/ /wrww.refugees.org/news/factsheets /refugee.htm

*' Falk A.R. & Black C.E. (eds) (1969) The Fu
Ptinceton University Press, Princeton, Page 2

5‘“ Deng .F. and McNamara .D. In Black .R. (1988) (ed) Refugee:
Studies, London Pages 4-5
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The protection that the international regime extends to refugees is a response to the
specific needs of people who have good reason to fear that their own government
cannot or will not safeguard their rights. It provides a temporary or short-term
substitute for national protection, until refugees can either retutn to their country of
origin or form a new and durable relatonship with a government that will protect them
as permanent legal residents or citizens. Above all, international protection is meant to
prevent refugees from being returned against their will to a place where they reasonably

fear being persecuted.

For refugees the normal means of international protection is the institution of asylum,
by which refugees gain access to the tettitory of a state that will accord them the same
civil and economic rights just as other legal residents without discrimination. This
includes such key elements of national protection as physical security, access to the
courts in case they are attacked or their rights are violated, and protection against
economic exploitation. The International regime for refugee protection ensures that a

refugee is no worse off than the citizen or legal migrant in the countty of asylum,

Many other writers have emphasized the need to have an international regime or system

to solve crisis that go beyond international frontiers.

Clark and Sohn demystify soveteignty by saying that pure nation-state system models
needs revision or replacement, even if the alternatives to it are entirely clear. As we have
seen in incomplete evidence, global inter—dependence 1S hardly of such uniform nature
that the only logical alternative to the nation-state system is a wotld-government model
of world politics.* Many states however, have not been following the dictates of the

international treaties they ratify. This is because to them national intetests overrides the

** Clatk .S. and Sohn P, {1967) Woild Peace Through World Law, 3™ ed, Cambridge university Press, Cambridge, page 187
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need to adopt an international regulation. USA and Britain have been constantly accused
of turning away millions of refugee seckers. Others like Uganda, Kenya are yet to enact
domestic laws to implement the resolutions of the 1951 Refugee Convention clearly
therefore sovereignty has hampered the development of international legal regimes on

refugees.>

The international regime has provided safety to many millions of refugees since the last
century. The number recognized a refugees meeting the terms of the 1951 Convention
or otherwise falling within the mandate of UNHCR peaked at about 18 million in 1993,
which did not include the neatly 4 million Palestinian refugees who have been assisted

by the UN Relief and Works Agency rather than UNHCR since 1948.%

At the beginning of the year 2000, the US Committee for Refugees reckoned that there
ware some 14.1 million people in need of international protection, counting the
Palestinians and many asylum seekers not included in UNHCR figures, if displaced
people who remain within the borders of their own countries are added, the figure tises

to almost 35 million.>

It is important to appreciate that the international regime is bound to possess a
decentralized form of legal order that cotresponds to its decentralised social and political
structures. This is to say that even the International Protection, mechanisms for the

refugees must have support of the domestc laws of the various countries that have

ratified it.

** heep:/ /wrarw.unher.bg/ ptess/ b-arm-06820002-en

* UNHCR, (1995) The State. the World’ h i Oxford University Press, 1995 Page 1-4.

5 US Committee for Refugees (2000) World Refugee Susrvey, USCR, Washington Page 41
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A strong record on international protection arises from three factors: access to
protection, quality of protection, and respect for the principle of non-refoulement states.
Hosting refugees in large numbers places a considerable burden on the country of
asylum. States have been most willing to shoulder this refugee butden when they have
had a motive for doing so beyond devotion to refugees protection; suppoft for the
political cause in which the refugees are embroiled, sympathy for displaced co-ethnics or
co-religionists, a desire to score political points at an adversary’s expense, Of a need for
human resources. Resettlement of European refugees after World War I was telatively
easy to arrange, in part because the United States, Canada, Australia and othet countries

saw the need for an international regime for the protection of refugees.

Throughout Cold War era, the overwhelming majority of refugees accepted into the
United States originated from it Cold war adversaries in Eastern Europe, Cuba, and
Indochina. Here in Africa and even internationally as well welcomed South African
exiles in the apartheid era as a demonstration of their solidarity with the anti-apartheid
struggle. In the 1990’s Albania welcomed ethnic Albanian refugees from Kosovo at
considerable cost and petil to its own security. Indeed Kenya having recognized the

importance of the international regime has been receiving refugees often at the expense

of its own security.

In situations in which the international regime is weak or absent, however, potential
countries of asylum have gone to considerable lengths to deflect refugees and asylum

seekers. South East Asian countries in the late 1970’s and 1980°s drove refugee boats

from Vietnam away from their shores and into grave peril on the high seas until Western

countries agreed to remove the refugees for tesettlement elsewhere. The United States
intercepted Haitian asylum seekers in the Caribbean in the 1980s and early 1990s and
returned them directly to Hait, charging that they were economic migrants rather than

people fleeing persecution. Also in 1991, Turkey refused to grant entry to hundreds of
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thousands of Kurds who massed on its bordets under attack from Iraqgi government

force.

The countries of Western Europe have erected what one analyst described as a ‘paper
Berlin Wall’ of visa requirements, cartier sanctions, and regulations designed to keep

unauthorized entrants from eastern Europe and the developing world from claiming

asylum in the European Union.”

The importance of international regime for the protection of refugees is also seen in the
efforts of Western industrialized states. Collectively they have experimented with a
seties of alternatives to asylum. These include “safe havens™ established in northern
Iraq and in former Yugoslavia, and temporary admissions, from Bosnia to Germany, for
example, that offer less security and stability than traditional asylum status. At the same
time, they have realised obstacles to admission and narrowed the interpretation of who
qualifies for refugee status. The result of these and other measures is that uncounted

numbers of people who have a well-founded fear of persecution are unable to get a

place of safety where they may enjoy international protection.

The international community has pursued three kinds of durable solutions for refugees:
fepatriation, permanent integration into the country of first asylum and resettlement to a

thitd country. Each of the three has at times been viewed as the preferred solution.

The effectiveness of international response to tefugee issue has largely depended on the
mix of interests, values, capabilities, and engagement that the powerful states have
brought to bear on each refugee-producing situation. Since the end of the Cold War, the

consensus among the western industrialized states on the purpose and value of the

————

“ Bill Frelick, “The Year In Review” In World Refugee Survey 1997. USCR, Washington D.C. Page 14
37 ihid
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traditional methods of refugees protection has eroded, robbing the regime of its

coherence.

Lately there has been a move towards a new approach to international protection build
around prevention and sparing people the pain of exile. Human rights is an agenda in
many international fora. This is tied to closely linked to the treatment that refugees

undergo when they seek asylum. The inter-connectedness of the world has made the

protection of the refugee a priority.

Itis therefore correct to conclude by saying that the agenda for international need to
protect refugees is heavily shaped by the crisis of the day and the political interests that
powerful states have in it. Long —running refugees situations tend to fall lower on the
For instance the decades long wars like the Sudanese civil war

agenda of policy concem.
pitated by the rebels attack on

do not attract as much attention as the Liberian crisis preci

the Chatles Taylor led government.

-

3.1.3 The Contribution Of The 1951 Geneva Convention In Dealing With The

Refugee Crisis

Since its birth in 1951 Geneva Convention on refugees has had numerous ups and
downs. The need to address the plight of refugees has been an intemational agenda for
2 long time. However, UN through UNHCR has intensified its fight for the refugee
tights especially after the ratification of the 1951 Geneva Convention. In its 52" year

since birth the Convention has had numerous successes, albeit, with some shortcoming

here and there.

Itis therefore often said, with merit, that the 1951 Conventon is the foundation of

tefugee protection. The Convention has a legal, political and ethical significance that
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goes well beyond its specific terms: legal in that it provides the basic standards on which
principled action can be founded; political in that it provides a truly universal framework
within which states can cooperate and share the burden resulting from forced

displacement; and ethical in that it is a unique declaration by many states parties of their

commitment to uphold and protect the rights of some of the world’s most vulnerable

and disadvantaged.

Recent developments have probably justified the importance of the 1951 Geneva
Convention. For instance in Amman, Jordan, in May 2000, 648 parliamentarians from
124 countries around the world reaffirmed the centrality of the Convention to asylum
systems today; EU leaders meeting in Tampete, Finland, followed suit as have the 56

governments membets of UNHCR’s Executive Committee.”®

Indeed many countries are still continuing to accede to the Convention and state patties

continue to promote accession. Denmatk was the first country that ratified the 1951

Geneva Convention. Fifty years later 140 countries, almost three quarters of all countries

in the world, wete state parties to the 1951 Convention.

The former UNHCR Commissioner, Sadako Ogata® while addressing the Executive

Committee in Geneva in the fall of 2000 said that by 2000, UNHCR had helped

estimated 50 million people, either to retutn to their original homes or to resettle in

adopted countries whete they often rose to position of prominence ot became good

citizens as doctots, teacher and professional workers.

Since the Convention begun operating in 1951 the otiginal mandate as well as the
geographical definitions have evolved with time. This has consequently seen new

Operational approaches to deal with the ever more complex issues of the refugees.

* Feller i, (2001) “The Convention at 50" In Forced Migration Review” Page 6

“bup://v _digitalnng.ore/aschive/2000 fall/refugee htm



6l.
According to Sadako Ogata the UNHCR adopted the following approaches in order to
succeed.”’ It helped in searching for international peace and security; resolving refugee
problems; protecting refugees; challenges for humanitatian relief and networking and

partership with other organizations like Red Cross.

The 1951 Convention was nevetr, however, conceived only as an instrument or
permanent settlement, much less for migration control. It was drafted to become the
global, multlateral, standard-setting agreement on how to protect individuals in need of
protection. The inability of states to control their borders or to deport aliens with no

valid claim to continued residence on their territories should not be blamed on the

Convention.

The fact that the mandate of UNHCR has been renewed throughout since its formation

is a further proof of its contribution.

Also the 1951 Convention has entrusted UNHCR with supetvisory functions to allow it
to closely collaborate with state parties to implement the provisions of the Convention.
For instance in Western Europe, UNHCR is directly involved in certain national status

determination procedutres (for example in Spain and France), consulted in the

framewotk of the E.U. harmonization process and associated with the development of

refugee-related legislation. UNHCR also remains involved in many of the new member

states of the council of Europe, trying to develop asylum systems and standards
tespectful of the 1951 Convention. This has been done through dissemination and

Promotion of the 1951 Convention, as well as training for, inter alia, government

officials, lawyers and judges in the concerned states.

————

“ Ogata Sadako at Mﬂg&&hﬂﬂm fall/refugee
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In recognizing that the refugee problem is universal in character and that creating
responses to address many of today’s issues is best approached on the basis of
multilateral cooperaton, UNHCR in October 2000 launched a process “Global
Consultation on International Protection”.®' This was a multilateral initiative aimed at
promoting the full and effective implementation of the Convention, and at developing
new approaches, tools and standards to ensure its continuing vitality and relevance.

States worldwide expressed a high level of interest in and support for the global

consultatdon.

It is therefore evident that the 1951 Convention relating to the status of refugees is the
cornerstone of the intetnational protection regime. It impacts on the sovereign right to
regulate entry across borders but it does so in order to introduce 2 needed exception for
a specified category of people. UNHCR can sympathize with the concerns of states that
asylum should not be frivolously resorted to and should not be abused. The Convention

itself has safeguards against these tisks and states have other means to limit this

possibility.

Indeed even the fact that UNHCR has spread its wings to cover not only the
Conventional refugees but the Internationally Displaced People (IDPs) as well as further
testimony that indeed the 1951 Convendon is not obsolete but instead is very dynamic

and has continued to alleviate the sufferings of the refugees and intemally displaced

people alike.

In assessing the contribution of the Convention to the refugees today, it is also
important to note that the situation facing refugees today is especially perilous. The
tesult has been a proliferation in technologies of control such as detention and strategies

of exclusion that are rapidly undermining and in many cases effectively criminalizing the

%  Feller .E. (2001) “The Convention at 50" In Forced Migration Review April 2001 Page 6-9
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culture of asylum. This is totally different from the time UNHCR was formed where
refugees were viewed more as a resource rather than a cost. Firstly, many countries like
USA and Britain attracted refugees and made deliberate efforts to particularly get
refugees from the communist block to prove their superiority over the block. Secondly
some refugees came with unique skills that were first infused into the national fibre of

the receiving countries. A case in point are the thousands of Jews who went to the USA

creating a wealthy and politically influential groups.*

Consequently, says Lillich, the 1951 Geneva Convention has only become a tool of
ensuring that persons who become refugees receive reasonably humane treatment at
their (often reluctant) hosts. According to him “the Convention cannot be accused of
not eradicating the refugee problem since dealing with the root problem which cause

petsons to become refugees is more a matter of politics than of law, progress, unhappily,
263

has discouragingly slight in the refugee area.

Therefore it is right to conclude that the Convention has contributed a great deal to the

refugee problem. However, it is no panacea for all the problems of displacement. Root

Causes are outside its scope.
3.1.4. The Failures Of The 1951 Geneva Convention

Whereas the Convention has had a reasonable degree of success it has not missed its
shate of criticism. One such criticism is that the authors of the Geneva Convention did
not and could not foresee that, on the other hand, for people seeking to improve their

lot the refugee status would constitute the only available ‘asylum doot’ to immigration

:Beﬂ ./D. (1977) “The Future World Disorder: The Structurat Context Of Crises” In Foreign Policy Number 27 Summer
77 page 321.

™ Lillich .R. B. {1984) The Human Rights Qf Aliens In Contemporary International Law, H.M. Johnson, $an Francisco
6 ) g J page
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while, on the other, states would attempt to it as an instrument of immigration control.
The reasons for this contestation seems to be connected with the increasing number of
petsons seeking asylum, the increase of immigrants smuggling, the presumption that the

majority of asylum seekers ate economic migrants not refugees.

Indeed major European powers as well as the United States have constantly viewed
asylum seekers from the developing countries not as genuine refugees but as self-seekers
aiming to move abroad to secure greener pastures. Consequently there has been a lot of

complaints from the asylum seekers saying that they are mistreated contrary to the 1951

Geneva Convention.

Secondly, curiously, one of the feature most associated with refugee crises in the public
mind is not mentioned at all in the 1951 Convention ot the UNHCR statute:

humanitarian assistance to refugees. It was assumed initially that host countries would
manage relief needs independently. In the early post war years, material aid to refugees

was subsumed under post-war reconstruction and aid to the general populations of

devastated Europe.

In the 1950s, the international community did little to assist refugees who fled from
China to Hong Kong after the community victory on the mainland, or for Tibetan
refugees fleeing to India. It was not untl the 1960’s, as UNHCR and other
humanitarian organizations became mote active in the developing world, that the need
to provide material assistance to refugees became inescapable. In the last quarter of the
twentieth century and into the twenty-furst, humanitarian assistance is one of the

dominant forms of response to refugee crises.

Other critics like Loeschet, have contended that UNHCR statutes and the 1951 Geneva
Convention have moved away from its fundamental core objective of protection, to
stressing relief and assistance. They point out to UNHCR management culture accords

declining importance to the culture of protection. Protection needs to be restored as
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UNHCR’s central concem. It is generally believed that UNHCR has deviated from its
path under the influence of donor pressure alone. The argument therefore is that
UNHCR dependence on donor countries does not make it a suitable organization for
exercising that supervisory role. The decision of major donot countries to deny funds is
inherently political.** For instance the European Union which as a group contribute
substantially to the operations of the UNHCR and other Human Rights activities have
made it extremely difficult four asylum seekers especially from the Third World.

Another accusation of the ineffective nature of the 1951 Geneva Convention is that it is
still firmly rooted in the context of the Cold War,% the geopolitical consents of the
Western allies and the traditions of state sovereignty. The European concept of the
neutral and impartial humanitarianism, as embodied in the earlier refugee regimes was
grafted onto what was a highly state-centric refugee regime. At the end of the World
War II, the Western allies recognized the potential for political disorder that unresolved
refugee problems can bring, and they were willing to sacrifice a small part of their
prerogatives as sovereign states to manage this element of the dangerous situation in
Europe at the end of the war. As the aftermath of the hot war quickly metged into the
beginning of the Cold War, the values of a set of humanitarian instruments that were

formally designated as non-political yet ere adaptable to making political points was

appreciated.

This uneasy relationship between humanitatian needs and political objectives has been a

constant in the management of refugees ctises for the subsequent half-century leading to
today. Politically strategic refugees like the Afghanistan (2001) Iraq (2003) as well as the

Liberia (2003) are given humanitarian priority over those considered less politically

attractive refugees like the ones from Sudan to Kenya ot from the Great Lakes Region.

™ Loescher .G. (1993) Beyond gsis, Oxford University Press,
Onxford page 217
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Given that part of the current chaos in Europe comes from wildly differing
interpretations of what constitutes effectave ptotection for refugees, an analysis of the
present situation in the EU can provide insight into what a solution might be at global
level. One of the main flaws of the 1951 Convention is reflected in the current crisis in
the EU. All EU member states are signatories to the Geneva Convention, yet
procedures for processing applications and the treatment an asylum seeker can expect
differ by country. At present there is a lack of coherence and consistency in
intetpretation and application. Some countries like Brazil, Libya and France among
others have fully ratified and implemented the 1951 Refugee Convention. Others like
Uganda, Kenya and Britain are yet to come up with domestic legalisation to implement

the resolutions of the 1951 Refugee Convention.

In 1999 the UK recognized 72.5% of asylum applications as genuine, while Germany
tecognized 13.5%, France 19.3% and the Netherlands 15.6%. This disparity has led to
an increase in the phenomenon known as ‘asylum shopping,” where, when an applicant

. . . G
claim is rejected in one country, he moves to another in a bid to make a fresh claim.

Alternatively, the asylum seeker does not make his application in the first EU membet
State that he arrives at but has another destination in mind because of a comparatively

better deal accorded there to asylum seeker.

This situation atises from the obligation that the Geneva Conventon places on it
signatories to give due consideration to any application, no matter how ill founded. This
has subsequently led to a large inctease in the umbet of economic migrants claiming
asylum because it buys them time. The final result is 2 huge backlog in the system that

undoubtedly delays consideration of genuine cases.

—

“ b0/ fswwre worldlink co.ule /stories /story Readers
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One Bulgarian Army Newspaper, Slavimir Genchev, says that the Geneva Convention’s
flaws allow abuses of the system to polarize the debate. Across Europe, asylum and
immigration are hot topics, but for all the wrong reasons. According to him, following
the 1951 Convention to the letter may have a series of negative impact in the entire
international politics.”’” Asylum has been politicised and in most cases refugee seekers

are humiliated and sometimes arrested.

The Convention has also been accused of lacking mechanism to compel a state to
comply with its obligations as a signatory. Thetefore, UNHCR, other states, and refugee
advocates must rely on diplomatic pressure, persuasion, and incentives to encourage
reluctant states to implement provisions fot international protecion. UNHCR assists
states to comply by offering training to their officials and mobilizing resousces to
develop their protection infrastructure. It then monitors compliance and gives feedback

ol

to governments on their performance.

The office of the High Commissioner for Refugees has been much criticized for going a
long too easily with some of the innovations in refugee protection, such as temporaty
Protection and in-country protection, which have proven in specific instances to be
unsatisfactory in filling the commitments of the Refugee Convention. The office 1s

urged by refugee advocates to stand firm on the Convention.

There has even been, in some states like Kenya, a gradual movement away from a right-
based approach to refugee protection altogether, with 2 growing preference by their
governments for discretionary forms of protection that provide lesser safeguards and
fewer rights to people of refugee concern. The notion of the ‘safe country’ or the
concept of the ‘internal flight alternative’ rather than serving an evidentiary function
within a full refugee status determination process, are coming to constitute the rationale

for non-resott to the Convention procedures in the first place.

e ——————

L2 . .
Genchev S. in “Bulgarian Army Newspaper” 06 August 2001, page 11
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Hill M. D. posits that the Convention view refugees as a transitory phenomenon that
will someday disappear without political intervention. International officials, therefore,
are inclined to avoid raising delicate political concerns when dealing with humanitarian
issues for fear of over-stepping their mandate or damaging relations with sensitive
governments, many whom would consider political intervention as interference in theit
internal affairs.®® There is a very thin line between politics and the demands of non-

political stance from the 1951 Convention,

The case of refugees in South Asia probably exemplifies the pitfalls of the 1951 Geneva
Convention. Since 1947, thirty-forty million people have crossed the border of South
Asian states in search of refuge and almost every country has produced and ot received
refugees.”” The region continues to be an area of major refugee flows and against a
backdrop of burgeoning social, economic and ethnic tension, the issues relating to these
Population movements ate likely to become more complex. The increase in refugee

flows has been accompanied by a growing reticence of states to provide asylum.

Apart from the political and security considerations, receiving states have become
increasingly weary of the adverse economic, social and environmental consequences that
accompany refugee flows. Present evidence suggests that the number of refugee
Particularly in parts of the Third World, are likely to increase population explosion
coming into conflict with finite resources especially in ateas of ecological destruction
through deforestation, soil erosion and desertification, international insecurity as well as

Increased social tensions.

In addition, however, the ever more restrictive asylum policies of a growing number of

Western countries have dampened the interest of some countries in the region.

————

" Hill M. D. (eds) (1986)

132 s And Practice. Macmillan Press, Southampton page

L] ..
Wijeratne .S. 8. (2000) Towards National Refugee Laws In South Asia RMMRU, Dhaka
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B.S. Chimni has, thetefore, agreed that “South Asian states should refrain from acceding

to the Convention as the instrument is being dismantled by the very states which framed

the Convention, and that any talk of accession should also be linked to withdrawal of

measures that constitute the non-entrée and temporary protection regime.””

Gill Loescher criticizes the performance of the Convention so far but excuses this on
the absence of an autonomous resource base for UNHCR and the limited mandates and

competencies of the organization continue to limit its response to future refugee crises

Just as they have done since 1951.7" UNHCR is consequently not mandated to intervene

poﬁﬁcaﬂy against governments ot opposition groups; even here there is clear evidence of

human right violations that result in forcible displacement.

In civil war situation, UNHCR staff s often unfamiliar with human rights and
ps will

humanitarian laws and are uncertain of how govetnments and opposition gtou

teact to their interventions using these protection nofms. Increasingly, the organizaton

finds jeself out of its depth and faced with security and political issues that it has neither

the mandate nor the resources to deal with. This is not addressed by the Convention.

Another setback of the Convention is that its success is measured quantitatively — how

Much relief can be delivered and how quickly. This is to say it is measuted on technical

Standards of aid delivery and in fulfilling the material needs of refugees and threatened

Populations,

"--.___-—__

n
R::hlmm -B. S. (1998) The Law And Politics Of Regional Solution Of The Refugee Problem: The Case of South Asia,
&lonal Center for Strategic Studies Colombo, page 12

"l
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3.1.5 The 1951 Geneva Convention: Conclusion

Miliar J. B. and Ward R. underscote the importance of an international regime by
arguing that Conventions and rules governing international discoutse are very important.
Governments more than people, need such procedures, for whereas people can
normally avoid speaking to or dealing with one another they are so determined,
governments in these times of functional interdependence can rarely do so, and usually

only to their own disadvantage. This is particulatly true with international problems like

the refugee problem.”

So if the need to have an international protection regime for the refugees is glaring and
obvious, why is it that the performance of the one and truly regime, the 1951 Geneva
Convention has been a mixtute of failure and success? Cleatly the Convention has not
failed, the parties to the Convention have. Many state parties after acceding to the

Convention either forget ot ignore their obligations thereby rendering the Convention

largely ineffective.

The future of the refugee concept and the institution of asylum will depend not only on
the will to protect and to abide by international legal obligations but also on the will to
deal cooperatively with migration, involving issues still considered sovereign. This is
what Bel .D. means when he says, ... the nation state has become too small for the big

international problems and too big for the small individual problems”.”

UNHCR also has an important role to play in convincing states that it is in their own
interests to find satisfactory solutions to refugee problems and that they must suppott
the 1951 Convention. As the guardian of international refugee norms, UNHCR has a
tole to play in reminding liberal democracies of theit own identity as promoters of
international human tights.

——

"Millar | B, and Ward .R. (eds) (1984) Curzent International Treaties. Croom Helm, London & Sydney Page 130

: Beil .D. “The Future World Disorder: The Structural Context OFf Crises” In Foreign Policy Number 27 Summer 1977
age 340
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It is difficult to reconcile the recent and abundant evidence of the failure of state
responsibility, the increased incidence of violations of the most fundamental of refugee
protection, the acknowledged tension between the assistance and protection agenda of
UNHCR and the challenge by some governments of the authority of treaty bodies
deciding on refugee rights with the view that supetvision as it now stands using
diplomacy and institutionalised dialogue — is sufficient. From the recotds it is obvious
that states in all parts of the world continue to flout their obligation under the 1951

Geneva Convention.

All parties involved in refugee protection and assistance must be alert to ensuring that
the quality of protection of refugees, whether they be individuals fleeing opptessions and
violation of their fundamental rights or those forcibly displaced as part of a mass

movement, is not left to whims of individual states.

UNHCR has rightly been criticised for not playing its mandated role in emergencies. Itis
for the sake of refugees, above all, that UNCR must be present, early and effectively, in
emergencies. It is UNHCR’s function to promote, to advocate, to oversee, to ensute, to
administer, to facilitate, to support and to coordinate, hand in hand with partners — host

governments, refugees and those who seek to assist be they individuals, NGOs ot third

Country governments.

In order to succeed fully, the 1951 Geneva Convention needs the support of the donots.
All donors need to publicly commit themselves to a global safety net to ensure
humanitarian assistance and protection to those refugees in need. An effective burden
sharing mechanism should be devised for meeting global humanitarian needs of the

refugees within the available resources.
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Many writers comment that the 1951 Convention has served the international
community well and only needs enforcement and not rewriting. This is why Sadako

Ogata said that inspite of its inadequacies, “The Convention is still the clearest symbol

fot the protection of the refugee rights.”™

However, Telford J. has an excellent conclusion when he says, “in order for the 1951
Convention to succeed, UNHCR will need fewer convoys and sacks of flour and more
leadership in international refugee protection and assistance. UNHCR will need
coordinators, strategic planners, technical experts and mature emergency managers with

a clear vision of and commitment to their responsibilities towards refugees. Above all,

ST 7
they must have the imagination to catry them out.”

—

kL]
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40 CHAPTERIV

41 CONFINEMENT POLICY AS A SOLUTION TO THE
REFUGEE PROBLEM: A CASE STUDY OF KAKUMA
REFUGEE CAMP (KENYA)

4.1.1 A Brief Political History of Kenya

The colonial history of Kenya dates from the Berlin Conference of 1885, when
European powers first partitioned East Africa into spheres of influence. In 1895, the
UK Government established the East African Protectorate and soon after, opened a
voice in government even before it was officially made as UK colony in 1920, but

Africans were prohibited from direct political participation untl 1944.

From October 1952 to December 1959, Kenya was under a state of emetgency arising
from the “Mau Mau” rebellion against the British colonial rule. During this time,
Aftican participation in the political process increased rapidly. This was attributed to the
aWareness of the need to liberalise Kenya precipitated by the wave of anti-colonial

Sentiments echoed throughout the continent.

The first direct elections for African to the legislative council took place in 1957. Kenya
became independent on December 12, 1963 and the next year joined the
Commonwealth. Jomo Kenyatta of Kenya African National Union (KANU) became the

first president.

Since independence, Kenya has maintained remarkable stability despite changes in 1ts

Politicq) system and crisis in neighbouring countries like Uganda, Somalia, Ethiopia and
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Sudan. Particularly since the re-emergency of multiparty democracy, Kenyans have
enjoyed an increased degree of freedom. Consequently it has been a safe haven for many
refugees who are fleeing persecution and political instability from the neighbouring

countries like Uganda and Somalia.

4.1.2 The Refugee problem in Kenya

The first recorded case of refugees coming to Kenya was in the 1940’s when Kenya
played hosts to Hutus and Tutsi refugees from Rwanda and Burundi. They fled due to
the ethnic clashes of the early 1940’s that claimed thousands. Accotding to the 46™
session of the UNHCR in Geneva in 1995, most of these refugees have been integrated

into the Kenyan society.”

Until 1990, the refugee problem was inconsequential in Kenya, because of the low
humber the government easily smothered it away, albeit, without any legislative tool.
The notable refugees that Kenya handled were the few Ugandans who crossed over
during the despotic rule of Idi Amin; the nomadic Ethiopians who were looking for

»T7

greener pastures during the 1984-1985 infamous drought as well as the “Walking boys
of Sudan.

Because of the few numbers of the refugees, the govemment could easily handle it.
Those who sought asylum were interviewed by an eligibility committee that included
tepresentative of the Ministry of Home Affairs and the immigragon supervisory.
However, this system which was based on the individual status determination began to
come under pressure as the numbers of asylum-seekers increased after the skirmishes in

Uganda and later on in Ethiopia and Somalia.

Ty
Report by Mr. Larsen (1995) During the Executive Committee Of The Programme Of The UNHCR In Geneva

m -
This term was used by writers of refugees issues to refer to the minors who were escaping the Sudanese conflict
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The war in Somalia which followed the exit of President Siad Batre resulted in over fout
hundred thousand refugees crossing over to Kenya. This coupled with the “Walking
boys™ to lead to the final collapse of the earlier system of individual-based status
determination. At this partcular time the involvement of foreign aid agencies in refugee

matters in Kenya was very negligible compared to other countties.

The Kenya government had to come up with a strategy of attracting sufficient external
resoutces to cope with the material needs of the Sudanese and Somali refugees. The
Kenyan government to acquiesce in the conventional approach of putting refugees in

camps, and provided the land for these establishments.

Somalis had their camps built around Mombasa and in Dadaab, Ethiopians had theit’s
put up in Mandera while Kakuma camp, located in the Turkana District, was initially set-
up to host the thousands of unaccompanied minots who had fled the war in Sudan.

This was in total distegard to the statutes of the 1951 Geneva Convention on Refugees.

After setting up the camps, non governmental organisations were contracted to work in
Partnership with the UNHCR who were the ones administering the camps. Thika was
the reception center for the refugees. Thus, the events of the eatly 1990s marked a
significant shift to a new refugee regime in Kenya. On one hand more resources came in
while on the other hand the positive aspects of the pre-1991 refugee regime were not
Pteserved. For instance the knowledge and expettise learned in handling refugees was

left to go to waste.

Since 1991, when the refugee numbets overwhelmed the existing structure. UNHCR has
taken the whole responsibility of refugees setting up a special office in Nairobi which
was administered by the Jesuit Refugee Service. It was from this office that asylum

seekers received letters which gave them refugee status, the so-called ‘protection letters’,
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and either directed them to particular camps or, in exceptional cases, allowed them to
live in Nairobi, or rejected them. Those rejected are considered to be staying in Kenya

illegally and are left exposed to the Kenyan Laws.

It has been very sad in that the Kenya authotities have been marginalized in refugee
matters and thus lost valuable experience that they had acquired in the past. Resentment

has also occurred thereby. Until recently many officials of the government thought that

“refugees are UNHCR’s problems”.”

However, recently, the government has suddenly and publicly confronted UNHCR. It
has taken a drastic decision to refuse to recognize the ‘protection letter’ which UNHCR
has been issning to refugees and announced in the press that refugees appear and hand

Over these papers to the immigration.

According to the government official position, as a result of the suspension of status
determination by its authotized body, Kenya™ is now a transit country, whete refugees
are allowed to remain provided that they receive assistance from UNHCR in camps.
This position is not in line with the international legal obligations that Kenya has
accepted, since thete is no provision in either the OAU ot the 951 Convention that

allows 3 state to declare at some point that it has become a transit countty and that it will

Cease to give refugees any legal recognition.

UNHCR today cares for 213,050 refugees living manly in two camps in Kenya: Dadaab
and Kakuma.® It consequently demanded that refugees appeat and hand-over these

Papers to the immigration. In recent years there have been the following refugee inflows

T ———
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to Kenya. In late January 2001 there was an influx of Tanzanian refugees from Pemba
Island into Kenya, following political disturbances on the island. The refugees were

temporarily hosted in Shimoni for a period of three and a half months under the care of

UNHCR.

In March 2001, there was an influx of Somali refugees form Bula Hawa (South-West
Somalia) to the border tow of Mandera (North-East Kenya). Inidally there wete more
than 17,000 persons, 10,000 of whom were assisted by UNHCR Kenya to retutn home.

There is still some left who need assistance.

In 2001, Kenya also received a great number of refugees from Ethiopia. Following the
univetsity student’s demonstration in Addis Ababa, in mid-June 2001, a number of
University students and military personnel fled to Kenya. This gtoup of some 253 to

date remained in Kenya until 2002."

That same year also saw thousands of Sudanese refugees to Kakuma Camp. They were
escaping the continued conflict in Southern Sudan. Analysts estimated that the rate of
influx was about a thousand refugees per month translating to a population increase of

twelve thousand at the Kakuma Camp.”

————

" UNHCR 2002 Global Appeal page 81
" ibid
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The table below shows the planning figures for the number of the refugees in Kenya:-

Table 1%
Planning Figures
[ POPULATION JANUARY DECEMBER 2002
Somali Refugees 129,500 123,400
Sudanese Refugees 70,000 83,200
 Ethiopian Refugees 5,600 4,454
“Ugandan Refugees 5378 5,190
Other Refugees 3,418 3,500
Total 215,050 220,950
Analysis of the Table

There was no marked discrepancy

Ethiopians, Ugandans and other refugees. This could be attributed to the fact that the

reasons fot their fleeing initially had not changed.

in numbers from Januaty to Decembet, 2002 for the

On the other hand, Somali Refugees decreased by over six thousand. This could be

attributed to high mortality rate as well as others opting to go back.

® ibid
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Sudanese refugees increased by over thirteen thousand. This could be attributed to the

increase in the war between the SPLA and the Khartoum Government.

4.2 A Summary Of The Universal Declaration Of Basic Human Rights

Gradually, in the course of social evolution, a consensus from among nations and people
that certain practices can no longer be tolerated. Ritual human sacrifice is an example;
slavery t0o, has been largely abandoned; physical torture is widely condemned by most
nations. Vestiges of these practices may continue, but those are aberrations that furthet
underscore the fact that the world has turned against these practices. This 1s the reason,

the international community in 1948 had the Universal Declaration of Human Rights.

Whereas it is essential, if man is not to be compelled to have recoutse, as a last resort, to

tebellion against tyranny and oppression, that human rights should be protected by the

rule of law. The General Assembly of the UN proclaimed that every member country
must pledge themselves to achieve, in cooperation with the United Nations the

ptomotion of universal respect for an observance of human rights and fundamental

freedoms.'®

Atticle 1 says that all human beings are bon free and equal in dignity and rights. They

are endowed with reason and conscience and should act towards one another in 2 spitit

of brotherhood.

L
Frank T.M. (1982) Human Rights In Third World Perspective, Volume 3, Oceana Publication, New York, Page 7
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Article 2 says that evetybody is entitled to his rights and freedom. No distinction shall
be made on the basis of the political, jurisdictional or international status of the country

ot territory to which a person belongs.
Article 3 says that everyone has a right to life, liberty and security of person.

Article 4 says that no one shall be held in slavery or servitude; slavery and the slave trade

shall be prohibited in all their forms.

Article 5 says that no one shall be subjected to torture or to cruel, inhuman or degrading

treatment or punishment.

Article 6 says that everyone has the right to recognition everywhere as a person before

the law.

Article 7 says that everybody is equal before the law and are entitled without any

disctimination to equal protection of law.

Article 8 says that everyone has the right to an effective remedy by the competent

national tribunals for acts violating fundamental rights granted by the law.
Article 9 says that no one shall be subjected to arbitraty arrest, detention or exile.

Article 10 says that everyone is entitled in full equality to 2 fair and public hearing by an

independent tribunal in determination of his rights and obligations.
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Article 11 says that everybody charged under a penal code is innocent until proven

guilty.

Article 12 says that no one shall have his home, correspondence or privacy subjected to

an arbitrary interference.

Article 13 says that everyone has the freedom of movement and residence within the

borders of each state.

Article 14 says that everyone has the right to seek and enjoy in other countries asylum

from protection.

Article 15 says that everyone has a tight to nationality. Nobody should be denied the
tight to change his nationality.

Atticle 16 says that mature people of age are free to start family and they are equal in

Inatriage.

Article 17 says that everyone has the right to own property alone as well as in association

with others.

Article 18 says that everyone has a right to freedom of thought, conscience and religion

as well as the freedom to change religion or belief.

Article 19 says that everyone has the right to expression without any intetference.
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Article 20 says that everyone has the right to freedom of peaceful assembly and

associadon.

Article 21 says that everyone has the right to take part in the government of his country

directly or indirectly.

Article 22 says that everybody has the right to social security and is enfitled to

tealization, through national effort and international cooperation and in accordance with

the organisaton and resources.

Article 23 says that everyone has 2 right to work and choose the type of employment he

wants to pursue.

Article 24 says that everyone has the right to rest and leisure, including reasonable

limitation of working hours and periodic holidays with pay.

Atticle 25 says that everyone has a right to a standard of living adequate for the health,

well-being, food, shelter, medical care and other social setvices.

Article 26 says that everyone has a right to education. Education shall be free, at least in

the elementary and fundamental stages.

Article 27 says that everyone has a right to participate in the cultural life of the

community to enjoy the arts and to share in scientific advancement and its benefits.
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Article 28 says that everyone is entitled to a social and international order in which the

tights and freedoms set forth in the declaration can be fully realised.

Article 29 says that everyone has duties to the community in which alone the free and

full development of his petsonality is possible.

Article 30 says that nothing in the declataton may be interpreted as implying for any
state, group or petson any right to engage in any activity or to perform any act aimed at

the destruction of any of the rights and freedoms set forth herein.

4.3 The UNHCR Protection Letter

Cutrently the only document which refugees can currently obtain fot identification and
Protection in Kenya is the UNHCR Protection Letter. The letter is an A4 size sheet of
photocopy paper with a passpott-size photo of the asylum-seeker with his/her name and
those of other members of the family. Normally it states that the bearer is recognized by
the UNHCR as a refugee in Kenya. On the same card the bearer is also instructed to
report to one of the existing camps on a given date. However, a number of people have

letters which state that they can reside in towns on medical or educational grounds.

However, due to the absence of a proper procedure to confer recognized status on
tefugees and due to the chronic failures of the Kenyan justice system, the UNHCR
protection letters have not offered the refugees with ideal protection. Consequently,
tefugee have resorted to unorthodox ways like bribery.’ And “personal contacts with

influential personalities within the government,”* among othet ways.

& . . .
Verdirame .G. (1988) Final Report To The Ford Foundation. Refugee Studies Programme, Oxford, page 59
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4.4Durable Solutions To The Refugee Problem

The International community has pursued three kinds of durable solutions for refugees:

repattiation, permanent integration into the country of first asylum, and resettlement to a

third country.

Repatriation is supposed to be as voluntary as possible so that the principle of non-

refoulement may be upheld. The original reason for the escape of the refugees should

have improved considerably to ensure the safety of the asylum seeket.

Permanent integration has been suggested as the most effective way of containing the

refugee problem. This however is easier said than done. This is because very few
communites if any will be willing to accommodate foreigners from outside the countty.

This is much so in the case of Kenya where ethnic animosity is a serious national

problem.

During the 1970s and eatly 1980s Robert Chambers conducted significant research on

the process of refugees settlement in Afica® According to him refugees found it

difficult to be integrated into the communities of the rearing countries because of

Poverty; political incitement, artest among others.

Kenya on the hand has adopted the position of transit country where it encourages other
Countries to absorb the refugees. This is why it has been confining the refugees in the

Camps.

e —

echnical. Harlow, U.K. page
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4.5Confinement Policy in Kenya

Refugee settlement practices in Kenya have changed substantially over the last thirteen
years. The increasing use of refugee camps as places to confine refugees, rather than
help them become self-supporting has led to an increased burden being placed on the

international community. They have become little mote than basic feeding centres for

refugees.

Today, refugees in Kenya are confined to camps with little or no opportunity to become
self-supporting. The UNHCR maintains these refugees in camps that offer the

occupants little in the way of services or economic opportunities.

The shift of emphasis from long-term organized settlement to short-term emergency
relief has serious repetrcussions for the process of voluntary repatdation. Refugees who
are without hope in relief camps are increasingly taking tisks, such as escaping of getting
involved in illegal activities like theft. or are forced into taking risk and are returning

home. The voluntary nature of some of these return migrations thus becomes very

questionable.
4.5.1 The Establishment Of Kakuma Refugee Camp

In 1991, there was a piece of history that was made when a group of Sudanese boys
numbering around 17,000 crossed the bordet into north-west Kenya, having walked
from refugee camps in Ethiopia. Their ages varied from 10 to 17. They ran away after

the overthrow of the Mengistu’s government, which had supported the Sudan People’s
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Liberation Front.® They arrived in Kenya in desperate physical condition, having
survived attacks by wild animals, lack of food, and hostility of some of the villagers from
whom they attempted to seek help along the way. ‘The numbers that died during this

mass exodus are unknown.

The response of the UNHCR was to contract an NGO, Lutheran World Federation
(LWF), to set up the Kakuma Camp for the boys and take full charge. As the camp
grew, the boys remained in special quarters within the camp.

Kakuma Refugee Camp is located in the semi-desert northwest district of Turkana, and
the harsh climatic conditions and remoteness of the district have made the local Turkana

host community among the poorest in Kenya.

The closure of the thirteen refugee camps due to insecurity to the locals across Kenya
since 1992 and the government mandated transfer of Coast province’s refugees has
turned Kakuma Refugee Camp into a multi-national community with adverse cultural
backgrounds providing 2 home to eight different African’s war torn nationalities as well

as over 20 ethnic groups from Sudan, Ethiopia, Somalia, Burundi, Rwanda, Congo,

Eritrea and Libena.

The number of refugees in the Kakuma Refugee Camp has increased tremendously in

the recent years. For instance it increased 16 percent, from 70,958 to 82,312, during
2000,/2001 and the figure was estimated to be 90,000 by December 2002."" This

increase can be attributed to the wars that have continued in Somalia and the Great

Lakes Region.

T————
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4.5.2 The Administration Of Kakuma Refugee Camp

UNHCR’s primary role in Kakuma is one of supetvision and co-ordination, whilst the
NGOs, mainly sub-contracted by UNHCR, ate in-charge of the delivery of specific
service. The Kenyan Government has abdicated its role completely thereby making it

difficult for the refugees to benefit from the 1951 Geneva Convention on Refugees.

The funding for programs in the camp has declined in recent years. The United Nations
High Commission for Refugees has been unable to constantly reduce the budgets for its

implementing partners. As a result, UNHCR has cut substantially its contribution to

staff support for their partner agencies.

The NGOs that are operating in Kakuma Refugee Camp include the International
Rescue Committee (IRC) which distributes food and is responsible for social services
and security; Don Bosco, an Italian NGO, which runs a vocational training centre; and
Radda Barnen (Swedish Save the Children) which has been the “lead” agency
tesponsible for providing primary and some secondary education. There are other

agencies providing services which are not contracted by UNHCR. Most of the agencies’

staff lives in a special compound at the entrance of the camp.

Responsibility for administering the camp has been added to UNHCR and its
implementing partners, the NGOs. As fat as security matters are concerned, there is a
Kenya Police station located just outside the entrance of the camp. Within the camp,
LWF has responsibility for security. It employs a number of Kenyans, mainly ex-military
Petsonnel, and refugees from the vatious national groups resident there. They patrol the

Camp all issues relating to security have to be reported to them.



4.5.3 The Legal System In The Kakuma Refugee Camp

The Kenyan Law being supreme is supposed to be theoretically the one practiced in the
camp. However, in reality the management of the Kakuma Refugee Camp has been
allowed to establish its own form of coutts that are funded by Lutheran World

Federation. But Kenyan law assigns no place to customary law in criminal law

Proceedings.

Many people believe that the best way to settle disputes is through the refugees
themselves. However, when they are allowed, as is regularly the case, to exercise judicial
powers which go beyond the jusisdiction of informal dispute treatment in Kenya. This
has serious consequences. For instance many are the times that refugees have used such

systems to settle personal vendetta which in some cases have sparked off fights.

The legal structure also encourages the use of community leadets to preside over the

courts. These leaders, however, have been accused of pocketing the fines that they

Impose and petpetuating the abuse of powers.

Notmally when a case comes up at the camp, it is reported to the security who will be
dependjng on its gravity refer it to the UNHCR or the leaders coutts. But clearly there is
00 clear line of division of which authority should handle what Kenya Police only

intervenes when it is requested by the UNHCR or other implementing NGOs.

The refugee court metes out its own sentences which can include detention and fines

and “in the case of the Dinka community, even corpotal punishment.”® Each

Community has its own ways of meting out punishment to the offenders. However,

-\-‘-‘-"_'-——_
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refugees who are detained by the Kenyan Police are held either in the local police cells or
sent to jail in Lodwar, some 100 miles away. There is a District Officer at Kakuma who
nevertheless has little to do with the refugees since the government has ceded the
functions and control of refugees to UNHCR. He therefore depends on the UNHCR
even for transport especially concerning the functons that impact on the camp. Way up
in Lodwar, there is the next level of Administration, that of the District Commissioner.
He does not get updates of the refugee situation in the camp as regularly as he is

supposed to due to lack of transpott and poor communication facilities.

Refugees in the camp do not have any public courts nearby. The nearest public courts
ate in Lodwar, Apart from being very far, for them to go to Lodwar, they need

authorisation letters from the UNHCR and the District Officer. Therefore, for all

practical purposes, the judiciary is not an option for the refugees.

4.5.4 Suffering Of The Refugees At Kakuma Refugee Camp

Anna P, Obura starts nartating the sufferings of the refugees by clarifying that refugees
living in Kakuma live in geo-polidcally the most hostile of the circumstances.” The atea

is the most remote, arid and developmentally neglected area of the country.

Secondly, within the camps there are inter-ethnic conflicts which at times end up with a
gteat number of fatalities. An example of these conflicts include the June 3 and 4 1996,
fight between the two Sudanese tribes, Dinkas and Nuers. Those fights left six members
of Dinka ethnic group dead while 40 others from both sides ended up in hospitals in
tiearby Lokichoggio. Lodwar and Lupiding towns, all in the harsh semi-arid Turkana

District?

T

8
Obura .A. P. (2002) Evaluation
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Another injustice that is tampant in the camp is the collective punishment. The
population of Kakuma camp is administered by humanitarian organizagons,
independently of the government, outside its judicial system, with no checks on powers
and, in effect, without legal remedies against abuses. There are two cases that best

exemplify the injustice of the collective punishment.

In April 1994 a number of refugees violently destroyed buildings that were constructed
to be used for counting refugees. As a punishment food distribution was cut off for 21
days. In 1996, another shelter was violently brought about down by another group
refugees. Again food rations were cut off for 14 days.” The cutting off of food
therefore affected the entire population of Kakuma Refugee Camp including those who

had no idea, about the gtievances that led to the situation.

It must be noted here that collective punishment is considered so uncalled for in
international law that it is an act prohibited even to an occupying power in time of war.

No legal justification for the imposition of such measures on the part of a UN agency

and in time of peace can be found.

All groups in Kakuma Refugee Camp still heavily remain dependant upon the general
ration as their main soutce of food as there are hardly any realistic alternative sources of
food. Lack of good land for agricultute and the locally vety unreliable rainfall remain
that, except for a minority using waste water from the camp taps, the majority of the

refugees cannot access sufficient amount of food.

Except for the tiny minority who wete able to establish shops, the vast majortity of the
population of Kakuma is completely dependant on the rations supplied for their

survival. This has been made worse by the shift in the international director flow of

 ———

* Verdirame .G. ibid page 64
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humanitarian assistance. The attention is now focussing on Afghanistan and Iraq. This
can be attributed to the little significance that African Affairs are perceived at the

international arena. Therefore it might require an African solution through the African

Union or various regional bodies.

“There is a high rate of malnutrition in Kakuma,” says Jason Philips, the IRC’s Director
in Kenya in testimony before the U.S. Senate subcommittee on oversight of
Government Management, Restructuring and the District of Colombia”. This

tepresents a complete abandonment of minimum international humanitarian standards

for food assistance.”

Philips says that the current level of malnutrition, estimated at 17.3%, is a rare that one

would expect during a nutritional emetgency not in a cate and maintenance refugee

camp that has been in existence for a decade.”

The impottance of developing nutritional emergency in Kakuma is not only important in

Saving human life but also in significant financial costs to donors — above and beyond
the costs of meeting minimum food assistance standards — to treat and rehabilitate the

Victims of increasing and severe malnutrition.

Reductions in food aid and other nutritional needs for refugees in Kakuma could also be

expected to lead to a deterioration of secutity.

When there have been serious cases of malnutrition at the camp, the reaction of the
agencies have been mixed. There have been serious disagreements as to the cause of the

high rates of anaemia found among the refugee population at the Kakuma Camp.

——
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Strong evidence that the anaemia is the consequence of poor nutrition was derived by
testing all those affected for the causes of blood loss like malatia and blood-sucking
intestinal parasite. By comparing a sample of refugees with those of “higher” income,

that is those who had the means to buy food, further proof of the link between

malnutrition and anaemia is provided.

Sexual exploitation suffered at the camp is yet another of the many sufferings that the
refugees undergo. “Here everyone is out to exploit you”,” was the summarized version
of what goes on at Kakuma Refugee according to one lady. She cites a host of problems
that refugee women face, especially physical abuse and rape which often results in
unwanted pregnancies and children of mixed parentage, who are rejected by the
women’s communities. Another consequence of the sexual exploitation and the sex-for-

survival tactic is the proliferation of a host of Sexually Transmitted Infection (STIs) as

well as the HIV/AIDS.

Water is also a serious scarcity at the camp. The water from the taps flows only once a
day, and it is common to find long queues mainly of women, children, young boys and
gitls where fights sometimes erupt as they wait for water. Hand pumps that were spoilt
by heavy rains some time ago are yet to be repaired. There is a problem with the flow of
Water from teservoirs to the taps, mainly because the tanks are scientific and more
expensive to maintain. Worse still, but not entirely surprising, a number of waterborne
diseases have broken out because of the water being pumped directly from boreholes.
The camp administration keeps water in diet containets and this has resulted in many

diseases like typhoid, which is now very common in all communities in the camp.

Many tefugees also go out of the camp to look for firewood or watet and in the process

Interact with the local population. These interactions have always been treated with a lot

e —
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of animosity from the locals who have responded with a wide range of atrocities like
beating, rape, torture and at times even death for the refugees. The tension that
characterise this relationship stems from the misconception that refugees receive

preferential treatment far much better than what the locals get in their own country.

According to Obuta, the local population feels caught in a cycle of poverty and neglect.
In the hope of preserving some natural resoutces for themselves in the extremely fragile
pastoralist environments, local populations have demanded restrictions on refugee

access to fuel wood and a total ban on livestock keeping around Kakuma.”

The UNHCR has made gestures to the host populations by providing a watet botehole

here and a water tank outside the camps but it is the role of national focused agencies

and the host government to foster development in the locality. There is evidently a great

challenge for hosts, development agencies and UNHCR to collaborate from the start in
setting up refugee camps rather than leave the challenge solely to the refugee — focused

mandate of the UNHCR as if refugees in the camp exist in isolation from host

populations.

The camp management has also been accused of not taking the rights of the minots and
other special cases serously. For instance Verdirame Guglielmo while undertaking a
field research in the camp in 1996, found minots and the mentally ill women detained in
the two cells in the middle of the camp. They were charged with indiscipline and
flogged as a punishment.” When such human rights implications are reported to the

agency staff, they dismiss it as the cultural practices of the refugees.

™ Njarnbi Anne: “Looking For A way to get back home” Daily Nadon 20t June 2003
" Obura P. A. ibid page 5-6
* Verdirame .G. ibid page 66
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Upon arriving in exile, many refugees have nothing to sell but their own labour. For a
long time UNHCR was running an “incentives programme.””’ Now it has been
withdrawn thereby raising another issue on human rights. Refugees are normally
employed with grossly low salaries. This practice is justified on the grounds that to pay
refugees on a par with others would require them to have a work permit issued by the
Kenyan authorities. Secondly, unfortunately for a refugee seeking to enter the local
labour force, a refugee receiving area is usually saturated with other refugees who have a
similar goal. The pool of unemployed refugees has had a tendency to force down the
average wage of available jobs. Furthermote, in the case of refugee teachets,

consideration is also given to the fact that their home countries will not be able to afford

high salaries once they repatriate.

Psychological torture is also evident in the camp among the refugees. Idleness breads a

bunch of people with no hope, which in turn leads to depression and great psychological

torture.

The effects of displacement on a people’s culture can have significant impacts on the
psychological and physical welfare of individual refugees and on the social dynamics
within the Kakuma Refugee Camp. When people flee from the threat of death and total
dispossession, the things and stoties they catry with them is normally all that remains of

their distinctive personhood to provide for future continuity.

At the camp, the intra-community dynamics has been evidently difficult. Cultural
differences within 2 refugee population can cause distress. Therefore, the cultural

tealities must be addressed.

——

* Incentives refer to the money paid to refugees employed directly by UNHCR or by one of its implementing partners in

c camp
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According to Waldron and Hasci many refugees at the camp also suffer frequent
harassment from the government officials.”® They say that this is the main reason many

refugees get into cotrupt deals to ensure their security.

4.5.5 Typology of Camp Life

For the development of this typology, the broader term social context is more
appropriate. The term more cleatly tefers to the interplay between a variety of social
factors that affect the every day lives of refugees living at the Kakuma Refugee Camp.
For the discussion of the typology the scope is slightly broadened to external context,
which can include factots outside the home area that have a meaningful effect on the

confinement policy. What follows is an examination on both contexts and the manner

in which they affect refugees in the camp.
4.5.6 Social Context Of Refugees in the Camp Life

The three elements of refugees’ social context that are central in terms of the
confinement policy: Kinship tes, economic status in exile and security in exile.
Together, these three elements form the background of refugees’ daily lives in the
Camps. While in each individual refugee situation, one factor may be mote important

than the others, the extent to which the refugees have conttol over their lives in the

Carnp,

|
For most refugees, the central unit of otganisation is the immediate family forming a
single productive unit. This family unit becomes even much stronger when people go

On exile.

e

.
Waldton .S. and Hasci .N. (1995) Somali Remm&mmkmmmmmmm. Nordiska

frikaininstitutet, Uppsala, Sweden, page 68
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A survey of Mozambican refugees in Malawi revealed that seventy percent of the
refugees in the camps lived in various types of extended families.” The settlement of
refugees in nuclear families is frequently used by aid organizations as the basic unit for
the distribution of relief aid. In this type of situation, smaller families tend to benefit by

receiving a larger per-capita proportion of supplies.

In a camp, the make-up of refugee families is most of the time distorted by the absence
of adult male refugees in the home. Female-headed homes are the most common in 2
refugee camp. According to Martin, it is estimated that at least eighty percent of the

tefugee population in a refugee camp are women and children.'™

Outside the context of the immediate family comes the extended family or kin. In most
camps for refugees the issue of the extended families vary from one society to the othet.
For instance flights of refugees from Rwanda and Somalia showed the significance of
kin relationship while, the refugee flights from South Africa did not reveal the same.

This is because in the Rwanda and Somali cases entire families fled while for the case of

the South African only men escaped.

Most NGOs working at the Kakuma Refugee camps with the refugees centre their relief

and development strategies on two enduring features: the clan and the culture.

Another component of the social context is the economic status.

From the word go the refugees experience difficulties in finding means of supporting

themselves. Chambers notes that one characteristic of nearly all refugees is that they are

” Makanya 8. (1992) Mozambican Refugees; Preparing For Repatriation, CIES, Maputo Page 13

™™ Martin §. (1995) “Rerurn And Reintegration: The Expeniences of Refugee And Displaced Women" PP43-62 in Stein B
E.' al {Fdﬂ'} {1992} Bebupee Renatnation Diumne Canflice: A New C"‘T‘\-"'"'"r""d Wisdom, The Center For The Sl'l.}d}' of

Societies In Crisis, Dallas, Page 45
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instantly impoverished.””! The refugee frequently have abandoned the tools with which

they formerly made thei living, as well as the animals upon which they relied for food.

The fact that refugees are confined in the camp without the opportunity to employ theit

labout is central to the refugees’ rights abuse in the confinements policy.

The last component of the social context is the security of the refugee while he is in the
camp. Refugees flee their homes because they feel insecure. So when they seek asylum,
ideally they should not worry about security. Unfortunately the security of the refugee
camp is just as bad as it is in the home country, if not worse. They are alert to any

threats that could dislocate them a new.

The social context of the refugees in the camp can be classified as either free or
controlled. When, on balance, refugees have control over their own economic, secutity
and family life, the social context can be considered free. On the other hand, when
external agencies ot forces have the most input into all aspects of the refugees lives, then

their social context could be classified as controlled.

Fig4.1. Social Context

gocial Controlled Frg:_ Social
Context

Context

Source: Author (2003)

————

LI " H
Chamber R (1982) “Rural Refugees In Africa: Past Experience, Future Partners”. In Disasters 6(1): Page 386
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4.5.7 External Context of Refugees in the Camp Life

These external elements are those that do not necessarily impact on the refugee life
directly but are important in determining a long time solution to the refugee problem.

These external elements include the following: -

Firstly, the situation of the security at home. Most refugees prefer staying in the camps
if they feel that the camps offer better secutity than their own home country. On the

other hand most refugees will prefer going back home if the security situation in their

countries improve.

Secondly, is the economic conditions back home. The ability of refugees to get their
basic needs in the camp ot get the same upon their return home is central to their
external context. Included in the economic context are such issues as land availability

and tenure, cross border economic links and post-repattiation development schemes.

Many refugees at the Kakuma Refugee Camp have opted to go back to their former

homeland because they can’t meet their basic needs at the camp.

Closely linked to economic conditions at home is the quality of infrastructure in home
ateas. The conflicts that precipitate refugees’ migrations are frequently protracted and
destructive to the regional infrastructure. With respect to voluntaty repatriation
Programs, often refugees would considet the roads that they will use to retutn home. In
ateas where there has been fighting, bridges and other key road intersections may have
been destroyed. In the longer term, the state of schools land health care facilities can be

an essential component of the refugees’ external context.

The external context is represented by figure 4.2. Like the social context, the external
context can either be free or controlled. This measurement is made by an analysis of the
entite context, compating the vatious components. Refugees whose external context is

generally free are provided with an opportunity to resettle them without fear, in the hope
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of attaining self-sufficiency in the near future. When the external context is controlled
refugees may not be presented with choices to allow them to retutn home voluntarily

from the confinement camps like Kakuma.

Figure 4.2.  External Context

gocial Controlled Fge Social
Context Context

Source: Author (2003)

4.6 Conclusion

The political stability in Kenya in relation to the upheavals in the neighbouring countries
like Somali, Ethiopia, Sudan and Uganda as well as the Great Lakes Region will ensure
that many refugees will still flee to Kenya for safe haven. This implies therefore that
Kenya needs to formalise its dealing with the refugees to bring it conformity with the

1951 Geneva Convention on Refugees.

The camps, both Dadaab and Kakuma need to provide basic human rights. The way

they are now exposes Kenya as 2 country that does not see the refugee rights as human

tights. There is flagtant abuse of human rights in these refugee camps.
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CHAPTER 5
5.0 The 1951 Geneva Convention On Refugees In The Kenyan Context

S.1.Introduction

The complex interplay of socio-economic factors which have led to refugee migrations
in Kenya does not affect each migrant in the same manner. The varieties of different
refugee migrations are as complex as the situations which can create them. The reasons
vary from economical to political. In other cases ecological change can be the cause of
mass migration. This latter variation of migtation is usually ignored by contemporaty

definitions.

All these different types of refugees are subject to various international and regional
laws. In the Kenyan context, three important legal instruments, two from the United
Nations, and one from the Organization of African Unity (OAU), govern the manner in
which refugees are defined, what assistance they are able to receive and how they should
be resettled. The documents are the 1951 UN Refugee Convention; 1957 Protocol as
well as the 1969 OAU Convention. The Right of Refugees to determine how and when
they should return home is cleatly stated in the 1967 Protocol as well as the 1969 OAU
Convention on Refugees. The 1969 Convention in particulat has clauses that affect the

status of every African refugee in terms of their rights and dudes.

When the newly formed United Nations was given the task of looking after the refugees,
it drafted in 1951 the Convention Relating to the Status of Refugees, and established the
United Nations High Commission for Refugees. It was amended in 1967 by the
apptoval of the protocol to the convention. The organization for African unity through
its sixth session in 1969 adopted its own protocol to reflect the unique nature of its own

tefugee phenomenon. Kenya has signed and ratified all these instruments. Despite this
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fact, Kenya has no taken initiative to implement the requirements of the 1951 Geneva

Convention on Refugees.

According to Hyndman and Nyklund “in Kenya the issue is not lack of applicable
refugee law on an international level, rather it is the deficiency in the implementation of
the international treaties mentioned on a domestic level.®? Notwithstanding a number

of attempts since 1991, the Refugee Bill has not yet been presented in patliament.

5.1 Geneva Convention on Refugees In The Kenyan Municipal Law

Kenya is a signatoty of all the major international instruments for the protection of the
tefugees. However, unlike other countries it has not set up a domestic legal framework
such as domestic legislation. To contend with refugees instead with government has
some law that is applicable to asylum seckers and refugees,'® but nothing that fully

implement its treat obligaton.

Kenya’s immigration Act applies to all non-citizens, including refugees. The act
provides that all non-citizens who enter Kenya without a valid entry petmit or pass are
unlawfully present and subject to arrest and detention by immigtation officers. The Act
desctibes a class of entry permit for individuals generally fulfilling the refugee
convention definition (though not the OAU Refugee Convention definition) of 2
tefugee. This definition is called under the Kenya Law as Class M.'"

This provision, if administrative procedures were in place to implement it, would allow
asylum seekers to apply for Class Mentry petmits from Kenyan Immigration Officers at

entry points. Howevet, there are no Kenya immigration officers available to hear such

}:2 Himdman J and Nyklund .V. (1998) UNHCR And The Status Of Refugees In Kenya” International Journal Of Refugee
1% 10, page 21

[ 1]
*UNHCR (1994) Guidelines On Refugees Children, Page 81

1y
™ Jackson T (1986) The. 1 aw OFf Kepya: An Introduction, Kenya Literature Bureau, Nairobi, Page 67.
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applications either at the border or after an individual enters the country even if one

enters lawfully, for example with a tourist visa. As 2 result, regardless of what the law

says, there is no way for a genuine refugee to ask for legal permission to enter ot remain
in Kenya as a refugee through the use of an entry permit. And erratically speaking,
asylum seekets report to UNHCR in order to receive refugee status. Consequently
asylum seekers simply enter the country — at which point they are unlawfully present

under the Immigration Act, and subject to arrest and detention.

Another provision that refugee in Kenya are subjected to is the Aliens Restricton Act
(ARA).' It sets out to accomplish what its title implies, that is to restrict the presence
and rights of aliens in Kenya. The Minister of Home Affairs under whose portfolio
refugees fall may use this act during times of war or emergency t0 further put restricions
on the refugees. These may range from prohibition to enter Kenya as well as restrict
refugees to certain geographical areas. Any refugee who violate such orders are subject
to a fine of Ksh. 3,000 and imptisonment not exceeding six months.'® Although the
ARA was passed after Kenya became party on the 1951 Refugee Convention, there are

no specific provisions for the status and rights of asylum seekers and refugees.

The draft Refugee Bill which has been debated in Kenya since 1990 falls short of
international standards since it affords unfettered discretion at a single minister, that of
Home Affairs, in-chatge of refugee matters to receive recommendations for refugee
status, an eligibility committee, to make the final decision on refugee status and hear
appeals. The Bill requites asylum seekers to apply for status within seven days of theit
artival, a limitation that is untealistic. This is against the UNHCR stand that states that

--‘-‘---'_'_-—_;

R T
Ibid (see Aliens Restriction Act, Article 3, Paragraph 1)

m ,
See UNHCR, Sub-Comsmittee On Inteational Protection, Note On Asylum, August 30, 1979, Paragraph 16
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failure to submit an asylum request within 2 specified period should not lead to the

i : : o7
exclusion on the request from consideration.'

The draft bill also requires refugees to live in refugee camps, without enacting exceptions
to the policy in law. Finally, the draft bill does envisage establishing transit centers for
asylum seekers while their applications are being considered. This provision, if
implemented in accordance with human rights standards, might keep to alleviate the

incidents of rape and other abuses that have been seen among the refugees in Kenya.

The current government has given indications that the bill will eventually be enacted as

law and that the government will wotk hand in hand with the UNHCR to ensure that

the international requirement for treatment of the refugees in Kenya will be achieved

without any problem.

3.2.1 Specific Provisions Of The 1951 Convention On Refugees That Kenya

Has Not Implemented

According to article 7 of the convention, after three years’ residence, all refugees shall

enjoy exemption from legislative reciprocity in the tetritory of the contracting state. This

has not been the case in Kenya where refugees have stayed in the camps for the past

eleven years without any exemption from reciprocity.

Secondly whereas article 13 allows the refugees to own movable and immovable
Property, refugees in Kenya have not had this tight except for those with connections

With powerful individuals in the cotridors of powet.

———

Wy
m?aﬂY Nation April 16, 2003 “Moody Awon: We ate guided by The 1951 Geneva Convention And The 1969 QAU
vention”,
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Article 15 is also not followed by the Kenyan Government in dealing with the refugees.
The article says that the refugees shall be accorded favourable treatment that is accorded

to nationals of the foreign country in the same circumstances.

Article 16 is also not followed by the government. As was demonstrated in chapter four.
The courts that serve the refugees in Kakuma Refugee Camp are so far away in Lodwar

Town.

The refugees generally do not have easy access to wage-earning employment as required
by the Article 17. Article 18 that demands for self-employment has also not been
implemented in Kenya. Most refugees who have skills and talents do not have anything

to do since they are barred by the Kenyan Labour Laws to work.

Article 20 says that where rationing system exists, refugees shall be accorded the same
treatments as nationals. This is not being followed in Kenya with refugees especially
those in the camps. There food rationing is seriously inadequate as shown in Chapter

four,

Atticles 21 and 22 ate also not implemented as refugees in Kenya are not given houses

Neither do they have access to the free and universal education as is required by the

Conventon,

Article 26 states that refugees have the freedom of movement but this is not the case as

is demonstrated in Chapter four. Most refugees are confined in the camps while those

Who temain in the urban areas are subjected to untold suffering at the hands of the law

e
Nforcement officers.
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Kenya also has not facilitated the assimilation and naturalization of refugees as is
required by Article 34. This should be done by making effort to expedite naturalizaton

proceedings and to reduce as far as possible the chatges and costs of proceedings.

As Chapter four has demonstrated, the Kenyan Government and in particular the Police
ate supposed to cooperate with the UNHCR, This has not been the case with many
instances that the Police have refused to recognize the UNHCR papers. This is against

the Executory and Transitory Provisions found in the article 35.

Article 42 gives any contracting state the provision to air any reservations. Many states
like Angola, China and Luxemburg have had their respective teservation yet Kenya has

not. Therefore it is 2 wonder why Kenya has not had meaningful implementation of the

1951 Geneva Convention on Refugees.

Clearly this shows that the non—implementation of the 1951 Geneva Convention on

Refugees has had a very negative impact on the human rights of the refugees.

5.2.2 Refugee Status Determination in Kenya

Kenya experienced the first real big influx of refugee in 1991. Before that only 2 handful
of refugees came. Most newly atriving refugees wete processed through a reception
Center established in October 1981 at Thika. Before 1991, the Kenyan government used
an ad hoc administrative status determination (RSD) system to recognize refugees,
despite the fact that it lacked domestic laws providing for their rights and status.

Post 1991 refugees’ status determination in Kenya has been handled by Jesuit Refugee

Service (JRS). The status determinations run by JRS were problematic delegation of the
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responsibilities of Kenya and UNHCR to an NGO. The refugees did not like this'® and
the government of Kenya also lost the experience it had gained while handling the
refugees in the pre-1991 era.

In December 1998 however, JSR said that it was losing its focus on its core business
especially in the face of the apathy shown by both the UNHCR and government. It
stopped and the task was handed over to the UNCHR in January 1999. JSR said that it’s
cote business was never at any time meant to determine the refugee status in Kenya.

Instead JSR was created with a mission to accompany, Setve, and defend the rights of

tefugees and forcibly displaced people.

5.2.2.1 UNHCR - Run Status Determination

Since the UNHCR took over, it has determined the status of all the refugees, albeit with

some failure. It has been using its own UNHCR’S Handbook on Procedures and
Criteria for Determining Refugee Status. According to this book, applicants for

refugee should receive the necessary guidance as to the procedure to be followed.
UNHCR, in disregard of its own stand, does not provide applicants with guidance about
the process they are about to undergo even after they reach UNHCR’s office.

Status determination takes place in Westlands offices of the UNHCR and most refugees

just walk because they cannot afford the bus fare. Once they reach they are lined

together and taken from one office to another. To be served the refuges are to attive

very eatly. On 1* July 2003 when the researcher visited there were 201 refugees in the

Queues that were snaking well outside the UNHCR compounds.

—————

ng
Author’s interview with Congolese Refugees on 2a. June 2003 at Kakuma Refugee Camp
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On the first visit to the center, refugees are issued with appointment slip which become
the only piece of identification for subsequent visit as well as to the Kenyan authonites.

Waiting time between procurement of appointment slips and first interview date varies

from two to four months.

During the status determination interviews asylum seekets are interviewed by a member
of UNHCR’s eligibility center staff. Before recommending anybody for a refugee status,
the interviewing officer conducts interviews reviews the facts after the interview,

sometimes doing additional reseatch or cross-checking information. By the end of 2001,

there was a 50% rejection rate.'” It is difficult to account for the figure because the

whole process of status determination is highly subjective.

Asylum seekers ate not given information about the standards against which their cases

will be measured, nor are they given a sense of how long the process will take, including

how much time it should take to assess their file if they are in need of resettlement. This

is very contradictory to UNHCR’s own Refugee status Determination Handbook. Those
who qualify are given protection letter. However, those who are tejected ate never given
written information about the reasons for their rejection, apart from pro forma letters

indicating that their cases have been rejected for failure to fulfill eligibility critetia.

Othets are then recommended for resettlement. UNHCR refers the potential case for
tesettlement to one of several governments. The governments accepting the highest

numbers of refugees from East Africa, the United States, Canada, Australia and Norway.

———

171
Author's interview the UNHCR staff on 1 July 2003
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53  Shortcomings of UNHCR in Serving Refugees in Kenya
5.3.1. Responsibility for Status Determination

UNHCR considers that running the status determination is not its core business. It
lacks the capacity to meet guarantees and principles states in its own guidelines on status

determination. Insufficient funding is always cited as the reason of not working well in

status determinaton.

5.3.2 Failures of Accessibility and Registration

UNHCR presence in Kenya has been viewed as a blessing by refugees who come to
Kenya. However, the truth is that the status determination process is tife with delays
theteby making the refugees very vulnerable. Moteover contrary to the widely

tecognized UNHCR principle that must be among the first to receive protection and

assistance, unaccompanied and separated children and women at risk are not being

identified by UNHCR when they first appear in the registration sheds. As a result,

women and children ate waiting for several months to be interviewed by UNHCR, and

must fend for themselves before and often after they are seen by the agency.

5.3.3 The Provision of Delays

The appointment slip is 2 welcome telief for the refugee who seeks to formalize his

Status. However, the waiting petiod fot interviews is too long and more often than not

lacks any protection and assistance guaranteed to them by international law and

UNHCR policy.
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Many refugees therefore resort to dirty tricks like forging the slips or tampenng with the
details on the original slip like the date of the appointment’ signatofies; names among
others, Obviously there is a heavy risk involved in such tricks but the refugees are

seeing none of this since as far as they are concerned UNHCR is overseeing the delays.

Delays sometimes atise for reasons othet than appointment re-scheduling. Sometimes

there are no UNHCR-employed interpreters. UNHCR has instituted a policy of only

seeing refugees from particular countries of origin on particular days of the week.

All asylum seekers are subject to extremely serious delays in the processing of their

claims which leaves them vulnerable to abuse.

5.3.4 The Conflicting Role of UNHCR

The status determination intetviews with UNHCR protection staff fall shott of its own

standards on keeping applicants informed about their rights and the procedures to

follow, and on conducting interviews in a mannet that allows all the evidence to be

considered. The agency has a conflicting role as setvice provider and status adjudicators.

This has caused the refugees to lack confidence in the entire system. Probably this is the

last problem that provides the strongest rationale for the Kenyan Government to fulfil

its responsibility to conduct status determination.

535 The Assessment of the Asylum Claim

One of the main ptinciples undetpinning this determination process is that the burden
of proof lies with the applicant. The applicant must provide the assessor with all the
relevant documentation and information regarding the claim. However, the duty to

ascertain and evaluate all the relevant facts is shared between the applicant and the



119.

assessor. Paragraphs 195 to 205 of the UNHCR Handbook stipulates that it may often
be for the examiner to use all means at his or her disposal to produce the necessary
evidence seeking refugee in Kenya. It is quite often inaccurately applied, thus resulting
in assessments of asylum applications based on assumptions and generalities rather than

well-sourced information. Cleatly this contradicts the 1951 Geneva Convention.

5.4 Confinement Policy As An Abuse Of Human Rights

As chapter four has shown confinement policy is against both the 1951 Geneva
as the fundamental human rights. Firstly freedom of

gees need clearance from the camp administration.

Convention on Refugees as well

movement is not practiced, as refu

Secondly thete is no practice of Kenyan Law in the camp to exercise justice. Instead
atbitrary legal systems made up of the elders ot other arbitrators. As has been
demonstrated, this has denied many refugees any justice. To make matters wotse, the

Dearest court is in Lodwar town, practically out of reach for the refugees.

Universal declaration of human rights Article 5, nobody is supposed to be subjected to
harsh or hostile conditions. However, the Kenyan Govemment has made it an

Unwritten policy to host the refugees in the most hostile and hatshest conditions of the

Kakuma in Turkana District.

The fact that refugees are confined in the camp with no possibility of owning property is

dlso contravening the universal declaration of the human rights Article 17,



Confinement policy also does not offer the refugees employment opportunities as is

tequired by the Article 23 of the universal declaration of the human rights.

Article 25 tequires everybody to have access to health, well-being, food , sheltet, medical
care and other social services. However, Chapter four has shown that refugees are

underfed and lack basic needs like adequate water, medication among other things.

Atticle 26 of the human rights charter also advocates for free basic universal education.

However, the reality of the confinement camp is that children do not have access to this

tight.
5.5 Human and Refugee Rights Abuse Under Kenyan Municipal Law

Refugees in Kenya have had the following protection problems. Firstly they do not have
safe housing or they lack housing altogether. Consequently they suffer fear, attacks,
tobberies and rapes. The failure to identify and better protect these refugees is in direct

contravention of Anchor’s own policies and procedures.

Even some refugees, especially women and children who ate lucky enough to find
shelter at the UNHCR “secure” accommodation Centet like in Hutlingham or YMCA
Shauti Moyo ate still fearful about sexual harassment and their overall security, especially
after the murder of two Rwandan children who had been living there in April 2002,
Whereas the matter is before the coutt of law there are indications that the culprits were
tellow refugees or even family members. This problem can be alleviated if the UNHCR

had the resoutces to help the Kenyan Government house all the refugees.
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The second problem that refugees undergo in Kenya which also betrays the spirit of the
1951 Geneva Convention is the political targeting by other refugees. The conflict in the
Great Lake region for instance is a testimony of complicated ethnic and military alliances
that cross borders. Lack of proper security has seen many refugees killed, threatened,
abused or harassed.!"! For instance in August 2001 refugees in YMCA Hostels in Shaun
Moyo reported harassment from the staff of UN and the Police officers who were

demanding devours like sex and money to ensure their security.

Dawit .S. an Ethiopian refugee who had been a student leader in Addis Ababa, desctibed
the ethnic tensions that had developed in exile between him and Oromo refugee. He
said “in (the place I was living) there were already other Oromo students and they said 1
bought my status and started harassing me, saying I was against their tribe. They beat

me once while accusing me of these things ...... that was on August 19, 2001.”""2

Security agents of the countty of origin also come and harass refugees living in Kenya.
According to Human Rights Watch, International NGO staff members have been able
to trace to the Ethiopian Embassy license plate numbets taken down by refugees who
allege that they have been trailed. In addition, the actions of such agents have even been
linked to murder: one politically motivated killing by Ethiopian security agents in

* ' . . f . : 113
Nairobi received international press attention il 1992.

--‘-"—-—;
1 . i
" Daily Nation, 27 June 2002, “refugee Kills 2 Childsen in Nairobi".
1
"' Author’s interview with Consolata Linyulu (Hostels Manager) on July 2 2003, Nairobi.
15
Human Rights Watch interview with refugee, Nairobi, Kenya April 5, 2002
1y
Hyndman J. and Nyklund .V, ibid page 21-48
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Kenya Police has also been accused of harassment, violence and extortion, and even
refusal to respect UNHCR documents. Ishimwe Euloge'"* for instance told the author
that he has lost thousands of shillings. He is routinely stopped and asked to produce a
national identity card or go to jail. Normally he produces the UNHCR-issued
appointment slips. Upon inspection of these documents, the police routinely ignore or
destroy the documents and either threaten him with arrest and detention unless a bribe
is paid. If the first practice is followed, Ishimwe will often try to pay the bribe to avoid

arrest, If the second practice is followed, his friends and family must locate their jailed

CO]league.

The Kenyan Police has a bad reputation among other NGOs as well. For instance

Transparency International (IT) an NGO dedicated to curbing both international and
national corruption conducted a sutvey which revealed that the Police Department as
the most corrupt. Human Rights Watch has also documented cases in which refugees
paid between Ksh. 400 (US$ 5) and Ksh 4,000 | (US$ 51) to the Police. UNHCR has

also documented cases of refugees in Kileleshwe Police Station who had to pay Ksh.

20,000 (US$ 256) to be released.™

Since bribety is a major revenue producer for the corrupt members of the police force,
and refugees are prime targets for arbitrary arrest. Police are also familiat with the offices

that refugees frequent, and stop and arrest refugees on their way to and from UNHCR

and NGO offices.

e ————

"™ Author interview with Mr. Ishimwe (A Rwandese Refugee) on June 30, 2003 Nairobi Kenya
111 . - . .
Tmmpmncy Intetnational (2001) Corruption 10 Kenya: Findings Of an Urban Bribery Survey. Page 10
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Kenya Government has also not upheld the non-refoulement policy of the 1951 Geneva
Convention. Many refugees have suffered deportation and the problem of refoulement

following various charges. For example in 1999 university students from Ethiopia were

denjed legal status and forced to return.

Whether singled out individually or caught up in an immigration swoop, refugees should
be brought before a court twenty-four hours after their arrest, according to Kenyan Law.
As a result, most are released or bribe their way out: some are however charged with an
immigration violation and brought before a magistrate. Refugees are most often charged
with illegal entry under Kenya’s immigration Act. Some are sent back to their hotme

countries irrespective of whether or not they are facing petsecution.

This is against Kenya’s non-refoulement obligation under Article 33 of the Refugee

Convention which is the most fundamental principle of international law and is now

accepted principle of customary international law. For instance in May 2002 alone the

government deported five individuals from Democtatic Republic of Congo and

Rwanda 1"

In the officials 2001 statistics obtained from the provincial police of the Nairobi area,

the Kenyan Government charged 136 individuals with illegal entry during the year. Of

those, seventy-five had been propetly rurned over to UNHCR, and eight were fined and

Presumably allowed to stay in Kenya. However thitty-five persons out of this group

Wete repatriated mostly Somalis.

"--._\_‘_-‘—_._-__

LI .
Authoy’s intervicw with Kenyan Police Officer, Nairobi,

Kenya July 1, 2003.
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Interviews with Police revealed that most Police Officers do not respect UNHCR
documents because of the widespread belief that all of these documents are forged.

Also it is not a standard procedure to ask the refugee whether or not they will face

prosecution when they return to their countries of ongin.

Another problem for refugees in Kenya is the fact that the Kenyan Government cannot
guarantee their most basic human right. These include: the right to liberty and not to be
atbitrarily detained, the right to security of person including protection from torture and
other mistreatment, and the right to freedom of movement. It is also failing to take
adequate action to bting to justice the perpetrators of human rights abuses against

refugees, even when these individuals are the agents of another govetnment.

Refugees are also complaining that UNHCR is failing to identify refugees who are at risk
when they first register at the office, in direct contravention of its own police on refugee
women and children, which require immediate identification and attention to such
individuals needs."”” Even refugees who face violence and report to the UNHCR do not
get much assistance. Even local human rights groups expetience problems reaching

UNHCR when they try to draw the agency’s attention to these problems.

The UNHCR’s own policy'" requires that it identifies groups at tisk and to respond to

security cases this could be improved if it had enough resources and petsonnel to

implement secutity checks.

e ——

kL PNHCR (1995) Guidelines Op Prow-anon And Resnnnes To sexial Violence Against Refupees Page 15 (It require.
NHCR 1o identify individuals or groups who may be partcularly vulnerable to violence e.g. lone female heads of
ousehold with disabled family members, or women who are economically successful, and develop appropriate strategies to

address their particular protection and assistance problems).

n
*UNHCR (1994) Guidelines on Refugee Children, page 81
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6.0 SUMMARY, CONCLUSION AND RECOMMENDATIONS

In many respects the situation of refugees in Kenya has changed significantly over the
last two decades. While at the mid-1980’s refugees were often well received in exile,
today’s refugees are subjected to increasingly drastic restrictions and sometimes
untenable conditions. At the same time, many organizations and the Kenya
Government have lost patience with refugees and have sought easy solutions to complex
problems. To a large extent the refugees have not had the luxury of receiving protection
from the government. The rise in the number of refugees in Kenya has raised
fundamental questions on the role of UNHCR and Kenyan Government as far as the
tefugee protection is concerned. The major thrust of this thesis has been to explore the

petformance of Kenya as far as the international instruments of refugee protection are

concerned.
6.1 Summary Of Research Findings

In the course of researching this thesis every available soutce on refugees intetnationally
in general and refugees in Kenya in patticular has been identified and consulted."” From
the analysis of these varied souzces, three major issues have emerged: the need to have
an international refugee regime; the need to enforce the requirements of the 1951
Convention on the state parties and finally the need for Kenya to enact a specific law
dealing with the refugees. The three issues are closely linked to each other in the Kenya
context. While in an ideal situation, refugees should enjoy a decent life in asylum, the

thesis has demonstrated that their privileges as defined by the 1951 Geneva Convention

ate not guatanteed in Kenya.
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In Kenya there are two reasons why there is now the conviction that a refugee is an
extremely critical national issue. First there is the pressing problem of gaining control of
illegal immigration. Kenya is currently expetiencing a large illegal or undocumented

influx of refugees.'™

This constitutes of flagrant violation of national sovereignty, as control over entry by

non-citizens is one of the two or three universal attributes of a nation-state.

Secondly, there is an increasing concern over the rate of growth and the sheer size of the

overall growth of the number of refugees coming to Kenya.

Chapter two provided evidence that there is an international and continental legislative
framework for the protection of refugees and returnees. This framework guarantees that
the decision to return home shall be made voluntatily by refugees on their own. As
tefugee migrations become larget and more widespread and as resoutces for those

refugees become scarcer, there is need mote than ever before for the state parties to

implement the requitements for the 1951 Conventon.

Whereas the public face of refugee ptotection in Kenya has been the 1951 Convention
telating to the status of Refugee and the UNHCR, the UNHCR has been much
criticized for going along too easily with some of the innovations in refugee protection

leading to outtight erosion of refugee rights much more so by confining in camps.

The primary aim of this study was to investigate the general situation of refugees in

Kenya and to examine the extent to which the 1951 UN Convention on Refugees has

—

" See bibliography
t
2 The People Daily, Thursday May , 2003. “Refugee Protection : Why Kenya nceds to adopt a National Refugee Policy”
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been implemented by Kenya. The absence of any comprehensive literature on this topic

provided the rationale for the study.

Chapter four pointed out that Kenya is signatory to the relevant international treaties
that espouse a commitment to protection of refugee rights. The chapter also discussed
the fact that Kenya has not enacted domestic legislation relating to the status of refugees.

Instead the refugees outside the jurisdiction of the UNHCR ate handled under the Alien
Act.

The study found that for most refugees, the refugees rights enshrined in Kenya

legislation is of little effect in reality as most refugees are not granted refugee status by

the Kenyan authorities. Because Kenya lacks any formal structure to deal with refugees

in its domestc law the government resorted to ad hoc administrative atrangements

which by their very nature can be arbitrary and disctiminatory according few rights to

refugees if any.

The study has further shown that Kenya has yet to de-link refugee issues from its

national security concemns and does not share the btoad wotld-view of perceiving them

as humanitatian and human rights concerns.

The study therefote confirms that non-implementation of the Convention obligations

has contributed to the inadequate protection of the rights of refugees.

The study has also shown that Kenya prefers to house refugees in camps. The
expectation that refugees will find all the protection and assistance they need in camps is
contradicted by the problems documented in this study confinement has compounded

the marginalisation and vulnerability of refugees increasing their risk of suffering human

tight abuses similar to those documented in the study.
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Therefore the study also confirms the second hypothesis that confinement policy is an
abuse of human tights of the refugees.

6.2, Conclusion

Despite widesptead agreement that more needs to be done to help refugees, the
response in Kenya temains inadequate. Hundreds of thousands of refugees continue to
suffer in complete contrast to the 1951 Geneva Convention on Refugees. Quite apart
from its tragic humanitarian consequences, refugees influx to Kenya has important
implications for both human security and the security of state. As the case study of
Kakuma Refugee camp showed in chapter four, refugee influx in Kenya has led to many
instances of socio-economic systems and community structures breaking down and
impeding reconstruction and development for many years. The conscientious
tesponsibility of a state towards the refugees, and the ability of the refugees to realise
their right and obligations in accordance with the 1951 Geneva convention on Refugees,
Provide an indispensable element of stability to life, whether at the personal societal or

international level.

Kenya has not petformed well in the implementation of the 1951 Geneva Convention
on Refugees as demonstrated in both chapter four and five. Generally there is

widespread abuse of the rights of the refugees.

6.3. Recommendations

Inotder for Kenya to effectively implement the 1951 Geneva Convention and to accord

the refugees their rights accordingly the following recommendations are made.

6.1.1Recommendations To The Kenya Government

Fitstly, the Kenyan Government should cteate a domestic legal framework for refugees
by tevising and adopting its 1994 Refugee Bill so that it fully implements the Kenyan

Government’s responSibi].ities under the 1951 Refugee Conventon.
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In the refugee camps, refugees should be permitted freedom of movement consistent
with Article 26 of the refugee convention. Also some refugees need to be allowed to

leave the camps on a voluntary basis. These groups include:
i. Individuals with serious security problems in the camps
i, Individuals in need of medical care only available in utban centers
fii. Individual who have been living in a refugee camp for excessive length of time,

such as three years or more, and for whom alternative permanent solutions in the

foreseeable future appear unlikely
iv. Individuals who ate in need of educational opportunities
v. Individuals with family membets who are residing legally outside camps

To address the problem of refoulement, the Kenyan Judiciary should institute training
for magistrates on international refugee law, patticulatly on non-refoulement, and

develop a standard inquiry during deportation proceedings for determining fear of

Persecution upon return.

The Police fosrce in Kenya should undergo training to know how to handle
individualized refugee status of those in custody and to cooperate and contact the

UNHCR offices whete appropriate. The Police should allow asylum seekers or refugees
in their custody to be transported to UNHCR’s offices.

6.3.2 Recommendations to United Nations High Commissioner For Refugees

(UNHCR)

Itis important that UNHCR adopt the evaluation and policy analysis unit’s clear

tecommendation to re-write and re-issue its 1997 “Policy on Refugees in Utrban Areas”.

The revised policy should avoid generalizations, derogatoty depictions or any incorrect
assumptions about tefugees.
The “Guideline on Refugee Childten” should also be tevised to address the specific

Ptotection and assistance problems facing asylum seekers and refugees in Kenya.
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To address the lack of domestic legal framework fot refugees, UNHCR should continue

to encourage the Kenyan government to adopt domestic refugee legislation. If possible

it should assist Kenya in the drafting process t© ensute that the laws fully implement all

0 - .
government obligations towards asylum seekers and refugees under refugee and other

forms of Human Rights law.

U * . -
NHCR also needs to reform 1ts refugee status determination system. It is important

that all asylum seekers are provided with written information in a language they

understand, the legal standards to be applied as well as a realistic indicative timetable for

e - .
ach stage of the determination process.

umber as made known to

UNHCR should also post a notice board indicating by case
seeker’s file. 1f

of processing for each asylum
to post individualized tracking systems

least a generalized tracking system
d on a given day.

€ach asylum seeker the progress

confidentiality concerns still prevent being able
aligned with each asylum seekers case number, then at

should be posted, indicating the progress of all files submitte

Consequently UNCHR should have adequate

UNHCR offices seem to be understaffed.
d efficient, keeping n

Personnel and resoutrces sO that status detetminations atre fair an

Mind the particular difficulties and needs of applicants.

ovement policies can be solved by UNCHR not applying

The problem of secondary m
elled to move because of

s to tefugee who has been comp

Se .
Condary movement policie
problems in his ot her previous countty.

SPecific protection of security
The problem of refoulement can be solved by appointing and officer at UNHCR who

refugees who have taken into the custody of

Will receive notices on asylum seekers ot

refoulement, and should respond to these referrals

the military or police and may face

expeditiously.
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Camp confinement is not one of the recommended ways of solving a refugee ctisis. To
address the problems with camp confinement UNHCR should urge the govemment to
provide for exceptions to the camp confinement policies in domestic law or regular, and

instead should revise its own policy on refugees.

In order to identify at-risk individuals UNHCR and the Kenyan Government should set
up temporary reception sites for asylum seekets and refugees, providing them with safe
shelter for sometime initially. UNHCR should then engage the services of an
implementing partnet NGO to wotk in the registration sheds to register and adequately
identify all unaccompanied and separated children, women heads of household and

other individuals in need of specialized cate or assistance during their first visit to the

office.

In order to address protection and assistance problems faced by refugee childten

UNHCR should wotk to ensure access to education for all the greatest extent possible

given resoufce constraints. Also children who are unaccompanied and separated should

have separate appropriate housing facilities or sepatated parts of housing facilities.

Another problem encountered by refugees in Kenya is that of medical referrals.

UNHCR should engage the setvices of an implementing partner NGO to work in the

registration sheds at the branch office to examine and treat medical cases on the spot

It is also very important that the victims of torture and
UNHCR in Kenya through

and make same-day referrals.

sexual violence should be identified during their first visit to

the use of an implementing partner NGO engaged to assist in registering refugees.

To address resetdement delays and inefficiencies UNHCR should put in place

tesettlement referral officers in Kenya UNHCR officer to prepate files of individuals for

tesettlement. Also resettlement to the designated resettlement utilizing a standard

teferral form and applying mutually agreed-upon threshold ctitetia for referral.
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6.3.3 Recommendations To The donor Governments/Agencies

Donor agencies need to link up the financial support with the Human Rights and
developments needs. Therefore there is need to fund through the New Partnership for
Aftica’s Development (NEPAD). This is because the first priotity areas of NEPAD is

peace and security which includes issues such as prevention, management and resolution

of conflict.

In tackling the problem of population displacement we need to look beyond
humanitarian assistance and develop new approaches. NEPAD offers us a fresh

opportunity to effectively address Africa’s deepening refugee ctisis.

There is also need to boost the physical infrastructure in the refugee camp to boost

accommodation and transport and communication facilities. They should then ensure
fair treatment of refugees. This can be done by funding training programmes for those

people who work with the refugees.

Donor agencies should also seek imptovements in UNHCR-tun or government-run
status determination processes, focusing in particular upon funding programs that seek
to: provide information to refugees and increase the transparency of the process:

increase trained staff; provide trade interpreters; and improve the quality and efficacy of

identity documentation issued to refugees.
6.3.4 Recommendations To Governments in Countries of Resettlement

These countsies should allow the personnel of the NGOs to send suggested cases for

tesettlement at the same time to UNHCR and to embassy staff using the agteed criteria.
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If that particular country is interested in 2 particular case then the UNHCR should
expeditiously process the file.

These governments should also deploy particular staff at the embassy to handle matters

of resettlement. In particular the governments should put in place expedited referral

procedures for high-risk cases.

6.4 Directions For Future Research

While the knowledge base about refugees and the 1951 Refugee Convention has

improved significantly over the last decade, several directions for future research emerge

from the findings of this thesis. Chapter five identified areas that require additional

investigation of their contexts in order to make them relevant to the refugee studies.

The 1951 Refugee Convention needs to be reviewed so as to find out why many state

patties are not following its dictates.

Further research is needed in the area of camp confinement policies. In the last decade
alone there have been significant growth in refugee numbers resulting into the growth of
camps all over Africa. These camps are found in Sierra Leone, Libetia, Angola,
Tanzania, Malawi, Uganda, and Kenya. Inotdet to verify the veracity of the thesis
conclusion that confinement policy is a policy against human rights of the refugees,
mote studies could be undertaken about confinement camps outside Kenya. Itis

Possible that the expetiences of refugees clsewhere in other camps could be different

enough to significantly alter their contexts and the perceptions about confinement

Policing.
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There is a great deal of concern about the role of UNHCR in protecting refugees,
especially those at risk of involuntary repatriation. While protection is the key role of
UNHCR, the international system embodied in it is not sufficientdly empowered to
protect all refugees. The realization that motal ot political persuasion sometimes have
little meaning in complex conflicts has led to the creative use of some institutions, such
as UN peacekeeping forces, in roles which they have not been accustomed. The success
ot failure of these attempts to enforce protection needs to be understood more cleatly,
particularly with respect to refugees in the camp. Case studies from such complex and
long-standing refugee camps like in Tanzania and Malawi could provide additional

insights about the dynamics of camps confinement policy.

In the final analysis, the academic knowledge base on refugees in general and the 1951
Refugee Convention has increased greatly since the early attempts. Recently, several
significant studies have been presented about all aspects of refugees. The challenge for
the future is to improve the linkages between the academics who study the 1951

Convention and the people who wotk daily with refugees.
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APPENDIX 1
Waindi Oliver
P O Box 63070
00200 Naitobi

The Manager
YMCA Shauri Moyo
Nairobi

Dear Sir/Madam

RE: INTERVIEW ON HUMAN RIGHTS STATUS IN
KAKUMA REFUGEE CAMP

T am a student at the University of Nairobi at the Institute of Diplomacy and Master of
Arts Degree course. /s part of my course I am undetrtaking a research on the extent of
the implementation of the {951 Refugee Convention by the Kenyan Government. I

have chosen Kakuma Refugee camp to be my study site.

an the project and evaluate it later on, I would like to ask you

r the qu.:sn'ons honestly. Do not worty if you ate
dividual information I collect will be kept

linked back to you will be shared

In otder to help me pl
some questions. Please try to answe
not sure about the answer. All the in
confidential, and only information that cannot be

outside the research project.
ton.

Thank you in advance for your anticipated coopera

Yours faithfully,

Waindi Oliver
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APPENDIX 2
Waindi Oliver
P O Box 63070
00200 Nairobi

Service Providet
Kakuma Refugee Camp
C/O UNHCR - Kenya

Dear Sir/Madam

RE: INTERVIEW ON HUMAN RIGHTS STATUS IN
KAKUMA REFUGEE CAMP

I am a student at the University of Nairobi at the Institute of Diplomacy and Master of
Arts Degree course. As part of my course I am undertaking a research on the extent of
the implementation of the 1951 Refugee Convention by the Kenyan Government. I
have chosen Kakuma Refugee camp to be my study site.

project and evaluate it later on, I would like to ask you
answer the questions honestly. Do not worty if you are
the individual information I collect will be kept

that cannot be linked back to you will be shared

In otder to help me plan the

some questions. Please try to
not sute about the answer. All

confidential, and only information
outside the research project.

Thank you in advance for yout anticipated cooperation.

Yours faithfully,

Waindi Oliver
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APPENDIX 3

Waindi Oliver
P O Box 63070
00200 Nairobi

The QOCPD

Buru Buru Police Station

Nairobi

Dear Sir/Madam

RE: INTERVIEW ON HUMAN RIGHTS STATUS IN
KAKUMA REFUGEE CAMP

of Nairobi at the Institute of Diplomacy and Master of

Arts Degree course. As part of my course I am undertaking a research on the extent of
the implementation of the 1951 Refugee Convention by the Kenyan Government. I

have chosen Kakuma Refugee camp to be my study site.

I am a student at the University

In order to help me plan the project and evaluate it later on, 1 would like to ask you
some questions. Please try to answet the questions honestly. Do not worty if you are
not sure about the answer. All the individual information T collect will be kept
confidential, and only information that cannot be linked back to you will be shared

outside the research project.

Thank you in advance for yout anticipated cooperation.

Yours faithfully,

Waindi Oliver
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APPENDIX 4

Convention Governing the Specific Aspects of Refugee Problems in Africa, 1001
U.N.T.S. 45, entered into force June 20, 1974.

PREAMBLE

We, the Heads of State and Government assembled in the city of Addis Ababa, from 6-

10 September 1969,

1. Noting with concern the constantly increasing numbets of refugees in Africa and

desirous of finding ways and means of alleviating their misery and suffeting as well as

providing them with 2 better life and future,

2. Recognizing the need for and essentially humanitatian approach towards solving the

problems of refugees,

3. Awate, however, that refugee problems ate a soutce of friction among many Member

States, and desitous of eliminating the source of such discord,

4. Anxious to make a distinction between a refugee who seeks a peaceful and normal life

and a person fleeing his country for the sole purpose of fomenting subversion from

outside,

5. Determined that the activities of such subversive elements should be discouraged, in

accordance with the Declaration on the Problem of Subversion and Resolution on the

Problem of Refugees adopted at Accra in 1965,
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6. Bearing in mind that the Charter of the United Nations and the Universal Declaration
of Human Rights have affirmed the principle that human beings shall enjoy fundamental

tights and freedoms without discrimination,

7. Recalling Resolution 2312 (XXII) of 14 December 1967 of the United Nations

General Assembly, relating to the Declaration on Territorial Asylum,

8. Convinced that all the problems of our continent must be solved in the spirit of the

Charter of the Organization of African Unity and in the African context,

Convention of 28 July 1951, as modified by the

9. Recognizing that the United Nations
the basic and universal instrument relaung to

Protocol of 31 January 1967, constitutes

the status of refugees and reflects the deep concern of States for refugees and their

desire to establish common standatds for theit treatment,

10. Recalling Resolutions 26 and 104 of the OAU Assemblies of Heads of State and

: States of the Organizaton who had not already

Government, calling upon Membe
ons Convention of 1951 and to the Protocol of

done so to accede to the United Natu

1967 relating to the Status of Refugees, and meanwhile to apply their provisions to

tefugees in Africa,

11. Convinced that the efficiency of the measures recommended by the present

Convention to solve the problem of refugees in Africa necessitates close and continuous

collaboration between the Organization of African Unity and the Office of the United

Nations High Commissioner for Refugees,

Have agreed as follows:
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Article 1
Definition of the term "Refugee”

1. For the putposes of this Convention, the term "tefugee" shall mean every person
who, owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside the
country of his nationality and is unable or, owing to such fear, is unwilling to avail
himself of the protection of that countty, or who, not having nationality and being

outside the country of his former habitual residence as a result of such events is unable

or, owing to such feat, is unwilling to return to it.

2. The term "refugee" shall also apply to evety person who, owing to external aggression,
occupation, foreign domination or events seriously disturbing public order in either part
or the whole of his country of otigin or nationality, is compelled to leave his place of

habitual residence in order to seek refuge in another place outside his country of origin

o1 nationality.

3. In the case of a petson who has several nationalities, the term "a country of which he

is 2 national” shall mean each of the countries of which he is a national, and a petson

shall not be deemed to be lacking the protection of the country of which he is a national

if, without any valid reason based on well-founded fear, he has not availed himself of the

Protection of one of the countries of which he is a national.

4. This Convention shall cease to apply to any refugee if: (a) he has voluntarily re-availed

himself of the protection of the country of his nationality, or,
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(b) having lost his nationality, he has voluntarily reacquired it, ot, (c) he has acquired a
new nationality, and enjoys the protection of the country of his new nationality, or, (d)
he has voluntarily re-established himself in the country which he left or outside which he
remained owing to fear of persecution, or, (e) he can no longer, because the
circumstances in connection with which he was recognized as a refugee have ceased to

exist, continue to refuse to avail himself of the protection of the country of his

nationality, or, (f) he has committed a serious non-political crime outside his country of
refuge after his admission to that country as a refugee, or, (g) he has seriously infringed

the purposes and objectives of this Convention.

5. The provisions of this Convention shall not apply to any person with respect to

whom the country of asylum has setious reasons for considering that: (a) he has

committed a crime against peace, a war ctime, ot a crime against humanity, as defined in

the international instruments drawn up to make provision in respect of such crimes; (b)
he committed a serious non-political crime outside the country of refuge prior to his

admission to that country as a refugee; (c) he has been guilty of acts contrary to the
purposes and principles of the Otganization of African Unity; (d) he has been guilty of

acts contraty to the purposes and principles of the United Nations.

6. For the purposes of this Convention, the Contracting State of Asylum shall determine

Whether an applicant is a refugee.
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Article 2

Asylum

1. Member States of the OAU shall use their best endeavours consistent with their
tespective legislations to receive refugees and to secure the settlement of those refugees

who, for well-founded reasons, are unable or unwilling to return to their country of

origin or nationality.

2. The grant of asylum to refugees is a peaceful and humanitarian act and shall not be

regarded as an unfriendly act by any Member State.

3. No person shall be subjected by 2 Member State to measures such as rejection at the

frontier, return or expulsion, which would compel him to retun to or remain in a

territory where his life, physical integrity ot
liberty would be threatened fot the reasons set out in Article I, paragraphs 1 and 2.

4. Where a Member State finds difficulty in continuing to grant asylum to refugees, such
Member State may appeal directly to other Member States and through the OAU, and
such other Member States shall in the spitit of African solidarity and international co-

Operation take approptiate measutes o lighten the burden of the Member State granting

asylum,
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5. Where a refugee has not received the right to reside in any country of asylum, he may

be granted tempotary residence in any country of asylum in which he first ptesented

himself as a refugee pending atrangement for his resettlement in accordance with the

preceding paragraph.

6. For reasons of secutity, countries of asylum shall, as far as possible, settle refugees at a

reasonable distance from the fronter of their country of origin.

Article 3

Prohibition of Subversive Activities

1. Every refugee has duties to the country in which he finds himself, which require in

Particular that he conforms with its laws and regulations as well as with measures taken

for the maintenance of public order. He shall also abstain from any subersive activities

against any Member State of the OAU.

2. Signatory States undertake to prohibit refugees residing in their respective territories

mber of the OAU, by any activity likely to cause tension

from attacking any State Me
through the press, ot by radio.

between Member States, and in particulat by use of arms,

Article 4

N°n~Disctim'1nation
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Member States undertake to apply the provisions of this Convention to all refugees
without discrimination as to race, religion, nationality, membership of a patticular social

group or political opinions.

Article 5

Voluntary Repatriation

1. The essentially voluntary charactet of repattiation shall be respected in all cases and

no refugee shall be repatriated against his will

2. The country of asylum, in collaboration with the country of origin, shall make

adequate arrangements for the safe return of refugees who request repatriation.

3. The country of origin, on receiving back refugees, shall facilitate their resettiement and

gtant them the full rights and ptivileges of nationals of the country, and subject them to

the same obligations.

4. Refugees who voluntarily return to their country shall in no way be penalized for
having left it for any of the reasons giving tise to refugee situations. Whenever necessatry,
an appeal shall be made through national information media and through the
Administrative Secretary-General of the OAU, inviting refugees to return home and
giving assurance that the new circumstances prevailing in their country of origin will
enable them to return without risk and to take up a normal and peaceful life without fear
of being distutbed ot punished, and that the text of such appeal should be given to

tefugees and cleatly cxplajned to them by their country of asylum.
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5. Refugees who freely decide to return to their homeland, as a result of such assurances
or on their own initiative, shall be given every possible assistance by the country of
asylum, the country of origin, voluntary agencies and international and

intergovernmental organizations, to facilitate their return.
Article 6

Travel Documents

1. Subject to Article ITI, Member States shall issue to refugees lawfully staying in their
tertitories travel documents in accordance with the United Nations Convention relating

to the Status of Refugees and the Schedule and Annex thereto, for the purpose of travel

outside their territory, unless compelling teasons of national security or public ordet

otherwise require. Member States may issue such a travel document to any other refugee

In their territoty.

2. Where an African country of second asylum accepts 2 refugee from a country of first

asylum, the country of first asylum may be dispensed from issuing a document with a

fetumn clayse.

3. Travel documents issued to refugees under previous international

A8teements by States Parties thereto shall be recognized and treated by Member States in

the same way as if they had been issued to refugees pursuant to this Atrticle.
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Article 7
Co-operation of the National Authorities with the Organization of African Unity

In order to enable the Administrative Secretary-General of the Organizaton of African
Unity to make reports to the competent organs of the Organization of African Unity,

Member States undertake to provide the Secretariat in the appropriate form with

information and statistical data requested conceming:

(a) the condition of refugees; (b) the implementation of this Convention, and (c) laws,

regulations and decrees which ate, or may hereafter be, in force relating to refugees.

Article 8

Cooperation with the Office of the United Nations High Commissioner for Refugees

1. Member States shall co-opetate with the Office of the United Nations High
Commissioner for Refugees.

2, The present Convention shall be the effective regional complement in Africa of the

1951 United Nations Convention on the Status of Refugees.
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Article 9
Settlement of Disputes

Any dispute between States signatoties to this Convention relating to its interpretaton
or application, which cannot be settled by other means, shall be referred to the

Commission for Mediation, Conciliation and Atbitration of the Organization of African

Unity, at the request of any one of the Parties to the dispute.

Article 10

Signature and Ratification

1. This Convention is open for signature and accession by all Member States of the

Otganization of African Unity and shall be ratified by signatory States in accordance

with their respective constitutional processes. The instruments of ratification shall be

deposited with the Administrative Secretary-General of the Otganization of African

Unity,

2. The otiginal instrument, done if possible in African languages, and in English and

French, all texts being equally authentic, shall be deposited with the Administrative

Secretary-General of the Organization of African Unity.

3. Any independent African State, Member of the Organization of African Unity, may at

any time notify the Administrative Secretary-General of the Otrganization of African

UnitY of its accession to this Convention.
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Article 11

Entry into force

This Convention shall come into force upon deposit of instruments of ratification by

one-third of the Member States of the Organization of African Unity.

Article 12

Amendment

This Convention may be amended of revised if any member State makes a written

Genetal to that effect, provided however that the

request to the Administrative Secretary-
Assembly of Heads of State and

ptoposed amendment shall not be submitted to the

Government for consideration until all Member States have been duly notified of it and

a period of one year has elapsed. Such an amendment shall not be effective unless

apptoved by at Jeast two-thirds of the Member States Parties to the present Convention.

Article 13

Denunciation

1. Any Member State Party to this Convention may denounce its provisions by a written

notification to the Administrative Secretary-General.

2. At the end of one year from the date of such notification, if not withdrawn, the

Convention shall cease to apply with respect to the denouncing State.
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Article 14
Upon entry into force of this Convention, the Administrative Secretary-General of the

OAU shall register it with the Sectretary-General of the United Nations, in accordance
with Article 102 of the Charter of the United Nations.

Article 15

Notifications by the Administrative Secretary-General of the Organization of African

Ul’lity

The Administrative Secretary-General of the Otganization of African Unity shall inform

all Members of the Organization: (2) of signatures,
accordance with Article X; (b) of entry into force, in accordance with Article XT; (c) of
ubmitted under the terms of Article XII; (d) of denunciations,

ratifications and accessions In

Tequests for amendments s

in accordance with Article XTI11.

IN WITNESS WHEREOF WE, the Heads of African State and Government, have

signed this Conventon.

DONE in the City of Addis Ababa this 10th day of September 1969. As of 06 January

1995
Total Number of States Parties: 41

Most Recent Ratification: Kenya 23 June 1992



CountriesRatification/accession
Algeria 24 May 1974

Angola 30 Apr 1981

Benin 26 Feb 1973

Burkina Faso 19 Mar 1974

Burundi 31 Oct 1975

Cameroon 07 Sep 1975

Cape Verde 16 Feb 1989

Central African Republic 23 Jul 1970
Chad 12 Aug 1981

Congo 16 Jan 1971

Egypt 12 Jun 1980

Equatorial Guinea 08 Sep 1980
Ethiopia 15 Oct 1973

Gabon 21 Mar 1986

Gambia 12 Nov 1980

Ghana 19 Jun 1975

Guinea 18 Oct 1972

Guinea Bissau 27 Jun 1989

Kenya 23 Jun 1992

Lesotho 18 Nov 1983

Liberia 01 Oct 1971

Libyan Arab Jamahitiya 25 ApT 1981

Malawi 04 Nov 1987
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Mali 10 Oct 1981
Mauritania 22 Jul 1972
Mozambique 22 Feb 1989
Niger 16 Sep 1971

Nigeria 23 May 1986
Rwanda 19 Nov 1979
Senegal 01 Apr 1971
Seychelles 11 Sep 1980
Sierra Leone 28 Dec 1987
Sudan 24 Dec 1972
Swaziland 16 Jan 1989
Tanzania 10 Jan 1975
Togo 10 Apr 1970

Tunisia 17 Nov 1989
Uganda24 Jul 1987

Zaire 14 Feb 1973
Zambia 30 Jul 1973
Zimbabwe 28 Sep 1985
1967 UNHCR PROTOCOL
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APPENDIX §

PROTOCOL RELATING TO THE STATUS OF REFUGEES OF 31
JANUARY 1967

International Instruments

Asylum

Protocol relating to the Status of Refugees of 31 January 1967

States Parties List

United Nations General Assembly, 16 December 1966

4 October 1967

Preamble

The States Parties to the present Protocol,

Considering that the Convention relating to the Status of Refugees done at Geneva on

28 July 1951 (hereinafter referred to as the Convention) covers only those persons who

have become refugees as a result of events occurting before 1 January, 1951,

Considering that new refugee situations have arisen since the Convention was adopted

and that the refugees concerned may therefore not fall within the scope of the

Convendon,
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Considering that it is desirable that equal status should be enjoyed by all refugees

covered by the definition in the Convention itrespective of the dateline 1 January 1951,

Have agreed as follows:

Article 1

General provision 1. The States Parties to the present Protocol undertake to apply

Articles 2 to 34 inclusive of the Convention to refugees as hereinafter defined.

2. For the purpose of the present Protocol, the term "refugee” shall, except as regards

the application of paragraph 3 of this Article, mean any person within the definition of

Article 1 of the Convention as if the words "As 2 result of events occurting before 1

January 1951 and . . . "and the words". . .2 result of such events", in Article 1 A (2) were

Omitted.

3. The present Protocol shall be applied by the States Parties hereto without any
geographic limitation, save that existing declarations made by States already Parties to
the Convention in accordance with Article 1 B (1)(a) of the Convention, shall, unless

extended under Article 1 B (2) thereof, apply also undet the present Protocol.

Article 2

Co-operation of the national authorities with the United Nations 1. The States
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Protocol relating to the Status of Refugees of 31 January 1967

Parties to the present Protocol undertake to co-operate with the Office of the United
Nations High Commissioner for Refugees, or any other agency of the United Nations
which may succeed it, in the exercise of its functions, and shall in particular facilitate its

duty of supetvising the application of the provisions of the present Protocol.

2. In otder to enable the Office of the High Commissioner, or any other agency of the
United Nations which may succeed it, to make repozts to the competent organs of the
United Nations, the States Parties to the present Protocol undertake to provide them
with the information and statistical data requested, in the approptiate form, concerning;

(2) The condition of refugees; (b) The implementation of the present Protocol; (c)
Laws, regulations and decrees which are, or may hereafter be, in force relaung to

refugees.

Article 3

Information on national legislation The States Parties to the present Protocol shall

communicate to the Secretary-General of the United Nations the laws and regulations

which they may adopt to ensure the application of the present Protocol.

Article 4

Settlement of disputes Any dispute between States Parties to the present Protocol which

relates to its interpretation or application and which cannot be settled by other

Means shall be referred to the International Court of Justice at the request of any one of

the parties to the dispute.
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Article 5

Accession The present Protocol shall be open for accession on behalf of all States
Parties to the Convention and of any other State Member of the United Nations or
member of any of the specialized agencies ot to which an invitation to accede may have
been addressed by the General Assembly of the United Nations. Accession shall be

effected by the deposit of an instrument of accession with the Secretary-General of the

United Nations.

Article 6

Federal clause In the case of a Federal or non-unitary State, the following provisions

shall apply:

(2) With respect to those articles of the Convention t0 be applied in accordance with

Article I, paragraph 1, of the present Protocol that come within the legislative

jutisdiction of the federal legislative authotity, the obligations of the Federal

Government shall to this extent be the same as those of States Partes which are not

Federal States;

(b) With respect to those articles of the Convention to be applied in accordance with

Article I, paragraph 1, of the present Protocol that come within the legislative

jurisdiction of constituent States, ptovinces or cantons which are not, under the

Constitutional system of the federation, bound to take legisla

Government shall bring such articles with a favourable recommendation to the notice of

tive acton, the Federal

the appropniate authotites of States, provinces of cantons at the eatliest possible

Moment;
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(c) A Federal State Party to the present Protocol shall, at the request of any other State
Party hereto transmitted through the Secretary-General of the United Nations,

Protocol relating to the Status of Refugees of 31 January 1967

Supply a statement of the law and practice of the Federation and its constituent units in
regard to any particular provision of the Convention to be applied in accordance with

Article I, paragraph 1, of the present Protocol, showing the extent to which effect has

been given to that provision by legislative or other action.

Article 7

Reservations and Declarations

1. At the time of accession, any State may make reservations in respect of Article IV of

the present Protocol and in respect of the application in accordance with Article I of the
Present Protocol of any provisions of the Convention other than those contained in
Atticles 1, 3, 4, 16 (1) and 33 thereof, provided that in the case of a State Party to the

Convention reservations made under this Article shall not extend to refugees in respect

of whom the Conventon applies.

2. Reservations made by States Patties to the Convention in accordance with Article 42

thereof shall, unless withdrawn, be applicable in relation to their obligations under the

Present Protocol.
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3. Any State making a reservation in accordance with paragraph 1 of this Article may at

any time withdraw such reservation by a communication to that effect addressed to the

Sectetary-General of the United Nadons.

4. Declarations made under Article 40, paragraphs 1 and 2, of the Conventon by a State
Party thereto which accedes to the present Protocol shall be deemed to apply in respect
of the present Protocol, unless upon accession a notification to the contraty is
addressed by the State Party concerned to the Sectetary-General of the United Nations.
The provisions of Article 40, paragraphs 2 and 3, and of Article 44, paragraph 3, of the

Convention shall be deemed to apply mutatis mutandis to the present Protocol.

Article 8

Entry into force

1. The present Protocol shall come into force on the day of deposit of the sixth

instrument of accession.

2. For each State acceding to the Protocol after the deposit of the sixth instrument of

accession, the Protocol shall come into force on the date of deposit by such State of its

Instrument of accession.
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Article 9

Denunciation

1 Any State Party heteto may denounce this Protocol at any time by a notification

addressed to the Secretary-General of the United Nations.

2. Such denunciation shall take effect for the State Party concemed one yeat from the

date on which it is received by the Secretary-General of the United Nations.

Article 10
Notifications by the Secretary-General of the United Nations The Secretary-General

Protocol relating to the Status of Refugees of 31 January 1967

Of the United Nations shall inform the States referred to in Article V above of the date
of entry into force, accessions, resetvations and withdrawals of reservations to and

denunciations of the present Protocol, and of declarations and notifications relating

heteto.

Article 11

Deposit in the archives of the Secretariat of the United Nations A copy of the present

Protocol, of which the Chinese, English, French, Russian and Spanish texts

ate equally authentic, signed by the President of the General Assembly and by the
Secretary-General of the United Nations, shall be deposited in the archives of the
Secretariat of the United Nations. The Secretary-Genetal will transmit certified copies

thereof to all States Members of the United Nations and to the other States referred to

in Article V above.
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GENERAL ASSEMBLY RESOLUTION 2198 (XXI)

Protocol relating to the Status of Refugees

The General Assembly, Considering that the Convention relating to the Status of
Refugees, signed at Geneva on 28 July 1951, covers only those persons who have

become refugees as a result of events occurring before 1 January 1951,

Considering that new refugee situations have atisen since the Convention was adopted

and that the refugees concerned may therefore not fall within the scope of the

Convention,

rus should be enjoyed by all refugees

Considering that it is desirable that equal sta
irrespective of the date-line of 1 January

Covered by the definition in the Convention,

1951,

Taking note of the recommendation of the Executive Committee of the Programme of

the United Nations High Commissioner for Refugees that the draft Protocol relating to

the Status of Refugees should be submitted to the General Assembly after consideration
by the Economic and Social Council, in order that the Secretary-General might be

authorized to open the Protocol for accession by Governments within the shortest

Possible time,
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Considering that the Economic and Social Council, in its resolution 1186 (XLI) of 18
November 1966, took note with approval of the draft Protocol contained in the
addendum to the report of the United Nations High Commissioner for Refugees and

concerning measures to extend the personal scope of the Convention and transmitted

the addendum to the General Assembly,

1. Takes note of the Protocol relating to the Status of Refugees, the text of which is

contained in the addendum to the teport of the United Nations High Commissioner for

Refugees;

2. Requests the Secretary-General to transmit the text of the Protocol to the States

mentioned in article V theteof, with a view to enabling them to accede to the Protocol.

1495th plenary meeting, 16 December 1966.

Protocol relating to the Status of Refugees of 31 January 1967

Angola

Date of accession and entty into force: 23 June 1981

Reservation

In its instrument of accession to the Protocol, the Government of Angola declared, in

accordance with Article VII paragtaph 1, that it does not consider itself bound by Article

IV of the Protocol, concerning settlement of disputes relating to the interpretation of

the Protocol.
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Botswana
Date of accession and entty into force: 6 January 1969

Reservations

"Subject to the reservation in respect of article IV of the said Protocol and in respect of

the application in accordance with article I thereof of the provisions of articles 7, 17, 20,

31, 32 and 34 and paragraph 1 of article 12 of the Convention relating to the

Status of Refugees, done at Geneva on 28 July 1951"

Burundi

Date of accession and entty into force: 15 March 1971

Reservations

The instrument of accession to the Protocol was made subject to the following

reservations with respect to the application of the Articles of the Convention to those

tefugees covered by the Protocol:

"1. The provisions of A rticle 22 are accepted, in respect of elementary education, only (a) in 50 far as

they apply to public education, and not to private education;

(5) on the understanding that the treatmient applicable to refugees shall be the most favourable accorded

0 nationals of other States.



2. The provisions of Article 17(1) and (2) are accepted as mere recommendations and, in any event,
shall not be interpreted as necessarily involving the rigime accorded to nationals of countries with which

the Republic of Burundi may bhave concluded regional, customs, economic or political agreements.
3. The provisions of Article 26 are accepted only subject to the reservation that refugees:

(@) do not choose their place of residence in a region bordering on their countyy of origin; (b) refrain in

any event, when exercising their right to move freely, from any activity or incursion of a subversive nature

with respect o the country of which they are nationals.”

Cape Verde

Date of accession: 09 July 1987

Reservations
Protocol relating to the Status of Refugees of 31 January 1967

In all cases where the 1951 Convention relating to the Status of Refugees grants to
refugees the most favorable treatment accotded to nationals of a foreign country, this
Provision shall not be intetpreted as involving the regime accorded to nationals of

countries with which Cape Verde has concluded regional customs, economic ot political

agteermnents.
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Chile
Date of accession and entry into force: 27 April 1972

Reservations

(1) With the reservation that, with reference to the provisions of article 34, the

Government of Chile will be unable to grant to refugees facilities greater than those

granted to aliens in general, in view of the liberal nature of Chilean naturalization laws;

(2) With reservation that the period specified in article 17, paragraph 2 (a) shall, in the

case of Chile, be extended from three to ten years;

(3) With the reservation that article 17, patagraph 2 (c) shall apply only if the refugee is

the widow or the widower of a Chilean spouse;

(4) With the reservation that the Government of Chile cannot grant 2 longer petiod for

compliance with an expulsion order than that granted to other aliens in general under

Chilean law.
China (Peoples' Republic of)

Date of accession and entry into force: 24 September 1982



Reservation

The Government of China declared that it does not considet itself bound by Article IV

of the Protocol regarding the settlement of disputes.

Congo

Date of accession and entry into fotce: 10 July 1970

Reservations

The Government of the Congo does not consider itself bound by Article IV of the
Protocol regarding the settlement of disputes.

El Salvador

Date of accession and entry into force: 28 April 1983

Reservations In its instrument of accession to the above-mentioned Protocol, the

Government of El Salvadot made 2 resetvation to the effect that article IV would not

apply in respect of El Salvador.

Ethiopia

Date of accession and entry into force: 10 November 1969
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Reservations

Subject to the following reservation in respect of the application, under article 1 of the
Protocol, of the Convention relating to the Status of Refugees, done at Geneva on 28
July 1951: "The provisions of articles 8, 9, 17 (2), and 22 (1) of the Convention are

recognized only as tecommendations and not as legally binding obligations"

Finland

Date of accession and entry into force: 10 October 1968

Reservations Subject to the reservations made in relation to the Convention relating to

the Status of Refugees, in accotdance with article I of the Protocol.

Ghana

Date of accession and entry into force: 30 October 1968

Reservations

"“The Government of Ghana does not consider itself bound by Article IV of the Protocol regarding the

Settlement of disputes.”

Guatemala

Date of accession and entry into force: 22 September 1983

ReServau'ons
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1. The Republic of Guatemala accedes to the Convention Relating to the Status of
Refugees and its Protocol, with the reservation that it will not apply provisions of those
instruments in respect of which the Convention allows resetvations if those provisions

contravene constitutional precepts in Guatemala or norms of public order undet

domestc law.

2. The exptession "treatment as favourable as possible” in all arucles of the be
interpreted as not including rights which, under law or treaty, the Republic of Guatemala

has accorded ot is according to nationals of the Central American countries or of other

countries with which it has concluded ot is entering into agreements of 2 regional nature.

Honduras

Date of accession: 23 March 1992

Reservations

With respect to Article T(1): The Government of the Republic of Honduras does not

consider itself bound by those articles of the Convention to which it has entered

teservatons.

Israel

Date of accession and entty into force: 14 June 1968
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Reservations

The reservations made by Istael to the 1951 Convention (see above) are, in accordance

with Article VII (2) of the 1967 Protocol, applicable to its obligations under the latter

instrument.
Jamaica

Date of accession and entry into force: 30 October 1980

Reservations

"1. The Government of Jamaica understands Articles 8 and 9 of the Convention as not preventing i

Srom taking, in time of war or other grave and exceptional circumstances, measures in the interest of

national security in the case of a refugee on the ground of bis nationakty;

2. The Government of Jamaica can only undertake that the provisions of paragraph 2 of

Article 17 of the Convention will be applied so far as the law of Jamaica allows;

3. The Government of Jamaica can only undertake that the provisions of Article 24 of

the Convention will be applied so far as the law of Jamaica allows;

4. The Government of Jamaica can only undertake that the provisions of paragraphs 1, 2

and 3 of article 25 of the Convention will be applied so far as the law of Jamaica allows;
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5. The Government of Jamaica does not accept the obligation imposed by Article IV of

the Protocol Relating to the Status of Refugees with regard to the settlement of

disputes.”
Luxembourg

Date of accession and entty into force: 22 Apsil 1971

Reservations

The reservation made by Luxembourg to the 1951 Convention (see above) is, in

accordance with Article VII(2) of the 1967 Protocol, applicable to its obligations under

the latter instrument.

Malawi

Date of accession and entty into force: 10 Decembet 1987

Declaration

"The Government of the Republic of Malawi reiterates its declaration on recognition as compulsory the
Jurisdiction of the International Court of Justice made on 12 Decernber, 1966 in conformity with Article

36 paragraph 2 of the Statnte of the Court, In this respect, the Government of the Republic of Malawi

regards the phrase "settled by other maeans” in Article 38 of the Convention and Article IV of the

Protocol to be those means stipulated i Article 33 of the Charter of the United Nations."
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Malta

Date of accession and entry into force: 15 September 1971

Reservations

The reservations made by Malta to the 1951 Convention (see above) are, in accordance

with Article VII(2) of the 1967 Protocol, applicable to its obligations under the latter

instrument.

Netherlands

Date of accession and entry into force: 29 November 1968

Reservation

In accordance with article VII of the Protocol, all reservations made by the Kingdom of
the Netherlands upon signature and ratification of the Convention relating to the Status

of Refugees, which was signed in Geneva on 28 July 1951, are regarded to apply to the

obligations resulting from the Protocol.

Territorial Application

The Kingdom of the Netherlands accedes to the said Protocol so far as the territory of

the Kingdom situated in Europe 1s concerned; and, as from 1 January 1986, for Atuba.
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Peru
Date of accession: 15 September 1983

Declaration:

The Government of Peru hereby expressly declares with reference to the provisions of
article I, paragraph 1, and article II of the aforementioned Protocol, that compliance
with the obligations undertaken by virtue of the act of accession to that instrument shall
be ensured by the Peruvian State using all the means at it disposal, and the Govermnment

of Peru shall endeavour in all cases to co-operate as far as possible with the Office to the

United Nations High Commissioner for Refugees.
Portugal
Date of accession and entry into force: 13 July 1976

Declaration:
Protocol relating to the Status of Refugees of 31 Januaty 1967

Upon accession, the Government of Portugal stated the following:

" (1) The Protocol will be applied without any geogtraphical limitation.
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(2) In all cases in which the Protocol confers upon the refugees the most favoured
person status granted to nationals of a foreign countty, this clause will not be intepreted
in such a way as to mean the status granted by Portugal to the nationals of Brazil ot to

the national of other countries with whom Portugal may establish commonwealth-type

telations"
Republic of Korea

Date of accession: 03 December 1992

Reservations

“The Republic of Korea declares pursuant to article 7 of the Protocol that it is not bound by article 7
of the Convention relating to the Status of Refugees, which provides for the exemption of refugees from

legislative reciprocity after fulfilling the condstion of three years' residence in the territory of the

Cﬂﬂfrartz'ﬂg States.”

Rwanda

Date of accession and entry into force: 3 January 1980
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Reservations

The instrument of accession also contains the following teservation to Article IV: "For

the settlement of any dispute between States Parties, recourse may be had to the

International Coutt of Justice only with the ptior agreement of the Rwandese Republic."

Somalia

Date of accession and entry into force: 10 October 1978

Reservations

"The Government of the Somali Democratic Republic acceded to the Convention and Protocol on the

understanding that nothing in the said Convention or Protocol will be construed to prejudice or

adversely affect the national status, or political aspiration of displaced persons from Somali territories

Under alien domination.

It is this spirit, that the Somali Democtatic Republic will commit itself to respect the

terms and provisions of the said Convention and Protocol.”

Swaziland

Date of accession and entry into force: 28 January 1969
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Declaration

The instrument of accession made the following declaration:

Protocol relating to the Status of Refugees of 31 january 1967

"The Government of the Kingdom of Swaziland deems it essential to draw attention to the accession

berewith as a Member of the United Nations, and not as a Party o the said Convention by reason of

succession or otherwise."

Reservations

Pursuant to paragraph 1 of Article VII of the Protocol, the accession to the Protocol

by Swaziland was made subject to the following reservations in respect of the

application, under Article I of the Protocol, of the provisions of the Convention telating

to the Status of Refugees:

land is not in a position to assume obligations as

"(1) The Government of the Kingdom of Swa

contained in Article 22 of the said Convention, and therefore will not consider ttself bound by the

provisions therein.



(2) Similarly, the Government of the Kingdom of Swaziland is not in a position to

assume the obligations of Article 34 of the said Convention, and must expressly reserve

the right not to apply the provisions therein."

Turkey

Date of accession and entry into force: 31 July 1968

Reservations

The instrument of accession stipulates that the Government of Turkey maintains the
Provisions of the declaration made under section B of Article 1 of the Convention
Relaﬁng to the Status of Refugees, according to which it applies the Convention only to
Persons who have become refugees as 2 result of events occurring in Europe, and also
the reservation clause made upon ratification of the Convention to the effect that no

Provision of this Convention may be interpreted as granting to refugees greater tights

than those accorded to Turkish citizens in Turkey.

Uganda

Date of accession and entty into force: 27 September 1976



Reservations

The reservations made by Uganda to the 1951 Convention (see above) are, in

accordance with Article VII(2) of the 1967 Protocol, applicable to its obligations under

the latter instrument.

United Kingdom

Date of accession and entty into force: 4 September 1968

Territorial Application

"In accordance with the provisions of the first sentence of Article VII(4) of the Protocol, the United

Kingdom berelyy exccludes from the application of the Protocol the following territories for the

international relations of which it is responsible: Jersey, S outhern Rbodesia, Swaziland.”

Protocol relating to the Status of Refugees of 31 January 1967

rticle VII(4) of the said Protocol, the

ol 1o the following territories for the

"I accordance with the Provisions of the second sentence of A
United Kingdom herslyy extends the apphication of the Protoc

international relations of which it is responsible: St

L’“'ia, Montserrat”

United Republic of Tanzania

Date of accession and entty into force: 4 September 1968
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Reservations

"The provision of Article IV of the Protocol shall not be applicable to the United

Republic of Tanzania except within the explicit consent of the Government of the United Republic of

Tanzania."
United States of America

Date of accession and entry into force: 1 November 1968

Reservations

The instrument of accession contained the following teservations in respect of the

application of the Convention, in accordance with Article I of the Protocol:

"The United States of America construes Article 29 of the Convention as appiying only fo refugees who

are resident in the United Stares and reserves the right to tax refugees who are not residents of the

Uniited S tates in accordance with its general rules relating to mon-resident aliens. "

of Article 24 of the Convention

"The United States of America accepis the obligation of paragraph 1(b)
of title I1 (old

except in so far as that paragraph may conflict in certain instances with any provisions

age, survivors' and disabilty insurancs ) or title XVIII (hospital and medical insurance for the aged) of

the Social § ecurity Adt.

the United States will accord 1o refugees lawfully staying in its territory

Meatient no less fmymwg than is accorded o aliens generally in the same circumstances.”

“As to any such pmm’ﬂaﬂ.



Venezuela

Date of accession and entry into force: 19 September 1986

Declaration

"In implementing the provisions of the Protocol which confer on refugees the most favourable treatment

accorded to nationals of a foreign country, it shall be understood that swch treatment does not include any

rights and benefits which Venezuela has granted or may grant regarding entry into or sofourn in

Veneguela has concluded regional or sub-regional integration, customs, economis or political

agreements'”.

Reservations

The instrument of accession also contains a reservation in respect of Article IV.

Protocol relating to the Status of Refugees of 31 January 1967
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APPENDIX 6
CONVENTION RELATING TO THE STATUS OF REFUGEES

Adopted on 28 July 1951 by the United Nations Conference of Plenipotentiaries
on the Status of Refugees and Stateless Persons convened under General

Assembly resolution 429 (V) of 14 December 1950

entry into forc@2 April 1954, in accordance with article 43

status of ratifications reservations and declarations
Preamble

The High Contracting Parties,

d the Universal Declaration of

Consideting that the Chattet of the United Nations an
Genetal Assembly have affirmed

Human Rights approved on 10 December 1948 by the

the principle that human beings shall enjoy fundamental rights and freedoms without

discrimination,

Considering that the United Nations has, on vatious occasions, manifested its profound

deavoured to assure refugees the widest possible exetrcise of

concern for refugees and en

these fundamental tights and freedoms,



Considering that it is desirable to revise and consolidaie previous international
agreements relating to the status of refugees and to extend the scope of and the
protection accorded by such instruments by means of a2 new agreement,

185

Considering that the grant of asylum may place unduly heavy burdens on certain

countries, and that a satisfactory solution of a problem of which the United Nations has

tecognized the international- scope and nature cannot therefore be achieved without

international co-operation,

Expressing the wish that all States, recognizing the social and humanitarian nature of the
ptoblem of refugees, will do everything within their power to prevent this problem from

becoming a cause of tension between States,

Noting that the United Nations High Commissioner for Refugees is chatged with the

task of supervising international conventions providing for the protection of refugees,

and recognizing that the effective co-ordination of measutes taken to deal with this

Problem will depend upon the co-operation of States with the High Commissioner,

Have agreed as follows:

CHAPTER 1
GENERAL PROVISIONS

Article 1. Definition of the term "refugee”

A. For the purposes of the present Convention, the term "refugee,, shall apply to any

Person who:
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(1) Has been considered a refugee under the Arrangements of 12 May 1926 and 30 June
1928 or under the Conventions of 28 October 1933 and 10 February 1938, the Protocol
of 14 September 1939 ot the Constitution of the International Refugee Organization;

Decisions of non-eligjbility taken by the International Refugee Otganization during the

petiod of its activities shall not prevent the status of refugee being accorded to persons

who fulfil the conditions of paragraph 2 of this section;

(2) As a result of events occurring before I January 1951 and owing to well-founded fear

of being persecuted for reasons of race, religion, nationality, membership of a particular

social group ot political opinion, is outside the country of his nationality and is unable,

or owing to such fear, is unwilling to avail himself of the protection of that country; or

ty and being outside the country of his former habitual

who, not having a nationali
owing to such feat, is unwilling to

residence as a result of such events, is unable oz,

feturn to it

son who has mote than one nationality, the term "the country of his
an each of the countties of which he is a national, and a person shall
cking the protection of the country of his nationality if, without
founded fear, he has not availed himself of the protection

In the case of a per
nationality” shall me
not be deemed to be la

any valid reason based on well-

of one of the countties of which he is a national.

B. (1) For the purposes of this Convention, the words "events occutring before 1

January 1951" in article 1, section A, shall be understood to mean either (a) "events

Occurring in Eutope before I January 1951"; ot (b) "events occurring in Europe ot

elsewhere before I January 1951
fication ot accession,

. and each Contracting State shall make a declatation at
the time of signatute, rati specifying which of these meanings it

applies for the purpose of its obligations under this Convention.



187

(2) Any Contracting State which has adopted alternative (a) may at any time extend its
obligations by adopting alternative (b) by means of a notification addressed to the

Secretary-General of the United Nations.

C. This Convention shall cease to apply to any petson falling under the terms of section

A if:

(1) He has voluntarily re-availed himself of the protection of the country of his

nationality; ot
(2) Having lost his nationality, he has voluntarily reacquired it; or

(3) He has acquired a new nationality, and enjoys the protection of the country of his

new nationality; Or

(4) He has voluntarily re-established himself in the country which he left or outside

which he remained owing to fear of petsecution; ot

(5) He can no longer, because the circumstances in connection with which he has been

tecognized as a refugee have ceased to exist, continue to refuse to avail himself of the

Protection of the country of his nationality;

Provided that this paragraph shall not apply to a refugee falling under section A (I) of

this arricle who is able to invoke compelling reasons arising out of previous persecution

for refusing to avail himself of the protection of the country of nationality;
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(6) Being a person who has no nationality he is, because the circumstances in connection
with which he has been recognized as a refugee have ceased to exist, able to retumn to

the country of his former habitual residence;

Ptovided that this paragraph shall not apply to a refugee falling under section A (I) of
this article who is able to invoke compelling reasons arising out of previous petsecution

for refusing to return to the country of his former habitual residence.

D. This Convention shall not apply to persons who are at present treceiving from organs

ot agencies of the United Nations other than the United Nations High Commissioner

for Refugees protection or assistance.

When such protection or assistance has ceased for any reason, without the position of
such persons being definitively settled in accordance with the relevant resolutions

adopted by the General Assembly of the United Nations, these persons shall ipso facto

be entitled to the benefits of this Convention.

E. This Convention shall not apply to a person who is recognized by the competent

authorities of the country in

obligations which ate attached t

which he has taken residence as having the rights and

o the possession of the nationality of that country.

F. The provisions of this Convention shall not apply to any person with respect to

whom thete are setious reasons for consideting that.

(a) He has committed a crime against peace, 2 wat crime, or a ctime against humanity, as

ts drawn up to make provision in respect of such

defined in the international instrumen

Ctimes;
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(b) He has committed a serious non-political ctime outside the country of tefuge prior to

his admission to that country as a refugee;

(c) He has been guilty of acts contrary to the putposes and ptinciples of the United

Nations.

Article 2. General obligations

Every refugee has duties to the country in which he finds himself, which require in

particular that he conform to its laws and regulations as well as to measures taken for the

maintenance of pub]ic ordet.

Article 3. Non-discrimination

The Contracting States shall apply the provisions of this Convention to refugees without

discrimination as to race, religion or country of otigin.

Article 4. Religion

The Contracting States shall accord to refugees within their tertitories treatment at least

as favourable as that accorded to theit nationals with respect to freedom to practise their

teligion and freedom as regards the religious education of their children,



190

Article 5. Rights granted apart from this Convention

Nothing in this Convention shall be deemed to impair any rights and benefits granted by

a Contracting State to refugees apart from this Convention,
Article 6. The term "in the same circumstances”

For the purposes of this Convention, the term "in the same circumstances,, implies that

any requirements (including requirements as to length and conditions of sojoutn ot
tesidence) which the particular individual would have to fulfil for the enjoyment of the
tight in question, if he wete not a refugee, must be fulfilled by him, with the exception of

tequitements which by their nature a refugee is incapable of fulfilling.

Article 7. Exemption from reciprocity

1. Except where this Convention contains more favourable provisions, a Contracting

State shall accord to refugees the same treatment as is accorded to aliens generally.

2. After a period of three years' residence, all refugees shall enjoy exemption from

legislative reciprocity in the territory of the Conttacting States.

to refugees the rights and benefits to

3. Each Contracting State shall continue to accord
at the date of entry into

which they wete already entitled, in the absence of reciprocity,

force of this Convention for that State.
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4. The Contracting States shall consider favourably the possibility of according to
refugees, in the absence of reciprocity, rights and benefits beyond those to which they
are entitled according to paragraphs 2 and 3, and to extending exemption from

teciprocity to refugees who do not fulfil the conditions provided for in paragraphs 2 and

3.

5. The provisions of paragraphs 2 and 3 apply both to the rights and benefits referred to

in articles 13, 18, 19, 21 and 22 of this Convention and to rights and benefits for which

this Convention does not provide.

Article 8. Exemption from exceptional measures

With regard to exceptional measures which may be taken against the person, propetty ot

interests of nationals of a foreign State, the Contracting States shall not apply such

measures to a refugee who is formally a national of the said State solely on account of

such nationality. Contracung States which, under their legislation, are prevented from

applying the general principle expressed in this article, shall, in approptiate cases, grant

exemptions in favour of such refugees.

Article 9. Provisional measures

Nothing in this Convention shall prevent a Contracting State, in time of war ot other

grave and exceptional circumstances, from taking provisionally measures which it

tial to the national security in the case of a partic
a is in fact a refugee and

considers to be essen ular person,

the Contracting State that that perso

penciing a determination by
in the interests of natonal

that the continuance of such measutes is necessary in his case

security.
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Article 10. Continuity of residence

1. Where a refugee has been forcibly displaced duting the Second World War and
removed to the territory of a Contracting State, and is tesident there, the petiod of such

enforced sojourn shall be considered to have been lawful residence within that terdtory.

2. Where a refugee has been forcibly displaced during the Second Wotld War from the
territory of a Contracting State and has, ptior to the date of entry into force of this
Convention, returned there for the purpose of taking up residence, the period of

residence before and after such enforced displacement shall be regarded as one

uninterrupted period for any purposes for which uninterrupted residence is required.

Article 11. Refugee seamen

In the case of refugees regulatly serving as crew members on board a ship flying the flag

of a Contracting State, that State shall give sympathetic consideration to their

establishment on its territory and the issue of travel documents to them or their

temporary admission to its territory particulatly with a view to facilitating their

establishment in another country.
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CHAPTER 11

JURIDICAL STATUS

Article 12. Personal status

1. The personal status of a refugee shall be governed by the law of the country of his

domicile ot, if he has no domicile, by the law of the country of his residence.

2. Rights previously acquired by 2 refugee and dependent on personal status, mote

particularly rights attaching to marriage, shall be respected by 2 Contracting State, subject

to compliance, if this be necessaty, with the formalities required by the law of that State,

Provided that the tight in question is one which would have been recognized by the law

of that State had he not become a refugee.

Article 13. Movable and immovable property

The Contracting States shall accord to a refugee treatment as favourable as possible and,

in any event, not less favoutable than that accorded to aliens genetally in the same

circumstances, as regards the acquisidon of movable and immovable propetty and other

tights pertaining thereto, and to leases and other contracts relating to movable and

immovable propetty.
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Article 14. Artistic rights and industrial property

In respect of the protection of industrial property, such as inventions, designs or models,
trade marks, trade names, and of rights in literary, artistic and scientific works, a refugee
shall be accorded in the countty in which he has his habitual residence the same
protection as is accotded to nationals of that country. In the territory of any other
Contracting States, he shall be accorded the same protection as is accorded in that

tettitory to nationals of the country in which he has his habitual residence.

Article 15. Right of association

As regards non-political and non-profit-making associations and trade unions the
Contracting States shall accord to refugees lawfully staying in their territory the most

favourable treatment accorded to nationals of a foreign countty, in the same

circumstances.

Article 16. Access to courts
1. A refugee shall have free access to the courts of law on the tersitory of all Contracting

States,

2. A refugee shall enjoy in the Contracting State in which he has his habitual residence

the same treatment as a national in m
cautio judicatum solvi.

atters pertaining to access to the coutts, including

legal assistance and exemption from

3 A refugee sh all be accotded in the mattets referred to in paragraph 2 in countties

other than that in which he has his habitual residence the treatment granted to a national

of the country of his habitual residence.
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CHAPTER III
GAINFUL EMPLOYMENT
Article 17. Wage-earning employment

1. The Contracting States shall accord to refugees lawfully staying in their territory the
most favourable treatment accorded to nationals of a foreign country in the same

circumstances, as regards the right to engage in wage-earning employment.

2. In any case, restrictive measufes imposed on aliens or the employment of aliens for
the protection of the national labour market shall not be applied to a refugee who was
already exempt from them at the date of entry into force of this Convention for the

Contracting State concerned, ot who fulfils one of the following conditions:

(a) He has completed three yeats' residence in the country;

(b) He has a spouse possessing the nationality of the country of residence. A refugee

may not invoke the benefit of this provision if he has abandoned his spouse;

(c) He has one or mote children possessing the nationality of the country of residence.

3. The Contracung States shall give sympathetic consideration to assimilating the rights
of all refugees with regard to wage-earning employment +o those of nationals, and in
rritory pursuant to programmes of

particular of those refugees who have entered their te

labour recruitment or under immigration schemes.
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Article 18. Self-employment

The Contracting States shall accotd to a refugee lawfully in theit tettitoty treatment as
favoutable as possible and, in any event, not less favourable than that accorded to aliens
generally in the same circumstances, as regards the right to engage on his own account in

agriculture, industry, handicrafts and commerce and to establish commercial and

industrial companies.

Article 19. Liberal professions

1. Each Contracting State shall accord to refugees lawfully staying in their territory who

hold diplomas recognized by the competent authorities of that State, and who are

desirous of practising a liberal profession, treatment as favourable as possible and, in any

event, not less favourable than that accorded to aliens generally in the same

circumstances.

2. The Contracting States shall use their best endeavours consistently with their laws and
constitutions to secure the settlement of such refugees in the territories, other than the

metropolitan tetritory, for whose international relations they are responsible.
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CHAPTER IV
WELFARE

Article 20. Rationing

Where a rationing system exists, which applies to the population at large and regulates

the general distribution of products in short supply, refugees shall be accotded the same

treatment as nationals.

Article 21. Housing
far as the matter is regulated by laws or

As regards housing, the Contracting States, in so
thotities, shall accord to refugees

tegulations ot is subject to the control of public au
lanully staying in their tettitory treatment as favoutable as possible and, in any event,

not less favourable than that accorded to aliens generally in the same circumstances.

Article 22. Public education

1. The Contracting States shall accotd to refugees the same treatment as 1s accorded to

nationals with respect to elementaty education.

2. The Contracting States shall accord to refugees treatment as favourable as possible,

and, in any event, not less favourable than that accotded to aliens generally in the same

Circumstances, with respect to education other than elementary education and, in
3

s to studies,
mission of fees and charges and the award of scholarships.

Particular, as regards acces the recognition of foreign school certificates,
e

diplomas and degrees, the €
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Article 23. Public relief

The Contracting States shall accord to refugees lawfully staying in their territory the

same treatment with respect to public relief and assistance as is accorded to their

nationals,
Article 24. Labour legislation and social security

1. The Contracting States shall accord to refugees lawfully staying in their territory the

same treatment as is accotded to nationals in respect of the following matters;

(a) In so far as such matters are governed by laws or regulations or are subject to the
control of administrative authorities: remuneration, including family allowances where
these form part of remuneration, hours of work, overtime arrangements, holidays with
pay, restrictions on home wortk, minimum age of employment, apprenticeship and

training, women's work and the wotk of young persons, and the enjoyment of the

benefits of collective bargaining;

(b) Social secutity (legal provisions in respect of employment injury, occupational
diseases, maternity, sickness, disability, old age, death, unemployment, family

tesponsibilities and any other contingency which, according to national laws or

regulations, is covered by social security scheme), subject to the following limitations:

(i) There may be approptiate atrangements for the maintenance of acquired rights and

fights in course of acquisition;
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(ii) National laws or regulations of the country of residence may prescribe special
atrangements concerning benefits or portions of benefits which are payable wholly out
of public funds, and concetning allowances paid to persons who do not fulfil the

contribution conditions prescribed for the awatd of a normal pension.

2. The right to compensation for the death of a refugee resulting from employment
injury ot from occupational disease shall not be affected by the fact that the residence of

the beneficiary is outside the territory of the Contracting State.

3. The Contracting States shall extend to refugees the benefits of agreements concluded

between them, or which may be concluded between them in the future, concerning the

maintenance of acquired rights and rights in the process of acquisition in regard to social

security, subject only to the conditions which apply to nationals of the States signatoty

to the agreements in question.

4. The Contracting States will give sympathetic consideration to extending to refugees so

far as possible the benefits of similar agreements which may at any time be in force

between such Contracting States and non- contracting States.



CHAPTERYV
ADMINISTRATIVE MEASURES

Article 25. Administrative assistance

1. When the exetcise of a tight by a refugee would normally require the assistance of
authorities of a foreign country to whom he cannot have recourse, the Contracting

States in whose tertitory he is residing shall arrange that such assistance be afforded to

him by their own authorities or by an international authority.

2. The authority or authorities mentioned in patagraph I shall deliver or cause to be

delivered under their supervision to refugees such documents or certifications as would

normally be delivered to aliens by ot through their national authorities.

3. Documents or certifications sO delivered shall stand in the stead of the official

instruments delivered to aliens by of through their national authorities, and shall be

given credence in the absence of prOOf to the contrary.

onal treatment as may be granted to indigent petsons, fees may

4. Subject to such excepti
all be moderate and

be charged for the services mentioned herein, but such fees sh

hatged to nationals for similar sefvices.

commensurate with those €

5. The provisions of this article shall be without prejudice to articles 27 and 28.
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Article 26. Freedom of movement

Each Contracting State shall accotd to refugees lawfully in its tetritory the right to
choose their place of residence and to move fteely within its territory subject to any

regulations applicable to aliens generally in the same circumstances.

Article 27, Identity papers

The Contracting States shall issue identity papers to any refugee in their territory who

does not possess a valid travel document.

Article 28. Travel documents

1. The Contracting States shall issue to tefugees lawfully staying in their territory travel
documents for the purpose of travel outside their territory, unless compelling reasons of
national secutity or public order otherwise require, and the provisions of the Schedule to
this Convention shall apply with respect to such documents. The Contracting States may
issue such a travel document to any other refugee in their territory; they shall in
particular give sympathetic considetation to the issue of such a travel document to

tefugees in their territory who are unable to obtain a travel document from the country

of their lawful residence.

2. Travel documents issued to refugees under previous international agreements by

Parties thereto shall be recognized and treated by the Contracting States in the same way

a3 if they had been issued putsuant to this article.



Article 29. Fiscal charges

1. The Contracting States shall not impose upon refugees duties, charges o taxes, of any

description whatsoever, other ot higher than those which are ot may be levied on their

nationals in similar situations.

2. Nothing in the above paragraph shall prevent the application to refugees of the laws

and regulations concerning charges in respect of the issue to aliens of administrative

documents including identity papets.

Article 30. Transfer of assets

1. A Contracting State shall, in conformity with its laws and regulations, permit refugees

to transfer assets which they have brought into its tettitoty, to another country where

they have been admitted for the purposes of resettlement.

2. A Contracting State shall give sympathetic consideration to the application of refugees

for permission to transfer assets wherever they may be and which are necessafy for their

resettlement in another country to which they have been admitted.

Article 31. Refugees unlawfully in the country of refuge

1. The Contracting States shall not impose penalties, on account of their illegal entry or

presence, on refugees who, coming directly from 2 territoty where their life or freedom

was threatened in the sense of article 1, enter or are present i their tertitory without

authorization, provided they present themselves without delay to the authorities and

show good cause fot their illegal entty ot ptesence.
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2. The Contracting States shall not apply to the movements of such refugees restrictions
other than those which are necessaty and such restrictions shall only be applied until
their status in the country is regulatized or they obtain admission into anothet countty.
The Contracting States shall allow such refugees a reasonable period and all the

necessaty facilities to obtain admission into another country.

Article 32. Expulsion

1. The Contracting States shall not expel 2 refugee lawfully in their tetritory save on

grounds of national secutity ot public order.

2. The expulsion of such a refugee shall be only in putsuance of a decision reached in

accordance with due process of law. Except where compelling reasons of national

secutity otherwise require, the refugee shall be allowed to submit evidence to clear

himself, and to appeal and be represen
or a person Of Petsons specially designated by the competent authority.

ted for the purpose before competent authority

3. The Contracting States shall allow such a refugee a reasonable period within which to

seek legal admission into another country. The Contracting States reserve the tight to

apply during that petiod such internal measures as they may deem necessaty.

Article 33. Prohibition of expulsion or return ("'refoulement”)

1. No Contracting State shall expel or return (7 refouler”) a refugee in any manner

life or freedom would be threatened

whatsoever o the frontiers of territories where his
on account of his race, eligion, nationality, membership of a particular social group or

political opinion.
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2. The benefit of the present provision may not, however, be claimed by a refugee
whom there are reasonable grounds for regarding as a danger to the security of the
country in which he is, or who, having been convicted by a final judgement of a

particularly serious crime, constitutes a danget to the community of that country.

Article 34. Naturalization

The Contracting States shall as far as possible facilitate the assimilation and
naturalization of refugees. They shall in particular make every effort to expedite

naturalization proceedings and to reduce as far as possible the charges and costs of such

proceedings.
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CHAPTER VI
EXECUTORY AND TRANSITORY PROVISIONS

Article 35. Co-operation of the national authorities with the United Nations

1. The Contracting States undertake to co-operate with the Office of the United Nations
High Commissioner for Refugees, or any other agency of the United Nations which may

succeed it, in the exetcise of its functions, and shall in particular facilitate its duty of

supervising the application of the provisions of this Convention.

2. In order to enable the Office of the High Commissioner or any other agency of the
United Nations which may succeed it, to make reports to the competent organs of the
United Nations, the Contracting States undertake to provide them in the appropriate

form with information and statistical data requested concerning;

(a) The condition of refugees,

(b) The implementation of this Convention, and

(c) Laws regulations and decrees which are, or may heteafter be, in force relating to

refugees.
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Article 36, Information on national legislation

The Contracting States shall communicate to the Sectetary-General of the United

Nations the laws and regulations which they may adopt to ensure the application of this

Convention.

Article 37. Relation to previous conventions

Without prejudice to article 28, paragraph 2, of this Convention, this Convention
teplaces, as between Parties to it, the Arrangements of 5 July 1922, 31 May 1924, 12 May
1926, 30 June 1928 and 30 July 1935, the Conventions of 28 Octobet 1933 and 10
February 1938, the Protocol of 14 Septembet 1939 and the Agreement of 15 October

1946.

CHAPTER VII
FINAL CLAUSES

Article 38. Settlement of disputes

Any dispute betweetl Patties to this Convention telafing to its interpretation ot

application, which cannot be se

International Court of Justice at

ttled by other means, shall be referred to the

the request of any one of the pacrties to the dispute.
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Article 39. Signature, ratification and accession

1. This Convention shall be opened for signature at Geneva on 28 July 1951 and shall
thereafter be deposited with the Secretary-Genetal of the United Nations. It shall be
open for signature at the European Office of the United Nations from 28 July to 31
August 1951 and shall be re-opened for signature at the Headquarters of the United
Nations from 17 September 1951 to 31 December 1952.

2. This Convention shall be open for signature on behalf of all States Members of the
United Nations, and also on behalf of any other State invited to attend the Conference
of Plenipotentiaries on the Status of Refugees and Stateless Persons ot to which an

invitation to sign will have been addressed by the General Assembly. It shall be ratified
and the instruments of ratification shall be deposited with the Secretary-General of the

United Nations.

3. This Convention shall be open from 28 July 1951 for accession by the States referred
to in paragraph 2 of this article. Accession shall be effected by the deposit of an

instrument of accession with the Secretary-General of the United Nations.

Article 40. Territorial application clause

1. Any State may, at the time of signature, ratification or accession, declare that this

Convention shall extend to all or any of the territories

which it is responsible. Such a declaration shall take effe

fot the international relations of

ct when the Convention enters

into force for the State concerned.
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2. At any time thereafter any such extension shall be made by notification addressed to
the Secretary-General of the United Natons and shall take effect as from the ninetieth
day after the day of receipt by the Secretary- General of the United Nations of this
notification, ot as from the date of entry into force of the Convention for the State

concerned, whichever is the later.

3. With respect to those tettitoties to which this Convention is not extended at the time
of signature, ratification ot accession, each State concerned shall consider the possibility
of taking the necessary steps in order to extend the application of this Convention to

such territotes, subject, whete necessary for constitutional reasons, to the consent of the

Governments of such territories.

Article 41, Federal clause
In the case of a Federal or non-unitary State, the following provisions shall apply:

(2) With respect to those articles of this Convention that come within the legislative

jurisdiction of the federal legislative authority, the obligations of the Federal

Government shall to this extent be the same as those of parties which are not Federal

States;

(b) With respect to those articles of this Convention that come within the legislative

jurisdiction of constituent States, provinces O cantons which are not, under the

constitutional system of the Federation, bound to take legislatve action, the Federal

Government shall bring such articles with a favourable recommendaton to the notice of

t the earliest possible

the appropriate authorities of States, provinces ot cantons a

moment;
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(c) A Federal State Party to this Convention shall, at the request of any other

Contracting State transmitted through the Sectetary-General of the United Nations,
supply a statement of the law and practice of the Federation and its constituent units in
regard to any patticular provision of the Convention showing the extent to which effect

has been given to that provision by legislative or other action.

Article 42. Reservations

1. At the time of signature, ratification or accession, any State may make reservations to

articles of the Convention other than to articles 1, 3, 4, 16 (1), 33, 36-46 inclusive.

2. Any State making a reservation in accordance with paragraph 1 of this article may at

any time withdraw the resetvation by a communication to that effect addressed to the

Secretary-General of the United Nations.

Article 43. Entry into force

1. This Convention shall come into force on the ninetieth day following the day of

deposit of the sixth instrument of ratification or accession.

9 For each State ratifying ot acceding to the Convention after the deposit of the sixth

instrument of ratification ot accession, the Convention shall enter into force on the
ninetieth day following the date of deposit by such State of its instrument of ratfication
€

ot accession.
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Article 44. Denunciation

1. Any Contracting State may denounce this Convention at any time by a notfication

addressed to the Secretary-General of the United Nations.

2. Such denunciation shall take effect for the Contracting State concerned one year from

the date upon which it is received by the Secretary-General of the United Nations.

3. Any State which has made a declaration or notification under article 40 may, at any
time thereafter, by a notification to the Sectetary-General of the United Nations, declare
that the Convention shall cease to extend to such territory one year after the date of

receipt of the notification by the Secretary-General. Article 45. - Revision

1. Any Contracting State may request revision of this Convention at any time by a

notification addressed to the Secretary-General of the United Nadons.

2. The General Assembly of the United Nations shall recommend the steps, if any, to be

taken in respect of such request.
Article 46. Notifications by the Secretary-General of the United Nations

The Secretary-General of the United Nations shall inform all Members of the United

Nations and non-member States refetred to in article 39:

(a) Of declarations and notifications in accordance with section B of article 1;

(b) Of signatures, ratifications and accessions in accordance with article 39;
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| (¢) Of declarations and notifications in accordance with article 40;
(d) Of reservations and withdrawals in accordance with article 42;
(¢) Of the date on which this Convention will come into force in accordance with article
43;
(f) Of denunciations and notifications in accordance with article 44;

(g) Of requests for revision in accordance with article 45.

IN FAITH WHEREOF the undersigned, duly authorized, have signed this Convention

on behalf of their respective Governments.

DONE at Geneva, this twenty-eighth day of July, one thousand nine hundred and fifty-
one, in a single copy, of which the English and French texts are equally authentic and
which shall remain deposited in the archives of the United Nations, and certified true
copies of which shall be delivered to all Members of the United Nations and to the non-

member States referred to in article 39.
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APPENDIX 7

QUESTIONNAIRE NO. 34

REFUGEE AND THE 1951 REFUGEE CONVENTION IN KENYA

IN DEPTH INTERVIEW WITH UNHCR STAFF IN NAIROBI

1. Position held

ii,. ~ How long have you worked for UNHCR-

iii. How often do you get into contact with the actual refugees? Tick one

a) Daily b) Weeklyc) Unplanned d) Never

iv.  Ate you conversant with the international protection regimes?
(Tick one)

a) Yes b) No

v.  Ate you conversant with the legal status of refugees and asylum seekers in

Kenya?
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vi. Is Kenya implementing the 1951 Refugee Convention resolutions as required?

(Tick one)

vii. Ifnot what do you think is the problem?

viii. What in your view should be done to ensure that all state parties to the 1951

Refugee Convention implement all the resolutions to the convention?

ix. Do you ever get complaints from refugees saying that their tights have been

abused? (Tick one)

a) Yes b) No
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X. If so what are the nature of the main complaints?

xi. Do you think UNHCR has succeeded in achieving its objectives in Kenya (tick

one)

a) Yesb) No

xii, Give reasons

xiii. Any other comment?
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APPENDIX 8

QUESTIONNAIRE NO. 7

REFUGEES AND THE 1951 REFUGEE CONVENTION IN KENYA

INDEPTH INTERVIEW WITH STAFF AT THE IMMIGRATION
DEPARTMENT, MINISTRY OF HOME AFFAIRS

1. What position are you holding?

2. How long have you wotked for the immigration department? (Tick one)

a) Yesb) No

3, Are you conversant with the international regime for the protection of the

refugees? (tick one)

a) Yesb) No

4. Are you conversant with an legal instrument to regulate the refugees in Kenya?

(tick one)

) Yesb) No

5. In the course of your work how often do you get in touch with refugees?
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a) Once in a while
b) Many times

c) Most times

d) Most of the time

e) Never

6. In your view do you think Kenyan Government has implemented the 1951

Refugee Convention?

7. What in your view can be done to help the government fully implement the 1951

Refugee Convention?

8. Why in your view do you think the government left the administration of the
refugees to UNHCR?

9. Should the povetnment get involved in the administration of the refugees?
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a) Yesb) No

10. Explain 9 above.

11. What do you think of camp confinement policy in the light of the 1951 Refugee

Convention?

12. Any other comments?
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APPENDIX 9

QUESTIONNAIRE NO. 253

REFUGEES AND THE 1951 REFUGEE CONVENTION STATUS IN KENYA

IN DEPTH INTERVIEW ITH A MEMBER OF THE KENYA POLICE -
NAIROBI

1. Position held in the Police Forces

2. How long have you worked for Kenya Police?

3. How often do you get into contact with refugees? (tick one)

4. Do you know the international regime for the protection of the refugees? (tick

one)

a

p

Yesb) No

5. If so briefly explain
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6. Do you know the Kenyan laws dealing with the refugees? (Tick one)

a) Yesb) No

7.  If so, bdefly explain.

8. How do you identify an alien from a Kenyan? Briefly explain.

9.  In your opinion do you think that refugees get the ideal treatment from the

police? Tick one

a) Yesb) No

10.  Btiefly explain number 9.

11.  What can the government do to make refugees more comfortable in Kenya?




12, Any other comment?
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APPENDIX 10

QUESTIONNAIRE NO. 201

REFUGEES AND THE 1951 REFUGEE CONVENTION STATUS IN KENYA
IN DEPTH INTERVIEW WITH YMCA MANAGEMENT IN NAIROBI

1. What is your position in the YMCA management?

2. When did YMCA begin getting involved with the refugees?

3. Why do you think YMCA was mandated to handle refugees?

4. How many do you have in your premises at any given time? (Tick one)

a) 1-100 b)100-200 ¢) 201-300 d) Over 300

5. How long on average do they stay within your premises?

a)1-6 months b) 6-12months c¢) 12-24 months d) Over 24 months
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6. What setvices do you offer the refugees?

7. Do you ever get complaints from the refugees?

a) Yesb) No

8. If so what type of complaints do you receive?

9. Ate you conversant with the 1951 Refugee Convention? (tick one)

a) Yesb) No

10. Are you aware of any legislation in Kenya governing refugees in Kenya? (Tick

one)

a) Yesb) No

11. Any other comment?




Photo 1 223

. i o 1

A nesewo'an and her
son waiting for their food ratios
at Kakuma refugee camp.



Sudanese children getting their firewood
and food ratios at Kakuma refugee camp.
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