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ABSTRACT

Standard analytic assumptions about states and other actors pursuing their interests tend to leave
the sources of interests vague or unspecified. The contention here is that international normative
context shapes the interests of international actors and does so in both systematic and systemic
ways. Unlike psychological variables that operate at the individual level, norms can be systemic-
level variables in both origin and effects. Because they are inter subjective, rather than merely
subjective, widely held norms are not idiosyncratic in their effects. Instead, they leave broad
patterns of the sort that social science strives to explain. The study concludes that some the
actors in the humanitarian intervention process are serving the interest of their own state actors
or sub-state actors through which political gains are scored and are more likely to undermine
peace efforts.

International law can be read as either allowing or forbidding international humanitarian
intervention, and the legal uncertainty around humanitarian intervention is fundamental and
irresolvable. Contradictory and plausible interpretations about the legality of any act of
intervention exist simultaneously, and neither can be eliminated. This does not mean that the law
is unimportant; there are evident costs and benefits to states in being seen as following the rules.
It means instead that law and law following should be seen as resources in the hands of states
and others, deployed to influence the political context of their actions. The study further
concludes that here is dearth of proper legal framework and pillar of the UN system to adhere to
during humanitarian interventions. This is mainly witnessed by unclear and vague legal frame
work, which results to different interpretation from different individuals.

Finally the study concludes that norms regarding humanitarian interventions in the east African
region are new issues of concerns which need to be addressed through concrete policies as well
as practical initiatives. This is due to the fact that the current situation of humanitarian
intervention in eastern Africa is wanting in different direction. The researcher recommends that
humanitarian intervention bodies; states; or organizations should ever aim to be neutral; impartial
and to act with consent of the main parties to the conflict. There is no consensus over the legality
of intervention, in part because there is no consensus over the sources of international law more
generally. The intervention problem is inseparable from questions that have been at the heart of
international law for centuries, and that we cannot expect to be answered in order to reconcile the
different views on humanitarian intervention.

The legality of humanitarianism is therefore contingent on one’s theory of how law works and
changes. The law may well be incoherent, and it may be unable to distinguish between
compliance and noncompliance, but it remains politically powerful and therefore important. The
challenge for scholars is to explain how it is that the commitment to the rule of law coexists with
this fundamental ambiguity. The study further recommends that proper legal framework, policies

.and UN. system should be formulated in order to enhance effectiveness of humanitarian
intervention.
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CHAPTER ONE

1.0: INTRODUCTION TO THE STUDY

The recent pattern of humanitarian interventions raises the issue of what interests intervening
states could possibly be pursuing. In most of these cases, the intervention targets are insignificant
by any usual measure ofl' geostrategic or economic interest. Why, then, do states intervene? This
essay argues that the pattern of intervention cannot be understood apart from the changing
normative context in which it occurs. Normative context is important because it shapes

conceptions of interest.

Standard analytic assumptions about states and other acters pursuing their interests tend to leave
the sources of interests vague or unspecified. The contention here is that international normative
context shapes the interests of international actors and does so in both systematic and systemic
ways. Unlike psychological variables that operate at the individual level, norms can be systemic-
level variables in both origin and effects. Because they are inter subjective, rather than merely

subjective, widely held norms are not idiosyncratic in their effects. Instead, they leave broad

patterns of the sort that social science strivesfo explain.

Many empirical studics have fronted theoretical understanding in line to humanitarian
intervention as a state using military force against another state when the chief publicly declared

aim of that military action is ending human rights violations being perpetrated by the state

10



against which it is directed."' The other meaning of humsanitarian intervention is the ertry into a

country of the armed forces of another country or international organization with the aim.

Realist and liberal theories do not provide good explanations for this behavior. The interests that
these theories impute to states are geostrategic and/or economic, yet many or most of these
interventions occur in states of negligible geostrategic or economic importance to the
interveners. Thus, no obvious national interest is at stake for the states bearing the burden of the
military intervention in most if not all of these cases. Somalia is perhaps the clearest example of
military action undertaken in a state of little or no strategic or economic importance to the
principal intervener. Similarly, the states that played central roles in the unmilitary action in
Cambodia for instance were, with the exception of China, not states that had any obvious
geostrategic interests there by 1989; China, which did have a geostrategic interest, bore little of

the burden of intervening.

Realism and liberalism offer powerful explanations for the Persian Gulf War but have little to
say about the extension of that war to Kurdish and Shiite protection through the enforcement of
UN Resolution 688. The United States, France, and Britain have been allowing abuse of the
Kurds for centuries. Why they should start caring about them now is not clear. Conflicts are
endemic in society and as Davies® observed, the world is not becoming any less-conflictual. In
fact, conflicts in the modern international system continue changing in nature and frequencya,

meaning that the term ‘post conflict’ is itself arguable. Because of this aspect, it becomes

] . .
Marjanovic, Marko (2011-04-04) Is Humanitarian War the Exception?

* Davies, Lynne, Education and Conflict: Complexity and Chaos, (London: RoutledgeFalmer, 2004), p.3

' Kagawa, F., “Emergency Education: A Critical Review of the Field” in Comparative Education, Vol. 41, No.4
(2005), pp.487-503
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challenging to develop evaluative and concrete theoretirul research into conflict interventions
and reconstruction a1d how normative Lumanitarian inte--entioz fits into this phase: this in turn
means that practitiorers in the field are left to refer to dccuments by fellow practitioners in order
to map reality to possible success.) On the contrarv. humanitarian interventions ougit to be

viewed as a transition towards responsibility to protect.”

1.1 Research problem

Studies on the normativz understandings of humanitarian itervention have been the subject of
much recent controversy not only withir the academic comr munity but also within international
organizations, nation-states, and nongcvernmental organizations (NGOs). At the heart of the
debate is the tension between thé principle of state sovervignty (a defining pillar of the UN
system and international law) anc emerging internation.zl norms related to the use of force for

humanitarian purposes.

The research provided a comprehensive treatment of ‘he legal issues and presents the case
against the existence of a right of humanitarian intervention. Studies have frequentiy outlined
that timely humanitarian intervention play a major role in conflicting societies. Damaged by
conflict, the reconstruction and restructuring of such societies as they build the basis for reform
should work at a normative manner as an imparant tool. It is not enough to restore humanitarian

activities in a war torn nation and to offer humanitarian elief when the appropriate need for it is

4 .

See Tomlinson, K., and P. Benefield. Education and Conflict: Rerearch and Research Possibilities. National
Foundation for Educational Research, (Slough, Berkshire, 2005)
3 Ibid. Davies (2004), p.182
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already messed. What is really required at the end of herrible experiences like genocide, Rwanda

for example. are timely efforts towards shaping collectiv: memory.
1.2 Objective of the study

1.2.1 Broad of objective
To critically investigate the normative understanding regarding humanitarian interventions in the

East African region.

1.2.2 Specific objective
i.  To establish the understanding of the current humaritarian interventions, interests of the
state actors and sub-state actor.
ii. To investigate into legal framework adhered to and pillar of the UN system during
humanitarian interventions
iii., Examine the various policies as well as practical initiatives that guide humanitarian

intervention activities in Kenya.

1.3 Literature Review

Relevant literature that informs this research substantiates the importance for the need to exercise
viable humanitarian intervention framework. This literature shall be divided into three sub-
themes namely-literature current Humanitarian policy, literature on controversy in the field

principles and its core mandate of R2P ond literature on Normative understanding in

humanitarian advocacy.

13



1.3.1 Humanitarian Policy

In the last two decades, humanitarianism has experiencec tremendous growth, as both a field of
cndeavor and as a topic of scholarly research®. In the trac iiion of the International Committee of
the Red Cross (ICR ), humanitarianism is traditionally =ssociated with impartial, neutral, and
independent actions undertaken to protect the iives and dignity ui victims of armed conflict and
other situations of violence and to provide them with assistance. Following c;n recent
scholarship, this literature review defines humanitariat.'«m as “the desire to relieve the suffering

of distant strangers’.

Concurrent with the gr: wth of th- humanitarian sector, the field of humanitarian studies has
experienced rapid development, together with its cognae fields of refugee studies and
development studies, Currently, the landscape of humanitarian research consists of a handful of
prominent think tanks and centers of academic learning, including the Feinstein International
Center (Tufts University, USA), the Humanitarian Pclicy Group (Overseas Development
Institute, UK), and Humanitarian Outcomes (UK). Hinnitarian-focused journals include the
Journal of rumanitarian Affairs, Refugee Studies, and Li,asters; scholarship is also published in
Mainstream acaden‘ic journals ranging from International Organization to Millennium to
Volunteers. Over the last two decades, a significant number of books have also been published

on the study. This literature review concentrates on nne aspect of this research, namely on a

6 .
Dallaire, Roméo, 2004 Shake Hands With the Devil: The Faii-ve of Humanity in Rwanda, (United Kingdom
Arrow Books) '

. George, Alexander L. & Bennett Andrew. 2005 < " . .
; " , e 5 Case Studies and Cheory Development in th i ;
(Cambridge, Massachusetts, MIT Press) p e Social Sciences,
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selection of important recent policy-focused articles; acadenzic work is referenced as appropriate.
Though there are exceptions to this rule, including some studies, this must be recognized as a
gap. In a large part, this finding reflects the considerably limited availability of data and the
difficulty with which complex humanitarian issues lenc *emselves to measurement in the first
place. This is generally true of the academic literature as well, though a fair amount of recent
scholarship has comz from Internationai Relations (IR). Within this, some of the most widely
cited research adopts a rationalist perspective, which tends to emphasize actors making strategic

choices based on the structure of constraints and incentives.

Straus, Scott * “The NGO Scramble: Organizational Inzecurity and the Political Economy of
Transnational Action” (2002), is one of the most frequently cited examples of this approach.
Cooley and Ron argue that competit ve pressures and strateg:c logics explain the inability of aid
agencies to respond satisfactorily to the arming of the refugee camps in Goma, DRC after the
Rwandan genocide. Carpenter’s work on humanitarian advecacy network adopts a combination

of quantitative and qualitative methods to assess network features and their impact.

1.4.2 Current controversy in the field principles and it: core mandate of R2P
Protection of civilians, the situation for women in vver and conflict, humanitarian space,

international humanitarian law and humanitarian principle: are situations of great concein during

$
Straus, Scoft, ,,Darfur and the Genocide Debate 2005", ' eign Affzirs, Vol.84, No.1 (2005), pp.123-133
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crisis®. The growth in the sector ara the ~esponse to certain crises notably Rwanda (1994), but
also the Southeast Asian Tsunami (2004 has precipitated efiorts among aid workers to elaborate
common values and standards. Another rey driver for research on humanitarian principles is the
increasing involvement of military personnel in humanitarian work, represented most clearly by
the concept of integration. Integration has four princ.¢' components comprehensive mission
planning, strategies to achieve outcomes, evaluation of tt.c humanitarian impact of decisions, and

- . 1
joint assessment of operations as they unfold °

One of the more important recent debates in IHL addresses the responsibility to protect {R2P),
which is the idea that sovereignty is contingent on staie behavior. R2P embodies the idea that
state sovereignty implies the responsibility of - state for its people, and when a state is unable or
unwilling to stop serious harm to its wopulation, so-creignty yields to the international
responsibility to protect R2P has remained a controversial tcpic in the decade since the original
report was published; Byers deems it well-intentioned, but abstract in its principles“; other
studies have questioned whether R2P in fact implies the dangerous imposition of liberal norms of
intervention globally, with the US-led invasion of Iraq as exhibit'. Indeed, as the debate over
NATO actions in Libya and the lack of authorization for similar actions in Syria demonstrates,

questions of who decides what constitutes breach and who intervenes are scarcely more resolved

9
Kreps, Sarah E.,2007The United Nations-African Union Missicns in Darfur: Implications and Prospects for
Success", Africen Security Review, Vol.16, No.4, pp.66-79

[ L:]
F°"St°:; ‘;22. 3.;;1"9 he Evelution of International Norms", Internatianc! Studies Quarterly, Vol.40, N3.3 (1996)
P. - L]

11 & e i
Byers, Alex J-_! -rRE5Fﬂﬁ$|EI'11IEF to Protect or Trojan Horse? 2005 The Crisis in Darfur and Humanitarian
- Intervention after Iraq", Ethics & International Affairs, Vol.19, No.2 (2005), pp.31-53
Chandler, I@F:fggiﬁ& Chayes, Antonia Handler,2004 ,,On Compiizce®, International Organization, Vol.47, No.2
pp. ¥, > admy

16



than when R2P was first proposed. Although discussed separately here for purpose of analysis,
research relating to the protection ¢ civilians and women are intimately linked to the wider
study of international humanitarian law. Indeed, the distinction between civilians and

combatants is a core principle of IHL">.

The policy-oriented literature is broad in scope; as a goneral statement, key concerns tend to be
with assessing proportionality o response and proteciion of civilians in the context of
innovations in the practice and techrology of warfare. Far instance, a recent article by Michael
Schmitt assesses the impact of precision weaponry on civilian protection'®. Protection is also

closely linked to the theme of human security, discussed separately in this review.

1.4.2 Normative understanding in humanitarian advocacy

With the rise of constructivism in the discip/’ne of intwraational relations, there is a growing
interest in norms. The literature in this field tends to focus oa one of two things: the influence of
norms on behavior in the international arena, or the evolutior: of norms!®, Although this research
is firmly focused on the latter, it is worth briefly addressing the former in order to establish why
and how norms influence actors to demonstrate that the study of norm dynamics is worthwhile.
First, however, a definition of norms wouid be useful. Although the precise definition of a norm

has been contested in the past, much of the current literature accepts the definition of a norm as a

11
Straus, Scott, ,, Darfur and the Genocide Debate 2005“, Foreign Affuirs, Vol.84, No.1 (2005), pp.123-133

" Michael Sl':cl:n':lft, Shawn H., ,The Lessons of intervention in Afviza", Crrent History, 1995Vol.94, No.591,
pp.162-166

' Carpenter’s Waal, Alex, 2007, Darfur and the Failure of the Responsibility to Protect”, Internationa! Affairs,
Vol.83, No.6 (2007), pp.1039-1054
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standard of appropriate behavior for actors w-th a given 'Centity*™.!*The most important thing to
emphasize here is the notion of appropriate behavior. There are many reasons why nations
should be concerned wirh the concc - t of norms in internaticnal relations. The contention here is
that norms only influence the behavior ~f weaker states as dominant states are acting as they
please by sefting the normative agenda in the first place. Without engaging in the debate to too
greater an extent — for it is not the remit of this paper — the neo-realist understanding of norms

seems to be lacking on three accounts.

First, it fails to explain the adoption of norms that are pot aligned with the material or security
interests of powerfu: states, for instance norms against slave trading or those that constrain the
type of force used during war; in other words, norms that seem to be particularly other-regarding.
Second, neo-realists simplify the nature of interests. As the compliance with other-regarding
norms would suggest, it seems inaccurate to characteriz~ state interests simply in terms of power,
wealth and security. Moreover, a state’s interests are a fuaction of its identity, how it sees itself
and how it wants others to view it within the international system. Neo-realists fail to
acknowledge the power of interni! norms and domestic perceptions of appropriateness in
shaping international interests. Third, the neo-realist account of norms fails sufficiently to
account for normative change in the international system. Morms change even in times of stasis

in international power politics'’.

_ . -
Martha Finnemore & Kathryn Sikkink, ,International Norm Dynamics and Political Change"”, International
Organization, Vol.52, No.4 (1998), p-891
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This paper therefore adopts a constructivist approach 1: norms. This acknowledges that actors™
interests and identity are social constructs, infiuenced by riorms (international and domestic), and
that, in turn, norms are social constructs, advocated for and contested by various actors in
international society. Kuts Van Keisbergea and Bertjan Verbeek describe this as the mutually
constitutive nature of international norms: ,,interacting actors construct norms; norms guide the
actors” behavior; and norms may .change the definition ef the actors™ preferences and even
identity.'® Norms do not just rise and fall in correspondence with shifts in the balance of power
between states, but erﬁerge in response to new issue arcas, as a result of domestic agendas
pushed into the international aren2 and even as a result - individual moral convictions. Such an
outlook makes research into norm cdynamics distinctly n:ure interesting and also necessary, as a
better understanding of normative change can give us a h:tter understanding of how te improve

international cooperation and reduce misunderstarding ana conflict.

Accordingly, they provide a continuum for the evoluton of norms, on which I will attempt to
plot the norm of humanitarian intervention ai the time of =ach of the three interventions studied
in this research. Without going into semar* cs, interventions should beyond human protection, in
that while protection bu:lds with wi it is already in place, intarvention actually seeks to overhaul
a system that is in place and which is deemed unworkab.e, in order to create a new and a

working base from which the building can continued'®. This .s the perspective that this study will

11}
Kees Van Kersbergen & Bertjan Verbeek, ,,The Politics of International Norms: Subsidiary and the Tmperfect

Competence Regime of the European Union®, European Journc' ¢ f International Relations, Vol.13, No.2 (2007),
p.220

1%
Adelman, foward,2003, Review: B . « . ,
» 1 " : Bystanders to a Genocide iy Ywanda", The Int t .
Vol.25, No.2, pp.357-374 ernational History Review,
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take in examining the norms regarding humanitarian *atervention with support reference to east
African region. Bearing in mind the above study, the cim of carrying out this study is to bridge
this gap in theory and practice. The presert .ion in tke above literature review therefore has
brought to light a critical and relevant literature gap of deficiency in norms regarding
humanitarian interventic-r.. Theoret: -lly, tke link between nemative understanding and effective
and timely execution of humanitarian iniervention is influenced by experiences that war-torn

societies have gone through.

1.5 Justification of the study

The academic justification for carrying out the study is csed on the apparent gap in the literature
on education in norms regarding humanitarian interventi=r reconstruction. Theoretically, the link
between normative understanding and effective execution of humanitarian intervention is
influenced by experiences that war-torn societies have gone through. The critical need to focus
on in norms regarding humanitarian intervention as a key component of effective intervention is
based on the need to restore stability, promote welfar: and growth, and to meet the MDGs and
EFA goals®®. However, if norms regarding i umaniicrian intervention are to be critically
understood, it should be part of the responsus to scholarly reference realities right from the start.
Understanding the framework involved i.r humanitarian i1tervention are intended to provide
clear relief efforts that ultimateiy contribute towards achieving stability and normative
humanitarian process reconstruction. This study explorei existing picture in humanitarian
intervention strategies in the present system as well as the practical and academic gaps that exist

In the absence of appropriate evaluation initiatives. The practical justification in carrying out this

F .
See World Bank, Reshaping the Fut-we: Education and Postcovict Reconst j i .
Bank, 2005) 5 struction, (Washington, DC.: World
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research is supported by the existing gap in concrete policies as well as practical initiatives that
humanitarian intervention activities in East African region, more specifically geared towards the
purpose of intervention as a tool in fragile situmion. Although activities in normative
understanding in all intervention are geared towards relief efforts that ultimately contribute
towards achieving stability for reccenstructioa, it is importart to search for long term intervention
strategies which can not only ad<::rss the humanitarian intervention alone but also promote
positive cohesion reconstruction and.joint infrastructural de relopment of the Nation left behind.

This study hopes to show how best education can be geared d toward achieving such goals.

So far, no study has been carried out in Kenya on investigating the normative understanding
regarding humanitarian interventions in the East African vegion. It is anticipated that the findings
in this study was important towards highlighting applicai.e standards in education that guide the
decisions in humarnitarian interventior Above all, the findings of this study may lay the
groundwork for further investigation and debate on the problem. Lastly, the resuiis of this
research were beneficial to a number of stakeholders and decision makers alike. These include
conflict managers and peace practitioners who compose the main actors that provide
humanitarian intervention activities and car tnus protide best practices in terms of activities
provided. Similarly, the findings were ber=ficial to educs ors, politicians and administrators by

providing lessons from  /hich thev can learn and shape naticnal policies.

1.6 Hypotheses

1. The actors in the humanitarian intervention process are serving the interest of their own

state actors or sub-state actors through which political gains are scored and are more

likely to undermine peace efforts.
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2. There is a gap of proper legal framework and piltar of the UN system to adhere during

humanitarian interventions

3. The norms regarding humanitarian interventions in the east African region are new issues
of concerns which need to be addressed throw gh concrete policies as well as practical
initiatives.

1.7 Theoretical Framework: Liberal Critical Theory

Given the dilemma inferied in the ' -erature review in linking theory with practice of normative
knowledge and humanitarian intervention, there emerges the need to advance the potential added
value of education to fill the gap in this study. Bearing in m.%.nd that responsibility to protect is a
basic human right; the argument for humanitarian intervention should therefore seek to address
ontological concerns while incorporation critical perspectives. For this reason, this study was

conducted following a liberal critical theory as advan:e! by Harbemas and later developed by

Hegel and Marx.?!

Liberal critical theory stems from a normative concern #.2d recognizes values, norms and ideals
in society. It is liberal in the sense that it does not evelve from a specific ideology but is derived
from a broad range of normative concerns. Suc» concerns arise from recent theoretical
developments which recognize the effect of processes of discrimination and exploitation based
on key dimensions of human life such as race and ethmciiy; and less emphasis on the ideas of

Hegel's dialectics and "vlarxism?*- 'Critical theory is therefore used as a tcol for analysis and

21
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o tical y and Political Sociology of Education: Arguments” in Popkewitz, Thomas F. et.
Al. (eds.) Critical Theories in Education: Changing Terrains of Knowledge and Politics, (London: Routledge, 1999)
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criticism. According to Morrow and Brewn ‘critical imagination is required to avoid identifying
where we live here and now as somehow cast in stone - natural laws™? In this study, a critique
of the role of humanitarian interv:ntion is analyzed fror: a normative concern that ought to be
realized. The establ'shed facts of this irtervention proce: :€s are analyzed vis-a-vis the norms and
ideals that should be in place in order to obtain basic concerns. sing the framework of critical
theory, the success of the dependent variable, nor:ns regarding humanitarian interveantion, is
critiqued based on the independent variable, policies and framework. Normative theoretical
issues have been advanced that point to the “act that conflict is endemic in society and that it is
also dynamic by constantly shifting its nzure, it thereforz becomes complex defining the idea of

«wars and conflict’ mcre so when these cenflicts were protracted.

Additionally, literature on the socio-psychological thecries of conflict upon which conflict
behaviors and interests in conflict activities were based means that it becomes difficult to
anticipate actions of actors in the society and group relations as well and how these respond to
any given input in the system. Add to this is the fact that no universally accepted typology for
humanitarian intervention has b~en developed. Cranxr contends this aspect by analyzing that
humanitarian intervention is often shaped by the proczsses that ended the conflict and rarely by
the initial conditions that triggered it.2* Consequently, by employing liberal views towards
adopting appropriate norm as a strategy in humanitzrian intervention, normative theory is used to
contribute towards developing new ways of supporting healing and forming, In this approach the

study was aided in its Attempts to urcerstand mocern humanitarian intervention concerns,

1 '
Morrow R. A, and D.D. Brown, Criti~al Thezry and Methodology. (London; Thousand Oaks, 1994) p.11

2 . SR i )
Crammer, Christopher, Civil War is Vot a Stupid Thing: Accountizg for Violence in Dcveloping Countries, (Hurst
& Co., 2006)
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especially those instigated by non- state actors is a majer concern. Indeed a constructivist
zpproach does not deny that power and interest are impcrtant. They rather ask a different and
prior set of questions: it asks what interests are, and "¢ ‘nvestigates the ends to which and the

means by which power was used.

1.8 Methodology of tlie research

This research employed a descriptive resczrch .izsign to :*’ain and analyze data on hunanitarian
intervention process. This approach was chosan 'ecause the study involves investigating
variables which are not easy to quantify. Questionnair - and interview guide was used for primary
data collection and written materials and de :ments fro'a the archives were used in collecting
secondary data. The study targeted actc's in humaniia.an interventions as well as in the
normative section, the ampling « the population for this study was purjrosive, the specific
respondents were selected from the population because they hold credibility to the study. The
initial respondents are persons known to the researcher in tois sector as well as in various non-

governmental agencies.

They included 1 lecturer from Catholic University, ? ‘ecturers from University of Nairobi, 3
teachers from tertiary learning institutions in Kenya, 3 students from the Institute of Diplomacy,
University of Nair »oi, member staff ot UN and 1 staf” from T'NHCR, 3 employees from non-
governmental organizations, 1 represemative of the go~ernments of Uganda and Tanzania in
Kenya. Additionally, some informal discussions were held with different persons fiom the
education sector in Kenya. The data analysis was quelitative and took place concurrently with
data collection. Using mapping aspects, ti.. various v.riables were categorized on an ordinal

scale. This provided the most manageabl: way of measw.irg the variables in the study.
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The themes that emerged from the interviews, questionnaires and from document analyses
tormed the basis of further collection and summary. The analysis of the final data made it
possible for themes to be identified and findings to be presented descriptively. The researcher
expect to have limited scope to examine the emerging patterns of norms regarding humanitarian
interventions in the east African region since the scarcity -f data on emerging patterns of norms
regarding humanitarian interventions in the east African region to inform this study makes the

cross-national comparisons of data with the study situation problematic.

1.10 Chapter Outline

Chapter ] —  This chapter details the background content to the topic of research, problem
statement, objectives of the study, study justification the Literature Review,
theoretical orientation, stud> methodolegy employed and finally the chapter
outline

Chapter ]I - Humanitarian Inter. ention in the East Africa Region: An Overview

Chapter IIl — An Analysis of Norms Regarding Humanitarian Interventions in the East
African Region

Chapter IV — Emerging Issues

Chapter V— Conclusion
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CHAPTER TWO

HUMANITARIAN INTERVENTION IN THE EAST AFRICA REGION: AN OVERVIEW

2.0: Introduction

The previous chapter dealt with the background of the study including reasons for conducting the
study and objectives that the research seeks to meet. Moreover, it contains problem statement,
objectives of the study, study justification the Literature Review, theoretical orientation, study

methodology employed

This chapter covers the historical development of humanitarian interventions in different part of
the world at different time. Further more the chapter has covered the Liberal critical theory its
counterpart the realism theory and how their relevarce and application to humanitarian
interventions.

Humanitarian intervention debates are constantly so compelling because it involves the three
most fundamental organizational systems of human social life: law, morality and politics.
Though the doctrine is understood to have been developed originally for the protection of human
beings from severe atrocities, the outcome of the practice has not always been satisfactory

The year 2004 marked the 10™ anniversary of the Rwand:m genocide in which800, 000 people
were slaughtered within 100 days with the whole international community as a witness. This, was
seen as a failure of ‘he international community as a whole, and thus demands were raised to
ensure that such catastrophes will never occur again anywhere in the future, The fundamental
question here is to what extent the Rwandan genocide and the failure to intervene has changed

the international apathy for humanitarian action especially in Africa. The answer is, sadly, not
76



much. A proof to this is the ongoing humauitarian disaster in Dariur. In spite of the nine years of
scparation, Darfur repr-sented another humanitarian disaster to which the international and
regional reactions have been hesitant and <low. Darfur has been looked at by many as a Rwanda
in slow motion. But the Darfur case differs from Rwanda‘s case in the fact that it has drawn
fairly reasonable news coverage and humanitarian agencies attention. This has forced the world

10 turn its eyes to what is happening in Darfur.

Also the crisis has follewed the UN-Canadian sponsored report; Responsibility to Protectl2 that
aimed at changing the world‘s understanding and pr:ctice of humanitarian intcrvention to
transcend the traditional boundaries of state sovereignty as human security was gaining
momentum. The world hoped that all these differer: circumstances would lead Darfur to a
different path from the nne Rwanda has been through. B'1t in reality, they have only changed the
context in which another humanitarian disaster has taken place. The case has been a test for
humanitarian intervention as suggested in the Responsibility to Protectl Report and for the UNs
vows not to allow genc:idel to happen again. Darfur has proved that after almost a decade from
Rwanda, the practice of humanitarian ir‘ervention is still a tailure and instead of being carried

out in the name of humanitarianism, it abuses the concept for its own ends.

2.1: Theories of Humanitarian Intervention
The two grand theories of our time, realism and li..eralism, are skeptical with regard to
humanitarien intervention for different reasons. Ar. argument in favor of humanitarian

intervention must bhe supported by two assumptions: {rst that moral claim are important in
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politics and second, that force can be justiﬁf.d.25 While :ealism attacks the former, liberalism
questions the latter. A humanitarian intervention forces liberals to decide between the liberal
goods of non-violence a;.md human rights protection. Therefcre, two liberal traditions coexist: the
just war tradition in favor and the non-violent tradition agai.st humanitarian intervention. The
just war doctrine as predecessor of a yet to be developed just intervention doctrine faces both a
strategic and a normative challenge: it must show realism, why moral arguments matter and

demonstrate pacifism why force can be morally justified.

The moral question clearly distinguishes between rea::sts and liberals, but realists also have
different opinions on the use of force. Smith describes two realist schools of thought:
isolationists against and pragmatist partly in favor of imervention. It is difficult to answer the
meta-theoretical question, which position is most coherent. However, Robert suggests in his
description of transcendental pragmatism to adapt theories, if they cannot be questioned without
a performative self-contradiction (a contradiciion between language and action). An zpplication
of this criterion to the above mentioned approaches leads to the following results.?® 2’Powers
demonstrates a probler: in the -~alist ergument: "Realists use their apparently non-ethical
assumptions to camouflage a specific normative vision on how a nation’s interest ought to be
defined. Thus, the traditional realist poaition ends almost ironically: beginning with a dismissal

of the relevance of ethical concerns to the issue of interven:ion, realists often end up offering an

o J.L. Holzgrefe and Robert O. Keohane (2003) (eds), Humanitarian Intervention. Ethical, Legal, and Political
Dilemmas (Cambridge, Cambridge University Press, 2003)
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implicit (or at least easily inferred) 1ormative argument ¢ gainst interventionist foreign policy on
grounds of prudence and moderation.?® Thi: is a class:: example of a performativity self-
contradiction and substantially weaks=ns th: persuasiveness of the realist argument. Therefore,
the realist attack that lilerals use "too” many moral implications must be rejected. Regarding
pacifism, however, there is a valid realist argument. Since ihe non-violent tradition must be
grounded in an ethic of intention (as opposed to an ethic of responsibility), Weber’s arguments
against this type of ethics apply. The problem of pacifism is that force may be necessary to stop

violence. It is inconsistent to condemn such a force, if the reduction of violence is the goal.

The just war doctrine avoids these contradictions of realisn. and pacifism. Its central aspects (that
morality is important and that force can be justified) canmot be questioned without falling into a
self-contradiction. Therefore, it shall build the basis of the following analysis. The position of the
just war doctrine is between realism and pacifism. It agrees to pacifism that force is prima facie
wrong and to realism that the use of force may sometimes be necessary. Childress describes a

conflict of values between non-violence and protectior. of the victims related to atiempts to

reduce violence.

Since it is impossible to act according to both values, Childress makes a distinction between
prima facie duties and actual duties. The former constitute presumptions but they can be
overridden as exceptiors by the latter. According to David, prima facie duties have the “tendency
to make an act right or wrong”?® and actual duties refer to the act as a whole. The logic of prima

facie duties therefore has three implications: first, violations of prima facie duties must be

 Ibid
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justified, second, it is impossible to fulfill all duties at t>e same time, therefore, some prima facie
duties must be violated and third, violated prima facie ¢ ities must effect the action: “conduct of

war should be as compatible as possible with the overriddea prima facie obligations.

To justify the use of force, Moham- .ed claims that the three questions of why, when and how be
answered.’® Mohammed suggests massive human rights violations as a just cause for the use of

force and he cites traditional criteria of the just war doctrine to answer the three questions.
2.2: Historical Development of Humanitarian Intervention

2.2.1: The Expansion of '"Humanity" and Sovereignty

This last feature of nineteenth-century intervention, the - ays in which interveners identify with
victims to determine who is an appropriate or compelling candidate for intervention, changed
dramatically over the twentieth century as the "humanity" deserving of protection by military

intervention became universalized.”'

The seeds of this change lie in the nineteenth century, however, with efforts to end slavery and
the slave trade. With the abolition of slavery *n the nincizenth century and decolonizaiion in the
twentieth, a new set of norms was consolidated that uri zrsalized "humanity" and endowed it

with rights, among ther.. self-deter..ination, which came to be equated with sovereign statehood.

These processes are obviously coraplex znd cannot be treated adequately here. What follows is a

" MOhan}mec_] Ayood, B.S. Chimni, Samuel M. Makinda and Nicholas J. Wheeler, {2002)Forum on Humanitarian
Intervention, in the /nternational Journal of Human Rights, 6, 1 (2002
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brief discussion showing how these larger normative developments contributed to the evolution

of humanitarian intervention norms.

2.2.2: Abolition of Slavery and the Slave Trade

The abolition of slavery and the slave trade in the nineteenth century was an essential part of the
universalization of "humanity.">> Buropean states generally accepted and legalized these
practices in the seventeenth and eighteenth centuries, but by the nineteenth century the same
states proclaimed them "repugnant to the principles of humanity and universal morality. Human
beings previously viewed as beyond the edge of humanity-as, in fact, property--came to be
viewed as human, and with that status came certain, alteit minimal, privileges and protections.
Further, military force was used by states, especially Britain, to suppress the slave trade. Britain
succeeded in having the slave trade labeled as piracy, thus enabling her to seize and board ships

sailing under non-British flags that were suspected of cariying contraband slaves.

While this is in some ways an important case of a state using force to promote humanitarian
ends, the way the British framed and justified tiieir actions also says something about the limits
of humanitarian claims in the early to mid-nineteenth century. First, the British limited their
military action to abolishing the', ‘rade n slaves, not slevery itself. There was no military
intervention on behalf »f Africans as there was on behalf of Christians. While the British public
and many political figures contributed to a climate of international opinion that viewed slavery

with increasing distaste, the abolition of slavery as a domestic institution of property rights was

32
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accomplished in eacl state where it had previously been iegal without military intervention by
other states. Further, the British government's strategy for ending the slave trade was to have
such trafficking labeled as piracy, thus making the slazes "contraband,"” i.e., still property. The
government justified its actions on the basis of maritime rights governing commerce. Slavery and
slaveholding themselves did not provoke the same reaction as Ottoman abuse of Christians
did.**This may be because the peipetrators of the humasnitarian violations were “civilized"
Christian nations as oppcsed to the infidel Turks. Another reason was probably that the targets of
these humanitarian violations were black Africans, not "fellow Christians" or "brother Slavs." It
thus appears that by the 1830s black Africans had become sufficiently "human" that enslaving
them was illegal inside Europe, but enslaving them outside Europe was only distasteful. One
could keep them enslaved if one kept them at home, within domestic borders. Abuse of Africans

did not merit military intervention inside another state.>

2.2.3: Colonization, Decolonization, and Self-determinution

Justifications for both colonization and decolonization also offer interesting lenses through
which to examine changing humanitarian norms and changing understandings of who is
"human." Both processes colonization and its undoing were justified, at least in part, in

humanitarian terms, but the understanding of whst const:tuted humanity was different in the two

episodes in ways that bear on the current investigation of Fumanitarian intervention norms.

*' Meron, T. (2000b),

, "The humanization of humz.nitarian law", AmericarrJournal of International Law, conclusion,
Vol. 94 No.2, pp.278

"' Meron, T. (2000b), *The humanization of humanitarian law", American Journal of International Law, conclusion,
Vol. 94 No.2, pp.278
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The vast economic literature on colonization often o-erlooks the strong moral dimension
perceived and articu ated by many of the colonizers. Colonization was a crusade. It would bring
the benefits of civilization to the "dark” reaches of the carth. it was a sacred trust, it was the
white man's burden, it was mandated by God that tiese Europeans go out into unknown (to
them) parts of the globe, bringing what they understood to be a better way of life to the
inhabitants. Colonization for the missionarics and those driven by social conscience was a

humanitarian mission of huge prop¢ :tions and consequently of huge importance.*

Colonialism's humanitaiian mission was of a particular kird, however: it was to "civilize" the
non-Buropean parts of the world--t» bring the "benefits”" of European social, political, economic,
and cultural arrangements to Asia, Africa, and the Americas. Until these peoples were
"civilized," they were savages, barbarians, something lecs than human.®® Thus in an important
sense the core of the colonial humanitarian mission was to create humanity where none had
previously existed. Non-Europeans became human in European eyes by becoming Christian, by
adopting European-style structures of property rights, by adopting European-style territorial

political arrangements, by entering the growing European-based international economy.

Decolonization also had strong humanitarian justifications.’” By the mid-twenticth century,
however, normative understandings about humanity had shifted. Humanity was no longer
something one could create by bringing savares to civilization. Rather, humanity was inherent in

individual human beings. It had be:<me wiversalized and was not culturally dependent, as it has

been in earlier centuries.

is 1 n . .
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Asians and Africans were now viewed as having human ‘ights,” and among those rights was the
right to detcrmine their own politi.:al future--the right to self-determination. There is not space
here to investigate in detail the origins oi decolonization and accompanying human rights norms.
I would, however, like to highlight three features of the decolonization process that bear on the

evolution of humanitarian intervention.

First, as international iega] scholars have lon; 1oted, ..".\gical coherence among norias greatly
enhances their legitimacy and powr “# Decolonization nos s benefited greatly from their logical
kinship with core European norms about uman equality. £s liberal norms about the "natural"
rights of man spread anu gained power within Europe, they itfluenced Europe's relationship with
non-European peoples in import: it w-~ys. The egalitaria:, social movements sweeping the
Furopean West in the eighteenth and nineteenth centuries .vere justified with universal truths
about the nature and equality of human beings. These 1« tions were then exported to the non-

European world as part of the civilizing mission of colc n; lism.

Once peoplr begin to believe, at least in principle, in hur- :n equality, there is no logical limit to
the expansion of hurman rights and self-determination. T): logic:l expansion of these arguments
fueled attacks on both slavery and colenizatica. Slavery, morz blatantly a violation of these
emerging European norms, came under attack first. Demands for decolonization came more
slowly and had to cortend with the counterclaims i-+ the beneficial humanitarian effects of

European rule. In both cases, former slcves and Western-educated colonial elites were

" Hayner, P.B. (1995), “Fifteen truth commissions", Human Rights Quarserly,Vol. 16 No.4, pp.597-655.
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instrumental in change. Having been “civilized" and europeanized, they were able to use
Europe's own norms against these institutions. These pecp.: undermined the social legitimacy of
both slaveho'ders and colonizers not simply by being exeriplars of "human" non-Europeans but
also by contributing to the arguments undercutting the lcgitimacy of slavery and colonialism
- within a European framework of proclainicd human equality.’® Aithough logic alone is not the
- reason that slavery and colonialism were abolished, thers does appear to be some need for logical
consistency in normative structures. Changes in core normative structure (in this case, changes
toward recognition of human equality within Europe) tend«d to promote and facilitate associated
normative changes elsewhere in sc isty. Mutually reinforcing and logically consistent norms
appear to be harder to at <ck and to have an advantage in the normative contestations that go on
in social life. Thus, logiclintemal to the norms shapes their development and consequently social

change.

Second, formal international organizations, particularly the United Nations, played a significant
role in the decolonization process and the consolidatiui. of ant colonialism norms. The self-
~ determination norms lay' out in the -:harter, the trusteeshif sy/stem it set up, and the one-state-one-
vote voting structure that gave majority power to weak..often formerly colonized states, all
contributed to an international legal, organizational, and ncrmative environment tirat made
colonial practices increasingly illegitimate and 'difﬁcultlto carry out. Third, decolonization
 enshrined the notion of political self-determination as a basic human right associated with a now

universal humanity. Political self-determination. ir turn, meant sovereign statehood.

i .
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2.2.4: Humanitarian Intervention Since 1945

Unlike humanitarian intervention practices in the nineteenth century, virtually all of the instances
in which claims of humanitarian intervention have beer :hade in the post-1945 period concern
military acton on behalf of noa-Christians and/or ron-Europeans.’’ In that sense, the
universalizing of the "humanity” that might be worth protecting seems to have widened in

accordance with the normative changes describea above.

What is interesting in these cases is that states that migk.t legitimately have claimed humanitarian
justifications for their intervention did not do so. Iidia’s intervention in East Pakistan in the wake
of Muslim massacres of Hindus, ‘#nzania's interventior in Uganda toppling the Idi Amin
regime, Vietnam's intervention iﬂ Camtbtodia ousting the Khmers Rouges; in every case
intervening states conld nave justified their actions with strcng humanitarian claims. None did.

In fact, India initially claimed humanitarizn justifications but guickly retracted them. Why?*!

The argument here is that this reluctance stems not from norms about what is "humanitarian™ but
from norms about legitimate intervention. While the scope of who qualifies as human has
widened enormously and the range of humanitarian activities that states routinely undertake has

expanded, norms about intervention have also changed, albeit less drastically. Humanitarian

military intervention now must be multilateral to be legitiraate.

2.3: The Rise and fall of Humanitarian Intervention
The 1990s were a decade of humanitarian intervention. The decade began with high hopes of

ending massive human rights abuses, particularly large-scale massacres or genocides, through

N .
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flte;rll;.igrds", American Journal of Internatioral Law, Vol. 3 No.92, pp.557-63.
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UN intervention. These hopes vanished zafter the UN’s failu-es in Bosnia, Somalia, and Rwanda,
but they were succeeded by new hopes for U.S. intervention, which hopes seemed to be validated
by U.S. successes in Bosnia and Kosovo and even, to a degree, in Haiti.*? There were also the
successful interventions carried out by Australia, with U S. support, in East Timor in 1999 and
by Britain in Sierra Leone in 200C. By the beginning of 2001, the hopes for a future in which
humanitarian intervention would bring an end to the ‘ong and baleful history of genocides
reached a sort of apotheosis in a major international document, Tne Responsibility to Protect.

Since then, a large contingent of international lawyers has continued to develop new doctrines of
limited sovereignty that would give the internationa! community or particular international
organizations the right, indeed th- obligaon, to undc-take military intervention against a

. . . . . . 1. . .ys 43
national government that is engaging in massive human righ‘s abuses of its citizens.

Unfortunately, even as the theory and law of humanitar:n intervention have ascended to
unprecedented heights, the actual practice of humanitarian intervention has been in decline. So
far, the 2000s have not seen effective humanitarian intervention by anyone, be it the international
community and international organizations, the United States, or others. Instead of pursuing
humanitarian interventions, the United States has engagest in two wars, one in Afghanistan and
one in Iraq, which the Bush administration justified in huruan rights terms. This is especially true
in the case of Iraq, b it the real impact of that war has beer to make humanitarian intervention by
the United Stateg elsewhere impossible. This radically reduces the prospects for successful

_—
- Tutu, D. (2000), No Furyre Without Forgiveness, Doubleday, New York, NY,

" David
Rieff, A Bed for the Night: Humanitarianisn in Crisis {r/iew York: Sinon and Schuster, 2002),
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humanitarian interventions in the future, while improving the prospects for undeterred and

uninhibited ethnic massacres or genocides, such as has been occurring in the western Sudan.

2.4: Human Interventions failure

- In the early 1990s, the answer to the question, ‘“Who can and will intervene?’’ was the UN as the

universal political authority, combined with ad hoc muitinational forces assembled for each
operation and composed of military units from several different nations. The UN had
accumulated a relatively successful record of peacekeeping operations over the 1970s and 1980s

this way. With the collapse of the Soviet Union, which had sometimes vetoed UN peacekeeping

| missions, it seemed that the UN could build upon its ﬁeacekeeping record and even expand its

scope to peace-enforcing. Thus, whzn Somalia and Basnia posed humanitarian problems in
1992, the major powers, including t= United States, propcsed this UN formula. It was also the
answer initially applied to Sierra Leone when its state failed and the country fell into anarchy,

murder, and mayhem.

~As it turned out, each of these UN interventions in failed states became notorious failures

themselves. In Somalia, the UN forces first had to be rescued by U.S. forces, and then both

, withdrew and left the Somalis in chaos, where the coun*iy remains even now. In Bosnia, the UN

forces did not stop the ethnic masszcres, which culminated in the murder of 7,000 men and boys
in Srebrenica in 1995. In Sierra Leone, the UN forces had to be rescued by British forces, which

then carried out an effective intervention. And in Rwanda, the UN forces were prevented by the
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UN leadership in New * ok from stonping :ne genocide of 820,000 Tutsi.*There has been some
slight improvement in UN interventions more recently. UN forces have been engaged in a
continuing, though largely ineffect..ive, intervention in the eastern region of the Democratic
Republic of the Congo (formerly Zaire), where the anarchy and violence continue also. And
since 2003, UN forces have maintained a tenuous and unstable peace in Liberia, a country that

had been torn apart by a dozen years of warlord violence.

2.4.1: The Ambiguous Record of Cther interventions

The several cases in the 1990s where military interventic.n was clearly successful ia stopping
massacres were undertaken by U.S. and NATO forzes (in Bosnia, in 1995, and Kosovo, in 1999);
Australian forces, in East Timor in 17°"; and the Britisl , in Sierra Leone in 2000.

U.S. military forces were also able & stop the | uman vights abuses by the military regime in
Haiti in 1994. However, the U.. -installed successor government, the Aristide regime,
perpetrated its own abuses in later years, unii the United Staits intervened again in 2004 in order
to depose it. This tirre, however, the J.S. military interventinn was modest in scale and brief in
duration. Upon the departure of An zrica. forces, a pervasive anarchy ensued. These five cases
largely complete the list of successf1l hur:anitarian intervent ons since 1991. They are balanced
by some unsuccessfy] ones, such as that by U.S. and UM forces in Somalia (1992-93) and by
West African forces in Liberia and in Sierra Leone (tl = mid-1990s). Moreover, the successful
cases should be compared with, and perhaps are out:- sighed by, the many cases of non-

intervention, when massacres or gerocide persisted with -0 intervention by the UN, a regional

4
Kraehenbuhl, P, (2004), “Humanitarian security: a matter of acceptance, perception,
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organization, or a major power. The mnost noiorious case ‘wus, of course, Rwanda, but the list also
includes Sudan (in particular, the southera region until 2C(3 and the western region of Darfur
since then), Burundi, and Angola. Overall, then, the historical record of humanitarian

interventions is more one of failure than success.”?

2.5: The Successful Cases of Humanitarian Intervention

The above record might suggest ways humanitarian intervention could work in the future. In
cach of the five successful cases, the intervention was c<:.ided upon by the political authorities of
a particular state the United States (even if it operated w'*hin the framework of NATO), Britain,
or Australia and carricd out by that state’s professional n i'itary forces.

These forces had expeditionary cagabiliiies, and there was uriiy of command with respect to
decision-making and decision-execrtion that is, at both the political and the military levels. The
interventions could therefore be u ertaken decisively and quickly, and executed with focus,
persistence, and effectiveness.*® Tk : contra...s, for example, with the feckless UN intervention in
Bosnia, where there was no unified poli‘ical authority 10: its modern military forces, and the
ineffective West Afric 1 interventions in iiberia and Sierra Leone, where there was some unity
of decision-making around the Nigerian government, but the intervening nations lacked modern

military forces. Of course, even ‘when the decision-making is unified and the military forces

45 . . . -
Graditzky, T. (199.8)' "International criminal resj 2. sibility for violations of international

humanitarian law committed in nua-international armed -:onflicts”, Vol. 322
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Egeland, I. (1999), "Peace-making and the prevention ¢ f violence: the role of governments and
non-governmental organizations", Vol. 81 No.833, pp-73-%.

46



highly professional, the intervention «ill fail if political “iecision-makers are feckless, as was the

case with the Clinton administration in Somalix.*’

2.6: Emerging Norm of Mumanitarian Intervention

The international relations scholars surve: ed are not in agreement as to whether there is a norm
of humanitarian intervention resulting from Security Coun:il practice, let alone a norm with
respect to unauthorized humanitarian intervention. For example, none of the post-Cold War
Security Council-authorized interventions can be viewed as model examples of humanitarian
intervention. In addition they argue that states have be«1 reluctant to participate in what is
coming to be éeen as a generalized erosion of the principl: of non-intervention. This reluctance
has forced the Security Council to underline the "unique £1rd exceptional circumstances” of each

forcible intervention.*®

IFurther, they maintain that any shift : the internationa’ community with respect to humanitarian
intervention is confined to Western ' beral der ~oratic st:.tvs. Many non-Western states question
the West’s (and especially US) motives in ~dvocating hu.n..iitarian intervention, seeing it as a
new form of ‘imperialis: * which will leave: the weak vulne:able to the cultural preferences of
the strong. Hence they may oppose legit'mizing humanitan:n intervention for fear of setting
precedents which might be employed against them in the fiure® Michael, on the other hand,

argues that the Security Council resclutiois on the conflict in the former Yugoslavia demonstrate

Eide, A, Rosas, A., Meron, T. (1995), "Combating lawlessness in gray zone conflicts through
minimum humanitarian standards", American Journal of Iaternational Law, No.89, pp.215.

I8 .

Mohammed Ayoob, (2002), ‘Humanitarian Interventici and State Sovereignty’, International
.{?urnal of Human Rights, 6, 1 pp. 94-5.
" Tbid -
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A "significant shift in the attitude of ‘t:e Council in favor of recognizing universal human rights
and granting them greater weight i - promoting and prctecting international peace and security."
He adds, however, that "this is an increment.. rather than fundamental transformation,” which
“remains hamstrung by the absence of consensus on :L2 relationship of human rights to
international peace anu .ecurity, demonstrated by the Council’s preference for the existence of

agreements between the parties before corsistently making such a connection.”

This observation is supported by Mery who notes that the Security Council has not yet developed
a general doctrine of humanitarian intervention but proczeds as is required on a case-by-case
basis. Because of this, Smith argues, "the normative scend is still cloudy, and the extent to which
we have maoved beyond traditional norms is dubious 'However, Richard acknowledges a
lundamental but subtle change in political attitudes towwards the concepts of sovereignty and
domestic jurisdiction. He notes that: The concept of nomestic jurisdiction has chunged in
substance, if not in law. The two dorr ".-ant norms of world politics during the Cold War namely,
that borders were sacrosanct and th-* secession was uathinkable no longer generate the almost
universal enthusiasm and acceptanc : that ther cnce did The automatic and almost reverential
fespect for nonintervention in the iuternal affairs of stei.< has made way for a more subtle

interpretation according #~ which, on occasion, the rights of irdividuals take precedence over the

e —————

& Michael J, Smith (1998) ‘Humanitarian Intervention: A:: Overview of the Ethical Issues’,

T“;'rh:'m- and International Affairs, 12 (1998), p. 78.
* Mary Kaldor, <A Decade of Humanitarian Intervention: The Role of Global Civil Society’, in

Helmut Anheier, Marlies Glasius and Mary Kaldor (eds}. Global Civil Society 2001 (Oxford,
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rights of repressive governments and the sovereign states ‘hey represent.’’Mariano toe finds that
“there is a growing discrepancy between the norms of sovereignty and the traditional legal
organization of the international sy_"i.em on one hand. and the realities of a world in which the
distinction between domestic politics and internationa' politics is crumbling.”® These authors
seem to be suggesting that changing attitudes towards soveseignty may signal a more widespread

acceptance of the doctrirs of humanitarian intervention.

There appears to be general agreemen: among many of the international relations scholars
surveyed who view humanitarian intervention as a legitimate course of action that interventions
ought to be authorized and implemented collectively by the international community. As
Hoffman (1996) argues, "the old Cold War presumption against unilateral intervention ought to
stand." There remains, howeve:, ambivalence as to ‘vhether a regional organization is a
sufficiently broad and representative collectivity. Richara, for his part, suggests that many states,
particularly Europezn, are "rethinking historical prohibitizns against humanitarian intervention in
the wake of NATO’s actions over Kosovo.” For Mariano, the 1991 unauthorized intervention in
Iraq led by the United States and 1':2 United Kingdom, the ECOWAS intervention in Liberia,
along with the NATO intervention izt Kosovo 172 part . f a larger trend that has seen states give

increased weight to human rights ar:d humars.tarian nori @ as matters of international concern to

 Richard Falk, “The Complexities of Humanitazian Intervention’, enzpter 4 in his Law in an Emerging Global

Village (Ardsley, NY, T:- -snational Publishers, 1998), stresses the need to make intentions consistent with
implementation.
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» (2001) ‘The Media an¢ Humanitarian Specter ¢’, in Humanitarian Studies Unit (ed.),
anitarian Action, Principles, Ethics and Contradicti»1s (London, Pluto Press)
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the extent thet the Security Council may now choose to clirracterize these concerns as threats to
international peace liable to enforceme:t measures uncer Chapter VII of the UN Charter.>®
Indeed, in the space of less than five vears from 1932, the Security Council authorized
interventions of a humanitarian nature in Somalia, Bosnia, Rwanda, Haiti, and Albania. Since
many of these interventions were launched only ¢iler a crisis had assumed catastrophic
proportions and were therefore = ..cd by critics to be "oo little, too late," states have come
under considerable pressure to take more effrctive measures ‘n advance of humanitarian disasters

as NATO arguably did : - :he case of Kosovo.

In addition, Mariano notes that the intern-tional community nas taken many significant steps to
eive international humanitarian law greater substance, and thst alongside these developments and
the broad shift in international concerns, NATO’s enforcement actions in Kosovo, although
unauthorized, begin to look somewhat less irregular. Stiil the challenge remains no less urgent
for states to find a way to reconci' effectiveness in deftt se of human rights and humanitarian
law with legitimacy of process_sﬁIn sum, the internationa: relations literature reveals that there
has been normative movement on the issue of humanitarian intervention since the end of the
Cold War; however, there remains a lack of consensus regarding the legitimacy of and

Appropriate circumstances under wi ch both UN-autborized and unauthorized humanitarian

interventiong may take place.

o T——
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2.7: Benefits of Humanitarian Intervention
The fundamental objective of humanitarian action is ‘n alleviate suffering and save lives.

[umanitarian action focuses on people and is rights based.

2.7.1: Delivering aid

The trend of identified humanitarian needs outstripping available resources continues, against a
backdrop of a global economic downturn. In 2011, the United Nations launched its biggest
consolidated funding appeal ever (€5.7 billion) f-r humanitarian needs. The impact of the triple
disaster caused by the 9.0 magnitude earthquake in Japan; «.f the internal conflict in Libya, and of
the famine provoked by the drought and complicated by canflict in the Horn of Africa, which
alone is affecting more than 14 million people, coming on t>p of many protracted humanitarian

. ) . . . T+
crises has stretched the intermationa! hum-aitarian community to its limits.

The mismatch between global humanit.-ian needs and the resources available, together with
chronic vulnerability in many parts of the world, continues to have a direct bearing on the lives
of millions of people in need of assistance. It also m:a~s that donors have to re-double their
efforts to respond to disasters in a more efficient and effz<tive manner. In this context, there is a
growing understand"n_g within the international human;tirian community on the need to put
further effort and emphasis on preparedness and on resi': nce, < well as to fine-tune and offer
the appropriate assurances on the quality and efficiency of the humanitarian response. In order to
‘mprove coordination, it is crucial to improve cooperztinon with a wide-range of 'non-traditjonal’
donors in response to crises within the multi!* ‘eral framework. Linking relief, rehabilitation and

development (LRRD) should be further emjchasized in 20.%.

"ICRC (1999a), ICRC. ‘Annual Report 1999, ICRC, Geneva
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[he continued impact on lives and livelihoods in the aftermath of major crises such the 2010
carthquake in Haiti and the Pakis:ian floods are illustrations of how crucial it is to adequately
address longer-term rehabilitation and development necds even at the earliest stages of a

- . R
humanitarian response.”™

2.7.2: Peace-making, peace-keeping and peace-building

Comprehensive definitions to UN peace operations beczine necessary after UNSC obiained
flexibility for action after one of the great adversary's (i.e. the USSR) disappearance. The
definitions were requested by UNSC and later on best presented by former Secretary-General
Boutros Boutros-Ghali in his well-known repc.rt —An £ g enda for Peacel. By recognizing the
end of Cold War, Secretary-Genera' gave rather a genera. framework for UN and described
what must be the feat-:*s of preventive diplomacy, peaceraking, peace-keeping and peace-
building in the new era. In the report, he drew special aitention to human rights issue,
presenting the cornerstone of conflict rezolution in the requiizment for commitment to human
rights with a special sensitivity t¢ thoz: of minorities; whether ethnic, religious, social or

linguistic arguing that —the time cf absolute and exclusive sovereignty ... has passed.

Others are more accurate, saying "in the contempo-xiy world the legitimacy of sacred
authority, whether religious or sccular. has become pioblematic. To understand Boutros-

Ghali's views on the issue, the definitions given in the report should be reviewed carefully.

38
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First of all, he defines peacemaking as an action to brir.g hostile parties to agreement,
cssentially through peaceful meansi. based on Article 33(1), +hich sets forth all the available
means of peaceful settlement. In other v-ords, as truce is be.ng maintained while conflict in

eeneral is still there, diplomatic efforts should contribute to lasting resolution. Another UN
Report argues that peacemakers do not necessarily need ‘o be armed, i.e. such negotiators as

cnvoys, non-governmental groups or regional organiza:.ns can also play on that ground.
Perhaps a best example could be thz French President M.zolas Sarkozy‘s efforts in times of

August War as a matter of —shuttle diplomacy hetween F s:ia and Georgia.

It leads to the mobilisation of peace efforts, provides greater opportunities for harmonising
policies and actions, and facilitates information sharing consultations and decision-making.
Particularly, it allows the incorporation of hu1 .anitarian ~i.mcerns in peace making and peace-
keeping arrangements. The return o refu,ees was an im=gral part of the Paris Accord on
Cambodia as well as ttic Dayton Peace Agicement on Bosnix and Herzegovina. Many peace-
keeping missions - UNTAC, UNIMOZ a»d UNAMIR -inclvced provisions for humanitarian

assistance and protecticn of civilians in their mission.

To build the momentum for peace, it is essential that = framework guiding political and
humanitarian action is established early on. During th- var in Bosnia and Herzegovina this

quite simply did not happen before 1995 - hence we had *1: UN deployed when there was war

~and NATO when there was peace It leads to the mobilisation of peace efforts, provides

£reater opportunities for harmonising policies and actions. and facilitates information sharing,
consultations and decision—making. Particularly, it allows the incorporation of humanitarian

voncerns in peace making and peace-keeping arrangemeats.
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The return of refugees was an integral par+ of the Paris Accord on Cambodia as well as the
Dayton Peace Agreeme.nt on Bosn'a anc Herzegovina. Many peace-keeping missions -
UNTAC, UNIMOZ and UNAMIR -inciuded provisions foc humanitarian assistance and
protection of civilians in their mission. To build the moment am for peace, it is essential that a
framework guiding political and humanitarian action is established early on. During the war
in Bosnia and Herzegovina this qu'te simply did not hapocn before 1995 - hence we had the

UN deployed when there was war ind NATO when therc v as peace.

With this in mind, by and large, the international lav. developed only 3 distinct forms of
interventions under clear mandate of UN, with the purpose of rcstoring stability in the (=rget area
stale or region: peace-making, peace-keeping znd peace-building while peace enforcement
standing alone in the corner as a direct and often br nal use of force under Article 42 of the
Charter, even though they are not present in any for:1 in any convention, tresty or other
multilateral agreements. They consti'ute a «zrtain kind ct ~onceptual triangle "peace triangle”,
which shows the mean- - ad ways to enfor:.2 or achieve peace and stability in war-torn societies,
save a failing state and fragile statehood, stop ethnic cleansings, etc. under the provisions of UN
Charter. All 4 terms represent sets .f tocls to achieve the generally narrow understanding on the
—absence of war and beyond, accomper.ied by the cooperztion among all international actors
and are based on freedom, independence, respect for human rights and equality. If the principles
- of UN-led traditional peace operations were consent, impartiality, and minimum use of force (the
"holy trinity"), the modern patterns are more multidimensonal and the mandates are often well-
beyond the known definitions, now labe'ed as “wider [r=bust] peacekeeping”. One can observe
- certain type of inertia or even neglect here, but it is more like a result of absence of any

comprehensive doctrine on the matter.
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2.7.3: Promoting Justice .

Conflict will never be eliminated, and it is often constructive, but it can also be very destructive
if issues of fairness and justice are not dealt with effectively. Regardless of the outcome of
conflict, there are emotional costs. Win or lose, these emotional effects remain and can linger
long after conflict has been officially resolved analogous to plaque that builds up in arteries and
later results in a heart attack. The parties involved can be trapped in their anger over a promotion
lost, continue to gloat over beating a competitor, or constzntly berate themselves over a missed
opportunity. These emotional after-effects can be dimini.1ed if proper attention is paid to what

has been called “organizational justice”,

Organizational justice has taken many forms over the years, but has developed a taxonnmy that
has proven empirically sound and highly useful.”® Part of Greenberg's taxonomy categorizes
organizational justice into “structural justice” and “soial justice”. Structural justice means that
employees are involved in the decision-mal.irg process and the employer prevides a fair

distribution of outcomes.

Social justice, by conuast, means that enployees perceive the organization as openly sharing
information with them, and they believe that the employer cares about their well-being. Some
readers may be familiar with the distinction between proz:dural and distributive justice. The
structural and social justice distinction not only incorporates distributive and procedural justice

but also adds an important element of interpersonal interaction — how people are treated on an

'{9 Axworthy, L. (2000), "The mcuse is mightier than the sword”, in Hick, S., Halpin, E.F,,
Hoskins, E. ‘Eds), Human Rights and the Interne:. Macmillan, London,
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interpersonal level when an organization institutes its policies and procedures. Attention to
structural justice has traditionally been viewed as vital to maintaining harmony and avoiding
conflict within an organization. Recent studies sugges: ihat perceived social justice, with its
emphasis on the interpersonal dimension, is especially important in the minds of those asked to
contribute to the organization.%®

One of the principal functions of the UN’s multi-dimensional peacekeeping operations is to help
build the foundations ‘of a functioning state in countries ~merging from protracted internal
conflict. As noted above, in some instances state capacity may be so weak that the mission is
required to assume certain state functions, either di;=utly or in support of the State, on a
lemporary basis. Other situations may require a less intr-.:ive form of intervention. The posture
adopted by a particular operation will ultimately depenc' on the gravity of the situation on the
ground, the level of resources the international communit» is willing to invest and the degree of
intervention national counterparts are willing to tolerate. Each of these variables is likely to

change throughout the course of an operation’s lifetime

2.7.3: State-Building

Although UN peacekeeping operations have taken on important state-building functions these
functions must be carried out with the aim of restoring the capacity of the country concerned to

exercise its full sovereignty, with due respect for international standards. The promotion of

]
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national ownership does not mean therefore that a peacek-eping operation should be capiive to
the will of a government whose decisions and actions violate the terms of the peace agreement it
has signed-up to or the universally accepted norms and standards that a UN peacekeeping

operation is bound to upnold.

2.8 Concussion

All personnel should be aware of the potential for their presence to undermine national authority
and responsibility. National capacities s%juld be encouraged and developed throughout the life
of the mission. Any displacement of national capacity sa>uld be highly circumscribed and

always serve the objective of restoring national ownership as quickly as possible. Despite the

~ pressure to produce results quickly, an effort should be ..:ade to involve national stakeholders, as

far as possible, in the planning a1 ] execution of the m«-ion’s core programmes and activities

. and help them develop the capziity ro take these :irward when the mission eventually

withdraws.
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CHAPTER THREY,

NORMS REGARDING HUMANITARIAN iNTERVENTIONS IN ‘HE

EAST AFRICAN REGION 1994-2011: A CRITICAL ANALYSIS

3.0: Introduction
The previous chapter dealt with the historical developihant of humanitarian interventions in
different part of the world at different tit1e. Furthermore the chapter has covered the Liberal

critical theory its counterpart the rcalism theory and how ‘their relevance and application to

humanitarian interventions.

This chapter has presented, analyzcd and interpreted the data that the researcher got from the

respondents as well as from the secondary sources. The chapter also has detailed covered the

factors that influences the norms in Somalia and Darfur.

This research is based on a Pluralist perspective of Intesaational Relations, thus it would be a

fallacy to assume thut interest-driven state behavior is a ;coper explanation of the selestivity of

humanitarian intervention. Only the Realist school of Ik looks to states as essentially rivals,
Interest-driven entities. But this is not the way interest is being tackled here. Though the
Selectivity of humanitarian intervention is still heing .rgued for here to be based on interest
selection, state interest is looked at from a Pluralist perspetive not a Realist, Hobbesian one. In
that senge, state interestr’ is used in this regard to refer to collective interests of the different
£roups constituting the state which eventually shape what is perceived to be the national interest
of this state. Therefore, groups in the seciety shape their inierests through perceptions of what

they think is in their best interest and consequently the government gets influenced and adopts
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' these collective interests as their own. The racist statc practice is a complicated matter. Some
modern anthropologists reject the term. Race all togeth= arguing that it is socially constructed
.and that there is no such a thing as pure race. In the discussion here, race is used with its socially

‘constructed meaning not its anthropological dimension.

3.1: Effectiveness of UN Charter on humanitarian intervention in the Region

The UN Charter governs the legal use of force between or among nations. Its primary purpose is
to maintain international peace and securitv.”’ It [unct.cins in several ways, but four provisions
are especially relevant to the topic of armed humanitarian intervention. First, the charter
prohibits nations from using or threatening to use force in iheir international relations with each

other. Second, it demands respect for the political sovereignty of every nation.

Third, the charter emphasizes that all nations are equal; that the sovereignty of each is entitled to
|thc same respect. Fourth, the charter created the United Nations Security Council (UNSC) and
|

vested it with the sole authority to identify and ccnt:nd with "threat[s] to the peace."' The
UNSC's authority includes a monopoly on the use-or t*1:at of use of coercive force. (The term
"coercive force" means any use of {orce not undertaken in individual or collective self-defense as
authorized by Article 51 of the charter.)®? The purpose «.1 the use or threat of the use of coercive
force is to change the conduct of the nation against which the force is threatened or used. A

simple example is the use of force to expel Iraq from Kuwait in 1991 after Iraq invaded Kuwait

Gl e .
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and refused to leave on its own. Because the UN Charter is an international agreement, it has the
status of international law. The U.S. has ratified the charter without reservation. Under
international law, the U.S. must follow all provisiors of the charter in good faith. The
internationa: legal term for this obligation is pacta sunt servanda [Latin for "pacts must be
respected"], which the Vienna Convention on the Law of Treaties defines as "the responsibility
of all parties to an international agreement (o follow its terms in good faith.” Although the U.S.

has not ratified this convention, it has recognized it as accurately reflecting international law.®

As a properly ratified treaty, the UN Charter has the status of "supreme law of the land" under
the U.S. Constitution.® However, as is often the case ir: law, that statement does not present a
complete picture of its actual domestic legel status. Beyond the Senate's advice and consent and
some matters related to participaiion in the UN, Congress has not acted to domestically
implement the essential legal requirements of the charter, including those regulating the use of
force. This failure to act within the norms means that the charter's provisions have not been

made a part of domestic law that must be followed under threat of criminal sanction.

Regardless, many human right bodies and civilian cfiicers swear to support and defend the
Constitutio:, and that includes the injunction to respect treaties. Doctrines U.S. courts developed

over the years view the UN Charter as creating rights and duties between nations, not between or

L. Holzgrefe and Robert O. Keohane (2003) (eds), Humanitarian Intervention. Ethical
Legal, and Political Dilemmas (Cambridge, Cambridge University Press, 2003)
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among their citizens.® Therefore, with cne possible exception, our elected political leaders are
solely responsible for determining the meaning of the chaiter and other relevant international
laws and the extent to which our nation will adhere to them. Article 51 of the UN Charter, a
nation may only use force as part of its "inherent right of individual or collective self-defense”.
Article 2, paragraph 4 of the charter prohibits nations {rom using or threatening to use force
against the "“territorial integrity or political sovereignty" of other nations. Because of these
limitations, nations often assert self-defense as a legal pretext for using force even when such a
justification does not clearly apply to the circumstances of the violence. Such occurrences

include circumstances that might qualify as grounds for an armed humanitarian intervention.

Recently there has been discussion of the zoncept of preerptive self-defense. Some scholars use
the term interchangeably with anticipatory sclf-defense. However, preemptive self-defense is
best understood as the use of force to attack a gathering--but not yet imminent--threat.
Arguments often advanced in support of preemptive self-defense state that the gravity or nature
of the threat is such that a nation cannot wait for it to develop further before defending itself,
because the failure to act immediately would forfeit the practical ability to defend effectively
against it.% The problem with this concept is that derermining when a preemptive attack is
appropriate or necessary is entirely subjective and open to abuse. Further, if interdicting

imminent threats is potentially problematic under the charter, engaging gathering threats is even
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more so. A nation's right of self-d=fensc in these circurr stances is, under the charter, a legally
complicated matter. Perhaps the be ¢ way ror U.S. military officers to understand the self-defense
concepts debated under the charter is in relate them to the concepts of hostile act and hostile
intent that underlie ROE. Under U.S. ROE, when a hostils act is clearly initiated, Soldiers may
use force immediately in self-defense. Likewise, when hostile intent is c.lear even before a hostile
act is initiated, the rules of engagement authorize the use of force. In each case, though, the ROE

Lt

counsel using the minimum forc : necessary to counter *.¢ threat. They permit escalating the use

of force if doing so is appropriaiz under the circums*:nces. Factors to use to determine what
force is appropriate include the nature and imminence of the threat. If the threat is less imminent,
the indications of hostile intent and the nature of the threat become more important in

determining what force is appropriate.

Determining whether a threat exists and deciding the anpropriate response to it are difficult for
individuals in battlefield environraents. These decisicr.. are even harder for nations in the
ambiguous world of "~ .ernational affairs. Nations must ex~mine overt and covert diplomatic and
military activities objectively to detern:.ne if force or some measure short of it is necessary or
justified. For example, should the U.S. or Israel take i's cues as to Iran's intent from the
statements of its president or from the actions of its supreme leader? Should Iran view two U.S,
carrier groups entering the Persian Gulf as an imminent attack against its nuclear enrichment
facilities or as a defensive force meant to protect friendly forces in the area? Perceptions will

likely van during these and othe:- uncertain circumstances.

The debate is ongoing, and to date, there has not been international acceptance of the nrepriety of

using force under the charter against either gathering or imminent threats, Preemptive self-
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defense is a potentially dangerou: tool, an® its status ‘: even more doubtful under the charter
than anticipatory self-defense. A nation .an claim seli-s efense to justify armed humanitarian
intervention only if ti:. attacking nation ::as directed viole..ce against another nation or nations.
The internal violence of one nation threatening to spread itzelf to another does not constitute an
armed attack justifying self-defense. Fefugee flows or otazr conditions that might threaten the
internal stability of a neighboring couriry are also not armed attacks. Under the charter, nations

must deal with such tkreats to peace through the UNSC.

The Security Council’s authorit - to use force. The L Charter vests the UNSC with the sole
authority to 1dentify a “threat to t'.e pe-.ce, breach of ti : peace, or act of aggression." Once the
UNSC does so, it has virtually unlimited authority to select peaceful means for deal'ng with it.
After peaceful means have failed or the UNSC has decided they are inappropriate, the charter
allows the UNSC to consider using military force.  provides the council the authority to use
force (or as happens nost often, to authoriz. 'ts merther nations to use force) "o .naintain or

Testore international peace and secu vity."

This authorization ra. s key questions. :*an the UNSC v.e force to stop serious human rights
abuses occurring solely within the sove-zign territory of a r. tion? And if yes, to what extent? To
answer we must concider two more principles contained in the charter: the principle against
intervention in a nation's internal affuirs, and the principie of sovereign equality. The charter
containg important provisions that resirict internationa. authority to intervene in the internal
affairs of sovereign pations. In addition to prohibiti.> the use of force "against the territorial
integrity o~ political independenc=" of enother nation, ¢ -ticle 2, paragraph 7 states that "nothing
Contained in the pr:sent Charter shall zuthorize the Uni'd Naticns to intervene in matters which
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are essentially within the domestic jurisdiction of ar3 state or shall require the Members to
submit such maiters to settlement under the pres it Ch::rfer, but this principle shall not prejudice
the application of enforcement meas:res unc;f‘r Chapter V:{. The plain meaning of this provision
is that the UN should leave nations alor.. to resolve pur<'y internal problems. However, the
cxception here is important. The JNSC may use or autlhorize force to counter threats to
international peace and security. This aw.ority is contained in the above-referenced Chapter VII
of the charter. Further, given the principle of sovereign equslity of nations, it is solely a matter
for the UNSC to decide under the charter. Powerful or "more advanced” nations or coalitions
have no greater rights than their smaller or weaker nei 1 bor to resolve problems forcibly within

the latter’s borders.

What constitutes a ihreat to internation: peace and secuiity in this context? Mass human rights
violations and violence create interral dis;.lac+uents an> ~ziuges flows across border.. Refugec
flows or internal displacements can be humanitariar: “rises. Whether they create true t'reats to
international peace and security is a much more diffic" it question. When substantial cross-border
violence breaks out, the case is aln.ost certa} 'y made. 2-yond that situation, whetner a threat to
international peace and =zecurity warzants i, iervention, es; ¢.;ially armed intervention, will depend

heavily oil the circums .ances and th~ perc:ntions of the UNRC members.

it might be true, as Michael J Gle-ion argues that t3= UNSC violates the charter and
undermines its own policy when it authorizes force in circumstances of purely intrastate
violence. Given its broad authority over threats to international peace and security, the propriety

of UNSC action in a given case will always be debe.a"le. However, recent developments may

affect the terms of the debate.
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3.2: The Responsibility to Protect

In a December 2001 report entitled The Responsibility to Protect, the International Commission
on Intervention and State Sovereignty (ICISS) formaliy articulated a concept now referred to as
the "responsibility to protect” (R2P). The report respondcd to repeated pleas by then Secretary-
General Kofi Annan to create urity around the fundamental principles of humanitarian
intervention. Kofi Annan posed the ollowing question: "If humanitarian intervention is, indeed,
an unacceptable assault on sovereignty, how should we respoud to 2 Rwanda, to a Srebrenica--to
gross and systematic violations of human rights that affect every precept of our common

humanity?“67

Subsequently, in December 2004, the UN's High-Leve} Panel's Report on Threats, Challenges,
and Change stated that "there is a growing acceptance that while sovereign Governments have
the primary responsibility to prote-t their own citizens from such catastrophes, when they are
unable or unwilling to do so that 1esponsibility should e taken up by the wider international
community—with its spanning a continuum involving prevention, response to violence, if

necessary, and rebuilding." *

The General Assembly incorporated R2P 1. Resoluti~ 60/1, 2005 World Summit Outcome
Document. This resolution articulates th: responsibility of individual states to protect their
populations from genocide, war c.mes, ethnic cleansing, and crimes against humanity. The

document also recognizes a corresponding responsibility of *l.e international community:

67 .
Meron, T. F (2002), "On the inadequte reach of humanitarian and human rights law and the
need for a new instrument", American Journal of International Law, No.77, pp.589

*® Goldstone, R. (1997), "War crimes: a question of Will", The World Today, Vol. 53 No.4,
pp.106-8.
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I'he international community, through the United Natcns, also has the responsibility to use
appropriate diplomatic, humanitarian and other peaceful .means in accordance wit Chapters VI
and VIII of the Charter, to help to protect pcpulations from genocide, war crimes. ethnic
cleansing and crimes against humanity. In this contex., we are prepared to take collective action,
in a timely and decisive manner, through th= Securits Council ... on a case-by-case basis in
accordance with the Charter and in cooperation with relevant regional organizations as

appropriate, should pe:-.eful means be inadsquate.*

Referring to R2P in Resolution 1674, which it adopted on 28 April 2006 and which addresses the
protection of civilians in armed contflict, the UNSC reaffirmed the QOutcome Document's
provisions “regarding the responsibility to protect populations from genocide, war crimes, ethnic
cleansing and crimes against humanity."’® However, *i.e UNSC did not explicitly endorse a
broad authcrity to intervene in the event of a recognize<’ humanitarian crisis. Nonetheless, R2P
purports to recogni: e the authority and obligation of the international community to intervene if
Just humanitarian cause exists. It states that "the core tenant of ihe [responsibility to protect] is
that sovereignty entails responsibility. Each state has a responsibility to protect its citizens; if a
state is unable or unwilling to carry out that function, the state abrogates its sovereignty, at which
point both the right and the responsibility 0 remedy the situation falls on the international

community."

* Zalaquett, J. (1998), "Moral reconstruction in the wake of human rights violations and war

grimes", in Moore, J. (Eds),Hard Choices, Rowman & Littlefield, Lanham, MD, pp.211-
7.

" William Ladd, 4n Essay on a Congress of Nations or the Adjustment of International
Disputes without Resort to Arms, (1840} (Oxford, Oxford University Press, 1916).
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Neither the General Assembly nor the UNSC resoluticn: have created new international law or
'amended tks UN Charter, but R2P is a significant step i+ that direction. Still, there are no easy
answers. The resolttions only convey the current sense as to wkhat proper practice should be in
{the future. It remains for us to consider how these competing piinciples bear on the legality of

.armed humanitarian intervention.

3.3: The Legality of Using Force for Humanitarian Intervention

Some prominent scholars sensibly take th: position tha: the UN Charter allows for legally
Justified armed humar.1rian intervention only when the UNSC authorizes it. As previously
mentioned, at least one scholar believes the UNSC has 1.0 power to intervene in the purely
internal affairs of a sovereign statz no .natter how dire the sircumstances. Others recognize an
emerging state practice--ripening into a new customary 'egai rule--that individual states or
regional organizations may unilaterally intervene if neccssary to prevent genocide. It is possible
for new rules of law created by the practice of natior.s o displace treaty obligations. However,

this displac zment is rare, and it is often difficult to d:*:rmine whether a practice inconsistent

with a treaty obligation is a violaticn of the treaty or a ne+v, emerging rule of practice.

The ICISS report actually supports this view, which the General Assembly's R2P resolution
rejected by reaffirming action through Chapter VII of the charter and the UNSC. The ICISS
report suggests that if the UNSC fails to respond to an obvious crisis, the General Assembly
should take up the issue in emergency sess:on. It also supports the idea that a regional or sub-

legional organization may take action io avert the crisis, so long as it seeks subsequent

authorization from thel UNSC.
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As a practical matter, the UNSC may authorize armed himanitarian intervention when it finds a
threat to international peace and security. This option }as been its somewhat inconsistent practice
in the recent past. The General A.sembly's adoption of %2P reinforces this idea, but we do not
xnow whether the world community wil! fully accept the: R2P principle and the legal obligations
it imposes. In addition, the permanent, veto-wielding members of the UNSC must a’~0 accept
and implement R2P and, given the occasional strong objections of Russia and China to

intervention in the past, this acceptance is by no mears certain. The UNSC resolution, however,

appears to welcome R2p.™

3.4: State Interests and Humanitarian Iy, .ervention

Among considerations affecting the -ecisivn to intervene, one of the most important might be its
chance of success. An armed intervention's perceived and actual legitimacy depends on this
chance. A successful intervention must riot only stop the immediate suffering, but also prevent it
{from resuming once forces withdraw.”?If the intervention is not successful, the force the nation
uses to intervene will appear to be, and perhaps in reality will have been, unwarranted. That is, it
will have resulted in additional violence that increased rather than prevented the suffering it
sought to remedy. Even if the intervention is initially :uccessful, violence may resume after
lroops leave unless the conditions thac led to it are corrected. Even now, eight vcars after

NATO's armed intervention, the world is seeking a permanent resolution to the Kosovo crisis.

"' Richard Falk, ‘The Complexities of Humanitarian Tatervention’, c.hapter 4 in his Law in an
Emerging Global Village (Ardsley, NY, Tracsnaticnal Publishers, 1998), stresses the
need to make inientions consistent witl b 1plemer.tation.

2 Moore, Jonathan, ,.Deciding Humanita-ian Interventica®, Social Research, Vol.74, No.1
2007),pp.169-200
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While the U.S. supports independence or at least largely autonomous self-governance for
Kosove, such a resolution goes againsi the desires of boih Serbia and Russia, with Russia
holding a critical veto power in the UNSC. (45) For the entire period of this debate, NATO has
had troops on the ground to monitor the situation and ma utain the peace.” Given the potentially
long comm-‘tments involved and ‘the danger inherent in .armed humanitarian intervention, the
political will of the cuntries providing the intervening forces i< an important consideration. To
achieve the desired result, countries must remwn commrizd to ihe armed intervention and any
post-conflict operations that events might require, incivding peacekeeping and other stabsiity and

support operations.

'A nation's political will depend on many izctors. Perhaps the most important of these is the
i public's perception of whether or not the ir.t2rvention is in the national interest. A nation's leaders
:_i ustify placing and keeping its military in harm's way becat ze it is in the national interest to do
$0. On the other hand, the international ci-mmunity and the population of the nation in which the
intervention occurs will view such a pursuit of strategic i-terests with suspicion--even if the
pursuit of these interests relates to the humanitarian crisic itself, While it might be desirable to
have a purely humanitarian motive for an armed inter ‘e 1tion, there is a genuine question as to
whether that is realistic. There was-little national interest .i r U.S. participation with NATO in the
Kosovo intervention, whose purpose was primarily to azsuage moral outrage and maintain the

legitimacy of NATO. This lack of national interest resulte« in severe U.S. operational I'mitations

3 Richard Falk, “The Complexities of Humanitariar; Intervention’, chapter 4 in his Law
Emerging Global Village (Ardsley, MY, Transnational Publishers, 1998), siresses the

need to make intentions consistent with implementation,
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when the armed intervention begin.”'In comments on humanitarian intervention, one of the
ICISS members recognizes the need for staying power: "For an intervention to be sustained, at
least one state with the requisite military capacity mus: also have a stake in stabilizing the
situation, as with Australia in East Timor."”>What kind of "stake" in stabilizing the situation is
proper? Obviously, it must be one that will maintain the public's willingness to expend money

from the national coffers and put its military forces at risk.

If the stake in the situation is indefinite, such as "regional stability" outside of one's
neighborhood in the international community. there is a risk of not having identified the interest
in terms that a citizenry will understand or accept. But at the same time, identifying some
tangible stake such as an economic interest may und:rmine international and local perceptions of

the intervention's stated humanitarian motive by causing the operation to lose its appearance of

legitimacy.

3.5: Humanitarian Intervention I~orms

What are the appropriate ends, ways and means of a humanitarian intervention? Narrow moral
and legal justifications for armed humanitarian interveniion require that the ends, ways, and
means of both military and post-conflict operations clearly relate to the justifications for it. Much
of the commentary on both humanitarian intervent:.on and R2P supports this view. Whijle
"regime change" might be ineviizble in some or even must circumstances, we should not always
Presume it to be so. The factors thiat will most influenc the selection of ends are the history of

the conflict and any peaceful attempts to resolve the crisis before the armed interventi~n,

* Ibid

” Ibid
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As always, the choice of legitimate =nds wi!l guide the sclection of legitimate ways and means.
Moral and legal justifications influence s-ch selections. I: the Kosovo intervention, significant
disagreements developed over the overall concept of the air campaign. Conducting effective
military operations, ostensibly ag:.inst only !egitimate targe's, produced collateral damage that
undermined international and domestic perceptions of legitimiacy and hence support. These
challenges were not rooted in political timidity about engaging legitimate targets, but resulted

from the inherent paradox of using armed force for hui :aaitarian purposes.

What emer ses from this examinetion is that armed E .nanitarian intervention is particularly
bound by the cons raints of "necessit: ' and "proportioaality.” Consideration of both should
underlie all strategic and operationai planning and decision-making related to armed
humanitarian intervention."Necessity" requires the armed intervention be necessary to stop or
prevent widespread, systematic murder or serious injury, including torture, rape, and other
serious assaults. This necessity aris:s when . ne has exh.usted all peaceful means of resolving
the situation. Internal conflict and o her secial or politica: :onditions, in and of themselves, do

hot create the legal or moral authorit; for a:med humanitarien intervention.

"Proportionality" requires that the ends ¢’ the intervention be only those necessary for achieving
the humanitarian purpose. Using armed humanitarian intervention to achieve specific national
Strategic objectives beyond the prevention of violent at.ocities risks the operation's real and
dpparent legitimacy at the international and local leve!s At both the strategic and operational
level, the bottom: line to armed humanitarian interventici is that the cure cannot be worse than

the illness. If, in the course of protecting innocert victims, humanitarian intervention
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unnecessarily creates inore victims, the legal and m.-al justifications for the intervention are

undermined. Such is the challenge « f legitin .. .y in armc | humanitarian intervention.

3.6: Principles for Humanitarian Intervention

The respondents agreed that humar.itariar. intervention operations should be deployed with the
consent of the main parties to thz cozilict. This requires a commitment by the parties to a
political process. Their acceptance of a reacekeeping operaiion provides the necessary freedom

of action, both political and physical, to carry out manda‘ed tasks.

In the absence of such consent, a peacekeeping operat:Ci risks becoming a party to the conflict;
and being ¢ :awn towards enforcerent action, and away {+om its fundamental role of keeping the

peace. The fact that the main parties have given their cor:sent to the deployment of peacekeeping

operation mission does not necessarily iruply or guaranec that shere will also be consent at the

local level, particularly if the main parties are internally divided or have weak command and
control systems. Universality of consent becomes :ven less probable in volatile settings,

characterized by the presence of armed groi;,» not und:: the control of any of the parties, or by

the presence of other spcilers.

The respondents further contended that impartiality is crucial to maintaining the consent and

cooperation of the main parties,  but -hould not be con‘used with neutrality or inactivity.

Humanitarian Intervention should be impartial in their deaiings with the parties to the contlict,

but not neutral in the execution of their mandate. Just as a good referee is impartial, but will
Penalize infractions, so a humanitarian intervention ofziation should not condone actions by the

parties that violate the undertal ings of the peace ftocess or the international norms and

principles that a United Nations peacekeaping operation oholds.
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Notwithstanding the need to establish and maintain good relations with the parties, a
humanitarian intervention operation must scrupulously zvoid activities that might compromise its
image of impartiality. A mission should not shy awvay from a rigorous application of the principle

of impartiality for fear of misinterp:etation or retaliation. Failure to do so may undermine the
peacekeeping operation’s credibility and legitimacy, and may lead to a withdrawal of consent for

its presence by one cr more of the parties.

However, they may use force at the tactical level, with the avthorization of the Security Council,
if acting in self-defense and defense of the mandate. In certain volatile situations, the Security
Council has given humanitarian intervention operations “robust” mandates authorizing them to
“use all necessary means” to deter forceful attempts iz disrupt the political process, protect
civilians under imminent threat of physical attack, an~/or assist the national authorities in
Maintaining law and order. Although or the ground they may sumetimes appear similar, robust

Peacekeeping should not be confusec with peace enforcer:::nt, as cnvisaged under Chapter VII of

the United Nations Charter.

Robust peacekeeping involves the use of force & the ta-tical level with the authorization of the
Security Council and consent of the host nation and/or the main parties to the conflict. By
contrast, peace enforcement does not requirz the consent of the main parties and may involve the
use of military force at the strategic or international leve!, which is normally prohibited for
Member States under Article 2(4) of the, Charter, unless authorized by the Security Council, A
UN peacekeeping operation should only use force as 2 measure of last resort. It should always be
calibrated in a precise, proportional and appropriate manner, within the principle of the minimum

force necessary to achieve the desired effect, while susiaining consent for the mission and its

67



mandate. The use of force by a UN peacekeeping operation always has political implicaiions and
can often give rise 10 unforeseen circumstances. J udgments concerning its use need to be made at
the appropriate level within a mission, based on a combination of factors including mission
capability; public perceptions; humanitarian impact; force protection; safety and security of

personnel; and, most importantly, the effect that such action will have on national and local

consent for the mission.

3.7: Factors Influencing Humanitarian Intervention Norms in Somalia

The norms of humanitarian intervention in Somalia have been affected by a number of factors:
Firstly, the loss of peacekeepers lives in a humanitarian mission intended to be straightforward
and low-risk contributed to a risk- adverse international community when Somalia came on the
agenda. This reveals two things about the norm of humar*tarian intervention. Firstly, like many
norms, its ¢ volution is highly sensitive to world events. & scondly, it highlights the fact that the
norm is not only denendent on states acceptance of the punciples at issue, but is also contingent

on the willingness and ability of states to risk scldiers’ lives.

The fear of chaotic Somalia shows that in the case of humanitarian intervention there is 3

distinct difference between widespiead accertance of the norm and the enactment of the norm.

Norm life cycle represents the difference hetween the cascade of a norm and its internalization,
as the consistent appliration of the norm will not occur until it has been truly internalized and
enacting it becomes habit. The fact that many states were unwilling to risk their soldiers® lives in
a repeat performance of Somalia, the researcher suggest that, does not tell us a great deal about
their acceptance of the norm. Of course, genuine accept;ﬁlnce of the norm of humanitarian

intervention involves states awareness that the norm involves the use of military force in the
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name of humnan rights, and therefore an awareness of 4 = inherent risks to soldiers, but in an
individual case of -:wtential intervention, states might decide that the risks involved in that
particuiar operation are unacceptabiy high. 1herefore inere ure (among others) two factors

determining whether states support a particular humaritarian intervention: whether they accept

the norm or not, and whether they think the risk to their troops lives is acceptable.

In other words, it is possible for states to a-: sept the norm of humanitarian intervention whilst not
accepting the risks to ti.eir soldiers’ lives in a particular case. There may be a threshold, which
would of course be hard to measure, for what would count as acceptable risk, but as Somalia
demonstrates such a threshold would likely be very sensitive o the prevailing international mood
about the loss of life in combat. This all reminds us that kumanitarian intervention is a foreign
policy option, Widespread and genuine acceptance of the norm may never eliminate the high

level of discussion and debate that always accompani:s foreign policy decisions. This raises

uestions about whether the norm of humanitarian interve: tion can ever become internalized.

The second the humanitarian intervention norm in Somalia is affected by the realization that
intervening in humanitarian disasters is a complex undertaking. Although this might seem an
ubvious observation, the decision by the US to intervene in Somalia was predicated on the fact
that it could be a short, sharp (as well es low-risk) i.tervention. As things began to go
dramatically wrong in Somalia, policyakers realizec that advocacy for humanitarian
'Mervention would involve the acceptance of a norm entailing an obligation to become involved
'n complicated and long-term military operations. This confirms the theory on the clarity of
orms,

69



As the decision to intervene in Somalia was malec by Bush, the norm of humanitarian
intervention was still very much emergent and vaguely cefined, and the US administration was
able to interpret it to suit its military sgenda; humanitzrian intervention could mean the brief
deployment of military force to ensure the distributior: of humanitarian assistance. What the
disastrous outcome of Somalia showed the US and the wider international community was that
humanitarian intervention was unlikely to succeed uniess it addressed the root causes of severe
human rights abuses, and unless states were prepared to endure complex and time-consuming
operations. With its first application in the post-Cold V.- era, the norm was shown to be less

straightforward than t':» US had interpreted it and its applic:.tion suddenly seemed distinctly less

likely, as Rwanda demonstrated’®.

The third Somalia provoked a retun to riore traditional interpretations of UN peacekeeping thus
affecting the humanitarian intervention. The disaster in Somalia prompted both the UN
Secretariat and member states to re-evaluate the conditions of peacekeeping, and their
conclusion: were unanimously that peacekeeping shcitd be neutral, impartial and based on
consent.”” In the wake of the deaths of eacekeepers in omali, the Security Council had been
discussing a possible framework for future T™N peacciecpine missions, to give tie council
clearer and more uniform guidelines for when tc authorize peacekeeping. In Somalia the norm
of humanitarian intervention was no longer competin + with the sovereignty norm (as it had been
when the decision to intervene in Somalia wa:. :nade.

. ————

" Walter Clark and Jeffrey Herbs., ,,So.:alia and the “.ature of Humanitarian Interventjon®
Foreign Affairs, Vol.75 No.2 (1996), pp.71-85

" UN Security Council, 3368th Mecting, 21 April 1994
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3.8: Factors Influencing Humanitarian intervention norms in Darfur

The civil war in the Darfur region of Sudan has been raging since 2003. In April 2008 two UN
officials placed the death toll at 390,000,112 but others suggest this number of people had been
killed by 2005.”Although not characterized by the level ¢f inaction that defined the international
response to Rwanda, the increased support for the norm of humanitarian intervention after 1994
has not materialized in the policies adopted by states towards the ethnic cleansing, or genocide

(as some have labeled it), in Darfur.

Currently, the UN-AU Mission in Darfur (UNAMID) ,,is doing all in its power and with limited
fe€sources to provide protection to civilian: in Darfur, facilitate the humanitarian aid operation,
and help provide an environment in which peace can take root.” Crucially, however, UNAMID
Was not agreed to by the Security Cour<il until consent had been elicited from the Sudanese
§overnment (a protracted process that caused significant delavs): UNAMID is not a humanitarian
i”tewention, although it is authorized to use all means necessary to protect its own personnel and
¢tvilians. The international community’s emphasis on ¢l need for consent from Sudan and the

Cautious respect for its sovereigsity can be found ir almost all official deliberations on

Peacekeeping in Darfur.

The preambles to all the Security Council resolutions on Darfur include a standard reaffirmation

of the council’s commitment to the sovereignty, unity independence and territorial integrity of

A House of Commons International Developme af Commuttee, Darfur, Sudan: The Rcsponsibility
0 Protect, fifth report of session 2004-05, vol 1 (HC 67-.}March 30, 2005,

" UN Security Council Resolution 1547, 1; June 2004
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Sudan.®® Not only have states like China and Russia exprzssed the ,,overriding need for the
consent of the government of Sudan, but strong advocates of the norm of humanitarian
intervention like the UK have stressed the importance of thz consent of the Sudanese government
to the deployment of a UN peacekeeping force to Darli ! Even the African Union, which has
one of the rrost explicit provisions for humanitarian inter- ention of all regional organizations, in

Article 4(h) of the Constitutive Act of the AU,* refusad to act without the consent of the

government in Khartoum.

Evidence for this can be found in 1 communiqué fron. :n AU mini-summit in October 2004, in
which members reaffirmed their cormmitmer; .o Sudan’: overeignty and rejected the possibility
of any foreign intervention by any countr» whatsoever. la its statement following the adoption
of Security Council Resolution 1706 authovizing the expansion of the United Nations Mission in
Sudan (UNMIS — at the time already operating in southe:n Sudan) to inciude peacekeeping
activities in Darfur (or condition cof Sudan’s consent), Ghaia was the only state to suggest that

Sudan’s consent should not be the ultimate concern of the council, and explicitly referred to

Article 4(h).In adopting Article 4(h), the AU member states set themselves the highest standards

—

* Mr Nana Zffah-Apenteng of Ghana, UN Security Coun =il 5519th Meeting, 31 August 2006

. Constitutive Act cf the African Unior, Article 4(h) ass2ts ,the right of the Union to intervene
" 2 Member State pursuant to a decision of the Assemly in respect of grave circu;nstances,

Namely war crimes, genocide and crimes against humanity

52 . . . . ' H .
Constitutive Act of the African Union, Article 4(h) nsserts ,,the right of the Union to intervene
M a Member State pursuant to a decision of ta- Asseivbly in respect of grave circumstances,

Namely war crimes, genocide and crimes againust humani.
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of accountability in governance. But, more importantly, they assumed the responsibility to
protect the victims of war on the contir.cnt. Clearly, the situ:tion in the Sudan merits some form
of international engagement tha. is iumely, meaningfu!, well-coordinated and effective.®*
Nevertheless, Ghana was alone in highklighting the apparent lack of willingness among other
Security Council members to contemplate humanitisan intervention, even in the event of
Sudanese r2fusal to UN peacekeeping in Darfur. What ctaerges is a picture of an ever-dominant
norm of state sovereignty, which seemed to take uncoaditional precedence over humanitarian
concerns in the international response t~ the -risis in .. -wfur. The researcher wouia contend,

therefore, that the unanimous acceptance of the husanitarian intervention norm in th: World

Summit.

The norm of humanitarian interve ition + as still very t uch competing with the established
horms of sovereignty .J non-interferenc: during the Darfi.: deliberations. This exposes a point
not found in the existing literature on norm evolution — that adoption or acceptance of the norm,
¢ven in the formal insvitutional ccntext of the UN, will nor always translate into the automatic
€nactment of the norm. Despitc all the international pontificating about sovereignty as

(
responsibility, did the pledged support for the responsihility to protect fail to manifest itself

during the Dartfur deliberations?

T ———

¥ Williams & Alex J. Bellamy, ,,The Responsibility to Protect and the Crisis in Darfur®, Security
Dialogue, Vol.36, No.1 (2005), p.43
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Clearly part of the ex:'.nation lies in the fact that state scvereignty is one of the most well-
established and closely guarded infematiznal norms, so humanitarian intervention is competing
against a tough opposition in its bid for a place in the current international normative framework.
However, the respondents argued that the rhetorical shift from humanitarian intervention to a
responsibility to protect also played a role. Despite apparently encouraging an improved
tonsensus on the norm of humanitarian intervention, rzs~ondents argued that the responsibility
lo protect, i1 its emphasis on the primary responsibility «f states to protect their own citizens,
Save states an excuse for inaction. The sovereignty cf Sudar came high up in discussions
because the responsibility to protect advccates an appr:cih which uses state sovereignty as a
Slarting point, perhaps one of the reasons why such an approach found more approval than

iraditional notions of humanitarian intervention had.

I EOWever, by reinforcing the fact that Sudar. “10lds the prin.a.y responsibility for the welfare of its
Citizens, the responsibi. .y to protect doctrive in fact lent nor:native weight to arguments against
INtervention. For instance, the UK, despite being a key rorm advocate, tried to justify its
fejection of the possibility of forceiul imervention with refirence to the ICISS responsibility to
Protect framework: the best way to deli.er security to the people of Darfur is to get those with
Primary responsibility for it to do it...the government of Sudan.® It was not only states who

ndorsed the view that Sudan held the primary responsDility to halt the atrocities in Darfyr-

;;:-‘-'_‘_‘—————_
Francis Deng cited in Alex J. Bellamy, ,,Responsibility ‘o Protect or Trojan Horge? The Crisis

" Darfur and Humanitarian Intervention after Iraq®, Ethice & Tnternational Affairs, Vi.! i, No.2
12005), p.45
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high-profile UN special representatives in Sudan, Jan Prock and Francis Deng also voiced their
support for this view. Paradoxically, the respondents argued they argued that although the
government “probably” lacked the will and capacity to disarm the Janjaweed, it retained the
primary responsibility for doing so teey concluded that international intervention would
“complicate and aggravate” the crisis by increasing the lzvel of violence and causing the

government to withdraw its cooperation.?®

However, as respondents view suggests, there was corsiderable evidence that Sudan was not
showing the willingness or ability (o pro.ect its own citizens, the point referred to in the ICISS
report at which the international community should assums the responsibility to protect. meaning
any calls for humanitarian intervention would have been legitimate. Indeed, there was
considerable evidence publicly avaiiable indicating Kh1toum’s complicity in the mass atrocities

being committed in Darfur. This suggests ther, '.at arg.iments stating that the responsibility to

protect rested primarily with the Sud: nese gevernment wer - in fact used to legitimate a decision

against humanitarian int=rvention that was inade for other reasons.

In looking at alternative explanaticns for the international community’s reluctance to embrace
the possibility of humanitarian interventinv, it is hard to avoid the conclusion that the immediate
historical context — both within Sudan and internationally — was a factor in the failure of the
form. Firstly, the principles underlying the norm, namely the protection of fundamenta] human

Tights, may not always be best served by the norm.

———

" Bellamy, ,,Responsibility to Protect™, p.46
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Although not quite the same as in the Rwanda czss, where most states were unwilling to
contribute troops, military overstretch as a result of large-scale operations in bot: Iraq and
Afghanistan may have eliminated any ideas of Western in:=rvention in Darfur before they got off
the ground. Thomas Wieiss argues that despite the fact that US power is such that it could serve
as a significant advocate of the orm, we may be facing the , sunset of humanitarian intervention
because its inclination to commit significant political and military resources has waned" in the
wake of Iraq and the war on terror,® Whether or not we are truly confronted by the sunset of
humanitarian intervention — although I would suggest that the future progress of the norm is not
necessarily irrevocably damaged by the present internati. mal environment — in the case of Darfur
there was no question that the Us, UK or NATO woul: be leading intervention or even troop
contributions to a UN force. This genuine Jack of capahility has manifested itself in the poor

Material and logistical support for fist AMIS and then UNAMID.

39 Conclusion

Even if the norm enjoyed unbridled success and was universally (and genuinely) accepted, it
Would not necessarily be appropriate o use it to stop every-tase of mass human rights violations.

Humanitarian intervent'~n comes at the extreme end of a continuum of peacekeeping and
conflict resolution policies, and as such v/ill not always be resorted to, regardless of the stage of

Cvolution the norm has reached. Secordly, the fact that exercising the norm in Darfyr was

Constrained by the North/South peace prozess supports.

L1 ]bld.

47 , . o
Florini, ,, The Evolution of International Norms", p.377
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Other than creating an environment inhospitable to the enactment of the humanitarian
intervention norm in Darfur, the war on terror, and pariicularly the war in Iraq, had another effect
on the norm. The use of humanitarian justifications for the war in Iraq, which many argued were
only invoked when other reasons were found o be based on poor factual information, damaged
both the legitimacy of the norm and of thos= states engaged in Iraq that advocated it. It led states
10 suspect that Western advocacy of the humanitarian intervention norm ,,masked neo-imperial
ambitions.*'Indeed, Sudan itself expresssd its concern abou* Western motives when it asked
whether the Security Council’s ,lofty humanitarian objective™ in Darfur was a , Trojan
horse...embraced by other people who are advocating a different agenda.’® Moreover, Cheryl
lgiri and Princeton Lyman note that Sudan lobbied Arab ar.1 African governments, warning them
that pressure from the US on the issue of Darfur was part >f an attack on Islam.” Other motives
lor Western concern about Darfur vere sneculated about .a the press in various Arab countries,
Motiveg including the US wanting to increase leverag: on Egypt, the desired overthrow of

Sudan’s Islamic government, keeping Sudan dependent 0ix American food aid and the US aim to

£ain access to Sudan’s oil reserves.

e ——

a Williams & Bellamy, ,, The Resporsibility to Protect and the Crisis in Darfur®, p.36

ko ibid.
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Cheryl O. Igiri & Princeton M.. Lyman, ,»Qiving Mean_ng to Never Again™ Seeking an
:]t‘fecﬁ‘,e Response to the Crisis in Darfur and Beyond®, Council on Foreign Relations, CSR
No.5 (2004), pp.21-22
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CHAPTER FOUR

EMERGING ISSUES

4.0: Introduction
The previous presented, analyzed and interpreted tle data that the researcher got from the

respondents as well as from the secondary scurces. Thz chapter also has detailed covered the

factors that influences the norms in & >malia and Darfur.

This chapter critically examines htmani: rian interventior. It also examines the gap in the
tmerging issues. Humanitarian intervention‘s malfunction is often attributed 1o state selectivity,
but in addition, the inadequacy of the humanitarian discours: itself could account for it as well.

Humanitarianism is an ancient discourse that takes the individual as its focal point.

This discourse has influenced disciplines such as I\ and International Law among others
Cteating subdivisions for instanc. Liberal Theory as ¢.1: of the main schools of IR, Human
Security as one of the divisions of 3ecu. .ty Studies and Humanitarian International Law as one
“F the categories under Internations! Law. Not only in azademia, but it has had an inpact on
ACtivigm creating a tremendous Human Rights Regime that has been developed through various
Meltilateral treaties starting with The Universal Decl :ation of Human Rights. Though IR has
been mostly state-centeted till the end of the C .l War, *ve humanitarian discourse *=: growing
"Midly during that time. With the end ot the war, atw-ation started to be drawn to wider
Uefinitions of security 'aw and developiaent. As an exa.ple, human security is one of the
Gisciplines that have grown rapidly daring the past ‘o decades introducing a more

comprehensive understanding of humar rights and human “rotection. But human security, as
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other disciplines influenced by humanitarian discourse, .;"owed lack of clear definition of what

they aim foi and/or how to implement it.
4.1: Emerging issues

A nation's political will to intervene depend on many factors. Perhaps the most important of
these is the public's perception of whether or not the intervention is in the national interest. A
nation's leaders justify placing and keeping its military in harm’s way because it is in the national
interest to do so. On the other hand, 1ie international comsrmity and the population of the nation
in which the interveni..n occurs will view such a pursuit of strategic interests with suspicion--
cven if the pursuit of these interests releces to the humanitarian crisis itself. Identifying some
tangible stake such as an economic interest may undermine : sternational and local perceptions of

the intervention's stated humanitarian motive by causing the operation to lose its appearance of
legitimacy,
s result of geostrategic or economic

The study established that humanitarian intervention 5 a

interest. They characterize state interests and thus inf,uence humanitarian intervention. The

humanitarian norms are social constructs, been advocate i for and contested by various actors in

international society. Thus the study approved the nuil hypothesis that the actors in the

humanitarian intervention process are serving the interest of their own state actors or sub-state

actors through which political gains are scored and are more likely to undermine peace efforts,

Humanitarian interver « -a should be treated as an exception, reserved for rare cases, and thus
outside the ordinary rules and conventicns of internation:.: law. However, abuses of human

rights- even extreme abuses- are depressingly common, s» common in some countries as “to
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seem almost like facts of nature”'- so even on the mosi restrictive basis, there are likely to be
many possible cases where humanitarian intervention potentially could be justified. Clearly,
then, it is not enough to avoid the issue by regarding hl'-lmanitarian intervention as somehow
outside ordinary custom and calculation. Some criteria for judging intervention need to be found.
Some situation makes humanitarian intervention appear wrong since it negate the rigni to self-
determination, which he defined as the right of a people “to become free by their own efforts.
More so the issue of sovereignty is highly contested with the current legal frame work and pillar
of UN system. Basing on the study results the,stuuy has approved the null hypothesis that there is

dearth of proper legal framework anc pillar of the UN sysi~m to adhere to during humanitarian

interventions.

The study explored the current humanitarian condition in Lastern Africa, by looking at the
situation in Somalia and in Darfur. The study established hat the humanitarian intervention it
the two state has been biased and influenced by individual interest; there is lack of proper legal
frame work concerning and there interference with sovereignty. Thus based on the research
result the researcher approves the null hypothesis taxi the norms regarding humanitarian

interventions in the East African rezion are new issues ¢i concerns which need to be addressed

through concrete policies as well as practical initiatives.

-

! Zartman, L.W. (1995), (Eds), Collapse-l States, The Disintegration and Restoration of
Legitimate Authority, Ly .1 Rienner, Boulder, CO, pp.301.
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4.2: Criticism of Humanitarian Intervention
Among the key problems of humanitarian intervention in international law and international

relations are interference with sovereignty, use of wwarranted force, weak jurisdiction of

humanitarian intervention and the question of selectivity ia intervention.

4.2.1: Sovereignty

Realist critics argue that allowing the right of humanitarizn intervention erodes the fundamental
principle of non-intervention, which, they argue, “has not served badly as an ordering principle
of international relations.”> Although adhering to non-intervention means that at times serious
abuses of human rights must be left unpunis',ed, the principle at least helps to limit the number
of wars and ensures respect for differen: societies. Ria:f writes that “the basic compact of
coexistence between s‘.artes, expressed in the exchange of recognition of sovereign jurisdictions,
implies a conspiracy of silence entered into by governments about the rights and duties of their
respective citizens”- therefore ideas of universal human rizts are subversive of this compact if
any attempt is made to enforce them.”” From this point of view, realism- which is often
caricatured as the doctrine of war, amorally justifying the use of state power- becomes instead
the doctrine of peace, seeking to limit the legitimate us: - f military force to cases of self-defense.
Liberals popularly regarded as seekers of peace, inste d stand accused of eroding legal and

doctrinal safeguard:. against the use of force, and thereby making war more likely.

" Terry, Fiona. The Paradox of Humanitarian Action - Condemned to Repeat? Ithaca:

Cornell University Press, 2002. - N
3 Rieff, David. 4 Bed for the Night — Humani arianis in Crisis. Toronto: Simon « Schuster,

2002.
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International theorists argue that “states :l1at massively violate human rights should forfeit their

right to be treated as legitimate sovereigns, thereby morally entitling other states to use force to

stop the oppression.*

The case for the necessity of humanitarian interventiou rests on the moral idea that extreme
abuse of hw aan rights creates a right or even, perhaps, z duty of response from the international
community, and that, if necessary, states must be preparsd to back up their values with military

force. In the simplest and most common fom:»ition of ihz argument, one cannot ‘do nothing’

when faced with suffering which it is within one’s power to alleviate.

4.2.2: Unwarranted Force

Chesterman states that that seeking o give states a right of humanitarian intervention addresses
the wrong problem be- :.se it suggests tha: states are too reluctant to intervene, when in fact they
are only too willing to intervene on all kinds of dubious bases.” Lederach puts the core of the
‘realist’ case against humanitarian infervention in succinct fashion when he states that:
“pressures eroding the prohibition on the use of force are deplorable... even ‘humanitarian

; . . . . 96
intervention’ can too readily be used as the occasion or pretext for aggression.

Violations of human rights are indeed all too common, and if it were permissible to remedy them
by external use of force, there would be no law to forbic the use of force by almost any state

against any other.” From this Henkin concludes that humanitarian intervention “should be

"' Mona Fixdal and Dan Smith 1999:The Rights of War und Peace: Political Thought and International Order from

Grotius to Kant (Oxford, Oxford University Press, ‘Humanitarian intervention and Just War?,
** Chesterman, Edward. “Under What Circumstances Should the UN Intervene Militarily in a
‘Domestic’ Crisis?” In Peacemaking And Peacekeeping For The New Century. ed. Olara Otunnu & Michael Doyle.

Maryland: Rowman & Littlefield, 1998.
* Lederach, Jean, Paul. Building Peace Sustainable Reconciliation in Divided Societies. Washington: United States Institute for

Peace, 1997,
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sharply limited to acticns the purprse of which is unambiguous and limited, for example, to
release hostages or execute other emergency evacuations.”’ It could be added that when such
operations have been conducted- 2t lea,t when involving citizens of the intervening state, as is

usually the case- they have tended to be considered as justified under the right to self-defense

granted by the UN Charter, rather than as cases of humanitarian intervention.

Some other libsrals criticize humanitarian interventior: on pragmatic grounds, arguing that
although intervention by force to protet.‘".' human rights 1may be an attractive idea to those who
wish to salve their consciences, it is unlikely to do much ,:00d in the long term. This critijue has
a long history: in 1854, Bright, speaking of British foreign policy, argued that “the past events of
our history have taught us that the intervention of tnis country in European wars is not only
unnecessary, but calamitous.... We have left E.rpe at i-ast as much in chains as beferc a single

effort was made to rescue her from tyranny ~’ Among co.’.2mporary theorists, Booth argues that

“the desire to ‘do sc. .cthing’ has to be tempered by the knowledge that not only may it not be

possible to ‘solve’ 2 historic military conflict by a short ard dramatic military intervention, but

that it may well make matters worse.”” Intervention by cutsiders cannot by itself address the

underlying causes of a conflict; it most it can deal with the immediate symptoms and provide a

better environment for longer-term attempts to deal with the causes. Even that cannot be relied

upon. By destroying infrastructure and exacerbating +:ivisions between warring groups, military

interventio» in an internal conflict may only serve to “urther stoke mutual hatred. This is one

reason why, as stated above, som* hurnianitarian intery ention theorists make it a condition of a

“The Palitics ui Cearence: Hune: 5 -ariani~ and Foreign Policy in the Post-Cold War

97 Macrae, Joanna. & Leader, Nichotlas.
¢ debats 1.11 (2000).

Era” fn Journal Humanitaire —enjeus, pratiques e

% Etxeberria, Xavier. “The Ethical Framewo .k of Humanitarian Actic 1" in Reflection on Humanitarian Action. London: Pluto

Press, 2001.
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legitimate intervention that there should be no demonization of entire peoples, but only of
individuals. However, critics argue that, in the heated atmosphere of war, such conditions are
unlikely to be fulfiiled. Even if governments are careful, as is usually the case nowadays, to say

that their argument is with the leader of the offending stat¢ rather than with his people, media

commentators often are not so scrupulous.

A related potential danger is that excessive moral certainty may cause states to rush to war in
cases where peaceful methods might still have borne fr .it. In an article decrying “the new craze
for humaritarian intervention™. Stxeberria argues that “if a conflict is projected as a struggle
against evildoers, then there is not 2 moment o lose. Delay itself becomes a form of moral
appeasement and wickedness.”® Critics can provide many examples of the sad effects of

misplaced moralism in international relations. One of the most compelling would be tnat of the

Versailles Conference, where the Allied powers- led by Woodrow Wilson, a convinced liberal

interventionist- decided that Germany bore ihe moral ¢ 4ilt for causing the First World War and

that she should theref~re be punished.

Even a seemingly successful intsrvention may in fact only produce a short-term settlement,

while the resentments that it crzates «nay scrve to further reduce the prospect of a long-term

solution- mutual ethnic hatreds may he inflamed, or the ‘liberated’ population may become

resentful at being left dependent on those who ‘saved’ them. Moreover, it is argued,

interventions promote self-righteousness in the states that conduct them. Once a state has

convinced itself that its own foreign policy is impecc: bly moral, it will no longer be able to see

that other states may have decent and defensible reasims for opposing it. Morgenthaw wamed in

* |bid
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the 1950s of how this attitude had come to infect US fereign policy: “Since American foreign
policy is by definition. Indeed, if one accepts Booth's arguirent that Just Wars legitimize war and
promote militarization, “1ie effects may be sven more wide-ranging. A humanitarian war which is
perceived as having been successful may well encourage states to pursu¢ more such wars- and,
perhaps, to resort to force with less relu¢tance than before. To quote A.J. Muste: “The problem

after a war is with the victor. He thinks ke has just proved thzt war and violence pay.”m

Critics such as Ken Booth and Richard Falk argue that military force can never (or hardly ever)

be an appropriate instrument for achieving humanitarizn objectives; it is too destructive and

unjust in its effects. Even modern precision weapons av not make it possible to fight a ‘clean’

war: and, however zood the intentions of the intentions cf the interveners, the one thing that can

be said with near-certainty before an iatervintion begins is that a considerable number of

innocent civilians will end up dead.

This might be acceptable if the number of innecent asaths is significantly less than would have

occurred without an intervention, distastefitl as such cocouting games are; but such things cannot

be known in advance -nd are often virt:ally impossible 12 judge even in retrospect. On top of

this, ‘humane’ critics argue, if an intervention is not immediately successful, the powers involved

will likely be forced to turn to harsher and harsher tactics until they end up closely resembling

their supposedly evil opponents.

100 A 7. Muste. “Upholding Humanitarian Principles in an Effective Integrated Response.” In

Journal of Ethics and Humanitarian Affairs 18.2 (2004).
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The ultimate tyranny in war, says Mortimer, is that re:istors of aggression are forced to imitate,
and perhaps even to exceed, the brutality of the aggivssor in order to win. General Sherman
made this point with stark simplicity when ke said that * war is hell. If this is so, then the inherent
contradiction in the plase ‘humanitarian ;war’ is too deej to be reconciled.'®' And yet despite
this, critics argue, the military optin is cangerously seduztive. It seems to provide a neat and
dramatic solution to humanitarian crises, free from the lengthy and complex negotiations,
possibly involving messy compromises that are associatzd with attempts to find diplomatic

solutions. Stecle argues that, particularly in the modern TV age, “political negotiations

are...inherently dull, if not irrelevant, compared to the visual drama of war.'%

The idea t at force can only be used as a “last resort” is a widely accepted criterion for all Just

Wars, and thus also occurs in lists of -riteria for humay itarian intervention. The idea has been

criticized, since it can never be known for certain that th: “‘ast resort” has been reached- there is

always the possibility extremely remote as it may be in some cases, that more negotiation might

bring results. Mani states that “the notion of lastn=:is is cautionary” rather than to be taken

absolutely literally- war is said to be the las: :csort because of the “unpredictable, unexpected,

unintended and unavoigdable horrors it reg:ilarly brings”- serefore one should always be warned

UN Intervene Militarily in a

'0! Mortimer, Edward. «[Jnder What Cii umstances Should he
w Century. ed. Olara Otunnu

‘Domestic’ Crisis?” In Peacemak ng A-.d Peacekeeping Fo- The Ne
& Michael Doyle. Maryland: Rov/man & Littlefield, 1998.

102 patrick, Stewart & Brown, Kaysie. ‘Greater Than The Sum Of Its Parts — Assessing

‘Whole of Government' Approaches To Fragile States.” New York: International Peace

Academy, 2007.
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10 look hard for alternatives before waging it.'®® Waiting for the “last resort” can mean that
intervention does not take place until it is too late to stop the abuses. This leads to exniremely
difficult questions over the circumstances in which it might be possible to justify pre-emptive
intervention. Ratner suggests that it is “too demanding to require politicians to exhaust all
peaceful remedies: rather, what is required is that they are zonfident that they have explored all

avenues that are likely to prove successful in stopping the violence.!® This, unfortunately, is a

rather weak formulation, given that politicians who for their ~wn reasons desire war with another

state may perhaps persuade themselves that all avenues have been explored when in fact they

have not been.

In place of the ‘last resort’ criterion, Meron Frost- -vi.0, as has been mentioned, professes to

work from outside the ‘Just War® tradition- makes the 1:gument that, in any given case, “what

kind of intervention would be justified depends of th severity of the infringements of basic

rights”.

Severe infringements justify a military response; leseer violations would justify lighter forms of

intervention such as sanctions.!®® This argument is strange since there have certainly been

instances of even the most severely abusisz governr-nts being overthrown or persuaded to

change their ways without military intersention- aparth i South Africa would be one obvious

example. It would seem very difficult to justify war, even in the presence of extreme abuses of

199 \ani, R. (2002), Beyond Retribution. See'ing Ju -.ce in the Shadows of War Polity Press, Cambridge, .

14 Ramer, S.R., Abrams, 1.S. (2001), Accountability for Human Rights Atroct sies in International Law. Beyond the Nuremberg

Legacy,2nd ed,, Oxford University Press, Oxford, * *al. 433

185 Meron, T. F (2000), "On the inadequate reach of humanitarian and human rights law and the need for a new instrument”,

American Journal of International Law, No.77, pp-589
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basic rights, where a real possibility exists that these a»uses can be ended by peaceful means
Equally it is possible to imagine a case of a governman: which is only committing moderate
abuses, but which is so firmly entrenched in power and so resistant to persuasion that theze might

be no mean i i ituati iteri
s other than war of improving the situation. Therefore Frost’s criterion does not seem

to stand up.

4.2.3: Weak Jurisdiction

Wilkinson argued that intervention was necessarily wrong since it negated the right to self-

determination, which he defined as the right of a people “to become free by their own efforts”.'%

Terry adopts a similar position in his Fifth Principle for Perpetual Peace when he says that

intervening in an internal conflict is “a violation of the rights of an independent people which is

merely struggling with its internal ills.'”’

Mill's argL.ment- which is based on the idea that polit.=.l freedom depends on the existence of

individual virtue and which seems to imply that those who suffer violation of their rights bring it

upon themselves through their own weaknass- sounds excessively harsh to modern ears.

Humanitarian intervention removes incentives for local groups to negotiate a solution to a

conflict by themselves, and may indeed provide :ncouragement for representatives of the

perceived ‘victims® in a conflict t escalate t in order to provoke outside interveution. It is also

the case that humanitarian interveation ° rvolves the in'} ssition of an artificial conclusion to a

conflict by outsiders who may or raay nef have a clear idea of the how and why of that conflict.

“Sharpening the Weap~1s of Peace.” in Peacckeeping and Conflict Resolution, eds. Tom

n: Frank Cass, 2000.
Action - Condemned t 1 Repeat? Ithaca.

% Wilkinson, Philip.
Woodhouse & Oliver Ramsbotham. Londo
"" Terry, Fiona. The Paradox of Humaritarian

Cornell University Press, 2002.
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The human‘tarian rhetoric of political leaders and jouraalists- and, sometimes, of academic
theorists- tends to label one side in a conflict as *victims™ and the other as ‘villains’, which may
not always reflect the true situation. As would be expected, the established criteria for a
legitimate humanitarian war are influenced by the Just War tradition, and contain many elements

that are common also to ‘Just Wars® fought in self-defense or in response to aggression for
cxample, the requirement for force to be a ‘last resort’. There are some features, however, that

are unique to the theory of humanitarian war; for example. a state fighting a war in self-defense

is not required to seek wide international backing before it does so, but theorists often make this

a requirement for humanitarian wars.

The first generally accepted criterion is that intervention should be restricted to cases of

particularly extreme abuse of human rights- in Zalaquett phrase, acts “that shock the moral

conscience of mankind”. '° These would include such acts as genocide, state-sponsored mass

murder, mass popuiation expulsions and state breakdown. Mani advocates restricting

humanitarian intervention to those cases where “basic rights”- those rights without which no

others can be enjoyed, such as the right to life and to subsistence- are being denied.'”” These are

the minimal ‘basic rights’ which, as we saw earlier, liberals argue can and should be protected

even by decent non-liberal societies.

This point of view is not universally accepied. Zalaquett notes that some theorists adopt the

position that intervention can be justified merely on the basis of the target government not being

a liberal democracy.' 10 Mani, for example, has argued that undemocratic states have no right to

108 7a1aquett, J. (1998), "Moral reconstruction in the wake of human rights violations and war crimes", in Moore, J.

(Eds), Hard Choices, Rowman & Littlefield, Lenham, MD, pp.211-27.
19 pgani, R. (2002), Beyond Retribution. Seeking Justice in the Shadows of War, Polity Press, Cambridge,

19 1hid
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sovereignty since “traditional concepts of sovereigiiy (are) being replaced by a ‘popular
sovereignty’ vested in the individual citizens of a state.” ! "Therefore intervention to institute or
restore democracy cannot be a violation of sovereignty given that by their very existence,
authoritarian governments are violating popular sovereignty. However, the majority of theorists
do not go this far. Given the difficulty of assessing which governments should be considered
liberal democracies and which should not, a right of pro-democratic intervention would be

exceptionally open to abuse, and could potentiai'y allow states to go to war simply because they

objected to the ideology of another government.

Certainly when in the 1980s the US government proclaimed a right to pro-democratic

intervention under the ‘Reagan doctrine’,''? it was applied in a highly selective fashion, being

directed against “Soviet-supported” governments such as Grenada but not against right-wing
dictatorships. To further illustrate the siipperiness of the idea, the Reagan administration argued
that it was promoting democracy in its proxy war against the Sandinista government in
Nicaragua: a government which some who did not shere Reagan’s ideological position regarded
as closer to being a democracy than many of the US’s Latin American allies. So, as it is a
minority position among theorists, arguments over the right to pro-democratic intervention will
not be addressed at great length in this thesis. Some who adopt the more restrictive position on
when intervention can be legitimate have argued that humanitarian intervention should be treated

as an exception, reserved for rare cases, and thus outside the ordinary rules and conventions of

" ibid
12 powers, S. (2002), A Problem from Hell. America and the Age of Genocide, Basic Books,

New York, NY,
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international law. However, abuses of human rights- even extreme abuses- are depressingly

c ] ) .
ommon, SO common in some countries as “to seem almest like facts of nature™ '*- so even on

the most restrictive basis, there are likely to be miw; possible cases where humanitarian
intervention potentially could be iustified. Clearly, ther. it is not enongh to avoid the issue by

regarding humanitatian intervention as somehow outside ordinary custom and calculation.

It is often interpreted as a requirement for a reasonable expectation that the intervention will

produce a “surplus of good over harm?”. That is, that ke damage caused by the use of force will

probably be less than the gravity of the humr. rights violations that would have wecurred if

intervention had not taken place.'"* Thic criterion har veen criticized for being excessively

uncertain, as there are so many imponderables involved that, as Wheeler admits, “even if

intervention produces a surplus of good over harm, it will t:ever be known whether non-violent

alternatives might have achieved tae same result at less cost.

r the jus ad bellum in a

Proportionality’, though it is listed among the accepted criteria fo

humanitarian war, is also used to refer to concepts that h=ve more to do with the jus in bello and

the jus post bellum, such as the idea that a humanitarian intervention must be limited in purpose,

for example merely to rescuing the victims of opiression, not to imposing a long-term

settlement.

3 7artman, LW. (1995), (Eds), Collapsed States, The Disintegration and Restoration of

Legitimate Authority, Lynn Rienner, Boulder, CO, pp.2¢1.
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A humanitarian intervention shouid win international support or at least acquiescence- and

2
ideally, should gain authorization from the UN Security Council. Unilateral intervention is
permitted, if at all, only if the Council is for some reascn unable or unwilling to act.''® If UN

authorization cannot be obtained, then it is preferable fo: an intervention to be undertaken by a

regional org inization rather than a single power.

This requirement fo. international support, it is argued, should help to keep a single state from

abusing the concept of humanitarian intervention for its own enas; although a problem arises if a

superpower is able to browbeat its allies into offern g support against their better judgment.
Some other, more minor, conditions are added by ind.vidual theorists. Frost, for example, adds

requirements that intervening pOWErs shoul avoid propagandizing, and that "care should be
taken not to label the ~ntire people or etiwnic groups as the enemy, but only specific, named
People™. This is because it is, he argues, political leaders of 'outlaw states' who are responsible
for human rights violations, not ordinar? civilians.''® These readers and their henchmen are the

ones who should be deinonized.

4.2.4: Selectivity Intervention
pogests that foreign policy is driven more

_____

As we have seen, realist international re

by national interest and power calculations rather than bv ‘ethical concerns. Thus, from this point
a 'right' of humanitarian intervention, since states

of view, there can be little utility in granting
would only rarely, if ever, choose 10 exercise such a right in good faith. As Weir put it: “In

The World Today, Vol. 53 No.4,

5 Goldome, R (1997), "War crimes:  question cf will’

106-8.
W?:, Ratner, S.R., Abrams, J1.5. (2001), ;4
International Law. Beyond the Nu.emberg /.28acy, 2n

v
ol. 433 o2

« quntability for Human Rights Atrocities in
d ed., Oxford University Press, Oxford,



theory no doubt it is regrettable that international law should prohibit... the suppression of

outrage, but in practice the number of national Don Quixote’s is not found to be considerable”"?

The concept, it is argued, is merely likely to be abused by powerful states using it to serve their
own ends. It clearly has been abused in the past: some of the most blatant acts of aggression in
history have been justified on humanitarian grounds; Hitler’s occupation of Bohemia and
Moravia ostensibly an intervention to protect the rights o the Sudeten Germans from “assaults
on life and liberty by the intolerahle terroristic regime of Czechoslovakia''® being the most
famous example. More recently, the war in Iraa has beer. widely cited as a case of the concept
being abused. Humanitarian grounds formed only a part of the justification given at the time of

the invasion, but have been more frequently cited sirce as the other justifications for the war

have collapsed.

Some theorists did view Iraq as a legitimere humanitarian ivar, but probably the majority viev.,
even at the time of the invasion, was that tI’s was not the case, since, though the Hussein regime
was undeniably brutal, there was no imm‘nent or ongoing huinanitarian crisis in Iraq in 2003.'"?
Goodhand states that *he Iraq war was unjustified as a humanitarian intervention since the
regime’s most serious crimes had occurred more than a decade before the invasion, and the
Kurds- who had been the main targets of the massacres of the 1980s and early 1990s- had
already been fairly well protected by the enforcement oi't.o-fly zones. Kenneth Roth, the director

of Human Kights Watch, warned in 2004 that the war in iraq could taint calls for humanitarian

e
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war in the future.'?®Another element of this critique has to do with the principle of impartiality
that has traditionally governed the work of those involved in humanitarian aid. For example, the
founding principles of the International Committee of the Red Cross include impartiality (“It (the
ICRC) makes no discrimination as to nationality, race, r:ligious beliefs, class or political

opinions. It endeavors only to relieve suftering”) and neutrality (the ICRC “may not take sides in

hostilities” under any circurnstances).'2l Humanitarian wars, some argue, tend to violate these
principles in the manner in which they are justified and fought. Governments, says former aid

worker Tony Vaux, “are much less concerned than aid agesncies about impartiality.

They intervene, on one hand, and demonize on the other. Politicians can only cope with
situations where there is a winner and a loser, 2 right and a wrong”.'?? The result is that, in
humanitarian wars- as we have seen- outsiders arbitra-ily divide up populations into those who
are seen as deserving help and those seen as beun 3 respensible, actively or tacitly, for atrocities,
and help is handed out according to cthnicity rather than need. Humanitarian crises are rarely so
morally simple. Roberts says of the Red C:oss principles that “a man who follows this arduous
path (of neutrality) will discover that it is rare in a controversy to find that one party is
completely right and the other is complztely wrong. He win sense the futility of the reasons

commonly invoked to launch one nation into war against anc her. In this respect it is reasonable

123
to say that neutrality constitutes a first step towards peace.

—
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It is also sometimes argued that e motiv:s of the intervening power or powers must be
humanitarian rather than self-interested. “he Internationei Law Association, when drafting a
protocol for judging the legality of armed intervention, included a requirement that the “primary

goal” be humanitarian.'** This controversy relates to the divide in ethical theory between
consequentialists, who argue that the moral acceptability of an action should be judged mainly in

terms of its consequences, and decntologists (such as Kant) who argue that motives are more

important. (This is not necessarily an absolute divide. Under some circumstances one might

argue that motives are important because they tend to havc a strong impact on outcomes.

liberalism has historically tended to siraddle both siaes of the divide'”, but theorists of

humanitarian intervention theorists tend to adopt the consequestialist view, arguing tha' whether

an intervention leads to an acceptably humanitarian outcome is more important than the motives,

humanitarian or otherwise, of those who conducted it. One suspects that this is largely because

there are virtually no historical examples of -enuinely non-self-interested intervertion taking

place. Even in the historical examples mosi often cited as the ‘best cases of humanitarian

i i r its
intervention, the intervening government has always had some self-interested motive fo

s : i i 1 was
actions. For example, India’s intervention in Bangladesh (then East Pakistan) in 197

conducted with the aim of weakening Pakistan as well as of heiping the Bangladeshis.

. : ; i to allow
Mani attempts to solve this problem by siating that intervention must take place in order to al

; : i rerogalive
the oppressed to achieve their purpose (i.e. the intervening power must not claim any prerog

: ; ' ' Divided Societies. Washington: United States
" 1 ederach, Jean, Paul, Building Peace Sustainable Reconciliation in

Institute for Pezce, 1997.

' Goldstone. R. (1997), "War crimes: a question of will", The World Today, "vol. 53 No.4, pp.106-8.
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over tl iliti i
em once hostilities have ceased)'**: Harding, by stating that the interests of the interveners

must at least not be incompatible wit1 the humanitarian puipose.'?’

4.3: Solution to the Challenges Facing Humanitarian Intervention Norms

The international community has grappled with the recurring challenges of modern humanitarian
Intervention: establishing legitimacy, sharing burdens across nations, acting with proportionality
and discrimination, avoiding “mission cre=p,” and developin.g; exit strategies.'?® These challenges
have not changed, but the ways the international community responds to them have. Today’s

successful interventions share a number of elements abzert in earlier, failed missions.'*”

FFirst, the interventions that respond the most quickly to unfolding events protect the most lives.
Ethnic cleansing and mass atrocities often ocenr in the eerly phases of conflicts, as 1: Rwanda
and Bosnia. This highlights the necessity of early warning indicators and a capacity for
immediate action. The UN still lacks standby capabili i=s to dispatch peacekeepers instantly to a
conflict area, but national or multinational military forces have responded promptly under UN
authority, and then after a number of months, they have hai.ded of control to a UN peacekeeping
force that may include soldiers from the criginal mission. Second, the international community
has learned from Somalia, Rwanda, and Bosnia that it needs access to enough military power and

diplomatic muscle to back up a credible commitment to protecting civilians and to prevail even if

126 Mani, R, (2002), Beyond Relribution. Secking Justice in the Shadows of War, Polity Press, Cambridge,

"7 Harding, T.W. (2003), "Torture", in Cahill, K.M. (Eds),7raditions, Values, and Humanitarian Action, Fordham
University Press and the Center for International Health and Cooperation, New York, NY, pp-191-21 L.
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things go wrong along the way. Lighter deploymenis may also succeed if members of the
international community have additional forces close at hand that can be accessed if needed.
When UN peacekeepers ran into trouble in Sierra Leone in 2000, for example, the United
Kingdom rushed in with 4,500 troops to save the government and the peacekeeping mission from
collapse.'® Third, intervening governments must be sensitive to inevitable opposition from
domestic constituencies and must design interventions that can withstand pressure for early
exits.'*! As Libya has demonstrated, protecting civilians from intransigent regimes often requires
persistent and sustained action. In all likelihood, seemingly straightforward operations will tum
out to be much less so. In past, a failed mission, the international community was unwilling to

accept coalition casualties and responded by withdrawing. Successful interventions, by contrast,

have been designed to limit the threat to the intervening forces, thus allowing them to add

resources and broaden the dimensions of the military operations in the face of difficulties.

Fourth, legitimate humanitarian interventions must be supported by a broad coalition of

international, regional, and local actors. Mulii - 'ateral interventions convey consensus about the

appropriateness of the operations, distribute costs, and establish stronger commitments for the

post-intervention transitions. But multilateralism cannot come at the expense of synchronized

leadership. War criminals usually look to exploit divisions between outside powers opposing

-
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them. i : - :
m. Interventions need to avoid having multiple states 2nd organizations dispatch their own

representatives to the conflict, sending mixed signals te the target states.

4.4 Conelusion

Successful transition strategies include several crucial elerents. For starters, negotiations that
end humanitarian interventions must avoic laying the grovadwork for protracted intemational
presences. The Dayton peace accords,*” for example, created a duel-entity structure in Bosnia
that has privileged nationalist and ethnic voices, and Koso® ¢’s final status was left unresolved.
Both of these outcomes unwittingly crested long-term inteinational commitments. Intervening

powers must also proceed with the understanding that they cannot bring about liberal democratic

states overnight. Objectives need to be tempered to me .1 both local and international political

constraints. Recent scholarship or: post conflict state bii'ding suggests that the best approach

may be a hybrid one in which outsiders znd domestic leaisrs rely on local customs, politics, and

practices to establish new institutions that car move over time toward international norms of

accountable, legitimate, and democratic governance '33{umanitarian interventions invclve an

inherent contradiction: they use violence in order tc control violence.!** Setbacks are almost

inevitable, and so it is no surprise that the - serations often attract criticism. Sorae observers,

then, have demanded that any intervention *e carried out wizh a clearly defined exit strategy. Yet

more important than an exit strategy is a comprehensive teansition strategy, whereby foreign

| Issues’, Ethics and

2 Michael J. Smith (1998)
International Affairs, 12 (1998), p. 78.

135 1 olb, R, (1998), "The reiationship between interm
of the 1948 Universal Declaration of Human Rights an

Red Cross, No.324, pp.409-19

ictoria & Harmer, Adele, ed.
itarian Policy Group
Report 21 {Mah 2006)

a8

‘Humanitarian Intervention: An Overview of the Ethica

ria1 law and human rights law: a brief history

ational humanita
ons", International Review of the

d the 1949 Geneve Conventi

"™ Victoria Wheeler, V «Resetting the Rules of Engagement — Trends and Issues in
Military-Humanitarian Relations.” Human
Research Report, Overseas Development Institute,



combat forces can 2xit as peacekeepers take over, and peacckeepers can exit when local
governing institutions are in place «nd an indigenous szeurity force stands ready to respond
quickly if violence resumes.'* The carliest phases of a:. intervention must include planning for a
transition strategy with clearly delineated politicai and economic benchmarks, so that
international and local authorities can fozus on tre broader, long-term challenges of

reconstruction, political reconciliation, and economic development.

Perhaps the most daunting challenge of a humanitarian intervention is the exit. Because violence
against civilians is oftcn rooted in deeper crises of political order, critics note that once in,
interveners confront the dilemma of either staying indefinitely and assuming the burdens of

governance, as in Bosnia, or withdrawing and allowing the country to fall back into chaos, as in

Somalia.

« Role of Global Civil Society’, in

rm——
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CHAPTER FIVE
CONCLUSION

5.1: Key findings

According to the study the most powerful normative “2nsion surrounding these actions is that
between self-determination and humanitarian intarventicn. International legal scholars, among
others, have written extensively about conilicts betweer such interventions and sovereignty
norms, but sovereignty has hardly proved @:. insurmountabie barrier to intervention and, in fact,
has always been malleable and condittonal in a host of ways. Even among legal scholars, notions
of sovereignty are coming under pressure to include understandings that would allow or even

require intervention by outsiders in cases of humanitarian crisis and gross human rights abuse.

Underlying much of this malleability of sovereignty zr= two other sets of norms which the
researcher argue that they are mcve basic and more fc verful. One is human rights norms,
liscussed above. The other is self-determination norms. which have come to be intimately
connected to human rights. In discussions about whether to intervene in humanitarisn crises,

sovereignty norms are almost always invoked by those resisting intervention and have become

increasingly discredited by those advocating broader hu ranitarian action.

Self-determination norms are more interestirg, and conseyoential precisely because even those

who support broad and active policie. of humanitarisn action strongly support self-
determination. In fact, humanitarian interventions are often done, in part, to promote self-
determination of perceived victims. The study found that cusvently the main challenge for the

Protection norm is still the crisis in Darfur. Although, the possibility of genocide was already
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indicated years ago, the international community seems to be hesitant to react. The hesitant
reactions arc in some degree a resu't of the decision-malki-g process in the UNSC on Darfur. We
clearly refuse the common perception that Darfur shows a total failure of the R2P, because the
lack of an intervention in Darfur does noi fully indicate what hzppened to the R2P. The debates

in the UNSC on Darfur undoubtedly consider the deveispments that took place after 1995.

Above and beyond, for humanitarian interve.iion to be carried out as it is originally meant for;

i.e. for sole purpose of ihe protection of kuman beings, it sequires an impartial authority for its

implementation and monitoring. Of cours= impartiality is & contested concept. How could an

international organization be impartial? But what is meant with impartial here is for an

organization to accour: equally for the will of people in this world and to represent them as fair

as possible. The UN is always referred to as the main international body for such function, but

the UN as it stands today is full of contradictions and deficiencies and for it to be such impartial

body, it has to be seriously reformed or completely rep!s-ed. The contradicting fundamentals of

g individual husr an rights seem to be deeply roote

e UN for the purpose

protecting sovereign states, yet protectin d and

uncomfortably unresolved within the UN body. States have established th
rd destructive world war. It was

g a world order that would not allow for 2 thi

of maintainin
established for a world order based solely on states and in which military might and wars

. i i f
between states are the only dangers o international peace and secunty. Not only the UN is full o

also completely controlled potiticall
arian action. The UN is faced with states

: .o d financially by its memher
internal contradiction, it 18 y an y by

states and their willingness to mouit for a humanit
ndependence for a different world arrangement in

reluctance to give up their sovereigaty ard 1

Which human rights would precede state ~overeignty.
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5.2 Conclusion

Compared to former debates the argumentations have ch' nged significantly, and the R2P has
become an .mportant reference in the debates. However, it is instrumental not only by
‘upporters, but also by opponents of the R2P. China usually argues with the R2P to demand
support for the Sudanese government, which coniradicts the meaning of the R2P, but is in some
way coherent with the concept. As the case of Darfur exemplifies, the importance of noris as a
rhetoric instrument for legitimizing politics in international discourses seems to have been

underestimated so far. The norm has now ful’; emerged, but significant changes and progress

since the 1990s. Focusing on the UNSC iz only one possible perspective, as other actors or

structural factors may have contributed to the norm as well.

From researcher perspective, however, the decision-making precess of the UNSC remains one of
the most important contributions to the emergence of the protection norm. This development has

been further strengthened by resolutions on the protection of civilians in armed conflict, which

referred directly to the R2P, and resulted in Resolution 1674 in April 2006. Here the UNSC
finally reaffirms the provisions regarding the R2P macc on the 2005 World Summit. The

protection norm is still in the making and the UNSC is actively involved in this process. Having

surveyed the principal arguments about the norms of humanitarian intervention, the researcher

voncluded by offering the following three observations. The study concludes that some the actors

: i i tors or sub-
in the humanitarian intervention process are serving the interest of their own state ac

. red and are more likely to undermine peace

slate actors through which political gains are s
forbidding international humanitarian

'fforts. International law can be read as either allowing or
intervention is fundamental and

Ntervention, and the legal uncertainty arcund humanitariar
ations about the legality of any act of

Tesolvable. Contradictory and plausible interpret
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intervention exist simultaneously, and neither can be eliminated. This does not mean that the law
IS unimportant; there are evident costs and benefits to states in being seen as following the rules

It means instead that law and law following should be s« 2n as resources in the hands of states

and others, dzployed to influence the political context of their actions.

5.3 Recommendations

The study further concludes that here is dearth of proper legal framework and pillar of the UN
system to adhere to during humanitarian interventions. This is mainly witnessed by unclear and
vague legal frame work, which re:ults to d° ?{érent interpretation from different individuals.
Finally the study concludes that norrs regs-ding humanita :an interventions in the east African
region are new issues of concerns which need to be address=d through concrete policies as well

as practical initiatives. The researcher recommends that humanitarian intervention bodies; states;

or organizations should ever aim to be neutral; impartial erd to act with consent of the main

parties to the conflict. There is no conscnsus over the legality of intervention, in part because

of international law more generally.

there is no consensus over the sources

problem is inseparable from questions that have been at the heart of

The intervention
r centuries, and that we cannot expect o be answered in order to reconcile the

international law fo
on humanitarian intervention. The Jegality of humanitarianism is therefore

different views
ces. The law may well be incoherent, and

one’s theory of how law works and charg

contingent on
and noncompliance, but it remains

it may be unable to distinguish between compliance
politically powerful and therefore important. The challer.ge for scholars is to explain how it is
the rule of law - jexists with this fundamental ambiguity. The study

that the commitment to
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further recommends that proper legal framework, policies ard UN system should be formulated
i order to enhance effectiveness of humanitarian interventinn, The researcher recommends that
future researchers should carry out further study in area of ¢ffect of humanitarian intervention on
state sovereignty. It had mixed result and contradicted -ii er research thus the need for further
research. This is due to the need for clarification of the < ifect of humanitarian intervention on
ilate sovereignty. Th: study further recommends a simil: study should be done on a different

political block for comparative purposs.
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APPENDICES

APPENDIX I: INTERVIEW GUIDE

Section A: Humanitarian interventions

1) According to ysur own opinion what are the norms that are adhered to during

2)

3)

4)

3)

6)

7)

8

9)

humanitarian .ntervention and what can be done to attain effectiveness?

Why and how do norms influence humanitarian intervention actors?

What characterize state interests and how does it influence humanitarian intervention?

Do you believe that humanitarian intervention is as result of geostrategic or economic

interest?

How does norms as a social constructs, been advocated for and contested by various

actors in international society?

How can you describe the hurnanitarian intervention norms in Darfur, Somali? And what
factors influence the humanitarians’ norms in the two states?

Do you agree that humanitarian intervention in Darfur, Somali and Rwanda was “too

little too late™?

What is your view on withdraw of UN forces and U.S. forces from Somalia, and leaving

it in chaos?

Has International Organization Failed to guarantee unoiased humanitarian interventions

10) Which circumstances are morally justified for armed huimanitarian intervention?

11) Which are the ways in which norms and political anc. practical considerations affect the

ends, ways, and means of humanitarian intervention?
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Scction B: Legal framework

12)Do you agree that some humanitarian interventions luck legitimacy aud their

justifications is wanting? Give examples

13) Do you believe humanitarian intervention has been impartial, neutral, and independent

when protecting the fives and dignity of vistims of armed conflict and other sitvations of

violence?

14) What are the ef‘orts among aid werkers to elaborate common values and standards on

humanitarian intervention?

15) Do you agree that the state sover-ignty is interfered with by the emerging international
norms related to the use of force for humanitarian purjoses?

16) How effective is UN Charter on humanitarian intervention

17) Which are the legal constraints towards humanitarian intervention?

Section C: Policies

18) What should UN do to build upon its peacekeeping record and even expand its scope to

peace-enforcing?

19) Historical record of humanitarian interventicas is more one of failure than success;

(Rwanda and Darfur), why do you think it is sc?
20) Through which ways can huraanitaria~ intervention work in the future?
oncrete policies as well as practical

21)Do you believe that East Africar region lucks ¢

initiatives for humanitarian irterver:tion activities?

22) How effective is the Responsibility to protect on humanitarian intervention

23) What are the key principles that humanitarian interveution should follow?

118



