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Thee s ot ot prowiog fnflucenoe and power of the

multisarttonal corporat iorn Wih=g=nin, B TRTIRE LT o I e (e

atich o net iona !t e o D 1 g phenomenon which bhas a4t s racted

the inrere t o rholars the world over and i+ of cnecial
vrir v bty o cholars in the wii=i gl led Third World whore

the drprt of this form of business orpanisation is quite

prroceertne vl oo repards the deforminge: of national ccoromic

COvereiprnty.
Why whould a Yawyer be concernced with an area which on

the face of it secems to be the prescerve of scholars in

other ficlds of study like economics or political science?
For thnse lTawyers who like the sweet music of Latin
terminology and other allied legal formalisms and
?EEHEEiHMS, a study of this nature does not excite their
interest as to them what constitutes law is a series of
citation of cases and reference to statutes willy nilly even
if the level of scholarship is of a dubious kind. But even
to this type of lawyer, and other conservative souls, the
study of law within the realm of political economy has
become a Breat rcality. A lawyer to be an effective
legislator or a defender of peoples' rights must

understand the nature of

the society around him for society 1is

not for the law but that on the contrary law is for the society. The



" by iyt o ot bt et i i al o iaterra

it bur vra Tar? oy et e ddent it red by o the laweer
Leforee e can rennlue 2 he vt l ot tMereer .
Inn i otuation, the wivy in which the Yoaw i
chagpee 8 and Temprlement ool bl on the framewori o
Lhier [EER EX AR RN §1 LA I Lwntem = on the concretse histeoer:oal
v bt i, the charar ter of state power, the situat fon
in o Tarse ctruvele, the international situat ion, and =i
forth.
I'n the firar chapter of this stndy, an attempt

v made to define, deseribe and analyse the multinational
corporat ion. flumereous publications offer definitions of
the mulrinational corporation which get bogpred down in
mere formalisation of descriptive type analysis which
froeats the multinational phenomenon in complete

isolatrion from the various cconomic, polirical and social

forcoes. Such consideration$like size, the role of the

headquarters and the number of countries in which the
operations take place are fine points when describing the

mulrinational corporation but they do not get us very far.

The approach in this study is that the multinatrional
corporation is a good manifestation of the capitali.
process and that its tentacles on the international level
have ramifications which affect not only a particular

nation state but indeed affect <class relationships

within the state.



The pdessdail i shdnier, <0 12 ooty t e

jeadcrshin iz “hat the rlt iyt treel s=pr ration is N
bencficloent velilcle ot develop - SE stivitices should
be cncoursied Tin o foreoas thoooe e 1 keopinm withn
the anunbeyts =wepivet s, TV appres Sy heore, haroever,

is that the rultinatienad corporation w inimicnl to
the concept of cenapanie  sovercisnty and that 1

encourares the prevalence of cxpleitatiorn and dependoncy.

[

al

As such then, iLhis type of busin~ss orrin

tdds

sations -~-has

to be briddlaed, LO usn that rather vory alien word.

The study Lherefore of neccsaity concentrates on

various measures of control (looied al arninst the

exicting inccntives O foreiri nvestcors- Chapter TI) with
tha end aim of cstnablishing whether these controls are

reliable remcdies. Thus, it is deemed mneccessary to examine

the relevant aspects of the leral invironment of the host

country, in this cane Kenya, which include, inter alia ,

taxation, freedorm O repatriate earninmgs and capital,
the degree of financial disclosure required, the extent
to which equity sarticipation by residents of the host
country is required, the form of business organisations
permitted, and the oytent and terms to which nationals of
the host country should be employed by the company-.

The reason for such exposition is to provide some idea of
the range ©f policies which prevail and the instruments

used to implement them.
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that the present ropulat L1 T Invicen
for muliirticr:? corvor .t v 4. *ho cx™- ' that
they cvict gt 211, are. acite Sr-oiegunt.. The mode of

various methods »f contrel - scroeninf ond restricting
foreirn investr o ontvn, devising nat ional policies to promote
local industry through Lnx mechnnirﬂs or fovernment
subsidiration and ownerusvip, scel’'nm parettoer diversifica-
tion in the sources of foreirn hrooestment ecipital and in
trainine partners, and joining the Torcen Tightine

the prospects »f international supr~ervision and rerfulation
of multinational corporations - only underscores cautious
mid.ile course which is no match ior the sorhisticatod

stratepgies empleyed by these corporations 1n protecst

[

nr,

their assots and decreasing their vulnerability.

However, the study does not alleee that the
present lesal scructure gpovernine the operations of the
multinational corporation in the country has had no
tangible results. However, the study vigorously attempts
to show that th® various laws and resulations have only

the effects of refeormism and that they in no way help in

restructuring the economiec set-up. This is s0 because
there are clear limits of legal safeguards when

the political, eccnomiec and social structure is sclidly
geared to a capitalist mode of planning. Thus law under

Kenya's tudding capitalist system is not able to plan or
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A b o ap algiunge ] penpmieget 3 iz has te bhe eolastic, bu:
omineg tv reqsists change in the moat basic aspects o
sreperty relationships, Ty the (ircumstances, 2he
present and fatare el sontrole will gt Hest

e gallrativen, o lonpe as Kenva continues to 0 or-
nattonglticne home—country values and aspirations. with
such hipl whole—-scale importation of foreipgn values -
polirical, leral and cultural - it is not possible to
disenpace from the unequal ar unbalanced international
cconomic relations whose bedrock constitutes alien
standard«. and perspect ives,

There oxists a relationship between law and
socio—cconomic structurc. In particular, there is

a relationship between the forms, content and values of
our law and our still esscentially capitalist structure;
if the structure changes, law will change with it. Thus,
to have a meaningful action with regard to the duties and
responsibilities of the multinational corporations,

it becomes necessary to have a fundamental change in

the body politic in both peolitical, social and economic

terms.
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1. Preei e nedert. S, Hpaa

Undrrtakine o precenreed e 70 T 0. soevivdition
of the multinatinn? corpor:ii n Lo rircutcous
exercise but all (he same oLioala’ amd o prveilectually

-

rewardine. The ment ion of the wor! "nultingg fonal®™

scems to evoxe unmmitigated erdret. rom tasiness

cxecutives of the voreign conirollod companices: they

give the impression that the vword " obsesne and

impolitic and as a rescarch:r you &re seeén as a
1,;,,,_&&..--9'\43{#- dy

vulture wapriny the dirty job of raking the company

scerets. MMany of the exccul.ives intcerviewed were

quick to state that their comranics were not multi-

national, meanineg that their companies were 1local

since they invariably had "Kenya Ltd". after the

name of the parent company;(l) a rather obligque way

of looking at things, to say the least. It takes a

great amount of terminological scmersaulting to employ

the ingenious argumcnt that by merely registering a

company locally the umbilical cord with the parent

corporation is immediately severed. This approach

was made more embarrasingly and annoyingly untenable by

the stand of some of these executives to the effect that

people undertakineg studies on multinational corporations

know nothing of what they wish to examine or know nothing



(2)

the operations of the fmlobal corrcoraticn. Two
erxecutives in fact insisted on learning the writer's
definition of a multinational corvoratisn. One of

o
-

them went so ar as saying that companies in the
country should meet and make a policy stnnd to "the
effeet that reoesearches on multinational corperations
should not be encourarmed. But of cours~ the parado-
Xxical emphasis from these loyal multinational men is
always:"Please cgtthe point that we have nothing to
hide". And the other popular myth is:"I am loyal to
the Kenyan company and not the parert cuanpany."  3Dut
it dawns very soon afterwards that the utterer of
these words is a buéiness exgccutive in the classical
scnze: make profit for the parent company regardless
of such "extrancous" considerations as social effects,
etc. "We make cans and are not in the least interested
in the academic approach of you people", one executive

brusquely remarked in the course of a discussion.ij)

Why the sensitivity? The explanation for this
attitude becomes clear in the course of tﬁe analyses
in this tudy. 1In terms of scholarship, one cannot of
course discount the general objectives of ‘conveying
information. However, the need to study the multina-

tional corporation is not and cannot indeed be limited
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a contribution to make but what is less
certain is whether this structure should
follow the pattern laid down in the

United Xingdom. It is guestionable

nineteenth century tc satiisly the neods

capitalists operating in laicsez-Tnirc
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TR R T I ST B T -'--‘.'-'!c';uno-::f fee. tant v Ly
grant Sttt v measuares as the criteria for e gty
prrowth or progrecys of g sacierw. le in o truisds,
thouph « Tiehe = 1 pder 0 oty sy that the poor o e

Aeveti rodder cont Lrae to Y poor while the rich continue
tev B o rich, araryy g A A L R S R ST TRRR S SRETL R ST S
"perfeot boy o economiat in the eves n!d o the World Sank -
like Profeasor Tres Alelman bhas st ated:
"tfor) the lonpess part of development
proces:, — corresponding te the transition
from the state of development of sub=Saharan
Africa to that of the least developed Latin
American countries - the primary impace of
cconomic development is, on the average, to
decrease both the absolute and the relative
incomes of the poor. Not only is there no
automatic tricle — down of the benefitsof
n
development; on the contrary, the development
. K .
process leads typically to a tricle - up in
N
favour of the middle classes and the rich."({(6)
There has been a gladiatorial argument between
the apologists of colonialism (bourgeois scholars )(7)
and African progressives on the actual implications of
colonialism. According to the former, the balance
sheet has both 'credits'" and debits", and they

oftenjconclude that the good outweighed the bad. The

African revolutionaries on the other hand maintain that
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et drom o olontaliem were small o and that fhey

cree st i frg o the vulonialistys, tndeed, $here grae
Baes e wii el ot oanely that cndlonialinm had cn'y one
hanely, that a1 was g ane=armed bandit .
T Wi walaabile Yot !‘!l".-al‘_ill'ﬂll.l.'_'-Iltl.r‘_!:’l_('_\_’t_‘_l_t_‘_.“"“.I Af T,

FTHY Dro Podney saves the point that real Afri-an
development s possible onlv on the basis of a radical
break with the internat ional capitalist system which has
been "he principal apency of underdevelopment of Africa
over the Jast five centuries.  The author also makes
another important observation, namely: that development
—
cannot be seen purely as an cconomic affair, but rather as
an overall social process which is dependent upon the
cutcome of man's efforts to deal with his environment.
Fxpansion of the cconomy leads inevitably to a change
in the form of social relations. In his analysis,
Dr. Rodney argues that all of the countries named as
"underdeveloped'" in the world are exploited by others,
and that the underdevelopment with which the world
1s now preoccupied is a product of capitalist, -
imperialist and colonialist exploitation. Hitherto,
African and Asian societies were developing independently
until they were taken over directly by the capitalist
powers. When that happened exploitation increased

and the export of surplus ensued, depriving

the societies of the benefit of their natural resources



and latour. el that Aeeiga, 4L+ birth-
place of the ¥arly “an with 1¢s pant 2lori-us civi-
lisationz, 2nl a continmont endoewedl by nature with mere

natural recsources than any other continent an carth,

continues to undevelon.

Any ocycticem 1in naturé which distributes enviro-
nmental resource:s to only a limited class or species
is disfunctionzl and, by and large, this Is the
theolory of capitalism. In an interview with an
eminent Kenyan sociologist this point was stressed
thus:"...this ryctem which allocates the major part
of natural resources to only a group is an anathema
to interests of the species as a whole, and should not
be allowed to develop."{q)ﬂsked whether there were
elements of capitalism in African traditional societies,
Dr. Ndeti said that such elements arc absent because
they are linked to a religion of redemption,
although conceding that they (the elements of capitalism)
have now been infused into our social structure through
foreign influence. According to Dr. Ndeti, the

develeopment of social stratification/Fast Africa has /in

been influenced by a number of things.
There is the colonial input - Western ideas or
capitalist ideas. This is the influence of Judeo-

Christian traditions entailineg the spirit of capitalism.



1 tarrern b dalvintarm, there are the ideas of predesor ron

R LIRLE R AT I “amply stated the dinv trine ot ates fhaat

g te who are o easfal materially on this care

are annuredl of ot he Vinedon ool e v, Then here i«
PErEr i ot atasral o fheadbaagpy o of thn bBionlovical

TR TR Here e uses the principles of natural selection
1 Dareraian sense toocleim that those who are
e ful here and otherwise are better adapted

toe the natural worled. This 1tn effoect means that those

whe: cannot it in this will be eliminated bv the

forces

of elimination. "While you are there, you are also

fmplving & basitc differentiation in terms of our

endowment ;s so that ranking system is a very basic

thingin natural world and is invoked to achieve
(10)

whatever goals'.

With these alien influences, there has come to be

what can be called the innovative class. "These are

people who in the 20th century concept or netion
constitute the elite. They can be a spearhead of

rational development - this is to say that social

Stratification per se is not necessarily evil. On the

other hand, these pecple can revert to oligarchies or

autarkies or tyrannies in the Hellenic sense. What

is important is the value position or orientation of

these people. Tf their axis is in the West, then they

are serving interests counter to their existence.

On

the other hand, if their axis is in Africa, it will
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mneun Yhal Llay con de-stratify LhemseYves. In ithat

e e oan imrortawt factor in the aroen

n(l])

Sfnoe
of rural =and urbtan rancformatiogg, Put Dr.Nletid
addsd “hat the so-called African elite is a component
of the internationalised class and that the grouping 1s

an anathera to the existence of the real African.

What about danrers of "Black" Capitalism?
Black Capitalism is not black in the sensc of values -
you have a few Africans controlling a segment of the

economic structure, but their base is not Black

ng the role of the

bds

ideolegy; they are just cccupy
White masters without necessarily making any efforts
to marry this with Black values.

Dr. Ndeti confinued:
"In the prescnt form, Black Capitalism is
anathema to our development because there is
no input which is ours; what we have are
preformed structures. Black capitalism can be
ours when we make metaintegration, that is,
when we make it part of us beyond what we see

and perceive."fl?}

From the foregoing, it becomes obvious that so
long as the we remain tied to the umbilical cord of the

"Mother Country",our independenze to plan and implement



Sro L. Wi 11 never meanioptally

i - # se b pround. 1f =uch
orial |1‘”‘l"”-"“2“1/|||_“H-J-
Y ehawd air™, then it 1+ just too RERLE
TR (RTARC L - G Bl ehpeesy e Wit e man armed with the
Wile:  oas kb Ty ancl, il the d3ible on rhe other, took
tar lrh, andd voovorr manhood, away.
Hegw are 1 Ve Veaptains of industry” aware of the
il ' Pt sl the best ways of liquidating
th *

aite . number of companices in the country

bowve dmpYement ol ivdmirable welfare schemes for their

workere and are in the limelight in following in

the Nylvo(lq) yo far as priving donations is concerncd.
But Lhe reality of the matter would seem to be the

cognisance ol the trend of events and one can be

" i
forgiven to term some of these efforts as nothing more

than a combination of subtle advertising, and good

industrial and public relations which culminate in the

incresse of the sole objective, profits for the company.

————

This can be categorised as nothing more than a policy

f1a)
of enlightened self—interest. The concern for

Social responsibility, if any, stays anchored in

callousness and inertia as the company's role in this

area is '"frustrated by the law which Tecognises property

rights as the sole basis of ownership, control,



Teopontibility aned benef i within the company

‘]—)l ) . . .
Tk b capitalistic doctrine 1o of

corzre e based on the doctrine of ultra vires which

bacically cays that anv act which does not benefit

the cmpeans T T e aprainet the interests of rhe
corngny . When  rtherefore studving the offeces of the
mulrinational corporattons! Gorivities vis—a-vis the
nat Lonigl ccanomy, it will be importane to examine their

contribations or otherwise to the national development,

which s we have secen ecarlier, will be a broader concept
cencompassing cconomic development as well as other eclements
namelv social, political and cultural. Much will be said

later as regards the first element, suffice it to

briefiy outline the impact on these e¢lements by the

global corporations.

The global corporations do not exclusively
concern themselves with organising production but also

‘exercise an influence on consumption patterns throughout

the world. This is to say, these business concerns

influence all levels of the process of allocation of

national resources - chiefly in an indirect manner - by
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development =nd en™ “v o hion « ¢ sueh roeia-
Ll o R edpes o0 bahits s oare in

afpicerent i thels Jundife-nes) intcrests,

In tio paper,”tnappropricte Products and,

Teehntoue: 0 MDCYe: The Chle of Breakfast ¥oods in

Kenya®™, R. Zaplin:sky notes fhut considered/relation/in

to traditiorsl breskiast foods and other modern

alternatives, brenl nct cervals provide nutrients to
f]ﬁ)

the ennsumer at a very high unit cost. Kaplinsky

observes iLhat such breakfast cercals are largely for
the consumption of the alicn section of our society,
and that "they are now belng apsressivly marketed with
the jntention of inducinm a morce widespread pattern

of consumption." Thec abhove writer further poiﬁts out
that choice of production often determines the choice

of technology. A similar pattern occurs in regard to

breakfast foods where inappropriate, hirh income

products require inappropriate techniques of production.

In the second chapter of this study, an attempt is
made to define, describe and analyse the multinational
corporation. At this stage it will suffice to look at
the distinguishing features of the multinational
corperation as being that its operations are dispersed

among two or more countries and that the nucleus of



:'J.I‘ o ! gl = !1-' !I" l':'lll.lrt [ L Sl l'f t!'ll' iy pairTat i(‘:l.
fhee dpene country. in suwh a set-nmp,

, ;..‘r.“-?.--r- p i o= sl T‘ll.l‘n.l;"_l"l'i,tl

- ate in effect

i L]

[ rdee T 1 aabsiddrary vl the parent

voanee o theha ot countrve The loweal office is

e gt 1o maneerdl by etlt inational man for thee

preapei g pt e in Che home «ount ry, and at times, it

c el e an ideal Tocal man but incvitably direcred

vinancial Cont rotler and

(17)

Harker inge or Gales Direcctor.

})\v r||, ""*'r—ilf"' gaa g

ot e b has been written on the multinacional

corporat ion in Kenve, put two publications stand out

who Controls Industry

in this repard. These are:

the Multinational Corpo-

in K(-ny.n(lﬂ) and B(‘ildini-’-s on

G
ration in Kcnyn.(l)) The former WAas sponsored by

National Christian Council of Kenyd and contains very

useful information on ownership and equity of the

various major companies in the country and the extent of
directorate.

The latter is a critical survey by knowledgeable

scholars on various aspects of the multinational

corporation phenomemnon in Kenya. This is a book which

no doubt pricks the eye of the multinational man and

in one discussion with an executive of a multinational

corporation the advice offered was quite clear.



Wig your appriech io ike that o f Kaplincky, then
{-"\ \}
vou cnnnet cwp oot any nelp ©ron osea". YT e
writer(af thin atudr) wre advirel (at 1oy feel)
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that Lhere mun
of the local'petty bourpcoisie!

(~1)

in a book which spezlks

instend of 'middle African Clasn'!?

It is apparent that within a scope of this

study it is not possible to embrace all the types of

multinationals operatinsm in Kenya and accordingly
no fuli-dress treatment will be piven to multinationals
in the fellowing Ficlds: Arpriculture and Estates,
General Trading, gervices and Finance. The manufactu-
ring, sector is given more emphasis because this sector
is presently the largest being undertalien by the

multinntiorol coprporations and a2lso in view of the

sector vis-a-vis the projected

importance given to the

national industrial development. In the current

Development ?12ﬂ(1079-1993)= the manufacturing sector

ranks second to agriculture in importance in our

The rate of growth of the sector between 1972

economy .
and 1977 was of the order of 10.5% per annum about twice
as high as the averall rate of growth of the whole

economy. Ppuring the Plan, the manufacturing sector

is projected to grow at the rate of 9% per annum.

Accoring to the Plan, the sector provides considerable

opportunities for employment. In 1977 it employed 118,000
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penple s hiie

in Lhidd wsanor -
2. Berynls et ey on _rivate Foprei-p Investiment
Tn 1969 - .. NOAf e nt peng sircned between

Kenya Governme. 't .4 Firestone E.A.(1969) Ltd. ror

buildirn;- of g Shetory to make vehicele Ltyres in Kenya,
N

Mr. Muai Kihﬁkf, T theer Finister ror Commerce and
Industry caid Lz Gloverne ogt weleomed all those
interestcd in insestine in Lhe country and assured
them thil therc A4S every pnarantee of industrial
property.{fﬁ) Fenya, he noted, had reached an agreement
with Firestone beeause it vwas Wwilling to train many
Kenyans in new technelogy,"for although the country could

not reach the moon in its Present stagec of technology it

wishes to get soniewvhere near."

The same theme was echoed by President Kenyatta
when Speaking at the foundation stone ceremony of the
£5,800, 000 Firestone factory on the Mombasa Road in
the Industriagl Area.{?3} Mr. Kenyatts Pointed out the
Government expecied foreign contribution to the economie
well~being of the country. "We algo expect them to
emplcy our people ang train them to acquire new skills."
And when early in 1978, Mr. Thomas Bata, the Chier

Executive of Bata, calieq on Mr. Daniel arap Moi,



~16-

then the c2untry's Viee Presidoat., Lhe lotter e d
rore multinatiznal cearmranies - invest in Kenya
"to creates jabs for ¥ervnatns s, ST

Tius, Yhe muliluaticnad corparation is seen in

Kenys: as a teoneficicne vehicle of development whoseo
activitics chould be cneouraged in so far as these

are in keeplin= with the country's aspvirations.
Conzequently, ¥Kenya's attitudec to private enterprise

in gecneral is to let it operaic with as little gover-
nent interference as possible, and the Government
appears t£to he conecerreed to projcel an inare off Kenya as
a safe envircnment for private investments, as a
country with political stability, free of "Communist™
influence, with no desire for nationalisalion of private
assefis and allswing relative freedom fop repatriation
of profits, interest and dividends. Under such liberal
pPolicy it is noteworthy that in the period May 1977

to April 1978 the inflow of new foreign investment was
£10.6 million while the outflow of dividends was

17.7 million. 1In addition, a further §16.1] million was
remitted overseas in the form of royalties, technical
service charges, directors fee. and other items
associated with foreign investment . (21 ) The foregoing
is so because of Kenya's commitment to a capitalist

develcpment strategy.
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Aftcr the death of Pregidont fenyavia, the
newspapcr, JT:'ernasicorsal fHeve s ritune carried a
story entitl=d "An African Lermeni: Syrmial of

q Py T8 “ 2 n{?ﬁ} . ; PR |
Fight for Literaticn. > Tn {he Aartieles, Lhe

paper noccd that the early years of Kenyattat's -
strucple for Plack emancipation had stirred the
radicalism of "several US black nationalists in music
and politics to the extent that thcy dropped their slave
names in favour of ¥enyatta or called their groups

"Mlau Mau'. The blaclk communifty of Fast Palo Alto,
Calif., is now known as MNairobi to honour the

resistance to white rule which Mr. Kenyatta led. But
once his post-independence moderation was apparent,

he beczme better trusted by the likes of Henry

Kissinger, General Motors and Union Carbide than by

radical black youths."

What is crucial here is not so much the
importance of Mr. Kenyatta as an individual but the
System which he presided over. After all, ror those who
seriously advocate fundamental chanres cannot escape
"the obligation of describing in outlipe the system they
propose should replace the bresent cne and-to apply their
Ianalysis of today's problems tc those which are bound
to follow in the wake of change. We must know not only

where we are, but alse where we are headed.



-15-

The pencric ceonomic elenents o nonyal's
capitalist mode of develepment nre well spele out by
Profescor Jardbraalk din his book, Dpalasawioea and
African Capitalicm = The Fanva Onpe 1aA0 - 1072,

The clements arc the fzllowing:-

"A conceptinn of development as, at least

in the short run, maximizinem production rather
than ensuring social eaquality; a decision that
developmient in this sense can best be stimulated
by the prod of the profit - mnativ~ and the asso-
ciated institution of private property; a
considcrable reliance upon foreipn capital and
expertise to modcrnise the czonomy; and the
official encouragement of indigenous entreprc-
neurship in both urban a2nd rural areas...
Kenya's economic dependence derives in part...
from its reliance upon the inflow of foreign
resources - hoth capital and skilled personnel-
from a few advanced capitalist countries. This
dependence is accentuated by the concentration
of Kenya's trade with a few industrialised
states, a trade in which Kenya supplies mainly
primary products (coffee and tea usually
constituting about half of its exvorts) in

exchange of manufactures."{ﬁﬁ)

With the continued entrenchment of large scale



et g el entoerprises in KEenva, various ooy -
wiclieragt ions hiave to be taken into account in owvd e
o the comnrry s done=term voal of eccaonomic
inddepoendene.e, The maltinational | orporation has
pomes i r e redsing attack from acholars, politicians,

troode unioniars and cwven sowne civil soervant g

Wwho revard thia tvpe of business orpanisation as a
new form o of imperialism. A kevy problem is to determine
hew the impacrt of conflicting national interests for
cconomic self detoermination and political sovercignty
afferes the commercial policies of multinational firms in
the country. ITn such circumsrances, there is need for our
lawyers and policy makers to tackle the question of the
status of multinational companies in the country, their
rights and responsibilities and the regulatory structures
that should apply to them.

lt has becen said that after several years of heavy,

dircct foreign investment, Kenya's freedom of

action has been progressively restricted to the

Point where it is doubtful whether it can be regained.

If this is so, what can be done to improve the situation?
Though political will is the first consideration in

this regard, it is pertinent to look at the existing

legal structure and examine whether adequate safeguards

exist, and if not, how these could be strengthened.



The Morcipn Tnvestments Dot 7« Art Jdeoon
touch on the oblipgations of frccrt o 0 0 ¢ (niy ro
far as thcoe relatce o complionee o S ENGhTaee

Controcl Beorulations.

Thus there is no speciflic Intv .o oot Aci
moverning @ code of c¢thics tou he foll.ucd by the
multinational companies, cowprcﬂonc'vw regulations
governing pollution or the location of industry to
meet repgional balance. Also there s no independent
law governing transfer of technolosy and the transfer

of trade mark rights.

Kenya isjparty £to the International Union for the
Protection of Industirial Property, that is, Paris
Convention for the Protection of Propnerty of March
1893, as revised at Brussels on December 14 1900; at
Washington on June 2, 1911; at the Hague on November
6,19¥5; at London on June 2, 1931; at Lisbon on

October 31, 1958 and at Stockholm on July 14, 1967.

As Kenya has no independent patent 3ystem, letters
of patent are therefore not pgranted nor are provisional
applications accepted. Only a guarantee of United
Kingdom patent may be registered in Kenya. 1In respect
to Kenya's association with the International Patent
Law, Osita C. Fze comments thus:

"At the international level it has been -
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contendod that Lhe international convention

as it exists is not suitable to the needs of
the deveclopine countries. It tends to protcecct
private interests more rather than rive
meaningful concessions to the aspirations of
the developing countries. The national Ereatment
standard combined with provisions relating to
prioriticc and the reluctance on the part of
the industrialized countries to accept a more
rigid and extensive control of the use and non-
use and abuses of patents have not helped
matters. 1In fact, the utility of a develecpings

country joinine an international convention on

. w (27)
patents has been questioned." (27

The other lepal instrument of control is-the
Companies Act (CAP U486). Thoush a bulky piece of
legistlation (based on the English Companies Act of
1948), the ﬁct lacks, "sharp teeth" and needs drastic
restructuring or reform. Under this piece of
legislation, control over corporate power remains luke-

warm at best and the words of Justice Brandeis in

Louise K. Limmet Co. v. T.ee are partinent as ever.

"Through size, corporations, once merely an
efficient tool employed of private business,
have become an institution - an institution

.which has brought such concentration of economic
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povier thzat so-called private corpcrations are

(22)

sometimes atle to deminate the stase. ™

Lamenting the far reachinm danrers of corpecrate

economic power vis-a vis econmmic and rclitiecal affairs,

Judge

Brandeis noted that there was a widespread

belief that the existing unemployment was the result,

in large part of the gross inequality in the distri-

bution of vwezalth and income which giant corporations

have focstered, adding:

t

Y...by the control which the few have exerted
hrourh riant corporations. individual initiative
and effort are being paralysed, creative power
impared and human happiness lessened... only
through participation by the many in the
responsibilities and determinations of business
can Americans secure the moral and intellectual
development which is essential to the maintenance

h
of Liberty."{z"}

The company law in Kenya is characteristically

geared to the profit motive and anything which 1is not

umbilically connected with the benefit of the ccmpany

is not
politi
idea t
pubiie

social

[f]

to e pursued albeit its social, economic or
cal usefulness. However, with the growth of the
nat giant corporations are to a certain extent
institutions with responsibilities towards many

groups and the general public, demands for more



polit:ral control have emeryed. But this is by no

means catered for in the Companies Act. Ir is

interenting to compare the countrv's (Kenva's)

company lepislation with that of West Germanv. The
eripha iy way from the profit maximisation concepr

was cxpressed o the German Share Company Act of 19'37.(13)
"nder Sec. 70 par. 1, the members of the executive
boiard were personally responsible for managing the
corpoeration "as required by the welfare of the
centerprise and its personnel, the common good of the
people (Volk), and the nation (Reich).™ The Share
Company Act of 1965 deleted the final phrase hy
providing only: "The executive board has solc
responsibility for managing the corporation’. Legal
writers, however, generally recognise that this change

did not eliminate the idea of defining objectives

beyond enterprise profits maximization.

As things stand today, company formation and

the choice of industry does not present much of a
Problem especially when such undertaking is in the
hands of skilful lawyers and project appraisers. /¢
Indeed, quite a number of the management or technical
agreements are drafted mainly by the foreign companies’
lawyers and are more or less rubber—stamped locally.

It is probably this unsatisfactory state of affairs



—

which promptod the coun'ry's 'intster for Commerce
and Industry to nnote that 1Tack of ckilled manpower

to nepotinate investoent/with the financial and /s

industrial exr--ote of A«v~loped countries results in

. . ZN ) A
a serious handlcwp.( ) The resulit 1s that the_ Kenyan

firms bccome the vietims of monumental fraud. They

are sold dummy machines; they pay royalties for

obzolete technolofys manarement fees far outstrip

profits; foreipn investors dump sub-standard plants in
the country without backing their machinery with any

capital. Expressing concern over the trend the Minister

stated that Kenya musi start 1ooking at the phéno—
menon critically and distinguish menuine invesfors
from "mere machinery salesmen” whose motive was only
to sell useless equipment without taking any corres-
ponding risk of equity in projects:-

e must begin to evaluate the usefulness of

certain practices and conventions in the

process of foreign investment. We must
reexamine the basis on which royalty fees are

paid for technology which is globally
available or obsoieite. We must questicn the
practices of payment of managerial fees which
in cert2in instances have exceeded the profits

G2 )

5f the c¢ompany”.
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The reoent e ot 3 oc=ten fart Tliner plang
straonrthens - Ties 0 ot s v dinstrunionts
of control v caper 7 Ton over siant eorporations

do not eoxigoi.

Ken=Be:y O omicest o und Wertilicers Ltd. was
foriacd in 107 Lo buila a fertilizer manufacturing

complex at Moobasa.  Tué befor: lone, the shs.U28
million set anide for Lhe project had been exhausted
mainly thoush purchase orders amndl contracts never
authoriéed by the couprany's honr 1 of directors. As

a reccult the prcjocf novor succesninlly gol off the
ground. Besid s the cornlets dryinm up of the initial
funds, the company ot enmeshed in colossal debts
incurred by the manarciment without the knowledge of

the dircector:s.

The N-Ren Corporation, a relatively small
American firm cnterecd into partnership with the Kenva
Government in 1975 and formed Fen-Ren Chemicals and
Fertilizers Ltd./35 per cent for the M-Ren Corporation:. /wity
The American firm, with appareni inside information
about quotations by manufactursrs 7h0 had responded

to the govermment invitation for a tender in 1974,

[

came up with quotations whiceh distorted the actual
cost of the project and appeareq cheaper and further
undertook fto complete the factory in a sherter time

than others.


ibzd.a.sa

g J o

Ther srrecatest DIunder digeieme S0 homb 2] Ty (3
marriaprc of converidonee was when Shee rooioemernd
prepared and caused to be oicmoed cont vt surploront

NMo. 2 which for all practical purposes Ltransferred all
N-Ren financial oblipgations to Ken-Ren. That moant
that Ken-2¢n wac to meet all the bills for the-
project earlier undertaken by N.Fen International as

the main contractor for the project.

N-Ren also pledred to secure fertilizers in
the interim at prices lower than those obtalining on
the world market in cunantities and annlity required
since it was not in the fertilizer cartels. N-Ren
further undertook to arrange easy purchase terms for
the government. But the company proved an imposter

for it never honoured its oblipgations.

In the subscription agreement, it was stipulated
that N-Ren be appointed the contractor for constructing
the fertilizer plant. In the agreement, it was provi-
ded that the associate company in Kenya would have
8ix of the nine directors on the companf‘s Board of
Directors. And as is usual in most of the joint-
ventures in the country, an expertriate, who was an
appointee of the foreign concern, was to be managing
director of Ken-Ren Chemicals and Fertilizers Ltd.

The expatrisite sot involved in a number of mal-



practices which resulted in colosaal losses aof monew.
N=Ren manaping: apents indalged in o series of error:

of omicssion and commission. As management agent s,

they carried our business on bhehalfl of Ken=Ren

without much consaltation with the board of divectors
comprising six Fenva Government nppointoes.(-n)

Althonph a foreipgn firm once established, muset

provide a fair amount of information to the Central

Zank and the Govermment authorities, no serious check

on its activities nor detailed control of its

foreipgn transactions scems normally to take place. In
1976, TAW Tnternational Leasing Corporation, a black
American leasing company in Nairobi charged that a United
States government agency and three multinational companies,
all TAW creditors, had forced it to violate foreign
exchange regulation in Kenya.(Bh) The three multina-
tional companies mentioned in this charge were the First
National Bank of Chicago in Nairobi, the Chase

Manhattan Bank and General Motors Corporation and the
u.s. Bovernment agency involved was QOverseas Private
Investment Corporation (OPIG). 1In a press release,

TAW said that the creditors had forced them to make
payments to them in violation of Kenya exchange contreol
regulations. '"Over one million shillings were paid

to those giant multinational corporations through

the United States Embassy in Nairobi', (the release

said). To counteract such practices, a Foreign
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Investment Committee under the Finance Ministry, or

a Companies Supervisor under the A.G.'s Chamrbers cculd

be appointed with a view to not only valuin~ tanmitle
gsets beinpg rrought invo the country - well as

technology in 1its various foerms, but also estahlishing

a special audit system.

In the key sector of the kenya econcmy, decisions
concerning what is to be produced, where it is to be
sold, from whom supplies are to be purchased and
what funds are to be transferred in the form of interest,
dividends, loans, shares, purchases, charmes for
management , research or advertising services and so on
are made entirely with consideration of global
strategy of foreign corporations. This is not often
compatible with Kenya's interests and one can safely say
"$hat multinational ~ubsidiaries in Kenya are not
autonomous planners, shaping their own economic plan
space but rather part of the economic place of the
firm's head offices." This is not withstanding the
noticeable localisation of directorate which is the case
in some of the subsidiaries. Thus the "pAfricanisation®
or "Kenyanisation" exercise should be re-examined in
this light. Management contracts, which are gnite
common should need also to be re-exanined to make sure

that "Kenvanization" measures are not being thwarted.



Tiae Trade 'dicencine Act ~“hould al<o be re—examined with

establiching whether service operating

o ovwnl e e

it St ional orporations which are not sophisticated
var b brought under the ambit of the sald Act.
Tadteer gt topal o ant tnternational laws, Kenva

bae u right te pationalize but this has been done only

Sparinglv. And even when nationalization takes place,

adequate of fective and prompt compensation is assured.

would scem that Kenya's position mighet

"Third \-Jorld"(j 3)

Batr i1
chinpe with the rest of the
respect of the new approach to the lecgal repime gover-—

ning foreign investments and the safeguards thereof.

In accordance with UN Resolutions 3281 (XXIX) of December

12th, 1974, compensation as a remedy was qualified.

The Resolution in question dealt with the Charter of

Economic Rights and Duties of States. Article 2 of

the Charter speaks of "appropriate Compensation' taking

into account the expropriating States' ''relevant laws

regulations and all circumstances that the State

considers pertinent.' In any case where the question

of compensation gives rise to a controversy, it shall be

settled under the domestic law of the nationalizing
State and its tribunals, unless it is freely and mutually
agreed by all states concerned that other peaceful

means be sought on the basis of the sovereign equality

of states and in accordance with the principle of
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The Chorter of Feconoric Rights and Duties of

State also emphasized the rirhcof a State to regulate
and supcrvice the setivities of transnational corpora-
tions within its national jurisdiction and take

measuroces Lo onsure {hat such activities comply with its
and conform with its

laws, rules and rerulations

economic and social policics.

it rcmains to be seen whether we can

e leverage on the international

However,

count much:gffectiv
scene. Dr. Rodney 'S remarks here are apt:
wFrom the beginning . Europe assuﬁed the power
to make decisions within the international
trading systém. An excellent illustration of
that is the fact that the so-called international
l1aw which governed the conduct of nations on

the high seas was nothing else but European Law.

Africans did not participate in its making,

and in many instances African people were

simply the victims, for the law recognised them

only as transportable merchandise. If the



e
! Yorsral 2w Lo T hat Prireer waan whe® her
cosv o tare=ahip o comld o laim o compensar Do
r b FT s L
i iyp= ot (entrel in Kenva is the
T ¢ ' rep. arc,Md ATt e it 1 with foreimn
ficdg g meesti e this forms a concept of
Tyt Y Vi, Bt the dimportant thing here is the
chais o af o ommand, with regard to dav—-to-=-day management
anel flec T mawing. It is +vident that mere part icipation

W f the State in stimulating or undertaking major industrial

aned market ing Tuno b feris, or arwett the nationalisarion of

foaorcign enterprises, does not nec cuwarily alter the cconomic

s r . €37 : : . .
4 ructurc. ) For example, it is normal for managcerial

control of enterprises wholly owned by the state (of which

the State holds the majority participation) to remain in

the hands of international corporations. Mincority

participation and managcement agreements ensure the

foreign corporations a regular flow of payments in the

form of royalties, pacents, licensing agreements, and

technnical assistance fecaes, ctc. which to some extent
in affecting the balance

replace the export of profits

of payments ncgatively.



3. pres ol A S and _Hepotheses
Thee foare it it touch on various fivlds
! TIETIE SR i, International Feoconomic Law,
i v andd Punhl i International Law. In shorto,
* Vi Fac e RO B L _.;f the ]"E"] cnvironment of the
ho o1 cunt ry inclu lo taxation, freedom to repatriarce
;lDf[_uJ;r:r;I]. the depree of financial disclosures

TR TR AT A

required, the extent to which cquity participation

of the host country is required, the

by e dobeent

form of business organisacions pormittod, and the

vxtoent and terms to which nationals of the host

country should be cmployed by the company.

Thouph exhaustive treatment will be given to the

structure vis—-a-vis the multinational

existing legal
corporation and sugpgested reformgthereof, it is

important Lo note that the horizons of analysis

will be broader and will try to eschew the fundamental

weakness of approach in many of the studies on the

activities of multinational corporations by which liberal

scholars are merely concerned with the reformist

counterstrategies by the "host countries'". Such

approach looks at the international economic system from

. [ s .
a narrow viewpoint and as such '"'it denies the possi-—

bility of independent African aims. It is an
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cantoanl ] TP e R T AR R alonial ApPPpTOoat I‘l.' hv()\h'(‘\'(‘!" anti-—

ie Vit or paternalistically "pro African® it

. . K . (38)
e beae . It i+ the cpposite of liberation.”

PVeege. Lyee oadim o in this vtitedy iw not to seck knowledoe

st e e avf kunewledine but tao underastand the

iy order to chanye them. The studvy

grreleep e ing Toree

1 theretiore o bevond the post —independence form of

which the role of the State is

vintervenl ionism’oan

cloearly to try Lo ancstherize capitalism for the

et £ it of the indipencous comprador class. Logically

fiv]1 1erwss the various hypothescs which are discussed

hercindeoer:

1. Present regulatory and monitoring devices for

multinational corporations to the extent that they

exist at all, are dismally inadequate. The mode of

various methods of control — screening and restricting

foreign investments, devising national policies to

promote local industry through tax mechanism or

pgovernment subsidization and ownership, seeking a

greater diversification in the sources of foreign

investment capictal and in training partners, and joining

the forces fighting for the prospects of international

supervision and regulation of MNCs (Multinational

Corporations) — only underscores Kenya's cautious middle
course which is no match for the sophisticated strategies

employed by these corporations in protecting their

assets and decreasing their vMlnerability.



2. If, as has tuen stated above, the existing

lemal controls over rmultinationals are not effective
I y
there would naturally be a presumption that a more

radical leral regime wonld rectify the position.

Unfortunatecly, this is not so. This is because law

under Kenya's budding capitalist system is noE able

to plan or direct its development: it has to be

elastic, but ominously resists chanre in the most

basic aspects of property relationships. In the

circumstances, the present and future legal controls

will at best be palliatives, so long as Kenya

continues to internationalise home-country values and

aspirations. With such high wholesale importation of

foreign values - political,legal and cultural- it is

not possible to disengage from the unequal or

unbalanced international economic relations whose

bedrock constitutes alien standards and perspectives.

3. Corollary to (2) above, it is evident that the

behaviour of the Kenya multinational corporation is

jnextricably tied up with the nature of international
monopoly capitalism. As such then, there is not much

to be gained with respect to the oft stacted need

of introducing or even faintly policing " multinationals.
Of coursc, thcre has bcen the report of the UN
Commission on Transnational Corporations(1974)

whose recommendations, inter alia, include the need for




i nozcde n0 conduel Lo he citserved by
trandnot ian T oearrary? Tone and Y hoe nroedl for ccononic
gl ff-detocdration as oa lepnl coneert resrcctively.
Obrervanc: " suech new conecepts by YWestern Powers is
not poasslitl. 5o lonm ns the major Western TPoviers
continue Lo bte tenacious of their interests as a
first concidrryntion. Of course, if poor countries
like Kenya coitbine thedir knowledise and join together
for barprainine leverarme (as OPEC has done),
mulitiretionals may socon 1’'ind it necessary to get on
the rtand-waron for internaticnal controls as a way of
protecting their own intercsts. With such scenario,
Lhe demands of the "inird World" countries like Kenya

will no doubt he whittled.

b The cvolution of ¥enya's industrial structure

which to a very significanft deoree, has come about

as a resu}t of multinational enterbrise, is incompatible
with the Kenyan perspective. With newly independent
country in search of economic independence, it is a

sad- fact that the large part of arfiliates and branches
of multinationals in the country has been established
either by the acquisition of local firms thus stifling
the growth of demestic enterprencurial talents or by
the establishment of monopolies and oligopolies thus

1imiting econcmiec opportunities of local enterprises.



Ncedlcess Lo say, the puriose of multinﬁtionals
activities is far from charitahle, or to use the
common saying, a multinztional corpecration is not
the Red Crcosz Socicty. As long as "MCs

sree their role in terms of lobal outrut

-

or profit maximisation with little interest in the lonm

0

run’domestic impact of théir activities, the MNC host
statc conflict will continue to be prevalent. Leaving
aside the loud ery, but justifiable 211 the same,

that multinational corposrations represent the extension
of the imperialist powecr of the major advanced
capitalist countriecs, it should be noted that
multinationals - by and larre are vehicles of "anti-

development™; their modus operandi does not represent the

efficient way of fostering economic growth and social

welfare, and that development is highly exaggerated.

5. To have a meaningful action with regard to the

MNC duties and responsibilities, it becomes necessary

to have a fundamental change in the body politic in

both social and economic terms. Kenyan society is

being built upon capitalist economic institutions. The
right of property is basic element of the constitutional
legal order. Property thus is among the things which
the state is committed tLo pProtect and in such c¢ircu-
mstances nationalisation and more effective state

control over the means of production become anathema.



It logically {-llows thw:t the rrowth to
multinationals must te stopracd; the surplus value
which feeds this rrowth muc! he diro~tcd 4o rational
enterprivses instead. If this cannot te dcne urndor
capitalism, as Canada's experience strongly suriests
that it cannot, a further answer follows: national

independcnce and socialism can.

6. Finally, it sometimes pays to state the obvious.
There exists a relationship between law and socio-
economic structure. In particular, there is a

relation betweon the forms, content and values of

our law and our still essentially capitalist structure;

if that structure changes, law will change with it.

Corollary to what has Just been stated, éhe
differences between legal theories or approaches lie
not in statutes or cases, but in different attitudes
toward what the statec represents, how it originated, and
what is required to change 1t. It is therefore,
critical to legal analysis that there be a political
theory which accurately describes the economic tasis of
law. Thus as has been stressed all along, the study
will not ignore the perspective which insists on
defining the state and law as organised force of a
social or economic class. Historically, this class

contradiction can te illustrated. As historians



waoild

e

_1g_

contirm, TThe Law” in 18th century Eneland

wan concoerned with the establishment of o stable

starte whereby Ltrade intercourse and the ownership of
Land could be repgunlated in an orderly manner. Un-—
critical liberal aseholars are apr te ot enmeshed in

the procedural niceties of the period and to assume

that fairness, impartiality and good conscience

obtained, But this fictitious impression does not

moecet ot

Comrnon

bit ol

he strain of scientific analysis. VFor the

man, the unpropertied and labouring "God's

(349 . .
wood'' « "The Law'" was brutal. Tts mani-—

festations were manifold: the lash of the whip, the

threat of transportation or "in the nwfuygpectacle

of the public hanging and the bodies of convicts

{ 40))

swinging in chains."

In his attack on the ban on bilbery-picking,

d . . . : : .
Max usced his pen in his characteristic poignant manncr:

IR

"the children of the poor....pick these fruits
to earn a trifling sum for their parents; an
activitﬂ which has been permitted by the owners

since time immemorial and has given rise to a

customary right of the children....(But these

berries) have already become articles of commerce
and are despatched to Holland by the barrel....
things have actually gone so far that a customary

right of the poor has been turned into a
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monopoly of the rich... SRS & NG

think, 1% culcecu’ - teon. Moo T i,
Motive 30 an in ontlilve for ot ol oo the boonis
U
of 1aw..."( 1)
In the above liyht, the prosent - -1 struc cure
is lookcd at s a mechanism which ari. oul, of a
class contradietion in order'to proscin ne intere-
. . X . . ) : (2
sts of onec class in opprosition tn the 1 rests ol others.

In sumnmary, the study will descrilbwe in specific
terms the kind of approaches thc poverient has taken
toward foreign private investment. Tho purpose is
to provide some idea of the ran:;e of policies which

prevail and the instruments used to implement themn.

The study would be incomplete if such impact of

control were undertaken in complete omission of the

specifie position of the Kenya economy within the

global one-.

Another impdrtant aspect of the study is the
empha;is on the context in which the various legal
rules and regulations operate. Law cannot be
divorced from the prevalent, economie and political

conditions.

"Phis is perhaps stating the obvious yet many
studies fail to consider the operations of

the multinational corporations in a political
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economic context.

It makes little sense to evaluate Lhe 1role

of dircct invesiment withnout considering

its relationshir to loeal oconarmic classes,
however, 'unformed', and to the state. The
areas of conflict as well as the nature of Lhe
conflict between local and foreign capital will
have an important bearing on the trajectory or
the cccnony and.thc role of the state - particu-
larly with regard to its relative autonomy is

%)
of particular relevance."ﬂk'

The Legal Persvectltive

"...In the developing countries like those of
East Africa, and at a time when some of them are
undergoing significant structural changes, we
feel that there is a need for re-examining our
views on law and on the role of lawyers. A
View which restricts itself to the technical
and formal aspects of law at the expense of
concern with fundamental problems affecting our

AL
development cannot be justified."(q4}

In this study, law is seen as a product of given

socio-economic formation and as such an important

inctrument for developing and shaping the social
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syotem of the time. Nevertheli: oo the law can only
perfform the functions of shapine nnd develeoping
society i, as a whele it aceerds with the socio-
economic system. Law was creatod Lo secure the rule

of one class over other classes. The earliest written
sources of law testify that this law established slavery
and privilepses in the intercst Of the ruling class

and provided severe punishmenf for the slaves, who
werc the property without any civil rights. Since
society disinterrated into classes, the economically
dominant class has guaranteed its rule by using the
state to create a le”&% system which serves its
interestes. Thuz law is made to shape, to strengthen,
and secure the social conditions necessary for the
existence of the ruling class as a whole. Here we
turn to Lenin and his much maligned theory on the
reiationship between the state and the governed. "The
origin of Soviet power", stated Lenin (April 1917)

"is not in a law previously considered and passed by
Parliament, but in the direct initiative of the masses
from below, everywhere." Lenin's theory of the state

and of the role ~“ the soviets is set out: in The Statoe

[ Y, . .
_and Hevolutlongﬂi written in the months immediately
preceding the Octobep Revolution. TLenin followed Marx
and Engels in his definition of the state as "a special

organization of t=ree,the oreanisatior ar violence for



the supprecsci= of ¢ rg classl” Faee ool ol
[ copmpindipad "LomR ' . i ’ « Lhie Trireaernen
such coceraty. muchi: A o LEin Tormst he
"eruchod, nrasted Lo 3 %00, il 1 e oo face of the
earth". He aepeciflicylly oxece: b 1 My, cenratus

closely conneected with Lhe baniis and syvnilecates, an
apparatus whiceh pervo-ms a vast amount 4 work of
an accountins and statistical ncture which must he

'iz¢", not broken

"grested from the cont ol of Llw capi
up. Lenin foresaw a reat fuiure for nitlonalized hanks.
In the meantime, according to Lenin, the coercive
machinery was to be replaced by "a more denmocratic but
still a state machincery in the- chape of armed masses

of workers, which beoomes tronsformed into universal
participation of the people in the militia... All
citizens are transformed into salaried employeds of the
State". Basically, L.enin's stand was that the task of
the working class in its revolution was to overthrow

the bourgeois state and substitute for it a state

which, on behalf of the overwhelming mass of the
pepulation should use force against those whose rule was
based on the exploitation of man by man. Is this

always an immutable law, or for those who believe in

the theology of redemption, the Law of Moses?

To answer this important question it is

necessary to employ some powerful missiles of analysis.
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Denis Lloyd in his book, The Idca of Law,

states that "Loiw was nothing but a coercive
system devised Lo maintnin the privilcce of
property ownins elazss™  or that alternatively law

was "“disctilled out of the economic order whish ffave
rise Lo it, and was an institutionalized form of the
prevailing ideolopy whereby the dominant section of
society cocerced the masses into obedience". Such
observation can take some pcople unavares and Jump
into cheap vulgarization of Marxian analytical
thought. "This is so because it is nothing else but
insult to the immense analytical genius of Marx to
assume that he was incapable of explaining those
many laws which hav+ neither this coercive intent

1 -
nor this e;f‘fect.”{F %

In The German Ideolomy,{-ﬂﬁ Marx and Engels did

indicate that they were aware that the law has little
to do directly with inter-class relationship and
"the main dominant class, and so indirectly, to

consolidate class position.”

What should be rsalised is that the mere
removal of the architects of the coercive machinery
does not necessarily change the structure of the

soclety; what is important is to have a structural

]

a

{

zvelopraent change. And this is important, for in
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Lenin's theorv what shonld first happen in a place like

Tanzmia for example would be the use of torce as a4 medium

of delivery of <o ialism. Hut here, indeed, the
Teoere e structure is aiming at serving the poals
of cocialism, I't mav be pradual s=ocianlism = cautious

; ) . (49)
of net catching the cold of Marxism - Leninism,

but the point is that in a situation like Tanzania

where vou have o one—-party system, the situation

like that which took place in Chile (re: the overthrow

of Alende), is automatically ruled out. That is why

it is necessary not to fall prey te blind dopgmatism.

Indeed, Karl Marx himself{ warncd against this danger

in 1L847%:
"We do not face the world in doctrinaire fashion
declaring 'Here is truth, kneel here'....
We do not tell the world, 'Cease your struggles,
they are stupid; we want to give you the truth
watchword of the struggle'. We merely show the
world why it actually struggles, and consciousness
is something that the world must acquire even

if it does not want.”(SO)

It is imperative to note that it is accurate

Marxist position to state that a legal form cannot

hold back development if a change in the real economic

conditions has taken place or is taking place. Also

it should be noted Marx did recognize the fact that
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1ot inotitat Teaas T . eorteal of the ecconomically
powcr{ul car ceouest oo bBly tneilitate and expedite
real cconomic chnnee. 1N Coeiinl Vol.2, (51) Marx
shows the ewn1.le o haroan contury and a  half of
Jeginlation i i erneed y nrevent cenclosures - e:g. the
fetl of 1533 poratrict v Lhe rumber of shecep for one

owner Lo 2,000 pro fruitless. Yhen the bourgeois

gained contrcl of thr politicnl institutions, however,

the policy was done vy with, and the forms of feudal

land tenure were abolished: "7The aims were now to

extend large seale orriculturae, to increase the

supply of macterless 'free’ proletarians to increase

the dependence of the new proletarians' on the

market for-goods also, and to increase 'efficiency’

on the farm and SO provide & surplus for the manufactu-

rers."

Tn his famous Open ,etter to Leszek Kolakowski,

E.P. Thompson(52) notes that in the immediate post-~war

years the British Labour Movement .attempted To carry

out socialist measures within a capitalist matrix.

The mines and railways were naticnalised, a free Healln
Service was introduced; educational provision was
expanded in ways which were intended to provide greater
happiness ‘to the greatest number. Thompson expounds:

"Tn classical social-democratic theory, these

measures, taken together, could be seen as an
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'instalment!' of socialism a step upwards in
a steady gradicnt leadirns Tfrom a capitalist
to a socialist gsocicty... I rejuect this viow,

but I also r.oicet the viow nresented hy certain

rinaires which would see these

o=

Marxict doc
reforms as cxcrcected as rart of the Machiavelian
defence - mechanisim of the capitalist organism

itse1rr. (53)

_But the Labour measures of 1945 did not give
the desired socialist results. Why? According to
Thompson, not all reforms, without cataclysmic

revolution, are doomed to failure.

"Those reforms, if sustained and enlarged by an
apggressive socialist strategy, might well have
effected such a cancellation of. the logic of
capitalism that the system would have been
brousght to the point of crisis - a crisis

of not despair and disintepgration but a crisis
on which the necessity for a peaceful revolutionary
transition to an alternative socialist logic
became daily more evident and more possibvle...
What was defeated was not each 'reform' ...but
the very meaning of reform as an alternative
logic to that of private enterprise, profit,
and the uncontrolled self-reproduction of

money. The socialist meaning of each reform
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wer e surren oo ooocd. .. le2ause cach took its place

S (5h)

within an alicn to'aiity: capitalism.™

To suwmmarice, iffarxics doses not say that
proletarians should do awny with legal institutions.(SS)
In additicn, it bLicomen cvident that workers can be
a force to be re:lioned with if they form a united
front in prossine for corcernsions but within a

socialisr frameworl:.. Lerality and constitutionality

"do not in themselves, at lcast in non-revolutionary
circumstances, mean an abandonment of revolutionary
purposes or nced nol necessarily do so. Afterall,
there arec in all capitalist countries with bourgeois
democratic regimes parties and groupings which claim
Marxist credentials and which advocate revolutionary
policies, yct which operate within the f{ramework of

bourgeois lcgality."(563

At this juncture, however, it is necessary to
lodge a caveat: situations like that of Chile during
the time of Salvador Allende need a special word.
Socialism has no cause to pursue the utopia of a
cociety without bover; rather,"it must understand
the power that it wins and defends a realization
of this Justirce of this time and in this social

. : 65 7)
situation.™ ' Allende's victory at the polls did
not bring about the requisite political power; the

viectory simply meant She occupation by the Left of
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one clement of the state system, the presidential -
executive one - an extremecly important element, per-
haps the most important, but not obviously the only

One."(I—J '?}

“ith the army and the parliamentary oppo-
sition forces, not to mention the appendages of big

busincss, and of course the CIA apainst Allende, the
Marxist leaders' partial occupation of power was

doomed to Tailure. It is probably in the particular

case of Chile that Lenin's ideas in The State and

Revolution need to be re-examined rigorously.

R. Miliband's observation sums up the situation:

"T have argued...that in cne sense in which

it appears to be used in The State and

Revoluticn... i.e. in the sense of the

establishment of an extreme form of council
(or soviet) democracy on the very morrow of
the revolution as a substitute for the

smashed bourgeois state, the notion consti-
‘tutes an impossible projection which can be

of no immediate relevance to any revolutionary

regime, and which certainly was of no immediate,

relevance to Leninist practice on the morrow
of the Bolshevik revolution; and it is rather
hard to blame Allende and his colleagues for

not doing something which they never intended
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in the first place, and to blame them in the
name of Lenin, who certainly did not keep
the promisec, and could not have kept the
promise, spelt out In the State and Revo-

o, #E2 )
Jution. -

In the Kenyan situation, the way in which the
law is shuped and implemented depends on the frame-
work of the socio-e¢donomic system - on the concrete
historical conditions, the character of state power
the situation in class strugple, the international’

situation, et cctera.

Arising from the foregoing points, there will -
in this study - be an endeavour to make various
suggestions toward reform, but with the cautionary
note that recommendations thereof will be inadequate
if they are meant to streamline an unsatisfactory
economic strategy. Thus the need to recommend,
where necessary, an alternative economic system for
enabling the growth of a meaningful} industrial stra-
tegy. The need for such an alternative economic
systems Arom the reality that what Kenya is actually /stem

promising is underdevelobment, a phenomenon well

defined by Professor Dale Johnson in the book

The Chilean Road to Socialisn&ﬁo)

"Underdevelopment means having an economic
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system that perpctuates poverty and its
attendant huwman miscery and living with
social structures bascd on gross inegualities
in social - well beinr, privilepmes, and
povwer. Dependence is an international

structure that conditions underdevelopment."

51 A Comment

Preference for socialism is boldly projected
in the study beinpg undertaken. No apology is made in
this regard. And further still, it becomes evident

that there is no shyness in espousing Marxist analysis.

o adopt a Marxist stance in a field of study
in amorphous branches of knowledge like Arts is
heretical enough, but to carry the Marxist torch of
inguiry in the field of Law is barbaric enough in
the eyes of the 'safe' scholars, the traditionalists-
in short, this is tantamount to descrating the altars
of conservative Gods with their "cofrect formula-
tions". If such an approach is critisized as being
anti-man's process, civilization and understanding, then
the waters of lament should be allowed to flow for such
criticism 1is no more than "a veritable trophy to be
hung at the cloudy alter of the established gods."ﬁz'}

To adopt the above approach can easily be dismissed as


perpetuat.es

..l)'l...

a tendency to be differcnf., rad et or exciting,
put thiz is by uo means “ho pan i, Materialistic
dialetics not only sees i wori:. in constant
motion, chanme ann doveloyment, but also contributes
- o - 1 S - > {62:.

to the proper unancstand:ng of soveciety *“and 4£hus

serves s a fulerun in tho overthrowing of the

capitnlist socicty and Lhc birth of a liberated man.

Marxism as a political doclirine has
above -all been about the. making of & socialist

revolution.

Fortunately there has been. in recent years,
a tolerance for Harxisf approach to various branches
of knowledse. lowever, such tolcrance can be based
on various factors: 2 viecw that Marxism is a
religion like any other or from sheer non-concern,

or worse still by those wvho cling, transiently to

anything which sounds "exciting". In the last group
are those who pick up "radical" materials just like
one picks up a tube of toothpaste Or Sausages from a
supermarket whose product-life span 1is shortlived.

Then there are those who can be called Marxist

neutralizers, a rather motley grouping - members of

the New Left, Revisionists,"realistic analysts”
and paid Marxist peddlers. It is, for example,

quite telling that a mamazine 1ike Encounter with
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some noises on Leftist politics is actually subsidizad
by Ford Foundation, n layer in the capitalist roclk

that continues o maike Marx writhe in the rrave.

And of coursc Lhere arc well-rrounded Marxists who

are avare that to undersand the transformative
significance of Marxist theory is not a matter of
learning quotations by heart or by converting

Marxism into a collection of doermas, but of
understanding it as a puide to action, to the
soclution of important practical tasks. And as Taban

lo Liyong says, political tricks are so few, after a

while, one has exhausted them up. "You can't go
)
on fecding man of words for ever and ever." 1In

Marxist framewnrl, the food is not words but positive
action:to ma ster Marxism - Leninism means to be deeply
imbued with its militant, revolutionary spirit, to

know how to apply it in actual historical conditions, in

practice.

'The foregoiﬁg approach definitely marks a very
wide departure from the traditional legal lformalism
80 common with "one-ounce" lawyers who glister in
their bliss of mystification of law. This concern
with formalism at times borders on the ridiculous
as can for example he observed from the cumbersome
and mazy criminal procedure in the 18th century

England. 1In the admirably written book, Albion's
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ratal Trece, Crime and Sfociety. The authors

pointed outl:
"Many praseeution  “nunded on excellent evidence
and conducted ~t considerable exvense failed
on minor errors of form in the indiectment, the
written charge. If a hame or date was incorrect,
or if the accused was described as a farmer,
rather than the approved term 'yeoman' , the
prosecution could faii. The courts held that

such defects were conclusive...

The functilious attention to forms, the dis-
passionate and lepalistiec exchanges between
counsel and the judge, argued that those
administering and using the laws submitted to
its rules. The law thereby became somethilng
more than the ecreature of a ruling class - it
became a power with its own claims, higher than
those of prosecutor, lawyers and even the great
scarlet-robed judge himself. To them, too, of
course, the law was the Law." LER)
Accoding to Max Weber, the legal scholar or
jurist's preoccupation is to observe and evaluate

the role of Judames, advocates, criminals or citizens

as regards the ideal norms of the legal system.



As repgards the impact of' the c¢o-nony o law, the

Weberian poctulate is Lhat in ;o roral cconomice
interests do not determine the direction of legal
raticnalization. Thus, the 1l-wycr is "reroved from

any interest in the real world and finds bLoth _
his intellectual satisfaction andl his power
position in the immanent lepgal. coherence of the

P e
system of legal PT0P031t10ns."( ;)

Such a preposition attempts to draw a demarcation
between sociolorical and lepal points of view, a
line of thinkirg which is quite undialectical, as

expressed by onc scholar:

"...In an important scnse leber's emphasis on
formal ratiornality trivializes the function of
law in society. As is apparent by his own
historical analysis it is difficult to show

any clear relation between formal law and modern
economy. Very different legal forms provide the
framework for capitalist development.
Prepositions of my content whatsoe&er can be
part of a legal system. Law has no substance,
it becomes mere form. Lawyers become the narrow
representatives of law for the sake of law. For
the law nas no content, it is merely that which

comnends anent and iz enforced.



Law is made inherently conservative by Weber's
treatment of it, for aony change in the real
conditions of social life which involves a
change in the meaning of lepal concepts has
to be viewerd as an intrusion of substantive
conditions and thus a2 necessarv decline of
formal legpal nntionnlity.”(bb)
The Weberian approach is gradually losing supporters

cspecially from the liberal fold. For example,

the authors of the book, Law, Order and Power,

Professors Chambliss and Secidman censure

the traditional approach of teaching law in the

Anglo-Saxon countries by which the prescriptions of

the constitution, the common law, and statutes, are

descriptions of the real world.
"The legislature is....conceived of as an arena within
which groups reflecting the power configurations of
society itself can peacefully resolve their

conflicts. The police are seen as carrying

out the law which the legislature enacts,
the courts as deciding which side of the

dispute is telling the truth and then fairly

impartially applying the law and me#ting EIE

the sanction required by the law itself." 07

The result is that the teaching of law becomes a



pollination of myth and mystification at best.

The forcroinm manifestations of lacunae
in the approach to the understanding and analysis
of law has led some Law faculties in the Western

world to adopt syllabi which are miles away from the

emphasis on doctrinal curricula, rule memorization
2

and the abctract teaching of law from treaties. ")

That this trend is significantly gaining support

is a fact and what is needed is to know which tools

are necessary and effective in examining the role

of law in a social and economic context.



W DRI AT UNAL CYETIRATTION I PERSTECTIVE

e Deefinition »f 2 “ultinationnl

The term rmultinational is one which has not yetc

been preciscly defined.

-

"he common approach is to view the multinaticonal
corporation as a busincess orranization whose mana-
ferial headuyuarters are located in_one country
(rcferred to as "the home country™) while the
organization carries out operations in a number of
other countries as well, that is, "the host countries“.{ﬁn}
301 ricciotto, rerferring to international firms
regards them as "giant corporate entities with d§>/ﬂ
activities and assets in every corner of the globe."(70)
He adds:

"The value of their (international firms)

sales or turnover often exceeds the national

product of many countries and the decision

taken within the firm, to extend or

discontinue prioduction here or there, to

develop this product rather than that one or

to speed up or slow down the rate of exploitation"

of raw materials, seem to have more iﬁpact than

does national ecunoinic planninﬁ."(Tl)

The headquarters is of course where the

interrational firn is based. This is the nucleus of



manazerinal control and does nol necessarily mean

vhera ihe graoniest velums éf business operations is
concenirated. Jfhe Pat: Shoe Orpanization, for

example, is bnsed in Toronto, CAnada, where no
produciion is in fact carried out. Thus the
headaguarters ot Ottawn oversec the company's ;perations
of its 102 subzidiarics in 89 outside countries. Some
points of eonsideraticn crop up: are subsidiaries and
assocliates appropriztely termed as multinational?

Is the important thinge the 1eve1f9f.equity or the

degrce of manarerial control?

According to conventional company law principles,
a company is deemed to be subsidary of another, if,
but only if - (a) that other
(i) is a member of it and controls the
composition of its board of directors or
(iidholds more thaﬁ half in nominal value of

its equity share capital; or

(b) the first-mentioned company is a subsidiary of

any company which is that other's subsidary.(TZ)

The association status arises when there is
minority equity share participation and correspondingly
minority directorate. Thus when Metal Box Ltd's /23)
shareholding in Metal Box Nigeria Ltd. was reduced
from 60% to N0Y, the Nigerian company was shown

in the accounts as an associate rather than a
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subsidiary.(Tn) Suzh a distinetion may te fine

but cannut be regnrded as a reliable eriterion in
determining whoiher a company's operations are
multinational in nature or not. When the writer
interviewed some senior executives of General

Fotors ({il.nya) Lid., the latter were wary to

term thi: associate of Gereral Motors (with 51%
sharehoiding held by the Industrial and Commercial
Development Corporation and the rest by the Detroit-
baged multinational corporation) as a Kenyan
company. !'swever, o closor analysis clearly
indicates the great control - financial, adminis-
trative, ecte. - cxeréised over the Nairobi associate
by the octopus in NDelroit. Thus, what matters is
the depgree of manajserial nexus between the foreign

headquarters and the host - country appendage.

This is the approach adopted in this study.

To all the students of the multinational
Phenomena , one thine which is of striking
significance is the mere size of the multinational
enterprise. Comments Anthony Sampson:
"For decades the Companies (with 3 capital ¢)
sSeemed possessed of a special mystique,
both to the producing and consuming

N,

countries. LTheir supranational enterprise .

was beyond the ability of national goverhments\

s
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Thelr inccrs were gFreater than those
of most counvries where they orerated,
th~ir flecti: of tankerc had more tonnage

than any navy, they owned and administered
vwnole ecities in the desert... They were the

first of the global riants."(75)

The o0il companics had seemed often like "private
governments to which the VWestern nations had
deliberately abdicaéed their diplomacy, and
sometimes appearcd as if they were Atlas himselfr,

leaving the world on their shoulders.” (7€)

The % 54.9 billion ~ per - year turnover of
the largsest multinational corpopation - General
Mg&grs - is by far larger than the GNPs of the
majority of member states of the United Nations.(T?)
Union Carbide is another corporate giant with more
than US$ 7 billion sales: "The highly diversified
company embraces more than 350 US plants, churning,
out thousands of products ranging from petrochemicals-
and industrial gases to such well;known consumer items
as Eveready batteries, Glad bags and Prestone
antifreeze.“(?gj It is evident that such colossal
economic power is a factor to be reckoned . with

when one talks of the counterstrategies of the

host countries in the "Third World" vis .a vis

foreign investment.
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From a lawyer's point of view, "the multinational
enterprise breaks dnwn into & clurtcr of separate
corporate cntitie:n, organisca under Lhe laws of
different countrics.” (72)

Legally, the multirational corporution is governed
by several rational jurisdictions since the parent
and each affiliate i= iricorporated by some government.
Each company within the global enterprise has rights
accorded to it by its rovernrent, but there is no
singlellegal regime covering the enﬁerprise in its
entirety: "The multinational enterprise ties several
separate national entities together into a somewhat
confusing legal package. Yet, each povernment has
rights of compulsion and power of protection. Thus,
when the owner of a natinnal corporation is a
corporation in another national jurisdiction, the corpus.
of the person exists in one countr&, under its laws,
while the mens resides in another under a different
Sset of laws. And who can say where the soul of the
entity may be? Questions of loyalty, as well as those
of ability to control, become acute. In a legal sense

the multinational enterprise is an anomaly."(eﬂj

Overall, the legal structure and activities of
multinacvional corporations have generated interest

and attention only in recent years. The international
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company 1is generally taikin as a coprception of
public international lav and not 5 a child of the

(81)

domestiic law rerime. .Accorﬁinq to this approach,

the internationnl company is, from definitional view-—
point, a different product since unlike the multinational
corporaticn it is only crcated by an international
convention betwecen governments as opposed to the for-

mer which is incorporatcd under different national

laws. This distinction is, however, blurred, and

in some writiners, the terns the "international

firm ", the "transnational corporation” and the
"multinational corporaticn”™ are in fact used inter-

changoably.(gg)

From a purely icgalistic viewpoint, the multina-
tional corpcration is scen as embracing three pre-
requisites, namely: (1) a motley incorporation of
companies of different nationality, (2) a connection
in terms of shareholdings, contract, or managerial
control, and (3) the existence of the multinational
corporation as part of an economic scheme or unit
in international economic law. However, much as
these definitional requirements are necessary, they
do not take us very fdr. Indeed, = valid bugbear
of 1awyers seems to be the questionable complacency

to be content with definitions which, more often than

net, are bogged down in colourful but myopic
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euphemisms.  Thus, it is refreshing to come across

a solidly comprehensive definition of the multinationatl

corporation by Norman Girvan:
"When we speak of 'the multinational corporations'
wo mean {ar more than that category of business
orpanisations whose main distinguishing
feature is that they all happen to
opcrate in more than one country. We mean
a large and rapidly expanding sector of the
world economy, characterized by a revolutionary
new system of production and accumulation. The
main features of this new system are diversified
internationalized production under centralised
control; massive size and huge financial
resources of the basic institutional unit;
technological dynamism and vanguardism; and
high apd continuously growing concentration of
economic power. 1In a very real sense this new
system now dominates the world economy, whether
'‘developed' 'underdeveloped' or 'socialist'. Both
quantitatively and qualitatively it is continually
enlarging and intensifying its sphere of
operation and control; attempting to absorb,
subordinate or liquidate all other systems of

production and accumulation. As a result, the



¢t <7 'n of this system is generating

RE i) tensions and conf.radictions - some of
(... it itonal and familiar type, and others
v} appear to be altopether new. We will

. " Lo this system as transnationalized

coiiiatism, the contemporary phace of

intcrnational capitalism which has emerged
(83)

since World War II."

The arproach taken in this study encompasses

the theme Iin Lhe above definition. Thus one of the

pootutaten in the study is the assumption that the

munltinational corporation exhibits the most advanced

form of organization of capital at the present stage

of imperialism. Such organizational ability is,

however, not a result of chance but characterizes the

various factors, which at every stage, made possible

the penetration and expansion of capitalist mode of

production. These. factors will become apparent

1ater when examining the histcrical development of

the multinational phenomenon.

More than 10,700 enterprises are said to
control over 50,000 affiliates outside théir home
countries: "These affiliates represent a book value
of more than US$165 billion. Approximately 80 per
cent of all multinational enterprises, foreign

affiliates. : s . o . :
s, and their international direct investments
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originate in five countriés: the United States,
followed by the United Kinrdon, France, the Federal
Republic of Germany, and Switzerland. Ry

including Japan and Canada, one can account for

-

almost 90 per cent of the international activities

of multinational enterprises."(su)

With such ecoqomic colossus facing the poor
nations, the immediate question is: What is the
impact of these corporations on the development of
such nations? How does the mushrooming of these
economic Hydras affect the role of the poor nations
in developing positively sovereign economic systems
within their borders? How are they likely to_"affect
the vital problems faeing the world today of
polarisation of development and underdevelopment,
rich and poor countries and people?"(SS) And from
lawyer's viewpoint, how useful as a tool of

development is the légal-process?

Toc answer such qQuestions, taking Kenya as an
example, it is important to look at the historieca?
antecedents of this form of business organisation. As
we'are aware, or should be aware, the multinational
.corporation is an offspring of company law (inherited
company law-to be exact) which in turn is of course

about capitalism. In his book,"Company Law and
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Capitzlizm", Tom Hadden correctly nctes that

company law provides the formal lemal structure
Necessary to the operation of the capitalist
System. This observation in turn illustrates
the reason (s) why Xenya is in the position she

is today.

2. Historical Review

According to Karl ™arx, the capitalist mode Of prodguect

tion is bound to revolutionalize production continually
a% well as revolutionalizing production relations
continualiy in harmony to the prerequisites of the
continuous development of the productive forces. Thus,
the history of capitalism becomes that of "the process
of adjustment of production relations to the require-

ments of the progress of productive-forces."{aﬁ)

As far back as the 17th century, European
companies (Dutch, Eng}ish, Freneh) were well entrenched
both commercially and strategically in their trading
centres in Asia(China, Japan, Southeast Asia), Africa
and the Middle East. 1In these areas, and later,

Forth America, in the late nineteenth andg early
twentieth centuries there was an upsurpge in industrial .

growth and significant concentration of production in

large enterprises. This bPhase, as is the case in
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Marxist analysis, was characteriased by the.

(87)

formation of cartels anl ronopolices.

Capitalicm then acsuned a role which only Marx
had foreseen; in Lhe words of Ernest Mandel, a well-
known Marxist thinker, the capitolist mode of
production took on a mjssionary_role. It began to
extend thrcughoul the world ﬁy means of capital
exports thus makine it possible for capitalist
venturcs to be ostablished in countries where
monopolies had not yet e¢stablishced themselves
firmly. Mandel points out:

"fhe conscquence of monopoly in certain

branches and of the spread of monopoly

capitalism in certain countries is that the
capitalisi mode of production has been
reproduced in branches still free from
monopoly control and in countries which had
not yvet become capitalist. This is how

‘colonialiem in all its varieties managed,

towards the beginning of the twenkieth

century to sprend like a3 powder train in the
course of a few decades, starting from the
small part of the world to which the
capitalist mode of productiecn was limited,
and eventually embracing the whole world.

Fvery country on the map was thus transformed



into a spherc of influence and field of

investiment for capital."{ﬁﬂ)

The incorporation of the Kenyan economy into
the intern:tional capitalist system under the
umbrella of British commercial interests, yokéd the
country tc the intcerosts Bf the metropolis. Kenya
being a colony meant Lhat the British imperialist
strategy was geared to creating a local market for
manufacturers from the "Mother Country" and having the

colony as a source of raw materials. This was exactly

what was predicted by Lenin in Imperialism, The

Highest State of Canitalismfsg} to the extent that

the next stage of imperialism would be where the
"have'" nations could and would dominate the "have not"

nations simply by the export of capital itselfr.

Therefore, the main preoccupation of the early
capitalist ventures in Kenya was in the sectors of
agricultural production, ancillary services and the
Processing of primary pr&ducts. Much of the manu-
facturing carried at that time was carried out by both
the metropolitan bourgeoisie and the local settler
class with the Asian community concentrating in the
area of trade. Due to disproportionate political
strength both in Kenya and among allies in Britain,
Furopean settlers pressured the colonial regime into
implementing policies which restricted African

(90)

enterprises and boosted Furonean enterprise.



The: situatin that the British imperialists
vere bend on a policy of simple primary production
in their c¢osienic vhiech were also to serve as
markets iw; Bricvlsh manulonctured goods meant that the
zdequacy o local ~apital was not in their intérests.
Thus up to 1945 Ciere was a tendency by the British
colonial administr:ation Lo "state-manape" Kenya's
cconomy. Certain considerations underpinned this

departurc from Lhe laisses faire philosophy of the

"Hother Country". Tc begin with, the celonial
administration was not all that convinced that the
private enterprisc sector could initiate and carry

out a meaningful development strategy in the use of the
colony's resources. This lukewarm attitude could very
possibly he attributable to the unsuccessful role

Played by the Imperial British East Africa Company.
Formed in 1888 with its operations centered in Mombasa
the chartered agent could not carry out viable commercial

énterprises due to poor communications and inadequate

investment base.

Another consideration ig well highlighted in

E.A. Brett's Colonialism andg Underdevelooment in

East Africa:Policies of Economic Change 1910 - 1939:

"... The British were as committed to
capitalism in Africa as they were at home, but

they recognised that its relationship to the
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state must take into acccunt sharp differences
in circumstances. Mést important espceially in
East Africa was the poverty of both mutecrial
and human resources in the area. There was

no obvious accumulation of local capital or
extensive markets to be taken over... )

-+« Far from private enterprise opening up the
country, it was the government which had to
'pave the way' by extensive public works and
administrative services not only for European

settlement, but also for all modern economic

activity.

... In these circumstances private interests
wishing to cbtain the advantages resulting
from these efforts on their behalf did ﬁot
attempt to enforce the'commitment to

laissez faire which characterized their

1)

activities at home.

Thirdly, the tw6 World Wars no doubt threw the
colony into a serious economic crisissa factor
which clearly made it difficult for settlers to put
in any meaningful investment. Indeed, it fell on
the' colonial administration to come to the aid of
the settlers who would have become broke if their

farms had not been financed by the former.



..71_

The forcgoing factors help Lo explain the
colonial rather indifferent attitude,and sometimes
arrogances towards orranized private enterorise |
in most of this period. Indifference in that
there is little evidence apart from developing

infrastructure, of any positive encouragement for

organised busincss enterprise.

One writer has illustrated the effect on
company formation in Kenya arising out of the
British colonial government's disenchantment with

p— . . (92)  7The
significant accumulation of local capital.

first period of company formation, from 1907 to 1922,

was characterised by a low level of investments which
were mainly in the sectors of agricultural production,
land and property. After 1922, there were manifestations
of expanding capitalist development "with an increase

in the number and viability of firms as well as the
scope of investment." (93) Even after the intro-

duction of the tariff structure which served in
brotecting local processing and agricultural

industries - there was no marked degree of manufacturing

Oor secondary industry,

It was only after the Second World War that
we find emergence of g more benevolent attitude.

This is explained, inter alia by the change in the

economi¢ order Farticularly with the rise of
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North America and Japan as major producers. The
following extract from the speech of the Secrctary
of State while opening the conference of African
Governors marks a sicnificant shift in economic

and hencc the colonial company policy:

"As I have said before we were primarily concerned
with utilities and agriculture; trying to et
the necessary cquipment and background on

which the economic life of the territories

could go on. Now we must help to carry things

a staje further by encourapging enterprise bhoth
public and to some extent private enterprise

in opening out increasingly the economic life
and improving the economic étability of various
territories. On that basis we decided that it
was necessary to give, every possible encoura-
gement to new capital to come into the country.
One more thing should be added because it
represents part Qf the economic policy being
worked out. We are conscious that if people are
to be 1invited to sink more capital into the
develcpment of enterprise into the colonies a
genuine effort must be made on our part to

help them in the world market in the marketing
of théir goods and also in trying to secure

them a fair retufn, a just price for the product
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that they secek to bring us."(9)

The new economic policy which scught to attract
new investments and also to use territories as markets
for goods manufactured at "Home" was accompanied by
a relaxation of the attitude towards private enter-
prise. Thus, we see the colonial administration
adopting a line of encouragement resulting in

incentives in the form of tax concessions.

In this "enlightened" stance, the colonial

government accepted the Report of Taxaticn Inguiry

Committee which inter alia recommended that incomes of

companies should be given a preferential tax treatment.
The Economic and Commercial Adviser accentuated this

in his address in Legco:

"... It was our object in makinglrecommendations
to indicate in which way the fixed weapon,

or the fixed medium, could be made used of to
build up that economic potential. In a new
country not only must the fiscal policy be
related to the economic capacity of the

country to pay but its greatest necessity is to

fructify the land with capitai,n(9%)

Commenting on the Repcrt of the Royal

Commission on Land 2nd Populatioan in Eas+ Africa, the
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Governor of Kenya stressed that it was the policy

of the colonial administration Lo ensure that he:lihy
industry continued to be encourajed in every possible
way, the emphasis beins "encouraming suitable private
enterprisz, whether the necessary capital comes fronm
the United Kingdom or suitable foreign sources, and not
on State financial development outside basic services

n(96)

much as railways, water and rcads. Since

there was a limit to the British capital which was
available for export overscas, the colonial Government
considered that the greatest possible advantage should

be taken of suitable foreign investment and technical

help.

Of course a factor which_supported the
establishment of the multinational corporation
(notwithstanding the colonial policy of regarding
Kenya as an economic satellite for manufactured
exports and an El Dorado for natural raw materials)
was the banking network. The big names, some of which
still survive, in one form or another were: Barclays
Bank (D.C.O.),the National Bank of India and the
Standard Bank of South Africa. The expatriate banks
during the early days did not distinguish betﬁeen
territories of their operation and the metropolitan

area where their head .offices were situated.

r



These branch banks in the overseas countries
operated in the same manner.and on the same principles
as branches of their head offices located in the
various regions of the metropolitan country itself.

As these banking institutions were serving mainly
the "home interests", they were quite instrumental
in oiling the colonial industrial engine. This feature

is hammecred on by Lenin, thus:

"The concentration, the monopoly arising
therefrom; the merging or coalescence of
banking with industry: this is the history of
finance capital and what gives the term

- . . q
'finance capital' its context."('?}

In the casc of Kenya, as was the case of the
other colonies, direct investment was a way of ovepr-
taking control over another social unit by means of
capital export. This takes the form of establishing
@ wholly-cwned subsidiary firm, the large multinational
corporation being the investor. This was possible
as a result of wholesale introduction of British
company law into the country. The economic bedrock
of company law was, and is, freedom to set up and
operate commercial enterprises on terms/allowed /which .
capital to be raised by independent investors for

the running of a conmmercial venture by entrepreneurs and
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managers. The net result was/is that the investors

or shareholders should be frece "to withdraw their
capital from a concern, without damaging that concern,
either for consumption or for reinvestment in a more
profitable enterprise.“{gT) Thus, the multindtional
corporation which is a diréct product of the
capitalist system of law is basically concerned with
"the benefit of the shareholders as a general body".
As every student of company law has learned almost

by heart, "the law does not say that there are

to be no cakes and a2le, but there are to be no cakes and

ale except such as are required for the benefit of the

company."(gsj

Kenya's independence in 1963 did not mean
disengagement from the political, economic and
social edifice established by the colonialists and
the basic structure still remains "externally
oriented, in part through the continued influence
and control of strategic sectors of the econosmy
by multinational corporations."fﬁn) Of course there
is the talk of Afriean Socialism which lays down
in broad terms the Government's policy in the field
of ecbnomy. But it is evident that fine rhetoric
which speakq of "socialism" in the sky of

conceptualities can never take the place of hard deeds
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in replacing the yesteryecar colonialism. ™he

Vhite papver on African Socialism and Tis anlication
(100)

to Planninr in Xanya talks of "estallishingp

Africans in a firm positicn in the monetary sector

by ensuring that a larpge share of the planned new
expansion in African owned and managed." Yet , external
economic dependence continues to be the pattern of
development althoursh of a chaﬁned nature:"... Through-
out the confused talk about African Socialism for

Kenya there is the basically false assumption that
there can be a harmony of interests between private
capital, including private foreipgn capital, and
Gevernment as the raepresentative of the publie

interest in Kenya.(101)

As historians recall, the colonial pattern of
foreign capital investments was peared towards labour
intensive export-oriented primary producing areas witih
the attendant abundance of cheap, unskilled labour.
The colonial econoﬁic system has, however, undergone
great éhanges, especially after the second World War.
There has been a pronounced shift from primary
production‘to processing industriesrfrom export-
orientation to import substitution, from iahour
intensive, primitive techniques to scientific capital

intensive more up-to~date ones.

Another notable feature is the rather diminishing
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role of Great Britain as a leader in the economic
domination over Kenya. The United States of

Amcrica seens set to take over the lead and Japan

has joined the ranks of creating the "Invisible
Empires." Thus companiesllike Union Carbide, Del
Monte, Mitsuil, etc.,have extended their tentacles
to the country. True, there have been some forms of
control over the power of the multinational
corporations but these have not been effective. The
neo-colonial 1ink characterized by a combination of

formal state sovereirmnity with de facto dependence

and exploitation by foreign monopolies continues.

3. Evaluation of the Multinational Corporation

Multinational corporations are not in Kenya
for the country's health. As Lornho's accountant
has said:"When it comes down to it, there is only
one thing that matters, and that's the cash we can

n(102)

expect to receive in London. ~ During the

period of the launching of Recthmans of Pall Mall
in Kenya in 1966, the then Vice-President of Kenya
who was about to resign from the second/Government/top

post to direct the multinational corporation's activi-

ties in the country was asked whether he did not
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foresee any conflict in hic staunch opposition

of apartheid and his ncw role as a cog in the

giant's wheel of grewth which partly thrived on

South African intcrests. His answer: I'm talking to
yYyou not as a politician but as Chairman of the cémpany.

Here all I am ccncerned with is the interest of the

company."{ln})

Multinational ¢orrorations have been described
as "efficient instruments whose role should be X
primarily geared to ... the problem of producing more vlﬁ
goods, more foodstuffs, more products and services, and
thereby raising the overzll living standards of the

w(104)

whole ponulaticn of the host country. How true

is this?

In the first place, direct foreign investment
- involves much more than the simple transfer of
capital or the establishment of a local factory in a
"Third World" nation. (The words of the late
Ronald Ngala are apt here: "...Capital should not be
“just like river running from Lendon, coming to Nairobi,
back to London. That kind of capital flowing from London to

Nairobi and back to London is no use to our peOple."(105))

Multinational corporations carry with them techno-
logies of production, t7stes and styles of livine,

managerial services, diverse business practices,
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including co-operative arranpements, marketing
restrictions, advertising and the phcnomena of trans-
fer pricing. Unlike certain types of foreign aid,
the purpcose of multinational corporation activities
is far from charitable. In many instances, they

have little to do with the development aspirations

of the countries in which they operate.

The advocates of private foreign investment
tend to be free-market, private enterprise, laissez-
faire colonialists who firmly believe in the efficacy
and beneficience of the.ﬁree market mechanism where
this is usually defined az "hands off" policy by host
Governments. However, the actual operations of
multinational corporations tend to be monopolistice
and oligopolistic in practice. Price seftting is
achieved more as a result of international bargaining
and collusion than a natural outgrowth of free market
supply and demand. Professor Benham in the book

Economic Aid to Underdeveloped Countries(corréﬁﬁT?K

notes that it is pleasant to feel that you are
helping your neighbours, and at the same time

increasing your own profits.

And the late Kwame Nkrumah, in his book

Neo-Colonialism ~The Last State of Imperizlism states

that at its imperialistic stage, finance capital's
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primary necd is to find spheres of overseas inve-
stment. which will return profits at a greater rate
than can be obtained at home. Nkrumah further
observes:
"The many consortia which are being established
in the majority of the new states revolve
largely about the same financial and indus-
trial groups that have rooted themselves
firmly since the inception of colonial rule.
Such changes as there are correspond with the
changes of influence that have occurred within
the groups themselves. The dominating influence
is held by the ubiquitous American formations
of Morgan and Rockefeller, with their British
and European associates following behind. Dying
colonialism is reviving in the international

coalitions of neo-colonialism. These coalitions

of competing organisms reflect the global character

that financial monopoly has attained under

the dominance of the most powerful imperialism,
that of America. They are also a sign of

the struggle for the survival of the older
imperialisms against the fierce questing of

the more powerful aggressiveness of American
imperialism, whose vaster productive forces is

driving it outwards more and more.”(106)



The rol+e of Firestaone Tire Rubber Company in

lLiberia is one illustration of the strangulation

efferte by a multinational on the national sovercignty

i Firestone was invited into Liberia in

a4 orountry.

the 1970%s at a time when the fledging "slave free

country' was nearing the shores of pauperization.

Hitherto, Liberia had depended on loans from Europe

to bolster her sapging cconomic base but the

" . s .
ad wroght disastrous ramifications

dependence b
h

which were hightighted by the lynching of the first

President to arrangc 2 European loan.

Liberia thought that a loan offered to it by

Firestone might loosen its dependence on Europe.

Accordingly the American firm was offered far reaching

concessions:

v“Ihe Company wWas granted the right to

introduce extensive rubber plantations, which,

even in 1970 Firestoneé claimed were the

largest in the world. However, the loan

involved a virtual reorganisation of

the Liberian governmeut's control over

finance. It acquired an American financial

adviser, who was to be nominated by the U.S.

President, and a number of American subordinate

advisers and auditors who had extensive

powers. The company controlled the only
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local bank, and the government was not
permitted to raise any debts, either

external or internal without the permission

of thesc Americans. The company also held all

the most important distributorship of United

States and European consumer goods and could

even influence the price of rice, the staple
jtem in the Liberian diet. Labour relations

were fairly tense. Viages were lower than those

in the Gold Coast and Nigeria and after one
dispute in which a number of rubber trees
were burned, Firestone set up its own

security system! (107)

Quite an anomalous situation! This could only

fuel disapreements, suspicion and Dbitterness

host country. It was, therefore, not

from the
the loan was finally repaid in

surprising that vhen

1952, the country -~ which even today religiously

follows a capitalist'path albeit the beguiling

political tag of humanistic capitalism - erected a

monument whose dedication fittingly read:

wphis monument erected by the people of
Iiberia is dedicated to the great relief
prought to the country by the Tubman admini-
strat%on in the retirement of the 1926 1loan

with its humiliating and strangulating effects
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on the economy of the nation."(10%)

The Firestone Tire & Rubber Company operated
in Liberia for more than 10 years just srowing and
exporting rubber and it was only in 1970 that the
multinational corporation agreed to establish a
fully integrated tyre manufacturing plant in the
country. Despite the tarnished history, the
company has been growing bigrmer and bigger and is now
the world's second largest producer of tyres next to
Goodyear. Its operations have been introduced into |
Kénya where the company has established its 60th
factory overseas, notwithstanding poir guality

standards of the company's productsl(lOgj

' Any observer of Chile knows that not only ITT
but other multinationals conspired with the CIA and
elements in the State Department to bring down the
government oi Allende., with repurcussions not only
throughout Latin Ameriéa, but also in Europe. Simi-
larly, one does not need a Leninist theory of imperial-
ism to see the manner in which the 01l multinationals
and foreign powers brought down Mossadeq when he
tried to nationalise the oi1l majors, with a delayed
political impact in the rise of OPEC from which the

- .’1 -
world 1s still reeling. There are also some arguments

(for example a recent article by John Kenneth Galbraith



n (110) Y that multina-

"In Praise of Mullii=tionals
tionals have promotc: "a more rapid spread of technology,
a better internatio:#l division of labour, greater
productivity, greatcr aggregate employment" and that

this is "the old casc for international trade." But
Bertil Ohlin, rccently gdined the Mobel Prize for

a book which mainly pointed out that direct foreign

production tends to substitute for trade.

"It is in the "Third World" that the activities
of multinational companies come into critical focus
and where conflict of interest is most likely to
arise. At best they can make a valuable contribution
to the development of a country's economy; at worst
they display an attitude which puts their interests
above those which are best for the host country - hence
the statements from men like H.Walter, the chairman
of a multinational food company, writing in the

Columbia Business Journal on the subject-of marketing

in developing countries.
"How cften we see in developing countries that
the poorer the econcﬁic outlcok the more |
important the small luxury of a flavoured
scft~drink or smoke... to the dismay of many
" would-be benefectors the poorer the malnouri-
shed ar~2, the more l1ikelyv they are to spend

a disproportionate amount of whatever they
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have on some luxury rather than on what Lhey
need... Observe, study, learn. Ve try to do
it at IFF. It seems to pay off for us.

Perhaps it will for you too."(lll)

As for transfer of technolorical benefits, a
UN study between 1960 and 1970 found that the
proportion of foreipn technology contracts which
contained prohibiting 2r limiting clauses on
exports was 997 in Peru, 97% in Mexico, 93% in Chile
and 83% in Bolivia. (It has been estimated that the
"Phird World" holds only 1 per cent of the world stock
of patents). As for other contributions to interna-
tional trade a 1973 UN Report on the "Flow of
Financial Resources, Private Foreign Investment in
Selected Developing Countries" stated that:"We may be
Justified in concluding that they (Global corporations)
do not offer any marked benefits to the host

.countries.

* i There are ofher abuses brought about by the -
protected MNCs: the 1978 US Supreme Court decision
upholding the rights of the government of India, Iran.
and the Philipines to sue six Pharmaceutical companies
for allegecd price fixing- the 1975 ruling when
United Brands was fined £400,000 by the Europen

Commission for commercial maipractice.
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ly, The Multinational Corooration and the

Challeni¢ cf Capnitalism

The authors of Lonrho - Portrait of g

Multinaticral note that Lornho's ambitions now stretch

beyond the borders of Rlack Africa. Rowland has

said that the "future lies with internationai
companies, with consortia set up by different nations
getting together and tacklinm today's needs all over

the world."(112)

The authors of the above quoted book very
correctly point out that the real challenge to
Lornho's future lies in the possibility of an
African and Arab challenge to capitalism itself and
to its major agencies in the multinational companies.
"The devotion of these to the priorities of private
profit have come under increasing attack even by
conservative Arab regimes, which have sought to disposse-~
SS§ the cil multinationals of their traditional role in
dominating supply and marketing."fllz} The authors

continue:

"In an era when there is a mounting hostility,
within the very homelands of capitalism, to the
role of the multinational as an exercise of

power without acccocuntability, the role of the
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multinational is unlikely to escape

scathing criticism in Africa. And the
criticism must be the more scatning to the
degree that the multirationals are inevitably
associated with Western economic dominance.
Ultimately, however, the question must and
will ©be asﬁed whether the sort of system
represented by the multinationals is
necessarily the most just and productive for
Africa. The issue is not whether Lornho is
the unacceptable face of capitalism, but
Wwhether capitalism is going to have an accepta-

ble face in Africa at a11."(114%)

Quite a number of countries in the "Third wWorilg"
are quite liberal even though the appeal to foreign
capital does present certain dangers for the host
country's economic and political independence. The
pParadox of privaté international investment lies in
the contradiction between the investors' interests
which are purely commercial, and the host States'
requirements for its economic and social development.

The words of Justice Harlan in the Sabbatino case

still gives cause for concern:

"...Expropriations take Place for a variety

of reasons, political ang ideological as well
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as economic. When one considers the variety
of measures possessed by this country to make
secure foreign investment, the permisive or
coercive effect of judicial invalidation of
acts of expropriation dwindles in comparison.
The newly independent states are in need of
continuing forcirn invéestment : the creation of
a climate unfavourable to such investment by
wholesale confiscations may well work to their
long-run economic disadvantage. Foreign aid
given to many of these countries provides a
povierful lever in the hands of the political
branches to ensure fair treatment of United States
nationals."fllS)

Thus poor nations are faced with undue pressure on

one hand and poverty at home.

Partly because protectionism in developed
countries is difficult to get rid of, partly
because more aid ‘is hard to come by, less developed
countries have looked for partial solutions in the
f'ield of expansion of manufactured exports. This can,
for example, be seen in the OAU Document'(Document
C!/251) drawn up hefore the cenvening ¢ the secend
UNCTAD in New Delhi in May 1967. ‘The Export Com-

mittee on Tracde and Development of the Organisation
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of African Unity and the Workirp Party on Inter-
Africa Trade of the Uil Economic Commission for

Africa decided to call joint mez2tings to discuss
Africa's objcetives and stratoegy at MNow Delni.

Among the outcome of these meetings were various
recommendations on the "Exbansion and Niversification
of Exports of Manufactures and semi-manufactures of
developing countries." Early 1970 was designated as
the date on which a geﬁeral system of preference

was to enter into effect. The general system of
preferences was to include processed and semi-processed
agricultural and primary products so as to be closely
related to the present and foreseeable production
capacities of African countries. 1In addition, ;he
general system of preferences was, except on proven
grounds of over-riding national eccnomic interest, to
provide for duty-free entry. Moreover, no retaliatory
discriminatory measures should be taken by any developed
country against any developing country on account of
Preference granted by the latter to developed countries
a8 & result of contractual obligations undertaken before
the entry into forece of the geiteral system of

preferences.

The main difficulties in expanding exports of
manufactures have been deseribed as restrictions

imposed by the advanced countries, and the questionable
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policies in the developine countries themselves.

The devalored nations have removed some of the
restrictions- althcush not of greal relevance to
industris? stratcmy in the less developing countries;
on the other, tho poor nations seem to be clamduring
for prefcronces without having a solid and sustained

industrizl stratesy in the first place.

The simple {act is that unless the poor
countrics ostablizh meaningful industries as opposed
to industries run by multinational corporations and
other ncbulous forms of industries like assembling,
there is really little point in insisting on
preferences in rocpect of manufactures and semi-
manufactures. It is regrettable that some UNCTAd
members whilst sceing the right path of self-reliant
industrial strategy have nevertheless opted for

new-colonial form of industrial plants.

.Addressing members of the Association of
Commercial and Economic Diplomats in 1979, the

Kenya's Minister for Commerce and Industry stated:

"Multinational corporations are unique
instruments for transferring technological
know~how, management abilities and capital

to countries wanting rapid economic development.£116)

Moting that the relationship between the Kenya
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Goveranent and the multinational corporation was
something "akin to marriage where it is incumbent on
both sides to work hard everyday in order for the
union to suceed'", the Minister urged multinationals
to adjust their policies to suit the interests of

nationa! povernments before any services corporation

could develop.

Citing some of the factors of the "'unacceptable

face of capitalism' brought about by big businesses,
the Minister observed that multinationals often
employed arbitrary pricing policies which sometimes
deprived the host country of valuable foreign

exchange as well as tax revenue. Such techniques were

often used to evade local currency regulations.

"Ihird World" countries like Kenya are, in

the context of international capitalism, experiencing

the kind of dependent development we have been

discussing. Such countries may show very rapid

rates of increase of Gross National Product (GNP),

at the very same time that the material wellbeing of

the mass of the people remains stagnant or even

Wwith reference to Kenya, the present GNP

. (11T) . _
is US$2,900 million , quite an impressive figure by

declines.

the standards of the poor nations. However, this is in

no way a good indicator with regard to the wealthy
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of an ordinary peansant who has to toil on the
shamba for abhout # to % ycovrs Lo earn one month's pay
of an averasce crecutive of a multinational corporation.

Thus the counliry would seem to be pursuing economic

grovith rather than development and to be importinp

forcign models rather than evolving indesenous ways

of doing thinms with a dozinm hope that in the long

run the adopted development will lead to greater

independence because she will have developed the

skills and infrastructure to take over by themselves.

The position in Kenya has been that a signifi-

cant part of the lccal bourgcoisie 'is in effect sympa-

thetic to the multinationai corporations and there

has been no significant effort to indigenise the country's

economy. The words of Richard Sandbrook are handy

here:

"although the political class bases its

privileged position in the first instance upon

its control of the political apparatus, it has
_also linked its future to that of foreign

capitalist interests. This class provides the

investment climate within which the ‘external
estate! of international firms seeks to ereate

further wealth and 'modernize' the economy.

It is not only Marxists who suggest that the
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metropolis mav have more control over the
¥envan ¢ onomy than in the colonial past, owing to

the intertwining of the interests of the

indigenons political class and big (i.e. foreign

v (118D

contraolled) businessd’

Poor nat ions never have been nations. Independence

might have resulted in a shife of economic dependence

from Francc¢ or Britain to the USA but it has not
changed the fact that the poor nations arc at the
bottom ond of a world-wide imperialist structure. In
a4 such a situation, Kenya's challenge is to disengage

itsclf from the web of international monopoly capitalism

by evolving a coherent internal stratcpgy of sclf-
reliance, a process which is not yet in sight. This
is borne out by words by Mr. Mwai Kibaki, Minister
of Finance, when speaking at a party hosted to mark
the inaugration of Barclays Bank of Kenya Lcd.

Noting that Kenya was no longer experimenting with

development ideologies, the Minister (who is also the

country's Vice—President) noted:

"We have found our way in our experience of

We know where we are going

v (119)

the last 15 years.

and we know who is going there with us.'

The above statement summarises quite unerringly the
tranquil and complacement relationship existing

between the Kenya Government and the multinational
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CHAPTIER I1T

THE NATURE OF INVESTHMEINT INCENTIVES CIFERED

BY THE KEIYA GOVERMMENT:A! APPRATSAL

1. Lepgal Guarantees in General

To what extent can legal commitments, on the
part of sovereign gcvernments, be harmonized with
their powers and responsibilities as national 1legisla-

ters?

{First, let us take the position of investors.
These need to be assured that there is 1little or no
possibility that an unfaﬁourable legal situation will
be crecated at a later date. These . investors gain
some assurance when a favourable legal situation has
existed for a sufficiently long time, or when the
country's economic and political structure is so
stable that there-is little probability of any radical
change in the immediate future. In addition, foreign
investors wish to be assured that they will avail
themselves, both at present and in the future, a
definite legal treatment, specified in the relevant
legal instruments, and that consequently they need
not fear any major changes in local legal or political
conditions that would be unfavourable to their -

interecsts.

Lezal guarantees to foreipn investors are
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issued by states to either a single state,
several states, a catepgory of private persons or a

single private person.

Guarantees are sometimgs granted within thé
framework of international instruments in which case
they form a part of the international legal regime;
in other cases, they (puarantees) may originate in

provisions of municipal law and instruments issued in

accordance with them.

States may grant protection to foreign investors
by concluding international agreements regarding
foreign investment. Capital - exporting and capital -
importing states may conclude bilateral agreements,
or all states may conclude a single multilateral
convention governing the treatment of foreign invest-
ment. On the other hand - and as is usual - each
state may guarantee the security of investments of
foreigners in the state or of investments by the

state's nationals abroad, by means of general promises

or of specific instruments addressed to each particular

investor.

The proposition to adopt an international code
as regards the prctection of foreign investments has

been mooted since the "free trade philosophy" got
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accentuated from the early 1920s. After the Second
World War, the winds of optimism(fanned by the increa-
sed consciousness of international economiec problems
and the search or an amicable comity of nations) were
such that an idealistic movement took form towards

the achievemen: of such a coae. But the movements'

hope proved forlon in the end, and for good reasons.

In the first placeé, there was the Charter of the
International Trade Orpanization (ITO) signed at Havana,
Cuba in March 1948. The relevant prcvisions had been
incorporated in the Charter at the demand of powerful
American business groups but the lot of the poor

nations was given some attention in the final deliberations.

The Charter expressed the need and the salutariness
of international investment, private as well as public,
and the creation of a machinery for protecting the
capital supplied thereof. Capital-importing countries
undertook in the Charter to avoid"unreasonable or
unjustifiable action" detrimental to the foreign
‘investors! interests, to provide reasonable opportunities
acceptable to them and adequate security for existing and
future ivestments, to give due regard to the desi-
rability of avoiding discriminations as between
foreign investments and to enter into consultatlon or

negotiations with other governments with the object



of concluding bilateral or multilateral arrecementis
relating to such matters." At the other cnd of the
spectrum, the Charter expressly espoused the right

of capital-receiving countries to interfere with

foreign investments through screening restrictiéns

on the ownership of enterprises and any other

reasonable requirements. Such a provision was obviously
incompatible to the interests of the American (US)

bipg business and this opposition no doubht sapped

the support for the Charter and indeed resulted in the

non-ratification by the Washington Administration

and other signatory states.

Another multilateral international instrument
dealing in part with the protection of private interna-
tional investment was the Economic Agreement of
Bogota, signed at the Ninth International Conference of
American States on May 2, 1948. The relevant provisions -
that is articles 22-27 - ¥hich form Chapter IV of the
Agreement , are similar to those enshrined in the

"Havana Charter, though the former are more comprehensive
and forceful. There is re-assertion of the beneficial-
ness of foreign investment and invocation of general
guarantee cf "equitable treatment", especially non-
discrimination, transfer of technology in its various
forms is dccomodated, and so is the need to lighten the

Lax burden, when excessive. The Charter also forbade
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the imposition of "unjustifiable restrictions" on

the transfer of earning and capital outside the
capital-receiving state. Nationalization wvas allowed,
but that this should be non-discriminatory and in
accordance with local legislation, and that once carried
out, there should be paymen£ of "fair compensation in a
prompt, adequate and effective manner." T™he Charter's
provisions becane terminalogically anaemic “hrough the
constant use of indefinite words such as "appropriate",
"unjustifiable", "just" or "equitable". VWhat's more,
several states attached at the time of sipnature
express reservations on the scope and effects of the
relevant articles, especially the article dealing with
expropriation. The Bogota Agreement, like the ITO
Charter proved to bhe another still-born baby and has

never become legally effective.

The likelihood of a general consensus embracing
an effective investment code is fettared hy various
considerations. A code's ﬁrovisions, if they are to
afford some protection to foreign investors, would have
to 1limit the sovereifnity of all states participating
in it:(l2o) In addition, it is palpably clear most of
the proposed international investment codes are unilateral
in a number_of ways. Such codes usually show unabashed

pull towards the protestion of the investors' intere-

sts to the disrerard of the host states! interests.
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Such an approach cannot bte justificd whatever allowances
are made, as for example the scarcity of capiial. The
misleading view is that it is the foreirn investor
rather than the host state that is in need of prote-

ction.

The realization of the difficulties besetting
the creation of an investment . code is one of the main
reasons giving rise to the trend of major capital -
exporting states' predilection fopr bilateral agreements
on the protection of private foreign investment. The
trenduwis of course a relatively new phenomenon. Granted
that in past provisions concerning the protection of
foreign merchants and investors had been concluded by
the capital - exporting countries, nevertheless the
post-Second War treaties were on the trader and merchant
basis rather than on the industrial investor level. After
the war, treaty provisions dealing with investment and
investors gained significant importance and practice.
The United States first inaugurated a series of treaties
dealing. chiefly with investment problems.. The United
Kingdom did not follow the American example until
recently- for several years it continued to conclude
" occasional agreements dealing in a rather éeneral
manner with foreign investments, in its treaties with

underdeveloped countries. Since 1957, the Federal
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Gerwmany 1o L'y benficiary and thus has more advanta-
geous posilion vis-a-vis the Treaty. So the sweet
phrasc, "nuztlionals or companies of either contracting

party" may e alriecht Crom the point of legal finesse
but definit !y exhibits unmitipated nescience o} t he
ABC of econoumics which is .partly attributable to

the absurd ¢r.ditional approacn that law can develop
independently of the manifold incursions of political,
and cconomic domains. Asrepards the .repatriation of
capital and profits in the event of liquidation, the
foregoing obscrvation holds water since Kenya has not
invested any capital worth that name in Germany.

In the same vein, the Treaty in its exhibition of
"equality to contract™ states that Both countries
undertake to promote as far as possible_the investment
of capital by their nationals or companies and "admit
such investments in accordance with legislation."
Naturally, the Treéty also affords the facilitation of

travel and residence of would be investors.

Some of the other observations made in
connection with investment codes are also applicable,

mutatismutandis, to bilateral treaties (e.g. the one

already referred to between Kenya and Germany). A
Treaty's language is usually general and amenable to more

than one interpretation. The protection afforded to
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investors is also limited bty the fact that the treaty

is going to apply to all investments regardless of type
or sjze. A capital-importinpg state may be prepared

to offer more extensive protection to certain igdividual
investments or cer*=3in kinds of investment, but rarely

will it be willine *“o expand it to any and all

investments.

2. Lepal Protection Under Mnnicipal Law

In view of the difficulties and limitations of
international arrangements, multilateral or bilateral,
the need for legal guarantees to foreign investor is
chiefly through municipal state action. Since it is
the capital-importing states that are in need of
foreign capital, it is usually they that offer legal

guarantees to prospective investors.

(a) Foreign Investments Protection Act

In Kenya, for example, the major instrument for
foreign investment guarantees is the Foreign Investments

Protection Act.clez)

Under the Act, the Minister for
Finance may in his discretion, issue a Certificate of
Approved Enterprise to foreign nationals who invest
foreign assets or re-invest their profits in Kenya, if the

Minister is satisfied that the investment will be of



"economic benefit to Lhe country." Now "economic
benefit" is a loose torm whose interpretation can.
diff'er from place to place depending on the

economic system being; adopted. However, in the case
of Kenya, a writer has put the proposition that the

phrase has been interpreted to mean that a project will:

(a) lead either to an earning or saving
of foreign exchange, or

(b) result in a gain or technical knowledge
to the country, or

(c) result in an increase in the economic
wealth and social stability of the
country by raising the national income
or promoting the diversification of the

(123)

economy.

Section 8 of the Foreign Investments Protection
Act reads:

"No approved enterprise or any property belonging
thereto shall be compulsorily taken possession of,
and no interest in or right over such enterprise
or property shall be compulsorily acquired, except in

accordance with the provisions concerning compul-
sory taking of possession and acquisition and the

payment of full and prompt payment of the

compensation contained in Section 75 of the
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Constitution of Kenya (i.e. Act No. 5 of 1969)'.

On the eve of independence, there were fears from the
owners of private enterprisces that there would be
political instability under Black rule and that the
security of private property would consequently be jeopar-
dised. This was so notwithstanding assurances by the
ruling party KANU (Kenya African National Union) that

the Administration on the morrow of independence would
willingly accommodate foreign investments and offer the

(124) The Government in

necessary protection thereof.
introducing the Foreign Investments Protection Bill
underlined that there were four ways in which they hoped
to accelerate industrialisation in the country. One of
them involved Government investment in the industrial
sector either singly or in a joint venture with a private
investor. The second was the encouragement of investment
for industrialization by local citizens as individuals or
in company. The third was the promotion of the
co—operative movement in the field of commerce and
industry and the fourth one was the encouragement of
foreign investment. It was mainly the latter method

of accelerating industrial development that was the hub
of the f;reign Investments Protection Bill. Thus the

Bill sought to strengthen the Government's policy

statements on investment by giving these a legal aura.
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Such sentiments were described by one Member of

Parliament thus:
want to develop a dcmocratic

"o I0. . we
socialism in this country - a socialist must
be democratic - then first of all we need %o

secure that property shall be respected.

This is one of the things which this Bill is

dealing with. Secondly, we need to assure

they invest here

foreign investors that when
w(125)

this investment is not going to be grabbed.

1aissen-faire, then the Foreign

In the spirit of

Investments Protection Bill constituﬁed in effect
"a bill of rights for foreign investors, guaranteeing

freedom of repatriation of profits (in proposition to

share of equity
and abjuring expropriation

the foreilgn ) interest and repayments on

foreign loan capitals,
without good cause.“(126) The Certificate of Approved
Enterprise, which is the foreign investor's guarantee
of compensation in the event of nationalization is

hout much difficulty.
s are usually approved by the

granted wit Applications for

repatriation of dividend
Fxchange Control Department of the Central Bank without

much difficulty.

Constitutional Protecticn

(b

The case of Kenya 1s gquite interesting in that
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foreipgn investment is guaranteed in the Constitution.
Expropriation of property is undertaken only when the

followin~ conditions are satisfied, that is to say:

(1) the takine of possession or acquisition
is necessary .in the interests of defence,
public order, public morality, public
health, town and country planning or the
development or utilization of any
property in such manner as to promote

the public benefit; and

(2) ‘he necessity therefore is such as to
afford reasonable justification for
the causing of any hardship that may
result to any person having an interest

in or right over the_property; and

(3) provision is made by a law applicable to
that taking of possession or acquisition

for the prompt payment of full compensation.(l'

In the case of New Munyvu Sisal Estates Ltd. v.

A-1ly, the plaintiff claimed compensation "in terms of...
the Constitution of Kenya for land and certain movables
which the plaintiff alleged had been wrongfully and
compulsorily taken of" by agents of the Government. The
Government admitted liability acknowledging that

"t he Government was by virtue of the Constitution and
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Common law obliged to pay compensation to the
plaintiff" and accordingly paid into court a sum in

"full satisfaction of the plaintiff's claim."(128)

The constitutional safegﬁards offered can be
explained easily. In the first place, the Constitution
of Kenya, though arrived at after lengthy negotiations,
cannot be said to be authentically Kenyan. The
"Mother Country" with its "kith and Kin" living in Kenya
was keen to see that the sanctity of private property
was spelt out in no uncertain terms. But behind this
facade was the surveyed capitalist path to be followed.
This situation clearly vindicates the thread of
analysis in this study, namely: the principle of class
interest cannot form the basis of state, for classes
represent private interests and thus the state becomes
the instrument of private property contrary to the
overall well-being and interests of the entire nation.

A radical !"ember of Parliament was aware of this
during the Parliamenfary debates on the Foreign
Investmehts Protection Bill when he stated -in effect

-that the Bill smacked of a colonial imprint:

“:..the So-called guarantee in the Constitution
was imposed on us by the imperialist governpent
because it was only interested in its capital
in this counfry; it was not interested in the
benefits which our people get from those

investors but only to see that its capital was
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safeguarded."(lag)

(c) Concessinn Apreemonts

State guarantees to Foreign investors may also
be specified in character deésirned to serve the needs
of particular investments. Of int=2rest is the
concession agreement which involves the conclusion
between a State and a private person and providing for
the gran£ hy the State to the individﬁal of certain
rights or powcrs :hiéh normally would belong to and
be exercised by the State. Typical examples of
concession agreements are-those relating to mineral and
other natural resources or to the operation of enter-

prises of public utility.

Prospecting and mining for minerals in Kenya
are controlled by the Mining Act and its subsidiary
1egislationg13ﬂ) Titles which may be granted under

the Mining Act are as follows:

(a) Protection Area - This is a temporary

exclusive right to prospect which may be secured con any

land open to prospecting by the holder of a valid

Prospecting Right.

(p) Exclusive Prosnecting Licence - This

offers protection while one is prospectins.
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(c) Special Licences - As the name implices,

these are of a special nature and such licenses may he
granted only in respect of land which has be¢en closed

to prospecting and mining by the Government and which

is re-opened specifically for the purpose of the ~

licence(s).

Although the British compénies, British
Petroleum and Shell have failed to met o0il, they have:
retained an important offshore concession. In terms of
Third World oil-politik they had, after all, done their
prospecting duty in a country wvhere they enjoyed a
large slice of distributive business, not to mention a

stake in the Mombasa refinery.

Total Exploration (a subsidiary of

Compagnie Francaise de Petroles) in which the French

Government has 30% stake has formed a partnership
with the Kenya Government to cover a 40,00C sq. mile

area off.the coast beyond the 200 metre watermark.

Chevron have a vast middle section oﬂ land,
flanked by a Burmah - Adokre -~ City Services concession,
.and another operated by a Whitestone and Louisiana Land

and exploration partnership, while on the other side
of the Chevron stake there is a consortium of Canadian
companies and the American Louisiana.Land, and Louisiana

I.and are in one an adjacent block with Whitestone
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Industrial, a Texan outfit. Oceanic have a

concession on the Tanzania border. B.P. Shell's

of fshore licence takes in their o0l1d hunting ground north
of Mombasa to the Sormali border, with Total and Wainoco
of Canada operating offshore to the south. All in all,

some nine groups are in the field.

(a) The Leral. Effects of State Guarantees

What are the legal effects of State's promises

and state practice in foreign investment protection?

nﬁ% this juncture, we shall look at the case

law starting off with the International Court of Justice

decision in Barcelona Traction Caseglﬁl)

In this case, the Belgian Government filed with
the International Court of Justice an Application
against the Spanish Government claiming reparation
for the damage allegedly sustained by Belgian
nationals, shareholders in the Barcelona Traction
company on account of acts caid to be.contrary to
international law committed in respect of the company
by organs of the Spanish State. On 15th March 1963
the Spénish Government raised four preliminary
objections to the Belgian application. Briefly the

Court considered that the adoption of the theory of

diplomatic protection of shareholders could create an
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atmosphere of confusion an:i i+ :reuritv_in international
economiec relations. Vowevo:r, notin;y that Belgium
lacked jus standi , Lhe Couvrt ncverthcless pointed out

that the national state of un- compnny is perfectly
free to decide how favr it is appropriate for it-to
protect the company. The ngld Court noted that the
lav on foreign investments did not lock solidified at
first sight but that the lav in this case had been
formed in a period churacterized by an intense conflict
of systems and intercsts. JIuv is essentially bilateral
relations which havz been concerned, relations in which
the rights of both the State exercising diplomatic
protection and the State in respect of which protection
is sought have had to be safepuarded. Whether ip

the form of multilatecral »» bilateral treaties between
States, or in that of agreements between States and
companies, there has since the Second World War been
considerable development in the protection of foreign

investments. The court continues:

" ..within the limits prescribéd by international
law, a State may exercise diplomatic protection
by whatever means and. to whatever extent it
‘thinks fit, for it is its own right that the
State ;s asserting. Should the natural or legal
ﬁerson on whose behalfl it is acting ennsider that

their rights are not adequately protected, they
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have no remedy in international law. Al)

they can do is to resort to municipal law, if
means are available, with a view to furthering
their cause or obtaining redress. The
municipal legislator may lay upon the Staté
an obligation to protect its citizens abroad,

and may also confer and clothe the right with

corresponding sanctions.

... It is quite true that it has been maintaineq

that, for reasons of equity, a State should

be able, in cerﬁain cases, to take up the protection
of its nationals, shareholders in a company which
has been the victim of a violation of international
law. Thus a theory has been developed to the
effect that the State of shareholders has a

right of diplomatic protection when the State

whose responsibility is invoked is the national

State of the company."

The first important legal effect of the promises
QP foreign investors which are made through instruments
of public international law relates to the pPossibility
and extent of diplomatie intervention on the part of the
State of which the investors involved are nationals.
There is in this connection an important difference

between the effects of promises regarding expropriation
. g prop
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and those of promises on other matters, such as
exchange restrictions or taxation, due to the
differences in the customary rules pertaining to

these two categories of matters.

In the case of eypropriation, there already
exists in public international law a rule which
condemns such action under certain conditions, even
though Qhe precise content of the rule and related
conditions are not very cléar. (It should, however, be
noted that a state ﬁas a right to expropriate so long as
this is done under the accepted principles in interna-
tional law. These will be mentioned later.) The impor-
tante of the treaty promises lies in their making the
applicable rule clearer and establishing its validity,

within the 1limits of conventional international law.

The diplomatic intervention of the state of
the investors' nationality 1s now legally admissible

(re: Barcelona Traction case already discussed). If

the diplomatic methods of intervention prove not to

be effective in any particular instance, there now

exists a possibility of bringing the matter before

an international judicial body, chiefly the International

Court of Justice or possibly an arbitration tribunal.
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As regards treaty promises, local ccurts would
afford little protection to the forcipgn investors in the
case of legislative action in violation of such
promises. It is today accevted in treaty law that- a
later statutcprevails over an'earlicr treaty. This rule,
however, is often applied with caution. Courts
generally recognise a presumption in favour of the
continuing validity of the treaty and may require
direct and clear statutory language in 6rder to admit

the treaty's invalidation.

Within their limitations, guarantees to foreign
investors can play a very useful role in promoting
international investment in the underdeveloped countries.
-+ The main significance is of a non-legal character,
although legal claims cannot be ruled out. It lies in
their providing an indication that a favourable attitude
toward foreign invesément prevails in the particular
capital importing state. The grant or offer of
Quaranﬁees shows that the state concerned is conscious of
its own need for private investment and of the foreign
investor's desire for security. Such an attitude is in

itself reassuring to the investors.

(e) Fiscal, Financial and Trade Incentives

Fiscal and trade incentives are part of the
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investment magnet. Many poor countries like'Kenya have
elected to foster the rcrowth of local industry behind

the protection of high tariffs and other import
restrictions. For example, Firestone Kenya Ltd. is
protected by the restriction of the importation of

tyres into the country. Government backing for the
industry has in the past been most explicit. Under the
agreement signed between the Government and the firm in
1969 the Government has carried out its obligations and
undertaking. These have included the publication of a
Legal Notice under the "erchandise Act intended to
prohihit the importatiorn of any tyre, tube or raw materials
required for the manufacture of tyres unless the country
of origin was clearly stated; an impqrt order under

the Imports, Exports and Fssential Supplies Act intended
to control stockpiling; and a remission order under the
Tustoms Tariff Act (133) intended to permit duty free
entry into Kenya of the construction materials, equipment,
machinery and spare parts required for the construction

and equipping of the factory and also of rawv materials o

to be used directly in the manufacturing operation.

With respect to certain industries, the Government

can also waive import duties as well as sales tax. The
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Customs Tariff Act deals with customs duty which is

tax on the value of importcd goods ~¥pressed as a
percentage of their value. The tax is imposcd

on the importer but in reality the duty is actually

paid by the consumer in form of a higher price.

Customs duty is customarily used as a revenue raiser

but as a country industrialises, the duty rradually
recedes as a revenue earncr and becomes primarily as

a form of protection of local goods from foreign

goods by raisine the price of the imported goods. Keﬁya
is in the mid-way position in this respect. For
manufacturers needing protection ffom influx of foreign
imports, approach can be, and is usually made, to

the Minister for Finance for protection before in@estment
funds can be committed in the production of items
competing with imported goods. There is also the
Suspended Duty which can be imposed in accordance with
the Second Schedule of the Customs Tariff Act as a
form of protection for people who are.presently
“econstructing a factory. The duty becomes effective
when the Minister for Finance publishes it in the
official Gazette. Such Suspended Duty affords assurance
that protection will be granted when the factory in
.question is completed. However, no duty is imposed on
foreign goods ﬁnless the factory starts opéfation.

Exemption from duty on imported goods, especially with
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regard to ancilliary items, can be obtained by
requesting the Minister for finance to exclude such
item from the First Schedule of the Customs Tariff
Act. Another way of incentive is for the importer to
ask the Minister of Finance to ask Parliament to

add the list of duty-free items to the Third S:zhedule

of the Act.

For example, in February 1971, .the then Minister
for Finance and Planning, Mr. Mwai Kibaki, announced
that the Government had abolished import tax on all
materials imported by Fast Africa Industries Ltd.(l3u)
as the company had decided to utilize all the available
local material in prod&qing their products. The lifting
of the import tax was meant to enable the company to
£fill the balance of the required material from

overseas, (135)

With fegard to Leyland Kenya 1td., the company
is well protected in its area of operation. Under
the agreement with the Government, oniy two other
companies are licensed to assemble commercial
vehicles. The agreement also prohibits the importafion
of second hand units for resale and vehicles comparable
to those being assembled will only be imported iBb

completed form if the company is unable to assemble
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them. Presently the comp: ny is assembling

British Leyland heavy and medium commercial
vehicles, Land Rovers and Ruanite Rovers (the company
is also allowed to asscemble Velkswagen and light
commercial vehicles under contract from CMC -

Kenya Ltd. who hold the franchise).

Another form of incentive is the flexibility
afforded to the multinational corporations in raising
finance locally. During thec colonial period the bulk of
advances by the colonial banks went to European firms,
European settlers and the European community in general.
Although the establishment of local banks consequent to
the attainment of independence no doubt brought about
a change of attitude with regard to lending priorities,
credit is still afforded to the major foreign firms.(136)
In. May 1977, the Central Bank of Kenya relaxed local
borrowing facilities for foreign-controlled companies
involved in agricultural production and manufacturing
as well as in tourism. Such firms will now be able
to borrow up to 100 per cent of investment including
equity and foreign loan capital and unimpared

(137)

reserves. A bank statement said the concession
was being made for thc purpcse of increased production
and employment in those sectors. Such borrowing,

however, would still be subject to exchange control

UNIViip iy
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notice Mc. 19 contained in exchange control circular
No.16/1974 issued on Pecember 9, 1974. Authorized
banks were previously allowed to grant overdraft
and other credit facilities to firms enecaged in
agricultural production, manufacturing, export -

business and tourism. The export business firms seem

to have been left out of the new arrangement which now
allows at 100 per cent borrowing facilities

previously maintained at between 20 and 60 per cent.
According,. to notice No.19 no credit facilities may

be extended to non-resident controlled companies without
consent of exchanpre control. Previously the notice
allowed no more than 20 per cent of investment,

including share and loan capital and unimpared reserves

to non-resident rirms. For ¥enya registered firms where
between 40 and 50 per cent of the equity was in the
beneficial ownership of Kenyan nationals, a total not
exceeding 40 per cent of total paid-up. capital, unimpared
reserves and foreign loan capital was allowed. Kenya
registered companies where over 50 per cent of the

equity was owned by Kenya nationals, borrowing facilities
not exceeding 60 per cent of total paid-up capital,
unimpared reserves and loan capital were allowed. Kenya
registered companies in which the proportion of equity held
directly or indirectly in the beneficial ownership

of non-residents does not exceed 15 per cent are not

regarded as non-resident controlled for exchange control
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purposes.

With regard to the prom;tion of trade, the
Government has established an Fxports Credit
Guarantee Corporation, an Fxports Inspection System,
a Kenya Institute of ¥xports and a Division and
Packaging Unit. Of importance here is the Exports
Credit Guarantee Corporation whose function is to
insure exporters against non-payment risks resulting
from dishonouring of bills of c¢xchange. The Corpo-
ration will be able to discount the bills which are

normally of a duraticn of 90 days.

Kenya is also a participant in several interna-
tional agreements. that affect foreign direct investment.
Notable in this respect are the articles of agreement
of the International Monetary Fund (IMF) and the

'International Center for the Settlement of Investment

] (138)
Disputes(ICISD) : The Articles of Agreement of the

International Monetary Fund(IMF), which were approved at
-Bretton Woods Conference became legally effective on
December 27, 1945. In view of-the bitter experience

in the 1930s of restricted and distorted world trade
trought abcut by the disorder in the International
exchangeé, the IMF Agreement has, as one of its aims,
the éstablishment of a free stable multilateral and non-

discriminatory system for international payments.



Article VIII embodies this principle and imposes upon
its members in effect the following obligations
regarding the abolition of exchanpge restrictions, namely,
avoidance of discriminatory currency practices, and con-

vertibility of fcereign-held balances.

In terms of Article VIII, members of the fund
should not impose restrictions upon payments for
current international transactions. This means that
& resident in a member country may at any time
exchanre the currency of his own country for such
foreipgn currency as is necessary for external payments.
This regulation may be interpreted as an obligation to
maintain the convertibility of a resident current account.
By payments of current transactions as prr aforegoing
is meant those payments which are not,in fact, trans-
fers cof capital. Examples off such transactions are:
all payments due in connection with foreign trade, other
current business, inéluding services and short term
banking énd credit facilities. Also included are
-payments due to interest on loan and as net -income
from the investments and moderate remittances for

‘family living expenses.

The Articles of Agreement of IMF have produced

some major effects. They have established a code of
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legal obligations binding member countries in matters
which usually no limitaf{ion on the exercise of their
sovereign rulc could te submitted. The code is
important in that the Articles of the Fund were the
first major attempt to regulate international ﬁonetary
relations by lcgal oblipgations, and they were,
therefore, the first preat contribution to the creation
of international monetary law as a sector of public
international law. In Kenya, legislation came into
effect on December 10, 1963 establishing an Act of

(139) providing, for the acceptance by the

Parliament
country of the Apreements feor the International Monetary
Fund and the International Bank for Reconstruction

and Development. The provisions of the Fund Agreement
(and the Bank Agreement) set out in the Schedule to

the Bretton Woods Agreements Act have the force of

law in Kenya.

To some extent thé attack upon direct controls
in the international economy has been weakened by the
failure of the Havana.Charter and the International Trade
Organization (ITO). In the original conception, the
two agenciles were to be responsible for the inter-
national supervision of trade; the IMF seeking the
abolition of monetary controls over international

payment:s, while the ITO dealt with import quotas and
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commercial policy. The two orranizations therefore
have been interdepcndont and their work would havelbeen
closely co-ordinatcd. Some of the werk intended for
ITO has been carried on by {he General Agreement on
Trade and Tariffs (GATT) which in its various séﬁinars
has achieved numerous tariff reductions and, in other
cases, undertakings not the raise duties above their
present level. Also some of the provisions of the
Havana Charter havc been incorporated in the GATT
notably that under .which member nations amsree to
resort to only quantitative controls for both balance
of payments adjustment. -The arpreement is, however, hampe-
red in its scope in that it has no power to make member

nations dismantle controls or amend duties which are

legislatively sanctioned in their own cquntries.

The IMF was shaped in the latter years of World
War IXI by capitalists who feared that the international
capital market would not rejuvenate. The problem
was how to circumsciribe the measures of governments
bent on resorting to trace restrictions or competitive
devaluation to bridge trade deficits. The IMF's
response to the changed financial situation has been
to arm itself Wwith powers to control and police the

manipulation of exchange rates. Member agreement was
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achieved at the Jamaica meceting of January 1976.
The Second Amendment of IMF Charter sets out the new

authority in Article IV. The detailed new code of
conduct for the application of the Article was

confirmed by the Interim Committee in May 1977.

The new Article IV bepins with a carefully
balanced statement of the general "obligations
of members" stressing both the "orderly underlying
conditions that are necessary for financial and
economic stability" and the oblirations of IMF members
"to collaborate with the fund and other members
assure orderly exchange arrangements and to promote
stable system of exchange rates." The new Article
also provides that the IMF shall evercise "firm
surveillance over the exchange rate policies
of members, and shall adopt specific principles for
the guidance of all members in respect to those
policies.” To thesé ends, the Pund would be supplied
with appropriate information by member countries,
and members would be obliged to consult with the fund
on their exchange rate policies when so requested by
" the fund. The fund, by an 85% majopitg, may deter-
mine that "international economic conditions permit
the introduction of a widespread system of exchange

arrangements based on stable but adjustable par values."
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Although the International Monetary Find is
established as a specialised agency of the United
Nations reporting to the Economic and Social
Council of the UM, this organisation has proved to be
a marionette of the United States as opposed to “being
an organisation run by its mémbers for the benefit of
the members. The palpable ungracious influence of
the American Treasury upon jts policies and utterances
and its questionable policy to supply currencies only
on conditions devised by the US Government clearly cut

a figure of a poodle of the U.S. for capitalists’

interests.

Kenya is, as already stated in- this study, a
signatory to the International Union for the Protection

of Tniustrial Property by which ipso facto the

country leans on a liberal patent policy. Given the
existence of patent protection, the promotion of brand
names and the lack of effective regulation over these
privileges, foreign investors are no doubt attracted

(140)

.by such a favourable situation. The patent
moncpoly given to Tforeign investors seems not

geared to encouraging invention locally but rather to
stimilate foreign investment and licensing of foreign
technology together with the relevant know-how. To

the extent that 'such exclusive rights have been used to

strangle local production of similar items and to maintain
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restrictive business practices by loeal
affiliates, it is quite Jjurtifiable to question

the value of the patcnt monopoly so granted.

Another favourable factor to the foreign .
companies is the establishment of the Stock Exchange
whereby share prices are quoted publicly and that in
this way overseas investors can have an idea of the
degrece of the capitaliéts' confidence in partiéular
companies and in the national economy. Stock Exchange
as an institution is essentially a capitalist product
in that it serves as a barometer of speculation and
abhors progressive change which would curtail or
abolish the privilepes and benefits: aceruing from
private propérty. Even modestly libheral researcﬁers
have almost expressed similar sentiments hy pointing out
the dangers of a 3tock Exchange, namely: manipulation
of values, the artificial fluctuations of prices and

the ethics of trading - in shares.(lul)

() Stable Labour Relations

in Marxist analysis, one of the consequences of
commodity production is that labour becomes an
obligation from without and 'ceases to be an activity

tied to the . rhythms of nature and according with

man's own physiological rhythms."(1%2) addition,



in the capitalist system, the degree of labour
productivity is such that the.living costs of the
worker are always less than the quantity of newly

created value. Mandel comments:

"This means that a worker who labours for ten
hours does not need the equivalent of ten
hours of labour in order to support himself
in accordance with the averape needs of the
times. His equivalent wage 1s always only
a fraction of holiday's labour; everything beyond
this fraction is surplus- value, free labour
supplied by the worker and appropriated by the
capitalist without an equivalent offset. If
this difference did not exist, of course, then no
employer would hire any worker, since such a
purchase of 1labour- power would bring no
profit to the buyer."t“ﬁj
In the Kenyan situation, the foregoing obtains
and to continue reaping the surplus-value, labour
‘conditions have been made conducive in this respect
to the profit making of the capitalists. The
stable labour relations brought about by the labour
legislation have seen to that. The Government policy

in Kenya has been to circumscribe the scope of
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remedies with regard te the working conditions.
The lepgislation governing the economic role of
trade unions includes the Trade Disputes Act, 1964
setting up the Industrial Ceurt, the Trade Disputes

Act, 1965 and the amendments to this Act in

1971.(1aa)

The Industrial Court was established by the

Trade Disputes Act of 1964 for the purpose of the
settlement of trade disputes and matters related
thereto. On the 8th June, 1965 the Trade Disputes
Act 1965 superscded the Trade Disputes Act 1964 and

sought restrictive provisions to prevent unions from
: P

calling "unnecessary' strikes and causing labour unrest.

One of the Act's provisions extended the list of
essential services by five and provided that the
Minister for Labour could refer a trade dispute in
any essential service to arbitration by the

Industrial Court. The Act also included strict

procedures to be followed in reporting and resolving

trade disputes. In addition, the Labour Minister was

empowered to declare strikes or lock-outs illegal.

He may declare an actual or threatened strike unlawful

where the parties have not yet exhausted their voluntary
(145)

disputes — settlement machinery, or where there is

an agreement oOr award regulating the matters under
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dispute , or where the action is sympathetic and

not related to a dispute within the employees'’

own industry.(1u7)

The Government strengthened the strike

restrictions still further. A further rule was thus

introduced in 1969 after a large number of unions

organised work stoppages. After the Government had
_intimated of sanctioning legislation to ban strikes
altogether, an informal agrecment was entered into
between the Unions' body COTU and the Government to
the effect that unions would only call strikes with the
latter's endorsenent . The agreement was treated by the
s a formal commitment violation of which

Governnent a
COTU on its part has

would be considered an of fence.

y to authorise or apPP
- the country's trade

been quite war rove such violation

in fear of Government reprisals

rs have traditionall

ation with the government as an

union leade y been as afraid of a

successful contront
in the immortal words of J.H.Thomas
h >

unsuccessrul one;

right-wing leader of the Railwaymen at the time of the

rike in have never disguised

General St Britain:"T

at in 2 challenge to the Constitution, Géd help us unless

th
n(148)

the Government WOnN.

The Trade pisputes (Amendment) Act passed in July



1971, established still further restrictions on the
right to strike. One of the amernriments c¢xpanded the
definition of "strike" to include "go-stows", while
another reduced the deflinition of what wore acceptable
trade disputec. Strikc action thus ccascd to be-a
meaningful weapon for chtaining redress for Unions'
claims for higher wages, betten working conditions,
etc. In addition, the political leadership has, at
times, taken measures.which would seem to indicate
that workers have no right to strike. TFor example,
jn 1974, President Kenyatta banned strikes in the
country warning that severe disciplinary action would
be taken against anyonc "who incites, orpanises or
takes part in any strike".(lug) The new President
has followed in similar footsteps and has directed

0O
that no strikes should be tolerated.(17?)

(g) Investors' Pressure Institutions

It should be noted that the foreign sector has
its own institutions for protecting its interests.
One of these is the Federation of Kenya Employers.
The Federation was first established in March 1956
under the name of the Association of Commercial and
Industrial Employers. During 1959 the sphere of

influence was widened to cover both agricultural and
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planrtation industries and aléo in January of that year
the first meeting of the Federation in its present
form was held. By 1969, there were 1473 members.(152)
Naturally, the Federation's function is that of
championing the interests of employers ﬁhrough )
organised pressure form. The drafting of the various
Trade Dispute Acts and signing of the Tripartite
Agreement of 1970-1 bears a great imprint of the organi-
sation. With respect to the Federation's views

on the 1971 Trade Disputes (Amendment) Bill, Colin

Leys comments:

"What was clear was that thé Federation of Kenya
Employers' forcefully expressed views, echoed
by civil servants both local and expatriaté had
added a new and perhaps lasting element to the
economic strategy of nen-colonialism in Kenya:
the menace of unemployment was to be dealt
with by a long-term downward pressure on wages
generally."flE}}
Another foreign sector institution ensuring the
protection of foreign capital in Kenya is the Kenya
Association of Manufacturers. The Association was
formed in 1959 as the association for the Promotion of
Industries in Fast Africa and in 1963 it became the
Association of East African Industries. It became

the Kenya Association of Manufacturers in 1969. The
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Association's primary task is to protect and enhance
the interests of manufacturing firms. By 1971, some
150 overscas companies, two—-thirds of them British,

(154)

subscribed to the Assoclation.

(h) Partnership with the Government and

Localisation

Minority participation into the operations of
multinational firms can also be regarded as a kind of
"insurance' by the Covernment for continued uninterrupted
activities. Foreign collaboration is increasingly
becoming a common form of foreign investment in Kenva.
Such collaboration usually involves financial partici-
pation and those involving only technology transfer.
Although the Government's main wish is to lessen

the embarrassment of dependency and to eventually

acquire the greatly needed technological advance, from

the point of view of multinational corporations,

minority Government ownership of shares is a sign

of government approval and support. In matters like

negotiations with trade unions, such an arrangement

affords the multinational coxperation rigid sustainment

and the foreign firm can '"in effect wave the national

flag and accuse the trade union of letting down the

Government”.<155) Also, minority shareholding by the
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Kenyan Government and by African Kenyan citizens

is seen by the forelgn firm asva form of vaccinnation

against future nationalization."(156) T is in

search of protection under the shadc/Government /of

umbrella that a foreign firm like the Mapadi Soda

Company 157) pave been waiting anxiously for

Government acquisition of part of the shareholding

equity.

In 1978, Kenya's Natural Resources Minister

announced that the Government would acguire a 51 per cent

of shares of Magadi Soda and assured the owners of

the company that the taking of majority shares by
n that they would be driven

the Gov
out of the country.(lsg) mhe company's chief executive
readily pointed out that the company had for a long
time been holding talks with the Treasury to have the
Government as & partner, adding:

"But during tﬁe talks there has never

been & suggestlon that the Government would

er the company. The talks have been

take OV
y company has been expecting

rriendly and m
r from the Treasury,"(159}

to hea

The Minister for Natural Resources did not
say whern the Government would acquire the shares but
the writer understands that the matter is st111 being
considered PY the Treasury.
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Local incorporaticn also scoms to pive a
stamp of acceptance and iidentification. The case of
Barclays Bank (¥enya) Itd. is of importance here.
The main aim of the BRarclays Bank Kenya Ltd. Bill
was to change the name from "inlternational" to-"Kenya".
The legislation was passa2d h& Parliament on July 26, 1978
and gazetted on September 25, 1978. The Barclays
Bank International (inccrvorated in the U.K.) will
continue to hold the méjority interest in Barclays
Bank Kenya Ltd. According to the chairman of the
Barclays Group - the new structure and local incorpcra-
tion meant more than just a name:"It is, in fact-clear
evidence of our desires to be yct ﬁore closely
identified with the future of Kenya and to make possible

n(160) iih the

participation.in the banking business.
tarnished role of the Barclays Group (especially its
close links with South Africa), such incorporation

is a shining badge of acceptance by the Kenya Government;

and not only that, there are also some tax benefits.

(i) Indirect Incentives

The significance of "home-country influence"
cannot be underrated. The following quotation in

respect to the Canadian experience is quite telling:

"rfhe fact that the parent Government has

power to svway eccnomic developments in the host
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countries becomes the basis of a fear of economic
and political domination. The Canadian Task
Force concluded that an elaborate legal and
admipistrative . pparatus had been created by
the American Government to implement their
legislation abroad in regard to the American
goods, technclcgy and the action of subsidiaries
that this network was capable to being turned to
any objective in foreign policy to meet any
- future stringency, such as a further deteriora-
tion of the American balance of payments position.
This poses for Canada a basic political problem,
namely, that for an uncertain future the 'elbow
room' or decision-making power of the Canadian
Government has been reduced in regard to economic
relations involving American subsidiaries. The
essence of the extraterritorial issue is not
the economic courts - and in the interacting
network of Canada - United States relations,
there may even be economic benefits from
Canadian compliance - but rather the potential
loss of control over important segment of

Canadian economic life."(161)

The enactment of the first Hickenlooper Amendment (162)

was the major congressional initiative to make the United
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States expropriation policy legislative

prerogative. The remedy to be appliedwas a direct
economic sanction - foreign aid. Since this piece of
legislation, a series of measures for diplomatic
protection of U.S. foreign investments have been
undertaken and all have been directed at protecting
the equity interest of U.8. Sshareholders in their
controlled foreien affiliates. The legislative

Yoo re

sanctions been invoked over the years

n
,JLﬂer— ranged from denying the benefit of U.S.

bilateral economic resources{U.S. Congress. 1967) vo
denying sugar sales (U.S. Congress 1948) in the
United States and the vetoing of loans in the interna-
tional financial institutions - the World Bank and
Inter-American Developmeht Bank - where the United
States could exercise considerable QOWer.based on the
weighting of its capital contribution. Between June
1971 and January 1973 the United States voted no,

or failed to support World Bank and International
Development Agency loans to Guyana, Bolivia Iraq and
Peru. 1In each of these instances, the reason cited
for the U.S. position was expropriation of

property of U.S. nationals without compensation.

"Home Country" incentives also include tax

concessions as well as insurance against noncommercial



risks faced by foreign direct investment in-
particular c¢ountrics. In the case of the United
States of America,thcre is the programme of investment
insurance and guarantees. The idea behind such a
scheme was to insure foreign direct investment against
some of the non-commercial risks of investing in the
countries covered: the threat of war, expropriation
and currency inconvertibility. Since 1971, the
programme has been run by the Overseas Private Invest-

ment Corporation (OPIC), an independent government

(163)

corporation. Over ten "home countries" insure

and guarantee some foreign direct investment by their

firms in the poor coﬁntries.(lsu)

In the field of tax mechanism, the United States
has negotiated over 20 hilateral tax agreements
involving withholding taxes on dividends and profits
remitted to the US. 1In accordance with these
agreements, the withholding taxes (in addition to the
"host céuntry" taxes on profits) may be as_low as 5
per cent versus 30 per cent where no bilateral
agreement exists. If a U.S. based multinational has
a subsidiary in a country with no bilaterél agreement,
the sure way to go about this ~ to any capitalist - is

to reincorporate the subsidiary in a country that has

such an agreement.
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The apparent less stringent environmental
laws in Kenya make the country a popular investment
jewel for the outside investors. TPFor example, in
1970, Japan announced a policy of exporting low- .

productivity, pollutins industries as part of a revised

industrial stratepy.

In Kenya, there have been two cases whereby
laxity was quite evident as regarded environmental
consilderations. The first involved the Kerio Valley
where Fluorspar Company of Kenya started flourspar
mining in the ecarly 1970s. The company then was a
Joint venture 5etween the Government and the Internatio-
nal Mineral Chemicals Ltd. . of Wew York’which vas (165
represented in Kenya by Continental Ore (Kenya) Ltd.
Around 1975,peop1e living in the Kerio Valley complained
bitterly that their lives and those of their domestic
animals were in grave danger due to an unusunal chemical
pollution of rivers Kimwarer and Mong which are the
prineipal tributaries of Kerio Valley. The chemical
pollution said to originate from the factories of

Fluorspar company included among other things a chemical

called mmosa, soda ash, tarnniec acid, seporan and

1ime. (166)

The other cnvironmental factor was
ecological which. involve?. displacing about 500 people from

the site of the company's factories to another settlement.
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Such approach to modernisation seems mechanical in
that the interest here would seem to be placed in
the exploitation of the physical environment by
modern technology without caring much about the
indigenous human factor, that is, the existing modes

of adaption and environmental conceptualization.(167)

Another examnle of laxity vis-a-~vis environ-

mental considerations was the case of Copal Ltd. whose
establishment by the shores of Lake Nakuru was done in
flagrant violation of even the existing albeit inadequate
pollution regulations. Investigations undertaken by

a committee of conservationists 2stablished that neither
the provincial planniﬁg officer of Rift Valley Province
nor the water ocuality and pollution control section of
the Ministry of Water Development were consulted before
the Nakuru Municipal Council and other appropriate
authorities issued the regquisite authority for the esta-
blishment of the factory at Nakuru. Copal was easily
given approval for the manufacture of agricultural and
other chemical products notwithstanding the fact that
there was a likelihood of hirhly poisonous chemical
waste released by the factory which would naturally
adversely affect the ecology of Lake Nakuru where the
wor1d~fam6us flamingos abound. It was only after a

great outcry both from the local Press and the World



.
Wildlife Fund that the factory was not completed.(lﬁa)
Since the Minister of Lands and Settlement, was a
shareholder in the company when its establishment

was . being undertaken it would seem that his

influence was paramount when the matter came up for
decision by the Capital Issues Committee. Thilis shows
that direct access to local prominent men is a
favourable condition to foreign investors. "There is
evidence that such sharing will continue to grow

with larger perccntages poing to well-placed

Kenyan Africans who can ensurc the 'smooth working'

of an MMNC subsidiary by giving it access to top decision

w(169)

makers.

(j) Other Incentives

Other forms of incentives for foreign investment
in the country include the f{lexible work permit system
whereby foreign firmé are allowed to engage the services
of expatéiates. For more protection, foreign firms
‘have also found it expedient to appoint "political
notables to management positions and directorships in

foreign subsidiaries."(170)

In several cases, the governments of poor natilons
have issued formal statements of policy indicating their

general attitude toward foreign investment and laying down
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the particular policics to be pursued by administrative
or legislative action. Statements of policy while
theoretically easily revocable and less dependable

than special statutes, may in some cases be of more
real value to the investors, -when for instance, they

represent the definite views of an established-

government.

Thus after the death of Kenya's First President
the new Head of State re-emphasized the sanctity of
private property. In a major statement after the death
of Kenyatta, Mr. Moi, the new President, reaffirmed
that "the economic policies which have been sO success-
ful and which.are based on individual enterprise by
Kenyans and Government participation in all vital sectors,
will Dbe continued."(171) The President reiterated
that in this respect the Government would continue to
provide for the protection of foreign investment and
give other investment incentives: "We shall continue to
welcome and protect foreign investment as long, as that
_investment is in accordance with our development plans
and provided that foreign investors respect the dignity
of the penple of Kenya and their traditions.“(l72)

Summed up, the Government's various legal and

quasi-legal guarantees to foreign investors coupled
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with the country's political and economic stability
together with the neo-colonial dependence on the
Western world and the accommodation of the economice
system thercof have , and will continue/to attract

foreign investment to Kenya. -



CHAPTIER 1V

THE VARIOUS TYPES OF INVESTMENT CONTROLS

AND COUNTERSTRATEGIES BY. THE KENYA GOVERMMENT

The growing hold of multinational corporations
on the economic, social and political well-being of
the countries in which they operate, has given rise to
deep anxieties, particularly in areas of employment,
competition, tax avoidance, manipulation of capital
movenients and various ethical shortcomings. The giant
corporations have reached such size and geographical
proportions as to cast doubts on the effectiveness of
the traditional measures usually pursued by governments
to deal with them. Such apprehension has been expressed
in the following words by Kenya's Governor of the Central
Bank:

"My experience with multinationals has not been

a happy one. Although they confer some benefits

to the host cqpntry, and indeed their know-how

is most useful, their interests and allegiance

are with their parent company and country of

origin. Owing to their privileged position
in the technnlogmical and finanecial fields,
multinationals make a handsome return on their
investments in the developing countries, which
is then re-exported in the form of dividends,

interest and profis...w(173)
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Those who argue against the activities of
multinational corporations are often motivated more
by a sense of the importance of national control over
domestic economic activities and the minimisation of
dominance/dependence relationships between powerful
multinational firms and "Third World" governments.
They sece these giant corporations not as needed agents

of economic change but more as vehicles of "anti-deve-

lopment". 1Mu1tinationa1 corporations, they argue, reinforce

dualistic economic structures and exacerbate domestic
inequalities with wrong products and inappropriate
technologies. Thus the approach is not abolishing the
multinational corporations but rather minimizing the
adverse effects, more like anaesthetising a patient.
_That is the course Kenya has been pursuing.(17u)
[Eefore the introduction of the Foreign Investments
Protection Bill, what existed was an open door kind of
industrial economy with very few industries actually
requiring a licence from the Government to set up their
industries. The East African Industrial Licensing
Ordinance of 1953 replaced the Industrial Licensing
Ordinance (Cap.276), the operation of which had revealed

that a more detailed and comprehensive enactment was

necessary% The list for which a licence was required was
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enlarpged from cotton and wollen wear to include steel

(175) Up to the introduction of

drums and caustic soda.
the Bill (Foreign Investments Protection Bill) foreign

investments were divided into foreign investments

N m‘Sl_l!L-ﬂ— . . -
eutside the sterling area and those from outside the

sterling area. Investments from the sterling area did

not have to be issued with the Approved Status Certificate,
but investments from outside the sterlins area had first

to have the requisite Certificate before they could invest
in the country. With the passage of the Bill, the
differentiation was ended. The Foreign Investments
Protection Act thus put all .foreign investments in the

same caterory instead of showing favouritism which had
hitherto been shown to investments from sterling areas.
Though the Foreign Investments Protection Act is "an
immuniser" against nationalization, there is still the

possibility of expropriation under certain circumstances.

1. Nationalization and Joint Ventures

) The exercise of expropriation in Kenyahas Seen
carried out only sperinmiy. The acguisition of u8%

of National Grindlays Bank and the consequent acquisition
of the rest of the equity portfolio was done reluctantly

(with actually the initial request for joint venture
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coming from the multinational bank). The
_nationalization of the Kenya Broadcasting Corpo-
ration is the only clear-cut example of nationa-
.1ization since independence. Such bold measure
prompted one Member of Parliament to declare in

the Kenya House of Representatives:

"Sir, this day must be hailed as the first

day when the Government has started moving iﬁ
the direction in which the people are expecting
it to move. The nationalisatiorn of various
assets in this country is the very thing which
the African ekpected after Uhuru and the
continuation of K.B.C. in the hands of imperialist
agents was a very embarrassing and most unwel-
come situation, but today I must congratulate
the Minister for Information and Broadcasting on

the bold step he has taken to ensure that the

Voice of Kenya will be in the hands of Kenyans."(176)

K.B.C. was created in 1961 by the colonial
administration. It became a statutory body and was

charged with the task of forming an independent

broadcasting service to dissemminate information to the

country and alsc to broadcast on educational matters s
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provide entertainment and to advise government on
matters rclating to broadcasting. After the
formation of KX.B.C. and the establishment of
television, there was formed a company known as

the Television MNetwork Ltd. The company comprised
external intecrests like fhe Television International
Fnterprises, the International Fnterprises Ltd.

of Englarnd, the Scottish Teleyision Ltd., the National
Broadcasting Inc. of America, and Northern Broad-

casting Company of Toronto Ltd.

A formal agreement was concluded betweeen
K.B.C. and the consortium. Under this agreement the
consortium amreed to provide the necessary capital
as follows: the external organizations agreed to
raise bank overdraft to the tune of £117,000 as
well as manufacturerg credit worth £115,000. They
also undertook to provide equipment and programme
material and to assist in the training and selection
of personnel. In return, the consortium were to be
paid, as follows: £%,000 per aasnum payable in London,
initially, for the period ending June, 30th, 1663
anq thereafter to be payable at such rate as would
be agreed with the Corporation. Secondly, they were
to receive 73% of all net revenue accruing from

advertising on radio.or television which they had
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jnitiated and completed. Thirdly, they wvere to

be paid 15% of the Corporation's net advertising
revenue from the television, in other words 15%

on the above 71% already mentioned. Fourthly,
they were also to receive 15% of the net adver-
tising revenue accruing to the Corporation each
year in excess of £100,000 from radio. Fifthly,
they were also to pbe.- paid a commission of 6% of the
net advertising revenue received by the Corpo-
ration each year in excess of upto £100,000. This
was quite a favourable contract vis-a-vis the
foreirsn interests and justifiably elicited the
following comment from the then Minister of

Information and Broadcasting, Mr.Achieng~Oneko:

" . .the gist of all this... is that the

Corporation as originally conceived was to

develop into a sort of goldmine at the expense

of the taxpayers".(177)
The Corporation soon got stuck in financial

quagmire; the contractors did not fulfil their

obligations. The agreement between the consortium

and the corporation was unsatisfactory, "because for

- one thing, it failed to produce the necessary

working capital for the television as was expected by

the Covernment and it also lacked, oOr did not contain
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a break clause which would have strengthened the

hands of the corporation to terminate the agreement."{l?aj

The Minister noted that for political reasons
the nation could not afford to have its broadcasting

medium controlled by an independent organisation

especially where such an organisation has interlocked

interests with outside pecople:

"...The Governﬁent also considered it was a
mistake to have a structure like Kenya's broadcasting
organisation{as) it became more or less a commercial
enterprise for foreign financial interests. This
has tended to give the Kenya Broadcasting Corporation
a character which is not fully in keeping with the
nationalist spirit of Kenya; a character which has
been out of step with Kenya's policy of non-alignment.
The official brocadcasting service of Kenya must

reflect the mood and the feeling of the people...cl?g)

Although the nationélization measure was bold
enough (the Bill was approved without amendment ),
the Government made it clear that legitimate
compensation would be paid to the consortium and that
this was "a very generous gesture by the Government

which shows that Government is composed of intelligent
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leaders who respect the éonstitution of the

(180)

country".

Is there a likely departure from the "Biblc
acceptance" of the canons of full, adeguate .and

effective compensation?

The new outlook to international duties and
obligations toward investors was given expression
in October 1972 at the Twelfth Session of the
United Nations Conference on Trade and Developmeht
(UNCTAD) Board when the Chilean Government reported
that U.S.-owned Kennecott Copper Company had
requested a French Cburt to temporarily prohibit
the Chilean government's trading company's goods
destined for buyers in France. The Chilean government's
position was that Kennecott's petition to a foreign
court and the court's grant of the provisional
order was repugnant.to the principles of international
law, especially the principles of non-intervention
of a state in the affairs of another and the

principle of self-determination.

Eight Latin American countries supported the
Chilean stand which was enshrined in a resolution
to the Tfade and Development Board urging that
"expropriations and éubsequent nationalization of

natural resources are acts of undeniable sovereignty
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within the exclusive competence and subject to the
sole decision of the state in which the resources
are situated, in conformity with its Mational
Constitution, laws and regulations"™ (UNCTAD,1972).
After a lengthy debate, the Trade and Development
Board passed a resolution which encompassed the
spirit of the Latin American Declaration "without
prejudice"” to the United Nations General Assembly
Resolution 1803 (XvII) which, to the contrary,

embraced an international legal standard for

expropriation.

The foregoing points were given foetal form
in the Economic Charter of Rights and Duties of
States. The lanesuare of the Charter is bold
enough: Article 2(c) of the 1974 Charter provides

the following:

"2 Each State has the right...(ec) to

nationalize, expropriate cor transfer ownership

of foreign property in which case appropriate
compensation should he paid by the State

adopting such measures, taking into account its
relevant laws and regulations and all circumstances

that the State considers pertinent. In any case
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where the question of compensation rives

rise to a controversy, it shall be

settled under the domestic law of the
nationalising State and by its tribunals,
unless it is freely and mutually amreed by =
all states concerned that other peaceful
means be sought on the ﬁais of' the “vereign
equality of states and in accordance - “h the

principle of free choice of means. "

Kenya is a signatory of the Economic Charter of
Rights and Duties of States, but it remains to be
seen whether self-economic determination will be accepted
as an international legal norm in which case attitude
towards nationalization would be a far departure from the
present situation obtaining in the country. But this is
_an unlikely situation and consequently, Government
participation in the operations of multinational corpo-
rations is generally taken as a form of control, and indeed
is seen as a more acceptable course of action as
-.opposed to nationalization measures. But of importance

here is the determination of the actual degree of

influence over the policy/planning strategies of the

multinational corporation. Take the Chilean positicn as

: £ ;

an example. In June 19658Dow Chemical received a letter
(\

from Corporation de Fomenbo (CORFO), the industrial
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devcelopment agency of the Chilean Government
inquiring whether Dow would be interested in
participating in a joint venture with Chile
for the producticn of two plastics - low density
polythene and polyviny chloride. The company”s

attitude was not optimistic:

"Our response was that we were interested
in the joint venture if we could have a

controllineg interest so that we could protect

efficient management of the business.
+s+ VWe did not sugarcoat the fact that we

wanted to make a profit.“{lql}

In Kenya, Government's participation has in,
in certain instances, actually been sought by
foreign companies, either as a way of raising capitailag)
or as a way of acknowledging the realities of the day,
that is, the need.for the country's exercise of
control over the national economic well-being. It
was the latter reason which prompted National &
Grindlays Bank to accept partial state control by the

Kenyan Government:

"...the agreements that Lord Aldington has

negotiated for National & Grindlays Bank in



Uganda and Kenya appear eminently sensible
in the context of recent developments within
the tank in African political and economic
thinking."(183)

The agreemcnts were similar in their fundamental
respects. They each allowed for the bank's main
branch operations to pass under 60 per cent state
control with the Governmenté participation in a 40
per cént minority capacity in Natiénal and Grindlays
intern;tional merchant banking business.(lau)

The Ugandan agreement was pursued in response
to President Obote's Nakivubo Pronouncements of
May 1, 1970 which called for 60 per cent state
control of a wide range of foreign-owned enterprises.
The Kenyan agreement on the other hand, was reached
under no such pressure; on the contrary, it was on
the initiative of the overseas bank. Although the
other banks in Uganda thought of the May 1
Pronouncements as a "breach of faith... a saddening
(185) |

state of affairs", National and Grindlays Bank,

however, took a different view, a factor imbibed
in the bank's experience as a government banker in

Uganda and Kenya and realization of "the 1legitimate
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aspirations of a developing country.”(186) In the

Kenyan case, the Government has now acquired
the remaining 40 per cent equity in Kenya Commercial

Bank Ltd. thus making the bank a locally owned bank.

There was also the abortive move in 1971

to create the Union Bank of Kenya as a merger
between the Kenya Government, Barclays Bank Inter-
national and Standard Bank. The bank was to have
an initial authorized capital of £5,000,000 divided
into 5,000,000 shares of £1 each. The Government
was to own 50 per cent of the shares, with the

two merger banks sharing the balance between them.

The total cost to the Government of the purchase of

these shares was to be £2,500,000- Both banks had

agreed to make a sterling loan to the GCovernment

at 7% per cent interest rate to finance 90 per cent

Although the proposed directors

the purchase price.
(188)

of the bank were actually announced in Parliament,

the idea never got off the ground mainly as a result
of suspicions of a number of Members of Parliament

as to the real economic motive behind the move.

But observations from other quarters would seem
to indicate that the merger was not viewed by foreign

jnvestors as a pointer in the right direction.
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ITn a lecture entitlced "New Ranking Dimensions
for Xenya "given by Xarl A. Zielgler, the then
Manager of the First llutional Bank of Chicago,
to the Kenya Insitute of llanagement some five years

ago, the death of thec merger was viewed as good

news:

" _.one of the major talking points in the

financial community within Kenya was the possible

merger of two large Pritish banks into assuming a

minority position with the Government holding a

majority interest in a new bank to be called the

Union Bank of Kenya. In many respects the financial

authorities in. Kenya made a decision of great long term

significance at that time DY permitting these

banking houses /maintain their ownership structure./to

Furthermore, Government permitted other international

banking houses to set up operations within this city.

"T would submit that this decigion and the

policy of continuing encouragement of new foreign

investment will auger well for what many people have

referred to as the dream of Nairobi becoming a

tBeirut'! of the region and Kenya becoming a capital

haven or ‘'Switzerland' on the African continent".

The Industrial and Commercial Development
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Corporation(ICDC) has developed into a widely
diversified commercial and industrial conglomérate
encouragin® the investment of foreign capital in

the promotion of enterprises on a joint venture basis.
The corporatico-'s shareholding in such enteébrises
increased f{rom Shs.133.3 million in 1975 to

shs.192.3 million in 1976.(189) To mention only a

few companies ,JCNPC has shares in Union Carbide(K),
Firestone E.A. (1969) Ltd. General Motors Kenya Ltd.,
Metal Box Kenya Ltd., and Pan African Paper Mills

(E.A.) Lta.

The extent of Government control is not
necessarily proportionate to the level of shareholding
in a multinationazl corporation. Even where the
multinational sharceholding is in the minority, the
position of the multinaticnal caﬁ remain qQuite
strong if supported by control through management
contracts or technological expertise and patents.

For example, in the case of the 51 per cent Zambian
participation in the mining companies, the arrangement

is quite limp in terms of control:

"...Although the Government has a majority on the
boards of directors of the two mining companies,
all deciazsions of importance regarding the running

of the companies, including the disposal of
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profit and investment must be approved
separately by the 'B' directors representing
the minority shareholders and management

contractors."(lgo)

And as ve know, ceven companies which have gone
a long way in Africanising senior posts are quite
reluctant to "relinquish control entirely to Africans.
The Financial Director would tend to remain expatriate
'to protect the investment'". (191)

And even nationalization per se without struec-
tural economic changes does not amount to very
much, especially when external control is retained
"through the back door", that is, maintenance of
management contracts, top management by the members
of the "arrived"™ (that is, the petty bourgeouisie)
and pervasive trade links with the outside
countries. Comments Issa G. Shivji in,"Tanzania

The Silent Class Struggle":

"However, nationalization while being a
necessary first step towards socialisation
of the ownership of means of production is not

in itself socialisation. In other words, by
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nationaiising, a country does not break
from the imperialist economy and therefore
does not cease Lo be a neo-colony.“(192)
In the face of reluctance to nationalisation
(with tﬁe noted pjtfalis cven when expropriation
does actually take place), the Govgrnment has been
more keen on controlling the multinational corpo-
rations thrcupgh equity collaboration. The idea behind
such foreimn collaboration is partnership. Such
ﬁartnership might be based@ on actual cash injection
by both parties or it may involve the supply of
technology to a firm where the Govermnment has
an interest and where the foreign investor'§ capital
is represented by the input of technology. Whichever
method is employed, the hold of the multinational
corporation remains strong as the top decision makers
of the locally incorporated firm are more often than
not expatriate. And by virtue of the restrictive
provisions in technology collaboration agreements,
the multinational corporation does exercise control
on the major policy decisions of the host country
partner with regard to technological requirements,
material input requirements, quantum and quality of

output and their market prices.

Various methods have been used in some countries

to lessen the impact of ecntrol by the multinational
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corporation when such 1investor is in collaboration
with a poor country. In Yugoslavia, for exampie5193)
vhen the Jjoint venture incurs losscs, these must
now be covered by the domestic and foreign partners.
The foreign partner may contribute new capitél,
otherwise the amount of‘its capital participation
registered in the Mominal Account will be reduced
by its share of the loss. Also, as regards profit
sharing, the Joint Venture Agreement must establish
the maximum amount of profit available for
distribution to the foreign partner. This 1limit is
calculated by reference to the previous performance of
the domestic partner, the profit performance of that
sector of the Yugoslav economy ahd the world economy
as well as the importénce of that particular
investment to the development policy of Yugoslavia.
And under Article 11, paragraph 3 of Yugoslavia's
Investment Law, the Federal Executive Council is
empowered to regulate the minimum capital contribution
of the foreign partner both in amount and proportion.
The provision is aimed at putting an end to token
investmenss by toreign suppliers in joint ventures
which are really disguised sales or contribution

of same sort of intangible industrial property

as the foreign irvestors' share of the capital-
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The above points would be quite relevant in Kenya's
situation where no estzbLlished machinery seems to
exist as pertains the rcmulation of profit

distribution and share capital contribution.

LE. Exchanime Control YMedsures

The other area where instruments of control
exist is the exchange control system. The most
crucial of the moves to evolve a banking system
was the setting up of the Central Bank in 1966.
Among the bank's objects is "to assist in the
developmernit and maintenance of a sound monetary,
eredit and banking system in Kenya conducive to the
orderly and balanced economic development of the
country and the external stability of the currency..."m,
It is within the scope of the powers of the Central

Bank to administer the Exchange Control regulation.

Exchange Control in Kenya was initiated under
the Colonial Administration as part of the British
exchange system implemented at the beginning of World
War II and continued by the Government of Kenya
after Independence. In 1967 all previous legislation
was sgm?arized in the Revised Exchange Control
Act ( ghgch gives the powsr to exsrcise almost complete

control over all transactions in domestic currency by

non-residents.
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For the implementation of the Exchange Control
Act the Government issued a set of Exchange Control
Administrative Notices and Instructions(EN) which
define the policy decided by the Minister of
Finance in co-operation with the Central Bank. The
latest printed version of these Notices and
Instructions is the fifth edition of 1972. Sub-
seguent changes are annocunced through Exchange
Contreol Circulars (EC) issued by the Exchange
Control Department of the Central Bank to whom the
Minister for Finance and Ecconomic Planning has
delegated the administration of exchange control.
The Bank in turn delegates most of the routine
decisions to "Authorised Dealers" (Commercial Banks)

and "Authorised Depositories" (Commercial Banks andg

Members of the Nairobi Stock Exchange).

In order to enforce the provisions of the
Exchange Control Act this piece of legislation
provides legal sénctions in form of fines and
imprisonment for offenders. Over the years some
cases dealing with exchange control evasion have been
published in the local press with the clear aim to

discourage black market dealings.

The exchange control regulations are necessary
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in order (1) to stop a dépletion of foreign exchange
reserves and (2) to ward off the danger of 1ac§ of
means to pay for cur international indebtness. The
exchange control system of Kenya relies mainly on
foreign exchange restrictions determined in )
gquantitative terms through discretionary action

by the authorities. Hence the system is meant to
1imit or curtail demand for foreign exchange for
visibhle and invisible payments and capital outflows.
Thus exchange control measures have been viewed

as an instrument to foster economic development by

controlling exports as well as payments and transfers

in the current account and to prohibit capital

outflows.

Tn an interview in 1974, Kenya's Minister for
Finance discussed at length of the various measures
being undertaken by the Government in curbing

(195) The important payments

capital outflows.
outside the economy are: the dividends from
company profits where the shareholders may be
foreign; payments of interests on loans borrowed

abroad; payments of rents to a few non-residents who

still own some property in the country, and payments

.for goods and services being imported. As regards
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every one of the mcntioned items, the Government has
taken action. Tt has taxed rents which are

remitted abroad quite considerably and the Treasury
are now taking 30 per cent or more out of them
before thev are remilted-in other words 30 pér cent
over and above the norﬁal company level of

taxation which is 45 per cent. In the case of
profits or dividends, the Government is charging, in
addition to company tax, a withholding tax of 15 per
cent. With regard to charges like management fees,
there is a 20 per cent withholding tax -in addition

to company tax.

The major problem which the Government has
recently dealt with is the payment of dividends
abroad. Hitherto, dividends have been freely
remitted to their owners abroad.. But the Government
approach, though significant to a point, is not
very strongly articulated. The words of the country's

Finance Minister give credence to this view:

"As a short-term measure fand I insist it is
just a short-term measure) we have directed
that a foreign company in Kenya should first
‘ligquidate the bulk of its debts to XKenyans

whether Kenyans are banks, insurance companies,
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hire purchase companies or individuals before
remitting profits abroad. This is a necessary
measure because of the difficult times in

which we are. It is justified Dbecause our
first priority is to maintain the employment
level in Kenya and the lzvel of general economic
activity before we remit any money to another

country abroad.

It is a measure which has been taken by other
countries. It is not wunique, the way some people
are trying to present it. We have emphasised that
it does'nt in any way affect our commitment to
honour repatriation of profits by foreign

n(196)

investors.

Tn his speech delivered to the National Assembly
on June 2, 1974, when presenting the Budget for the
Fiscal Year 1974/75 (1st July to 30th June)(197) the
Minister for Pinance placed greater restraint on
profits. He increased the rate of tax on company
profits from BO per cent tc U5 per cent and the
rate of tax on the profits of foreign branches were
raised from 47} per cent to 52} per cent. 1In
addition, the Minister raised the rate of tax on

dividends paid to non-residents from 12} per cent to
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15 per cent advising: "This tax can of course
be avoided so long as profits are retained in the

business and dividends are not paid.

The Report on Employment, Incomes and Equality

organised by the International Labour Office observes
that foreign companies in the country repatriate with
complete freedom under the law, though they require
Central Bank permission to do so: "They have,
however, been under some pressure to retain and
reinvest a large proportion of profits than in the
past: the exchange control authorities and the
Capital Issues Committee have followed a policy of
restricting the local borrowing rights of companies
that have a particularly high rate of repatriation.
This has led foreign companies to hold. back a higher
proportion of profits earned on their capital in
Kenya, and accounts for their relatively high
retention ratios (retained profits to total profits)
in Keya."(198)

The general policy is that the aectivities of
foreign controlled companies should be financed by-
funds brought into Kenya, so that the limited/sources /re
available within the country, shall be preserved for

internal use. Of course, a particular foreign
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controlled company could bc ofinature that /such
special concession is gfanted by the Central

Bank of Kenya. It may be that some activities are
of sufficient importance to the economy to

Justify reference to the authorities through the
Exchange Control. Such reference might be
appropriate for the various specified fields
(agriculture, manufacturing and tourism) but it is
unlikely that the necessary permission would be
obtained for the finance of activities of a special
commercial nature. For example, in 1974 lengthy
correspondence was exchanged between the Central
Bank of Kenya and Kenya Shell Ltd. regarding the
availability of local financial resources. In the
view of the 3ank, the company's operations came within
the scope of Exchange Control Notice No. 16 of 9th
December , 1974, which advised the companies
affected to make "other arrangements" for the
financing of their business. The Bank was of the
obinion that the required finances . should be sought
outside of the country but Xenya Shéll asserted that
any measures tc restrict credit at "unrealistic
levels could only result in widespread harm to the

national economy“.(lgg}

Finally, it was agreed
to have the company's overdraft facility of

K£1,515,000 reduced at a phased programme to
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K£1,300,000 after which the position was to be

revised.

In a confidential letter with the caption

"Credit for Companics under Non-Resident Control“,(zoo)

addressed to Managers of Specified Financial
Institutions, the Governor of the Central Bank noted
that certain financial institutions had devised means
whereby the activities of companies under non-resident
control could be financed without a direct loan of money.
He noted:

"Licensed finane#ial institutions are aware

that any lending to any body corporate which is by any

means controlled (whether directly or indirectly) by

persons resident outside the scheduled territories,

except with the permission of the Exchange Control,

is contrary to section 32 (&) (A) of the Exchange

Control Act (Cap.l13).

nlLicensed financial institutions are therefore

hereby requested to refrain from entering into any

commitment for the finance of the activities of a

foreign company.

is by any means controlled by persons resident

outside the scheduled territories. This request

or a Kenya registered company which
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applies to the provision of equipment to such a
company on lease; to the refinanecing of leasing acti-
vities by such companies; to the purchase of goods
in the name of a financial institution for resale

to such companies; to any form of property develop-~
ment whereby the funds of a financial institution
are used for construction on the lanrd of or for

the use of such companies whereby the resources. of a

financial institution are made available. The

finance of such companies is not considered te be-a suita-

ble use for money raised in Kenya on deposit.”

In another circular letter of the same date.
by the Governor of the Central Bank addressed to the
Chief Executive of the Commercial banks, the
Governor made it clear that "in general” it is
not desired to encourage foreign companies to make
a habit of financing their activities in the country

by local borrowing. ""Tndeed their presence 1s

welcome more by reason of the capital they bring."CEOI)

The control over local borrowing has not been

completely successful because although the level

of local borrowing is restricted to the foreign

. company's. equitby contribution, "it appears this

1imitation applies tQ private local borrowing only,
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and does not inctude NG from public institu-
tions like the Industr -t snd Commmcercial
Development Corporatic, ~+hich in some years

have been greater than Lhe foreign equity brought

in by the enterprisen.”{q”?j h
The institution deuling with requests for

banking facilities over £50,000 and charged with
the qesponsibility for reviewinfg management,
technical and service fre payments from subsidiaries
to headquarters ebroad 1o the Gapital Issues Committee
which has representatives frem the Central Bank and
the ministries of Commerce and Industry,and Finance.
The Committee is, however, handicapped in that its
duty to preserve the counbtry's foreign currency

is not very much of a match to the foreign firms'

accounting procedures. Langdon points out:

"The principal ecriterion it uses is the

foreign exchange cost of projects = though

in its analysis of share issues and overdraft
requests it is also concerned to find
contributions toward 'economic development' before
approving applications. Such development, however
is coneeptualized in rather broad and uncritieal

terms, so that virtually any significant
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expansion planned by a subsidiary will win

the committee's favour. Nor does the committee
do its own detailed cost-benefit calculations

on projects - of¢=zn it relies primarily on

the companies' own statistical analyses.“(ama}

What's more, it has always been quite difficult
to discover cases of transfer pricing as such
pPractices are carried out very delicately (in terms
of accounting procedures) by the affected companies.
One way in which transfer pricing can be curbed
is one recommended by the Manufacturing Division of
UNCTAD which has been toying with ways and means to
Plug, the various loopholes. Here the argument is that
there should be a viporous anti-monopoly legislation
on the international trade plane and that the
affected countries should devise more air-tight
protection measures against monopolistic franchises
and the use of almost one-sided management contracts.
Under ‘such a legal framework, it is argued,
repatriation of excessive profits would be curbed,
if not stopped altogether. But how true is this?

In this area, the mechanics or devices of accountants
in thwarting counterstragies against transfer
pricing are as taffling as the scene before Oliver

Twist in Mr. Fang's magisterial office. In the case of
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under-invoicing and over-invoicing exports and

jmports respectively, there is not very dependable WaV¥
of ascertaining whether the good quality goods

quoted are the ones actually delivered and not
inferior ones. This is in. the case of imports: As

regards exports, there is also the situation whereby
quotations are given of purportedly lovwer—-grade goods

vhen in fact the goods actually exported are of a

high grade thus leading to smaller values being

realtized. This again is hard to detect. 1In addition,
goods on the documents furnished to the Central Bank

may be different from the actual quantities exported

or imported; \Thus, capital flight through the
manipulation of guantity, quality and price continues
through 1aék of adequate machinery to detect such
practices which are made more easier by the

high incidence of intra-firm and related party trade(zouj-
and the preoccupation by accountants of the multina-
tional corporations on the new methods or loopholes
as and when old ones are discoverediand Plugged.

The answer of the problem would seem to lié in the
concerned Government agencies knowing the problems,
the methods used and finding the solutions to the

problems. This is, however, not easy for the forces

working against the country's interests will continue
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to devise accounting systems and arrangments to
make transfer pricinmg a lucrative way of filling

their coffers with ill-gotten capital.

3. The Policy of Kenvanisation

The Kenyanisation or effective Africanisation
policy in the private sector is regarded by the
Government as a tool of controllover the operations
of the foreign firms. After independence, it was
natural that the African Government would lay stress
on the policy of Kenyanisation. The Trade Licencing
Act of 1967(205).}for example, excluded non-citizens
from trading in rural areas and in certain parts of th
main towns and from handlinp certain goods. Aﬁother
legislative measure was the passing of the Immigration

Act in 1967 and the formation of the Kenyanisation of

Personnel Bureau.

The Bureau was formed at the end of 1967 to
advise the Principal Immigration Off&cer on work
permits, to assist employers in the Kenyanisation of
Jobs, to act at an employment service for skilled,
managerial and professional workers and trainees and
to revive the careers advice programme. The Bureau
haé two prinﬁipal tasks: recommending the issue or
refusal of work permits, numbering 28,677 at the end

of 1970, and registering all form 4 students and skilledqd



or trained persons who wish tc register with a view

to placing them in jobs. TFrom 1967 onwards, expatria-
tes were allowed to work only in those areas wvhere
Kenyans with similar skills or qualifications were not
readily available and in such cases, they were -
permitted to take up Jjobs only on the understanding that
employers take effective training proprammes to produce
trained Kenyans within a specified period, which
normally is the duration of the validipy of work permiﬁ
issued. The Bureau has evolQed an effective "training
follow-up"” system which ensures that this requirement

is strictly adhere to. Those job holders within the
clerical or sales category must apply through their
employers for the "renewal of an entry permit." Whereas
~before the holder of a depéndant's pass could move.
from job to job, whether the dependant of resident
certificate holder or of an expatriate, now a depencant
must apply foran entry permit of class D. Class A

is general employment category, thelmost important c¢ne,
where a- job is held only for a specified period. Other
categories of passes are divided accordiﬁg to types of
work (for example farmer, self-employed, profession,

et cetera) or status of residence (for example retired

person or Widow with several years of residence). The
job holder is granted an entry permit in the relevant
class for the period requested by the employer (permits

can be granted for up to five years) or for a shorter
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period, at the discretion of the Principal Immigration
Officer. The background and policy motives were well
analysed by Tony Hall as follows:

"1t is generally accepted among thinking

people, that the Immigration Act, which

in steady phases will put all non-Kenyans

together on a new residential and work

status, and the Kenyanisation Bureau whichis

the main machinery to gather and co-ordinate

the date necessary to bring citizens steadily

into the economy, are both democratic in

concept and urgently necessary — socially and

economically — in the long run.”(206)
Hitherto, most of the country's non-citizen
working force could move from one job to another and
private employers could hire them with virtually neo
reference to control by the Government. These were the
non—Kenyans with residents' certificates. And many people
in this category — that is, the permanent residents -
had all the privileges of citizenship with fewer
responsibilities than citizens. Quite clearly, so long
as the Government had no say over the move of the
majority of the country's non-Kenyan workforce, which

occupied most of the high-level jobs, they could not

get scarted on Africanisation or localisation of the
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economy in any meaningful sense.

The Kenyanisation programme has been implemented

in stages by 'calling up'" certain occupations and

later successive industries. The employers in an
industry that is "called-up'' have to submit returns
giving full details of their foreign employees. Each
case is then scrutinised and a work permit is recommended
only if a suitable Kenyan citizen is not available among
those registered with the Kenyanisation of Personnel
Bureau. By Legal Notice No. 87 dated Maxch 14, 1969,
Banks and Finance Houses were required to register all
non-citizen employees within 90 days. This was followed
by the insurance industry and thereafter the 0il industry
and East African Power and Lighting Co. Ltd. were given
notice and this procedure has since been followed so

that by now the majority of industries have been

‘called' up."

There were 7,316 registered expatriates with work permits

(207)

in Kenya by April, 1977. Of these 238 were

secretaries while the majority were teachers, engineers,

company secretaries and accountants.

There has been many misgivings about actual pace
of Africanisation of personnel in the private sector.

For example, in a speech read at the official opening of
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Mobil 0il Company seminar on management in 1978, the
Permanent Secretary in the Minisﬁry of Information and
Broadcasting, Mr. D. Mbelajclaimed that foreign
.workers spared no efforts to perpetuate their stay in
the country. Some, he said, in@ulged in "practices
and manoeuvres designed to make them indispensable,

particularly to the African executives that have no

1iking for hard work:

l."I'hese:z Africans are the bosseé who shamelessly
canvass for %ork permnits on behalf of guest
workers because tﬁ;ir service includes doing
work which should; under normal circumstances,
be done by the bosses themselves...No wonder,
then that after 15 years of independence,
effective Kenyanisation continues to be an

elusive dream.“(zog)

And rightly so. But, then it should be
- realised that Arricanisation is not of much fundamental

change anyway. The position is well put by Frantz

Fanon:

"geen through its eyes, its (the national
.middle class) mission has nothing to do with
transforming the nation; 1t consists,
prﬁsaically, of being the transmission line

pbetween the nation and a capitalism, rampant



though camouflaced, wh nl today puts on

the masqgue of nco-col? nialism. The national
boufgeoisie will be auite content with the
role of the Western lcurrmcoisie's business
agent, and it will play its part without*any

complexes in a most dipnified manner."(zog)

It could also bhe mentioncd that the old

. @ (210
Employment Act was amended 1n 1§fu{ 10)

with a view to
reflect within the Act the post-independence conditions..
The Employment Act and Regulation of Wages (General) Order
do provide for free housing or house_allowance for all
employees earning shillinss 2,000 - and below. The

laws also provide for free¢ medical treatment for

employees.

The appointment of African distributors for
the manufacturers' products has been a part of the
Kenya Government policy of - Africanising the distribu-
tion system. In a circular to local manufacturers in
19?35211) the Permanent Secretary to the Ministry of
Commerce and Industry expressed concern that since fhe

attainment of independence not much was done to Kenyanise

the distributive trade:

"Although the Africanisation of the-
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distributive trade is one of the main
elements of the Gove?nment's economic policy,
the Government has deliberately avoided
introducing coercive measures to force the
pace of Africanisation in the distribut xve

trade.

This line of action has been followed under
the assumption that local manufacturers will
consider it to be in their best interests to |
'embark on the Africanisation for their
distributivé trade activities without undue

delay."

The circular aimed at finding out the extent
to which local manufacturers had complied with the
-policy of Africanising the distributive trade. The pace
has not been on the tempo required and indeed as far
back as 1967 the Minister for Commerce and Industry
was complaining that the Presidential directive that the
distributive trade be Africanised had met very little
success. Addressing a luncheon of the Kenya Associa-
tion of Manufacturers, Mr. Mwamunga warned the
jndustrialists that "there would be no getting away from

the directive:"

"My Ministry had been following the
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execution of this directive but, so.far
0 (212)

very little seems to have been achieved.

Firestone E.A. Ltd. have appointed African
dealers in various towns of the country. East Africa
Industries products are distributed by Kenya citizens
traders who hold valid wholesale 1icences. The number
of Africans distributing East Africa Industries products

has grown from 200 in 1968 to 800 in 1977.(213)

And B.A.T. Kenya Ltd. has Kenyanised 100

per cent/the distribution system of its products. /of

y, Price Control Measures

Price control measures have also contributed

as a form of protection for consumers against
possible exploitation. The relevant piece of legislation

} q . q
(214) whose functioning 1is

is the Price Control Act
administered by the Price Controller under the Ministry
of Finance. ., The extent of coverage, however, is limited
as can be seen in the following excerpt of an interview

with the Minister for Finance:

¢ "Price control is important but itlisn't
an issue to be viewed separately from the
rest of the economic system. . In our economy
we have agreed that we shall have a system

which permits a great measure of economic
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freedom of activity.

If we control some items in internal

trade it will be those which we feel are
essential for the daily consumption of the
ordinary person in Kénya. It has never been
at any time the policy of the Gpvernment to

control prices of all items in the economy.(zls)

In line with Kenya's allowed laissez faire

outlook and approach, price control is not extended to
include every item in the economy. The suggestion

for such extension in terms of the application of the
Price Control Act has been frowned upon by the country's
Treasury as this is feared to result in a centralised

system. Mr. Kibaki is quite vocal in this respect:

" "Prankly I am doubtful whether such a
centralised system can be managed efficiently

by the state; and secondly whether it is in
practice, the kind of system that would

be compatible with political democracy; and
thirdly, and most important, whether such a
system would lead to more efficient organisation
of production and distribution in our country.

I don't think that it would.

"I do think (and I said so in my Budget speech
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this year in June) tﬁat we should, as a
country, identify 20 or so items which
are essential for consumption by ordinary
people, particulary in the field of foods,
and then control only those and make sure
that price control is effective. For the
rest, I would rather say we left it to a
freer market competition. But then, there
are people who differ."{215)
There have been complaints that there have
been delays in the administration of price controls under
the Price Control{General) Order. Such delays have
of course resulted in substantial losses of
profits and this has made local manufacturers feel that
the Government was deliberately preventing them from
earning a minimum return on their investment. To avoid
such a situation an amendment has been made so that
a firm producing a commodit& subject to the General Price
Control Order can effect a price increase if a 30-day
delay is experienced. If the firm can demonstrate
that its direct costs, other than wages costs, have
railserl to-justify a price increase under the Order, it
shall apply to the respective price increase to the

Price Controller. If, however, the firm has not received
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a reaction from the Price Controller within thirty
days, 1t may go ahead and implement the increase on the
assumption that approval has been given. The Price
Controller will, however, continue to monitor all
proposals for price increases and will reserve the’
right to require price reductions even after the 30-

day period a has expired.

Closely related to the above is the Weights
and Measures legislation which is administered by the
Ministry of Commerce and Tndustry. The principal
aim of the Weights and Measures Department is to ensure
that uniformity of measurement in all trade transactions
is maintained all the time, that fair trade transac-
tions prevail to give protection to consumers, producers
and manufacturers at all levels. The Department

encourages the fairness by inter alia (1) ensuring

a high degree of accuracy in all weighing and measuring
means used in trade transactions, and (2) enforcing
the various legislation which aim at curbing malpractices

in trade transaction.

5. . The Control over Quality of Produced Goods

The establishment of the Bureau of Standards
has also meant a requirement of production of high

gquality products. The Bureau was set up by an act of
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Parliament, the Standards Act of 1973.(217) Esta-
blishment of the bureau was prompted by the
government's concern over the quality of the locally
manufactured goods as well as that of the imported

ones. An editorial in the East African Standard some

five years apgo gives the unsatisfactory state of

affairs:

"...While the talk goes on, what do we
have from many manufacturers of every day

goods? We have shoddy workmanship.

On average, about one match in six works at
the Coast. In aﬁ average packet of pins a
great proportion will have no point. '
Hinges are not counter sunk so that the
screw is either sticking out from the hinge
when fixed or is loose and taking little
stress. Tyres do not come up to the

standards of motor cars.

. How on earth shipbuilders or other workeré
manage with some of the wood screws available
in the country at present is pure mystery.
These are just a few examples of poor quality

~goods’ which are being produced..."(218)
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The Bureau of Standards is charged with the
responsibilities of promoting standardisation and
formulation of specifications and codes of practice.
It is also the responsibility of the hureau to
provide facilities for testing and calibration of
instrument and also to provide facilities for examina-
tion and testirg of manufactured geods to ensure their
compliance to the evisting standards. S0 far, the Bureau
has compiled a 1list of 22 products for whose standards
have been set. The items whose specifications have been
completed include the forerunncr of corrugated steel
sheets, gas cylinders, various types of paper and
board, sawn timber, unprocessed whole milk and safety

(219) A permit to use the Standardisation

match boxes.

Mark is obtained from the Bureau. The ﬁresence of this
mark is an assurance to the consumer that the product has
been produced to comply with the requirements of the Kenya
Standard under a system.of supervision, control and
testing operating during manufacture and including

pegiodical inspection at manufacturer's works in

accordance with the certification Marking Scheme.

The Bureau of Standards has recruited

professional staff, including engineers, food technologists

and statisticians. The Bureau's work is monitored



and approved by National Standards Council composed of
prominent people of special disciplines both in private

life and Covernment. Kenya Standards were already

being implemented on a voluntary basis and would soon become

compulsoty.

6. Need to Encourare Competition

The Kenya Government whilst generally
helpless belfore monoplies has sometimes ~ surprisingly
shown some sharp teeth. For example, the Government
has decided to licence another tyre company iﬁ the
country after the inability of Firestone E.A. Ltd.
to meet local demand for tyres. Speaking recently at
a presentation of 1long sefvice awards to employees
of Avon Rubber Co.(K) Ltd., the Minister of.Commerce
and Industry, Mr. Mwamunga stressed that the Govern-
mént would take measures to liberalize all sectors where
monopolies exist: "By encouranging competition, we not

only ensure consumers more choice, but we also encourage
fipms to produce more efficiently so that they can

offer goods to consumers at cheager prices." (220)

When attacked by local press for allowing
a proliferation of imports into the country, the then

Minister for Commerce and Industry, Dr. Kiano, made the
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point that his Miniciry wac hodnd to protect the
consumer and that "too much protection of local
industries can mean the exploitation of wananchi

(the common people) by the monopolists." According
to the Minister, "quite often a l1little bit of )
competition is healthy in inducing manufacturers to
lower their prices and giving the customers alternative
choices of products they require."(zzl)

ITn 1974, there was a big debate as to whether
.or not the Kenya Bankers Acssociation was a form of
cartel or a trade association. 1In a Circular Letter
of August 14, 1974, the Governor of Central Bank of
Kenya asserted that trade associations - whose inte-
ntion is to discuss or consult on the imposition of
prices, charges or rates attempt to create an environ-
ment favourable to themselves and injurious to the
public interest. The Kenya Bankers Association was
deemed by the Governor to be no exception to this
observation and that "although it has of late made no
décisions known to the publie, its influence appears
to manifest itself in lack of independent initiative,

innovation or competition among Xenya banks." The

Governor further observed:

"Elsewhere in the world, it is a condition of
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granting a banking 1icence that meetings
between bankers for the purpose of
discussing charges or rates are regarded
as conspiracy in 1aw.“(222)
The response from all the 0ld established
tanks was that the Kenya Bankers Association was not
operating in restraint of trade and that other bodies
1ike the Law Society of Kenya existed as an association
for discussing of the common varioﬁs and peculiar
problems of the particular field. "A cartel tends to
imply power to increase charges but,.of course, the
Banks cannot ¢o so without the permission of the
Central Bank."(?23) Some of the banks.were at pains
to point out that they did not subscribe to the Rate
Guide/ Summary of Banking Arrangements, which to all

intents and purposes is a cartel.

The cartel has had glowing splinters thrown
at it. From July 1978, the level at which bank
charges for services were to be fixed were to be left
to market forces, with the only stipulation that the
interest.rates for loans and advances must be within
a spread of 3 per cent above the Central Bank of Kenya
(224)

discount rate which currently stands at 7 per cent.

In addition, the charges arid rates were to be displayed
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for bank customcrs to see and published in the Press.
The charges to be published were to cover those
commissions and interest rates applicable to ordinary
personal accounts, such as cost of bank cheques,
bankers orders, credit transfers, sales of travellers
cheques, special clearance, intérest charges, ledger

fees and such like services.

%= 7. Reduction of Investment Incentives

The reduction of incentives is one method of
iessening the strength of the hold by the foreign
firms on the country‘s cconomic activity. In the 1974
Budget, the Investment Allowénce was put under some I
restriction in its applicability. The Allowance was
hitherto weighted in favour of new industries being
1ocated in rural areas - away from the Two big urban
centres, Nairobi and Mombasa. The 9 per cent
subsidy for new investments in buildings and machinery
was only to be available in rural areas, under the new
measures. During his Budget Speech, the Minister for
Finance noted +hat he had been reconsidering the useful-
ness of the investment allowance provided under the
Second Schedule to the Income Tax Act. At the current
corporation tax rate, the allowance was obviously

superflous. The Minister observed:
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"Tn our present balance of payments
situation, a continuing general subsidy
to what is mainly imported capital in

addition to all the other investment

incentives, is difficult to justify. A
general subsidy to capital when we are
anxious to create more jobs - not to have

jobs taken away from machines - is also

difficult to justify."

Thus from January, 1975, the Investment
Allowance ceased to be applicable to new investment in
rural areas, that is, outside the municipalities of

Nairobi and Mombasa. The Allowance ceased to be a

general subsidy for capital and was to become a special

-subsidy for the dispersal of new investments away

from the two main industrial centres in line with the

country's declared policy of encouraging wider distribu-

tion of industries.

In the same Budget Speech, Sales Tax

Exemption certificates were also brought within the

orbit of control. These Certificates had been

abused by some manufacturers who bought raw materials

free of tax and sold to wholesalers without further

processing. But this loophole was plugged and from 1975
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a manufacturcer had to pay tax on the raw materials

when they were purchased or imported but with the

right to reclaim as a refund, the tax in respect of

als when he paid tax on his manufactured

such raw materi

products. And in the 1976 Budget, local manufacturers

were not to get cxport compensation if they were

at the same time claiming a remission of Customs duty

-

on raw materials and components.

And in the 1975 Budget Speech, sales tax was
inreased from 10 per cent to 20 per cent on a part of
luxury items not usually consumed by wananchi { common
people). Local manufacturers were urged to become more
cost conscious in their imports through a 10 per cent
duty imposed on raw materials. More labour intensive
industry was encouraged by a similar 10 per cent duty on

machinery imports for manufacturing. Items such as

metal sheets, tubes and pipes - which were free of duty

before — were taxed at 10 per cent.

One can also mention the Government stand on
charities paid by companies and the tax implications

thereof. The Government does not allow tax offsets for

companies or individuals who contribute to charity. 1In

a statement some seven years ago, the Permanent

Secretary to the Treasury issued an official statement:

"The proposal (that the Government give tax
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as a result of having relatively young

on such bodies like the Investment Section



of the Central Bank, the Capital Issues Committee and the
New Projects Committee. lHowever, the metliculous -
preparations of feasibility studies by the foreign
companies coupled with Lheir resources to draw up
exceedingly generous management apreements as well ;s

the companies' ability to make-inVestment proposals at
the highest level- all these, plus the lack of qualified
personnel to deal with such matters as cost aspects

of such things like transfer of technology, equity

portfolios and so forth- make the position of the

multinational corporation a factor to be reckoned with.

In view of the open, free enterprise economic
system in Kenya, it is then becomes an up—hill task
to initiate and implement wéter—tight control measures
over the said system. The words of Professor Reginald

Green are very relevant here:

"Tnitially contrdls tend to be based not so much

on modifications of capitalist dindicative planning
= or on African-based models, as on colonial formulae

and those of the metropolis in the 1930s and

1940s... Unfortunately the tendency of most

control systems has been to multiply over time,

creating cumbersome, overlapping, and self-contra-

dicting mazes riddled with loopholes. Economic
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development cannot be regulated, much less

induced, primarily by means of complicated

bureaucratic rule books, especially when the -

civil servants operating the rules are too few,

too inexperienced, too little grounded in applied

or technical economics and poséessed of' too few

instruments to detect and sanclion avoidance or

evasion. At the worst the control systems creaggpggéagzzggg
'%:corruption which destroy both the morals and

morale of the c¢ivil service and bring the

government into contempt in ﬁhe eyes of the business

community and the majority of the population alike.(227)



CHAPTIER V

METAL BOY KEMNYA LIMITED:A CASE STUDY

The purpose of this case study is to show that for 'ﬂ
Kenya, and the entire "Third World" for that matter, "y
there is no hope of ending exploitation and undern-
development within the framewcrk of the imperialist system.
As ought to be known, the modern corporation began when
manufacturers embarked on the system wvhereby they
built their own sales aﬁd distribﬁtion networks and
then their own extensive purchasing organisations. By
fusing mass production with mass distribution, multinatio-
nal corporations came to coordinate administratively
the flow of a high volume of goods from the suppliers
of the raw materials through the process of production
and distribution to the buyers. In such an arranéement 9
a managerial hierarchy was created to oversee several
operating units and to coordinate and monitor their '
activities. Metal Bcx Kenya Ltd. is a direct offspring
of such a phenomenon.

! Metal Box Kenya Ltd. is one of the 16 principal
subsidiary companies of Metal Box Overseas Ltd. which
in turn is owned by Metal Box Ltd. which is incorpo-
rated in Great Britain and is Furope's largest

(228)

packaging manufacturer. In 1970, The Times (229}

ranked Metal Box fifty-fourth among British companies
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by turnover ani forty-cipght by capital employed with
52,400 ermploy~~:. Overscas operations at that time’
vere qQuite significant in the company's published
accounts: thiriy five cent of sales, by value, were
mad%,overseas thirty nine per cent of the profit Before
tax was earncd Lhere and forty seven per cent of

Metal Box empioyces worked there.(23o) A good portion
of the oversens trade was naturally carried out in the
colonies of the "lMother Country" thus clearly buttressiﬁg
the arguﬁent of the imperialist expanéion intentions
of the capitalist companies at "home". Through the
various expansionist devices mentioned above was born

Metal Box Ltd. which is in every way a unit of monopoly

capital and ipso-Tacto obeys the following imperatives:

maximum profits, the addition of assets by eXercising as
1much control as possible over sources of raw materials
and other supplies, distribution channéls and the

markets in which it sells. The threa® of this capitalist

trend runs through the case study.

1: HISTORICAL BACKGROUND

a. Beginning¢ in Europe

The individual business of Metal Box Kenya Ltd. is

concerned with the following: the manufacture and
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printing of containers and closures, both metal and
plastic, other plastic products and security printing.
The company has branches in Thika, Ruaraka and Nairobi
and.a subsidiary, Betacans Ltd., whose operations are

based in Mombasa.

Canning began towards the clese of the 18th century
when, as history has recorded, a Parisian chef by the
name Appert won a big money prize for preserving food
for the French army. It was not until the French
scientist Louis Pasteur had supplied the scientific
basis for Appert's methcd that it proved commercially
possitle. The method-was applied under a patent in
England to various containers, including pottery-ware
and tin-plate canisters. The industry began in the
United States in 1820 and by the end of the century

had become commercially mechanised.

Tins in the last 30 years or so of the 19th century
were used for a good many products besides food, but
.it was as suppliers to the food and tobacco traders
that the direct ancestors of Metal Box first came to
‘prominence. In late Victorian England and for many
years afterwards they were nearly all imported, being
brought in on the rising tide of food supplies from
Australia, Argentina and above all the United States.

The British canning industry, against this kindrof
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competition, remained insignificant until after the
(231)

First World Var.
The tin-box industry that grew roughly between
1870 and 1914 was a service trade for the manufacgurers
catering for growing market in consumer goods parti-
cularly food and tobacco. The top firms were much
larger and more powerful-than the tin-box makers them-
selves whose business success and survival depended on
specialized skill in one of packaging. The various
tin-box makers were greatly family concerns and it .was
only after the First World War that the economic
necessity of a merger was reckoned with. The idea of
merger took shape with éhe British Tin-Box Manufacturers
Federation, perhaps partly as a war time collective
effort imposed by the Ministry of Munitions between
the pre-war competitors. It was nevertheless the
directors of Hudson Scot, Atkins % Co. Ltd. of Hull,
Barclay and Fry and Henry Grant 2™ Co., London, who
late in 1921 agreed to merge by exchange of shares with
a holding company - Allied Tin Box Makers Ltd. In
February 1922, to incorporate the printing done by Scot
and Barclay & Fry, the name was changed to Metal Box
and Printing Industries Ltd. But two of the founder
fathers in the £in making industry were still reluctant

to join the new business merger, and they were to sit on

the fence for some time. These were Williamson and
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Barlows. But their indecision was dislocated when the
threat of American invasion in the tin making trade
became real. By 1930, Robert Barlow had agreed to
take t{the generalship of Metal Box and Printing Works
Ltd.wvhich became a public company under the Metal Box

Company Ltd. Dr. Reader in his book on the company

comments thus:

"Y/hen Barlow retired from active management in 1961,
at the age of 69, he might have been said to have com-
pleted the process which he himself had begun in the
thirties of getting rid of the 0ld owning families from
Metal Ilox. There have been few British business ‘men
s0 consistently successful on such a large scale as
Robert Barlow. He saw the opportunity in the early
thirties for the foundation of a British canning
industry and he propelled Metal Box towards it with energy,
foresight, ruthlessness and charm, which were all
elements in his character. No one who knew Metal Box
in Barlow's time can speak of it without speaking of
?arlow; and if the history of the company reads rather
like a biography of the man, then that is Just for
Metal Box was Robert Barlow's creation and it is his

monument.(zsa)

During the thirties, under Barlow's direction, the
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base of Metal Box's foreign policy was solidified.
This was grounded on the alliance with Continental

@33) and a division of

Can, an American Compary
markets resulting in Metal Box preoccupation with -
continental Europe and British territories overseas.
Overseas expansion halted by the war, started again,

and by the early fifties companies were established in
Malaya (later Malaysia); ﬁast Africé, Pakistan, the

West Indies and Rhodesia. In 1960 a company was set up in
_Nigeria; in 1968, in Thailand - the only company in

this group, apart from the South Africa Gompany‘s

Mozambique subsidiary, which was in territory which

never had been British.

Reader observes:"The Pakistan company was set up
purely in response to political necessity. Elsewhere,
the companies were aimed at some particular opportunity
as, for instance pineapple_canning in Malaya or the
canning of meat in East Africa, and a consequence
they tended to depend heavily ©on one user or group of

users, particularly in territories where there was little

in the way of local demand to support a varied out—put.u(23ﬂ)

In the 1970's we find that Metal Box had become a
multinational business on a very considerable scale.

Its origins, however, and the main base of its operations,



remained and still remain British, despite protestations
to the contrary by the expatriate staff of the company's

local subsidiary.

b. Penetration in Fast Africa

A limited amount of business had been done with
East Africa as early as 1934, These were principally
flattened cans supplicd from the United Kingdom and
. reformed locally. Betwveen 1046 and 1947, there were
discussions with oil companies and Liebigs which
resulted in plans to build a factory at Dar es Salaam for

making l-gallon <zbes and corned beef cans.

On July 23rd, 1948, the Metal Box Company of East
Africa Limited.was incorporated with an authorised capital
of £100(which was gradually increasedlovef to intervening
years to £1,250,000 by March 7th, 196% . At this time,
that is, the time of incorporation, plans were finalised
for the Dar es Salaam factory. Decision was also made
to build a small unit at Thika for reforming
}1attened can ex U.X. for supply to Kenya Canners Ltd.
In 1949 building at Thika was completed and work started
at Dar es Salaamj operations commenced at both factories

and authorised capital increased to £300,000.

Between 1951 and 1954 some general line work was done
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at Thika and gradual expansion (with second hand machinery
ex U.K.) carried out. In 1955, authorised capital was
increased to £750,000 (Issucd totalling £550,000). In
1956, high speed can line was installed at Thika for
manufacture of food cans, largely for Kenya Canners Ltd.
Three years iater, press and lines were installed for
manufacture of open top ends. At the same time,
authorised capital was increased to £1,250,000, issued

capital being £1,000,000.

In 1960, the Metal Box Company of East Africa Ltd.
acquired Plastics (Africa) Ltd. The following year,
printing equipment was installed at Thika. Hitherto
printed tinplate was beiné supplied by Dar es Salaam
but increased'demands in Kenya and Tanganyika caused
severe overloading of equipment. A line for manufacture
of rectangular cans was installed at Thika for the supply
of corned beef cans to Kenya Meat Commission. Between
1962 and 1964, there was-expansionlof general line
business and a line was installed for making collapsible

_tubes.

In 1966 the Metal Box Company of Tanzania Ltd. was
formed as a separate company but a subsidiary of the
Metal Box Company of East Africa Ltd. In the same year,

additional printing equipment was installed.at Thika.
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Also the year witnessed the formation of Security Printers
L,td. as a subsidiary of the Metal Box Company of Eést
Africa for printing chegues and other security documents.
Until about 1967, there was no company which specialised
in the production of bank cheques, prepared and p;inted
under the security necessary £o avoid possible abuse,
although some were being printed by commercial printers.
Then the international complex of the Metal Box bought

. out the two main sources of Bank cheques in Britain:
W.W Sprague and Co. and Perkins Bacon Ltd. By 1969, the
local printing company vas supplying about 17 ,00,00

cheques used annually in Kenya and Uganda.

In 1968, Calpak (California packers Ltd.- Delmonts)
decided to extend operatiéns based on growing their own
pineapple on 2 10,000 acre estate at Thiké. With regard
-to the Tangzanian side of things, the National Development
Corporation of Tanzania acquired a 50 pe¥ cent
holding of the Metal Box Company of Tanzania Ltd. and
the rest of the shareholding was held by The Metal Box
‘Company Overseas Ltd, in Britain. Metal Box Company
of East Africa Ltd. was appointed the managing Agent. 1In
the same Yyear, that is 1968, authorised capital of the

Metal Box Company of- East Africa Ltd. was reduced to £750,000

(Issued 5759,000) arising directly from the sale of the

Metal Box Company Ltd. of Tanzanian Ltd.
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A special resoclution was passed at the eitraordinary
general meeting held on May 5th, 1970 to change the
company's nameffrom the Metal Box Company of East Africa
Ltd. to the Metal Box Company of Kenya Ltd., and_the
change was filed with the Registrar of Companies and

became effective on May 5th, 1970.

During the accounting year ended March 3lst, 1970,
the Company took a controlling interest in Betacans Ltd.

manufacturers of lU-gallon debes at Mombasa.

In 1971, the liquidation of the two subsidiary
companies, Plastics (Africa) Ltd, and Security Printers
Ltd, and the absorption of their business with that of
the business of the Metal Box Company of Kenya took place.
One of the reasons for such move was due to the Metal
Box Company of Kenya Ltd. being a public company and
particularly in the case of Security Printers Ltd., the

_trading profit was iarge and reflected the advantage
aceruing to it as éompany arising from site management
‘together with printing services, which would be much
more expensive if the company had operated on its own.
‘Phis, in the opinion of the company, was not particularly
important whilst it was not necessary to file the

accounts but customers now had access to the accounts and
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it was necessary to make considerable alterations

to the compuny's operating costs to reflect a true level
of profitability. In the case of Plasties (Africa)

Ltd. the company was under capitalised-and, due Po its
expansion of business, it was necessary to double the
issued capital to achleve a reasonable proportion of
share capital to capital employed. There was also a
tax element inherent in the merge. The writer was
advised that a group of companies operating in similar
circumstances} with central administration services, has
been assessed for taxation purposes by setting off
central adminsitration costs against dividends arising
from subsidiaries. 1In thé current financial year an
assessment on this basis could cost a further

£9,800 in corporation tax.

In 1974, major expansion works were carried out at the

Thika's Metal Box factory to meet the increased demand

of containers in the country. The Nairobi factory

covers 71 acres and began production in September 1970.
The building contains new general line, machinery,

a toolroom and a maintenance department. The general
line production caters for metal containers of all

types including fancy decorative boxes, aerosols, metal

closures and aluminium tubes,



20R-

The company also has an open~top factory making
cans for processed food, beer, cider and soft drinks.
The paper group makes cartons, cardboards and metal
composite containers, laminations, cheques and labels.
The plastics division, on the other hand, makes i
polythene film bags, sacks, bottles, moulded plastic
containers, closures and packaging components. The
Ruaraka side of business specialises in research and

engineering development.(zsﬁ)

2. SHARENOLDING A!lID GRGANTIZATIONAL STRUCTURE

As at March 31, 1979 the authorised share capital
of Metal Box Kenya Ltd. comprised’ 11,000,000 ordinary
shares of Kshs.5 each. At that date, 8,056,002 Ordinary
shares of Kshs.5 each had been issued and fully paid.
At the same date, a scrip issue of 1 for 2 shares

held was capitalised from unappropriated profits

f A=z
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amounting to 2,685,334 shares at Kshs.5 each.

-

The interesting point as regards the existing
shareholding structure is why it became necessary for
.Metal Box Overseas Ltd. to invite subscripﬁion shares
by other parties and to cease to be 100 per cent
holding company it had been for many years since

establishing its operaticns in East Africa-+ . One reason



which the expatriate staff of the local subsidiary

would not like to discuss about, is the reality of the
changing circumstances. After the attainment of
independence, for a company which has substantial
investments in racist South gfrica, it was only fo be
expected that the multinational company would attempt

to cloak its tainted capitalist imame with acceptability

by the African Government. One way jof this was to bow iputj

to the new economic nationalism bent on the new ”
administration participating in the private sector for. &
nnational interest". This meant that the Metal Box !

would view favourably to requests by Government institu-
tions for equity participation. But allied to this

basic fact was the fear of competition from new investors:
to avoid such invasion, it war pood business sense to be
associated with 2 Government body for protection as the
argument would be that an undertaking in which there was
some local participation needed protection. It was
therefore not surprising-that the regquest by ICDC

to acquire some shares in Metal Box Kenya Ltd. was

-

considered favourably.

Befare ICDC formally requested Metal Box Overseas to
be allowed to purchase shares in the company's subsidiary,
the corporation has been looking into the possibility

of establishing a local can making industry: In 1965,
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the Executive Director of ICDC wrote to Messrs. Jurgen
Roper of Hamburg(237) pointing out that a plastic bottle
factory was not at that time thought to be a viabhle
proposition and that neither was the suggested water
turbine justified. However, ICDC requested the German
company "as a matter of urgency" to give the best offer
for a complete metal container manufacturing plant.(238)
The Cerman concern, however, advised TICDC that a
production of only 500 pieces was “nqt economically
sensibleh and that it was.preferable to have a plant
with a capacity of 1;000 tins per day. However, ICDC
did not persue the matter further and instead the
conglomerate thought it better to buy shares 1in Metal
Box. In June 1969, the corporation was offered 10,000
at par (that is Kshs.20 each). Later ICDC was offered

60,000 shares at shs.25 per share.

The writer was not able to establish the economic
sense behind the above quotations for the purchase
price of shares and no wonder the corporation felt
.that the price of Kshs.25 per share was on the

D2
high side.(239)

The 10,000 shares, were, however, paid
for in cash apparently on the persuasion #the
accounting principle based on dividend cover as an

indicator of the rate of investment return. There are
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of course differences of opinion as to whether the level
dividend cover is the right hay of looking at investment
benefit (for capitalists this so of course) but one

would have thought that it is good economic sense to

look at the par value of shgres vis—-a-vis asset cover
especially in a situation where the factor of labour
exploitation is significant and where the level of
overall investment is relatively low.(2u0) This is so
especially when we consider the fact that the corpo-
ration must always appraise business proposals with
Kenya's interests as the first priority. 511 the S
same, ICDC found ngividend cover" approach acceptable.

The Corporation's Chief Accountant, in an internal

memorandum to the Executive Director , commented:

wphe (dividend cover) ratios indiqatela generous
dividend policy coupled with a good potential (sic)
of a share for capital growth. Although in

1967/68 no retentions were available, there were
sufficient revenue reserves to enable the company
to maintain a high dividend  of 10 per cent on fully
jissued capital. Normal dividend should be covered

twice but on average of 1} is considered satisfactory."

The other reason for inviting outside parties in the
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shareholding of the company was of course the need

for money to meet expenditures of capital nature. Thus
the money for the payment of the 60,000 shares

offered to ICDC was borrowed from the East African
Development Bank with the share certificates as security.
When the bank extended a 6 million K shillings loan

to the company, an undertaking was reached that a half
of that loan carried an option of its conversion and that
the bank would give ICDC part or the whole of its

conversion right. At the Beard meeting of Metal Box Kenya
Itd. on February 14, 1974, the meeting approvedra
resolution that uoo,obo ordinary shares be alloted and
issued as fully raid up shares to ICDC. Tﬁe value of

the shares was shs.D million thus irdicating a premium

of kshs.2/50 per share since an ordinary share was worth
shs.5 each.

mThe shares by the Development Finance Company of

Kenya arid the Industrial Development Bank were also

issued by the company as a consideration of funds advanced
by these two institutions. It is also important tc note
that these institutions are associated / “he Kenya/with

Government by way of equity participation and that this

is still a further illustration of the company's drive
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to have closer links with the leadership of the day.

As a manufacturing firm, the company was not affected

by the Government regulations of 1975 to reduce borrowing

below the level of 20 per cent of investment, including

share and loan capital and unimpared reserves. Thus

during this time, the Industrial Development Bank

obtained shareholding in the company by way of equity

participation amounting to Kshs.2 million at a price of

shs.7/50 per ordinary share of Kshs.5 and a loan of

Kshs. 3 million repayable in 10 egual half yearly instal-

ments commencing on June 30, 1976. with interest at a

rate of 10.5 per cent to go towards the expansion at

Thika and Ruaraka branches. An additional term lqan of

Kshs.6 million has been granted to the company by the

Tndastrial Development Bank to cover the expansion of

printing facilities at Thika Branch and additional can

making machinery at Nairobi. In 1974, the company also

secured a loan of Kshs.3,460,000 from Development

Finance Company (DFCK) repayable in 10 equal half-yearly

jnstalments from September 30, 1977. During the same

year, DFCK was asked to provide Kshs.1,540,000 in new

equity capital.

The foregoing does not illustrate a trend towards

surrender of control over the activities of éhe company
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py the investors in the U.K. but rather clever
devices to raise capital 1ocally instead of bringing

the same from ovearseas. Even the shares given to the
Industrial Promotion Building Ltd., R.A. Panju, A.W.
Investment and the Asian owner of shares in Kenya

Commercial Bank Nominces Ltd. were in consideration for

the purchase DY the company of Betacans Ltd.

ICDC has gradually ijncreased its shareholding

and is intent on progre551ve1y raising the present level

of about 14 per cent of the :total share capital to

49 per cent. Also, since May, 1971, considerable
attention has been given by Metal Box Kenya Ltd. to a

public issue of the company's shares for an approximate

20-30 per cent of the total holding. Tt is expected that

the issue of shares will be new issues and not by the

sale of existing shares. Such increased capital would

of course be welcome to the company because, from

studying theilr financial statements, it becomes obvious

that the cash generated thereof would be absorbed by a

reduction in current account indebtedness arising from

overseas purchases together with the major items of

capital expenditure. Additional finance here would be

the consideration for the increased shareholding by

outside parties.
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Presently, the big representation of "home company"
on the local Board of Directore is apparent from the
composition of the current directorate:

Chairman and Managing Director-(British)-Metal Box

Interests

Three more British Directors - n

One Kenyan Director "

I

Three Kenyan Directors ICDC, IDB and DFCK

Tnterests.

Such strong representation, the writer was

advised, 1s ncecessary 4n order to nocuarantee that the
company 1is run to the satisfaction of the shareholders. "
And jndeed this is so. Of the eight'directors, four

are on full-time working d:v¥s at the offices of the
loecal company while the fif~~’ "Metal BoxX eirector“ is
‘in active employment DY the ‘.~1ding company in the U.K.
The three minority ﬁirectors only attend the Board Meetings
which discuss agendas initiated (by and large) and
_prepared by the top wMetal Box Men" in Kenya. And it
would seem that the minority directors have much to chew:
the ICDC representative, that is the corporation's e
Executive Director/presents or is expected to /re

repfesent the Corporation in over 60 companies. He

simply does not have the executive time for the various
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Board meetings and more often than not he has

to nominate fairlty junior officers to represent

him at such meetings. Such officers are no match for
the well informed '""Metal Box Directors''. However,
according to a senior official of the '"Kenya company"” the
significance of the hold by Metal Box Overseas Ltd., and
ultimately the parent company, over the subsidiary
company in running its affairs should not be over-—
emphasised. Before any major decision is implemented,
"behind the scenes' consultation wicth the minority
directors are held and their views sought and valued.
The bare fact, however, is that the parent company's
significant shareholding is a major critical factor

at the Annual General Meeting: "It iS++....commonplace
that particular shares can always be sure of carrying

O
the day, aye or no, as the holder pleases".(2 2

As
for the very small shareholders (Industrial Promotion

Building, R.A. Panju, A.W. Investments and Kenya

Commercial Bank Nominees), the voting at the Annual

General Meetings is by proxy and their influence could

be said to be minimal.

As regards close supervision by the holding
company on the activities of the subsidiary in Kenya,
various systems of control are employed. To begin

with, detailed monthly accounts are always sent to Reading
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in the U.K. for “"recommendation', and the actual

approval is made by the resident Board of Directors.

But this is an oversimplification of the matter:

financial matters are referred to the U.K. office not for
compilation and comment, but scrutiny and directive.
Company Instruction No.18(243), for example, makes it clear
that “recommendation' should not be viewed in icts

literal meaning. According toO this document, the

Board of Directors have the authority to grant capital

or special expenditure up to £7,000 on any single item
(other than on the purchase of real estate) and a total

of £35,000 in any one month without special recommendation
from the Board of Metal Box Overseas Lcd. All proposed
expenditure on the purchase of real estate or any
expenditure of a capital or special nature in excess of

£7,000 on any other item must receive (italics mine)

prior recommendation by the Board of Metal Box Overseas
Ltd. It is not very fruitful to engage in verbal
gymnastics, but recommendation in the context of GCompany
Instruction No. 18 has more force and implication as
simply opposed to mere comment OF suggestion. In the
event of the U.K. office turning down capital or special
expenditure proposals, it was not made clear to the
writer what course of action the local directors would

take and it would seem that such a course of collision is

highly circumvented. Indeed the subsidiary's Financial
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Controller could not recall any such situation obtaining
in the past. 1t would seem that "behind the scenes”
_consultations ¢ take place between the 1local Managing

Director and the Reading office. Such consitltations,

-

can, and do take place, when the local directors visit

the U.K. or when the parent company directors or

officials visit Kenya. As a further precaution, the

ljocal office makes sure that the expenditure

proposals are minutely and comprehensively completed to

warrant favourable consideration before the Board of the

U.K. Company.

As a further indication of close 1iason with the

"home country” headquarters, the planning programmes

(on medium-term pasis) "are very much as of the U.XK.

planning programmes“ although the Financial Controller

was quite eager to state that the said programmes were

nevertheless Kenyan plans. In addition, the accounting

system is "to a degree" similar to the Head office one

(that is, the U.K. of fice) for appareﬁtly "purposes of

uniformity when preparing the overall Group accounts".

To sumy>the reasons for.selling shares by the company/up

have been motivated more by the need to raise funds

1océlly for capital expenditures. Such issue of shares

to local institutions could also be explained as a way

of conceding "national aspirations” whatever that means

to a multinational corporation. True, the company is
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arranging to reduce its share capital holding to 60

per cent and the rest to be in"local hands", but

the fact will still remain that the company in

Reading, U.K. will continue to exert full influence

and control over subsidiary. After all, the shar;holding
percentage majority must also be represented by an

actual majority in number. Thus these words continuc to

carry with them the force of truth:

"It is not intended to suggest that the

national affiliates have no scope for independent
action. In day-to~-day operations, in marketing
policies, in personnel matters and at the plan

level, to a limited extent in research and development
and possibly in investment decisions below a certain
size a policy of decentralisation will normally be

followed. But in such questions as expansion or

contraction of investment, determination to produce

or redesign a certain product, roduction or

purchase of equipment and other inputs locally

- or abroad, exports by affiliates to the world market,

and research and development activities the control
(2010) A
is generally centralized.

Of concern is the palpable lack of significant impact
of the local minority shareholders on the day to day

running of the affairs of the company. Taking
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IcDC as an example, the Executive Director of ICDC

who is expectcd tO represent the corporation on

Board HMeeting in more than 60 companies hardly attends
these meetings personally and in the case of Metal

Box Kenya Ltd. the times he has personally attended are
very few indeed. This is poor attendance by any
standards bearing in mind that it was in 1969 that

ICDC became a‘shareholder and was represented on the Board
of Directors. The first Board Meeting at which ICDC |
was expected to attend was 6n 2ond May 1970. However,
the executive directér was unable to attend or even send
a representative. What has been happening is that the
corporation has been represented at Board Meetings by
officials of relatively lower rank and business experience
whose contributions have-been significant by their
absence. The Notes for Board Meetings are prepared

* by the Managing Director (who is also the Board Chairman)
with apparently very little or no prior consultation
with the minority shareholders. Going through the

Board Minutes, it becomes Vvery clear that there is very
little contribution by the minority shéreholders except,
for example, to suggest a vote of thanks for a retiring
expatriate executive and endorsing.wholly (and gquite
uncritically) such matters as pertain to the authority-

structure vis-a-vis capital expenditure. As an
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il1lustration of 1ack of closer serutiny, it is surprising
that one «f the major minority shareholders, that .is, the
ICDC, do not even have in their possession a copy of the
Consultancy Agreement, 2 sin of omission which is hard

to forgive. ToO further strengthen the 1inks between

U.X. company and the subsidiary in Kenya, there are
usually tours of duty into Kenya b& technical staff as
per the Consultancy Agreement as well as frequent visits
by the overseas directorf. similarly, the chief exe-
cutive of the subsidiary company frequently visits the
U.X. for consultations. And to immerse the Senior
African Officials into the mﬁltinational—matrix,

courses or visits to the U.K. factories are arranged
when deemed necessSary- To all intents and purposes,
then, the 1ocal company is run on tﬁe 1ines conducive

to good working relationship with the U.K. company and

on business framework tailored to the interests of the

parent company -

3. THE CONSULTANCY AGREEMENT

The Agreement between the Metal BoX Company Ltd.
of U.K. (now Metal Box Ltd.) and the Metal. Box Compan§
of East Africa (now Metal Box Kenya Ltd.) dated July

o4, 1967 (effective from April 1967) and to expire on



.;EPF"

-

March %1, 1986 serves as a rood example of an exercise

in exploitation and the concomitant dependency.(245)

Belfore analysing the various provisions of the
Agreement in question, it is wvitally pertinent “to
articulate the concept behind c¢onsultancy, technical

or licensing agreements in general and to evaluate

eritically the false complacency inherent in such
arrangements. The basis of these agreements is of
course, the law of contract and the cloudy notions of
freedom to contract as well as equality in contracting.
Justice Holmes begins his analysis of contract in his
Common Law by declaring that "The doctrine of contract
has been thopoughly remodelled to meet the needs of
modern times (and) that there 1is less necessity here

than elsewhere for historical.research?(2u6) And

another American legal scholar'Roscoe Pound,has

stated the following:

"We do not give effect to promises on the basis
of the will of the promiser, although our
courts of equity have shown same tendency

(247)

to move in that direction.™”

How true are the above assertions? lLaw of
contract is of-course basically the protector of the

sanctity of private property and from the genesis of
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legal philosophy this branch of law has usually favoured

those who could employ cicver lawyers with the skill
of drawing up asrcement dncurents with hidden traps and

deliberate chasms. Tneluded in this galaxy of men of

property who could use the law to their advantage were

0il barons in America and settlers and missionaries

in Xenya. Dubious concessions and distributorship

agreemcnts were the norm of the day during the time of

Rockefeller I whilst in Kenya the settlers and missionaries

signed questionable. conveyances with the "natives"

such practices still cont

relating to the transfer of land.
nue

up to the present day, and this is typified by the

alarming outcrop of technical agreements. C.V. Vaitos,

views this feature of commercial intercourse as follows:

"Tn evaluating contracts of technology

purchase by developing countries, one is
immediately struck by the total vagueness by which
technical assistance is being acquired contractually.
‘The licensor is quite generally left with complete
freedom to transfer whatever he decides while the
purchaser has explicit and fixed conditions

with respect to payments, terms of obligations,etc.

The buyer quite often, does not know what to

‘ask.“(aua)

The same vagueness obtains 1n ease of the Agreement
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petween Metal Box Ltd. and its subsidiary in Kenya.
The subsidiary had nothing to offer to the1

parent company save to bind itself to.a host of
conditions which were readily accepted since the
directors of the former company were to all intents
and purﬁoses employees of the latter company. If

a fitting word were to be applied, it is the word
conspiracy. Here were two birds belonging to the

what they were concerned with really

same feather and

was to empty whatever was in the ‘nest.

The Agreement £ncompasses all the major features /which

of technology, that is, technical assistance
transmitted through personnel, machinery, manual
with production specifications, 1icence of patent
and trade marks as well as know—how.embodied in

intermediate products for supplying the services of

consultancy and technical advice to the subsidiary the

British company)has.made sure that adequate provisions
of remuneration are catered fore. Firstly, the local

company is responsible for covering all the

travelling and accomodation expenses with respect to
technical representatives who come to give : advice
or practical technical service. (Clause 3). In addition )

/provides that
Cclause =~ 5 of the Agreement ./the U.K. company has the
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right to engage "managers and other technical and sales
staff and foremen" as it considers "suitable and
necessary." The Agreement does not indicate what
terms of service arqﬁused as regards emoluments,/to be

whether the U.K. scales or special scales. But”from

experience, it is almost certain that these executives

from Britain are well looked after financially. For

example, taking just the directors of the holding

company, that is, Metal Box Overseas Ltd., the following

were the emoluments for services to various subsidiaries

and associates as at March 31, 1978:

As Directors -~ Stg.£100,0G0

As Executives - Stg.§ 1,796,000

In 1978, there were 13 expatriate executives

in the permanent service of the local company against

xecutives (including one European)

12 non-expatriate €
(249)

and twenty African officers of medium grade.

The important thing’to note is that the European
category were and are in the high category of seniority
and with this goes high salaries and a myriad of

fringe benefits - free pasSage, entertainment allowance,
house allowance, children's education scheme, etc.
Tndeed, the cost of keeping these people is so high that

it has been decided te AfricaniseFufopeans in some areas

of operation as a realistic measure to cut down salary
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costs. Whilst there has been some localisation
programme, it is to be noted that Africans are still
mainly in the non-technical field and naturally it is
an expatriate who controls the company's purse.
Betacans, whose operations are quite unsophisticéted
and whose size is by no means significant is under an
African Manager and has no expatriate employee on
its staff. As for Thika, & great concession has been

made whereby an African manager has been appointed. By

sjze of the factory, volume of production and stafrl
strength, this is an appointment which carries a good
amount of responsiblity. Ironically, however, this 1is

the only factory with the highest number of expatriates.

One of the capitalist methods of running business -
in the name of the organization of work and efficiency -

js the separation between the work of design and execution

with the  view of reproducing the relations of domination
which determines the relations of exploitation. Thus

in the case of Metal Box Kenya Ltd. it is not surprising
‘that details pertaining to production techniques, design
research and development are still the monopoly of the
‘nhon-African staff. The research and development

department is headed by a European while the Works

or Production Managers of the factories are Europeans. In
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such a situation, when does it become appropriate
for the African to take over? There is the saying:

nGive a boy some fish to eat’ and he will assuage

his hunger for a day, but teach a boy to catch a fish

and he will never be hungry.' So long as the

African is not to master technology in the true

sense, when will he be a party to the technological

advance of his country? Tt is true that an Apprentice

Training Centre was opened in Thika in 1966 and that by

1978 the company had 68 apprentices and that an

African Technical/Management of ficer has been appointed

at Ruaraka after some training in the U.K. But the

apprentices are not taught sophisticated and creative

engineering: theirs is to learn about simple maintenance

mechanics and mundane tool maintenance. The African

Technical /Management officer was trained in food

technology but he 1is still considered nunprepared' to take

; =" L]

overmthe European head of his department.

Basically, the machinery used by the company is not

very specialised and it is obvious that cheaper and

similar—quality machinery could be obtained elsewhere
and adapted, if possible, to a local design of containers.
But this is not possible. For one, most of the design

of containers is based on the British specifications

and as such the company gets most of its manufacturing
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machinery from the U.K. together with the necessary
spares. As far as the adaptation of the machinery
from the U.K., this is expressly prohibited by the

Consultancy Agreement. Clause 13 of the Agreement reads,

inter alia:

"The Manufacturer shall not without the Consultants'
express permission reproduce

or imitate or cause to be reproduced or
jmitated any machinery manufactured by the Consultant
or purchase any machinery or equipment from any

person frim or corporation which shall be a

reproduction or imitation of-machinery manufactured

by the Consultant..."

Mow, the above restriction is inimical to a

country's desire to industrialise significantly. Had

Japanese and Russian firms signed licencing contracts

with such restriction, the two countries would not have
been where they are toda&. During the past half-century,
Japan and Russia ardously followed a calculated approach
“whereby their industrial development was pbased on
imported technology which was used successfully as a
basis fcr their own technological development. "Both
show that it is possible to import technoelogy and yet

not be swamped by jgn ., (250)

In the case of Metal Box Kenya Ltd., chances of



invention and innovation are ‘therefore dim and the

company will continue to depend on the U.K. company

for its technical progress. Expatriates will continue

to come to give advice, advice whose basis the local

peoprle will not |Dbe conversant with. This sitiation

of dependency was painted quite eloquently by a Sri

Lanka Prime Minister as jong as 1954:"A foreign

expert is a man who comes to find out and leaves before

he is found out."(251)

Apart from paying for the machinery imported from the

U.K. and apart from paying all the foreign executive

staff, the company is still bound to pay for the patent

ade mark l1icencing by way of royalties. It is

such payment is necessary because something

and tr

not clear why

like a patent 1s ciearly not technology but the legal

o use technology.
bility of reciprocal arrangement,

permission t The Agreement assumes

that there 1is a possi
the subsidiary can al
nts in case of any invention relating to

that is, so license the parent for

use orf its pate
This provision in the

machinery and containers.

Agreement 1S put for a different reason, that is, to

avoid possible infringement of the anti-trust laws. For

example, the agreements between Continental Can of America

in U.K. had to be revised in the 1940s

and Metal BoX -

and provided that the two companies would cooperare in the



field of exchange of technicai knowledge thus

shifting from the earlier stipulation that it was

Continental Can which was to supply technical know-how,

ally the reality but which was

o the anti-trust legislation in the U.S. From

a factor which was actu

averse t

the practical viewpoint, therefofle, it is Metal Box

jn U.K. which is the pbeneficiary of the  patent

arrangement 1in the Agreement.

whilst legal and administrative procedures are

l1ied in developed countries to restrict monopoly

seem very 11l1-equipped to forge

being app

practices, poor nations

a coherent industrialisation policy. Patent licensing

nnovate and is

in no way safeguards the capacity to i

indeed a stumbling block 1in this regard:

“...1egislation oﬂ technology importation in

developing contries is mostly identified with

industrial prOPePtY'165151ati°n such as patent

No relevant economic analysis is being

laws.
pursued a5 to whether patents really protect the

interests of the 'non-industrialised' countries

while legal systems are transplanted from developed

nations whose needs and interests are totally

n(252)

different.

Even in the United States, there have been

misgivings on the basis of patent legislation. A study
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by the U.S. Senate has commented:

i Provisions {of the modern patent system)

it is evident, have altered the complexion of

" the patent grant from one designed primarily

to stimulate domestic industry to one in which

foreign patentee has an jncreased chance of

producing where he chooses and retaining his
patent mOnopoly."(253)

Earlier on under this heading it was noted that

the bulk of the machinery pbought by the company is

from Britain. Under Clause 6 of the Agreement, it is

stated that the parent company will sell to the sub-

sidiary machinery of its own manufacture
greater than the regular sales

at prices in sterling not

his is fair enough. But in the case of

Y manufactured by the consultant for

prices. T

machinery usuall

n use or for the use of the subsidiaries and for

s no ruling regular sales price, there will

its ow

which there i

be an additional 10 per cent payment on top of the

éotal cost thereof - The justification for this is

hard tO find even if it is assumed that the.cost of

export packing, insurance and freight from the Consultant's

factories to the point of export is included in such

a figure. EVeD then, an arbitrary figure of 10 per cent
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of the total cost sounds unreasonable especially when
quantities of the machinery supplied are found to

change. What's more, it is not clear from Clause 6(2)
whether in fact the cost of export packing, insurance

and freight to the point of export is incorporated in

the percentage stipulated. The Central Bank of Kenya are
also not clear on this matter. In a letter to the
Capital Issues Committee, an official of the Central

Bank (254) has pointed out it is not clear "as to what

services are covered by the 10%, which is in addition

to the total cost of machinery purchased in the U.K. We
feel this charge is unreasonable.' One could also argue
the matter further: What are the determinants of

the total sale price of the parent company's machinery?
The Agreement offers no clue in this respect and indeed
makes the whole matter more mysterious by boldly
stating: '"'The Certificate of the Auditors of the
Consultant shall be conclusive evidence of the amount

of such total cost....' This is a strange one-sided

way of verifying the total cost and it is even mild

to term the arrangement unfair.

It is baffling that the agreement between

Continental Can of America and Metal Box Company of U.K.

in fact provided the very reverse of the provision in



Clause 6 of the Apreemcint under discussion. The
American canning compain’ had given Metal Box an exclusive

right to buy machinery ¢t 2 10 per cent discount.

All the subsidiaries of Metal BoOX Ltd. buy more
or less the same typesoS of machinery with basically the same
raw materials. As such, a Ceﬁtrél Buying Unit exists
in London to purchase various items for the subsidiary
companies:"We do not need to use it, but we do",
commented the local *inancial controller. The reasons
given for the above arrangment are:

(a) the Centraeruying Unit "operates 1ike a free

market",

(b) the U.K. company can get nyery g000 prices

pecause they are buying for & bigger unit, and

{c) the standing of the parent company is such

that favourable credit facilities on behalf of the

subsidiaries are available. clause 15 provides
establishment of the Buying Agency referred tO above. Bul
another snare is conspicuous: the parent company is
entitled to retain for its owWn sole henefit (italics mine
"313 discounts, commissions, rebates and other emolumenfs
or deductions paid or allowed tO it by the suppliers
of any goods purchased through it as agents...“ With
these amounts going tO the parent company one wonders
how the goods bought through the company are said
to be cheap. The matter is more complicated as the

existence of a free market is very doubtful. As the
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well known Marxist scholar,Samir Amin, has noted,

the price structure is by no means the result of

various competition:

"phe price structure is a globalldatum; it is not
the result of the individual behaviour of f;rms,
even under 'pure/perfect ' competition. /and
Raw materials cannot result directly from
consumer preferences, in accordance with current
ideology, because the commodities are not

final consumption goods... furthermore, the

price structure of raw materials is by no means

independent of the structure of the world system, i.e.

of the unequal interhational division of labour."(255)
The particular giant in this monopolistic world
structure is the British Steel Corporation from which
the parent company buys the bulk of steel. Steel e

comes from iron ore whiqh is a commodity whose marketr
prices are dependent on the manipulations of, not the
producers, but the buyers of the raw material like Bri-
tish Steel. No wonder they have been quite frequent
prices - hikes of tinplate which in turn has forced

the local company to seek price increases for its

products.

There was an jncrease of tinplate of 3 per cent in
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October 1972, and another increase of 12 per.cent in April
1973. Puring the visit by the Chairman of Metal
Box Kenya Ltd. to England in March 1973, attempts were

made to negotiate with British Steel Corporation whether

they would stahilize the price of tinplate for "longer

periods than they were doing at the time:

"ye have asked thcm (British Steel Corporation)

to guarantee that in future, there will be no

price increase for at least twelve months.

They were receptive to this and we hope that after

y will be able to hold the price for

-
another 12 mon1;hs’."(2)6>

April the

The above course of action is just a half/which in no /—heart
measurc

way can control further unreasonable price increases of
tinplate which are dependent on the vagaries of
international monopoly capitalism. Further, it is to

pe observed that the mode of purchase of tinplate

through the parent company is repugnant to good
management of the foreign exchange earnings of this country.
The British Steel Corporation purchases are financed
by ¢ 1 million sterling overdraft facility -with Barclays
Bank Ltd. in London and payment is made through the

Metal Box Kenya Ltd. Operational facility granted by the
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the Central Bank of Kenya. This is in effect an Inter-
Company Account through which the company buys
everything. Such an arrangement is undoubtedly prone to
transfer pricing and the Central Bank have expressed

their disatisfaction with the arrangement. In the

communication to the Ccapital Issues committee (already

referred to above)£257) the Central Bank have expressed

their disatisfaction with the arrangement. TheiBank,ﬁquL

poinhﬂéut that the General Superintendence have detectead

some discount discrepancies within the pricing of the

different specifications of tinplate supplied to Metal

Box Kenya Ltd. by the parent company in U.K. In the

course of their inspection, the General Superintendence

Company discovered that the British Steel have no standard

Export Price List and that an export price 1s merely

determined by the forces of demand and supply at any

one time.

It is a matter of COncern/deSpite the various /that

commissions and discounts arising out of the Buying agency -

the parent company still has an entitlement "after rangene

giving one month's notice in writing or by cable of its
intention so to do) to charge to the Manufacturer
commission (payable in sterling) on the f.o.b. of all
goods 80 pufchased through the agency of the Consultant

at the rate of one per cent in the case of tinplate and

two and one and hald per cent in all other goods."”
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The basis of this provision in Clause 15 1is quite
obscure to say the least and .can only give vent to
the view that this is yet another device to milk money
from Kenya. The Central Bank have also established
£hrough the assistance of the General Superintendence
Company that Metal BoxX Ltd.  in U.K. enjoys another
commission of 33 per cent py a separate Credit Note
on all tinplate purchases destined for Kenya. One
can only say that this is a strange state of affairs
and the sooner the Government takes soﬁe serious

measure,the better.

One would have thought the various payments aceruing
to the U.K- company though the foregoing provisions
were generous enough, toO put it gently. But . Clause
18 stipulates that every year an additional fee is to be
_paid and that +his should be computed as the figure which

shall be the greater of:

(a) Twenty five thousand pounds or

éb) A sum computed bY reference to the aggregate
net sales price of all containers sold by the
manufacturer during the twelve manths periocd

as follows:

(i) 11% on the first £1,000,000 of sales;
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(ii) 1% on the next £1,000,000 of sales;
(iii) 3% on che next £3,000,000.0f sales

(iv) 19 opn 211l sales in excess of £5,000,000

The above provision ensures what is called a water-
tight situation. If the lLocal company makes very low
sales (or no sales at all), there.is a guaranteed payment

of §25,000. The higher the volume of sales, the higher

the remittance to U.K.

Durings the financial year ending March 31, 1979, the

company made net sales amounting €O Kshs.232,757,000

vwhich fipure - jneluded amounts jnvoiced for products

and services. With such volume of sales, the —amount

to be paid to U.K. is more than £25,000 and works

to about £69,000 using the second method. In addition,

the parent company also receives dividends Yyearly.

Overall, the company's operations have been quite

ced by the level of dividend

nts- for the 1last five years.(258) This is the

-

profitable as eviden

payme

tpend wanted by the jnvestor in U.X. for, after all, it

-

js the object of capital to extract the surplus
_value of the country in which it is invested with the

intention of repatriating this surplus value. The net
income of Metal Box Kenya Ltd, as 2t March 31, 1979 was

Kshs.9,185,000 out of this figure Kshs.5,438,000 was
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paid out as dividends and the -valance of the amount was
retained profits. However, this amount was used to

finance plant machinery and equipment and inevitably the
great proportion of the amount went overseas towards the

purchase of the same-

Oon August 6, 1971 Matal Box Kenya Ltd. entered
into an agreement with the Dow Chemica1'Company of USA,

a well known multlnatlonal corporation, wherein access
to the 1atter's proprletory technical informatioh
concerning the manufacture of plastic file was granted to
the company- The technoloBY thus acquired was applied to
the manufacture of plneapple mulch rixms for Kenya
canners Ltd. which forms a major part of the
company's plastlc £ilm pusiness- The original agreement
expired on pugust 6. 1976. In the intervening
period a nev agreement Was Legotiated which was ©o last
for 10 years. Apparently, more favourable terms were
obtained jn that the royalty payment "to Dow is US
cent n.02 per kilogramme of mulch sold compared with
s cent 0.025 per pound in the old agreement. The
company has also been granted the exclusive right to
manufacture mulch £ilm according to DoW technology

in Kenya, Tanzania and Uganda.

In late 1971, 2 capital expenditure request for
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K§17,700 was approved for equipment for the

production of "“locked ring" couplers for P.V.C. pipe
manufacture at Ruaraka. The purchase of this equipment
from Polva - Nederland of N.V. of Holland was said

by the company to "result in_considerable savings
pbecause it will be cheaperT to manufacture the couplers
at Ruaralka rather than import them, and this will

also reduce the stock held at Ruaraka". An agreement
was negotiated between the company and the supplier,
pPolva-Nederland, whereby on initial fee of Dutch Florins
L0.000.00 was to be paid to the supplier by the company
and thereafter 1% of sales of pipe with a minimum

of Dutch Florins 10,000.00 Pp-2-, for a period of

10 years-. In return, the company wbuld be provided
with the know-how and would also have monopoly in
East Africa and rights to sell the "1ocked ring" couplers
anywhere in the world. Exchange control approval was

given bY the Central Bank of Xenya.

The experience has been that the company
repatriates profits, royalty fees and other service
charges with complete ease under the existing exchange
control regulations and'that, further, borrowing
facilities with favourable terms have been quite
fréquent.(zsg) No doubt, therefére, that the Central

Bank is pbecoming more stringent and the reﬁewal of
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consultancy agrecnrents, including that of Metal
Box Kenya Ltd. 1s going to be difficult in future.
The impression onc gets from the educated young
officers of the Ccentral Bank is that the Government

has been too generous in the past and that although

transfer accounting procedues are difficult to detect,

the companies 1ikely to be/are involved in transfer /or

pricing and other transfer accounting practices should
be made aware that the Government has some basic ways

of pinpointing the anomalies thereof. As it would seem

that the prices of materials, especially tinplate from
British Steel, are negotiable, there 1is no sure way

of knowing what can be termed reasonable prices, and

in the circumstances the possibility of over-invoicing

the imported goods cannot ruled out. This becomes very
--1ikely especially when the payments are effected through
an inter-company account and where the payment is in

sterling from the parclays Bank Account in the U.K.

1f the remittances overseas were effected through the
separate "open” application approvals as per Exchange
Ccontrol Regulation "No. 10, the situation might be
different. Fortunately, this seems to be the view

taken by the Central Bank Wwho havé advised the Capital
Issues Cpmmittee accordingly. As for service payments.
made . by the company, these have been given quite generously.
What happens in many of the developingcountries is

that a subsidiary company is not allowed to make

additional payments for research and development,
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technical services or management or to contribute to

headquarters overheads. But in the case of Metal

Box Kenya Ltd. it does make all these accountancy

headings simultaneously. It is quite dehatable whether

these types of payment are all a return to the parent

company for a real service or may comprise an element

of transfer. No wonder then that as at 31.12.78 the

amount owed to Metal Box Overseas Ltd. amounted to a -

cool £3,019,365, details of which are quite scanty;
(26C

and this against net assets of the company of £5,241,514!

According to Clause sl of the Agreement between

the parent company in Britain and the 1ocal subsidiary,

the contract is to be construed and take effect as a

ract made in England and accordance with the laws

accordingly Metal Box Kenya Ltd. has

cont

of England and

submitted to the jurisidiction of the High Court of

England.

nsideration here is the question of the

-

The ©©°
adv1sab111ty of impnsin

cial transactions basically affecting Kenya most

g foreign jurisdiction on

commer
tries
In European coun ries, there is a factor that is used

as a last resort in localising a contract. In France, Ital
> b

Belgium and Holland, this is the place where the contract
is entered into but this approach- which is adopted in

the &hgreement under discussion- is by no means instrically
sound. There is also the question ¢f the place of per-

formance. As in the case of the Aqreement hetween th
s - 7 e



U.K. company and its subsidiary in Kenya, there is
no single place of performance as such - definitely the

place of delivery is not the same place where payment

originates. AS such then, what we have is an unsatis-

factory result of having one law governing the duties

and rights of Metal Box Kenya Ltd. under the existing

contract. This is so especially when it is evident that

jt is Kenya with which .the contract has its most

significant relationship. The matter is of concern

since . Government intervention -~ in say matters

concerning the consultancy fee and the hodge-podge of

commissions and discounts -~ is bound to give rise to

repercussions' antithetical to British capitalist inte-

rests. Deference to foreign law on the sdle ground that

it appears to attach ‘mportance to regulating a given

type of transaction is an aspect of English 'public poliecy!

which is mainly concerned with denying assistance in

the enforcement of certain types of transactions. One

legal writer has summed Up the position thus:

nplthough it seems that a court in dealing with
a contract jnvolving foreign elements is justified in
considering the pretensions of foreign law to govern
a particular fact situation, an English court will

not give as proad play to foreign legal policy
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as it will to its own, even if there is no inevitable

clash between the two."(261)
~ The express intention in the Agreement for the

English law jurisdiction to predominate might be

bona fide and legal but it is certainly antagonistic to

Kenva's interests. i+ is hard to understand the

tendency of multinational corporations to forget that

they are carrying-out business in foreign countries rather

than at home:

"pnother mistake sometimes made by business-
men in foreign countries is that, though they may
pbe mindful of the importance and influence of the
rules of law of the other country on the
contemplated agreement not only from their own
position, but also with the eyes of other party
and under 1ocal rules of law, which control the
other party. If both sides would consider the
agréement which they intend to conclude not only
under their own rules of law, but also under the
rules of law of the other party, they would be
petter able to appreciate the attitudé of their
future business partner vill evince toward the
agreement and the influence of the foreign rules

of law on such attitude."-(262)
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The traditional American view is that any contractual

clause which 1limits causes of action arising under the

contract to courts of a particular Jjuridiction is void

and contrary to public policy as an attempt to oust

the courts of Jjurisdiction. However, there has Been

a shift in outlook to the effect that a local court would

be required to honour a contractual stipulation for

exclusive Jurisdiction of a foreign court provided

that the stipulation, under all the circumstances,

appears reasonable. An American case supports this

view:

", .the parties by agreement cannot oust a

court of jurisdiction otherwise obtaining; not-

withstanding the agreement, the court has jurisdiction.

But if the proper exercise of its Jurisdiction, by

G (ABpreliminary ruling of the court finds that the

agreement is not unreasonable in the setting of

the particular case, it may properly decline

litigant to the

jurisdiction and relegate a
n(263)

forum to which he assented. ..

The submission here is that the Agreement is unreasonable
in many respects (already discussed) and that in the

circumstances local jurisdiction should prevail. In view



‘_..-3_,!. - —

of the legal dependency on the "metropolis", not very
much point of departure can be expected, but sis of /it
course incumbent on the local courts to interprete

the law in the spirit of the preservation of

national interests. This is so , especially when
Government inastitutions now 5wn some shares in Metal Box
Kenya Ltd. With the pight proposition | that Government

corporations are instruments by which public interest

should be asserted, it is a pity that both ICDC, DFCK

and IDB have not expressed concern over the overtly
generous terms of the Agreement. Either the above
institutions have never bothered to read the Agreement’
which is a very likely possibility, or simply that they
are performing their true capitalist role, that is, as
state institutions.becoming autonomous power structures
of their own, resembling in structure, influence and

f opmration the private corporations which they

manner O

jnvest in.

clause 2 of the Agreement puts the duration of the

contract as 19 years. This a lone period indeed

especially when there is nc clause in the Agreement pro-

viding for necessary revieu crpecially as regards the

various payments made to the U.K. office. The Central

Bank of Kenya has already asked the Capital Issues Committeec
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to review the Agreement in this regard but the truth
is that the Agreement does not accomodate such

revision before April 1, 1986 when the Agreement is to

expire. Such long periods of duration of 1licensing
agreements shculd be discouraged as the host ceuntry
company is left with very little, /"or manouvre. A Jare

country like Yﬁgoslavia has found it necessary to
incorporate in its Foreign Investment Law a provision
controlling the duration of Jjoint venture agreements.
Such agreements must pe for a fixed time period
"econsidered necessary to accomplish the mutual business

goals for the purpose of which the joint venture is being

. ! . S .
establlshed."(26l) The spirit of the law hereiln is to
discourage uncessarily 1ong~-term provisions which might
be contrary to the YugoslaVv economic interests. A

similar type of legislation would also be useful in Kenyan

context.

TMAGE OF THE COMPANY AND ITS FUTURE IN KENYA

L, THE

Being a branch of Metal Box Ltd. in the U.K.,

the company no doubt bas¥s in the limelight of the former.

sSuch connection also brings the "local" company's role

into question. Tre parent's involvement, and thus

infringement of human rights arising out of trade links

with South Africa is a case 1in point. During an interview
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with the company's TFinaneial Dircctor, no pretence
was shown in denying the business links with that
racist country? "It is a situation where there is

business regardless of the poliiical impiications.

There is a wide stable field of activity there and we

will remain serving the community."

The above tallies with the earlier history of

Metal Box. Metal Box's subsidiaries in the Commonwealth

when the Overseas Company Was founded included one of

the oldest and largest subsidiaries, namely “etal Box

South Africa Ltd. which was founded in 1033, "Our

policy seems clear enough", wrote Sir Robert Barlow,

(Chief executive officer of Metal Box) in 19492

"po prepare for a substantial increase in the volume of

South African business over the next. few years; to be eager

to widen our scope geographically and by products packed;

to support the SQuth African company with vigcur and

imagination, financially, technically, and with skilled

but to watch closely the
gh which the country passes“§2§5> Sir Robert

LI T -
men; political and economic

phases throu

spoke of nyast and untapped” resources but "the nature

T e g "3 e 1
problem"s he also sald. is more intractable, than ever

menace overhangs the scene with a sense of

-and its
(266)

brooding suspense-"

The result, over the years, has been substantial
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expansion and by 1971 sales had soared from £8.7 million

(in 1957) to a figure of £30.1 million.

On the Kenyan scene the company has plans to

enhance its image. According to its Medium Term Plan

Reports 1977/75-1979/80 dated January 1977, the company

states that it is intent on discarding its previous

"amateurish and spasmodic" advertising and instead embark

on a policy to develop a public relations "theme" in

their advertising and to apply it more consistently. The

objective will be to show the company's name and

activities more clearly to the leading members of the

public. The theme will be "the company's contribution

in various fields to the country's economy and

prosperity."”

There is of course posssible criticims of

Jdnethnical monoholistic practices, and this is in no

way unjustiable eriticism. In October 1967, the Board

of Tradé in Britain referred "the supply of metal
containers, metal parts thereof and semi-manufacturers"

to the Monopolies Commission for investigation and

mThe Commission were required, in the usual way,

report.
(267)

to decide whether a monopoly existed and, if it

did whether "things were done" to preserve it or the

monopoly itself, were against the public interest.



The Commission reported that a monopoly existed

in the supply of metal containers because Metal Box, in

1967 and 1968, were supplying 77 per cent, by value, of the

metal containers coming on the market in the United

Kingdom. Though complimenting the company for its

technical advance and accepting the company's claim to

be ahead of everyone in the world outside America, the

Commission nevertheless pointed out that "it does not

follow that (Metal Box) has always been alert ... as it

might have been in the presence of stronger competition.”

Throughout Metal Box's history, trading in the

open—-top industry(268) had'been based on shrewd mani-

pulation of the terms oflclosing machinery and of the

selling terms of cans. The earliest form of business

was to enter on long contracts = three or- five years
mostly - so as to give the customers carefully
worked out discounts for quantity, so that the more of

their business they gave to Metal Box the better it

paid them. Thus, Metal Box relied on purchase agreements

.ag a bait for attracting and keeping customers and

making the task of any potential competitor as difficult

as possible. A good example of such contract is the  one

existing between Metal Box Kenya Ltd. and the Kenya Canners

Ltd.



As well as selling cans to their customers Metal

Box had on occasions, been willing or intent upon

supplying "seaming" or sealing machinery for closing the

cans after filling. It had to be on the canners' premises,

obviously, but it was as much a part of the can;making

plant as any equipment in Metal Box's own factories.

This in effect meant establishing control over the

canner's seamers, that is, for the can-maker to control

canner's seamers as closely as possible as if they were

on his own factory floor. The next stage in control was

to ensure that canners used the can-makers' seamers rather

than seamers made by other firms. Such seamers can be

leased at a figure below the normal rate of depreciation

and the can-maker usually provides free maintenance

as well.

The above measures, which, incidentally are still

practised in Kenya by Metal Box Ltd., were viewed by
the U.X. Monopolies Commission with disfavour and

concern as no doubt the chief aim seemed to kill any

g form of competition.
h conditions of monopoly did operate

buddin The Commission accordingly
concluded that suc

ﬁt be expected to operate against the public

and mig
They recommended that Metal Box should do away

jnterest.



with such manipultive practicesfgﬁg) and expressed
sed the

view suy
ew that the sunply of closing machinery and of

spares and service should be put on a profitabl
‘ e

basis 1 € ; i bsi
sis instead of being subsidized. Long-term cont
racts

that is, contracts for two years or more should
- b

no longer be entered into.

" -
The Consultancy Agrecment ~between the parent c
ompany

in Britain and the subsiciary in Kenya contains a

provision which is clearly in restraint of trade Cc1l
x . ause

12 of the Arreement prohibits the exportation of empt
y

containers by Metal Box Kenya Ltd. to any country

outside i 1] i i
East Africa 1in which"either the Consultant or

a subsidiary company of the Consultant or an associat
e
of the Consultant" 1s engaged in the manufacture of

rs without nthe express consent in writing

containe
and of such subsidiary company or

of the consultant

Such an arrangement infringes the principl
nciples

assoc iate . "
anti-trust legislation and would be

-monopoly and

of antl
vulnerable to legal'action in both the United States and
the United Kingdom.

pgreements to divide markets are usually illegal

. they can have no objective othe than to suppress

becaus
Tt could ©

f course be argued that no

competition-
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consipiracy exists since the U.K. company and the
Kenyan company are one economic unit but case law both
in the US and on continental Europe would seem to
establish otherwise. An example of a parent and
subsidiary being guilty of conspiracy because of

injury for a third party is given in Suburban Car

Rentals v. International Telegraph and Telegraph, ITT Avis
(270)

and Avis Rent—a-Car System. Avis—Rent—a-Car was

wholly owned by ITT. Suburban was the exclusive license€

of Avis in the car rental business for a small part

of Westchester Company, a part of New York. Suburban

wanted to extend its operations and sought another licence

for an adjoining city of Westchester County but was

refused by the licensor Avis on the ground that Avis

ijtself wanted to operate there. Suburban sued, alleging

to exclude licensees from big urban areas

consipiracy

in order to retain those areas for themselves. The interesting

part of the defence of no conspiracy was that defendants were

related and subsidiary companies, that is, the intracorporate

doctrine, and that what they had agreed to do was no more or

less what an individual licensor could freely do. The court

underlined the principle that runs through all of antitrust: what

may be legal when done by one person or acting unilaterally

may be illegal when done by two or more in agreement.



The position in EBEuropec is not so clearly articulated
2

but in a decision datcd January 2, 1973(271) the

Commission attacked the main producers of sugar in the

Europcan Economic Community allersing that sharing of

their respective markets and importing only through

sales or organisations under their control were 1illegal

concerted practices although there was no agreement in the

usual sense. So the mreaty of Rome 1is concerned with

division of market because article 85 expressly names
"the limitation or control of production, markets...''

as a prohibited practice.

In the past, there have bheen some attempts to

monopolistic position of Metal Box Kenya

dent the

Ltd. For example, in 1965, a survey was carried out by an
official of the Development Finance Company of Kenya(272)
with respect to the

prospects
(273) ¢,

on the market and “ales
ation Ltd.(ACCL) project

African Can Corpor
industry in Kenya.

establish an additional can-making

Since the settiné up of ACCL was first® mooted,

there was naturally a great deal of speculation as to

the likely reaction to competition by Metal Box in

there were suggestions that a

Kénva. At one extreme,

price war would develop with progressive reductions in
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price by Melzal Rox until ACCL went out of business; at the
oths1r extrume it was suggested that Metal Box

would immedintely cut out ali its marginally profitable
lines and divide the market with ACCL on a price fixing
and agrecment as to which firm makes which_ type of

can. Much depended on the extent to which Metal

Box could work under capacity. aince Transcandia Ltd.

and E.A. Thndustrial Promotion services (K) Ltd. first

suggested a competing project, Metal Box were at great

pains to publicise that not only was it working only

onc shift but that on that one shift was 40% under
capacity. Under the tripartite labour agréement,

Metal Box did not employ the extra 10% in the factory

put paid the labour and loaned it to Thika Municipality.
Against this background, -it was surprising that Metal

Box appeared to give poor service to the.smaller

consumer and also to Kenya Canners Ltd. and Kenya

Co-operative creamerics, for example, being very

late deliveries. Tn this respect, the compiler of the

said Survey stated: "It is of interest that it is

understood that according to Metal Box they sold
23%.6 miilion round cans and 11.2 million rectangular cans

in 1963/6H4 against a one shift capacity of 36 million and

2l million respectively. Shoe polish tins, paint tins

etc. aré additional to these figures.



According to the DFCK analyst, the apparent in-
efficiency of Metal Box in Kenya was attiributable
mainly to the very wide range of cans produced. Most

of the production lines were then not fully automatiec

and the demand was such that each could be in production

on an average only one day a week. The report continues:

Tt would therefore be more economical in the context

of their monopoly to keep a small labour force and switch

from line to line as orders dictated. Metal Box would

no doubt claim that their wide range of cans provides

4 service to the canning industry, which is true, but

it also helps them to retain their monopoly by closing

1ikely avenues for competitive production.”

In the case of ACCL starting operation, Metal Box

was expected to take either or all of the following

measures:

(1) make marginal price reductions (as the company

has in the past done with respect to plastic products)

in all types in which it was in competition with

- ACCL but not to the extent of a "price war."

(2) instal the necessary equipment to meet KCC's

exact dimensions for the 13 oz. milk can.

(3) cut out certain lines of marginal productivity

or alternatively agree only to produce these types



5f the consumer SRR 2 all its cans from

Metal BoxX.

(4). give serious conaideration to installing

a production hi¢ for Al10 lock seam cans.

(5) set y up @ ~:.les organisation.

However, ACCL nevor actually got off the

ground. The DFCK Board turned down the proposa1(27u)

on the grounds that the likely market was such that

it would not p0551b1y be viable on the scale envisaged.

At the same time, the Foaird considered it might well

prove feasible for a much smaller project to be

started up in the first instance.

At present, there is no competition on open top

can making and none is expected up to 1980. According

y's ﬂggium Term Reports 1977/78-1979/80

to the compan

dated January 28, 1977, the threat of self-can

manufacture from Kanya Canners Ltd. and Kenya Meat

Commission is there, but is not expected to materialise.

There 1is @& threat from plastics on ] litre oil cans and

there are indicaticns that oil companies are considering

this move nfopr policy reasons than convenience".

in the. General 1ine field, (that is containers comprisineg

tins for packing such products as paint, lubricating -
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0il, edible o0il, polish, collapsible tubes for tooth

paste and solution and a fairly large variety of
smaller items including such things as biscuit tins and

display plaques) there are small competitors manufacturing

square and rectangular containers and offering round

-

tins to some customers. The major competitor is

Premium Drums in Nairobi Industrial Area. This competition

is not thought to be a serious threat to the

company's general 1ine business. There is some threat

from plastics on a 5-litre motor oil.containers but

it is not considered very serious at present because the

oil companies have found a preference for tinplate in

their export markets.

Competition on the 20-1itre debe tins from the
—_——

equivalent plastic containers selling at more than

the price has been strong in Mombasa and has

The sale of 4 gallon cans to

double

affected Betacan sales.

Kenya cashewnuts and other nut factories i@ threatened
by imported 1aminated bags which would be packed in

mThe company should expect to lose this

cartons.
pusiness if the pack proves efficient for the export
market. The packers have had complaints from the

U.sS.A. that though the quality of the debe pack is

excellent, it is extremely difficult for them to dispose

nd this 2 gserious drawback to sales in developed

of it a

countries.
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As regards expansion outside, Kenya Metal Box

have for some years back been interested in starting

full-scale can manufacturing industry in Uganda. Now
that there has been a return to civilian rule in

that country, it is very likely that the company will

broach the subject.

A visit was made to Uganda in January 1972 by-

two directors of Metal Box Company of Kenya to see

officials of Uganda TIndustrial House Ltd. During -

the same year, a visit was made to Tin Cans Ltd. in

Uganda by the then company's Technical Superintendent

at Thika Factory. Discussions were held with/senior /a

official of the Development Finance Company of Uganda

and a director of' Uganda Industrial House Ltd.(275)

The view of the directors of Metal Box Kenya Ltd. was

that, whilst business would not be profitable in its

jnitial stages, & trading profit of approximately

£18,000 would be expected in the first full years of

operation after the factory had been feorganised. The

suggested joint venture arrangement was to be

Box Overseas Co. Ltd., 25% Development Finance

60% Metal
and 15% Uganda Industrial House Ltd. During

of Uganda
s at the Board Meeting of March 1972, it

the discussicn

stated that,
xet for metal containers could be supplied

was. whilst all the requirements for the

Uganda mar
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from Kenya, it was felt that- there were good reasons

for establishing manufacturing facilities in Uganda to
"meet national aspirations”. A report was at that

time prepared for submission to the Overseas Company

recommending that the Metal Box Group should participate

in a metal container business in Uganda Industrial House

Ltd., Tin Cans Ltd. An offer of UL£L2,500 was made

for the plant and machinery of the tin box Dbusiness,

payment was to be made separately for stocks of raw

the date of acguisition. The acquisition

place due to deteriorating

materials on

plans apparently never took

political situation under the military regime.

In Tanzania,the Government has compulsorily acquired

a 50% holding in the Metal BoxX Company of Tanzania. After

protracted negotiations, the National Develcpment

a parastatal organisation, settled for

Corporation,
a cost of §350,000. The

+he share of the capital at

d in pursuance of the Industrial

agreement was reache

shares (Acquisition) Act passed in 1967. 1In the period

after nationalisation of various industrial

immediately
enterprises, it appeared Metal Box would be one of the
toughest cases to settle. From Tanzania's viewpoint, the
retention of the Metal BoX trademark was important because
it was an smportant sales plug for Tanyanyika  Packers'
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large meat exports. Another form of compulsory acguisi-

tion of share took place in Nigeria in 1977. As a
result of the Nigerian Enterprises Promotion Decree,

the Nigerian shareholding was increased to 60% by

means of a public share issue 1in December_1977. Metal

Box Overseas holds the balance of U40% of the equity.

In Kenya, one of the main reasons for

offering shares to corporations like ICDC, DIFCK and-

IDB is .as we have already seen, to raise funds mainly

?
for capital expenditure. Another inescapable reason is

in the forim of the benefits accruing from such

association. Such association means easy access to

Government departments for solutions of such matters

of work permits, local

as price increases, renewal

borrowing, repatriation of funds, etc.

The policy of Metal Box Ltd. has always been the hold

over some basic control despite the degree or extent of

shareholding percentage. For example, Metal Box's

investment in Burope until 1959, was entirely a matter
of minority holdings in the assoc¢
significant and the dividend income from

iates. None

individually was

including those outside Europe

211l the associates,
1958/9 to the Overseas

puted £78,087 for

only contri
(before tax) of more than

Company's trading profit

g2.4 million. #The value of the holdings lay in the
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surplied) they represented rather
{276}

influence (emphzo o

than their voting power or financial return.

However, this trend changed later and we find
Metal Box in 1959 taking a controlling interest -in an
Italian company: La Superbo¥ Fabbrica Contenitori Metallici

SpA. In 1961 another agreement was signed to establish

a factory in Greece. Hellas Can A E was set up with

Metal Box and Continental Can of America owning 35% and

25% of the total shareholding and thé Greek interests

holding the remainder. Agreements with Metal Box for

supplies of machinery and for management were linked

with a Consultancy Agreemént under which Hellas Can

would pay 21% on the first &1 million sales and 2%

thereafter, the fee to be divided between Metal Box and

Continental Can.

And as for the nappendages" of the British Empire,

Dr. Reader summarises the position thus:

wMetal Box's earliest overseas subsidiaries,

still much the largest in 1970/1 were in South Africa

and India. They sprang from the trading policy,

common in years gone by to most British companies

operating overseas, of paying special attention to

Britain's 'natural markets' within the Empire.
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There, even if nationalism was strong,
political conditions at least seemed to be stable
and British businessmen could feel secure, even

if they found oriental races as bewildering or

exasperating as...the Chinese.

During the years after the Second World War this

traditional policy began to change. Many ex-

imperial territoriés of fered opportunities

superficially more attractive than they had

ever been before, and they were not neglected, DA

the politics of the situation became very much

more difficult, particularly as the rush to indepe-

ndence gathered way in the sixties. The pressure

to transfer management into local hands, sometimes

too fast, was always strong. The threat of

expropriation was far from negligible and in

Tanzania, during the latp 'sixties, it became explicit,

1eading to a 50 per cent Government holding in the

the Metal BoXx company there from April 1968. 1In

India, taxation 1eft very little profit and made

it expensive indeed to employ cxpatriate

n (277)

managers.

Tn Kenya, the writing on the-wall is not threatening.
and so Metal Box Kenya Ltd. continues to make profitable
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business almost completely unshackled. The company's

Finance Director commented in an interview with the

writer:

nour company view the investment here as

profitable in a stable country and we would be

reluctant to give up our pusiness enterprise.™

The above view was expressed in the Annual and

Medium Term Plan Reports 1978/79-1980/81 when examininé

the political trends of

the year 1977,

nphe past year has been a stable year for Kenya

politics following %he cancellation of the KANU

National Elections planned to take place in April,l972.

The political controversies which were expected to
arise as a result of these elections remained

dormant and whatever new political groupings and

agreements were effected dquring this phase, have been

made without publicity. Any such agreement

rtant during the period

will perhaPps prove yery impo

of the Plan in the event of the president's
retirement or demise oOr when a transfer of power will

have to be swift and effective.

The assumption in the Plan is that this will be managed

satisfactory and that there will be nO significant
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change in the Government's economic, or

political aims should there be a change of

Jeadership”.

The company Wwas right in its assessment for not

only was there & peaceful transition of power after

the death of President Kenyatta but there was no

significant chanze€ at all in economic and political

policies in Kenya.

Though the company's products are bought

y by manufacturers of various items like canned

rell as vegetable oils, and

directl

fruit, vepetable and meat.as Vv

t the bulk of such food cans are for export, neverthe-

do affect the ordinary

tha

less, the company's operations
people econonically- Things 1like food cans for fats,
cosmetic tins, tooth

shoe polish tins, paint cans,

" pastetulbes,solvents and adhesive tubes as well as plastic
bags, ~ are ltems which are on popular demand by
wananggg.(278) This is to say that when pricing
mechahism js employed by the company, these people

involved as one of the most iniquitous

m is always to pass the element

are directly

practices of capitalis

of production costs and noverheads" to the consumers as

if they were born with their pockets bulging with
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hundred shilling notes, a point which persuades one to

apply to these people Tressel's title of the novel:

i 1 5 T s ~ =
The Rarrmed Trousered Philanthropists. Even such

items as cheques, Sweepstake tickets, travellers

cheques, etc. - which are also preduced by Metal Box

Kenya Ltd. - finally reach the consumer with their

burden of exploitation.

There is also a prospective customer for beverage

cans, that is, Dixi Cola Ltd. for which expected
jnvestment 1is in the region of Kshs.20 million. The

mers again will have to dig into their-

poor custo
novel drink. In addition cans for
J

pockets when buying the

meat and containers for powdered milk are bought by

parastal podies which are similarly supported finaneially

Tn May 1976 alone,
n cans from the company and 2.2% million

by wananchi. Kenya WMecat Commission

bought 1.9 millio
for the month of July.(279) From talking to some senior

e company, it was evident that this

executives of th
very clear economics did not dwell in their minds, and it
seemed as if they were making cans for dumping, at a

profit,in some fap-off planet where the consumers .. were

actually robots. This is so because of the faint efficacy

and effectiveness of the price control system, a

structure wh1ch seems to depend very much on the figures
submitted by the company (and other manufacturing firms
information is sought

for that matter). In general,
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on direct material costs, direct labour costs,

manufacturing overheads and administrative and

selling expenses, if any. The manufacturer's margin

is set at a level which enables the manufacturer to earn

a "normal" rate of return on capital employed. "The

Price Control Advisory committee, however, is not able

to go to the extent of ascertaining whether certain costs

especially operating costs, are really warranted or not

manufacturers had in fact g€ried alternative

or whether the
methods of reducing these costs before resorting to
through applying for price increase . The

cover them
company for increases of at

1975 application by the
1least 30% in Nairobi and 25% at Betacans (in respect of
20 1itre cans containers was aimed at having an

the selling price of the Nairobi

effect of raising
container tO around sh.9/-. Such return was calculated

any at the rate of 6
T clearly mean nothing or - very

by the comp per cent. The figures

shown on AppendiX VI

people who are not involved 1in running of

ing industry. Such a sorry situation ahving
1ittle or no incentive to manufacéu;

nufactur
hey can even report non-existent

a can mal .
peculis in there bglng
. and 1n fact t©

be easily traced by the 1limited staff-

: ne Control Advisory Committee.

of the FPri

petition may help in keeping prices

whilst com
e future of the packaging industry

1y stables th

relative
s not pcint

in general do€ towards meaningful
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ocalisati | : il
localisation, and the sanetration of more foreign

firms does not seem to help the situation as the

same T 1 ot a0
manipula®tive practlces, consultancy fees, management

o - - B - - -
fees still go Jnto productlion expenses. For example,

which started operations in 1

aboul 60% held by the English

Elson Plastics 968 has

a good number i shares,

Finance Co. in partnership with Sukisui Chemical Co.
Ltd. and the Mitsui co. of Japan. Emco Plastica Inter-
national Ltd., & Madhvani group company producing a

plastic containers, plastic

variety of household

bottlc crates ~tc. entered into negotiations with a
Spanish Firm Iperplasticos SA in Madrid in 1969 under
1ocal company Wwas allowed to manufacturer

which the
than 25 different varieties for

plastic crates in more

r an exclusive licence.

sizes unde

Notwithstanding 4 set- back in 1974, Metal Box
is overall com
trol and directio

ducive political and economic

placently riding the crest of

Kenya Ltd-
n of the packaging

moropolistic cofl

Industry- with the con
its operations are bound to expand. Of interest

climate,
pelatively smooth jndustrial relations and

here is t he
Africanisation measures.

the apparent "innocent"

ations have, by and large, been

tndustrial rel

axust 1977 there was a stoppage of work and

good but in Au
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the workers were persuaded to return only with police

and Union assistance. Apparéntly, there was no overt

Union support for the stoppage. A Union meeting was

held afterwards to discuss the items of complaint which

were the same as those which had caused stoppage of June

the same year. The complaints comprised allegations of

abusive language by the (African) Personnel Officer

d not been satisfactorily settled in the view of

which ha
as no agreement at- the meeting held

the Union. There W

in August and subsequently the Union issued a 3 week
hotice on August 20, 1977 demanding the, transfer

strike
. The dispute was declared

of the Personnel officer.
jllegal and did not take place. As a consequence of

at Thika, the Ministry of Labour

the stoppage Of Work
examine the complaints about

n investigator to

appointed 2
No positive results seem to

the Personnel office.

e out of the exercise. Earlier, in 1975, a

negotiations on cost
dustrial Court for arbitration and

have coOm
of 1iving 1increases

breakdown in

was referred to the In
the Union won & wage increase of shs.33/40 p.m. Also
epe was a strike by 500 employees at

early this year, ©b
actory but the dis
upper hand in the matter: they

pute was finally solved with

the Thika f

the company having the
had even +akern on some new people and could only
admit the strikers on new terms of service, terms in

jectated bY the

f course not a ne

company . Such corporate

effect d
w thing in the Kenyan

arrogance 1is °

put two tnings are important here.

R = & v



-270-

Fi
irstly, the company does not seem content with the

present regulations making strikes difficult to stage-.

They would still wish artisans to remain non-members of

a trade union. The general attitude towards the inte=

rests of its workers as members of society remains

callous as can be evidenced by the following statement:

nThe factory at Thika was closed by order

of the pDiscrict Commissioner on the 23rd of

February tO allow the workers tO demonstrate

cent statement claiming

against president Amin's Tré€

parts of Kenya territory- Therefore, 8 day's

production was Lost during this month. The Nairobi

factorys however, Was able to continue operation

n similar demonstrations were

on the day whe
(281)

scheduled in Nairobiﬁ

Secondly, the lethargy of the Unioms that is»
Kenya Engineering Workers Union, in articulating the
far reaching 80als like more Say jn management and

effective Ayf;icanisati
d the samé go

on policy of the company leaves

es with the lack of

a lot to be desired an
political education of the Union members. To the 1280

s of staff, the company 1s

or SO Unionisable member

a source of ve

main characterl in The Jungle:
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1" o
To all these things our friends would listen open-

moubthed—- it seemed to them impossiblce of belierf

that anything so stupendous could h=ave. been devised

by mortal man... it was a thing asc tremendous

as the universe - the laws and ways of its

working no more than the universe to be questioned

or understood. A1l that _a mere man could do
2

it seemed tO Jurgis, was to take a Lhing like

this as he found it, and do as he was told; to be
given & place in it and a share in its wonderful

a blessing to be grateflul for, as

"(283)

sunshine and the rain

activities was

one was grateful for the

pbout the African executive and management

These people are also possessed by

And what a

cadre in the company?
and the majori/shareholders /ty

"multinational awe"
£ the up and

capitalist "ethic". Overseas

the
coming elite will be

are keen to see tha

schooled in the

properly
training is often extended tO this level of managerial
structure and the public relations machine harps on the

theme of handing oVver to these people once they have

attained the necessary technical experience. More

education and training shape individuals

often than not,
and determine their entire lives. The schools of the "The

states Ivan Tilich, administer their

Third worlada",
than the churches of other

opium with much more effect

epochs~?
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#"phe process by which the marketing of 'foreign'

products increases underdevelopment is

frequently understood in the most superficial

ways. The same man who feels indignation at the

sight of a Coca-Cola plant in a Latin AmeriIca slum

often feels pride at the sight of a new normal school

growing up alongside. He resents the evidence

of a foreign 11jcence' attached to a soft drink

e to see replaced by 1Cola~Mex'.

which he would 1lik

But the same man is willing to impose schooling -

at all costs — ©n his fellow citizens, and is unaware

of the invisible licence by which this dinstitution

is deeply enmeshed in the world market.

The fraud perpetrated by the salesman of schools

is less obvious but more much fundamental than
the self—satisfied salesmanship of the Coca-Cola

"ord representative, because the schoolman

or
hooks his people on a much more demanding drug,"(23”)
The above quotatioiﬁs meant to illustrate the false /r

replacement of a wWniteman by a Black

belief that the
jtalist instrument would make

man in the running of @& cap
Tf the same manipulations of profit

any difference.
he benefit of the "metropolisﬁ,

making are employed for t

it really -does not matter who is "the captain" of the
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particular industry in Kenya. The same would be the

case even 1f the Government takes or nationalizes the

packaging industry.

“"In practice, nationalizations are not

necessarily antithetical to the interests of

capital - in fact, some months before they were

decreed in Uganda (by Obote Government in May

1970) the state was approached by the oil companies

rwith proposals for participation in equity to the

ment.' A year earlier

extent of 50 per cent by Govern

the most important Uganda Indian industrial

capitalist, Madhvani, had of fered the government

50 per cent participation in all his holdings.
Why would a multinational corporation invite a
host government to 'nationalize’ 50 per cent of

its units? Precisely because such a nationalization
would give the corporation access to state capital
(since it would be 'compensated‘ for the assets
nationalized), keep all management in its own hands
olitical advantage of being known

give it the p
'285

and

1
as a national economy «

But the possibility of nationalization is not
even
likely in view of the avowed Government policy to
ely 1n
rprise in the country and to intervene
ente

encourage free
vated by a

. i his is moti
in terms of shareholding only if thi
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mutual intention. So in the case of Melal Box Kenya

Ltd. what is 1likely to take pYace in future is for
increased local participation - mainly through the Gover-

nment institutions already having some shares
in the company. Such local participation may finélly
be higher than 50 per cent of the total shareholding of

the company. Clause 22 of the Consultancy Agreement
states that lMetal Box Ltd. of U.K. has the right to

said Agreement 1if there. is a significant

terminate, the
change in share ownership. But this is unlikely so long
ain its benefits

as the U.K. company is allowed to ret
as has been

tt.e present-ﬂgreement which,

acceruing from
t technology has

j1lustrated above, clearly shows tha
achieved a commercial facet: it has become a system
perty and 1ts transfer is no 1longer free, the

of pro
polised and bought and sold 2

knowledge is mono

"plthough in the majority, the indigenous capital
prisoner of its foreign

the worst form of new-

is the partner. Mixed

ijnvestment is, perhaps,
imperialist exploitation for it ties up the indige-
nous capital of the host country and denationalises

it. II(286)

SOME COMMENTS

y Agreement between Metal Box Kenya

The Consultanc
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Ltd. and Metal Box Ltd. of U.K. is a good example

of a very one sided contract which has been

reached about through unequal bargaining power and

whose main purpose is to enable the U.K. company

to make as much profit as possible. The operation of

the Agreement clearly illustrates the problem of ascer-—

taining quancitative evaluation of various forms of

technological transfer. As pointed out in the

foregoing paragraphs, it is quite baffling to arrive at
comprehensive figures for the cost of importing tech—

nology among pooOr countries. This is so because the

"technology transfer takes so many divergent forms,

paid for in divergent ways'' .

that private capital has never had any purpose beyond

that of aiding 1its owners:

"The fundamental problem of the underdeveloped

countries is one of primitive accumulation,

s of foreign enterprises make

to which the profit

a very small contributiomn, since the bulk of the

profit extracted goes abroad, there tO be

transformed 1into capitcal which will strengthen

the relative

imperialism, thereby making

position of the Third World in general even

worse.”(zgs)
importation

The cost element regarding

'(287) . .
Further, it 1s a4 truism
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of technology 1s an important factor which needs to be

serutinise . s
utinised more closely. By examining the various

payments, it is evident that this technology is excessi-

vely costly. As in the case of raw materials, to explain
e value of tﬂe goods

the value of capital equipment by th
it produces is to be caught in a viecious circle:
"The last refuge of conventional economics is.
h of the productivity of capi

e to consider wages as given

the myt gal. It is
indeed a myth becaus

the production unit is to accept from the out-

for
1pgic of the capital

ist mode

set the essential
roduction which reduces the worker to labour
condition for all ratio

w(289)

of p

povwer, the pre

nality in the

microeconomic calculation.

11 reaqbess to allo

fore not based on

w the

The Governments' overa

s overseas is there
logical quantitat
hat the company has

various payment
y worked out techno
is safe toO state t

jve cost

clearl
an

values and it
more in the

“upper hand in this respect for it 1is
concerns the computation of the various payments

picture as
ple. It would

Take the payment of
r tinplate there a

se were available,

tinplate as an exam

seem that fo pe no published figures
they‘would be

and that even if the
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averages or simply quoted basic prices applicable only
to certain products specificactions thus being only a
rough approximation oy prevailing international prices

at which transactions actually take place.

There are also indirect foreign exchange costs: these as

in the Metal Box Consultancy Agreement, talk of restrictions

on sources of input and access to market outlets. By

practice and as a result of the informal and automatilc

result of operations being conducted by Metal Box

Kenya Ltd., there is an implicit restriction tying the

purchase of imported inputs equipment and spare parts

to U.K.: i,ike tied aid this often has the effect of

tying the purchase of imports to a more expensive source

than would be used in the absence of the agreement

,(290)

and thus increasing the cost of the transfer.

The payments of dividends and the various payments

based on sales of performance bring about a disturbing

feature, that 1is: the payments are not based on

the general economic performance of the country in

general or in relation to long—term development goals.

The Yugoslav position is relevant here: According to

the Foreign Investment Law of 1978, the Joint Venture

Agreement must establish the maximum amount of profit



available for distributicn to the Toreign partner. The

1imit is ealculated by oo Tence to the previous

profit uveriormance of %+ domestic partner, the

profit performance of Ly . sector of the Yugoslav

econory and thewrld ecunntiy as well as the importance of

that particular investronue to the development policy of

. 2Q] : 2 A
Yugoslavia. (291) mThis arproach 1S definitely reasonable
as it takes into account various factors which form a
rational basis of estimation of cost value of

"tpansferred" technology. Tndeed, a decision in a

1969 American case suggests that if a patentee insists

on a percentage of sales royalty on all products and the

licensee refuses those terms and instead of fers only

to pay for actual use, not only has patent misuse’

been established but the patentee must also accept

the licensee's terms. The court stated:

"We also think that misuse inheres in a patentee's

insistence on a percantage of sales royalty,

jection of licensee
Unquestionably,
le

regardless of use, and his re

. proposals to pay only for actual use.

a license/must pay if he uses the patent.

Equally, however, he may insist upon paying only

for use, and not on the basis of total sales,

including products in which he may use a competing
patent or in which no patented ideas are used at all.£292
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The Consultancy Agreement we have been discussing
certainly did not prceive a eritical evaluation by the
Attorney—General‘s chambers and would certainly be

severely attacked in England (where it seems not have

been registered(293)) if prought to the attention'of the

Patent office. This is SO pbecause ©of the various

provisions susceptible toO anti-trust legal proceedings.

For example, it 1is unlawful for a patentee to require

1icensee {as is the case in Clause 9(2) of the Consultancy

Agreement pbetween Metal BOX Kenya Ltd. and Metal Box Ltd.

of U.K.) to assign to the patentee any patent which may

be issued to the 1icensee,after the 1icensing arrangement

is executed. Tn addition, the various prohibitions

imposed on the licensee€ (already disoussed) are areas

of anti*trust valnerability: these are, restricting

manufacture OT sale under 1icence to @ specific territory

or to certain methods, ©OF restricting the use of the

product.

Wwhat is the answer to the technological dependence

j1lustrated in the foregoing discourse? Oone

possibility is of course to embark on a search for

alternative gzechnical resources oOr to localise the

imported technology. gearch for alternative technical

resources will mean the termination of the Consultancy

Agreement and so will it be the case if the imported
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technology is modified lo¢ +11ly. With the termination of

the Agreement, the local company is not allowed

(for a period of ten years) to use the name of '"Metal Box"

s similar thereto or capable

of being confused therewith".(zga)

or "any sound or sound

Although the words

""Metal Box'' are commonly accepted as "connoting the

existence of certain technical and business standards

adhered to by the Consultant" (Clause 14), nevertheless

a departure should be made towards reproducing technology

locally. Of course, such a possibility is beset by

the market structure manipulations and prejudice that

favour the use of foreign technology and tend to an

exaggeration of the benefits of such imported technology-

However, such psychological underestimation of local

technical capacity is just a further proof of colonial

mentality which serves to kindle the technological

and can be done away

dependency we have been discussing,

with through political education processSe- The only

caveat is that reproduction of imported technology per sé

is not necessarily a method of breaking away from the

capitalist mode of production:

"It is understandable that backward countries which

are freeing themselves from capitalism and
at least in some

imperialism are forced to adopt,

sectors, the modern techniques that are at



-+ T =281-

present the only ones known, while launching a

specific criticism of that technology. China.

imports machinery. But the 'modern’ machinery

is taken to pieces in front of all the workers,

who are thus invited not only to learn in a practical

way how it functions, but laso to reassemble the

machinery in their own way and to organize their work

as they like. Japan and Russia also imported

machines and dismantled them, but only for the

benefit of skilled engineers who were required

to reproduce the machinery and if possible to

improve it according to their own logic. What

China is doing 1is different: it has set itself

the goal of accomplishing an industrial revolution,

n industrial revolution which opens the way to

but a
of techniques which carry with

the development
n) (295)

them socialist relations of production.

What emerges from the foregoing is an environment

em has been & passive bystander to

whereby the legal syst
tional corporations in

-

the wvarious activities of multina

Kenya. And not only that. The legal system has been a

e existing -system. Law

co-conspirator in - conserving th

has allowed a legal-economic framework to be created by
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which the fruits of technology are monopolised and

invisible 'costs' are disseminated. The legal system
has placed no significant restrainst on the rape of

cconomic surplus developed by technology al great cost

to the country and no effective constrainst to the

distribution or utilization of this abundance. Thus

in the case of Metal Box Kenya Ltd. the thread which

runs through the analysis is that of a éubsidiary of

ation whose monopolistic position

has assured it a safe market for its products

whose operations - apart from the restrictive protection
inherent in the Consultancy Agreement - is pampered

by Government's willingness to allow the local subsidiary

to raise money jocally on quite generous terms. Such

a conducive climate for carrying out business, a climate
which allows easy ways of repatriation of funds only
serves to give rise to & neo-colonial industry which,

despite token injections of capital, depends on exhausting
local capital resourcés for money generation to the

extent thaf annual oubflow of funds greatly -exceeds the

unds potentially available for investment.

inflow of f



CHAPTER VY

CONCLUSTIONS: PERSPECTIVES AND POLICY PROBLEMS

nphe question is not whether nations control
their e=economy, but how they do 80; the real
ideological choice is between controlling the

economy through domestic private enterprise or

doing SO through some state or other collective

institution.

But -although this is an sdeological choice, it is

extremely doubtful whether it is a practical choice

from an African nationalist. . The pragmatist in

Africa. .- will find that the real choice 1is

between foreign private ownership on the one hand

and local collective, ownership on the other. For

T do not think there is a free state in Africa

where there is a «ufficient local capital, or a

sufficient number of local entrepreneurs, for 1locally

based capitalism to determine the. economy. Pri-

vate investment in Africa means overwhelming

foreign private investment. These are the facts

of Africa's situation. The only way in which

economy can be achieved is

national control of the
ns of socialism.“(297)

through the economic jnstitutilo

SR

The Kenyan situation is that the emphasis 1is
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o i it
n reforming the political economy wvithin the political
E a

o . . : .
text This is not to say rhat 1reforms pcyr se are

llOt usefu - I;(D y ]il oL " = l I ] L4
1 I' e‘}.c -ple, t!t.n.]'\.e pl\;Ct,‘.. O E_‘E,';] S at]o
n

relating to labour and industrial relations Tt i
- L] S

evident that the bulk of the protective labour

legislation operative in Kenya was cnacted in the coloni
onial

The Shop Hours Act and the Employment Act were

d as far back as 1925 and 1938 respectively

times.

introduce

Other pieces of legislation in this regard vere the

Employment of Women, Young Persons and Children Act
e

the Factory Act, the Workmen's Compcnsation Act and th
e

1ation of Wages and Conditions of Employment Act

Regu
s no doubt have improved the working condi-

The above law

tions of the workers, but we have to accept the fact that
: a

capitalists . have brains, OT shall we call it busines
s

they know that amelioration of the workers

prerequisite to substantial productivity

accumen(?):

grievances is a

which usually results in substantial profits. But as

we know, the laws have improved the lot of the workin
-1Ng

o a point and have in no way even attempted
e

class Jjust up_=t

- to denude the more pronounced forms of exploitation

) ]
namely s relatively meagre Wages, that is, in relation
to the. immense surplus values achieved. Of course

rade unions, but- the trade union movement
s 4aAS

there are t
emains a typically fe@ble institutio
! n,

described earlier, T

rarely responsible for major initiatives in Kenyan ind
ndus-

trjal relations- The movement has shown clear lack of
. O
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any coherent counterstratevies, or indeed any clear

understanding of the challenges which face it.

The above j1lustration of laws was taken to show

that there are clear 1imits of legal safeguards -when

political, economic and social structure is intended

to retain its bedrock. In the case of trade unions

in Kenya, it is apparent that the existing Government
perspectives necessarily accord closely with those of

employers, SOmMe of them being the multinatinal firms,

for the country's capitalist economic strategy is

closely 1inked to the welfare of owners of capital.

One writer has diagnosed the situation quite clearly:

njif the social process of investment and accumulation

is left to private ownership then the fate of socievy

as a whole is inextricably pound up with the fate of

the rich... 8O long as productive resources are

in private hands they must be aljlowed to produce a

298 3
sufflclent reward to maintain growth" (298) With an

economy characterlsed by avarice, commercial crookedness,

f income and opportunl

embraced the twin preoccupatlons

“inequalities © ties, the Government

has characteristically

-

of stimulating jnvestment and holding down labour

costs. Both objectives, as economists only know too

well, are most readily attainable ‘through a change in
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the distribution of the national income in favour

of profits. Hence these actions by workers and

their unions which threcaten managerial goals are a

challenge to government economic policy also.

Another example whereby measures of control have

proved palliatives only concerns consumer protection

Modern advertising, that loyal handmaid of capitalism
>

does not function in a competitive manner, but

generally presents only the advantages of a product

and not the disadvantages of the marketed product

by competitors. It frequently excludes or distorts

information which consumers need, such as useful infor-

mation about one another, partly pecause of sympathy
and partly because€ of a fear of petaliation. A good

example of unfair advertising occurs in the drug
Tn an excellent expose

tures of the drug market:

industry. sanjay Lall notes

very disturbing fea

(1) A large number of patented brand-named d4drugs
represent 1ittle or no therapeutic advance over
previous medicines, yet are used extensively

because of heavy marketing pressures.

(2) Their prices are very much higher than (2)

genuine equivalents, where these are available

ffrom non-patent—observing countries or from licences

compulsorily.granted, or where patents have expired
2
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(b) slightly older drugfs which have been

modified in order Lo get a "new" product but

which are therapeutically practically the same;

(c) older forms of medication, which may be

somewhat less effective but whose cost represents

a mere fraction of the cost of the. newest products.

3, Many drugs lack nevidence of effectiveness,"

according to official tests in the United States

and Britain (the proportio

are widely prescribed.

n may be as high as 60-

80 per cent), yet (299)

It was the observation of the above which led one

Member of Parliament to warn in Parliament that kenya

made a dumping ground for experimental

abit to bring in drugs which

should not be
saying it was a h

pee tested properly:
s to be experimented with the drugs".

drugs.,
nmhis makes us look

have not
1ike miinea pig (300)
re are probably 23000 dru

(301) ;n pregular use in rich countries with

The gs and pharmaceutical pre-

parations

around 1,600 of thes
allow the free importation of virtually any

e in use in Africa. If, as we are

doing,
drugs our doctors wish to use, we face an immense adain

on our foreign exchange reserves. "This is because many

doctors -~ willy nilly or motivated by commercial avarice-
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wish to use the latest and most expensive drugs for
their paying patients.

In 1957, Dr. Hafdan Mahler, Director-General of

World Hecalth Organization, criticised the flooding of

the medical profession with masses of drugs, advertised

at great cost, when 95 per cent of health problems could

be solved with a range of less than 200 drugs. "Part

of our bitterness', he attributed to the fact that the

drug companies had not yet applied their resources to

seeking drugs of certain major diseases, "because they

02
will not be the big money makers."(3 ) Dr. Mahler has

also criticized the drug companies' practices in the

"Third World™:

“"Drugs not authorised for sale in the country

of origin — OF withdrawn from the market for

fficacy - are sometimes

reasons of safety oOT lack of e

exported and marketed in developing countries: other
drugs are promoted and advertised in those coun-
tries for indications that are not approved
ncies of the countries of

by the regulatory age

¢ meeting the quality require-

origin. Products no
ments of the exporting country, including products

beyond their expiry date, may be exported to

jes that are not in 2 position

developing countt

to carry out quality control measuress while

s may conform tO legal

these practice
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regulrements, they are unethical and detrimental

to health.®(303)

Now, what does one do about ineffective drugs?

Resort to court?

This is theoretically ideal, but 1is not what is

One can also go further and say

liekly to happen here.

that even if one went to court, the remedies are not

that forthcoming. The same would apply to defective

pangas, matches (we seem to have the worst type of matches

on earth!), defective tyres, etc. etc.

One important point to note is that there are

1imits to the effectiveness of the common law in

protecting consumers. A general feature of the common

law is that the consumers must take the
o enforce their legal rights as the assumption is that
and are sufficiently

Most

initiative

t

consumers know their rights

motivated to press them. But we know better.
consumers of necessaries - drugs, pangas, and matches

could be said to be necessaries - hardly recognise that
n arfected by a trade practice and thus lack

they have bee
In many

incentive or drive to complain.

sufficient
+he impact of wrong-doing manifests itself

cases wvhere

future, there are
The adverse effects of some food activities

effects are not

in the no victims to complain in

the present.
and drugs are cases in point, for their
manifest until they have been used cver a period of
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time. As far as legal proceedings are concerned,

the courts can appear remote and forbidding to

wananchi whereas businesses which handle litigation

more as a matter of routine, find them less
daunting. More importantly, the cost, including the

opportunity cost of the time and effort, deters

from taking legal action. Lawyers are

since in any event they are loyal

consumers

reluctant to assist
passengers in the capitalist boat, and alas, poverty
lawyers ready to represent the most powerless (and as

most poor) in our society are not many.

corollary the

Comments R.O0. Gaya in his dissertation,"Sale of Goods
' . (305)

and Consumer Protection in Kenya":

"By and large, growth of monopoly capitalism has
rendered materially ineffective any protection the sale
of goods legislation affords the consumer. In fact this

growth can be traced clearly in the legal battles
between the courts on the one hant and corporations on
the other involving the application of zxemption clauses:

Standard form contracts entered into exclusively in
terms imposed by the seller are apt illustration of
the power the seller can and in fact do wield.

Manufacturers association form themselves into cartels,

regulating the terms which buyers are to enter into



contract with the individual .member manufacturer”

The Consumer, Society and Law(306)

And 31 the book,
Lorsa Devlin says that courts could not relieve in

cases of hardship and oppression because the basic

principle of freedom of contract included the freedom

to oppress. He continues:

" the common law has 3n some fields not shown

itsell sufficiently capable of radical development

and the field of consumer protection is the

outstanding example. The doctrine of precedent -

the notion that the judge's task is merely to

apply the principle_laid down in earlier cases - has

inhibited it from playing a mors creative role.
e failed to moVe beyond cherished

s that were appropriate in

The courts hav

laissez—faire conception

y but are out-moded in this, because

odies in the judgements of

the 19th centur

those conceptions are emb
precedents which

the past; they impose the
0 (307)

present-day judges feel bound to follow.

in recent years, the realities of mass production

and consumer economy have eroded the fiction of traditiona

contract law whose heartbeat has been sync#onized within

the. principles of equality and freedom of choice. The
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is that, wananchi, enter scores of

reality, however,

contracts every week without any sense of agreeing

to the terms that are imposcd on them. In such

circumstances, such terms canuot be said to be fair

and standard contracts have thus become a hidden -form

of exploitation. These standards form contracts,

probably accounting for more tran 90% of all contracts

made, (for example theatre tickets, bus® tickets, laundry

receipts, insurance policies, leases, deeds, mortgates,

etc.) continue to plague us with probably the benign

blessing of the courts in their adherence to largely

outmoded contract doctrine.

The proliferation of management agreements, between

parent multinational companies and their subsidiaries

here or with a Government spstitution not only
highlights the dangers jnherent in such arrangement

vis—avis freedom of choice and equality ~especially with

e bargaining procedures -~ pbut clearly flashes

regard to th
l1atent contradiction

a 1light of warning:- there 1is 2

between the ideology of the law and the underlying social
skhip but the irrational legitimatic

power. When for example,

and cconomic relation

of unjustified inequalities of

we take the technical agreement petween Metal Box Ltd. of

U.K. and its subsidiary in Kenya, the reality is such
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that the agreement is made at the initiation,

direction, pressure and even prodding by the

parent company. The "multinational men" running the

local subsidiary have no choice and in any case

why should they want to have better terms, for éfter

all, the parent company is actually their ultimate

employer. The agreement between Firestone and its

subsidiary in Kenya is undoubtedly one of the types of

contractual relationships which ridicule the sovereignty

s

of an .independent state, and one cannot but help

regretting the apparent arm-twisting tactics employed in

the conclusion of the agreement. The salient generous
concessions afe:csoa)
yre market,

a. a virtual monopoly of the Kenyan t

n on all imports;

supported by & ba
e formular in sales,

b. the right to use€ its own pric

despite this monopoly;

e. the right to duty free import of machinery and

material inputs required in the factory:;

d. Government financial participation in the
project to the extent Firestone desired (sufficient
to give government a stake in the subsidiary's success,

but not enough to threaten Firestone's managerial

control);

e. the right to count its technical and service

assistance in setting up the plant assistance
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in setting ui: Lthe plant as US$L million

contributed in equity;

f. and the ~iznt, at the same time, to charge

techinical fees, as a percentage of sales, on the

ongoing operations of the factory.

Fortunately, times are changing and the Government

has said that the agreement will not Dbe renewed in its

present form when it expires this year, and that negotiatic
will be taken to have another company'establish a typé
factory in the country. But if past experience is
the expected coﬁpetition may prove

anything to go by,
"interests of the consumers

unhealthy in so far as the
variocus examples validate this warning.

are concerned.
Secret sale agreements may be made as a strategy of
engineered, or

or a price war may be

e collusion may be undertaken.
possible under our company

competition,
Such

worse still a pric

practices are, aunfortunately,
For example, Bamburi and East African

1aw framework.
jnpvolved in a market-sharing

Portland Cement have got
ilitated by the cross—holdings of equity

fac
(309) Also, there was an

agreement

between the two companles.
price war in the

protection against

aggressive initial paint industry

which was checked by tariff

petition-

Thereafter, the four major

overseas com
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foreign fir"s involved formed themselves 1into a cartel

called the East African Paint Industries Assoclation

with "agreements covering fixed prices and bulk purchases

. (310 . .
dlscounts.““‘11 ) Such a situation, as stated earlier

in the case study of Metal Box Kenya Co. Ltd., is likely

phenomenon should a competitor emerge in the canning

industry. In the case of Rothmans, the ruthlessness

of competition was clearly marked. By 1966 Rothmans
1 was already running 32 factories in 18

e Commonwealth. Yet when they

of Pall Mal

countries over half in th

they found water-

entered East African market in 1966,

tight competition from BAT who plunged themselves into

a tearing advertisement campaign which was hard to be

matched by the new comer as the latter was utilising

"exceptionall& heavy

accumulated funds to engage in the

tising and marketing expenditure which was necessary

adver
n(311) Rothmans' operating

to meet this competition.
expenses became quite high and not long afterwards, they
ations and sell their

were forced to close down their oper

assets to BAT at guite low price. But in Zambia

found more realistic. An extraordinary

a merger was

general meeting of Rothmans shareholders in Lusaka

approved plans for a merger with the British American

cco Company to form Zambilian

A statement issued after the meeting said the merger would

Toba Cigarette Manufactursr Ltd.

leave Rothmans with 70 per cent of/shares and BAT = /the

with 30% in the new company.
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P .
he above practlices are, not possible in many

of the developed countries. In America there are tl
he

a i -t
nti-trust laws. 1In 1890, an Anti-Trust Act (Sherman

Act) was passed with the intention of arresting th
e

trend towards monopoly capitalism by giving power to

the government to prosecute'trusts in courts Tt

declared that nevery contract, combination in the form of

trust or otherwise, oI conspiracy, in réstraint of

tra " i ' Kol :
de or commerce was illegal. The original act was

supplemented in 1914 by the Cclayton Ant-Trust Act . which
>

stated more precisely the monopolistic practices whicﬁ
exempted labour unions from the Anti-Trust

prohibited and

provisions. Executive action and'su .
. preme court decisions

built upon the original foundation a comple
X

have beerl
ates the conduct of big business

code which today resul (312"

the Monopeolies and Restrictive Practices

In Britain,

p in 1949 under the Monopolies and

Commission was set u

Restrictive Practices (Inquiry andControl) Act, 1948
and enlarged by subsequent legislation. The work of
the commission is independent of that of the Restrictive
Practices set up in 1956 and its function is to enquire

into the existence and effect on public interest of
monopolies in the suppl¥:, processing and export goods
£ certain reztrictive practices not dealt with b

y

and ©
The commission is not an executive body; it
3 1t can

the court.
mmend. Its reports are made to th
e

only report and reco
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Bo 3 i
ard of "rade who are responsible for laying them

before Parliament and for publishing them In West

Germany, there is the Anti-Trust Act of July 27, 1957
5 .

This piece of legislation prohibits in principle all

contracts and arrangements restricting competition

(article 1) and subjects monopolies to a large

measure of state control directed against abuses of

such monopolies. It also imposes obligations to

inform the state administration in case of a merger of
o)

enterprises.

The above measures of control of abuses arising

out of restraint of trade are being minimised in
countries which " we usually depend - for much in our

olicy formulation and it is a reflection of our

P
legislative inertia that we are 1agging behind in ma
ny

ive jnnovation. For example, despite

respects of legislat

1948 English Company Law, our
3

various amendments to the
companies Act ;s almost static and such things 1lik
. e
protection, stringent disclosure rules, workers'
: S

company affairs etc., are dismally

minority
participation in

n the statute books or in projected reform

mssing 1

programmes -
In the area of the tranéfer of technology here i
. : e is

an area where confusion and sheer darkness comfortab
: ably
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co—eXist.

The most common form of supply of technology is

whole or partial ownership of a subsidiary by a

multinational enterprise. in addition to preoduct

design and production know—how,

company usually contributes Management,

the foreign parent

Marketing and

centralised services.

Technological input
of (i) machinery, equipment,
which outright payments are made;
technology and directly relat
a host of fees = royaltie
usually made;
engineering and ©
service payment
expenditure
consultanc

Box Kenya Ltd-

Box

associated with p
serves as 4 veh
the parent

export bu

s in this respect consists mainly
capital goods, etc- for
(ii) process

ed know-how for which

s or lump sum payments are

(iii) technical services, including design,

ther consultative operations, for which

s are required. Together, their

s are usually paid in many of the

y agreements, for example, that of Metal

coupled with this as is the case with Metal

Kenya t.trd., is the iicensing arrangements which is
atents and brands, a practice which

icle for restrictive business practices by

(holding) company, not only with respect to

t also with respect LO other aspects of business
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operations incliuding volume of output, tied purchases

’ >
sales by the 1licensee and the like. It would seem
that management contracts, especially in the manufacturing

sector, have been requently undertaken by firms that

have a motive besides the profits that will acecrue

directly under the contract: The firm, often an

equipment supplier, becomes jnterested 1argely in

selling equipment or licensinr® technolopy and undertakes

to run the plant in order to induceqquipmeﬁtsales.

Under such arrangements, payments for technology

in the various forms outlined aboVve, usually comprise a

bigger chunk of foreign exchange allocation compared

to the rigures for dividends. This is clearly

j1lustrated VAED we loolk at Ehe fimures of remittanc
jlﬂ 1 npare e o Patal Tox Tenya T,.tr. #g for

the various headsi. Take February 1979 figures, for

example:

pividends & Profits Ksh.17.612,6

gervices _ Kshs.

o=l

Royalties 57,426

Technical/
Managementi
Consultancy/

Professional
Fee€s 33,800,195

Commission/

Commitment/
Agent fees 9,245,967
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. Kshs.
Directors/HO

Expenses 290,121

(31
Kshs.l43,393%,709 3)

The above figures indicate that there are more

"peliable" ways of repartriating - funds especially when

we observe that during the same month transfers
through inter-company accounts amount to Kshs.39,782,428

presumably as payments for machinery and even dubious

payments of commissions, etc. Interest onl loans

shs.3U,226,837 while the figure for Ca
ents amounted to Kshs.34,907,368

amounted to pital

Repatriation/Loan repaym

It dis also interesting to compare the payments

overseas and the receipts during the’same month, i.e.

February 1979.
B. Receipts Kshs.

A. Payments Kshs.
225.9 million 25.9 million

A recent statement from the Central Bank of.Kenya stated
-¢hat "overseas receipts were larger than payments

by shs.287 million, which suggests that control

ports and their payments are working in

nt intentions"f3lu) Now

measures on im

accordance with Governme

tatement tells us very little as the nature of the

this s

payments 1is not disclosed neither the nature of

receipts which are usually in the form of loans and
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shares.

To counter the outflow of funds arising from the

the thrust of the

so-called transfer of technology,

Mexican legislation seems relevant here:-

"contract shall not be approved when they refer

to technology freely available in the country; .

when the price or counterservice is out of propo-

he technology acquired or
burden on the conntry's

tion to t constitutes

an unwarranted or excessive

economy; when they restrict the research or tech-

nology supplier to interfere in the management

of the purchaser company or oblige it to use,

nent basis, the personnel appointed

on a perma
en they establish the obligation

by the supplier; vh

hase inputs from the sup

ods produced by the technology

to purc plier only or

to sell the go
importer exclusively to the supplier company;
when they prohibit or restrict tlie export of goods

the country's interest; when

’ in a way contrary to

they 1limit the size of production or impose prices
on.domestic production or on exports by the purchaser;

3
pi+; the ~use of complementary

when they proh=
when they oblig
representation contracts with the

' technolosys e the importer to sign
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sugpller compgny covering the national territory;
when ,
they establish excessively long terms of

enforcement, which in no case may exceed a 10 - year

obligation on the importer company, or when tﬁey
provide that claims arising from the interpretation

fulfilment of such contracts are to be submitted

of
w(315)

to the Jjurisdisction of foreign courts.

The other reliable method of utilising the

advantapges of technology is to establish technical

skills locally. The bulk of technology in use in Kenya

is foreign ovned. Since independence, there has been
great emphasis on the transfer of technology through import
substitution ijn the manufacture of _consumer goods énd

This mode of industrialisation
3

intermediate ’ products.

is beset by various problems. In the first

hoviever,

most of the industries established are on a

place,
turn-kxey basis, and in addition there has been little
tion of the technology to local socio-economic

or no adap
(316)

and cultural settings.

desirous of creating a pool'of

The country.

has by an Act of Parliament(3l?)

technological advance,
ecrrinery for advisin

ntific and technological activities and

=) A g the government on matters relating

to the scie

y for the lessening of technical know-ho
: ' —how

‘pesearch necessar



depcndence on the devcloged countries. The Act of
Parliament eriablished a body known as the National

Council of Science and Tcchnology whose main function$s

are.

(i) to detcrmine priorities for scientific and

technological activities 1in Kenya in relation to

the economic and social policies of the Government

and its international commitments;

(ii) To advise the Government on a national science

policy, including peneral planning and the assessment

of the requisite financial resources;

(iii) To ensure the application of the results of

scientific activities to the deéelopment of

agriculture, industry and social welfare in Kenya;

(iv) To ensure co-operation and co~-ordination between

various agencies involved in the machinery for

making the national science policy;

(v) to advise the Government on the secientific and

technological requirements for the conservation of the

natural and social environment in Kenya; and,

(vi) to promote public confidence in scientific

expenditure and an atmosphere conducive to scientific

activities.

Associated-witl/TDuncil are four sectoral seientific /th

Advisory Research Committees (ARCs) in the fields of
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agricultural, industrial, medical and natural

sciences. The main functions- are to advise, within

their sectors of scientific responsibilities, on:

(i) the details of the research programmes and -
projects required to implement the research

priorities arising from the national science policy;

promotion and co-ordination

(ii) the concomitant budget,

of all types of research; and,

(iii) the application of the results of research through

the technical and development service of the

Government.

The Act recognises two other science groups namely
seiences (including

ciences and physical

s and mathematics).
hese two groups, there is

social s
- Although no ARCs

chemical science

n established for t

have bee
ir establishment.

provision for the

In eertain areas 1ike agriculture, there have been

esults in technolo
and development have resulted

gical invention.

some positive T
Investments in pesearch
¢ and animal species, development of

in improved plan

nimal hushandry and storage techniques.

crop and &
h as fertilisers,

tural inputs suc

However, agricul
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pesticides and agricultural machinery are still imported.

In the field of medicine, very little has been

achieved mainly as a result of resorting to licencing

agreements with foreign firms. In January 1978 for

example, an agreement was reached between the Beecham Group,

a British-based research company, and the local pharmaceutical

company, Dawa Pharmaceuticals, tO extend the range of

Beechman semi-synthetic penicillins being "manufactured"

under licence in Kenya by Dawa Pharmaceuticals. But

such an arrangement in no way involves proper

hnology because all the bulk

transmission of tec

compounds are sent from Beecham plant in SingapoYe to

the Dawa factory where they are formulated into

capsules and syrups for use by doctors throughout Kenya.

In the field of ¢raditional medicines, Kenyan modern

bio_scientists have of late linked with traditional
medicine men and women in determining the active ingre-=

has resulted in the discovery

dients of herbs. This

muscle contraction and relaxants.

of anti-tumor drugs,

financilal bottlenecks, the African

But as a result of

scientists do not have manufacture and improvement of the

drugs done, and more often than not, the Kenyan-based

ctually do the manufacture

foreign pharmaceutical firms a

pr. Njuguna J-. Mugo of

of such chemicals oT drugs.
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an indigenous patent law regimeg should be instituted
mainly as a result of then.machlnery to inplement and

enforce the instruments of control thereof. One of

the basic reasons for the cumbersomeness is the longa
. £

and expensive legal procedure through which the -

present patent system 1is administered. "Because the

corrective measures are not automatic and because

legal procedures are long and costly the financially

have an advantagé

stronger transnational corporations
w(319)

over the relatively weaker national firms.

All the same, various considerations—sovereignty,

innovation and jnventiveness, do persuade one

s a total reappraisal

sense of

that the existing patent system need

so as to correct the jnadequacies which appear to have

negative effects particularly on the economics and

interests of poor countries.

Through talking to & number of senior Government

officials in the-Ministries of Finance and Commerce and

ral Bank and soO
he old 1axity and complacency

Industry s cent me parstatal bodies, it

is encouraging that ¢

rations of the multinational corporations

towards the opé€
ariness vis-a-vis

wane There is now a keen w

gn firms whe

are on the
n establishing firms, a closer

demands by forei

er the natu content of management

re and

scrutiny oV
1e of the industrial

e overall 0o

sector in the POlitical economy of the economy. What
gt e - 4isturbing is that this apparent new-
) Ry .
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1

drug whi s i
2 whiech has been recgisterad in the U.K. under the

paten 5 Amp

t law, but the important thing here is the availabilit

of - whi Xt -
f'unds which if not immediately forthcoming -

wi 3 4 i
11 finally result in a foreipn multinational firm

sponging on thc drug formula.and
(318) -
Here 1s wherc the Government can come in

manufacturing the final

product.
= L : -

nd financially help promising scientists in their
resecarch endeavours. The present trend is that the
majority '~ of patents are owned not by individual investors
but by multinational corporations;’ the consequence of

ents in the hands of a small

the concentration of pat

number of firms is that P
rards the control of the -market so as to

atents are to a large extent

oriented Lo
ts of a small number of firms

overall interes
industrial property

as has been indicated earlier,
reinforced

maximise the
privileges.

who are owners of

This market control,
ic concentration which 1is

sing between companies

results in monopolist
system of cross-licen

a world-wide oligopolistic
There

through the
which in turn reduces
regionally monopolis
troduce mechanisms
existing alien

tiec one.

structure into &
in the

have been suggestions to in

system to correct the
a senior

country's legal
and Technology

POlicies in the patent system. However,
ience

1 council of le
t feel that

official of the Nationa

gistrar of companies did no

stated that theRe
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an indigenous patent law regime should be instituted

mainly as a result o :
f theh_machlnery to inplement and

enforce the instruments of control thereof. One of

t -
he basic reasons for the cumbersomeness is the long
&h

and expensive legal procedure through which the

present patent system 1s administered. "Because the
!

automatic and because

corrective measures are not

legal procedures are long and costly the financially

have an advantagé

transnational corporations
,(319)

stronger

over the relatively weaker national firms."'

various considerations—sovereignty,

A1l the same,
sense of innovation and jinventiveness, do persuade one

ting patent system nceds a total reappraisal

that the exis
uacies which appear to have

so as to correct the inadeq

negative effects particularly on the economics and

interests of poor countries.

tc a number of senior Government

Through talking
s of Finance and Commerce and

officials in the Ministrie
1 Bank and some parstat
jaxity and complacency

Industry, Centra al bodies, it

is encouraging that the old
jons of the multinatio

nal corporations

towards the operat
ow a keen wariness vis—-a-vis

There is n

are on the wane.
when establis

demands by foreign firms hing firms, a closer

ver the nature and content of management

scrutiny ©
e industrial

overall role of th

agreements and the
y of the economy. What

political econom

sector in the
bing is that this

apparent new-

+s' however, distur
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born vigilance has come about after a lot of harm has

already been done. A few examples will suffice.

Sometimes back, a sub-committee of the Industrial

th the various

investing companies,

Protection Committee which deals wi

forms of incentives granted -to foreign

carried out an investimationinto the operations of Kenya

Toray Mills , a vextile factory backed by Japanese

funds. A large scale exercise of over-invoicing was

discovered and the persistent "Josses" shown on the

company's accounts were to all intents and purposes

bogus. The company was finally taken over by ICDC

and is currently operating under the name Kenya

Taitex Mills. The resulté of the change in terms of

technical independence have, however, yet to be

established. Another case which shows encouraging

vigilance from Government officials is that of E.A.Sugar
1tinational is involved but

Industries in which no mu

y of shareholding. As

where Mehta Group has a.stake by wa

at August 1978, the sharholding structure was as

follows:- capital P
i 1 Development 2
(a) Agricultuffs B 14,000,520 60.28
(b) Mehta Group ' 3,915,860 16.86
(c) Kenya Government _ 3,226,060 13.89
(d) D.F-C-KO . 1,999,7”0 8-61
' 83,620 0.36

(e) Others _ J——
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What is disturbing from the above figures is
that the Mehta Group, despite its relatively small
holding, has managed to milk a lot of money from
the company by way of management fees and commission.
Under the Management Agreement, the company is being

managed under management agreement which costs:-

(a) Fees Fixed at shs.500,000 p.a.

(b) Commission of 10% on profits.

Between 1973 and 1977 the following amounts were
incurred with respect to the management fees and commi-

ssions paid to the Mehta Group:

Fees Commission 22221(320)
1973 500,000 583,738 1,083,738
1974 500,000 183,627 683,627
1975 500,000 120,695 620,695
1976 500, 000 910,518 1,410,518
1977 500,000 540,420 1,040,420
2.500,000 2,338,998 4,848,998

The above figures are quite large particularly as
the ordinary shareholders had not during a period of
seven years recelved any dividens. The internal memorandum

footnoted- atove remarks forcefully:



"One wonders how the agreement defines the

profits because in 1973 the profit after all
charges - is only shs.115,562. Nevertheless a

sum of shs.583,738 is charged as 10% commission

on profits! Similar payments of 8hs.120,695 was
paid in ‘1975 while the loss made was shs.3,570,352.
Apparently this is calculated before charging loss
currencies ana management_

incurred on foreign

commission. For comparison, the profit made after

all charges is indicated herebelow:

KShs.
1973 Profit 2,587,181
1974 w | 115,962
1975 Loss | (3,570,352)
1976 ' Profit 7+293,359
1977 | Profit ' 3,535,924
Total Kshs. 9,962,074 (Profit)

"As indicated above, the total profits realised

over the last five years, after all charges are

made, is shs.9,962,074 and the Mehta Group have

so far been paid shs.4,848,994 in form of

management fees and commission. This is 49%

of the profits.

"This is manifestly excessive and theTreasury ought

to review the Management agreement in force
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and see where amendments may need to be made
in order to safeguard Government financial
interest. It appears easy money for a company

to get into partnership with the Government,

manage the firm, never declare a dividend and

take home all the profits in the guise of

management fees. The situation becomes even more

serious where these payments have to be made in

foreign exchange - the Government gets nothing

despite the fact that jt could be the majority

shareholder."

Del Monte Corporation, the world's largest canner

of fruits and vegetables whose headquarters are in

san Francisco, has also been accused of siphoning

money out of the country without regard to the interest

of Kenya. In a confidential report .entitled, "Foreign
Exchange Leakageslwit
Pricing",(32o) it is stated that Del Monte has been
engaged on large scale transfer pricing. Del Monte,

whicﬁ owns Kenya Canners of Thika, does it this way:

Kenya Canners sells its entiré pineapples output on

paper to another Del Monte subsidiary, Del Monte Inc.

based in England, charging low prices. Del Monte Inc.

h Particular Reference to Transfer

then/sells them at a higher price on the European /re

market ,

from Kenya to France, Germany and other FEuropean

Jean .
countries. “EMVE@ Canners also pays Del Monte "service

although the_actual goods are shipped directly
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charges", which, according to the confidential report

are so Jjuggled that the bulk became due for payment

just when Kenya Canners was due to begin making

a marginal profit, in 1976. These "service charges"

eliminate the profits and the taxes which would ~ have

been due. Among other loopholes is the near monopolistic

position for 30 years achieved by the company and

advantage of duty free access to the “E.C. market.

According to Kaplinsky, there are variety of reasons

for underinvoicing exports from a subsidiary. Two of

the most important reasons are tax~-evasion and the

minimisation of the effects of currency fluctuations.

Kaplinsky observes:

"Tn the case considered here service payments
are routed through a Panamanian associate, in U.S.A.

dollars, thereby avoiding taxes and minimising

currency losses to the parent. However, in the

case of underinvoicing sales, the advantages

acerue to the British subsidiary. Since these

are taxable (unless further currency manipulations

enable the British subsidiary to avoid tax as well),

there is no tax advantage to the company from this

maneouvre. And furthermore, particularly in the

1975 - T period, sterling was rapidly depreciating



currency and the underiﬁvoicing of exports from
Kenva may have led to a net loss to the company.
(The Xenyan pound is tied to the dollar rather
than to the British pound). We have no way of
explaining this situation, except to observe

that the Kenyan subsidiary is in fact owned by the
British of this American firm, and given that

the British subsidiary may be a profit centre .in

jtself, this might explain the observed pattern
n(322)

of underinvoicing.

The powerlessness of the Government in such a
situation should, however, not be exaggerated. In
the case of the gales Agrecment with Del Monte, it is

clearly specified that the company nghall sell goods

purchased hereunder to its customers to the best

advantage of {(the subsidiary), taking into account

the place of sale, time of sale, type ©OTF class of

customers and other competitive factors". The correct

interpretation of the Agreement, pased on the company's

financial operations and sales, should guide Government

offiecials in curbing dubious practices. What is ‘more,

the government has the right to revoke all three

agreements.by giving three months' notice or alternative

arrangements of co-operation could be devised.
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From talking to a senior official in the Ministry

of Commerce and Industry, it will be increasingly
difficult in future to engage in transfer pricing and
concomitant practices engaged in by multinational
corporations. There are discussions to establish a
supervisory body under the umbrella of the Industrial
Protection Committee to arrest the dubious practices
at the nub stage. Bargaining experience is being
gained gradually, and indeed the Application Form

to the New Projects Committee is being amended for
approval as it contains '"amorphous™ questions at

present. For example, as regards environmental
. : (323)
considerations the present Form only concentrates

on such matters like water and air pollution but

completely ignores other useful environmental considerations

pertaining to human factors — human settlements, ecology,

etc. With regard to renewals of consultancy agreements,

etc., multinational firms in the country can expect

some tough discussions; one official of the

Investment Section of the Central Bank of Kenya was,

for example, quite mindful of the fact that Firestone

East African (1969) Ltd. had repatriated over shs.2 billion

since its establishment — 3 high figure indeed. That the

Government can now afford to wage a spirited war

against unfair elements of bargaining is clear from



its decision to allow another investor in the

tyre industry, hitherto a holy shrine of Firestone

Fast Africa (19269) Ltd.

The "new" Government outlook towards multinationals

is no doubt commendable, but it Jjust indicates a form

of new economic nationalism characterised by various
legal instruments, which as we have seen, are charac-

terised by various loopholes.- Such a situation accords

with this statement by Prof. Sawyerrﬁ

"our attention has thus been concentrated on the
more or less passive functions of the law in

r creating conditions f

eriod of such fundamental

reflecting © or socilal

evolution.
ent perhaps the

changes and
re positive role in some

1aw must assume a mo
nce the direction of

must seek to influe

spheres,
n if with only marginal e

ffect"

development eve
(324)

/marginally
can/be a useful

(emphasis mine

Thus the l1egal machinery in Kenya

e in controlling the activities of multinational

vehicl
n the country, but this

corporations i is/far /as

The nature of legal machinery is

as one can O

ed to the socio-political economy of the

umbilically ti
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country and if no structural changes are made in the

body politic, one could hardly envisage meaningful

points of departure in the legal edifice. The

regulatory machinery - coupled with its lacunae - though

successful in certain respects, has not in any way

constituted a disengagement from the system of

internationalised capitalism; there has been no signi-

ficant erosion in the internalised capital; as represe-—

nted by the multinational corporations. What is taking

place is the modification of international capitalist

order by permitting ''the incorporation of a greater
. (325)
number of national bourgeoisies."
Africanisation is a case in point here. The top
mbers

jobs in multinationals have been given to safe me

of the African elite, whose Western succeptibilities

and mannerisms are quite well marked and who, in

search of a local bourgeois class, are only too

willing to implement cthe wishes of multinationals:

"iyhile the Government has taken action in the

name of a truly nationalist and independent

leadership, in reality, its Africanisation policy

has been the ideal safeguard for its class

interests. There 1s mno conflict between jeself

and an increasing sub-petty bourgeols class
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aspiring towards it... Such a sub-class and the

Government have an identical interest in retairing

the status quo. The broadening base of the sub -

class continues to weaken the emergence and

effectiveness of any true or rural proletartat

class.” (326)

And the workers do not seem to have the proper
motivation in being involved in the day-to-day operations
of multinationals, and workers participation on the

Boards in a sacred cow. Our Company 1aw still goes on
protecting the interests of the

emphasising the need of

with questianable neglect of the interests

shareholders,

of consumers and wWorkers. .
. L

Tt has bheen suggestéd that a revised Company Law

y company to inclqde i
jects clause", setting out the

n its memorandum

should require ever

"y general Ob

- of association
workers and the

sibilities to consumers,

directors' respon
director would be appointed

(327) A special

th responsiblity for co
for local community

community.
nsumer interests;

to each board wi
her would have & special concern

nother would be a

anot
"workers" representative.

interests, yet a -
(328) 4

n this @irection,

the trend is i
Aﬁmﬁ its company law has.
I

m this, bearing
.
s sin@e the enactment of

In Europe,

Kenya is far fro

o significant change

seen n
98, this being a mode

1 on the English

Companies Act in 1
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pattern. But the English legislation on companies has

been amended greatly since then, sometimes with

moderately far reaching reforms. But for workers CO

participate fully in the affiars of the company,

political c¢onsciousness is necessary- Such conscious-—

ness, as M. Mann has written, involves four

main elements:

"“"Firstly, we can separate class identity -

the definition of oneself as working class, as

playing a distinctive role in common with other

workers in the productive process- Secondly

comes class opposition = the perception that

the capitalist and his agents constitute an

ponent to oneself. These LWO elements

enduring op
interact dialeticallys that is to say opposition
and vice—versa.

itself serves tO reinforce identitys

Thirdly, 1is class tortality — the acceptance

ments as the defining

of the two previous ele

characteristics of (a) one's total social
cituation and (b) the whole society in which one

lives. Finally comes the conception of an

alternative society, 2 goal towards which one moves
e  ———

through the struggle with the opponent. True
v ccnstiﬂﬁﬁnﬂSﬁ is the combination

29
of all four”-(3 )

revolutionat
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The current level of class of consciousness in Kenya

comprises little but the first two elements and even

not without qualification, the latter apply only in the

most vestigial sense. Nor can it seriously be

suggested that a radical kindling of consciousness

can occur naturally or spontaneously. This must be

planned, indeed fought for, in a continous struggle

against the grip of bourgeois ideology: a struggle

which is only possible because existing working-class

consciousness does contain contradictions, and because

workers' taken—for-granted assumptions about their society

do come into constant conflict with their immediate

experiences and activities. Effective intervention in the

current exploitation necessitates an adequate general
theory of capitalism and the transition to socialism; a

theoretical analysis of the present disposition of

the class struggle — the objectives of the ruling class,

the role of the unions, and the state of working—class

consciousness-.

e of its socialist goals, has established

Tanzania, becaus

every public corporation or

(330) .

Lne

a Workers Council in

firm employing more than ten workers.
functions of the Workers Council in, and in relation to,

hich it is established are:

the business fbr w

the requirements of the existing

{a) to advise on

i i ed
wages and incomes policy 2as announc
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by government from time to timej

(b) to advise on the marketing aspects of

the community produced;

(¢c) to advise on matters relating to the quality
and quantity of the commodity produced;

(d) to advise on matters of planning;
(e) to advise on other aspects of productivity,

such as workers and enterprises organisation,

technical knowledge, workers' education, etc.j

(f) to receive and discuss the balance sheet.

The above are far reaching powers indeed, and are

further strengthened by a further provision in the
Presidential Circular of 1970, namely, the Board of

Directors shall have at least one of its members

nominated by the National Union of Tanganyika Workers.

gramme has had cold reception

However, it seems that the pro

in many quarters and at times representatives on the

councils have not been ordinary workers, but allies of
the management by virtue of posts held by them in the
company. In an official paper to the 1971 National

n Group Managers' Conference

Development Corporatio
n it was said that the NDC companies

”participation

r or lesser degree,

dealing with

had experienced, to a greate

disappointments, frustrations and even real doubts as to
participation programme . A

the value of the twWorkers'

t research in this area has even stated:

student carrying ou
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"For certain,_premature'parﬁicipation in decision

is gradually ruining the economy and

making
v (331)

discipline within the Ccivil Service.

The matter becomes more complicated when it.is

realised that the management'consists principally of

the usual capitalist "boards of directors", who under

a true bourgeoils system are the organs of the

shareholders whose only interest in the business is

profit: "It is unfortunate that they have been allowed

to continue unaltered even i Lhis supposedly new
scheme of management“.(332) In the Kenyan sitution,
token shares have been given to workers in a number of

companies, e.<. louse of Manji, Nation Newspapers and
PUblishersé_etc., but W1thout any meaningful share of /Ltd.,
participation in company's decision making machinery. The
e applies to companies where the Government has

sam
ere some form of nationaliza

shares or even Wh tion has
taken place. After all,'parastatals have become, by

their capitalist policies,"the instruments for the

-develonment of c¢lasses in Kenva with a built-up
to.real aﬁd meaningful social change

political resistance
(333)

from the colonfal inheritance

What is to be done? To counteract the evils of

internationalized capitalism whose conduits are the

it is necessary to disencage from the

multinationalS,
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camp of exploitation. Samir Amin, Africa's foremost

political economist and at present Director of the

African Tnstitute for Economic Development and Planning
at Dakar, Senegal, does a neat anatomy of the

challenge which involves:

(a) getting rid of the multinational corporations

and replacing them by long-term State-to-State

agreements, thus giving more autonomy to the

underdeveloped States and enabling them to use

the profits resulting from their higher export

prices as they choose;
(b) rejecting the project of the new international
division of labour and developing their economies

on the basis of a maximum social and technological

autonomy, the long-term:State—to—State agroements

being geared to that perspective;
(c) refusing the division of the "Third World” on

_the basis of n"gub-imperialism”/"subcolonies”,

and on the contrary accelerating the process

of the constitution of large blocks with the

prospect of an equal development of partners

(33%)

therein,

Such disengagement does not mean isolationism,

for even those countries pursuing socialist ideas,



a flirting with multinationals is onl& too apparent.

This is interesting, for such co-operation is
. T

xby; multinaticnal

of recent origin. Before detente

corporations were seen by Fastern writers as business

organisations that were developed for the sole

purpose of furthering the imperiatist aims of

Western - especially American-Capitalists the world

over. L.ater, however, as a result of increased demand

for advanced Western technology ., products, and know-how

the Eastern socialist countries gradually revised their

on multinational corporations and these

support in 1973. First, the

Mezhdunarodniye

vicws

recelved substantial

Soviet publication Mirovaya FEconomic i.

Otnosheniya (World Economics_and International

Relations) made the following observations:

. "It is " highly probable that in the years

to come the development of the world

will continue to be marked

the growth of large - g

economy

by a tendency toward

batch and mass production, and of the

optimal size of enterprises, the
appearance of ever new kinds of manufacturers
s of research. These

and increased cost

processes will, without doubt, make international



specialization in production and coordination

of production and rescarch programmes of

countries and individual enterprises increasingly

beneficial."(jﬁﬁ)

Then later in the year, Jerman M. Gvishiani,

deputy chairman of the Soviet Union's Council of

Ministers for Science_and Technolopy, stated in San

Francisco at the closing session of the International

Conference attended by 650 industrialists from 75

countries, that:

"multinational corporations will find an enthusiastic

host in the Soviet Union (because) the economic

relatioﬁs between the Soviet Union and the Western

economies 1is passing over from sporadic commercial

deals to a planned and programmed economic cooperatic

on a stable and long-term basis. One can hardly

over—-estimate both ' the economiec and social

implications of" this tendency.".

Thus we find that multinational corporations are

operating in the Eastern cou
As regards China, the

ntries, the Soviet Union,

China; and Eastern Europe.
country has now established trade connections with more
New long term trade

than 150 countries and regions.
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a
greements have been concluded with several developed
countries.

During his visit to Brussels in April this year

(1979), Chinese Minister of Foreign Trade, Li Qiang,

signed a trade agreement with the European Economic

Community. The sides agreed to accord each other

most—favoured — nation status. In December, 1978, China

and France signed an agreement of economic co-—operation.

France was to build two atomic power installations in

China, each with a generating capacity of almost 1

West German companies — Krupp,

cts with €hina

million kilowatts.

Lubeck and Wedag- have concluded contra

on the construction of large coal mine and a coal

dressing plant. Since 1972, China has been
importing from the us, farm products, ammonia, Plants,
passenger planes, and other machinery- By the

erican co-operation businesses

mid-1970's, more than 200 Am
had entered into agreements of industrial co—operation
three out of four of

with Eastern organisations;

And so are many of the

these are multinational.
Western European and Japaneseée corporations jnvolved in such
Projects in Eastern Europe. 1IN Hungary, the presence
uous. Shell

s fairly conspic

of Royal Dutch Shell 1
ed all along the

gas and service stations are scatter



hi |
ighways. For many years, Fiat, Renault and Ford

have been involved in various types of production

- d . .
ntures with Soviet, Polish and ‘Romanian enterprises

in building cars and trucks for local sale and

exports.

Are these socialist countries as vulnerable to
the machinations of multinationals to the same extent
The answer is an emphatic NO. China

as Kenya is?
despite the introduction of CocaCola (the symbol of
American capitalism: " things Go Better ith Coke!™)
goals to pursue

into the country still has socialist

new form of colonialism to permcate.

and cannot allow a
will accept loans from foreign

China says that she
s are "appropriate' and that

as the term
up Jjoint enterprises in the
erprises will not be more

The valid

governments as long
country.

she is ready to set

~ financed ent

These jointly
tors.

t owned by foreign inves

than 49 per cen
£ foreign companies will be

rights and 1nterests o]
y the Chlnese Governme
the outlay of foreig

vices are to be paid

nt and Chinese law.

protected b
‘Under China's new policy., n firms

expertise and ser

country- Investments in

for equipment,
produced in the

or factories, for example, will

for in goods
0il fields, coal mines
with oil,coal or other products.

be paid for in kind
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And Russia is not 1likely to depart from its ideological

path: the Soviet economic system and state monopdly

of foreign trade enable the Soviet Union to arrange

jts relations with foreign countries and multinationals

in such a way that it can safeguard its national interest.

Overall, in a planned economy, state control of labour

force, wages, and prices, coupled with monopoly of

foreign trade and inconvertible currencies - all

together make the multinationals come up against

"y gort of chastity belt. ‘7o ensure that the belt

socialist participation in joint

to be at least 51 per cent.

remains locked,
n(336)

ventures is required

What transpires from the foregaing is that the role

f multinational corporations in the

and effects O

not the same &S5 they are in the

socialist world are

capitalist bloc. A convincing case can certainly be
made that, at l1east for present, the socialist countries
are adapting technological inputs from multintional

r own internally -~ determined

corporations to thneil

rather than the other way round, as

development Pprocess,
alist world.

the argument that measures

it is in the capit (337) The Tanzanian

experience further buttresses
of nationalization which are not of positive structura
half-hearted and of 1imited

change are at best,
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results. Up to today, the debate continues as to the

socialist dimportance of the parastatal organisations

in Tanzania. The most virulent critic of the

Tanzanian parastatal set-up is undoubtedly Issa

Shivji, a Tanzanian of Asian oripgin, teaching Law

at the University of Dar es Salaam. Writing in

FEast Africa Law Review in 1972 Shivji calls for an

urgeﬁtheed to analyse

specifically the newer forms of

capital, and the management

relationship with foreign
agreements 1n particular, as such relationships seems

to be carried on within the capitalistic ethiecs and

According to Shivji, Tanzania
.flux; on the one hand, there is the

notions. appears to

be in a situation of

acy (objectively backed

economic and political bureaucr
by the international pbourgeoisie, the country being

neo-colonial {ramework),
represented in their

and on the other

still in the
peasants as

are the workers and
most vocal and conscious elements - largely small
groups of intelligentsia, including a few enlightened
e leadership of the ‘economic

(338) ynder th

leaders.
the bulk of the investments

bureaucracy,

and poltical
pment Corporation of Tanzania is

by the National Develo

stries and its relationship with

“in luxury indu
a lot to be desired:

multinationals leaves

'partners’ being global monopolies

n_ ., the forelgn
position vis-a-vis

have a very strong pargainlng
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Tanzania. The partnership being between unequal
partners - and especially when one of the partners
is a capitaliét corporation, it does not need. much
economics to see that the weaker partner stands to
lose. A neo-colonial economy essentially remains

a trading economy. It remains an export - oriented

economy whose industrial units are- vertically

integrated with parent industries in the metropolis

with no or very 1ittle integration with other

industries or sectors in the neo-colony itself.
Thus it may make sense and is economically rational

for the Brooke Bond Liebig Group, which operates

to have a plant - the Tanganyika

on global level,

Packers — exploit Tanzania's 1ivestock (raw material)

and process it into meat and export for its markets

in Bahamas, Europé., Jamaica, Borneo, etc. But

i1+ makes no sSense and 1is economically irrational

for Tanzanian economy to have Tanganyika Packers,

now) only 5 per cent of its

Again the high

if (as it is
consumed locally.

products are
ned products of the

prices fixed for the can
Tanganyika Packers may be completely in accord

with Brooke Bond - Lleblg s international market

not at all be justifie
possible (even desirable)

but may d for the Tanzanian

market. I@ is in fact,
nomic plan tO require

for the Tanzanian socio—eco

g of cannna meat should be fixed at

that the price
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a lower level so as to raise the nutritional

level of the country's industrial proletariat -

a real asset for develophent."(339}

situation underlines the truth that
ho
(3h07y and

The Tanzanian
you cannot have socialism without soclalists

that you cannot expect to implement socialist ideas

effectively if the body politic is a slave, and

continues to be so, of the international bourgeoisie

and all that class stands for both in values and

This was the hard lesson which the

learned rather late, in his active

property rights.

late Kwame Nkrumah
political 1life. HNkrumah in pursuing a socialist path

of development had chosen to phase out the private sector

of the economy through the expansion of the public sector

rather than attempt an all'- out programme nationalisa-

Tmmediate nationalization, it was said, would

tion.
blockade by the Wwest . (3U1)

have brought an economic

In addition, while the politicization of the Ghananian

people was proceeding, the forces of feudalism and

conservatism in Ghana were still strong. "The veranda

d lip-service to socialism without any intention
(342

boys pai
There was no law against that."

ever to put it into practice.

Tt is a dialetical fact that the ruling classes

always have motives behind reforms, motives which are

ests. Take for example

inescapably tied in with their inter
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the Black Act passed in England in 172%. This Act made
the death sentence mandatory to a variesated motiey,
of offences which included the hunting, wounding and

stealing of deer; poaching hares,pabbits ©F fishg

damaging fishponds; cutting down or damaging trees; maiming
cattle and even sending anoﬁymous threatening letters.
with such trivial offences fetching harsh punishment,

law no doubt .suffered a stain and one would think that the
reform movement was motivated by this. consideration.

But, no; even with the mask of humanitarianism, the

reason was to be found elsewhere.. The arguments of the

reformers vere pivoted-on,the observation that the death

penalty was not an effective deterrent. This is borne

out by the report of the Select Committee on Criminal
Law:

nNumerous and respectable witnesses have borne

testimony, for themselves and the classes they

represent, that a great reluctance prevails to

give evidence, and to convict (for minor property

offences); and. that this'reluctanCe had had the

effect of producing impunity to such a degree

it may be considered among the temptations to
"(3'”'3)

that

the commission of crimes.
As a proof of the above observation, as soon as the

death penaity was abolished, the number of successful

prosecutions soared. The fact of the matter is that
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offences against property were considered by the
reformer more important as opposed to crimes against the
person. It is also noteworthy that the charitable
activity in Britain, including probation, operated as a
mechanism which politically incorporated '"a possibly
oppositional working class culture based on middle
,(344)

class values and ideologies.’ Thus, social work

during this time should not be seen as the midwife
of liberalisation and democratisation of society but

as a deliberate move tO curtail the living conditions

and aspirations of the working people. One observer puts
this point quite crisply:

“From the thirties onwards middle-class people

were continuously digging channels by which

s could be drained away from

345
the foundations of property."( )

working-class demand

In our situation in Kenya, there are still scholars who

still kneel confidently before the chalice of reforms.

One such scholar is Professor Mutungi who in his

doctoral thesis states that in order to Africanise

commerce and industry in the country and to promote

the African business interests, what 1is needed is the

creation of a new type of business organisation within

346 .
the present economic system.( ) Such an approach 1is



however, unacceptat:le for the reason that to suppose

that the stale can permanently encompéss and regulate

the economic process without touching the principle of

private property is to ignore the political and

-

psychological foundations of capitalism. It is also

son that a book like Company Law

because of this rea

and Capitalism(BHT} fails to - articulate the struc-

tural change of the fundamental forces of capitalism.

The title of the book no doubts whets the scholarly

appetite of progressives but disappointment soon seeps in.

The author presents a useful sketch of small and ungquoted

firms and some roasonably admirable proposals for

refopm. However, his analysis and proposals are given
a context which is severed from the recent developments

in British capitalism. A reviewver of the book states:

" in the contextual sections, the author

adopts a fairly deprecatory style. He repeatedly
takes distance from the 'contentions' or

|p011tica1' 1ssues. If one is writing -seriously about

company law in context, then one is squarely in

the field of political economy and must overcome

timorousness, pecause sometimes political

Sensibilities will be offended no matter one

SeE __"fﬁhﬂi

In his LL.M. thesis, W. Mutunga aPPPOachés che
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impact of the Rent Acts in Kenya from the dialetical
ijnterrelation between the Kenya economy and British

monopoly capitalism and the multilaterisation of such

phenomenon after independence.(Bug) Accordingly, he

is able to examine the extent of protection offered

to the working class by the Rent Acts within the

capitalist milieu in Kenya. Mutunga Observes:

b in the eyes of a capitalist system of

economy, Rent Control legislation is bad in

principle: it violates and throttles however

ineffectively, the 'holy' rule that there should

be unfettered exploitation and making profits. It

meddles yith property and vested interests. .

Sanctity of property rights and interests is a

fundamental commandment under capitalism. The

system would not bear its name if landlords diad

not make profits. This explains why the

legislation is a half-hearted measure- What

we mean by half-hearted measure is that the

legislation does not seek to deal with the root

cause of the problem it aims to solve: Why are

there excesses? Why is there a housing shortage?

Thus the legislation aims at curbing the effects

and not the cause of the housing shortage. This



dilemma is a contradictibn within the capitalist

system of economy.“(350)

From the foregoing, disengagement from international
monopoly capitalistic structure does not mean auéarky

or splendid isolation. "apAs long as capitalist systemS

exist on this earth, socialist revolutions can hardly

cut all links unless socialists are going to another
Planet! And I don't think that they should either.
Retiring - into a monastery in order to escape from the

devil may well fit religious beliefs. But such a .

'disengagement’ would hardly stem from revolutionary

motivations."(351)

Tn Kenyan context, to have disengapement, it is

necessary to talk of socialism in a more serious manner,

for the slogan of African Socialism seems very toothless

and is indeed reliable cloak for burgeoning

bark indeed,

capitalism. What 1is needed is a bold commitment of

uplifting the 1ot of the workers and ° peasants of this

“country-

put Kenya's ruling elite and the bureaucrats seem
always apologetic even when somc mild reforms are made.

the slight
ct. The Minister for Finance in

Take for example, amendments to the Foreign

Tnvestment Protéction A
his 1976 Budget gpeech was xeen on impressing on the



foreigners that the amendments thereof were in no

way detrimental to the investors' privileges and

concessions:

" T should like to say something about the recent

amendments to the Foreign Investment Protection Act.

A certain amount of fear and dismay has been

puilt up amongst foreign investors following the

publication of these amendments. I would like to.

reassure them that such fears are quite unwarranted.

Kenya has not changed its fundamental pélicy

towards foreign investment. Neither has it

changed the way in which the Foreign Investment

Protection Act has béen administered since 1964.

All that we have done is to remove the ambiguities

that have up till now existed 1in the original

wording of the law. We have not guaranteed the

foreign currency for the payment of loans denomina-
ted in foreign currencies. We have declined to

guarantee - the foreign currency equivalent of the

original equity jnvestment expressed in Kenya

shillings... A foreign investenr is still welcome

We accept that he comes to make a profit

in Kenya.

and we allow him ©to remit that profit :at the going

rate of exchange."



To make far reaching reforms and changes in
the legal structure and the ethos théreof, different
outlook, education in political economy and the

eschewing of capitalistic ethic are necessary. For

example, the language in this thesis is hardly the

language, to easily "jnvade” the staid corridors of the

Kenya's Attorney-General's Chambers, neither likely to be

civilized "or" legal" language in the eyes of the

country's Law Society. This is understandable in a

situation where 1lawyers, by and large, are more concerned

with making money than in the legal and constitutional

safeguards of wananchi and the political future of the

As witchdoctors are apt to

country. protect their

nprofessional secrets”, so the lawyems are keen on

mystifying law shrouding it in/mystery of "wherefores" /the

and "whereas', an exercise which seems to reflect

adversely even on/actual legal xnowledge acquired. Phrases/tt
where possible, by

gained by rote and sprinkled,

medium of some Latin academic jargons, seem to be the

ngealth" of quite a number of lawyers in the country,

and systematic surveys on the effects on the administration

of the various laws are jeft to the academic few, many of

these being benighted children of bourgeois scholars

l1ike Professors Allan, Fuller, Schwarzenberg, Hart,

griffith, ad infinitum. It is such complacency -

Wheare,

which has enabled multinational men to land here armed

which are usually sent

with draft management contracts

to the AG's chambers - for easy ratification, without



-335-

being subjected to close serutiny, a situation which
would not obtailn in cases of lawyers well versed in
political economy knowledge. After all, a management

contract is not judged as to whether it has all the

legal finesse and elegant scholarly expressions, but

as to whether there are elements of exploitation in such
document. If the document talks of royalties, fees or
commissions pased on sales, the economics behind such .
payments.must be made clear. It is with this stance

in mind that the following final points are made.

To have an effective control over multinational

corporations in the country, & socialistic strategy

is a prerequisite. This will then bring about the need

for socialist law. With'the establishment of soclialist

faundations (the political power of the working people,

. the socialist ownership of the means of production,

the creation of socialist economic relations), economic

construction pecomes the main content of the activity of

the socialist state. 1In accordance with the socialist

"1aws, in particular the economic 1laws, the socialist

state has to implement the Tfurther comprehensive ‘develop-

ment of socialism. socialist law, as an instrument of

the socialist state, serves the implementation of the

objective social laws. rhrough the law, the socialist



state has to direct the socialist economic system.
This system is founded on the social ownership of the

means of production and has to be conducted according

to a uniform plan.

In the above connection, it must be remembered
that the national economy of a socialist country serves
the strengthening of the socialist order, the constantly

improving satisfaction of the material and cultural

. needs of citizens, the development of their personality

and their socialist relations in society. The socialist

economic system needs central state planning and the

principal tasks of social development. This it does

in combination with individual responsibility of the

socialist commodity producers and the local state organs.

The features of the socialist economy achieved thereby

are, inter alia:

(a) The abolition of the exploitation of man by man,

the absence of exploiting classes; (b) the

existence of socialist property in two forms

nationally ovned property and co-operative

property; (c) the necessity ,f a system of

planning for cconomic development, in particular,

and for the development of .a society as . a whole,

and (d) the production relations conform to

the character of productive forms, i.e. the



the social ownershib of the means of production.

The development of socialist law should be seen

as a part of social development as a .whole. A

Eomprehensive and developed socialist economic System

needs a special branch of the law to shape, guide and

control it. Economic law acts as a decisive means of

directing a socialist economy and 1is characterised by the

close relations between direction, planning, implementa-

tion and control of the basis of socialist property.

For the shaping and the interpretation of socialist

law, in particular of economic law, the Marxist.pro—

perty concept is significant. Marx wrote:-

"Finall&, the last category in M. Proudhon'é system

is constituted by property. In the real world,

on the other hand, the division of labour and all

M. Proudhon's other categories are social relations

forming in their entirety what is today known as

property: outside these relations bourgeois

property is nothing but a metaphysical or juristic

i1lusion. The property of a different epoch,

feudal property, develops in a series of entirely

n(352)

different social relations.

mThe regulation oftﬂxefoundations of the socialist

aks of state and constitutional law. Thus

economy is the t
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state and constitutional law is the basis of economic

law, whose primary task is to guide the implementaéion

of socialist planning in the process of socialist

production and distribution.

It should be realised that economic law must

not only ensure the implementation of certain measures
3

it must also help to control the realisation of these
measures and their effectiveness. Control in a sodialist

economy is not only the task of state organs and managers.

The participation of the working class people in the

whole economic process - from the planning state to the

implementation of the plans and control and their

effectiveness — is the decisive: prerequisite.

An important prerequisite for the further development

of economic law in every country aspiring to be socialist

is analysis of the.given ecnrnomic and political

situation and of the quality of the leading cadres
Only on the basis

within the state and economic organs.
.of such an analysis is it possible to achieve and create

he effectiveness of the objective economic

conditions for €
jc law as an essential

1aws of socialism and to shape econom

instrument of the socialist state for directing, the

national economy.
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Is Kenya capable of launching herself on the road
to socialism? There are considerable obstacles which
mititate against such a course. In the first place,
there is her gluey intergration into the capitalist
sysfem. What's Tore, the country is getting rapidly

urbanised with an upcoming petty bourgeoisie and a

creation of a kulak class in the rural areas. Such

a situation no doubt makes a "move to the Left" a

difficult propostion, but it is certainly unscientific

to state “that Kenya cannoct go socialist. In the

short-term, such a possibhility seems remote, but as we

continue to have a large concentrated and embattled

proletariat and an imereasingly vast impoverished

peasant masses which are exploited and close to the

proletariat, the star of socialism becomes a

reality. This will be further accentuated by the

continued frustrations and hard lessons to the black

bourgeoisie. Such potentiality of change is possible

it two conditions are fulfilled: (1) a broad anti-

rialist front being constituted and articulated, and

impe
(2) the clear cut ideological and organizational ability
cf the 1eadership of the said front in close collaboration

with the iﬁpoverished peasantry. Under such a situation

the emerging 1eadership will be able to reach out to all
which stand

the forces, both internal and external,

against jmperialism, and it is then, and only then, that



a firmly grounded socialist strategy will become a
reality, and thus become possible to articulate a

meaningful war against the many evils of the

multinational corporation.



AFTENDIX T

1etal Box lenya Limited ' P.0. Box 30101 Nairobi
Kenya
Nanyuki Road Nairobi

Tel.No.557811

15th February 1979

The Faculty of Law,

University of Nairobi,

P.0O. Box 30197,

NATROBI. =

Attention : The Chairman,Post—Graduate Studies Committee

Dear Sir,

for your letter of the 23rd of January, Mr.
Mulei has been in touch with us and must, I admit, be
commended for his polite persistence_in spite of my own

somewhat negative attitude.’

Thank you

We are a busy organization and our staff are busy
ns far as we know we are not a multinational

making cans.
company - whatever that means =~ we are a Kenyan company
making cans for the canning +ndustry in Kenya.

e or staff to assist in the sort of
investigation that My Mulei is apparently trying to
riting his-thesis. If there is such a
phenomenon as 2 multinatienal company and, assuming

he is clear in his (sic) what such a company 1s, wve
believe he might find out we are not in the category in
any case.-

We have not the tim

-We are very pleased to be able to help the University

graduates and post-grﬂduate students wherever possible

and if Mr. Mulei chose to 100k in depth at some of the
h as personnel

items he has l1isted in his letter suc 3 .
organization and authority structure, industrial relation:
production, research and development, we would prcbably
be more helpful pelieving that discussion on these more
tangible subjects would be more to the general advantage

of commerce and industry.

Yours faithfully,

EILM Moss.,.
Managing Director.

ELMM/tdo



APPSO IT (i)

Metal Rox

Linmited

Subsid ary Companies

Metal Box

Packaging Limited

;nterest

in equity Locations
100% Reading
Open Top

Acton Arbroath Braunstone
Carlisle Glasgow Leicester

Neath Poole Portadown
Rochester Westhoughton Wins-—
ford Wisbech Worcester.

. General Line

Metalcraft(Leeds)Limited

Venesta Internationa

““raps & Closures Limited

The
1TMP
uMpP
- UMP

Metal Box

-

Collapsible Tube Co.Ltd.
Plastics Limited

Vesta Limited o
Venesta (Engineering)Ltd.

Diversified Products Ltd.

-

1 Packaging Ltd.

Aintree Carlisle Hackney Bu
Mansfield ' ¥ H
Palmers Green South London
Sutton-in-Ashfield

Paper Plastics
Bromborourgh Manchester

Peterborough
Portadown Portslade Ports-

mouth
Southwark Speke Swindon

Tottenham
Wrexham

Customer Technilcal Services
Worcester

Research and Development
Acton Borehamwood Park Royal

100% Guiseley

100% Salford

100% Sailford

100% Salford

100% - Salford

100% Salford Poplar
100% Salford

100% Reading

Metal Box Engineering

Alperton Crawley Shipley
Timperley

Westhoughton Worcester

Precision Toolmaking
Alperton East Kilbride
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APPENDIX II (a) Cont...

FormFlo Limited 100% Cheltenham

Ideal Stelrad Limited 100% Henley-on-Thames

Stelrad Group Limited 100% Henley-on-Thames
Dalbeattie Hull
Mexborough

Stelrad Overseas Limited

100%

Monmouth Verwood
Henley-on-Thames

Country of incorporation

Interest in -
equity and operation
Stelrad Overseas Limited 100.00% England
Europe:Ideal Stelrad Feizung ”
GmbH 100.00% Austria
Tdeal Stelrad Heizung
GmbH 100.00% Germany
Tdeal Stelrad S.A. 100.00% Belgium
Robbe Radiatoren BV 100.00% Netherlands
Stelrad Components Ltd.100.00% Eire '
Stelrad S.A. 100,00% France
Metal Box Overseas Limited 100.00% England
Africa:Metal Box Kenya Ltd. 74.48% Kenya
Metal Box Toyo Glass
Nigeria Limited 53.45% Nigeria
Metal Box Central :
Africa Limited - 91.67% Rhodesia
Metal Box S.Africa Ltd. 58.36% South Africa
Metal Rollings and
Tube Holdings Limited 58.36% South Africa
Metal Box Tanzania Ltd. 50.00% Tanzania
Asia: The Metal BoxX Company
of India Limited 60.26% India
Metal Box Berhad 52.U42% Malaysia
Metal BOX Malaysia
Berhad 52.42% Malaysia
Metal Box Singapore
Limited 61.67% Singapore
Metal Box Thailand Ltd. 37.00% Thailand
Europe: Superbox S. p.A 96.97% Italy
. SCERA S.A. 99.54% France
Metal BOX Nenderland
BV 100.00% Netherlands
West
Tndies:Metal Box Jamaica Ltd. 100.00% Jamaica
Metal Box Trinidad Ltd. 71.43% Trinidad
Other Principal Foreign Investment
ho.00% Nigeria

Metal Box Nigeria Limited
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APPENDIX XI (a) Cont....

Hashimi Can Company Ltd. 33.33% Pakistan
Containers Limited 14.21% Australia
Fricke und Nacke GmbH .

& Co. KG 49.00% Germany
Hellas Can S.A. 35.60% Greece
Brebbia Metal Box S.p.A. ho.00% Italy
ORMIS-Embalagens de Portugal -
S.A.R.L. . 29.29% Portugal
PLM AB h.31% Sweden

The percentage given represent the
Company's 1interest at 31st March,1978
in the equity capital of subsidiary
companies. Underlying subsidiaries
are shown inset under thelr own parent
companies which are not material have
been omitted. Those investments
marked with an asterisk are quoted on
Stock Exchange overseas.

Source: Metal Box Limited Reports and Accounts 1978.
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APPENDIX II (b)

Tt is interesting to compare sales figures as thisJ
gives significance to the operations carried out in

the African region:

Year Ended 31st March,1978

(UKE in millions)

1978 y 4 1977 %
Africa £137.8 55 143.5 . 60
Asia 64.9 | 26 55.9 23
Europe 41.6 16 33.2 14
West Indies 8.0 - _ 3 8.0 3
£5252.3% lOO £240.6 100
N.B. Trading profits before taxation (excluding associlates)

amounted to £19.9 million and including associates

£20.9 million.

Source: Metal Box Overseas Ltd.

Annual Reports and Accounts

1278



APPENDIX TIIX

PRODUCTS MANUFACTURIED

1. FOOD CANS - THIKA
Processed Food Cans for Meat Fruic &

Vegetables and Dairy Products

2.  FOOD CANS - NAIROBI
_Non—~-Processed food cans -

Food Powders and IFats

3. GENERAL LINE TINS - NAIROBI
Shoe Polish Tins
Paint Cans
0il Cans

Cosmetic Tins

L, EXTRUDED ALUMINIUM TUBES - MAIROBI
Toothpase Tubes
Cosmetic Tubes

Solvents and Adhesive Tubes

5. PLASTIC PRODUCTS - RUARAKA
Eags
Film and Mulch
Water Pipes

Floor Strips

6. PRINTING DOCUMENTS - THIKA



APPENDIX III cont.....

Cheques

Sweepstake Tickets
Travellers Cheques
Luncheon Vouchers

Security Printed Documents.
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APPENDTX IV

THIS AGREEMENT made the 24th day of July One
Thousand nine hundred and sixty scven BETWEEN THE

METAL BOX COMPANY LIMITED a company incorporated in

and according to the laws of England (hereinafter called
"the Consultant”) of the one part and THE METAL BOX

OF EAST AFRICA LIMITED a company incorporated in and
according to the laws of the Republic of Kenya (hereinafter
called "the Manufacturer") of the other part.

WHEREBY IT IS A GREED as follows:
Definition 1. 1IN this Agreement the following terms
shall unless the context otherwise requires have the

following meanings:

(a2) "Container" or"Containers™" means (except
in clause 19) all or any of the following:
(i) receptacles used for packaging and
manufactured wholly or substantially
of metal and the parts thereof

(ii) metal caps, metal 1lids and metal covers
for receptacles made of any material used
for packaging including beverage caps of
the .-kind knovwn as crown caps (whether cork
or compound lined) and vacuum caps of the
kind commonly known as Whitecaps used for
sealing glass and other receptacles with a
rigid mouth defining rim.

(iii) composite cans, used for packaging, the
body whereof is constructed of either
paper or paper plastic or paper and
paper foil and with plastic paper or metal
ends having a capacity not exceeding one
imperial gallon. '



(iv) extruded metal tubes

(v) metal advertising articles

(vi) receptacles used for packaging made
whollly of paper and/or board

(vii) any article made either wholly or
substantially from plasties by injecting
moulding methods by extrusion of
polythene film by extrusion coating of
polythene to other materials or by
adhesive lamination of two or more
plastic materials'

PROVIDED THAT the terms "Containers" or"Container making"
skall not include any article or the use of any process as

to which the right to manufacture or use or the technique

of manufacture or use is purchased or acquired by either
party during'the term of this Agreement for a consideation
consiting whqlly or partly of a lump sum whether in the

form of cash or shares or in consideration of ﬁeriodical
payments other than royalties payable on a patented
article or process In clause 19 the term "Containers" shall
mean any type of receptacle made of any material

(b) "Machinery" means and includes Manufacturing
Machinery Sealing Machinery and Allied Equipment
as hereinafter defined

(c) "Manufacturing Machinery" means machinery for
the preparation of materials intended to be
used in the manufacture of Containers for
carrying out such manufacture and for printing
or coating Containers hut does not include any
machinery device or prdéess for the making of
articles not covered by this Agreement
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(a) "Sealing Machinery! means machinery specially
designed for any of the following purposes:

(i) reforming handling and assembling Containers

(ii) applying covers lids ends and caprs to

bottles Jjars cans and other receptacles

or closing and sealing the same It

includes equipment for applying and

seaming ends to open top cans and for

applying caps such as crown caps and

vacuum caps to Dbottles jars and similar recep-
receptacles used for packaging

(e) "Allied Equipment" means certain specialised machi-
nery which is adapted to the packaging of food
products in glass and other receptacles other
than Sealing Machinery

() . "the Territory" means the Republic of Kenya The
United Republic 'of Tanzania and Uganda

() "sterling"” means such form of United Kirigdom
currency as shall be appropriate to the
transaction to comply with the provisions of
the Eichange Control Act 1947 of any other
English Act or Regulation controlling exchange
for the time being in force

(h) "Trade Secrets” of the Consultant means the
secret and confidential research and development
projects manufacturing processes technical designs
technical data formulae and knowledge formulated
developed and acquired by the Consultant or of
which the Consultant is entitled to make use
in the Territory regarding the utilisation or
application of industrial techniques which relate to
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"

(i) Manufacturing Mac%inery Sealing
Machinery Allied Equipment and other
technological achievements used in the
manufacture of Containers and

(ii) Containers and their design manufacture
handling packing and usage

(i) "net sales price” means the invoice price after
deducting transport charges sales discounts and
allowances and the amount of any sales tax
purchase tax or other similar tax PROVIDED THAT
where the price charged is greater or less than
the price which would be charged in an arm's
length transaction "net sales price”™ means the
price appropriate to an arm's length transaction

() "Manufacturer" shall inelude The Metal Box Company
the majority of whose voting share capital is
owned or controlled by either of the parties
hereto or by a company which in accordance
with the foregoing definition is itself a
subsidiary of either of the parties hereto

DURATION (2) THE Consultant as the same is now or
may hereafter be consituted shall be the Consultant
and Technical Adviser of the Manufacturer on the
manufacture of Containers and the use of
Machinery and the Consultant and its successors
in tbusiness whether under the same or any other
style or name shall (subject to Clauses 21 22
and 23) continue and be such Consultant and
Technical Adviser of the Manufacturer from the
FlPSt day of April One thousand nine hundred and
31xty seven until the Thirty fqut day of March
One thousand anine hundred and elghty six
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Services of 3. (1) THE Consultant will during the

|
g;gig;gggt S continuance of this Agreement whenever
Available to requested by the Manufacturer and insofar
Manufacturer

as 1in the opinion of the Consultant it is
reasonably possible and necessary so to do send
to the Territory its representatives technical
or otherwise whose'services and advice may be
required by the Manufacturer at such times and
for such periods as may be conveniently arranged

The manufacturer will:

(a) provide adequate and safe facilities in and
equipment and tools with which Consultant's
representatives are to furnish ¢the

aforementioned services;

(b) be responsible to such representatives and
to the Consultant for any personal injuries
which such representatives may sustain whilst
within the Territory for the purpose of or
in rendering their services; and

(c) pay or reimburse to the Consultant the
travelling hotel and incidental expenses of
such representatives together with their
cost of employment for the full period of
their visit ’

(2) Throughout the period of this
Agreement the Manufacturer will continucusly
refer to the Consultant as its consultant and
for adviece upon technical problems The
Consultant shall be entitled to call upon :the
Manufacturer at any time for assistance (including
the use of the Manufacturer's executive
directors and staff upon payment of their
salaries and expnses) in relation to any
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activities or projects in which it or any
of its subsidiary companies have any direct
or indirect interest or concern

Trade 4.7(1) THE Consultant will cormunicate to the
Secrets < s .

and other Manufacturer all technlcu? information and
Information date and Trade Secrets which the Consultant

is entitled to disclose and can lawfully exploit
in the Territory ‘

(2) The Consultant hereby srants to the
Manufacturer the exclusive r*#ht to ,use in the
Territory all such Trade Secrets (subject

~always to the restrictions contained in this
Agreement) during the continuance of this
Agreemént in the operation of Machinery and
the manufacture and use of Containers

(3) The Consultant will further give to the
Manufacturer full information advice and
assistance in all matters within the
competence of the Consultant ~elating to the
operation of Machinery purchased from or through
the Consultant and the container making
industry in general and the Manufacturer will
in like manner keep the Consultant informed of
any developments or improvements made or owned
by the Manufacturer and relating to Containers
and to Machinery.

(4) The Consultant will allow access by
such properly accredited representatives of the
Manufacturer as the Consultant shall approve to
its machine shops laboratories and container

" making plants in the United Kingdom and permit’
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and assist such representatives to study the
work of and methods employed in the Concultant's
factories and so far as the same reasonably
can be arranged to work therein

(5) The Consultant will use its best endeavours
to procure that the benefits of any existing or
future asreements " whereby it is or becomes
entitled to receive technical information and
data from Container makers in-the United States
of America shall insofar as such agreements
relate to matters covered by this Agreement

be extended to the Manufacturer

Engagement o  myp Consultant will on behalf and in the

of staff

namé of the Manufacturer from time to time engage
on terms to be approved in writing by the
Manufacturer for service in the factories of the
Manufacturer managers and other technical and
sales staff and foremen as the Consultant in its
discretion may consider suitable and necessary

The Consultant will so far as may be reasonably
possible afford training facilities at its factories
on behalf of the Manufacturer to men Judged
suitable by the Consultant to £ill any of the
aforesaid posts Any man afforded such training
facilities shall while under training at the

works of the Consultant be deéemed to be the

sepvant of the Manufacturer by vhom his salary or
wages and his travelling hotel and all other
expenses shall be paid and the Manufacturer hereby
agrees to indemnify the Consultant against all



claims whatsoever for compensation or damages
by reason of accidents injury or otherwise which
may be made:

(a) by or in respect of any such person under
such training; or )

(b) - by anyone else in consequence of anything done
or omitted to be done by such person

Machinery 6. (1) THE Consultant will sell to the
Sales Manufacturer upon the terms hereinafter

mentioned as ordered by the Manufacturer

Machinery of its own manufacture free on truck at
the Consultant's factories properly packed for expor
" at prices in sterling not greater than the
Consultant's regular sales prices thereof or in
the case of Machinery usually manufactured by the
Consultant for its own use or for the use of its
subsidiaries and for which there is no such regular
sales price at the total cost thereof to the
Consultant plus ten per cent (10%) The

certificate of: the Auditors of the Consultant shall
be so provided if reauired :'by the Manufacturer
PROVIDED THAT the Consultant shall not be obliged
to commence or make any preparation for the
manufacture of any such Machinery until it is
satisfied that the Manufacturer has obtained valid
licences and completed all other formalities to
ensure the import thereof into the Territory

(2) Except so far as the same shall be
covered by the said . regular sales prices the
Manufacturer will pay the cost of export packing
insurance and freight from the Consultant's



factories to the point of export and the
Consultant shall if so requested by the
Manufacturer arrange for account of the
Manufacturer for shipment and insurance
therefrom Unless otherwise agreed by the
Consultant payment in full shall be made in
sterling by the Manufacturer agalnst delivery
of shipping documents in London or if
shipping instructions are not given by the
Manufacturer within thirty days after the date
of despatch by the Consultant of cabled
_advice that such Machinery is ready for
delivery then forthwith on the expiration of

such thirty days

(3) The Consultant may at its sole
discretion require the Manufacturer as a condition
of the acceptance of an order hereunder or of the
manufacture or.delivery of any Machinery to open
and maintain as required by the Consultant an
irrevocable sterling letter of credit with a
bank in London on terms which shall to the
satisfaction of the Consultant ensure payment as

aforesaid-

(4) All Machinery purchased hereunder shall
be delivered within a reasonable time from order
or such other time as shall be agreed in writing.
PROVIDED ALWAYS that the Consultant shall not be
1iable for any loss or damage caused by delay
or failure to deliver due to special priority
being given by the Consultant to British
. Government orders or to fire strikes accidents
to plant war-time conditions or other causes
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beyond the control of the Consultant but in

case such delay shall or shall be likely to
enntinue for an unraasonable time -the order
affected thereby may be cancelled by either party
hereto unless it shall be an order for sSpecial
Machinery the construction of which has-already
begun for the account of the Manufacturer

Consultant 7. THE Consultant .will not knowingly during

not to sell = .
Machinery the continuance of this Agreement without
to others written consent of the Manufacturer sell

Machinery manufactured by it- whether or not
patented to any person firm or corporation
(other than the Manufacturer) for use in the
territory

Consultant 8. THE Consultant will not knowingly quote

not to sell .= .
. o enquiril
Containers n any enquirilies received from any source for

to others or supply wholly or partly manufactured

Containers for shipment empty to the Territory
during the continuance of this Agreement but will
refer all such enquiries to the Manufacturer
PROVIDED ALWAYS that should the Manufacturer not
accept any order or part of an order for the

reason that it relates to a type or types of
Container which are not then currently being
manufactured by the Manufacturer or because of

1ack of manufacturing capacity the Consultant shalj}
be at liberty to accept such order or part

for its ovn account

'Pgtent 9. 1) THF., Consultant hereby grants to the
LicencesS pmgpuyfacturer sole and exclusive licence for the
Territory under all patentslregistered designs
or other similar rights of the Territory owned or
(so far as in its power to do so) controlled by

the Consultant at the present time or at any time



during the continuance of this Agreement

The Consultant shall at all times keep the
Manufacturcr fully informed of any inventions
relating to Containers for which letters

patent have been or shall be obtained and of
designs resistered in the United Kingdom by

the Consultant and shall if so requested by

the Manufacturer and at the cost of the
Manufacturer apply for and use its best endeavour
to obtain the grant of corresponding patent or
"registration of such designs (as the case may be)
in such part or parts of the Territory as the

Manufacturer shall stipulate

(2) Thé Manufacturer hereby grants to the
Consultant sole and exclusive licence for the
United Kingdom under all patents registered
designs or other similar rights relating to
Containers and Machinery owned or (so far as in
its power to do so) controlled by the Manufacturer
att the present time or at any time during the
continuance of this Agreerent The Manufacturer
shall at all times keep the Consultant fully
jnformed of any invention relating to Machinery
and Containers for which lettes patent have been
or shall be obtained and of designs registered
i the Territory by'the Manufacturer and shall
if so requested by the Consultant and at the cost
of the Consultant apply for and use its best
endeavours to obtain the grant of corresponding
-patents or registration of such designs (as the
case may be) in the United Kingdom
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(3) The partics respectively offering and
accepting a licciice in accordance with either of
the two precedir;; sub-clauses are hereinafter
referred to as "the Licensor"™ and "the Licensee™
All patent applications and resulting patents
and all design registrations shall be in €he

name of tGhe Licensor or its nominees and the

Licensee shall peimburse “he Licensor on

demand for:
(a) all amounts including royalties which the

Licensor must pay to others for use by the
Licensee of inventions covered by such
applications or patents or for the use
of such desifns;

(b) all expenses incurred by the Liceﬁsor in
filing palent and design applications in
the Territory or the United Kingdom(as the

case may be); and

(c) all annual renewal or other fees which the
Licensor must pay in connection with
lett rs patent or registered designs or
applications for either in respect of which
ILicensee becomes licensed hereunder

PROVIDED ALWAYS- that the Licensor shall whenever it is
practicable 80 to:do before paying any annual or

renewal fee enduire whether in the opinion of the

Licensee it 1is worthwhile continuing such patent

or registered

(and subject
which the Licensor shall in its absolute discretion

design in force and whenever possible
always to any prior commitment

consider it has to maintain such patent or
registered design in force) the Licensor shall
endeavour to comply with any request of the

Iicensee, to @allow a patent or registered

design to lapse



(4) The Licensor makes no warranties or
representétions regarding the priority or
validity of any present or future patent or
registered design to vhich this Agreement
relates but will at the writtenrequest and
expense of the Licensee reasonably co-operate
in prosecuting all infringements and in
defending all patents and design registrations
and applications for patents and design
registrations under which the Licensee shall
by virtue of this Agreement be or become
1icensed PROVIDED ALWAYS that it is understood
and agreed between the parties hereto that
no action for infringement shall be taken in
respect of the importation into any country of
Containers which at the time of importation
formed part of a filled packaging assembly or
are combined or assembled with other articies and
whieh were manufactured by either of the parties
hereto or by a Licensee of one of the parties
hereto

(5) Every licence shall include power to
the lincesee to grant sub-licences to its
subsidiary companies but the Licensee shall not
further or otherwise be entitled to grant sub-
licences

(6) References in this clause to licences
shall include also sub-licences which the
Licensor is permitted to grant in respect of
patents or registered designs owned or controlled
by a third party

Trade 10. (1) If at any time - -during the continuance of

Marks this Agreement the Consultant shall be the
registéred proprietor of a registéred trade mark
of the United Kingdom which 1is then being applied
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by the Consultant to Containers of its own
manufacture the Consultant shall at the

request and expense of the Manufacturer and
provided it is satisfied that the Containers of
that description made by the Manufacturer
conform to the standards of quality currently
applied by the Consultant to its own production
make application fer and use its best endeavours
to obtain registration of goods in any trade
marks registry in the Territory selected by

the Manufacturer

(2) Upon registration of the said mark in
its name the Consultant shall by means of a .
registered user agreement grant permission to
the Manufacturer to use and obtain registration
of the Manufacturer as permitted user of the
said trade mark

(3) The Manufacturer shall 'use the said
mark only upon Containers of the description
specified in the said registered user agreement
manufactured by it and in advertising matter
relating thereto ‘

(4) The said registered user agreement shall
contain provisions enabling the Consultant to
prescribe standards of quality to be maintained
by the Manufacturer and other provisions custo-
marily found in such-agreements including a right
for the Consultant to terminate such agreement
upon breach of any of its terms

(5) The Manufacturer shall not use any trade
mark of the Consultant (whether registered or not)
otherwise than in accordance with the use permittedg
by a registered user agreement at the date when such
mark is used
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(6) In addition to all costs incurred
in connection with an application for and registra-
tion in the Territory of any trade mark “in
accordance with the provisions of this clause
the Manufacturer shall also repay to the Consultant
the amount of any costs from time to time
incurred in maintaining in force any siuich trade
mark so registered in the Tetritory
Restrictions 11.(1) MACHINERY agreed to be sold by the
2? ﬁ;gﬁgﬁziy Consultant to the Manufacturer hereunder
by is intended and its use authorised solely
Manufacturer for the purpose of enabling the Manufacturer
to manufacture Containers within the Territory

and to use and sell the same
(2) Notwithstanding the provisions of

sub-clause (1) of this clause it is hereby

expressly agreed. and declared that nothing

contained in this Agreement shall be deemed

to prohibit the Manufacturer from selling or

leasing Sealing-Machinery and Allied Equipment

(whether or not embodying acTrade Secret) to

its customers to enable such customers to reform

handle or assemble Containers to apply to bottles

Containers and other receptacles covers

jars
1ids ends and caps or to close or seal the

samé provided such Containers covers 1lids ends op
caps shall have been wholly or partly manufactureq

in the Territory by the Manufacturer

12. THE Manufacturer hereby agrees with the

Cconsultant as follows:
Manufacturer (a) Not knowingly either alone or jointly
?Ot to epgaie with or as agent for any other person firm
;2t25§2?§2 or company directly or indirectly to carry
outside on or be engaged or concerned or
Territory . interested in the exportation of empty

Containers to any country outside the




(b)

(c)

._3{1,":_

Territory in which either the Consultant
or a subsidiary company of the Consultant
or an associate of the Consultant (such
associate being a person firm or company
with whom the Consultant then has a
consultancy agrecment whereunder the
Consultant has undertaken to act as
consultant shall have notified the
Manufacturer in writing of the existence
of the said agreement) is then engaged in
manufacture of Containers without the
express consent in writing of the .
Consultant and of such subsidiary company
or associate

Not knowingly either alone or jointly

with or as agent for any other person

firm or company directly or indirectly to
carry on or be enpgaged concerned or interested
in the manufacture of Contaliners within

any country outside the Territory “without

the prior consent in writing of the
Consultant

That it will make it a term of all its
contracts .for sale of Containers that

auch Containers are not to be exported from
the Terriitory empty without the written
permission of the Manufacturer which shall
only be given where the Manufacturer is’
satisfied that the Containers are to be
filled in a country or contries to which the
Manufacturer could under the provisions of
paragraph (a) of this clause itself have
exported Containers without the prior consent
of the Consultant
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Michinery 13. THE Manufacturer shall not without the

not Lo bhe ' . c .
Smita b Consultant's express written permission

reproduce or imitate or causes to be reproduced
or imitated any Machinery manufaétured by the
Consultant or purchase any Machinery or equipment
from any person firm or corporation which shall
be a reproduction or imitation of Machinery
manufactured by the Consultant but this
provision shall not preclude the Manufacturer
from (a) repairing or making or supplying new
parts to any such Machinery where such repair
or making or supplying of new parts by the
Consultant would not be reasonably practicable
(b) making or purchasing from any other peréon
firm or corporation Machinery or equipment which
shall not be such a reproduction or imitation
as aforesaid

Use of 14. THE Manufacturer admits that the

gg?ﬁnmeta&onsultant and its subsidiary Companies have

created a reputation throughout the British

Commonwealth for the words "Metal Box" which

are commonly accepted as connoting the

existence of certain technical and business

standards adhered to by the Consultant To

preserve the reputation of the said words it is

hereby agreed that the Manufacturer shall only

be entitled to use them as part of its name

so long as it has access to the technical

methods and processes used by the Consultant

and that if the Consultant shall at any time

cease to be such Consultant the Manufacturer's

right to use those words as part of its name shall

cease Upon this Agreement terminating or the
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Manufacturer purporting to terminate it or

committing any breach of ifts terms the
Manufacturer shall forthwith change its name
so as not to include the wirads "Metal Box"

or any sound or sounds similar thereto or

capable of being confused therewith and shall
not include any such words or sounds -in its
name or description during a period of ten
years after the termination of this Agreement

ﬁggig% 15. IF and when the parties so agree and
for such a period or periods as may be agreed

the Consultant will act as Apent for the
Manufacturer of tinplate and other goods but so
that the Consultant shall not be bound to -
undertake any duties or assume any obligations
other than the placing of orders on behalf of

the Manufacturer for such goods <the arranging

for the shipment of such goods to the Territory
and - for the insurance of such goods during

transit and the Manufacturer shall when so
requested by the Consultant place at the

disposal of the Consultant in London such funds

as may from time to time be required to pay for
such purchases shipments and insurance The
Consultant shall be entitled to Petain for its

own sole benefit all discounts commissions rebates
and other emoluments or deductions paid or allowed
to it by the suppliers of any goods purchased throug
it as agents as aforesaid and the Consultant

shall further be entitled (after giving one
month's notice in writing or by cable of its
intention so to do) to charge to the Manufacturer.
commissions (payable in sterling) on the f.o0.b.
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price of all goods SO purchased through the
agency of the consultant at the rate of one

cent in the case of tinplate and two and
half per cent in all other goods

ADDITIONAL to the immunities prouided
in Clause 6 (4) neither the Consultant nor
Manufacturer shall be 1iable in damages for
breach non-observance or non-performance of
of the stipulations and agreements on their

respective parts hereinbefore contained

resulting from or caused by reason or on account

of any circumstances beyond their respective

trols including expressly (without prejudice

to the generality of the foregoing) strikes or

jockouts of workmen war riot or c¢ivil commotion

acts of céd or the act or decree of any govern-

of Consul-
tant's Trade
Secrets

1 body national or local whether acting
r lawful or usurped powers or any inevitable

WITH a view to safeguarding the Trade Secrets

per

one

Force 16.

Majeure

Ete. for
the
any
any
con
menta
unde
accident

Safe- 17.

guarding

of the consultant the Manufacturer shall:
(a) Not except as may otherwise be
expressly permitted by this Agreement trnsmit
or make available such Trade Secrets
directly or indirectly through or by any
means oOr device whatsoever including among
other means or devices the transfer sale
lease or loan of Machinery or parts
embodying such Trade Secrets to any other
person without the prior written consent ol
the Consultant :
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(b) Fxercise all reasonable efforts to
prevent any person from using any such
Trade Secrets otherwise than in the sole
interest of the parties “hereto
To that end the Manufacturer shall inform
those of its officers and employees to
whom any Trade Secrets may be disclosed
or made available of the Consultant's
property rights'thérein and of the
Manufacturer's obligations with respect
thereto and shall take such protective
measures as may be available to preserve
the secrecy and to prevent the use thereof
except as authorised by this Agreement

(c) Continue to be bound by the provisions of
this elause until such time as the
information constituting such trade
Secret shall have come 1into the public
domain and notwithstdanding the prior
expiration or terminationof this Agreement
Upon such expiration or termination the
Manufacturer shall at the request of the
Consultant transmit to the Consultant all
embodiments of such Trade Secret except
Machinery and parts

18. (1) 1IN consideration of thé undertakings

by the Consultant herein contained the
Manufacturer shall (in addition to any royalties
commissions and other payments héreinbefore
provided) pay to the Consultant in respect of
each period of twelve months ending on the
Thirty first day of March during the continuance
of this Agreement a fee which shall be the
greater of: _ :

(a) Twenty five thousand pounds(£25,000) or



-371-

(b)) A sum computed by reference to the aggregate
net sales price of all containers sold
by the Manufacturer during that twelve months
period as follows:
(i) One and one-half per centum (11%)
on the first one million pounds
(£1,000,000) of sales
(ii) One per centum (1%) on the next one
million pounds (£1,000,000) of sales
(iii) One-half per centum (1%) on the next
three million pounds (£3,000,000) of
sales ’
(iv) One-quarter per centum (i%) on all
sales in excess of five million
pounds (£5,000,000)

For the purpose of this Clause:

(a) Containers sold by a subsidiary company
of the Manufacturer or by any person firm
or company with whom the Manufacturer then
has an agreement whereunder the Manufacturer
supplies technical or other information
relating to the manufacture - use or sale of
any Contéiners (as in this Agreement
defined) shall be deemed to be sales of
Containers by the Manufacturer

(b) Net Sales Prices are to be computed in
sterling on the basis that twenty Kenyan
shillings are equal to one pound sterling

(2) The said remuneration shall be paid
to the Consultant in the United Kingdom in

sterling as follows:-

(a) On the First day of January April July andg
October in . each year the Manufacturer
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shall remit to the Consultant the sum of
six thousand two hundred and fifty
pounds (£6,250) the first of such
payments to be made on the First day of
April One Thousand nine hundred and sixty
seven _ )

(b) On the First day of July in each year
(beginning with the First day of April
One thousand nine hundred and sixty eight
the Manufactuer shall send to the Consultant
a statement of the total net sales prices
of Containers sold by the Manufacturer
during the twelve months period ended on the
preceding Thirty first day of March and
shall with such statement remit to the
Consultant in respect of that twelve

months period

(3) - The Manufacturer shall for the purpose of

enabling the Consultant to verify the accuracy

of any statement submitted to the Consultant

by the Manufacturer in accordance with sub-clause

(2) of this clause permit the Consultant and its

accountants solicitors or agents at all reasonable

times “o inspect and take copies of or extracts

from any books accounts receipts papers and

documents in the possession or under the control
g of the Manufacturer and relating in whole or in

part oto the manufacture or sale of Containers

Ot her 19, IF during the continuance of this
ProceSSéSAgreement either party =shall acquire the
right to develop the production of types of
containers or machinery or techniques for the
manufacture of containers or for printing
excepted from the definitions in Clause 1 hereof
or otherwise not coﬁered by the terms of this
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agrecment such party shall before

entering into any apgreement with any other

?erson or corporation for the use of the same

in the territory of the other party (hereinafter
called "the grantee") consult with the

grantee with a view to the grant to the
grantee'of“rightS'for the manufacture and sale
in the grantee's territory of such containers

and the use in the grantee's territory of such
machinery or techniques on terme to be agreed
and each of the parties hereto hereby
undertakes that it will not dispose of such
rights in respect of the other party's territory
to any other person or corporation if the other
party is willing and able (such willingness

to be notified by it in writing within four
weeks of being informed of the terms so offered)
to accept the grant of such rights on the same
terms as are offered by such other person or
corporation For the purpose of this clause

the Consultant's territory shall be deemed to be
the United Kingdom of Great Britain and MNorthern
Treland and the Manufacturer's territory shall be
deemed to be the Territory as defined in clause

1 hereof
THIS Agreement shall not be assigned

not to bey,%a4 ) .
assiznedby either Pparty without the prior written.
. =.onsent of the other but such consent shall not

consultant's
rights in

the event of
disposal
of Manu
husiness

pe unreasonably withheld PROVIDED "ALWAYS that
the Consultant shall be at liberty to carry
out all or any of its obligations hereunder
through the medium of its subsidiary
companies or agents as it shall deem convenient

21. 1IN the event of the
. 1 Manufa 3
(a) entering into any agreement fgguiir.
disposal of its busines: or of thz
etc. whole or any part of its property

facturer's . .
otherwise than in the ordinary
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(b) entering inta any agreement for the
disposal of a controlling interest in
any subsidiary company or
{(c) being wound up at any time during the
period of the continuance of this
Agreement for the purpose of amalgamation
or reconstruction
the Consultant(in lieu of exercisinp any
right to terminate the Agreement which it may have
under clauses 22 or 23 of this Agreement) may
. require the Manufacturer to-make it one of the
terms of any such disposal amalgamation or
reconstrucfion that the transferee or the subsidiar:
company or the amalgamated or reconstructed
comapny (as the' case may be) shall maintain
continue the appointment of the Consultant as its
Consultant and Technical Adviser and shall
be bound by the other provisions of this
Agreement for such unexpired period and with the
like powers and authorities and upon the 1like
terms and conditions and stipulations as are
expressed in this Agreement and save and
except with such conditieons and stipulations
as one of the terms of the disposal amalgamation
or reconstruction the Manufacturer shall
not enter into any such transaction as

aforesaid
Right to 22. IN the event of the Manufactuer:
gﬁrminate (a) hecoming merged into or consolidated
Significant with any other company other than a
gggggeoiger- wholly owned subsidiary company; or
ship (b) twenty per cent (20%) or more of the

issued stock or shares of the Manufacturer
carryinm voting rights shall at any time
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be owned either directly or indirectly
by any person exclusive of any person
ownings such amount of stock or shares
at the date of this Agrcecement and
exclusive of any person becoming entitled
to any mift or settlement by or under the
will or intestacy of any person or persons
owning any stock or shares at the date
hereof
The Consultant shall (unless being entitled so
to do it exercises its rights under Clause 21)
be entitled to terminate this Agreement by
giving thirty days notice in writing to the
Manufacturer such notice however to be given
not later than six months after the date when the
Consultant first .became awvare of the circumstances
entitling it to give notice pursuant to the

provisions of this clause

Right to 2%, IF either party shall commit any

terminate : . ]
on winding- bPeach of the provisions of this Agreement

up of party or shall commence to be wound up (other

than voluntarily for the purpose of
reconstruction) or in the event of a
reciver being appointed of the assets of either
party and remaining in possession of such
assets for more than three months then in any
such case the other party shall(without
prejudice to any acerued right of action which
it may have against the first mentioned party)
be entitled to terminate this Agreement by giving
to the first mentioned party thirty days notice

"in writing.

Law of 24. THIS Agreenment shall be construed and

England take effect as a contract de i

Applicable ] i made in England
and in accordance with the laws of

to Agree-
ment England and the Manufacturer hereby submits




-5 6=

to the jurisdiction of the High Court

of Justicec in England énd hereby appoints
Bank Limited and every clerk

ffor the time being of that bank to be

the Manufacturer's agent in London

for the purpose of accepting service on the

Manufacturer's behalf of any writ notice

order or judgement or any other legal

process or document in respect of any

matter arising out of this Agreement

Such appointment shall not be revocable

and service of such notice on such

appointee shall be deemed to be good

service on the Manufacturer for all purposes

and the Manufacturer elects domicile at

the reéistered office of the said bank

in England

Termination 25. THIS Agreement supercedes and cancels
of old an Agreement between the parties hereto
Consultancy dated the Twenty eirhth day of July
Agreement L .

One thoudand nine hundred and fifty five

and the Deed of Variation thereto dated
the Twenty sixth day of September One
thousand nine hundred and sixty two

Marginal THE marginal notes are for reference

notes purposes only They do not lorm part of
the Agreement In construing any of its
provisions the marginal notes are to be
disregarded

IN WITMESS whereof the parties hereto
have caused theilr respective Common Seals

to be hereunto affixed the day and year
first hereinbefore written
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THE ¢:OMMON SEAT, of THE METAL)

BOX COMPANY LIMITED was )
hereunto affixed in the )
prescnce of:- )
(Signed) - Director
(Signed) Director and Secretary

THE COMMON SEAL of THE METAL )
BOX COMPANY OF EAST APFRICA )
LIMITED was hercunto affixed)

in the presence of :- )

(Signed) Director

(Signed) Secretary
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EC15/0582 . gigggal Rank of
4 3
Hairobi.

9th Dec. 1978

The Secretary,
The Capital Issues Committee,

The Treasury,
P.0. Box 30007,
NAIROBIT.

Dear Sir,

CONSULTANCY AGREEMENT BETWEEN METAL BOX
(E.A.) LIMITED AND METAL BOX COMPANY
LIMITED OF UNITED KINGDOM

The General Superintendence Company have in the
course of their inspection detected some discount
discrepancies within the pricing of different specifications
of Tinplate Supplied to Metal Box (E.A.) Limited by their )
parent company in the U.K. They also ascertained that British
Steel have no Standard Fxport Price List and an export price
is merely determined by the forces of demand and supply

in the market at any one time.

The subject of the difference between the General
Superintendence and Metal Box U,K. is levelled on
clauses 6 and 15 of the above agreement approved by Exchange
Control in 1967 for a duration of 19 years. Briefly these
clauses provide for the following:-

(a) clause 6 stipulates that Machinery from
U.K. to Metal Box Kenya will include 10% of
the total cost. It is not clear as to
what servigeg are covered by the 10%, which
is an addition to total cost of Machinery
purchased in the U.XK. We feel this charge

is unreasonable.

(b) Clause:15 stipulates that a commission of
3% will be charged on other purchases and
a commission of One and three-quarter per
cent will be on all tinplated goods. Further
Metal Box U.K is entitled to retain for her ’
sole benefit all commissions, discounts
rebates and other emoluments or deductionq
paid or allowed to it by the suppliers Lons
any goods purchased through themselves for
their subsidiaries.

(c) According to the Contact Report submitted

by the General Superintendence Company,
Metal Box U.K. enjoys another commission of

/2



=37 O~

%1% by a separate Credit Note on all
tinplate purchases destined for Kenya.
Wh?n added @og?ther, the parent company
enjoys commission at the rate of 51% on
tinplate goods destined for Kenya.

We strongly feel that the agreement should be
revicwed with a view of reducing the commision charged to
a rate of 3% normally applicable with all other buyers.
The duration period should also be reduced and payments
for imports should not be throush Inter-company Account
but should be. handled in accqordance with Exchange Control

Notice No. 10.

We are enclosing copy of the above agreement for
your study and would appreciate your views on the above as

soon as possible.
Yours faithfully,

(Signed)
Central Bank of Kenya
Exchanre Control

Encl.’
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PERSONNEL STRUCTURE: 1278

Expatriates Executives _ i . .
(excluding Management Supervisory Apprentices Monthly Unloni-Tota
expatriates) Staff satie
. . staff
- Thika 5 4 8 32 49 36 Lug 82
Nairobi 3 3 5 30 20 39 553 542
Ruaraka 2 3 2 8 - 6 119 ke
Betacans - 1 2 6 - 12 60 81
Head Office 3 L 2 6 - 10 - 23
Total 13 12 20 82 69 103 1095 1394
Thika 3 6 10 40 36" Yo 330 673
Nairobi 2 5 7 36 15 - S uh 490 599
Ruaraka - 2 ! 3 10 5 12 ~18¢Cc - 216
Betacans - 2 2 6 - 12 60  f2
Head Office 3 3 3 6 - 11 - 26

Total 10 : "20m-. .25 .98 . . 50 119 1280 160
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Traditionazl Medicines and 'poaching!

By Foreigners

On several occasions recently, the public has been
bombarded with the news of the discovery of a new
drug maytansine which is supposed to have shown
great promise in the treatment of cancer.

No doubt this has raised a lot of false hopes in a
lot of sufferers from this deadly disease. For this
reason, I think that it is high time the people of this
country were given a clearer picture of what the story
is all about as seen with a pair of Kenyan eyes.

Tt is important to explain first of all that the word
cancer is not striectly a medical terminology as it
means several types of diseases and up-to-date I do
‘not think that there is anyone who has claimed that
maytansine will cure all types of diseases that are
classified as cancer.

What has been claimed of maytansine is that it has some
activity against leukemia ~ the cancer of the white blood
cells, and two other types of cancers, the Lewis lung carci-
noma and the Bl6 melacarcinoma(skin cancer).

Some sections of the local Press have also gone on record
as claiming that the Kenyan plant from which maytansine has btee:
extracted has "no other use to man......"! I beg to differ
from this point of view because I have been reliably informed
that this plant is locally known in Ukambani as kitanda mboo

and is used by the Wakamba traditional medicine men for the

treatment of all sorts of illnesses.

To those of us who are in the research field of traditional
medical:practice, in an attempt to develop new drugs, we know
that whenever such a huge claim on a medicinal plant is made

Il'l/2
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APPENDIX VITcont.....

by a knowledgeable traditional mediecine men, it simply
jndicates that the plant concerned probably has a potent
alkylating compound(s) which acts as the basis for the
medicinal activity of the plant extract..

Maytansine is such an alkylating compound. As such,
the medical biochemical basis of the Akamba claim establishes
a prior claim on thé discovery of the medicinal valae-proba»
bly based on maytansine - of the plant Maytenus buchananii,
lack of written records by the Wakamba, notwithstanding. Tt
for anyone to say that this

is therefore a lot of nonsense
plant had only the nuisance value of "strangling trees" before
Dr. Robert Perdue, a botanist by training, came along and

showed us the medicinal value of this plant.

We are told that maytansine is also known as vincristine.

Vincristine is an anti-tumour drug that has been known to

the medical world for more than 10 years. As such,the most
that can be claimed from the American work on maytansine is

simply the extraction method and the source of the drug but

not the novelty" of the drug.

This then makes one wonder as to why Dr. Perdue has to make

the long trip from America to this country next month when the

drug itself is probably available in the Central Medical Stores

in Nairobi's Industrial. Area, if not in Kenyatta National

Hospital,"to treat 100 or more Kenyan patients at Kenyatta

National Hospital".

“prom my interviews with a large number of traditional
medicine men in this country, a recurrent disturbing note
has been struck DbY most of them and that is that they
have been jinterviewed repeatedly by "White men with

tape—recorders"abOUE their work. I have got no doubt in my minqg

..'/31
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that these foreigners go back with the plant samples

and their well-preservedsd Fnowledmse from our medicine men
and when they get to their countries, they put two and two
together and come up with tall stories as to how they
"discovered" previously unknown drugs from Kenyan plants.

If anyone doubts me, a perusal through some of the scientif
l1iterature in the Chiromo campus library of the University

of Nairobi will perhaps help to dispell their doubts. It
is rather dishonest of these international scientists not

even to aknowledge the help they have received from our
medicine men when they write up about their findings.

i1t is disturbing that the Office of the President
should entertain applications for permission for these
sort of interviews to be carried out by foreigners in this

country. The office should be more careful in the future
when granting permission for scientiec research in this

Tt is even more important a National Medicinal

country.
up immediately and

Plant Resources Laboratory should be set
ther delay for Kenyan scientists to tap the drug

without fur
plants of this country with the help of

potentials of the .
our medicine men.

Dr. Njuguna J. Mugo
Dept. Medical Biochemistry,
University of Nairobi.
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CASH FORFCAST-UKE IN '000

January 1979 February 1979 March 1q7
Balance-Local _
Balance—-London
Overdraft (1,321) (1,372) (1,242)
Medium Term Loans(227) (227) (618)
Dollar Bills (1,938) (1,896) (1,881)
Citibank Overdraft - (286) - (644)
{(4,813) (5,613) (5,878)
London Overdraft Details
Blance 989 1,321 1,372
Payment to Parent
Company-UK 423 51 85
1,412 1,372 1,4
Remittances I 91 T ,252
1,321 ' 1,372 1,242

The various payments, for example, interests on the
loan account in London and the pripcipal sum are paid through
the inter-company account, a practice which needs closer =
supervision "earinr~ in mind the uncertain currency rate
fluctuatlons,of_tlnpla;e qr{ce and the tono often Price Kikes
and the accoutinm complexities thereor. "o s

The following figures indicate the extent of interest
paid on external credilt f30111t1e5,(1.?. Net interest
paid for the month of December 1978): in £Sterling.

Dollar Bills Mledium Term Loans Citibank/
=5 UK Overdrart
Interest 120,000 21,000 75,000
N:B. . ]
Sterling Overdraft Account is operated on behalr

The

of the local company by Metal Box Overseas Ltd. and
remittances are made by the company to Barclays Bank
in the U.K. in settlement of amounts advanced upto 180
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RIETURY OF TIWISIBLE TRAMSACTIONS (F.I.0.)

MONTH: February, 12879

A-PAYMENTS ITEM AMOUNT (SHS)

Shipping
1.(Transport) 1. Airline accounts.......3,869,033.00

2. Landing fess.-o........---.-..-0.00

3. Shipping.--u...-o. ------ LI TN DA A N R R T )
Ship disbursements........ e+%.0.00

5. Hires (and charters....9,441,587.00

Business travel allowa-.

NCE cosasesonssnns . +%,309,606.00
2. Student travel...oiiiietnnrceannnenn
3., Government travel........521,919.00

II.(Travel) 1.

TII(Tncome) 1. Dividends ard profits 17,612,649.00
2, Tnterest...ccceevessa.3U,226,837.00

TV(Other Services)
1- Rental Income..“.ll.lll‘.......oloo

2. Royalties.....vevewarsseas.57,426.00
3, Technical/Management/Consultancy/

Professional fees......33,800,195.00
4. Directors/Head-Office

eXPENCEeS. v o« Cereenneeeaa290.121.00
5. Commission/Commitment /Agents
5 feeSo.....-.............9,2“5’967.00

6. Annual Contribution/Membership
AUES . ecrosrsseassssssaes2,627,043.00
7. Recruiltment/Telex/Handling
ChArgeS.cvseseesenessss8,060,829,.00

-

V. (Transfers) 3. Charitable remittances..........0Q,00
. _________._'_—-——"—
. Education maintenances..........0.00
3, Wills/Trusts..... et seraneass0.00

4., Leave salaries/Savings....719,543.00

British farms/Land
compensation......... +++2,630,120.00

seel2
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VI (Capital) 1. Intercompany accounts..... ..39,782,428.00
2. Capital repatriation/

Loan repaymentsS.......cuoee.. . 34,907 ,368.00

3. Stock redemption........c0.0....863.927.00
y, Winding-up proceeds.......cirveeee...0.00
5. Outward InvestmentsS......:ei0eeeeee..0.00
6. SA/Rhodesia........ .2................0.00.
7. EAC Corporations.............. o o s e . . o
8. Local Authorities......... «+<31,460,765,00

B-RECEIPTS 1. Shares....coccecreness e eb et s e een as «++.0,00
2. Loans(AS). ettt 25,911,636.00
3, Loans(CAE) . ceuverernenenonnnann ceeereaa0.00
. OLherS..sscsoscsavesssassnnsan tes e 0.00

Key: 7 Sundries ......cs00s:.....8,060,829.00

Source: Central Bank of Kenya



APPENDIX X

MINISTRY OF CGCMMERCE AND INDUSTRY FORM A
P.0. BOX 30430,

NAIROBI.
Date.-.--...--..---------.

FOR OFFICIAL USE ONLY

2. Date Received

5.  Action Take -

i 1. Project NOI..I‘....I."II.
{

(REFERENCE ONLY)

APPLICATION TO TIIE NEW PROJECTS COMMITTEE
FOR APPROVAL FOR AN TINDUSTRIAL PROJECT

Note (1) Three copies of this Application together with -
enclosures, if any, should be sent to The Secretary,
New Projects Committee, Ministry of Commerce
and Industry, P.O. Box 30430, Nairobi.

(2) Before completing this Application Form it is
strongly advised that you should read the Ministry
of Commerce and Industry handbook entitled "Criteria
for Appraisal of Industrial Projects".

PROJECT DESCRIPTION

1.Project

(a) State briefly what the project will manufacture and
the franchise/royalty source if any.

(b) State the proposed location of the project. State
whether it could be located elsewhere in Kenya, e.g.
in a rural areas.

2. Sponsors ) . ] . .
State briefly who is sponsoring, the project including
information as to:

Project management,
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Provision of technical know-how.

3. Project Company

(a) State name of project company and whether faqrmed
(give date)or whether in formation.

(b) State authorized, issued and fully paid-u it
N oy 3 yp D capital of

(o YWhere the expansion of an existing company is involved,
state how long.it has been trading and vhether it is
currently profitable. Also list the shareholders..

4y, Ccapital Cost
(a) State estimated total capital cost inclusive of

worging capital

(b) Provide a break-down of" the above cost ‘under the
headings as follows:

Fixed Assets (Sh.'000 T
Landll..l...'......-‘....I....Il - ) (b}-l. OOO)
Buildings. 4 = & @ 4 % % & & % ¥ 9 & & 85 8 4§ & 2" B
Site improvements....... cer s

Machinery and equipment(including
all Government duties and taxes)..
Installation costs (including inland
transportation) Fees (if any)....

vehiC].eS e ¢ 8 & & % 8 8§ & # % % ¥ 8 B S S S S Ew I T )
c contingenc ies' » 5 % & & % § & 8 & 8 A8 @ 4 ®» & § & 9 & a- 2 2 w ¥ 4 & = B = a9 .'. L ] N
k —_——————
Preliminary and Pre-operational.... . vieeeeetencenss
WOPking Capltal t & 8 8 B A & 4 2'0 B B s 48 MBS S E S EEE S0 RDE e

TOTAL
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Capital Structurec

How will the capital cost as in paragraph 4 above
be provided-set out as follows:

Machinery
_ Suppliers
(sh. '000) Equity % Loan  Credit Overdraft Tot
Sponsors and
Associates
Kenya Investment
Institutions

Other Local .
Machinery Suppller

Commercial Bank(A).........
TotalSo--o-..-ol.n.-ioloollollooo............

Note:(A) Normally as overdraft for working capital finance.

® & 8 % ¥ P B P B RN SRS A eSS e e S R

Arising from the answer to paragraph 5 above:

(2) Will the project company be overseas controlled orlocall
coritrolled-state the proportions :

f proposed loan finance, i.e. the rate

(b) State terms O =
of interest, length of loan period and proposed

source: ’

ms of machinery suppliers' credit including

(c) State termc -
the effectlve rate of interest and proposed source.

whether guarantees are required for the loans/
s as above and the proposed source.

¥

(a) state
eredi

S
L



(e) State who will te responsible for providing the
overrun finances should the project cost exceed the
estimates.

7. Timing

_ Assuming approval to this application is given within
eight weeks of its submission to the Ministry of Commerce
and Industry: =

(a) State the estimated date. for start of work.

(b) State estimated date for start of commercial
production.

8. Profitability .

(a) State when it is estimated that the project will be
profitable, 1.€ in what year of commercial production.

(b) For the first five years of commercial production provide
and append to this application form:

Profitability Estimates

Sources and Application Funds Schedule

Balance Sheet Projections

Note- These estimates should be prepared in accordance with
the examples given in the handbook,"Criteria for

Appraisal of Industrial Projects”.

(2} Submit as an appendix to this application form detailed

. calculations of the local value added in the
manufacturing process in accordance with the example
given in the handbook noriteria for Appraisal of

Industrial Projects”.

(d) Provide an estimate of net foreign exchange savings under
the project-see explnatory paragraph in the hand book
nocriteria for Appraisal of Industrial Projects". .



9.

10.

-

(d) State briefly

Pactory, Machinery

Market

(a) Provide full details fof the market for the project and

gtate whether a market survey has b i

if so bg whom. Where spplicable, tﬁzgecgzigggsout =
§hou1d include a sunmary of information, if any, r i
imports qf-51mi]ar products that may be’derived’frggardln
the off1c1a1 Trade Statistics giving averages overmth
rnagt five vears. (If necessary, enclose this infor I
as an appendix to this application form) B Sk

(b) Provide details of competing projects in Kenya both

existing and about to be established. Give a comparison

between prices projected for the project and
competing prices of imported equivalent products free-

on-rail Nairobi.

(¢) Provide details of competing projects in the East

African Region.

how the marketing of the project/

company's products will be carried out.

and Technical Processes

the machinery and edquipment to be

. (a) Provide details of
on 1,2 and 3 shift production),

installed capacity
fts likely source an
reconditioned.

d whether new or secondhand, or




(b)

(c)

(a)
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P?ovidg deta@ls of the proposed factory and factory
site, 1.e. slze in acres or hectares of the site and its
exact locatlon and whether an existing building or

a building to be constructed. If the former., is the
property to be rented? &

State briefly the technical processes involved.

State whether the machinery is to be obtained by competi-
tive tender from selected sources, and selected '
countries of origin or by opcn tender on a world-wide
basis. State also whether any commitment already

entered into.

1)l. Raw Materials

(a)

()

Provide full details of all raw and semi-manufactured
materials required in the manufacturing process and
their source.. If of local origin state whether there
is a programme to develop this source (this should

include packaging materials).

State whether backward integration is proposed and the
programme with timing-see the explanatory paragraph in
the handbookM™Criteria for Appraisal of Industrial

Projects”.



12. Management and Employment

(a)State 1in detail how the project will be managed
and how the technical know-how will be provided.
Provide details of the franchise fees,»oyalties,
etc., if any, to be paid for the technical pProcesses,
trade marks, etc. State the management fee, if any,
the duration of the management agreement and what
services will be provided under it. State how many
expatriates will be required and for how. long.

(b) Provide details of the training programme both
locally and overseas to enable Kenyang to replace
expatriates at all levels of the project's management.

(¢c) State how many workers will be employed-both initially
and when the project achieves full production.

13. Protection and Incentives required from the Kenyan
Government

(Note.-It is important that reference be made to the
handbook "Criteria for Appraisal of Industrial
Projects" before attempting to answer this question).

(a) State what proteétion, if any, will be expected
against competing equivalent products at present
imported, e.g. increased customs tariff, qQuantitative

restrictions, etc.

(b) State whether other incentives will be expected,
e.g. duty refunds/remissions on the imported raw materials



~%14y _
1%. Future Expansion '

State briefly how the future development of the project
is visualized.

15. Environment

(a) State how much water will be required on the
basis of one shift/two shifts/three shifts operations.
State whether the water will then go to waster or be

re-cycled.

(b) State what effluent is contained in the waste water
and how it will be disposed of, e.g. into a river,
into soak-aways, into settling ponds.

-

(c) State whether air pollution is involved and its
nature, e.g. from the effluent, emission of gases,

fumes, etc.

16. Additional Information

Attach as a separate paper any additional information
whicp may be of interest and assistance to the New Projects
Committe, this should include any feasibility/market study
Prepared by sponsors. This applies also té any qQuestion in
this application form where insufficient spa&ce has been
provided to enable you to answer adequately.

Signed..'.|t.I:..l-!.t-'....
Date..-.-.....a...-.-........

GPK 2350-5m-12/78



APPENDIX VIII cont....

days after the dates on wvhich sterling advances were

made in London. Interest is payable monthly at a rate

of 1. per annum above the Bank's published base

rate. The Central Bank of Kenya approved the facilities and
the payment of interest thereon at the agreed rate. There
seems to be no basis for the "above the board" interest rate
and such excess payment is of necessity of doubtful nature.
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FOO! IOTES

Local cormpanies unliice foreismn companies
which are firms ro-istercd under Section 206
of the Cowpanies A~t can raise capital in
Kenya and also have czrtailn tax advantages.

See letter from Fenazing Dirvector of Metal
Box Company of Kerya Limited which is given
at the end of the Jrtroduction as Appendix I.

Tnterview with Manaming Director of Metal Box
Company of Kenya Limited, (1979).

Newsweek, February 206,1979.

P.A. Thomas, ed. Private Fnterprise and the
East African Company . in the article, "Legal
and Social FPesponsibilities of the Limited
Company to fthe Public! (Tanzania Publishing
House Ltd.1969) Preface, p. xiii

American Economic Review, May 1975, p.302

The term "“bourgeois" to characterize economice
theories was introduced by Karl Marx. In
the foreword to the second edition of the
first volume of Capital Marx states that the
essence of "bourgeols economy" consist in the fact
that "it looks upon the capitalist regime as

the absolutely final form of social production,
instead of as pagssing historical phase of its
evolution." For further details on this and
related aspects of political economy, see Oskar
Lange in Political Fconomy Yol.I General

Problems (translated irom Polish by A.H.Valker).
(PWW - Polish Scientific Publishers, 1963).

W. Rodney, How Eurone Underdeveloped Africa

(Published simultaneously by Bogle - L'Ouverture
Publications and Tanzanla Publishing House,1976)

pp.9-39,also pp.U40~-83.

‘See "Africa Cannot Afford Capitalism" a

discussion between Dr. Kivuto Ndeti and the
writer appearing in The Sunday Post of November
5, 1972, p.12 Dr. Ndeti i1s a former senior
lecturer of sociolopmy at the University of
Nairobi, and is the author of Elements of Alamba
Life (East African Publishing House 1972)
Tronically, the following words by Kenya's
Minister for Finance (as well as the Republic's
Vice-President) give credence to Dr. Ndeti's
assertion (Source: Sunday Nation, December 15,
1974 when commenting on the effects of Inflation
on the national economy):




~ %07 -

"re is the peasanl s=ctor that is suffering
most of all but becauce of the concentration
of all influential ci:pans of society in the
urban areas the peasant farmer does not get

a fair hcaring. TF you look at our country
all the effective media, Press, radio are . ?
centred in Nairobi arnd very much influenced by
whal goes on in thce urban sector. The
Government itself is centred in urban areas, very
much influeonced by the more vocal, more
articulate, more organised sections of -our
society which are themselves headquartered in the
urban areas. '

"Phere is a tendency, therefore, for the voice
of the great majority to be less heard and, above
all, to bear very little influence on the decision
making process even at a time of a crisis like

this."

N"phis is one of the serious shortcomings

of our political and social system. I do believe
that this is a matter which we should bring

to the notice of all Kenyans more forcibly

than we have done before, through-the party

and through all institutions, including the Press."

10. Dr. Ndeti, Sundayv Post November 5, 1972 (supra).

11. Ibid.

12. A caveat is necessary here for capitalism
whether White, Yellow, Brown or Black is
unacceptable in any just society-out to end
exploitation of man by man.

The origins of the capitalist mode of
production. are basically three:

(1) the separation of the producers from
his means of production;

(2) the concentration of the means of
production in monopoly form in the hands of
a single social class the bourgeoisie;

(3) the appearance of a social class which has
no possessions save its own hands and no
means of subsistence other than the sale
of its 1labour-power. (For a further
discussion of the above see Ernest Mandel
in An Introduction to Marxist Political

Economy. (Pathf inder Press,New York,1970)

The aim and purpose of cap@ta}ist economy is of
course the acquisition of gain. This immutable trend is
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neatly summarized by Zakir Hussein in
rNapitalism-Essays in Understanding

{University of Delhi,l0~7{) p. 101:"This (the aim of
_Gapitaiism), 4implies that the capital which

one puts into it must come back - come back
with increment. This increment is the profit

of an individual undertaking on its capital.

If we consider the total capital of a society we
call this inerement surplus value, Mehrwert.
Producing surplus value is the aim of
capitalistic economy." .

Socialist production on the other hand means
that the means of production are the property of the
whole society (social property). Under c?rtain
conditions part of the means of production may be
jointly owned by co-operative associations or munlcipalities‘
rural communities ete. The production process 1is
dellberately planned and directed by society, that is, by
agencies representing the whole of the community, in order
to satisfy the needs of all its members.

13. The word Nyayo has been incorporated as a
national word under the National flag,
Emblems and Names Act (Cap.99) as per Legal
Notice 32 of 1970 dated March 15, 1978.

From the political viewpoint, the word has more
meaning than that of its 1literal connotation,
that is, footsteps. It would seem that
following in the Nyayo means. following the
footsteps of the new leadership (after the death
of the First President, Jomo Kenyatta). In
addition, the new President has expressed the
intent of following in the footsteps of the
late President while wananchi should follow

in his (Moi's) nyayo.

i4. Private Enterprlse and the East African Company.
pal’-l .

15. Tbid. p.15

16. Working Paper No.335, Institute for Development

Studies, University of Nairobi, April, 1978.

17. For a decidely liberal approach, see Yair
Aharoni and Meil H. Jacoby 1n"0n the Definition
of a Multinational Corporation and The Multinational
Corporation."pp. 3~ -1F and pp.21-23 respectively. - =
These  /essays in ""he Multinational Enterprlse in
Tran31t10n'8e1ebteo Peadincs and Essays" edited

fare




18.
19.
20.

21.
22.
23.
2h.

25.
26.
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A. K?poor and Philip D. Crub, {(The Darwin Press,
1972).

The following attempt at describing a multina-
tional corporation, can, in liberal circles,

be considered radical enough: "The most

striking characteristic of the modern multina-
tional company is its central direction.
However, large it may be, and however many
subsidiaries it may have scattered across the
globe, all its operations are co—~ordinated
from the centre. Despite frequent assertions
to the centrary, the subsidiaries are ndt run
as separate enterprises each of which has to stand
on its own feet. They must work within a
framework established by an overall group plan
drawn up at headquarters, and their activities
are tightly integrated with each other. They
are judged not by their individual performance,
but by the contribution they make to the group
as a whole." .

Cristopher Tugendhat, The Multinationals
(Penguin Books, 1979) p.31.

East African Publishing, 1968.

R. Kaplinsky, ed., {(Oxford University Press,1978).

Interview with Company Secretary/Finance Controller
of Metal Box Kenya Ltd. (1979)

Ibid
East African Standard, July 26, 1969.

East African Standard, July 25,1978.

See "Major Trends in the Kenyan Economy 1966-
1977" p.2.9 . Extract from forthcoming book,

"nunership and Equity in Kenya, 1966-1976"

by H. Kaplinsky and others. Extract given as

a Paper by R. Kaplinsky at the Training Course

on the Appraisal and Monitoring of Foreign
Investment, 21st August-15the September, 1978.
Jointly sponsored by the Ministry of Commerce

and Tndustry, Government of Kenya and the
Industrial Division, UNIDO, Vienna at the
Management Training and Advisory Centre, Parklands,

Nairobi.

Tnternational Herald Tribune, August 23, 1978.

(Cambridge University Press, 1975).



27 .

28.

29.

30.

31.

32.-

33.

34,
35.
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Osita C. Eze,

"Patents and the Transfer of Technology -
With Special Reference to the East African
Community", Eastern African Law Review, Vol.5

Nos. 1&2, 1972z, pp.135-3%6,

288 U.s. 517,565,5358.Ct.u81,496, 77L.Ed.
929,593,85,A.L.R. 699,72},

Ibid, p.732. )
Aktiengesetz (Share Company Act) of January 30,

1937, RGBY 1 107 (1937) Quoted in the articile
by Bernhard Grossfeld & Werner Ebke "Controlling

the Modern Corporation: A Comparative View of
Corporate Power in the United States and Europe™,
in The American Journal of Comparative Law Vol. 26,

No.3 Summer 1978.

Daily Nation, August 22, 1978.
The lMinister for Commerce and Industry was
opening a one-month UNDP and UNIDO - sponsored

course for industrial negotiations in Nairobi.

Ibid.

The company has since been blaced under
receivership on an application by the Kenya

Government.

The Weekly Review July s, 1976

The phrase "Third Worilg" is unscientific in
approach and it is surprising that the term

is used 50 freely by scholars with even some
modicum of ripgorous thinking. The term no doubt
smacks of "cold war" politics with Riceh Unele
Sam on one hand and the Sickle and Hammer on the
other. The other nations should, in this view of
thines; then form a third bloe or worid

obviously in terms of non-alienment. However,
the world strupgpgle cannot be seen in the context
of the cold war, that is, of nation states and
pover blocks bu% in terms of revolutionary
peoples. In an iluminating article, "The.
Mythg; of the 'Thirdtggrld' the Jlate Kwame
Nkrumah expressed the correct view that the
oppressed and exploited beoples of the world
could not be described a 'Third World' adding:



36.
37

38.

=By =

"mphere are...two worlds only, the revolutionary
and the counter revolutionary world - *he
socialist worla tending towards commu#id em

the capitalist world - the socialist world
tendine towards communism, Aand the capitalist
world with  its extensions of imperialism,
colonialism and neocolonialism'. (see "The
Myth of the 'Third Vorld' " first published in
I.abour Monthly, Cctober 1968, in The Strucgle
Gontinues Panaf Books, 1973, p.76).

-

Tn the context of the above , it is a pity that a
country like China, a country of "The Long
March," should hold the view of the reactionary
forces in aoproachinm-this matter. The 1llth
Congress of the Communist Party of China in
1977 adopted the "three worlds" doctrine as the
jdeolopgical platform of China's present :
foreipgn policy . ~®Tn 1974, United States and the
Soviet Union formed the first world. Japan
Furope and canada, the middle section, belong

o the second world. We are the third world.

The third world has a huge population. With

+the exception of Japan, Asia belongs to the

+hird world, and Latin America too." (Source:

of quotation: vorld Marxist View, a theoretical
and information journal published 1n Pragane
fmechoslovakia in the "Three Worlds Theory" by

w. Namiotkiewicz, which though a solid

theoretical exposition is unfortunately sprinkled
with Soviet Union peppertry propaganda.

How Europe iinderdeveloped Africa, op.cit., p.86
How EUrobt

Tt is interesting to contrast this with the
unedivolval and clear stand by the socialist-
oriehted Mozambican Government. FEarly 1978
Mozambique nationalised almost all foreign and
Local banks and set up a second state - owned bank
according: to an official decree. A preamble to

the decree reads: .

nphe banking structure in Mozambique is
a result of colonial capitalist competition
which is reflected in a proliferation of '
panks, concentrated in the cities, wasteful
equipment and installation and marked by the
spirit of racism and elitism."
The above clearly indicates the revolutionary
overnment's intention /overhaul the economic /to
Cystem as opposed to just effecting a few -

reforms-therein.

r.U. Green, in -‘the essay, "The Peripheral
African Fconomy and the MMNC, appearing in
Egliiﬂﬂﬁj””al Firms in Africa edited by Carl




39.

ho.

hi.

2.

§3.

4y,

45,

46.
h7.

48.
49.
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Widstrand (Scandinavian Institute of
African Studies, Uppsala).

Expression "Smuggled" from Sembene Qusmane's
novel, God's Bits of Wood (Heinemann -African.
Writers Series, 1970)

See Whigs and Hunters:The Origin of the Black Act
by E.P. Thompson (London: Allen Lane . 1975).

Tbid., p. 234-5 ~

(N.B. As for the Capital statutes, these did

not prove an effective tool of class control and
discipline, and the result of this was recourse

to authority: "the example of terror...

Economists advocated the discipline of low

wages and starvation, and lawyers the sanction

of death. Both indicated an increasing
impersonality in the mediation of class relations.
Whigs and Hunters, p.206-7

One useful book on this topic is Law, Order and
Power by W.J. Chamblis & R. Seldman (Phillipines:

Addison Wesley Publishing Co. Ltd.) 1971 x and

5%3 pp. The book was reviewed by D. Leat in
The -British Journal of Law and Society Vol.l No.l
Summer 1974.

Kaplinsky, Readings on the Multinational
Corporation in Kenya, p.5

Foreward in Eastern Africa Law Review
Nos.l&2, 1272, supra .

For more details, see Essential Works of Lenin,
H.M. Christman, ed. (Bantam Books, Inc. 196€),
pp.271-364.

(Penguin, Harmondsworth 1964) pp.22, 205-T.

Maureen Cain, "The Main Themes of Marx and
Engels' Sociology of Law", British Journal
on Law and Society-, Volume 1 No. 2, °
Winter, 1978 oo, 136-148.

(Lawrence and Wishart, London 1965)pp.3U49~83.

Is Marxism relevant ¢to Africa? Dr. Ndeti in an
interview (op.cit.) answered:



50.

51.

52.

53.
54.
- 55.

56.

S

"whether we L1ike it or not, Marx is the
only social scicntist who has produced serious
analytical mcdel ¢ human society. If you
have a socicty interrupting its own environment,
there are certain consequences to be expected; the
problem of fragmzntation of society is quite
evident in human history. Marxism is relevant
in that it triec to end exploitation which comes
in a situation whcre you have a society of the
haves and the have-nots. It is also relevant
in so far as it gives wus & model which we

can use in analysing our societies. In other
words, it expands beyond the range of critical
appraisal of our society. However, the inso-

ciological systems of Marx do not apply to

our system because Marxism like Capitalism is
really an imminentarisatlon of the transcendental
categories, and this tradition has no place in
African system - we are basically a cosmological
people”. :

See The Marxian Legacy by Dick Howard (The
Maemillan Press Ltd., 1977) p. ix.

Chapter XY¥IV, "Primary Accunulation" (1930,
Everyman, london).

E.P. Thompson, "Oven Letter to Leszek Kolakowski"
in The Socialist Repgister 1973 (The Merlin Press,

1970y pp.52-55.
Thid., p.52

Thbid., pp.52-53.

Even bourgeois scholars like Eugene Karenka &
Alice Erh - Soon Tay acknowledge the following:

"phroughout his life Marx was ©o have nothing but
the deepest contempt for nihilism, for the

denial of culture and rationality, for the nameless
authoritarianism, of terroristic individuals or
terroristic groups. He was always loothe that
crude 'barracks communism' which pretends to
achieve equality by forcing men into an
undifferentiated mass hy rejecting talent,
education, all that which cannot be reduced to a
common measure." .

"Beyond the French Revolution: Communist Socialism
and the Concept of Law", article appearing in
University of Toronto Law Journal Vol. xxi, No.
2, 1971. :

R. Milliband, Marxism and Politics (Oxford
University Press 1977) pp.l162-3
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P. Tillich, The Socialist Decision by Harper
& Row Publishers, 1977) p.1hl

R. Miliband, "The Goup in Chile", an essay N

appearing in The Socialist Resister op.cik.
p. 468. See also Miliband's article, ”
"The State and Revolution" in The Socialist

Repgister 1970

Miliband, "The Coup in Chile", supra, p.468.

Anchor Books, 1973. 2

Thompson's "Open Letter to Leszek Kiolakowski"
op.cit. p.34

For example, some Western capitalists have now
become aware of the need to espouse certain far-
reaching precepts to protect their own
structure. Thus, Prof. Allen in Personnel
Management (The Journal of the Institute of
Personnel Management December 1976 Vol.8 No.12
pp.18-19) puts forward the advice that personnel
managers in commerce and industry need rather
more than just the usual smatterings of Marxist
theory if they are to understand the true nature
of the problems they have to deal with. In the
article "Marxism and the Personnel Manager", the
author explains how an appreciation of Marxism
can help put current industrial questions into
perspective. Thus , Marxism should be understood
"because it is important to know one's enemy".

13 Offensives Against Our Enemiecs (E.A. Literature
Bureau, 1973).

By D. Hay, L. Linebaugh, J.G. Rule,
E.P. Thompson; book reviewed in British Journal'.

of Law and Society Vol.3 No.l1 Summer 1976.

Martin Albrow, "Legal Positivism and Bourgeois
Materialism: Marx Weber's View of the Socielogy
of Law" in British Journal of Law and Society

Vol. 2 No. 1 Summer 1975,p.27

Ibid., p.29

Chamblis & Seidman, Law, Order and Power , p . -3
op.cit. pp.533

R. Folsom & N. Roberts,"The Warwick Story:Being.Led

Down the Contextual Path of the Law", Journal
of Legal Fducation, Vo.30, pp.l66-183,




69. For example, the United Mations definition
sees the term as "covering all enterprises which
control assebs - factories, mines, sales office
and the like in two or more countries."
(Source: Mew York: United Mations Departmert of
Economic and Social Affairs, U.N. publication
no.E 73IL. AIL,1973), p.3

70. Sol Piceiotto, "The International firm, Interna-
tional Law and Nation State", Fastern Africa
Law Review, Vol.6 Mo.l, 1973, p.6

-

T1. Ibid, p.6
72. See Companies Act, Chapter U486, Laws of Kenya,

Revised Edition, 1978,. section 154,

735. Metal Box Ltd., Europe's largest packapgine -
manufacturer, is a company incorporated in
England and whose subsidiary is Metal Box Overseas
Ltd. which in turn owns 1€ principal subsidiary
companies overseas including Metal Box Kenya

Ltd.
Th. Metal Box Ltd. Annual Reports and Accounts,1978.
75. Anthony Sampson, The Seven fisters- The Great

0il Companies and the World they Shaped
71970 Bantam Books) p.7

76. Ibid, p.9
77. See Frtune magazine (August 1978,p.184) showing

the fifty Largest Industrial Companies in the

World. 1977 was a good year for General Motors
with sales totalling US$54,9F1,30N0,000 and a Net
Income of US$3,337,500,000 thus outstripping the
riyval on the previous Fortune lists. viz.Exxon.

78. Fortune, September 26,1978, p.86

79. H.R. Hahlo, ed. Nationalism and the Multinational
: Enterprise-~Leral ,Fconomiec and Managerial
Aspects (A.W. Sijthoff International
Publishing Company), p.4

80. Ibid., p.4.

81. Ibid., p. U
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82. See Picciotto, "The International Firm, Inter-
national Law and Nation-State" op.cit.
p.6

83. Norman Girvan, "Economic Nationalists v. Multi-

national Corporations:Revolutionary or
Evolutionary Change? An essay in
Multinational- Firms in Africa, op.cit.p.29Q

84, Karl P. Sausant & Farid G. Lavipour, ed.,
Controllineg Multinational Enterprises-Problems,
Strategies (Westview Press, 1976) p.ix.

85. See Picciotto's article, supra.
86. ' Samir Amin, "Towards a New Structural Crisis of

the Capitalist system?" An essay in Multinational
Firme in Africa, p.3

87. Such a Ffeature of. monopoly forms of capitalism
is not inimical to the Marxist postulate
that capitalism is the child of free competition
and that monopoly capitalism does not signal
the death knell of competition; capitalism
in the concentrated form seeks to spread
in areas where it can earn profit especially
by using the technique of dividing up the
market and of setting up market quotas.

88. Ernest Mandel, An Introduction to Marxist
Political Econonry )Pathfinder Printers,1970).

A reproluction was made for teaching purposes by
Mr. W. Mutunga of the Faculty of Law, University
of Nairobi, and the quotation in point appears

on page 29 (Mutunga) 75/12.

89. V.I. Lenin, Imperialism, the Highest State
of Capitalism (Moscow Progress Press,l1968)
pp.1lH4-27.

90. A contrast between the position in West African

and Kenya as regarding the role of the multinationa:
corporation under such circumstances underlines
some differences of approach with regard to

the role of the various sectors of production.
This is illustrated by Jan J. Jorgensen in the
article, "Multinational Corporations and the
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Indigenization of the Kenyan Economy" an essay
in Multinational Firms in Africa. supra p.l53

"Whgreas multinational firms in West

Africa, such as the United Africa Company
(VAC/Uniliver) by G.B. Ollivant (now Unilever)
John Holf (now Lornho)....Union Trading-Company
(UTC) adapted themselves to an African

peasant economy, buying African-produced cash
crops and selling to the African manufacturing
goods from Eurore, the multinational firms in
Kenya such as Gailey and Roberts (UAC/Unilever)
Mackenzie (Inchape), Dalgety (now Inchape), Mit-
chell Cotts, Tancot (now- Lornho), and African
Explosives and Chemical Industries (Now Twiga
Chemicals, jointly owned by ICI and de Beers)
adapted themselves to a European setitler
economy, narketing crops from European farms
and plantation and importing fertilizers and
machinery for the European enterprises." -

E.A. Brett, Colonialism and Underdevelopment
in East Africa:Pollicles of Fconomic Change

1919-1939 (Heinemann 1973) pp.71l-72

N. Swainson, "Company Formation in Kenya
Before 1945 with Particular Reference to
the Role of Foreign Capital". Essay
appearing in Readings on the Multinational

Corporation pp.32-43.

Ibid, p. 94.

Record of Proceedings of.the Conference of
ATrican Governors held in Convocation Hall,

Church House, London, MNovember 1947 (H.M.
Stationery Office, London 1947) pp.8=21

Legislative Council Debates 1947-8. p. 146

Essential Works of Lenin,
Supra, p-203-

T. Hadden, Company Law and Capitalism, p.23
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98. Hutton V. West Cork Ry. Co. (1883) 23 Ch.D.
654 (Court of Appeal, England) at pp.671-673.

Q9. Jorgensen, Multinatioﬁal Firms in Africa,supra,p.l170
100. Sessional Paper No. 10 of 1965, p.29.

101. Oginga Odinga, Not Yet Uhuru(Heinemann, ;967) P.
102. Suzanne Cronje, Margaret Lind & Gillian Cronje,

Lonrho--A Portrait of a Multinational (Julian

Friedmann Books 1976) p.241. (Quotation
originally in Accountancy Age, May 25, 1973).

Excerpt of interview notes (Tony Hall's sections
of Rothman's Press Conference - part of the
interview was published in Daily Nation on

October 26, 1966).

103.

104. Carl A. Gerstacker, "Dow Chemical's Experience
in Chile" in The Nation-State and Transnational
Corporation in Conflict With Special Reference
fo Latin America ed. John P. Gunnemann,pp.l4-15.

H~use of Representatives official Report

( oreign Investments Protection Bill) First
Parliament, Second Session)Vol. IITI (October
21, 1964, Government Printer) p. 3719. '

105.

Kwame Nkrumah, Neo-Colonialism-The last Stage of
Imperialism (HeiInemann, 1968) p.4a7.

106.

See also George Jackson's statement in his
book Blood in My Eye (Penguin Books,1975)p.52

"The ruling class in the US composed of
million men and their families - the
Rockefellers, Vanderbilts, Morgans,

Meliows, Du ponts, Hunts and Gettys, Fords
and their minions and dependents. They °
use the Ivy League universities and elite
1aw schools as private shcools for their
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offspring and as training grounds for
their corporet= hirelings. They rule with
iron precisinn throurh the military, the
CIA, the TBI,-private foundations and

financiel insctitutions. Their control of
all the mediam of education and communica-
tion compr..:cs an edxtremely effective sys-—

tem of thought control.®

-

Louis Turncr, Multjnational_pomoanies and the
Third World (Allen iune, 1973) p. 26.

Ibid, p.26.

See excerpt in the story appearing in
The Nairobi Times, -July 29, 1979:

"Firestone sold nearly 24 million 500s

in the US in the early Seventies before

the '3 National Highway Traffiec Safety
Administration forced the company to recall
the tyres. 1In May last year, a Congressional
Committee found that the failure of the
tyre was the major cause in a large number
of road accidents. At least 43 deaths,

60 injury cases and hundreds of other
incidents involving property damage were
said to have been caused by the defective
500s radial tyres." '

New_ Statesman, February 10, 1978.

Excerpt of the letter reproduced in New
Qtatesman, February 10, 1378, SR

Lonrho-A Portrait of a -Multinational, p.248
Tstatement crginally quoiea in Africa. London

February, 1975).
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Banco Nacional de Cuba v. Sabbatino 376 U.S.
398, 8L S5.Ct. 923, 11 L.Ed. 2d. 80L (1964).
(Reproduced in American TInternational Law
Cases, eds. Fo Deaka F.S. Ruddy. (1974 Oceana
Publications, New York) p. 278.

The facts of the above quoted case are briefly
as follows:

Tn 1960 an American company entered into a
contract with a Cuban Corporation (whose shares
were owned mainly by U.S. residents) for the
purchase of sugar. Payments was to be made in the
United States on presentation of the shipping
docunients and a sight draft. The ship was being
loaded in a Cuban port whén sugar was affected

by a Cuban nationalisation decree which was in
retaliation to an American regulation curtailing
the sugar quota from Cuba. In the new )
circumstances, in order to secure the release

of the sugar it became necessary for the American
purchaser to enter into an identical contract
with a Cuban instrumentality, which assigned

the bills of lading to the petitioner, also

a Cuban agency. When the petitioner presented
the bills and the sipght draft to the American
company, -the expropriated sugar producer

claimed to be entitled to the purchase price

and indemnified the purchaser against the
petitioner's claim, which was then pursued in
action in conversion against Sabbatino, the
receiver of the expropriated company's assets.
The District Court for the Southern District of
New York held that the sugar was located in
Cuba at the time of expropriation, and that at
that time its ownership had not passed to the
purchaser. The question here was fof course
whether there had been transfer of ownership to
the Cuban Government. The Cdurt held that the
act of State doctrine (by which the courts of the
US were precluded from inquiring into the validity
of the public acts taken by a sovereign power
within its own territory) could not be given
recognition since the Cuban action was "invalida™
under international law.

The Supreme Court applied the act of State
doctrine to reverse the decision of the court

. below on the promise that international law

does not prohibit the application of the
doctrine in the particular circumstances, for
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even though international law is applied by

US courts as part of US law,'""public law

of nations can hardly dictate to a country which
is in theory wronged how to treat that wrong
within its domestic borders." The Court i
held that "the Judicial Branch will not

examine the validity of taking of property
within its own territory by a foreign _
government, extant and recognized by this

country at the time of the suit, in the absence
of a treaty or other unambiguous agreement
regarding controlling legal principle, even if
+he complaint alleges that the taking violates
customary international law”™. It pointed out
that if it were to treat a forelgn act as ,
violative of international law this might be

an affront to the State concerned, making
diplomatic settlements of the question more

difficult.

Following the sabtatino case, the US Congress
passed a law that no Court should decline on

the ground of the r=2deral act of State

doctrine to make a determination on the merits
giving effect to the principles of international
Taw in a case which a claim of title or other
right is asserted by any party including a
foreign State based upon an-act of confiscation
which is repugnant to international law.

Daily Nation, October 8, 1977.

At 1975 current Prices.

Sandbrook,'Proletarians and African Capitalism -
mThe Kenyan fase 1960-1972 p.13, supra.

e e

f_éiliﬁﬂation October 4, 1978.
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Cases of impracticable and futile declarations
continue to mushroom. For example, at the
recent UNCTAD (United Nations Conference on

Trade and Development) the African caucus
pressed a resolution which stipulates that

there should be a code for the transfer of
technology which would be wuniversally applicable
in the form of a legally binding instrument.
(See article, "A fair Deal" in New African

July, 1979) p. 58. Such a 1legally binding
instrument would be largely concerned with far
reaching concessions by the industrinlised
nations as they are the major suppliers -of
technology. Herein lies the futility of the
sought so-called code on transfer of technology
for from experience it does not seem that poor
nations have a very reliable form of 1leverage

to counter breaches of the projected code. -

Such compensation shall represent the equivalent
of the investment expropriated; it. shall be
actually reliazable, transferable and shall

be made without delay. Provision shall have

been made in an approprilate manner at or prior

to the time of expropriation for the determina-
tion and the giving of such compensation.

The 1lepality of any such expropriation and

the amount #f compensation and the time during
which it should be paid shall be subject to re-
view by due process of law. (For more details
see Treaty between YWest Germany and Kenya
conrerning the Reciprocal Protection of
Thnvestments sipned on December 4, 1964;1LW 11;4B-3;

Chapter 51B. Laws of Kenya,Revised Edition 197 8.

c.G. Lubai, "Government Protection of Foreign
Investment in East Africa", East African Law

Journal Vol.II No.2, June 1971 p. 109

For example, see Pre-Uhuru-Kanu Manifesto titled
what a Kanu Government Offers you in which it

igsrated 1inter aila

ﬁWe shall welcome both governmental and private

jnvestment in Kenya from overseas. We shall
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encourage investors to participate jointly

in projects with cur government. This will be
a guarantce to the provider .of the capital
of the seccurity of his investment and to the
people of Kenya that the undartaking is being
directed according to our national policy and

needs.

While we intend following a liberal policy with
regard to foreign capital, investment must be
made in-accordance with Kenya's 1interest,

To the extent that they serve our needs we

shall protect them.

In order to boost industrial expansion .
a system of Tax holidays for new investment will

be considered. Infant industries will be

protected.

...The institution of a Stock Exchange to
facilitate investment will be considered. The

'possibility of extending the use of Bills
and other issues to encourape saving and
jinvestment will also be investigated."

125. Mr. Odero-Jowi (then Parliamentary Secretary for
Labour and Social Services), House of
Representatives official Report, Vol. IIT,

Part 2 1964, p.3727. :

126. Séndbrook, Proletarians and African Capitalism-
The Kenyan Case 16(0-1172, on. cit., p.6

127. Kenya Gazette Supplement No.27, Act. No.3
April 1979.. 2

128. High Court Civil Case No.320 of 1960 (unrepcrt
- 3 & - o DI‘ f"
%ug?ed in E._Gachukl's recent paper, “Govgrnmggg‘
olicy on Private Foreign Investment i + .
Analysis"), p.18. Sadtide &

12§. Mpr. Bildad Kaggia, House of Representatives officia
Report, Vol. III, Part 2, 1964, p. 3245, B

130.  Chapter 306, Laws of Kenya.

131. The Barcelona Traction, Lisht and Power Company
Lt¥d. (New Application: 1962, Belgium v. Sfpain.
SJecond Fhase, International Court of Justice
RéportsT of Judgements, Advisory Opinions and
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Orders, February 5, 1970, General List No.50,

pp. U-357.
132. Ibid., p. 45 and p. 48,
133. Customs Tariff Act, Chapter U72 was repéaled by

Act No. 10 of 1978, i4.e. the Customs and
Excise Act of 1978.

134, The Company (EAI) was first estabished during
the World War II in order to manufacture a wide
range of needed products.’ Known as the Kenya
Industrial Management Board (KIMBO) with its
factory in the Nairobi Industrial Area, a deci-
siorn/ made after the war for the Industrial ‘was
Management Board to go into partnership with the
then Colonial Development Corperation, which hag
been set up by an Act of/ British colonies. by
investing in commercially viable projects and
enterprises/Parliament to help in the process

| of industrial development in the
In 1949 an agreement was sipned by which a new
company, Fast African Industries Ltd. was_ formed
which  took over the assets, liabilities and
business of the Industrial Management Boargd.
The company was then involved in the manufacture
of a number of unrelated products and it was
necessary to further cut down on the number
of product lines to increase profitability. The
Government then decided to invite Unilever Ltd.,
to help run the company with its world-wide

. brsiness know-how.

Unilever joined the venture in 1953. The
Company's business™ initially concentrated on the
development of edible oils such as Kimbo and

. later introduced other lines such as soaps and
detergents making the company one of the most
diversified industries in Kenya.

The Government, Unilever and the Commonwealth
- Development Corporation partnership ended ir.

1977 when the CDC sold all its shares to the Kenya
Government thus leaving EAI a partnership

between Unilever and the Government. Unilever

Ltd. halds 55% of the shareholding and the

Kenya Government the balance (of the shareholding),
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135. East African Standard February 8, 1971.

136. For example, for some years novi, Leyland Kenya
Ltd. has over the years been enjoying
overdraft facilities to the exftent of shs.
25 m@llion with Kenya Commercial Bank Ltd.
providing shs.12.5 million and Barclays Bank
International Ltd. (now Barclays Kenya Ltd.)
providing the remainder. Kenya Shell Ltd.
_has substantial overdraft facility at Kenya
Commercial Bank and so have Mowlen Construction
Company Ltd., BAT and East African Industries

(affiliated to Unilever).

137. The Weekly Review, May 9, 1977.

138. The Convention on the Settlement of
Tnvestment Disputes between States and Nationals
of other States was established under th auspices
of the International Rank for Reconstruction

and Development (IBRD) in 1965.

139. See Bretton Woods Agreements Act, Chapter "64,
Laws- of Kenya, and International Monetary Fund,
Chapter 467, Laws of Kenya, and International
Monetary Fund (Amendment Articles), Chapter

L68.

140. By the end of 1963, there were 1,269 patents on
the register (860 of which were 1ivé) and
9,186 registered Trade Marks. (Source: Annual
‘Report of the Register General, Ministry of
TJustice and Constitutional Affairs, 1963, Gover-

nment Printer.

‘ And as at December 31, 1978, there were 2,909
tered patents 1,465 of which were live. The

regis
e for Trade Marks stood at 16,187 (Source:’

figur :
Interview with officer-in-charge at the Patents
Ooffice, Attorney-General's Chambers, Kenya):

A total of 101 applications were received during
the -<year 1978 all of them from non-residents.
The applications were processed in the U.K..
Patents Office and the same year 105 patents
were registered (the fipure including some
applications submitted in the previous yearg.
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(It takes about 2 yeérs to process an i i
55 applicatio

for a pa?ent;?. The breakdown of the = =

applications is interesting and is reproduced

hereunder:

Australia 2, Belgium 1, France 1, Germany 26
Treland 1, Italy 6, Japan 1, Netherlands 1.
Norway 1, South Africa 2, Spain 1, Switzeriand i5
UK 21, USA 21, and Sri Lanka 1. - >

And the breakdown of. applications for Trade
Marks in the same year, that is, 1978 was as

follows:

367 by residents
658 by non-residents

Total 1025 _

The Toreign countries with the highest number
of applications were the USA and the UK with
168 and 167 applications respectively.

Every year, an annual report is submitted by the
Attorney General's Chambers to the World Intelle-
ctual Property Organization in Switzerland and
prompt quarterly reports are made by the same
office to the Documentation Centre in Vienna.

It should be mentioned that there have been
complaints by some foreign companies of non-
British nationality who see: no point in
submitting their applications .for patents
the UK Patent Office instead of thg Kenya to
Patents Office. Indeed these cqmpanjes have
also expressed rzars of the p053151-1%y oF
"smupgling" if ' are first submitted ¢ . .
an industrialize. country like UK (Sou:g:?iappllcatlons
Interview with Office-in-charge, Patents Office

>

Attorney General's Chambers, Kenya).

With regard to the Trade marks, these are
registered locally as per the Trade Mark Act ‘
Chapter 506, Laws of Kenya. In the draft ?

Annual Report of the Registrar General °2r the year,19078

it is stated: _



141.

142.

143,

144,

145.
146,
147,

148.

-N17-

"Statistics of applications and registration
(wvith regard to Trade Marks) still reveal the
samc lively interest in the classification.- of
goods which relate to the patent medicine,
cosmetic and domestiec cleaning preparations,
clothing industries and the the food
manufacturing industries.,"

* A patent normally lapses at the expiration
of 16 years unless an extension is
granted. :

Who Controls Industry in Kenya? op.cit.,p.131

Mandel, op. cit., page B as per Mr. Mutunga's
cyclostyled reproduction (Mutunga 75/12,
Faculty of Law, University of Nairobi.

Ibid., p.15

In 1979 a further legislation was enacted as
the Trade Disputes (Amendment) Act (No. 3

of 1979). '
Sec. 9 of the Trade Disputes Act of 1961,

Sec. 20 supra

Sec. 21, Trade Disputes Act, 1964,

R. Hayman, Industrial Conflict and the Political
Economy:Trends of the Sixties and Prospects

for the Seventies, Quoted essay. in the Socialist
Register, 1973, p. 121.

It is also interesting that even trade union
leaders have joined the comprador class in

appluding the role of the multinational

corporations in the country. Thus the Secretary-
General of the Kenya Chemical Workers' Union,

Mr. Were Dibo Oputu notes that his union is grateful
to be associated with the growth of East African
Industries (affiliated to Unilever):

"We have noted with interest and encouragement that
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our dealinrs with Fast African Industries
Management dates baclk to 1960 when the parties
concerned first paved the way and

establisheqd good industrial relations an
atmosphere which continues to prevail up to
now." =~ '

Daily MNation August 17, 1974.

Daily Nation February 10, 1979.

The Standard, March 30, 1978.

-Federation of Kenya Fmployers Annual Report

1969.

Colin Leys, Underdevelopment in Kenya - Political

Economy of Neo-Colonialism (Heinemann, 1975),
p. 1li3. '

Ibido 3 p. 1"'3

Multinational Firms in Africa, p. 164

Tbid., p. 168

The company which is 100 per cent British
Imperial Chemical Industries (I.C.X.) was formed
in 1911. Between 90 per cent and 95 per cent

of the soda ash produced at Magadi is exported
mainly to the Far Bast, Singapore, Malaysia,

the Phillipines and is used in making glasses.
It prcduces 120, 000 tons of soda a Year but

is capable of producing between 200,000 and
250,000 tons a year.

The Weekly Review February 28, 1978.

‘The Minsiter, Mr. S. Oloitipitip made the

announcement at a  baraza at Lake Magadi after
togring the factory in .February 1978.

Ibid L]
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The Weekly Review, October 6, 1978.

Foreign Ovwnership and the Structure of
Canadian Industry, Privy Council Office. 1967,

p. 339.

In 1962, the US Congress added the Hickenlooper
amendment to the Foreign Assistance Act. The
amendment reguired the US to automatically

cut off all bilateral aid to any country that
expropriated private US property without fair
compensation or without taking the appropriate
steps. In 1972, through the Gonzalez amendment,
Congress applied the same principle to US support
for soft loans from the Inter-American _
Development Bank, th llocation of import quotas
for sugar, and all US contributions to the
international- lending institutions (World

Banlk, International Development Association,
Tnter-American Development Bank, “Asian

Development Bank)._

However, it should be noted that in 1974 when
Congress extended the possible scope of
sanctions against expropriation, the President
was free to designate countries against
appropriation, if he should determine "that such
designation will be in the national economic

interest (88 stat. 2067-68).

See The Qverseas _Private Tnvestment Corporation:
A Critical Analysis, prepared by the Congressional
Rescarch Service for the House Committee on

. Poreign Affairs (Government Printing Office,1973).

Among the other countries gaparb from the US) are
Japan, Canada, Germany, United Kingdom, Denmark,
Norway, Netherlands, Australia, Belgium and New
7ealnd. For more details, see the comprehensively
researched book, The American Multinationals

and American Interests by C.F. Bergsten, T.

fiorst & T.H. Meran (The Brookings Institution,1978)

The US company had put very little capital into
the undertaking and consequently when the 1locally
incorporated company had - liquidity problems, no
re money was forthcoming from America and so ICDC

mo
o take over the company completely.
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The charme was denied by the company, but

Mr. Matu Wamae, then a director of the

company, did concede that the emissions did
affect the taste of the water and promised that
the company would arrange to provide drinking
water to the 1local people at points canvenient
to them. (See  The Standard May 20, 1975).

The then Vice-President of Kenya (and now the
country's President), however, discounted the
claims of the company that the chemical wastes
from the company's factories were harmless. Mr.
Moi told Parliament (in 1975) that the _
polluted water of the Kerio Valley River had not
only killed crocodiles but also 3,000 goats
belonging to some of his constituents. He was
particularly critical of the c¢laim by Mr. Wamae
that no cattle and other animals had died after
drinking tne polluted river water and pointed out
that "it was no good making statements about
certain things without first making on on-the-
spot check."

See Kerio Valleyv Econoloegy at the Threshhold of
Radical Transformatidns : A Research Proposal
by Dr. J.W. Ssennyonga (Institute of African
Studies, University of Nairobi,Paper No.l24)p.1

"Although Kerio Valley is, in both physical and
human adaptational terms an ecological unit
with a peculiar ecosystem, this phenomenon has
been either altogether ignored or partially
recognised by researchers in the region."

The newly established Kerio Valley Development
Authority (through enactment in Parliament)

is a further agent of disrupting the ecological
balance in the area. The functions of the '
Authority are, inter alia,: .

(a) to plan the development of Kerio area (and
Turkwell catchment areas) and initiate pro-
Ject activities identified for such
planning through the Government,
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(b) ta initiate such studies, and to carry
out such surveys of the designated
area as may be considered necessary bv the

Government or by the Authority and to assess

alternative demands within the area on the
resources thereof, including agriculture
(poth irrigated and rainfed) forestry
wildlife and tourism industries, ’
electric power generation, mining, and
fishing and to recommend economic

priorities.

168. The Nairobi Times July 8, 1979.

S. Langdon, "The Multinational Corporation

169.
in the Kenya Political Economy", an essay in
Readinrs on the Multinational Corporation
in Kenya (Xaplinsky).

170. Multinational ®irms in Africa, op.cit., p.
168.

171. Daily Nation, September 2 1978.

172. Ibid. g
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174,

175.

176.

177.
178.
179.
180.

181.
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See booklet entitled The Kenya Shilling -
Within and across the frontiers by D. Ndegwa,
Governor, Central Bank of Kenya, p.21

J.0'Connor's statement is quite interesting:

"Tndirect control of local capital in Asia
L.atin America and Africa is pervasive: the
mobilization of capital control of sub-
contractors and other .suppliers, 'management
contracts' which afford foreign capital,
day-+t»~-day control of joint ventures, and
licensing agreements which restrict and
research' extend the sway of foreign
capital still further and multiply the
quantitative impact of the international
corporations on the mobilization of
resources abroad." The Cornorations and
the State-Essays of Capitalism and Imperialism

Report on the Colony and Protectorate of Fenya
for the Year 1953, Colonial Revorts (H.M. Sta-
tionery Office, London, 19504), p.85

Mohamed Jahazi (Second Reading of the Xenya
Broadcasting Corporation Nationalization Bilil,
Kenya House of Representatives Official
Report, First Parliament Vol. III, Part I,

Ibid., p.531

Ibid- > p' 531
Tbid, ;p- 534
Ibid., p. 534

Cc.A. Gerstacker, op.cit., p:10
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184.

185.

186.

187.
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Another reason could be protection from total
nationalization or as a method of getting
Government assistance in matters related to
engagement of expatriate personnel, import
licence Ssetc. =

o

napfrica: A new era in Banking'™ in The Times,
July 21, 1970. :

The Kenya Government also obtained a Lho4%
shareholdineg in <rindlays Rank International
(Kenya) Ltd. in which National %ZGrindlays Ban
held the rest of equity portfolio. )

Sir Cyril Hawker's statement, reproduced in
The Times, July 21, 1970. .

Ibid. :

Kenya Commercial Bank still retains a management
contract with Grindlays Bank International for
the supply of expatriate bank staff who

actually man the day-to-day policy trends and
general banking procedural matters.

Daily Nation, October 13, 1971.

Kenya's Industrial and Commercial Development
Corporation was set up in 1954 under the
Tndustrial Development Ordinance (No.63 of 195h4)
as the Corporation was then known. Its present
statutory form was created by the Industriale "
Development (Amendment) Act(No. 7 of 1967) al
The Corporation, which falls under the Mini-

stry of Commerce and Industry relies for

its day-to-day operations on direct capital
and- injection loans from the Government and
abroad, investments, and also from subscription
of shares of other companies and partici-
pants in various other enterprises.
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190. qee C. Harvey's eSsay, "ITnternational
Corporatiors and Fcopomic Independence: A
view from Zambia in the bool, Economic
Tndependence in Afrjca< ed. D.P. Ghal (E.A.
[iteraturc bureau LYo pp.182-189.

191. r'nlin Leyvs, nnﬁm:-_o‘_cvelopment in Kehya- -
Th Pelilical hconomy of Meo-Colonilalism ,

SUpra p.123

192. Essay in Sncialism in Tanzania Vol.2 Policies
odited by L. Cliffe & J. Saul (E.A. Publishing
House, 1973}, p. 308.

193. gee "Yugoslavia's New Investment Law,".
Seriven, Journal of World Trade Law, op.cit.

p. 95.

194, Chapter 113, Laws- of Kenya, Revised Edition
1967.

195. aunday Nation, December 8, 1974.

196. Tbid.

197. Budget Speech for the fiscal Year 1974/75

(1st July-30June) by Mwai Kibaki, Delivered to
the National Assembly on 12th June, 1974
(Government Printer) pp.9-10.

198. Employment , Incomes and Equality - A strategy
for Increasing Productive Employment in Kenya -
Tinternational Labour Office, Geveva,1972)

p-u53.

199. " Letter from Finance Manager, Kenya Shell Ltd.
to Deputy Governor, Central Bank, dated March 27,
1975.

200. ILetter from the Governor of the Central Bank

of Kenya dated July 20, 1953.
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202.
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207.

208.

209.
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Ibid.,

I1.0 Report, Employment, Incomes and
Equality, supra. P. h52.

Readingé on the Multinational Corporation

in Kenya, 166.

The UNCTAD Manufacturing Division, after

their survey of transfer pricing practices
estimated that perhaps one third of world
trade was intra-firm trade. Source: "Transfer
Pricing and the State®, Paper by Robin Murray -
presented at the Conference on Transfer
Pricing, Institute of Development Studies
University of Nairobi (March 6-10 1978.)

ghapter H97; Laws of Kenya, Revised Edition,
972.

Daily Nation, January, 10,; 1968.

Daily Nation, April 29, 1977.

naily Nation,April 4, 1978.

-

Frantz Fanon, The Wretched of the Earth,
(Penguin Books, 1967), p. 122

The Employment Act, Mo. 2 of 1976 (Effective
on May 3, 1976 as per Legal Notice No. 69 of

1976).

Circular letter_dated September 1, 1973.
Reproduced in Daily Nation, September 1, 1973.
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213.

21h.

215.

216.

217.

218.

219.

220.

221.

222.

The Standard, June 28, 1976.

ngpagt Africa Industries Supplement" - The
Standard, March 30, 1978.

The purpose of the Act (Chapter 504, Laws of
Kenya, Revised Edition 1972) is "to make
provision for the control of prices and

display of prices and for matters incidental
thereto and connected therewith". The most
important sections for purposes of this study
are sections 5 to 9. Basically, the Minister
for Finance has pover to fix maximum prices

as well as power to determine cost of goods

or of any service. However, all orders '
made under the quoted sections are subject to
approval by the Mational Assembly.

Naily Nation, December 8, 1974.

Ibid.

The purpose of the Act (Chapter 496, Laws of
Kenya, Revised Edition, 1977) is "to promote
the standardization of the specification of
commodities and to provide for the standardiza-
tion of commodities and commodities and codes
of practice; to establish a Kenya Bureau of
Standards, to define its functions and to
provide for its management and control..."

East African Standard. December 3, 19753.

For the complete list, see The Weekly Review,
December 15, 1978.

The Standard, December 15, 1978.

The Weekly Review, March 22, 1976.

Circular letter from the Governor of the
Central Bank, Ref. G.M. F03 dated 14/8/74,
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223. Letter from Local Director, Barclays Bank
International Ltd. to the Governor,
Central Bank of Kenya, dated September 2,

1974,
224, The Weekly Review July 21, 1978. _
225. East African Standard, March 25, 1972.
226. According to a_ publication by the Ministry of

Commerce and Industry (undated), the reole

of the Industrial Survey and Promotion Centre
was established in 1971 in order"to enable

the Kenya Government to take a more positive.
approach to industrial development through
catalytic action involving initiation and
evolution of ideas regarding potential
investment opportunities in industry. The
Centres' main function is to identify and
promote projects-by undertaking industrial -
surveys, pre-feasibility and feasibility
studies in appropriate cases. The Centre also
provides information and advisory services to
prospective investors and conditions and
procedures for establishing new enterprises.”

Tn interviews with officials of the Centre,it was
impressed upon the writer that the Centre is
gradually becoming important in evaluating new
projects and that accordingly no foreign major
projects can be established without the recomme-
ndation of the Evaluation Section which is
represented on the New Projects Committee.

-

227. R. Green in the essay, Political Independence
and the National Econcmy: am essay on the
political economy of decolonisation” in
African Perspectives ed. C. Allen, R.W. Johnson
{Cambridge University Press 1970) p. 303.
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228. See Appendix IT.

229. "phe Times 1000 1070-71," Times Newspapers
Ltd. n.d. 18,88.

230, Metal Box Annual Report 1971 ,pp.12,10.

231. W.J. Reader, Metal Box-A History (Heinemann
Ltd. 1976) p.T.

233. Continental Can {now known as the Continental
Group) is the world's larges® paclkaging
manufacturer. The cornerstone ol Wetal Box's
business, whether at home or abroad, was the
agreement signed with Continental Can in 1950.
Continental Can in 1945 were holding 100,000
Metal Box shares, about 6} per cent of the
equity, and 25,217 shares, 12} per cent of the
equity, in Metal Box of South Africa. The
agreement between Metal Box and Continental
Can was renewed in 1945 on virtually the same
terms as the original But the Antitrust
legisltion in the United States of America
did not favour the type of agreements being
entered to by Continental Can(dealing mainly
with patents and trade secrets) and Metal Pox
and toward the end of 1949, accordingly, the
American Packaging Corporation was forced
to choose the inevitable: to enter into new
agreements designed to put the two manufacturers
on a competitive footing in the sale of contalners
thus putting an end to the market-sharing hitherto
practised. The new proposals also entrenched
the co-operation between the two companies in
respect to the sale of technical knowledme -
Continental Can were to supply the reguired
technical knowledge with in respect to can
manufacturing. This was compieted with a
machinery agreement. There was an exclusive
right afforded to Metal Box in their own
factory, to buy Continental's machinery.

(N.B. Metal Box territory, for containers,
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and qontainer machinery, was defined as the

British Empire (except Canada, Australia, and

New Zealand) and Israel, for crown caps and

erown cap machinery, -United Kingdom, Irish

Republic, and South Africa). Within these

areas Continental Can gave Metal Box an exclusive
right to buy machinery at a 10 per cent discount

(or at cost plus 10 per cent if no price were quoted!

and agreed also to provide Metal Box with

technical information. ‘

The agreement between Continental Can and Metal ;
Box was terminated in 1977 when it became

evident that techriology had changed and that the
latter company had become only very remotely
dependent on American technology. Metal Box is

now free to pursue its separate way in can

making and so of course is the Continental Group.

Metal-Box - A History, op.cit. p.189

(N.BR. It was in 1948 that a new subsidiary

was set up: The Metal Box Company Overseas Ltd.

The initial idea was actually not to make it a
holding company controlling, Metal Box's

expandine activities in foreign parts but

rather in advance of nationalization. But
nationalization did not take place as feared

and accordingly the former factor 1later
predominated and the Reading-based firm later
became the nerve-centre of administrative control).

By late 1978, application was made by Metal

Box Kenya Ltd. to the Treasury for the company

to capitalise Kshs.13,426,670 of its unappropriated
profits through the script issue mentioned in the
text. Approval was granted in early 1979 and the
shareholding structure became as follows:

Shareholding Scrip Total

Before the Issue Shareholad
Serip Issue ing
Metal Box Overseas },000,000 2,000,000
Tndustrial® Commercial ’ ’ l ’ 6,000,000
Development Corporation
(ICDC) 773,333 386,666 1,159,q0¢

Tndustrial Development
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Bank (IDD)

Building Lta.
R.A. Fanju

266,668 133,334 400,002
Development Finance
Comp.ci Kenya (DFCK) 266,667 133,333 400,000
Tndustrial Promotion )
35,200 17,600 52,800
9,600 4,800 14,400
A.W. Investments Ltd. 9,600 4,800 14,500
Kenya Commercial
Bank Nominees Ltd. 9,600 4,800 14,400
TOTAL 5,370,668 2,685,333 8,056,001
c

236.
237.
from the German
238.
239.
(ii) a sliding scale
Total
240.

N.B. Fractional srares arose on ICDC and DFK
i.e. on halif-each; DFCK surrendered its A half
share in favour of ICDC.

" see Appendix IIT for the comprehensive list of

the products manufactured by Metal Box Kenya Ltd.

Letter from ICDC Ref. PE/15/2/pl6/p89 dated
February 2, 1965, acknowledring receipt of letter
concern dated February 5, 1965.

IcDC Letter PE/15/2/p67/p90 dated February 15,1965.

envisaged plant were:
500 to 1,000 pieces per day of -4 gallons square ti
similar to the standard kerosene container which has
a filling hole in one top corner.

The characteristics of the

1CDC suppested two methods of valuing shares which
esmack of "bazaar-type of bargaining":

(i) splitting the difference between the par value
of ¥shs.20 and the market value of shs.23 to ICDC

as follows:

10,000 shares - shs.22 per share
10,000 shares - shs.23 per share
15,000 shares - shs.2l4 per share
25,000 shares - shs.25 per share

K& 71,750

For many years, the company's total financial
commitments by way of cash injection from own
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resources towards increased investment has been
less than Kshs.l40, million whilst the return from thl
business through outflows overseas has been :
very ahead of that figure.

The Dividend cover ratios which ICDC took into
account were as follows:

1964/65  1965/66 1966/67 1967/68

Profits available

for distribution 112 156 . 146 100
Dividends apaid ~_10 _ 94 125 125
Retained 42 62 ‘21 (25)
Dividend cover 1.6. .1.7 1.2 0.8
Dividend % T4 7.5% 10% 10%

242,

_243.

24y,

245.

246,

Bushell v. Faith' (1970) A.C. 1099, Hse of Lords,
England.

Company Instruction No.18 was passed by the

Board Meeting of January 11,1979 and set new limits
thus cancelling the earlier company procedures in thi
regard as per Company Instruction No. 11 dated

8, 1976 (cancelling Company Notice No. 133 of

April 30, 1974.)

The Multinational Corporations in Africa - A
Document prepared by the UN Economic Commission
for Africa (Rex Collings, 1972), p.3.

The entire Agreement is reproduced in thi
as Appendix 1IV. 18 study

Holmes, The Common Law (1923)
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250.

251.

252.

253.
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R. Pound, An Introduction to the Philosophy
of Law Based on the Storrs Lectures delivered

to the Law School of Yale University in the

school Ycar 1921-22 (Yale University Press,
1922, 1954),

C.V. Vaitos, "Bargaining and the Distribution of
Returns in the Purchase of Technology by
Neveloping Countries”, essay appearing in
Underdevelopment and Development ed. H. Bernstein

(Penguine Books, 1973) pp.317-8

—_ '
See Appendix Ylwhich illustrates the Personnel

"Structure in 1978.

7

Vaitos, op.cit., 133

It should be ‘noted that the adaptation of
imported machinery was carried out quite

creatively:

"Perhaps the classic case , of growth through
imitation of foréipn technology is the Japanese.
Originally the country earned a somewhat derisive
reputation fo slavish copying, even duplicating,
equipment the use of which was not understood.
With time, however, and especially after World
War IT, Japanese 1imitation became highly
adaptive to local conditions and ultimately

gave way to an independent capacity to innovate.
In such technical fields as Photography after
starting out to reproduce the German models

the Japanese developed their own independent

and highly - quality innovations."

C.P. Kindleberpger, Economic Development (MeGraw-
Hill) 2nd Edition.

See V.T. Vittachi, "The Ideology of Foreign
Aid", Newsweek Aupust 27, 1979.

Vaitos, op.cit. , p.321

U.S. Senate, 85th Congress, 1st Session, study
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on The International Patent System and Foreign
Policy, Washington. 1957, p.3

—
\A
254, Letter reproduced as Appendix JLE, 3
255. S. Amin, Imperialism and Unequal Development

(the Harvester Prass Ltd., Copyright: Mont
Review Press, 1977) p. 25. g nthiy

256. Board Meeting, Metal Box Kenya Ltd., March 16. °
1973, Minute 13/73. i
| -
257. This refers to Appendix <¥¥, supra.
258. Dividend Payments
Gross 73/74 TU4/75 75/76. 76777 77/78
Gross 2,200,00 4,000,000 3,000,000 5,000.000 4
Withholdi- SR -~ & S »000,000
-ing Tax 330,000 600,000 450,000 . 750,000 600,000
Net 1,870,000 3,400,000 2,550,000 ﬂ,250,000 3,”00,000

(Source: figures supplied by the Financial Controler,
— Metal Box Kenya Ltd.)

259, Apart from the loans granted by the Industrial
Development Bank and the Development Finance i‘nmnany
"of Kenya, the company has also been enjoying o
. overdraft facilities from Barclays Bank Kenya

Ltd. at levels ranging from Xshs.l0 million

to Kshs.30 million. The overdraft facility was
increased recently after the Government decision
that companies in priority areas 1ike manufactu-
ring could borrow up to 100 per cent of their
equity. Also alternative arrangements have been
made to replace the present Stgf 1 million
S overdraft ?acility with Bareclays Bank

in London by arranging an initial Kshs.30 million
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doliar finance through Citibank, Nairobi.

Exchange control approval in this

T . regar

been granted and the finance will beg bg tgzs
discounting of dollar Bankers Acceptances in

New York market. -

The cash projections period January 1979 to March

1979 are shown as Appendix - VIIL

260. The following company's forecast
: y of Cu
Account borrowings gilves a good idea o?riﬁg
-type of the nexus. between the local company and

the parent company in the UK.

Jan. 3979 Feb.1979 March 1979
UK £000's
Excluding Betacans
Currenc Account 937
Balance b/f {(Overdue ' g 796
Tinplate) 257
Charges 38
Ooverdue Tinplate ' 28 90
Invoices 395 : b7y 275
1,627 1,488 1,161
Remittances ex Kenya 257 218 141
Remittances eX
Barclays 395 h7h 275
97> 196 745

Retacans Ltd.

Balance 8

Charges - & 8

Remittances 8 8 é

Balance d é =
8

261. Derrick Wyatt, "Choice of Law in Contract"
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The Modern Law Review, Vol 37, 1974, p. 405.

262. Tnternational Licensine Agreements ed. G.M.
Polilzien & G.B. Bronfen (The Robbs-Merill Co.

Tne. 1965) p.5.

263. wm.H. Muller & Co. v. Swedish American Line Ltd.
5ol . 2d 506 (24 Cir. 1955), Cert. denied,
350 U.S. 903 (1955).

264. Article 3, paragraph 2 of the Yugoslav Foreign.
' Investment Law, 1978. :

265. Metal Box- A History, p-181
266. Tbid., p. 181
267. Within the meaning of the !Monopolies and Merger

Acts, 1948 and 1965, a monopoly exists in any
industry where any supplier controls one-third

or more of the supplies.

268. mhat is., of the type used for packing processed
foods such as fruit, veretables and meat. These
nans are made on high speed automatic equipment.

269. The European Commission has taken a very strict
view of discounty systems granting fixed or
aggregate rebates. They are considered
violatinns of article .85(1) of the Treaty of Rome

(European Rconomic Cormmunity).

270. “ia
f Sec. 1 of Sherman Act in the US prohibits contracts
combination or companies in restraint of trade. ?
Sec. 2 prohibits monopolization or attempts to |
monopollze any part of interstate trade or

commerce or the foreign commerce of the U.S.



271. Re European Sumar Cartel (1973) C.M.L.R.,65

272. Report compiled by Mr. P.C. Harris in accord
- - by N a
with Minute 235 of the 15th Meeting of the —
) DFFCK Board (letter to chief executive oTfficer
by Mr. Harris dated June 26, 1965).

273. The projected company, African Can Corporation
Ltd. had an initial authorised and issued capital
of £70,000 consisting of 170,000 ordinary
shares of shs.20/- each. The total capital cost

was to be £42,500.

Sponsors included two local financial institutions
a firm of local merchants and two German firms ’

as follows:

(1) East African Industrial Promotion Servi
: ces
(K) Ltd., the main sponsors and
co-ordinators of the project.

(2) Transacandia Ltd. - a firm of loecal
merchants, importers and exporters who had
for some years been closely associated with
the East African packaging industry;

(3) Bochumer Chemie Imhausen Co. m6H (BOCH) or
Hamburg, a firm of industrial consultants;

() Karges - Hamma (KH) of Braunshwerg

- Germany, a firm exclusively engaged’in the
manufacture of machinery for producing tin
cans and a}ligd products, who had degigned
built, commissidoned and operated such planté
in many parts of the worid.

(5) DFCK.

It was proposed that a technical co- ' .
was to be proviqed by the German company_Ka§§§§3t1°“
Hamgmer §3rba fixed fee of up to £20,000 which was
to. be pail Yy issuing up to 20,000 ordi "
in ACCL at par. ? rdinary shares
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The setting up of the project was contigent
upon Kenya Meat Commission and the Soroti
Factory between them agreeing to take a total
of 10 million meat cans per annum, and Kenya
Co-Operative Creameries together with fruit and
vegetable canners 4 million A 10 cans and 5
million round 6 oz cans per annum, a total of
19 million cans per annum.

Letter from Manager of DFCK dated July 9, 1965
to ICDC Executive Director Ref.6/3/12.

See Metal Box Kenya Ltd. Board Meeting Minutes
of March 3, 1972. :

Metnal Box - A History p.194

Ibid. pp.203-4

This is a word in Kswahili meaning ordinary people,
the common people or simply the bulk of the
indigenous people whose common denominator

seems to be lack of economic strength.

production Report for June and July 1976 for
the Board Meeting of Metal Box Kenya Ltd. held
on September 10, 1976.

In 1974 Kenya Meat Commission put a claim of
K£200,000 in respect of below-quality cans .

.B8tocks at KMC had become hollow tops. These
cans became hollow tops some three months after
peing packed. Such cans were admittedly in an
unsatisfactory condition "but not necessarily
dangerous." (Board Mecting Minutes, January 9,1975)
About 12,000 To 15,000 cans manufactured during that
period were in U.K. and between 17-,000 and 20,000
cans were stock held by K.M.C. All K.M.C. séocks
which were sent out between November 1973 and
July 1974 were being withdrawn from markets in the
U.K. Stocks of cans at K.M.C. at Athi River were
not to be distributed. The.actual K.M.C. claim
was as follows: -
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(a) Local claim - Kshs.1,300.994.
(b) U.K. claim - Stg.£.132,860.

See Naily Nation, June 14. 1979.

Notes to Agenda for Board Meeting on March 5,
1976, Production Report for January 1976.

This is a novel by Upton Sinclair. Published
in 1906 The Junple describes the factory-life in
Chicago in the rirst years of the twentieth

century.

r.I11ich, "Outwitting the 'Developed' Countries"
essay in Underdevelopment and Development,
op.cit. , PP.” 3f2-364.

Mahﬁood Mamdani. Politics and Class Formation
in Uranda (Heinemann, 1976), p.267.

p. Jalee, The Pillage of the Third World
(Translated from the french by Mary Klopper,
Monthly Review Press, 1968) p. 79.

¥ Stewart, Egchnology and Underdevelopment
(The Macmillan Press Ltd.) p. 123.

The Pillage of the Third World op.cit. p.73

Imperialism_and Unequal Development, op.cit.,p.26

(N.B. "UNCTAD had made estimates of the direct
costs involved in overt technology transfer. The
estimated costs of payments for patents, licences
know-how, trademarks, management-and technical feeé
were $1500 million in 1968, or nearly 0.5 of Gross
Domestic Product, and 5 per cent of exports.

These figures need revising upward to include
underpayments through transfer pricing, and to
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include the cost for technology transferred
implicitly via foreign personnel, not

involvin~ over( %technolepy contracts. Imports
of machinery, e¢quipment and chemicals cost

Third world countries $18,420 million in 1968.
Assuming one-tenth of this cost was a return on
the technology involved in t heir production,
this would more than double the cost of techno-
logy transfer, bringing it up to 10 per cent of

exports. "

UNCTAD has also estimated the likely rate of
incerease of overt technology payments:it .is -
estimated that these payments will rise by around

- 20 per cent per annum €0 1980, raising the

total cost to $9000 at that date, or 15 per cent
of total exports. Assuming that the non-

overt costs rise in line, then by 1980 as such
one-third of third werld export receipts may
be required as payments for technology."

steward, Technolocy and Underdevelopment, op.cit.

pp.123-4

mTechnology and Underdevelopment, p. 124

Article 22 para 2 of the Foreigﬁ Investment Law
of 1978. For more information see John G. Scriven,
nyugoslavia's New Investment Law", Journal of

" World Trade Law, Vol. 1% No. 2, March/April 1979,

venith Radio Corporation v. Hazeltine Research, Inc
595 U.5.100, 89 S.Ct.1562 (May 19, 1969, B

Tn the UK, the Restrictive Trace Practices Act.
1956, provides for the exemption of certain
agreements from registration.

clause 14 of the Agreement between the UK company
and its subsidiary 1in Kenya.

Imperialism and Unequal Development, op.cit. p.77
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Some of the claims by the local subsidiary

tha* profits have been reduced by low prices.
all wed by the Price Controller on its products
do not carry much weipht as the factor here
mirht be inability to cope with the bargaining
competition in the plastic sector. The

company has asserted that if it is not allowed
to increase its prices and the present rate

of wages continues, "then there 1is not a

great deal of future... in the plastic
operation." Hovever, the company's excuse for
jow sales performance has been questioned by
one of the shareholders, the ICDC. At the Board
Meeting of January 26,1273, the ICDC representative
noted that there were other plastic companies in
Kenya vhich were not continuing to show losses.
He knew of one or two companies which made
profits and re-invested the profits. He wondered
whether the reasons given were contributory

to the losses at Ruaraka, or whether there

could be defects in management and marketing
which also were responsible for the unsatis-

factory situation.
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297. Julius Nyerere,.Freedom and After (Oxford
University Press) 1968.

298. R. Blackburn, "The Unequal Soéiety in th
Tncompatibles, pp.19,37. -

299. Lall, "Medicines and Multinationals - Problems
of Transfer of Fharmaceutical Technology to
the Third World", Vonthly Review/p. 25. /supra

Note, however, that advertising directly to

- consumer can create warraties to them. 1In 1932
American case Baxter V. T¥ord Motor Corporation
the manulacturer was held to be liable because
a windscreen advertised as shatterproof did in
fact shatter when struck by a stone.

Mp. Joseph Kamotho, MP for Kangema constituency

00 .

3 when contributing to the dcbate on the Medieal
practioners and Dentists Bill in July 1977.

301. ngtandard Doctor", The Standard, December 12,
1976.

302. The Times June 7, 1976.

303. Quoted in M. Muller in "Drug Companies and the
Third World" New Seientist Vol.70, No. 998,
April 1978 p. 216.

- 301, The following quotation from Harvey Teff's book,

Thalidomide - the legal aftermath (Sexon House)
1976, p.10, is appropriate:

tpyrsuing a personal injurious claim through
1itigation is not the happiest of experiences
at the best of times. It need hardly be stressed
how much more ‘intimidating and distressing such 3
project must have been for parents pitted
against a powerful company with the finanecial
resources to withstand and unsuccessful outdom
while needing all their innter strength to ®
cope with the day to day reeds of their chilq

and survive intact as a family unit, oren
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Unpublished LL.B.IIT Dissertation; available
in the University of Nairobi, Main Library.

Harmondsworth Penguin (1968) p.53.

Ibid.

See the summary of the concessions by Stephen
Langdon in "The Multinational Corporation in

the Kenya Political Economy", an essay in
Readings on the Multinational Corporation in Kenya

op. ¢lt., p. 1l72.

Richard Eglin, "The Oligopolistic Structure and
Competitive Characteristics of Direct Foreign
Investment in Kenya's Manufacturing Sector".
essay in Readings on the Multinational

Corporation, p. 119.

Ibid.

British American Tobacco, Annual Report, 1967.

Wish regard to price fixing, U.S. Trenton

P-tteries case (273. US 392) uvffers the establisheq
“Tegal position. In this case, 82% of the market

in pottery fixtures was controlled by 23
corporations who had. conspired to fix prices. The
issue was whether this action by the companies

was in itself a violation of the Sherman Act

or whether the effect on the public was good or

bad. The Supreme Court held that this was a

per se violation and went on to say:

"Phe aim and result of every price fixing agreement
if effective, is the elimination of one form of
“competition. The power to fix prices, whether
reasonably exercised or not, involves power to con-
trol the market and to fix arbitrary and
unreasonable prices. The reasonable Price fixeq
today made through economie and business changes
becomes the unreasonable price of tomorrow., =
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Once it is established, it may be maintained
unchanged because ol the absence of

competition secured by the agrcement for a

price reasonable when fixed. Agreements which
crcate such potentizl power may well be held

to be in themselves unreasonable or unlawful
restraints, Without the necessity of minute
inguiry whther or particular price is reasonable
or unreasonable.” .

—

313. See Appendix '?III.YK

314, mhe Standard, May 17, 1979.

Government of Mexico, Law _on the Transfer
of Technolomy and the Use and mxploitalion of
Patents and rrade Taris (n.d.) sorward, p.4

315.

®, Kaplinsky, "Tnappropriate Products and Tech-
nigues in UDC's: The case.cf Traoal-fast Fords

L] -I_’ - L} .
in Yenva “yopling Paper" Supra

The Science and Technology Act, No. 3 of 1977
(Government Printer) :

316.

317.

gee a letter to Daily Wation, August 27, 1976
hy Dr. Mugo on "Tpaditional Medicines and
1 Poaching' bY foreigners " Shown here as

" i e
AppendlX VEEEV I

318.

319. Transfer of mechnology-Policies relating to

' technology of the countries of the Andean Pact
their foundations. A study by Junta del Aerde
Ae Cactagena at the request of the UNCTAD
Secretariate UNCTAD TD/107/107 9 1971) p.26.

The above figures are taken from an internral
memorandum between Treasury officials dated
17th August 1978.

320.

321. Hilary Ng'weno, "Jugglirg the Profits"
World Paper, May 1979 p.7. For some solid ang
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comprehensive analysis, it is a must to

read the article, "Export Oriented Growth: A
larre International Firm in a Small Developing
Country" by R. Kaplinsky (December 1977) -
unoublished. Here it is worthy quoting some
points made by Kaplinsky regarding Del Monte
(note that the author does not refer to .

the company by name but from the profile given,
there is no mistaking that the company under
discussion is Del Monte). "It would appear
that the balance of the advantage lies with

the company rather than with Kenya. This can be
illustrated in a number of ways. The operation
in Kenya has led to:

(1) A substantial loss of foreign exchange
might be occuring due to the apparent
underinvoicing of exports.

(2) A consequent loss of tax <reyenue: (and
: foreign exchange) due to artificial
tuynprofitability' of the subsidiary.

(3) Substantially reduced employment
implications and increased imports due
to the use of estate cultivation rather
than smallholder cultivation of pineapple.

(1) Subsidised 'loans’ to the company through
accounts receivable.

(5) A situation in which tariff concessions
designed to make exports from less
developed countries more profitable have
acerued to the company rather than to Kenya.

(6) Apparently high commission rates form manage-
: ment and technical services, given that
subsidiary already pays the full costs of the
recorded personnel and their families.

(7) Substantially reduced bargaining power in
the future since the company has achieved
a nearer monopoly for over thirty years ;
International Chamber of Commerce rather™
than in terms of Kenyan procedures, and

(8) A continuation of these trends since
service layments have been timed to reduce
future profits. .

/ and all Aianntes are £to be set .
= of tled in tepr
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327,
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Kaplinsky, "Export Oriented Growth: A Large
International Firm in a Small Developing
country". p. 7

Application to the MNew Projects Committees
for Approval fﬁrfigdustrial Project - Form A.
See Appendix EXY

P.A. Sawyer, ed. East African Law and

Sociel Chznge (Fast African Publishing House, 1967)
Tntroduction, p.9.

airvan, FEconomic Natiqnalists v. Multinational
Corporations: Revolullonary or Evolutionary
Change?" in Multinational Firms in Africa

op.cit. p. 52.

Pheroze MNowrojee, "pyblic Fnterprises and Co-
operatives in Kenya and Tanzania - Some Comparative
Tllustrations", East Africa Law Review . Vnl. 5
Mos. 1 * 2, 1072 pp. 11fS-1fRa,

cee Georsge Goyda, "The future of Private 3
Fnterprise: A study in Responsibility (1951) -
article reproduced in Who Controls Industry

in Kenya, op.cit., pp.200-41, and also reproduced
in J.W. Katende , M.R. Chesterman, P.A. Thomas

and S. Mann's, The Lawv of Business Orpanisations

in East and Central Africa (E.A. Literature Bureau,

- 1976), p. Hol.

Traditionally, English company law does not,
with one or two minor exceptions, directly
recognise the interest of corporate employees:
"on the whole the employee, as far as
Fnglish company law is concerned, might
as well not exit : directors cannot,
in exercising their powers, take direct
account of the interests of the employees™
(See Wedderburn, Company Law Reform, Fabigmn
Tract 363(1965), p. 1B. LR

Neverthe less, there has been a demand in the
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UK for genuine Workers' participation in

the running of industry. That is why a Committee
of Inguiry on Industrial Democracy was appointed
under the Chairmanship of Lord Bullock. The
Bullock Report (Cmnd 6706 (1977) recommended

the introduction by law of a system of
industrial democracy in all companies employing
more than 2,000 employees. Employees and share-
holders should be given equal representation on
the board and there should also be &n indepe-
ndent co-opted third element on the board.

The Bullock Report has been said to constitute
by far one of the most thorough and thcughtful
examinations of the impact of employee partici-
pation on the customary rules of company law.
Effective employee representation on the Board
will undoubtedly brinf-fundamental changes in the
ovnership rights of shareholders. Company Law,
as Lord Bullock points out, is presently
"jargely based on the concept of ‘ownership"

a situation, if structurally changed wounld bring
about far-reaching interactions in the class
structure in the capitalist edifice: (See D.D.
Prentice, "Employees' Participation in Corporate
Government - A Critique of the Bullock Report",
Canadian Bar Review, Vol. LVI, p. 289.

The inability or unwillingness.to change the
economic structure to meet the intended reforms
will make the whole exercise futile:

", ..A growing number of laws considers
workers'! representation as one of the
outstanding points of 1legal reform.
Nevertheless, terms like ‘'participation'

tco-determination' and ‘'workers representa-
tion' are used for concepts which lastly
have nothing more in common than the
wording. Furthermore, in spite of the
widespread claim for co-determination,
no law has up to now clearly defined its
aims and consequences. On the contrary
in order to facilitate compromise,
preferences is given to a sometimes
hopeless ambinguity of expression
ingeniously concealing the real
.implications. In fact Workers' representats
reflects the wish for co-determination in G
the true sense of the word. Hence no lay
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introducing participation will ultimately
assist replacing its company law by an
enterprise regulation dominated by

radically changed decision-making procedures.
Co~determination is however by no means only
a problem of reorganizing enterprises.

It also affects collective bargaining and
strikes. Whoever supports the claim for
participation should therefore openly state
whether he is willing to accept these conse-
quences and to what extent.

_Source: An Article "Workers Participation
in the Enterprise-Transcending the Company
Law"—- in Modern Law Review, Vol.38, Jan.
1975, No. I p. 21.

329. M. Mann, consciousness and Action Among the
Western Working Class.

Julius Nyerere, Presidential Circular No.l

0.
32 dated January 10,1970.

331, M. Mwanda, NUTA: Its Organisation, Operation
and Role in Pcst-Arusha Era, Examination Paper,
University of Dar es Salaam 1972, p.30

H. Mapovu, The Organisation and Participation of

B Workers in Tanzanla, Economlc Research Bureau
Paper no.i2-1, University of Dar es Salaam, pp.
14-27.

333, Nowrojee, "Public Enterprises and Co-operatives

in Kenya and Tanzania - Some Comparative
T1lustrations™ p. :

h. Samir Amin in his _Introductioﬁ "The Multinatio
33 Corporation in Africa:"he International Capita1?a1
ism" in Multinational ipms in Africa, supra, p.1l6

335, Quoted in New York Times, September 22,1973,p.3%7
336. gilvin Brucan, "Locking theChastity Beltg", ¥orld

Paper, May 1979, p.6
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Girvan, "Economic Nationalists v. Multinational
Corporations :Revolutionary or Evolutionary

Change?" op.cit. p. 37

T. Shivji, "Tanzania : The Silent Class Struggle
essay in Socialism in Tanzania supra, pp.313-}

Ibid., pp.317-8

See Christopher Mulei, "The Predicament of the Left
in Tanzania®" FEast Africa Journal, August, 1972

yol. 9 No. 8.

Panaf Great Lives, Kwame Nkrumah, (Panaf Books
Ltd. 1974) pp. 108-10. _

Ras Makcnnen, Pan-Africanism from Within
(Oxford University Press 1973), p. 2U5.

Report of the Select Committee on Criminal Law
relating to Capital Punishment in Felonies
TParliamentary Papers 1819 Vol. 8(1) no. 585,8)

Palmer, "Evils Merely Prohibited", article
in Rritish Journal of Law and Society.
vol. 3 No.l, Summer 19376.

McGregor, "Social Research and Social Policy in
the 19th centruy", (1957) VIII.

Onesmus K. Mutungi, Business Organisations and
the 'Africanization' of Commerce and Industry
In Kenya- A Dissertation subhmit+~q to the Yale
Taw School in partial fulfilment. of the
requirements for the Degree of Doctor of the
Science of Law. _

Tom Hadden, Company Law and Capitalism, supra
pp.xxiii and h77.

J.T. Winkler, Review of Company Law and _Capitalis
- m




349,

350.

351.

352.
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Society Vol. 1 No. 1 , Summer 1974,

¥illy Munyoki Mutunga, The Rent Acts and the
Housing Problem in ¥enva - A Dissertation

submitited in part fulfilment - of the Degree

of Haster of Laws, the University of Dar es Salaanm,

1974.

Ibid., P- 141

T. Szentes, "Status Quo and-Socialism", Essay
in Socialism in Tanzanila Vol. 2, op.cit.,p.346.

Letter to P.V. Annelov, Marx/Engels, Selected

VWorks, Moscow 1962; Vol. II, p. H4i6.
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