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ABSTRACT

The study sought to establish the use of reconciliation by the East African Court of Justice
(EACJ) in dispute resolution by member states. The study’s main objective was to determine the
extent to which the EACJ effectively utilized reconciliation as an ADR mechanism. This study
was guided by the theory of Liberal institutionalism which argued that the only way which the
use ol reconciliation and the ADR mechanisms can be successfully adopted in the EACJ and the
justice systems of the EAC member states is through strengthening of the regional institutions
such as the EACJ so that they can cause spillover effects to the justice systems.of EAC member
states. This theoretical framework was also backed up by a conceptual framework which
hightighted the independent variable, the dependent variables and the intervening variables. The
study sought to test two hypotheses, first that, the existing mechanisms in EAC]J justice systems
does not adequately support the use of reconciliation as an ADR mechanism in the day to day
affairs of EACJ. Secondly, that there exists serious legal, administrative and policy loopholes
which do not support the adoption of reconciliation as an ADR mechanism in the justice system
of the EACJ. The study established that both hypothesis one and two are true and correct.
Secondly, that the EACJ is facing serious financial, administrative, human resource incapacity
and legitimacy challenges which make it unable to adequately adopt the use of reconciliation as
an ADR mechanism, Consequently, that most EAC member states are not willing to fully
embrace the use of reconciliation as an ADR mechanisms in the justice systems of both the
. EAC) and their national justice systems. The study recommended that, the EAC needs to learn
from the EU experience on the strategies they undertook to factor in the use of reconciliation and
other ADR mechanisms in their justice systems, that there is need for a total legal, policy and
administrative overhaul of the EACJ so as to streamline its activities including a creation of a
new directorate of ADR mechanisms where reconciliation will be factored in. That; there is need
for the EAC to look for alternative sources of finance rather than wait for the subscriptions from
the member states, this will enable it to have enough finances to facilitate the use of
reconciliation. Finally, that, a serious sensitization campaign should be undertaken to
conscientize the EAC citizens on the existence of ADR mechanisms within the EAC justice

system.



CHAPTER ONE: INTRODUCTION

1.0 Background of the Study

In the Aftermath of the second World War, states realized that the only way of ensuring that
there is global peace and security in the international system was by ensuring that justice is
accorded to all, whether an individual person or to a state or non-state actors (Haas, 1968). This
line of thinking made democracies all over the world at that time to enhance their justice systems
by incorporating reconciliation as an Alternative Dispute Resolution mechanism within their
Jjurisdiction. This led to spillover effects whereby most states in Europe embraced reconciliation
among the disputing parties as an alternative dispute resolution mechanism. This practice of
reconciliation was also adopted by the European Union in the late 1950s as a strategy of settling
any emerging interstate disputes between member states. All these practices according to

Lederach, (1997) have ensured that justice can be accessed by all.

The United Kingdom according to Bloomfield, (2003) has also been noted as the key European
Country which has -embraced ADR as a strategy of ensuring access to Justice. This has been
done so through the adoption of appropriate policy measures, statutory as well as administrative
measures that will see to it that ADR mechanisms succeed. This practice of embracing
reconciliation as part of the ADR has been widely embraced in the European Union Court of
Justice whereby some disputes that involves states have been settled out of courts through
reconciliation. Not only has the court of the European Union managed to ease its burden, but it
has also succeeded in ensuring that cases are dispensed with expeditiously. As a result of these,
the practice of reconciliation as part of the ADR has been embraced in the entire EU by the
member states through spill-over effects. Therefore, the sum-total of all these, is that the Justice
systems of these developed countries has been strengthened through the utilization of

Reconciliation as part of the ADR mechanisms.

In the African continent, the practice of reconciliation as a part of the ADR mechanism was used
in Rwanda in the aftermath of the 1994 genocide (Risagara 2008). This is whereby the Gacaca
courts were set up to deal with perpetrators of the genocide against the victim. Through the
Gacaca courts, a lot of cases were dispensed with and harmony in society was ensured. The other

benefit that the use of reconciliation had on Rwandese Justice System is that it boosted the levels



of confidence that the Rwandese had on their courts. To date there are adequate mechanisms that
have been put in place in Rwandese Justice System to make it embrace reconciliation as part of

the ADR mechanisms.

The use of reconciliation as an alternative dispute resolution was applied in the DRC Vs Uganda
case at the International Court of Justice. The DRC had sued Uganda over unjustified invasion
and illegal extraction of its mineral as well as natural resources. The ICJ fined the Republic of
Uganda with heavy fines and penalties that was to be paid to the DRC. The Republic of Uganda
in response had to plead with the ICJ to allow it have an out of court settlement with the DRC
through reconciling, a prayer which was granted. As a result of the continuous reconciliation, the
two countries have continued to maintain a close diplomatic relations and its levels of co-

operation and inter-state trade has been enhanced (Rwigamba, 2005).

In the East African Region, there have been quite a number of interstates dispute, these disputes
have been as a result of states pursuing their national interests which in most cases are
contradictory to those of the neighboring states. As a result of these conflicts, the East African
region has experienced serious interstate conflicts over boundaries, trade disputes, the question
of immigration as well as the issue of cross border security just to mention but a few. These
states have found it difficult to meaningfully engage in regional integration because of the
existence of too much suspicion and interstate disputes. This situation informed the framers of
the EAC treaty to adopt the use of reconciliation as an Altemative dispute resolution mechanism
within the East African states. The East African Court of Justice also has allowed the use of
pacific means of dispute resolution among member states. Migingo Island was once brought
before the EACJ and subjected through arbitration. However, despite the use of pacific
settlements of disputes within the EAC, there is no clear impact on what reconciliation has
delivered in terms of conflict resolution in the East African region since there is escalation of the
number of conflicts as time goes by to an extend where some member states are threatening to go

to war with each other,



It is due to the above reasons that this study intended to determine the application of
reconciliation as an Alternative Dispute Resolution by the EACJ in Dispute Resolution among

the member states.

1.1 Problem Statement

Maintenance of international peace and security is the hall mark of the various regional
integration initiatives across the world. Among the many things that regional bodies do is to
provide for an avenue of which states belonging to the same regional body can resolve their
differences amicably without going to war or degenerating into inter states conflicts. Therefore,
accessing justice is one of the fundamental rights that a state enjoys in the international system.
States and governments within regional organizations or within global institutions must therefore
do all that is within their means to ensure that there is an enabling legal as well as policy
framework which ensures that every state can easily access justice (Mutua, 2008). This is for the
reason that most of the regional organizations in the world are states based and they are
controlled by the member states unlike in the European Union where the organs of the various
regional bodies have been given more powers to have a total jurisdiction over member states.
The International Court of Justice has provisions which allow the use of reconciliation as an
Alternative Dispute Resolution mechanism between any disputing states. However, despite the
existence of this provision, states are still engaging in conflicts which makes them appear to be at
war with each other, for instance the economic crisis in Greece saw other European countries to
be in conflict with Greece as a result of massive migration of the people of Greece into other
European states. The United Kingdom was unable to settle the disputes it had with other EU
member states which resulted into the BREXIT vote which saw UK moving out of the European

Union altogether.

The same case applies to the East African Community, whereby there exists the East African
Court of Justice. Under the treaty of the EAC, the EACJ has been allowed to make use of the
Alternative Dispute Resolution Mechanisms in resolving inter states dispufes, therefore the
EACI for instance embraces the use of pacific means of settlement of disputes. However, despite
all these provisions by the EAC treaty, the practice of reconciliation as part of the ADR

mechanism has not been backed up by sufficient pieces of legislation and the necessary policy



framework which will ensure a smooth operationalization of reconciliation as part of the
Alternative conflict resolution mechanism across the board in the East African region. This
makes the EAC member states not to pursue this line of action because they feel they will not get
justice (Mutua, 2008). Again since the revival of the new EAC which adopted the EACJ that
embraces reconciliation, there has been an increase of the interstate conflicts which begs the
question WHY? Are the ADR mechanisms really being used to address these cases? for instance,
Kenya and Uganda over Migingo Island, Kenya and the Republic of South Sudan over the llemi
Triangle, Uganda and Rwanda over the Border disputes, Rwanda and Burundi over cross border

conflicts just to mention but a few. This study therefore asks why this is the case?

A number of studies have been done on this area of reconciliation however there is no single
study which has looked at the use of reconciliation in the East African Court of Justice hence a
study gap. Among the existing studies that have been done in this particular area includes;
Masika, (2014) who did a study on “The role of reconciliation in divided societies, a case study
of the Kenyan Truth Justice and Reconciliation commission. Rwigamba (2005) who did a study
on “Justice and reconciliation as instruments of political stability in post Genocide situations: A
case study of Rwanda. Affrifah, (2015) who did a study on “Alternative Dispute Resolution as a
tool for conflict Resolution in Africa, case study of Ghana and Wafula, (2014) did a study on the
Role of the church in promoting reconciliation during the post-election violence in Kenya (2008-
2013). Despite the fact that these studies focused on the role of reconciliation in various
jurisdictions, these studies came up with mixed findings on the actual role that reconciliation
plays in conflict resolution. Also as it can be seen from the existing studies, none of them has
focused on the role of reconciliation as an Alternative Conflict Resolution mechanism in the East
African Region or within the regional organization hence the existence of a knowledge gap
which this study aims at filling. The overall gap which this study sought to fill were the strategies
which needed to be adopted in order to fully embrace reconciliation in the justice systems of the
East African states.

For that reason, study purposed to examine the role of reconciliation as an alternative Conflict

resolution in the East African region. The East African Court of justice was adopted as a case

study.



1.2 Research Questions
This study was guided by the following research questions.
i. To what extent does the East African Court of justice effectively utilize reconciliation as
an alternative dispute resolution (ADR) mechanism?
ii.  What are the existing legal and policy loopholes which hinders the use of Reconciliation
in the East African Court of Justice?
1.3 Objectives of the Study
The study was guided by the following objectives.

i. To determine the extent to which the East African Court of justice effectively utilize
reconciliation as an alternative dispute resolution (ADR) Mechanism.
ii. To determine the challenges that the East African Court of Justice experiences while

trying to use Reconciliation in resolving disputes among member states.

1.4 Justification of the Study

This study had two justifications; academic justification and policy justification.

Academically, this study established that a number of studies that have been done have focused
on the roles of the truth, justice and reconciliation commissions, the church and the community
as the agents of reconciliation in society. These studies ignored the fact that there are no
adequate legal as well as policy provisions that enables the practice of reconciliation to be
anchored in the justice systems of the East African states and by extension, the East African
Court of Justice. The study therefore contributed to the expansion of knowledge in as far as the
East African Court of Justice is concerned. The findings and the recommendations made by this
study was useful to the law students, students of conflict, political science and international
relations and those students of international studies, not only did it create a platform for
academic discussions and but it also formed a basis for further research,

In terms of policy Justification, this study identified a number of gaps in the existing policies and
legal frameworks in as far as the practice of reconciliation in the East African Court of Justice is
concerned. As a result of this, it was established that member states within the East African
Community were unable to settle their disputes through reconciliation. Secondly, the ripple

effects of these administrative, legal as well as the policy gaps have made it difficult for the



regional organizations all over the world to prosper and stay in harmony. This to a greater extent
infringed on the rights of a number of states across the East African states. Through filling in of
these policy as well as the legal gaps, the study was useful in strengthening the EAC treaty and
the justice systems of the member states as it informed future legal and administrative reviews.
Similarly, the findings and the recommendations made by this study to some extent informed the
art of policy making and created a basis for comparative analysis between the justice systems of

other regional bodies in other jurisdictions.

1.5 Scope and Limitations of the Study

This study critically analyzed the use of reconciliation as an alternative dispute resolution
mechanism by the EACJ. The study focused on the role of reconciliation in the justice system of
the East African Court of Justice between the periods of 1999 and 2019. This was necessary in
that was the period when the new East African Community was revived and the new Treaty
establishing the EAC embraced reconciliation as part of the ADR mechanisms were operational.
The study focused on the East African Court of Justice and all its organs. This was because these
organs mentioned were critical parts of the justice systems in East African states that in one way

or another assist in the dispensation of justice to all the citizens of East Africa.

Among the limitations of this study was the problem of accessing information from the EACJ
since it only allows states to go before it and not individual person. The other challenge is that of
confidentiality and anonymity of the respondents. This study noted that the provision of the
EACI is a judicial body that mostly settles inter-state disputes therefore some officers may not be
willing to share sensitive information with the researcher because of fear of victimization, being
quoted as well as fear of contradicting their bosses.

Secondly, the researcher has noted that most of the judicial officers from the EACJ member
states were always busy and getting an appointment with them for an interview was hectic since
their diaries were always full. The third challenge was that some of the respondents in this study
were lawmakers in the East African Legislative Assembly for the reason they were in charge of
policy making. The lawmakers were ideologically indifferent hence fail to offer objectivity in

this study since it was noted by several scholars that the law makers from the East African states



were part of the elites that were the stumbling blocks in ensuring that the judicial arm of their
respective governments properly functions and dispenses justice to all.

However, despite all the above limitations, the researcher explained everything to the
respondents and got their consent prior to interviewing them. Secondly the researcher sent the
interview guide to the respondents prior to the interview. The respondents were at liberty to
ignore the items on the interview guide which they were uncomfortable in discussing. Finally, in
order to avoid bureaucratic challenges, the researcher had in possession of a valid. passport, The
University of Nairobi’s introduction letter and the researcher’s national identity card. These

documents were relevant to the researcher as they assisted in identifying to her respondents.

1.6 Definition and Operationalization of Key Terms

Justice: According Lederach (1997), justice refers to “the virtue which renders to each his own.”
For the purposes of this study, justice refers to the rights that are given to individuals through
reconciliation as an alternative dispute resolution mechanism. It will also mean all those legal
and policy frameworks which have been put in place to support the use of reconciliation as an

Alternative Dispute Resolution in the Justice Systems of the East African Court of Justice.

Reconciliation: According to Bar-tal (2002) reconciliation refers to “a psychological process for
the formation of lasting peace”. For the purposes of this study, reconciliation meant the
transformation of identities and values regarding interactions, altitudes, behaviors and
interactions that parties in a conflict have towards each other with a view of fostering co-
operation and diffusing tensions. It also meant the practice of states settling their disputes out of

court through forgiveness and embracing one another.

Alternative Dispute Resolution Mechanisms (ADR)

According to Kauffan, (2001) it refers to the extra-legal measures such as arbitration,
reconciliation, mediation, conciliation, use of good offices that have been adopted and accepted
as ways of resolving disputes in society. For the purposes of this study, Alternative Dispute

Resolution mechanisms meant the use of reconciliation that has been accepted by the East

African Community treaty.



1.7 Literature Review

This section dealt with the question of the conceptualization of the concepts of justice, and
reconciliation. Secondly the section focused on the subjects of the legal framework alluding to
reconciliation as one of the ADR mechanisms in other jurisdictions and in Kenya as well, the
concept reconciliation and the implications it had on the justice systems of various countries.
Finally, the remaining sections focused on the challenges that reconciliation as one of the ADR
mechanism face in developing countries. The section gave a conclusion at the end of it all and
the ideas of the scholars on this particular issue were cited, compared, contrasted, critiqued and

concurred with. It is at that point that a knowledge or literature gap was established.

1.7.1 Conceptualization of the Concepts of Justice and Reconciliation

Justice according to Lederach, (1997) refers to “the virtue which renders to each his own.”
According to Mutua, (2008), there exist two types of justice systems, namely; Retributive justice
system and the restorative justice system. He acknowledges that most countries especially in the
third world states promote retributive form of justice whereby the offenders must be punished
through court fines, sentences, as well as jail terms as a way of serving justice to the offended.
Restorative justice on the other hand according to Bloomfield, (2003) refers to that kind of
justice where the focus is not just punishing the offender but to restore social relationships

between the offender and the offended in an out of court settlement of disputes with a view of

establishing or re-establishing social equality in relationships.

The major challenge that the justice systems of many developing countries encounters according
to Mutua, (2008) is that they have been overwhelmed by the number of cases that are brought
before the law courts. He argues that almost all the courts of law beginning from the lowest
courts to the h'ighest courts in the land have huge backlog of cases. This situation leads to
situations where there are a lot of delays in serving justice to both the offender and the offended.
Secondly, Kagwanja and Southall, (2009) argues that many states in the developing world
continues to be haunted by the crisis of state formation hence a lot of societal divisions starting
from the family level, community level and societal level all the way to the national level. In
such kind of scenarios according to the authors, it is very hard for individuals and communities

to trust one another, therefore there is a major belief in developing countries that, every dispute



however minor it is must be settled before the courts of law and true justice cannot be achieved
through reconciliation hence the idea of frequent filling of cases before the law courts despite

high backlog of cases and the lack of enough capacity of the judicial arm of government.

Affrifar, (2015) observes that most states in the developing world have started embracing the
idea of reconciliation in their justice systems through restorative justice as advanced by Boutros,
(1992). This according to the author was because the judicial arm of governments realized that
unless they embrace alternative disput