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ABSTRACT

This work has been as a result of two perplexing views
ssed in other works on the subjects, shariah and Islam
st the Adigo people. On the Shariah, attention was drawn on
attitudes of orientalistic scholarship on the Shariah.
fically this has been an attempt to counter the doubts and
-icism expressed in other works on the validity and
nticity of the Shariah as a system of law and doubts on its

~es as viable for a system of law.

This survey therefore is an attempt to explain the Shariah and
fy the doubts about the sources of Shariah. While other works
to term the sources of Shariah as 'alleged’ our study attempts
xplain what the shariah is , what are its sources and what is
scope of these sources in the formulation of the Shariah. On
sources of Shariah, this study defines the meaning of each one

hem and proceeds to articulate how that particular source can

sed to formulate the Shariah.

Collaborative evidence on all sources of Shariah is sought to

fy the authenticity of the sources. It is found herein

lence from the Quran that explains why the Quran can be used as
urce of Shariah. Thus on the authenticity and validity of the

-iah, this work contributes to knowledge and explication



, sources of shariah and their limitations in the corpus of

.c jurisprudence.

>n the Adigo, concern has been on the fact that Adigo people
ndigenous and Islam as a religion has been alien. This has
the basis of some scholars to contend that the traditional
jce of inheritance of the Adigo is in conflict with Islamic
ings and practice of the law of succession. Basically the
ged ' matrilineal practice of the Adigo has been argued as the

r that has shown the conflict between Islamic and traditional

ice.

An attempt has been made to discuss the emergence and spread
slam amongst the Adigo. The spread of Islam was not
.aneous. The gradual acceptance of Islam may have led to cases
wrallelism. However the trend did change and strict Islamic

-ice has been observed.

Since the law of succession has been explained as the born of
sntion between Islam and traditional Adigo practice, this
sy has specifically dealt with the principles of the two
-ms of law in order to compare them and discover the conflicts
possible accommodations. our intention here has been to

nose the problem and look for possible solution.

The Islamic Law of Succession is thus jinvestigated in its

lopment during the Jahilliya period. The reforms introduced by

xida



iran and the general exposition of the shariah and its rules
plication give the corpus of the Islamic law of succession.
yme has been done 6n the Adigo people. Basing our findings on
sthos and principles which are the guidelines on the
istration of the law of succession, we find that the Adigo

tional practice is minimal, naturally its towards extinction.

However the study did reveal that, the Adigo traditional
jce of 'Kuhala Ufwaa' which is synonymous with inheritance has
patrilineally based. The notion that Adigo are traditionally
rilineal society becomes rather inconsistent when reference is
to their practice of inheritance. Further, Adigo people
mporarily recognise and trace descent both patrilineally and
lineally. This makes it similar to the Islamic practice of
oning family relationships. However amongst the Adigo the
snt group has been found to have certain advantages over

wer in the life of an individual.

In practice of the law of inheritance, there has been minor
licts contemporarily. This has been as a result of the Islamic
aning observed amongst muslim youth who aspire to be governed
-he Shariah than the traditional practice. How Islamic
ation has managed to achieve this, and what challenges it might

faced may be of interest to other researchers

xXiv



INTRODUCTION

MENT OF THE PROBLEM

characteristic of an Islamic society may be identified as one
ding relationship with the larger world of Islam, making it
of a wider Islamic community (Umma). It is furthermore a
ty that traditionally considers itself Islamic in both a
ral and a religious sense, and is so considered by other
s adjacent to it or otherwise in contact with it whether these
r groups be Islamic or not. Ssuch a society, within the
xt of 1Islam, is one that exhibits the structure and
ization of societies that are not only acephalous and

tarian, but also one that is both in its professed religion

'ulture.

Islam as known perhaps more than any other religion, provides
its practitioner a corpus of a near total social order. The

wic state, like the whole of what one might call Islamic

wology, views the Dar al-Islam (Abode of Islam) as one vast
jeneous common-wealth of people who have a common goal and
iny and who are guided by a common ideology in all matters,
spiritual and temporal. The entire Muslim Umma lives under the

iah to which every member has to submit, with sovereignty

nging to Allah alone.



Muslim people, however, have different ethnic and cultural
ns, geographical situations historical backgrounds and present
conditions. The 'Muslim world' is likewise undergoing
oportionate but rapid transformation. The changes occurring
st many Muslim societies, differ in scope, intensity, and
ity. Traditional cultural patterns, are in process of
lution. There are cleavages in almost every sector of life,
eas, institutions, between generations, and among classes and

iInities.

In places where ethnic societies embraced Islam, the Shariah
xpected to dominate their 1lives. These ethnic societies,
rer, have been seen to have their own customary laws and
tices. It is 1likely these societies practiced customs in
llel with Shariah, even at times at variance. Analysts have
been pre-occupied with those features of traditional cultures,
h  affect the direction and content of change and the
ptivity of a society to innovations. Such conditions of flux
be unmistakable signs of internal changes in the value system
, society to innovations. This change may be unavoidably
owed to some degree of secularization and a shift from
criptive to principal value orientation. The acceptance of a
lar orientation on religious, social and cultural matters could
niversal in many Muslim societies, but attitudes towards the
lems created by it differ in every case. Wwith all this, there

a4 likelihood of a steady trend towards secularization in




-ional institutions amongst ethnic communities that embraced

The Adigo are an Islamized Bantu Society, who have their
nctive culture, and uphold their traditional values according
eir own weltanshaugen (world view) . After embracing Islam
was an encounter between their traditional values and the
iples of Islam. Most traditional Adigo values in conflict
Islamic ideology had to change. This is so because Islam
res all aspects of life of its adherents to be regulated by
shariah which is Divine and therefore perfect; perfect and
fore complete; complete and therefore final; final and
.fore unalterable. In this sense, Islam had a great impact
the traditional institutions of the Adigo.
-itance' is one of the social institutions greatly influenced
»th Islamic Shariah and Customary law and practice
jst the Adigo®. To Islam vis-a-vis Adigo custom, inheritance,
~jally its ideology and laws, are the most important. The
wic law of inheritance is central in the Islamic and religious

Accordingly "... the laws of inheritance form a vital

. .

gjral part of the family laws of Islam..." in a sense may be

to constitute its focal point’.
The importance of inheritance, and its ideology may however

petween the Adigo customary law and the Shariah. The family
he most sacred social institution in Islam, as well as amongst

Adigo, but the Islamic family structure may not be the same as



igo family structure. The Adigo family can be matrilineal,
ineal and Bilineal. Heritage rights are in accordance to the
ure of an individual family. Inheritance amongst the Adigo
es also followed one's clan. With the adoption of Islam, the
abandoned (or they had to) those traditional practices which
in conflict with the Shariah, a factor noted as causing
le amongst the Adigo‘. The nature of the trouble and its
are, however, not explained in detail, though a clue is given
"... a few Digo have adopted the patrilineal system and this
ijably causes disputes since their (Adigo) claim to inheritance
hold if carried to a Shariah court"’. We have tried to show
er that the patrilineal system practiced by the Adigo was not

result of Islam alone. Infact it might be that, it was the

al practice amongst the Adigo.

The nature of relations between the Islamic law of succession
he Adigo customary law of inheritance clearly indicates the
ict between 'traditional' ethnic, and the 'modern' Islamic.
is thus a disparity amongst the Adigo between the new and the

Inevitably the Adigo underwent change, thus what
orphosis of society may have forced such a dramatic rethinking
stablished values within the contemporary Adigo in its
mary law of inheritance and the various relationships between
\digo customary law of inheritance and its impact upon the

jce of the Islamic law of succession is the subject of this

Lry.



RESEARCH METHODOLOGY

The study was primarily based on qualitative field and library
\rch, participant observation, open and closed ended
views. Two categories of informants were interviewed. These
Muslim scholars, mainly Madrassah Teachers, Mosque Imams and
s, the second group comprised of Adigo sages. For the first
jory, the Islamic philosophy of inheritance was investigated.
second group discussed the alleged ideology of Adigo
lineal inheritance and the development of the Adigo rules of

-itance.

Oral interview were conducted of as many informants as
ble and as of various areas where the Adigo lived in order to
y cross section of the population. Caution was also taken to
-view a considerable number of informants and avoid possible
r7idual biases of the informants, especially in the areas of the
ns of some clans. This seemed to raise eyebrows because some
; originated from slavery and a number of informants needed the
dence of the research in order to reveal facts. Only men
-mants were interviewed because the women approached for
‘-mation directed the researcher to male relatives. The
wrcher found out that questions of law were mainly discussed by
who only became members of the Ngambi council. This also

\ys some inconsistence with the alleged matrilineal practice of

\digo.



The unstructured open and closed ended interview schedules
ndix I & II) were used for the purpose of guiding the
rcher on the appropriate questions to be posed to the
mants. These were not distributed as such. Tapes were used
cord these interviews. Some informants however did not like
dea of being taped due to reasons best known to themselves, in

cases the researcher took notes on the discussions.

OBJECTIVES OF THE STUDY

Today, Islam is the religion of an overwhelming majority of
digo. Islam is therefore expected to be the focal point
n the society, though somewhere else it is noted that the
ity still subscribe to traditional customary practice, most of

are at variance with the basic teaching of Islam.

This study aims to provide a critical analysis of the Adigo
c societys' understanding, interpretation and practice of its
mary laws of succession, at the same time being Muslims, their
ice of the Islamic law of succession. The study however bears
hd that the Adigo are Muslims, thus culturally and spiritually
of the Muslim world hence bound to the Shariah. It is within
cope of this survey to understand contemporary Islam amongst
digo society along with its initial potentiality for its
ion, with particular emphasis on the Adigo traditional

mary laws of inheritance, and the Islamic law of succession.



The inquiry investigates and attempts to analyze what inbuilt,
ctural mechanism helps to perpetuate traditional values in the
tice of inheritance, and what values enhance the Islamic
tice of inheritance. This study shall also investigate the
itional and Islamic norms and mores that motivated the Adigo to
it and inhibit change and those which hindered change. Further
his study will attempt to investigate the relationship between
Adigo ethnic ideology and the Islamic philosophy on matters

erning inheritance. Additional objectives are:

To add to the available, historical, anthropological,
philosophical and sociological works on the Adigo, a
socio-religious analysis of the aspects on inheritance,

touched but not elaborated by previous works.

To attempt to show the Shariah law of inheritance when
interpreted, can accommodate many aspects of the
customary laws of inheritance that may be currently seen

as innovations.
To analyze and explain arguments, both for and against

the concerned laws for the benefit of the Adigo people

and other interested parties.

THESES



Aspects of the Adigo customary law of inheritance cannot co-

exist with Islamic law of inheritance.

The matriliny of the Adigo is the sole factor responsible for
the conflict between the Adigo customary law of inheritance

and the Islamic law of succession.

EMS ENCOUNTERED

Major problems encountered during the field work included
liable means of transport. Kwale District where the Adigo live
vast area. Covering the entire district proved difficult in
hort time allowed for field research. The researcher depended
blic transport which was unreliable on many occasions this
ins why the researcher concentrated on areas that were easily

sible from the main Mombasa - Lungalunga Road.

It was also found that a lot of time was needed to arrange for
views with some principal informants. Though the Researcher
it a point to have the interviews done spontaneously, whenever
ndents were available, it certainly became clear that other
mats had more information, and there was need for more
views. Arranging for more interviews was a bit difficult
ng that respondents also had other things to do. Reconciling
wo was a challenge to the researcher. Many times respondents

not keep time and often interviews had to be rescheduled.



The researcher also experienced some financial constraints,
ially when covering distances which were far apart using
c transport. Though the University offers research grants,

is usually inadequate to cover all the research expenses.
ATURE REVIEW

The primary sources upon which we have had to rely on the
- of the Shariah are works done by prominent Muslim scholars
Abul A'la Maududi in Islamic Law and Constitution 1960,
rahman Doi's Shariah: The Islamic Law, (1984), Fazlur
n's Islam (1966) and A.A.A. Fyzee's A Moﬁern Approach to Islam
) and Outline of Muhammedan Law (1964). Secondary sources are
done by the Orientalists which includes Ignaz Goldziher,

h Schacht, N.J. Coulson and J.N.D. Anderson.

Maududis work, Islamic Law and Constitution (1960) stems from

‘ime of the formation of Pakistan as an Islamic state, thus
s from the need of the Pakistan polity to be based on
tions and principles of Islam, as explained in the Shariah.
is text Maududi explains how the Shariah can be implemented in
odern states. The set up of the book is important in that it
't a time when Islam was passing through one of its most
al periods, where the chains of political servitude were

n in many Muslim states, where intellectual and cultural



ents aiming at Islamic renaissance were emerging throughout
uslim world. It was a time where everywhere Muslims were on

arch.

Thus out of a period where Muslim Pakistan had recently
ed from political slavery, Maududi offers a translation of the
ic ideology and how it can be put into practice to enable
ing Muslim societies reconstruct their socio-political life in
dance with the Islamic ideology which is not Jjust a mere
ction of dogmas and rituals but a complete way of life; an
liment of Divine guidance for all fields of life. These may be
te or public, political or economic, social or cultural, moral
gal and judicial. Maududi gives an explicit methodology on
pplication of the shariah amongst Muslims despite the many

ral and political interferences that Muslims may find

elves in.

Muhammad Muslehuddin's Philosophy of Islamic Law and the

talists, is yet another treatise by a Muslim scholar on the
ah. It is a direct answer, and an Islamic view of the
hief' done to the Shariah by the orientalists. Critical
ed by Muslehuddin are the distortions done by the orientalists
e question of rational interpretation of the Quran and vis-a-
he Shariah. The notion that the intellect of man and whatever
een decided by the use of that intellect must be good in the

 of God' is critically analysed and an Islamic alternative is

10



in the fact that its not that Islamic Law has been revealed
he benefit of man hence maslaha or public interest is all
ant, rather, that maslaha has to confirm with the spirit of
svealed law. Thus being the Divine law, the Shariah cannot be
>d to the vagaries and whims of human reason, and has to be

~ved in its ideal.

'he definition of Shariah is given (p. xii) which enables the
- to embrace and appreciate the caution that needs to be taken
rrying to comprehend the Shariah. Analogy as is used in the
yh is said to have been preferred to reason because, reason is
-t to change and also liable to err, hence, 'reason' is
iinate to analogy. Though analogy came to be seen as a source
7 because it was used to decide on the caliphate, Muslehuddin
it right that, in reality, analogy is only a derivative, a
> proved by the fact that whatever it extracts from the texts
1 and Sunnah) is not law as such but has to be authenticated

na to attain the status of Law.

Still to preserve the law in its ideal form and to protect it
st the encroachment of the fallible reason, Ijma has to be
iinate to the original sources. The idea that jurists can
their opinion on matters concerning the Shariah and their
>n' be binding upon the Umma has been taken by orientalists,
the opinions of the jurists is law. Muslehuddin takes issue

-his and equips that their views (scholars), as such, are mere

i



ns and not the law. Thus the divergence of opinion among the

s should not be seen as tensions and conflicts in the Shariah

'n order to explain the Shariah in the contest of other
s of Law, Muslehuddin has compared the philosophy of the
vh with aspects of law in general thus gives a discussion of
s law!; an exposition on Bentham's philosophy of Law and the
as explained by Greek philosophers. For our study
wddin's intellectual discourse has been relevant because it
s the Shariah in a clear view to both Muslims and non-Muslims.
;lamic ideas on the principles of Ijtihad, Qiyas and Analogy,

san and al-Masalih al-Mursalah have been relevant especially

se it was the only work written in English language that
ally analyses the orientalists' view on the philosophy of the
vh and also uses the popular theories of Law used by the

-alists to exonerate the Shariah from the prejudices made by

\bdulrahman Doi's Shariah: The Islamic law (1984) makes
sis of almost all aspects of Shariah. He starts with
itions and proceeds to outline the sources of Shariah and the
development into the different schools of thought. Part II
i's work deals with aspects of Family relationships and the
ion of the Shariah on them. Issues like marriage and its

ionships are discussed according to the Shariah. Part 1V

12



sses the details on the law of succession (mirath) aspects
shares of each heir, and ways of disposal of property are
-ated. Doi's work however is more of a Sunnite interpretation
» Shariah. Nevertheless it has been resourceful to our study,
lally so because it gives the corpus of the Islamic philosophy

leritance.

\.A.A. Fyzee in A Modern Approach to Islam attempts to give an

» experience of the problems experienced when the Shariah

into contact with customary law. A unique approach is
>d by Fyzee in his notion of "reinterpretation" of Islam.
suggests a philosophical re-interpretation of Islam in those
s of Muamalat, a fact deeply rooted in Fyzee's 'western
nic orientation'. His discussion on the theory of Ijtihad is
ant to this study, since it is our adopted theory to explain
] aspects of the Islamic law of succession and the customary

f succession of the Adigo.

In Outlines of Muhammadan Law (1964) Fyzee outlines the

»s of Shariah and its development. He discusses the sects,

formation and the differences in their interpretation,
~ation. Problems encountered, are highlighted though examples
ostly drawn from India, The Sunnite and the Shiite law of
itance is discussed in Chapters XII and XIII respectively.
h Fyzee uses examples amongst the Indian Muslims, he

ights the global problems with communities that had their own

13



and had to change them to accommodate the Shariah. This
fies the need for such a study on an East African ethnic

nity.

We have found that the systematic study of the law from the
rn vantage point begins with the work of Ignaz Goldziher
) who is among those who founded the modern science of
mics' or Orientalism. Goldziher's career as a scholar spans
decades from 1870 to 1921 when he died. It encompasses
ibutions written in German, French and English. Goldziher
mizes the orientalist tradition in that his scholarly study of
 is primarily removed from the actual cultural context of
.. He was a Hungarian Jewish extraction and experienced
cution of anti-semitism in the fact that he never held a
rsity position despite the depth of his scholarship. His only
to an Islamic country consisted of eight months spend between
cus and Cairo in 1874, where in the latter case he was the

non-Muslim student to enrol in Al-Azhar University. His
edge of Hebrew led easily to the study of Arabic and Islam.
te this, Goldziher also ascribed the authorship of the Quran
rophet Muhammad (p.b.u.h.) and makes a number of other

ments that are distinctly offensive to Muslims.

Joseph Schacht continues explicitly in the tradition of
iher (cf Preface to the origins of Muhammadan Jurisprudence,

as is regarded as the pre-eminent orientalist scholar of the

14



ntil the very recent period. 1In addition to his Origins, he
e author of Introduction to Islamic Law (1964) and numerous
s and treatises on the law. He may be credited with his
ration and analysis of the writings of al-Shafii, with respect
e traditions emanating from the prophet as the sole basis of
octrine. Schacht's focus on this 'master' of one of the
ls, stems from his interest in the development of legal theory
;1am itself, the essentials of which were outlined by him
$1). origins is thus mainly an assessment of al-Shafii's
ht and a deep probing of the history of traditions of the
et. He as his predecessor, Goldziher, agrees with the
ion that Hadith and Sunnah only began to gain currency in
~after the death of the prophet and his companions i.e. in the
ation of the 'successors' in the first century and half of
6, He sees in al-Shafii' the rescue of traditions and the

ing of them in law and theology.

His Introduction to Islamic Law (1964) is a much more general

ment of the subject. During the intervening years since the
cations of Origins, his terminology underwent an evolution
the characteristic orientalists' 'Mohammadan' to Islamic.
book corresponds to the demise of colonialism in many Muslim
ns of Africa and Asia. In his discussion of Islamic law in
volume he aptly describes the Shariah and Figh as having
oped as a jurists' law where legal science and not the state

d the primary role in determining legislation. His discussion
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he nature of Islamic Law' Chapter 26, summarizes much of his
talistic view of the law, which is that; it is fundamentally
d and therefore to a certain degree irrational; it is a
matic body of doctrine, but legal concepts are abstract and
ng in positive content, the law has a private individualistic
cter guaranteeing the rights and personal privileges of all
iduals, the traditionalism of Islamic Law, viewed as beginning
the closing of the door of interpretation (bab al-Ijtihad) is

ps its most essential feature’.

In both ~hie ~Oriains . .and Introduction, Schacht is
helmingly concerned with legal theory and the purity of the
es and jurists' treatment of them. The secular character of
aw is not addressed as such, except as deviations in applied
rom the original sources. While admitting of modernist trends
e law from the Ottoman period to the Anglo-French occupation
slim territories, these influences are regarded as altogether
ing the pure system of law, rather than being a part of its
nal development. It is the reception of Western political

which, in Schact's view, has provoked the unprecedented
ent of modernist legislation in the twentieth century®. Indeed
fers to 'modernist legislative interference with Islamic law’
ites the haphazard and arbitrary character of the legislation
' has not sprung from any genuine demand but from governmental
vention'®. 1Indeed and in a sense Schacht has become more

ic than many Muslims in his 'Sympathy' and demand for the
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nal purity of Islam and the law. As with Goldziher, this is
d by his own scholarly distance from modern times, i.e.

eenth and twentieth century development.

Schacht's last work, published in 1974, five years after his
. is an edited volume entitled The Legacy of Islam. His death
indeed leave a vacuum among senior Orientalist scholars of
ic law in the West, one soon to be filled by N.J. Coulson, who
together a different manner of scholar. The volume (edited
C.E. Bosworth) is in many ways a culmination of Schacht's
ong development as a scholar of the 'theology' of the law and
.. "Islam in Africa and Asia", "Islamic Literature", "art and
tecture", and a host of other topics are covered in the volume
11 as Schacht's last statement on Islamic religious law which
condensation of general points made in the Introduction to
\ic law. While there is much to be criticized in Schacht by
contemporaries', his works remain a basic starting point in
itudy of Islamic Law in English language. Unto themselves in
sontext of current scholarship, they are insufficient but as

essential orientalist treatment of the Shariah they are

eptionable.

Another towering figure in the orientalist tradition regarding
aw is J.N.D. Anderson. Unlike Schacht, his scholarship has
- almost exclusively with positive law and the application of

1ic law in contemporary Muslim countries and regions. Anderson

17



lso a host of articles on specialised topics in the law and
sform. His scholarship has always been expansive topically
eographically as represented by Islamic Law in the Modern

(1959) and Family Law in Asia and Africa (ed) (1968).
son's work is without peer as a survey of the applied Shariah
variety of historical and political contexts from Northern
ia to India and Malaysia. To his credit Anderson is among the
orientalist scholars to take a serious scholarly interest in

in Africa, frequently collaborating with his colleague,
sr Trimingham. From his research in Africa and Asia, his
sst took more general concern with questions of law and the

opment in the less developed countries.

Although a healthy departure from many of the orientalists’
y held biases regarding Islamic 'theology’, Anderson's work
within the tradition because of the close association with
olonialist authorities that is so evident in Islamic Law in
a'’, and the usual distance from the subject matter of study
characterizes orientalist scholarship. The aforementioned
o, while truly a classic survey, was nonetheless the result of
month visit to African Colonies with brief visits to three
countries. The work represented is prodigious, and few would

pt such a project today, but Anderson everywhere must have had

ssistance of colonial authorities and their sanction of his

rch.
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A progressivist and modernist though, Anderson still evidences
tyranny for the reformist movements which have resulted in a
jed perspective on Islamic Law in a variety of circumstances.
rer he, as compared to his predecessors applauds the reforms
speaks frankly about progressive and retrogressive change in
Shariah affecting the status of women in the Sudan. Indeed
~son may have been faulted by some Islamic scholars for his
srnist' bias which is alleged to be pro-western in the sense
positive change is viewed as emanating from the West. The
nent follows that any move in the direction of 'westernization'
oso facto part of the trend towards modernization. Anderson
been lumped with other orientalist scholars in one critical
»w'2 However his central contribution in my view, rests in the
ilation of resources and legislation affecting the law and its
stion in a wide variety of geographical and historical
exts, and

ng systematic statements about overall trends.

Perhaps the last of the orientalist scholars of the law is
Coulson and his work already reflected the change in approach

thinking which is transforming orientalists scholarship . His

entitled, A History of Islamic Law, 1964, a large section of
h deals with modern legislation, was strongly criticized by
cht (1965) in an article which contrasts the major views of

rnism and traditionalism . His sharpest break with Coulson is

arized thus:
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[ think on the contrary (to Coulson), correct
appreciation of the history of Islamic Law shows
rhat it developed into its final, rigid form by

1 natural and almost inevitable process

(cf my origins, p. 55) and that the modernist
novement, though taking place in a situation which
parallels that of the earliest lawyers of Islam,
really constitutes a break with the immediate past
and can hardly be said to Preserve the continuity
of Islamic Legal tradition®.

'he outcome of the struggle between traditionalism, as
sented by Schacht, and modernism, as represented by Coulson
nderson, makes it clear that the latter is the contemporary
rical trend in Islamic legal scholarship. In fact Schacht
to acknowledge this when he says in the same article that the
ct of the history of Islamic Law in Western scholarship has

gone a fundamental change in the last fifteen years'.

Coulson's career, in a way, began with this sharp contrast to
ork of Schacht, although both scholars agree on the central
of al-Shafi'i in the development of the Law. Coulson went on
tablish himself as one of the important experts in Islamic Law
1e English language. His series of lectures given at the
rsity of Chicago Law School were published as conflicts and

on in Islamic Jurisprudence (1969) and represent a good

ment of Coulson's non-static view of Law as opposed to the
ity in the Law of which Schacht speaks. In this essay Coulson
poses a number of principles held to be characteristic of the
for example: revelation and reason, authority and liberty,

20



ity and change. In consideration of each, Coulson explores
1sion, the opposition of a Law which is at once both divinely

ed and interpreted and administered by human beings.

oulson represents a break with the Orientalists' tradition in
e does not speak of the 'claim of Quranic revelations' or of
lleged' Hadith. He is more respectful of Muslims' beliefs,
s in part because he spent a year as a Dean of the Law
y at Ahmadu Bello University in Northern Nigeria, but also
e the style of scholarship in the West on Islamic topics is
ng towards a less ethnocentric view of Muslim institution.

oulson's Succession in the Muslim Family (1971) is a

ght of his scholarly career as it is a systematic elaboration
~ of the most difficult topics in Islamic law, that of
tance. As such it is a most welcome contribution to the
me, and it was a great assistance to the present study.
n emerged from the orientalist tradition but his work
ent certain distinct break with it. Despite of this,
.ism on orientalist has not been lacking amongst Muslim

rs and also from those in pursuit of fair academic discourse.

‘azlur Rahman reacted in a passive way to the offense against
ligion of Islam conducted by the orientalists and has sought
-rect the inaccurate descriptions of Islam. Rahman in his
Islam" (1966) devotes almost an entire chapter to a critique

dziher, Margouliouth and Schacht on law and their treatment
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> sources of Shariah. Through his view as a Muslim scholar,
snormity of the assault on 1Islamic beliefs and sacred
tions is conveyed. Otherwise the book is a basic description,
rive treatment of the development of Islam including major
sne on the law. The law as understood primarily from its
os, especially the Quran and sunnah, and the various schools
lamic jurisprudence, to which the orientalists have devoted so
time, are relegated to a secondary historical place. Most
is devoted to philosophy and sufist thought than to doctrinal

rences.

one of the earliest and most outspoken critics of orientalism
,. Tibawi who suggested the relationship between orientalism,
body of knowledge and system of analysis, and Zionism, as a
sophical and practical political system. He complains that
rientalists as a group, possess an attitude to Islam which is
ng in the most elementary sympathy for the Islamic religion
he nationalist aspirations of Muslim people. The denial of
livine origin of Islam and the suggestion that the prophet
sed the Quran by some orientalists are cited as but two
les of the offensive character of orientalist scholarship,
those who claim Islam must be reformed in order to survive in
odern era are guilty of the law is of western inspiration is
ise unacceptable and J.N.D. Anderson is cited as one of the
ematic scholar. Islamic beliefs are immutable; Islamic law,

e other hand, has its own instrumentalities by which change
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and has been affected and has no need of alien guidance, so

Tibawi'.

mportant critique of orientalism does not always stem from
iolence done to religion. Philosophical objection to
alism is also important. This is especially so from the
jcable relationship between orientalism and colonialism. The
alist reduces other people to ethnic or racial stereotypes,
riental'; his 'mind' his 'nature', and indigenous peoples
. 'objects' of study non-active, and non-autonomous and non-

ign'®.

mportant critique of orientalist scholarship is the widely
med critique of Edward Said (1978). Ssaid's book entitled
talism" in many ways is directed to a more general audience
ellectuals and not just the specialist in Islamic studies.

rguments are developed from basis premises inherent in
-alism (Imagine he asks the reader, a field called
jentalism"), to the treatment of technical subject such as
s own field of literary criticism. He cites H.A.R. Gibb as
senting the orientalists preference for the term
imedanism' over Islam as another form of ethnocentrism which
s other erroneous statements such as the theology over
ic law. Gibb the pre-eminent orientalist for Said, evidences
ame hostility to modernizing currents in Islam and staunch

snce to Islamic orthodoxy as was discussed above with respect
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acht. With respect to the law this means that indices of
nizations' of the Shariah in various countries and contexts
lepend on standards established in the West using its own
utions as a measure. That polygamy continues to be judged as
and its elimination is viewed as a favorable step toward the
r' western model is but one example. Certainly the
lelming benefit of Said's book is that with its appearance the

alist hegemony can no longer remain unchallenged in wider

1ic circles.

)n the study of conflicts between customary law and the
\h in ethnic societies, very little has been done. The Adigo
.ubject is just mention in Trimingham (1964) , J.N.D. Anderson
, and Berg Schlosser (1984). pavid Sperling (1988) has done

)st extensive work on the Adigo.

STICAL FRAMEWORK

\nalysis of culture has long been pre-occupied with features
.ditional cultures which affect the direction and content of
» and the receptivity of a society to new ideas. There has
very little effort to examine types of traditional systems
respect to problems posed for cultural changes. The basic
rn amongst theorists of cultural change has been describing

rocess of change and the mechanisms or cultural features that

ate change. The direction and content of the process involved
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tural transformation has rarely been addressed. There has
recent attempts made to relegate the general category
ral change" for more precise concepts such as
nization", "westernization", development etc. Contemporary
ches to cultural changes can be reviewed to bring to light
ifficulties posed in attempting to organize a unified

sis of the process of cultural dynamics.

arnett!” theorizes that changes are commonly adaptation by
duals to "new ways" different from prior approved norms. He
ses all the circumstances that may favor or discourage
‘tions in any kind of society. There is a reminder that there
vanges of one kind or another going on all times, and no
s be they small (like a new way of making gestures) are too
to be ignored in the generalizations of changes. Barnett is
‘ned with innovations that are imitated and so become
wrdized as accepted forms of behavior. He recognizes that
s are encouraged in some fields and discouraged in others,
ses not treat this as a significant factor for the study of
-al change. Thus changes in technology accordingly are
-ed but not changes in religions, in political structures, or
nily or organizations; thus while mechanical inventions are
raged social deviation is not. This statement in fact puts in

»11 what seems to be the crucial problem of cultural change

ethical Muslim societies in general.
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o social order would be possible without some generally
ed picture of the roles appropriate to the relation in which
. find themselves and some confidence that these rules would
ropriately performed. The interesting thing in the study of
al change is precisely the question of what kind of counter
re (such as an ideology that can at least tolerate deviation,
. encourage it openly) makes non-conformity, worth while, and
is an aspect of the subject that I feel has practical
‘jcance for the transformation of traditional ethical

-ies.

lilson and Wilson'® suggested that an increase in the "scale"
e society, facilitates progressive change and "economic
opment". Since the size of a society has a direct relation
chnological receptivity by the "scale" of a society, it is
that the number of people in relation and the intensity of
relations. In comparing the scale of societies, therefore,

wpare the relative size of groups with relations of similar

pity"?s

r'he argument here is that change occurs when there are
iduals whose background includes acquaintance with more than
ommunity. The implication being that, if the world of an
idual includes only a single village, the range of facts he
)served is probably so limited that they will hardly have that

standing of the diversity of causes and effects, which are a
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juisite of change. However, expansions of the scale of a
'y can hardly be taken as a starting point in the analysis of
| change. Except with the admission that one is breaking into
iddle of a dynamic process without attempting to probe its
\s. Also expansion does not occur either by accident or by
nevitable force which can be attributed to nature or to "the
> of things". Something, internal or external generates it.
fcClelland?® argues that an increase could be realised by a
lel increase in personality characteristics. He is concerned
with interactions among social organizations, individual
ior and economic development. In its most general terms, he
s that ".... a society with a generally high level of an
vement will produce energetic entrepreneurs who in turn will
ce more rapid economic development"?'. His work tries to
te certain psychological factors, and to demonstrate
ously by quantitative scientific methods that these factors
enerally important in economic development?’. He admits that
ologists have been of little help to date in the understanding
onomic development, but he tells that recent improvements in
iques for measuring motivation permit the application of

ology to "a problem of real interest to economists and

logists?.

Despite his work being bold, imaginative and entertaining, it

rd to see what there is about his loosely related series of
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orlogical experiments and statistical tests that makes his
dology more 'rigorously empirical®™ than the cautious work of
sonometricians who like to have a tight, logically consistent
etical models, mathematically expressed to begin with. He is
» idea that societies conducive to the generation of effective
preneurship are likely to have more rapid development than
ties that are not, he is therefore not adding much to what we

dy know.

To make real contribution, he must be able to identify an
vement clearly as an independent variable, measure At 4N
rm manner permitting inter-spatial and inter-temporal
risons, show precisely that there is a stronger link between

variable and entrepreneurship than there is between
preneurship and other variables, and tell us how to create or
t an achievement in operational terms. His work stimulating

is falls short of meeting these criteria.

It is interesting that most purposive models of cultural
e have been articulated by sociologist more than any other
1 scientists. Moore? and Levy?” come close to setting forth
only the socio-cultural process that leads to meaningful
e, but also put forth explicitly what the end (quantifiable)
quences of such process will be. Anderson and Bowen®® are

, clear as to the particular role a specific process such as
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-jon should and must play in the process of progressive
ral transformation. Few scholars would boldly state that
-ion in not only a vehicle for change but it should above all

as the stimulator and agent for change.

'he sociologist approach nevertheless has been one of
iing recipes for change. This is quite obvious of the
tural approach put forth by Eisensdadt?”, whereby an overall
orint for an "idealized", structural arrangement is provided.
main phases are differentiated: the pre-modernization, the
ss to become modernized, and lastly to stabilize and the

aining of mechanism in the system for modernization.

In the light of the divergent views, the student of cultural
e is ready to agree with Gabriel Almond®, that in this field,
nagnitude of the formal and empirical knowledge required
ers the imagination and lames the will. In studies concerning
m societies, the complex character of the development process
ly acknowledged”. Nevertheless, considerable divergences of

are expressed with regard to the most effective conceptual
work to adopt in order to understand this process. There
' to be an agreement that the process of developmental change
ves a progressive substitution of new modes of perception to

ce those modes associated with traditionalism.

Nevertheless traditional and rational modes of perception and
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or co-exist in even the most developed societies, "Modernity"

involve the total substitution of rationality for
-ionalism. The mixture of the two, with predominance of
-ionalism characterize Muslim societies. Instead the
‘ement of a state of modernity must involve passing some
-al point in the developmental process beyond which the
yal mode of perception and behavior tends to dominate. Before
critical point has been reached, society is torn by the
jle between rationality and traditionalism with each trying to
> the scope of the other. This tension, in turn, reflects the
.1 diversion of the developmental process namely, "changing
ontents of man's mind". The process of change calls for
jerably more than punctilious adherence to a recipe of two
economic planning, one cup administrative reform, three

sons of land reform, and a dash of violence.

What is called for is a fundamental intellectual
entation, a shift from prescriptive to principal or
tional transformation". The term "ideational" is deliberately
in lieu of 'ideology' for the reasons that: (i) the word
tion' refers to the transformation of ideas about things not
nt to the senses (ii) it does not carry the same value
tations as the term ideology; and (iii) it emphasizes
ption more than a disposition to act. Briefly, ideational
formation suggests the adoption of a totally new intellectual

ructions, which will provide a unified solution to socio-
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-al problems. Ideational transformation is a necessary pre-

-ion for a change, it is not simply a final effect.

'deational transformation in a Muslim society is always
onal, intermittent and discontinuous. Those having made this
rormation at least in the past, constitute the modernizing

Their effort to engender mass ideational transformation are
»d by a vast array of psychological, institutional and
-ural obstacles’. Moreover the tendency on the part of the
-ion bound masses to interpret new ideas in traditional garb,

it difficult, if not impossible, to gauge adequately the
~ of which a society as a whole has actually made such an

jonal transformation.

As a result, a changing society, at any particular point in
tends to give reflection to this intellectual dualism in the
of an unstable synthesis of both traditional and "modern"
of perception. The progressive restatement of this synthesis
time to accommodate historical permutations suggests that the
opment process may be fruitfully perceived by analysing the
ctical interaction of these two antipodal ideational
tations within a changing society. The purpose of adopting

theory is to examine this possibility amongst the Adigo and

the Islamic system in general.

The style of thought and mode of behavior associated with
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. traditionalism and the Adigo ethical ideation will serve as
nient point of departure. However it is clearly understood
ological nature of ethical Muslim societies may take much of
aracter from geographical and climatological conditions,
leless the intellectual foundations of the traditional
» in Muslim milieus derive directly from Islam. Any attempts
\gnose the situation' within Muslim societies without taking
ccount the ubiquitous influence that ethical ideas and
ations together with Islam would produce only sterile and
ted images of socio-cultural reality. For us to discuss
tions of the Shariah amongst a society that is undergoing
s, a glimpse at the sources of Shariah themselves is
able. We thus hereby take Ijtihad as it can be practiced in
aspects and its flexibility in applications of the Shariah

theoretical frame work.

he sources of Shariah are the Holy Quran and the Sunnah of
~-ophet (p.b.u.h). These two sources, therefore will be
ple references used in this study. The Quran is the word of

it contains injunctions on laws which guide the lives of
s. The Quran is supplemented by Sunnah. The Quran has laws
regulate satisfactorily the relations between Allah, the
r and his creation, an aspect of shariah known as Ibadat
of worship). The other branch of Shariah is human relations
lat), which mainly deals with the different and overchanging

jons of human society, is mainly left to the Muslim to define
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‘ganize.

'he Muslim community (Umma) is thus left to devise suitable

to deal with the problems of human relations. This is
ary to what has been called the classical Islamic theory of
here law does not grow out of or develop along an evolving
'y, as is the case with western society. In Islam Law is
.d from above. In the Islamic concept, also, human thought
»d cannot discern the true values and standards of conduct;
cnowledge can be attained only through divine revelation, and
\zre good or evil exclusively because Allah has attributed this
ty to them. Islamic Law therefore precedes and is not
jed by society?'; it controls and is not controlled by the
ty. Although in the western systems the Law is molded by
ty in Islam exactly the converse is true. The religious law
des the comprehensive, divinely ordained and eternally valid

r plan to which the structure of state and society must

ly conform.

obviously, the clash between the dictates of the rigid and
c religious Law and any impetus for change that a society may
jence poses for Islam a fundamental problem of principle.

so in ethical societies that had at one time upheld customary

ices.

The objectives of the guidelines for the formulation of the
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n Muamalat, is to define the spirit of Islamic Law, which
t the establishment of social justice, the guarantee of
m of belief and practice and the provision for equal
unities to all members of society. Details as to how social
e is to be established is at times left to the Muslim
ity (Umma) to work out. This is the function of Ijtihad on
the principalities behind its use as a source for the

lation of Laws on Muamalat will be the basis of our

stical framework.

Jeither the Quran nor the Hadith of the Prophet had given all
sary detailed information about the muamalat, such detail had

me gradually and in accordance with the overchanging social-

mic conditions in which the Muslim society develops. The use

tihad was not as great during the life-time of the Prophet

u.h.), as it became later. This was so as directives were

coming either from the Quran which was still being revealed,

-om the prophet himself. Still, the prophet (p.-b.u.h.) was

| to have approved and encouraged the exercise of Ijtihad®.

Thus there was a wide scope for the use of reason in the

1lation of social principles. And it is not surprising that

freedom to speculate led to considerable divergence of

stic decisions (especially of muamalat) among different

lities. For outside the limited field covered by the Quranic

epts, the thought of the scholars was naturally influenced by
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ries, and local customary practices were accepted as part of
eal scheme of things where some explicit principle of the

vas not fragrantly violated.

hough Ijtihad was an accepted method of arriving at legal
ons, on matters affecting the welfare of the Muslim
ity, Muslim jurists at the initial stage of legal formation
>t unanimous in using it as a legitimate means to reach legal
ons, some used ijtihad without restrictions, others either
ed it or used it only in a very restricted sense. Those who
+ without restrictions were known as ashab al Ray, and beside

ere ahl al-Hadith.

uring the early period of Islam, decisions reached by
idun (those who exercise Ijtihad) were mostly Fatwas (legal
ns), given as answers to questions raised. Later there were
ts to write those fatwas down, or systematize them. This was
.riod of the foundation of the schools of Law (Madhahib) .
this period Ijtihad was used widely. Decisions reached by
eat Jurists, were collected to form the basic tenets of these
s. This marks the beginning of the systematization of
c Law, from the different schools of Law. There emerged a
xpansion of Islamic world, the collection and systematization

lith, the emergence of the great Imams, and the founders of

hools of Figh®® (Islamic Jurisprudence).
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mongst the learned of this period were the Ahl al-Hadith
e who based their judgment exclusively on the texts of
) . These would not pass judgment unless there was text
ting it. In the absence of the text (Nass) they would
n from passing any judgment. Besides, there were other
known as Ahl al-Ray and Ahl al Qiyas. These conceived

h as a subject of rational thinking, which they believed must
e under general principles based on the Quran and Sunnah. To
principles (Usul), they related all issues which might
In the absence of a text, they never hesitated to use al-

d in order to reach a legal solution.

hen exercising personal reasoning, they (Ahl al-Qiyas) did
sitate, whenever they found something they considered as good
 conformity with the spirit of Islamic Law, to make use of
This they called al-Istihsan or al-Masalih al-Mursalah.
ing to them, whatever is considered good (Hasan)** by the
. Community (Umma), should also be good and acceptable to

the Lawgiver. The purpose of using al-Istihsan and al-
h al-Mursalah, seems to have originated from the belief that
dependance on the text could lead sometimes to the deviation
he spirit of the Law which is to make things easy and not to
cate them®. There emerged thus distinguished jurists, who
ystematic studies of the Quran and Hadith. By means of Qiyas
jtihad, they synthesized the Islamic law, trained numerous

les who devoted themselves to organizing legal theories and
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ns, handed down to them by their masters in the form of
s of law. These also exerted themselves in spreading the

ng of these schools and defending them against other orders.

uslim dominion, peoples, expanded territorially, and
11y disintegrated politically, culturally and socially. It
. difficult, if not impossible, to impose a unified school of
ver all parts of the Muslim world. These new kind of
jes and cultural patterns emerged amongst Muslims and with
hey used to make new choices. Western scholars may believe
s a question that must involve the reformation of Islam. In
the great change preceding apace in the Muslim world is not
eliberate reformation of Islam as a religious system but
ormation of Muslims as individuals and members of a new
4 8 Despite this, most of the efforts of the learned
yrs, at that time, was geared towards the promotion and the
e of the already established schools of Law. This situation
sed a group of scholars known as the Mugallidun (the
-ors), who made some effort to exert themselves not to the
of the Quran and the Hadith, rather they satisfied themselves

shat was written down in established schools.

rhis tendency gradually resulted in the closure of the gate of
.d. This serious and rather unfortunate decision was reached,
y an official decree, but rather, by general feeling among

ars belonging to various schools of law that "all essential
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ons had been thoroughly discussed, and finally settled, and
sus gradually established itself to the effect that from that
n, no one might be deemed to have the necessary gqualification
\dependent reasoning in Law (that is Ijtihad). Thus all
ties were confined to the application and interpretation of

ctrine laid down in the established schools"3.

‘he closure of the gate of Ijtihad had led to the
‘tinuation of all personal efforts exerted by learned people
lerstand the Shariah. Others continued to say "Islam is not
-operty for us to offer to others, with alterations suitable
, requirements of the market"¥. This again emphazies blind
.jon of the great Mujtahidun. Referring to the unfortunate
-ijon and urging against the closure of Ijtihad, it is noted
t is through Ijtihad that the true teaching of Islam can be
stood, and properly applied to promote the interest of the

2s. We wonder, on what grounds can one deny others the right

yims for himself?®.

'hrough the use of Ijtihad, Muslim people could decide on what
ustahsan (good) and what was not for the Muslim community.
is because the text, whether of the Quran or the Hadith, is
»d while events which are the subject of the text have no
. Iima and Qiyas thus evolved the exercise of Ijtihad. 1In

ion, the concept of al-Istihsan (preference) and al-Masalih

rsalah (public interest) which the learned jurist used to
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»date al-Urf (useful social customs) in Islamic Law, was

»d as a legitimate ground for interpreting Shariah on the

and exercise of Ijtihad.

he majority of decisions reached by the Muslim community were
y meant to serve the interest of the community, by solving
ic problems peculiar to specific periods and circumstances
ostly based on certain customs (Urf) known to those
ities. Such decisions could not always be binding to other
community with different socio-economic conditions, unless
lecisions can serve the same purpose and render the same
es that they were initially designed for, regardless of
economic differences. Otherwise, the imposition of such

ons on Muslims in all times, will create more problems than

ould have solved.

 Muijtahid bases his decisions on the prevailing customs in
y set up or in a different period of time, he would be
d to reach a different conclusion. The Mujtahid must acquire
ough knowledge of all customs and social norms prevalent in
ciety. Also legal decisions suitable to a particular society
t necessarily be suitable to another different social set-up.
decisions, when imposed in places and situations with a
ent social set up, will inevitably result in inflicting

1ips on the people in the society, contrary to the spirit of

¢ law which is based on ease and flexibility in dealing with
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problems.

It is in the light of the theory and practice of Ijtihad,
n the development of Islamic Law, that the Law of succession
be examined in relation to the customary law of inheritance of
digo. The adopted theory will initially reveal the need for,
>t, of the practice of Ijtihad and its relevance to the
em. In putting the said theory to test, this study shall
tigate how it can be useful when the Shariah is in conflict

the customs, with reference to the Islamic law of succession,

he laws of inheritance of the Adigo.
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By inheritance I refer to the transmission of property rights,
by succession to the transmission of statuses. Inheritance
and succession are closely related and commonly proceed
together; but they are analytically distinct and may proceed
differently. Inheritance confers rights over things;
succession transfers statuses, defined by right and interests
vis-a-vis person.

Berg-Schlosser.D Tradition and Change in Kenya:A Comparative
Analysis of Seven Major Ethnic Groups, zurich: Munchen-Wien
Publishers, 1984 p.87, also Cf. D.C. Sperling "The Growth of
Islam among the Mijikenda of Kenya Coast, 1826-1933" Ph.D
Thesis, University of London, 1989 p.140

N.J. Coulson, Conflicts and Tensions in Islamic Jurisprudence
Chicago: University of Chicago Press, 1969 p.8

This explained by Trimingham as a factor that caused conflict
between customary law and the Shariah. J.S. Trimingham, Islam
in East Africa (Oxford University Press, 1964) p.151 Cf.D.
Berg-Schlosser, op. cit.

J.S. Trimigham op cit p. 151.

However this notion is not correct since the Hadith was there
during the lifetime of the prophet (p.b.u.h.). Its only that
it was not recorded in a large scale as it was done during the
period of successors (the tabium which started from 11 A.H.)

We should note that despite Islam allowing human legislation
in Islamic jurisprudence, legislative powers are vested in
Allah. Hence Islam does not totally agree nor exclude human
legislation. It only limits its scope and guides it on the
right 1lines.

J. Schacht, Introduction to Islamic Law (oxford: Oxford
University Press 1964) p. 4.

Ibid p. 103
Ibid p. 105
This was first published as Colonial Research Publication No.
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CHAPTER ONE

THE ADIGO AND ISLAM

TION OF RESEARCH POPULATION

)igo people or perhaps more approprietly Adigo form the second
.t cluster of ethnic Mijikenda in the Coast Province of Kenya.
s;chlosser' argues that at the time of the 1969 Kenyan Census,
comprised about 100,000 people of the approximately 520,000
yj Mijikenda (Amidzichenda) family reliable demographic data
e Adigo do not exist, the Kenya Population census of 1969
e them under their collective identity; the Mijikenda. Adigo
however stretches several miles South-West into Tanzania's
District, perhaps making the Adigo the most populous group
the Mijikenda®?. Adigo live in the Southern-most part of the
province of Kenya relative to the Chonyi, Duruma, Giriama,
a, Kambe, Kauma, Rabai, and Ribe. On average most of Adigo
lies below 300 meters above sea level except for the hills and
au rising upto 46 m at Dzombo. There are two main rainy
ns. The short rains (Vuri) come in October and November, and
ong rains (Mwaka) between April and June. Though the area
ves two rainfall seasons, it is mostly hot and dry with annual

all totals nearly 800mm. Some pockets however such as Shimba

may receive upto 1500mm per annum’.
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MAP I1: POSITION OF KWALE DISTRICT IN KENYA
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KWALE DISTRICT SHOWING LOCATIONS AND AREA INHABITED LY AD/GO
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~CULTURAL ASPECTS OF THE GO

According to documented history*, Adigo people originated
here at a place called Shungwaya. This place is probably
ted somewhere in Jubaland in present day somali®, some oral
tions however suggest it «could be further North.
eological researchers have virtually failed to establish the
ty of this place. Could it be that the Shungwaya thing was
a myth, that it was important simply as an object of history?.
er, why the Adigo migrated from their previous homeland to the
that they now inhabit is debatable. Famine, domestic quarrels

ajor epidemics may have been the major causes.

Characteristic of Adigo settlement today is the village.
) people live in various forms of settlement but the more
')n are the scattered homesteads and villages (midzi), the
v+ often containing several hundred people, sometimes even more
a thousand. Villages today not only serve as centers of
lation, but also major points of trade and commerce. Formerly
» people lived in small fortified settlements called ‘'Kayas'
according to Gerlach® a safety bases against the more wars in
.olonial times, though at petty raid scale from hostile
\bors especially the Maasai (kwavi). The Kayas also served
ymic as well as political and religious functions. The one at

i was reported to have still been serving ritual and symbolic

ivals’.
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Oour own research among the Adigo has revealed that Adigo
m of authority rested upon elders who formed councils (Ngambi)
e Kayas which performed judicial as well as public decisions
)\g duties. From each of these councils, usually the three most
r or most respected elders were selected, usually men. These

referred to as ‘'atsi', or ‘enyetsi'; literally meaning
»ssors of the land. In this case centralized system of
rity existed but did not consist of the entire society or some
of a paramount chief. This segmentarian-gerontocratic kind of

srship is still manifest®.

Gerlachs's account of the Adigo indicates a movement in the
teenth century towards a form of government with a ruler titled
' exercising authority over a large section of the Adigo. The
in the tradition of the paramount chief had no standing army
maintained military as well as social alliances particularly
the Vumba polity, then a strong neighboring confederate Arab
e. 'Kuboship' however is reported to have been disowned by the
o because it was not originally meant to be authoritarian.
of the Kubo even enslaved their own people. It is noted that
ship was perhaps as the result of the need for a protective
anism in the presence of a strong neighbor and that the

cture of the institution was derived from the Arab example.

The Adigo also have various clans and all of them belong to

or to the other clans. Thus there are for example AchinaNgome,

riphe, Achinalela and Achinakalangwa clansmen and women amongst
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{1 clans used to inhabit specific areas. However this
rn is changing with increased social mobility through the
,ss of nationalism and inter-nationalism. Inspite of this
je, clan members wherever they settled are expected to remain
»d and mutual help is obligatory. It has been contented that

Adigo, unlike most other Kenyan ethnic groups were
itionally matrilineal, according relative power and autonomy to
- Under the Adigo matriliny as expected women played
gnised economic and public roles, inherited and transmitted
erty and were key figures in the descent system. This
rtant finding is somewhat inconsistent with what our study
als regarding the origins of matriliny and the role of men on

sion making functions.

We thus contend that it is important to distinguish the
ent rules amongst the Adigo from such social rules as those
rning inheritance, succession, residence and the 1locus of
al authority over descent group activities, whether the group
atrilineal or patrilineal, or formal authority over descent
p activities is found (if at all) in the hands of men. While
iliny means matrilineal descent, patriliny indicates descent
p membership is gained through the father. If either form

ates exclusively in a given society, the system is called

neal.

Thus matriliny is not necessarily matriarchy; in matriarchy

n hold ultimate authority over the family, household, community
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tate. Matrilineal descent, matrilocal residence and a complex
ther related customs were supposed to be associated with a
em in which women hold the reins. Whether such a state of
irs preceded or followed patriarchy (its logical counterpart)
volution is debatable depending on societies. Few societies

known to be organized matriarchically.

If there ever were matriarchates in the very earliest times
e is little evidence for their existence. In the light of
blished data, there exists no single, indivisible complex that
be called a matriarchy; particularly, the empirical absence of
crucial element of matriarchy (ultimate authority in the hands
somen) ; this strips the term its relevance especially when
rence of it is given to the Adigo. Although in some cases
ens' may rule with almost absolute power, a society as a whole
never been found in which women in general have authority over
in general. Formal authority in a patrilineal group resides in
husband, father, father's brother and father's father. The
jority in a matrilineal lineage is in the hands of brothers who

e the same matrilineal clan, mothers' brothers, the

wdmothers's brothers and so forth.

While there is no necessary and inevitable correlation between
riliny and any particular rule of inheritance, succession,
idence or authority; nevertheless certain rules tend to occur
sther in logically and functionally consistent clusters. Thus,

all the rules of residence and matrilocal and avuncular rules
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n a sense) the most consistent with the rule of matrilineal
t. Descent groups differ in terms of the particular
ation of social rules under which they are organised.
ineal and patrilineal descent groups might be thought of as
e mirror images of each other in the essential features of
structures. However empirically they may have important
ural differences. No one believes that mankind everywhere
ce matrilineal or matriarchal. Attempts to explain matriliny
wer be successful, and all hypotheses to account for the
tence of it, or patriliny and mixed descent methods, may
since the advantages of remaining true to a customary pattern

urvive the circumstances which produced custom.

hether a community develops from patriliny to the sort of
ral possibilities known to modern Western Societies-a
pment very slowly occurring among the Adigo, can be predicted
he behavior of people today and from the sort of disposition
will make if that are dissatisfied with their law of
;sion. A polygynous society will tend to be patrilineal, but

no means follows that matrikin should not have rights

ar to themselves cutting across the patrilocal and

ywrchal family structure.

'n such cases a tendency is seen to modify exogamy to enable
lineally inherited assets to remain within the patriclan. The
f it amongst the Adigo seems to be this: to whom did the

situs belong. If he belonged to one family, one line, in that
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y and line his assets and liabilities will be attended to if
longed to two in two different senses (for even the patrician
he labor of the individual because his mother bore him), by
ifferent sources or two different allegiances, some assets
go in one direction, some in the other, and doubtless his
lities should be shared. In that sense the belonging is much
important than succession and succession itself is only one
estation of it. The point in both these views or their
esis are part and parcel of the collective creation of the

ption or knowledge we have about the Adigo people.

culturally the Adigo used to believe in a deity whom they
d 'mlungu'. Between the two were ancestral spirits (koma)

acted as mediators. There were also the non-human or
sonal spirits referred to as 'Mizuka', considered to be of a
olent nature they were often consulted to punish evil doers as
ses of moral transgression. But what kind of 'god' was the
, 'god'? was he a high 'god' with attributes identical to
. in Islam? Okot 'P'Bitek points out "... African people may
ibe their deities as "strong" but not "omnipotent", "wise" not
scient", "old" not "Eternal", "great" not "0mnipresent"..."°.

clothing of the present understanding of God amongst the Adigo

those attributes were the contributions of Islam.
Contemporary the Adigo are overwhelming Muslims. The Adigo
jve at Mtwapa for example, Parkin notes »... acknowledge their

fuslim African origin but aim constantly to transcend them
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r indigenous African practices and origins) through Islam".
the Adigo as indigenous African people embody in their
mporary culture what has been termed as the "triple heritage-
.an tradition, Islam and Western influences '°. While studies
tended to show the Adigo as traditional being matrilineal, a
inguishing feature of the Adigo and important to our study, is

-~ unique combination of matrilineal and Islamic background.

Islamization, however together with colonization and
ralist penetration induced changes from matriliny to patriliny
a corresponding corrosion of the female status and autonomy if
11 it existed. Elements of matriliny may still be traced in
ndigo culture today, but both the national state through legal
em and formal education, media and Islam reinforced a
iarchal ideology. Today the Adigo are beset with conflict

een matriliny and patriarchy, thus-traditional and modernity.

Generally the Adigo of today are at significant point in
ory. We are at a crucial point on the road of rebirth,
scovery and redirection. our history is at last being
iled, the overwhelming factor being the paramount roles,
mization, colonization and foreign intrusion and capitalist
tration which have played in shaping our indigenous~-tradition.
even here our study gives itself away. It is part and parcel
he collective creation of knowledge and history. John Mbiti,
written: "with the undermining of traditional society, has come

search for new values, identity and security..."''. He believes
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r that the end to this search will be religion in general and

ianity in particular’'.

mplied by all this is that maybe philosophical reflections
squired to direct society. However advocates of critical
)gy on other hand have noted that educational research
-es not only empirical inquiry but also an ideological
ctive directing man towards emancipation and human liberation
yization). This exercise points to a basic kind of concern:
ucidation and explication or reconstruction of indigenous
-jons of society as it is found in the logos of man, the aim
interpreting the framework of thought, beliefs and vehicles

-ion in view of the fact that the rwelfare' of man is a first

ity.

IZATION AND ISLAM AMONGST THE ADIGO i

Lanl AUN AN LAouA A e =

Discussing Islam amongst the Adigo needs a brief discussion on

in the East African Coast. The first arrival of Muslims in
ast African Coast is uncertain'® some records say the first
ms to arrive were Zaidiya refugees who were freeing after the
re of their appraising uprising in Kufa (ca. 740 A.D.).
ing records that among the Swahili Ooral-tradition, it is said
the first Muslims to reach East African Coast may have come

and through Ethiopia and somalia rather than the sea.
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levertheless the complexity of evidence about the beginnings
lam in East African Coast does not over-rule evidence that
was brought to this region by Arab foreigners whether
rs, slave raiders, refugees or immigrants. These foreigners
-4 in or near towns along the Coast of East Africa and in
trades they intermingled with the indigenous people. This

r brought about an exchange of cultures between the two

S. The contact of cultures was gradual and of varying
es. It was also a 'bi-process' where both peoples adopted
one another. The indigenous were Islamized and the Muslim

gners and their offspring became indigenized.

Historians may tend to overlook the impact that Islam has had
e indigenous people during the initial contacts, hence they
make general conclusions about Islamization amongst the
e. However, today, the influence of Islam and its adoption
st the indigenous peoples of the coast of East Africa speaks
tself. Though the Arab immigrants who settled at the coast of
Africa were mainly traders, they never ventured initially to
for merchandise into the interior. They depended on the local
e to bring goods for sale to the island towns. As the local
e brought their goods, they established the initial contacts

sen the Muslim immigrants and the non-Muslim indigenous people.

It is reported™ later during the 19th century when the
srn of trade began to change, the need for larger volumes of

s allowed Muslim traders to venture into the interior, thus

>
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some traders began regular journeys deeper into the interior,

supplies of ivory were known to be abundant. Caravans were
1ling inland from Vanga by 1820"”. This allowed a closer
act with many people in the inland as opposed to only those
ravelled to the coastal towns. Furthermore it enhanced the
d of Islam in the hinterland. Thus apart from the Adigo who
ed their merchandise to the towns for trade, those who
ned in the hinterland managed to come into closer contact with

. not only from their fellow kinsmen who had already been

enced but also by the Arabs directly.

Trade as a factor for the spread of Islam was confined as
-ding to D.C. Sperling in between ten and twelve miles
ieter, thus making the Adigo who lived in Adigo villages of
je, Likoni, Mtongwe, Pungu and Tiwi the first adherents to

n, during the last two decades of the 19th century“.

In the inland, Islam spread due to contacts later on by the
srts who associated in the first instance with one or more of
-oastal towns, because they had been converted by someone from
towns during the trades, or because they went to town for
anity prayers and Muslim festivals. Naturally, such visits
i result in sending a teacher to the hinterland who would
blish first a mosque, with the help of the local community.
these 'mosque lessons' (darasas) the tenents of Islam were
ht to the adherents. The building of mosques'’ marked a

ing point in the rural development of Islam. It brought a
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t contact between the rural Adigo people with the urban

ms.

The building of mosque and the sending of teachers to the
rland of the Adigo homes encouraged a widespread of Islam, let
, instilling strict Islamic practice and observance of prayers.
also helped alot in the spreading of Islam amongst the Adigo
 who rarely took part in the coastal trade. The students of
, who studied under their Swahili masters and those teachers
lere sent to teach amongst the Adigo encouraged Adigo youngmen

Jomen to be more ardent Muslim than their immediate ancestors.

The younger generation of Adigo Muslims potrayed a steady
h of Islam amongst the Adigo. The teachings of Islam and the
~vance of the Shariah signified a period of conflicts between
traditionalist Adigo and the Islamised. The traditionalists
i have been more at ease in conducting their 1lives in
~dance with their traditions, while for the Muslims, the
iah and its strict adherence was their goal. Relations between
two groups became a bit tense when the need to practice Shariah
atters of inheritance was advocated. These were instances of
ural conflicts not amongst the Adigo Muslims, but between the
o who had not yet embraced Islam and the Muslims, especially so
these were from the same family. Even those who had embraced
m would at times be perplexed by the Islamic laws that were in

ct conflict with the accepted norms practiced by the majority

gst the Adigo.
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Though conflicts did occur, intermingling of Islam and Adigo
m was stricking. Thus in some respects, Islam has appeared to
re accomodating to the wider culture of Africans, more ready
mpromise with african ancentral customs and usages. Islam has

less militant against certain practices which were non-
ic. The ability of Islam to accomodate many cultures can be
d from its various organs of its Shariah such as al-Masalih

rsalah, Istihsan, urf etc. to encompassand merge into its fold

‘hange occuring in society.

Hence doctrinally, almost from the beginning, Islam had the
. of multi-culturalism. Thus in African generally and here
 fically amongst the Adigo, Islam was more culturally
nodating and less subject to dis-Africanization. This is also

the fact that Islamic religion is not under a formal
sthood, and not subject to formal structures of decision
1g, hence a major element in its cultural flexibility. There
o priestly hierachy, no vatican in Islam's infrastructure.

of the business of the religion has been completely
htralised. Islam does not have to look for a fountain head of

ority to legitimise particular departures from mainstream

als.

Also the concept of conversion in Islam has enabled many of

differences between the Adigo and Islamic ideology to prevail.

e conversion may mean to others as an aversion from something

pted, thus a full change of life which brings about a complete
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e of outlook, a break with the past and kind of
tergration from, for example the converts ethical society, in

such a dichotomy does not occur. African custom was
ted, a convert could continue with traditional life as before
ng as that traditional life did not conflict with the spirit
eliefs of islam. The Adigo thus left on their own developed a

politicised kind of islam. Despite Muslims being an
helming majority, they are likely to explode in defence of

al interests than in pursuit of religious concerns.

Inter-marriages between Muslim emigrants and the Adigo was
nsible for much of the assimilation of Islam and expansion
;st the Adigo. From the allies made between the Adigo and the

\ized Swahili at the coast, intermarriages between the two

ys were domant. Thus

....the Tangana, one the three tribes of

Mombasa were closely allied with the Adigo,
especially the Shimba and Longo. Though resident
on Mombasa Island since the 17th century with
the Adigo throughout the 18th century... some
Tangana took Digo wives, and Digo migrants to
Mombasa and lived amongst the Tanganas.

» intermarriages did not only give rise to a strong force of

nization to the Adigo but also gave rise to some Adigo clans.

‘achina Lela' clan amongst the Adigo is said to be from the

sndants of a woman (Adigo) who married an Arab at Mtwapa”.

Islam amongst the Adigo was thus as a result of trade,

milations, through voluntary and individual adoption,
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\arriages, proselytization and Islamic education. These

s played significant roles in the nature of Islam amongst the

It is important to discuss some of their influences

that the Adigo

today.
dealing with the problems of conflicts

ence with islam. Something in them will explain the origins

\ture of the conflicts amongst the Adigo Muslims.
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CHAPTER TWO

OURCES OF SHARIAH

Shariah (Islamic Law) is a concept derived from the word
. Originally it meant the path or road leading to the water,
is a way leading to the very source of life. In its religious
., it has meant the highway of good life, that is religious
s expressed funtionally and in correct terms, to direct man's
. This notion is further explained by others?. The definite
-ical intent is part of the concept of Shariah, it is a way
ned by Allah, wherein man is to conduct life in order to
. se the 'Devine will'. Shariah is not just a practical concept
g to do with conduct as such, it is also includes all
siour: spiritual, mental and physical. The comprehensive nature
he Shariah is explained ".... comprehends both faith and
rice; assent to or belief in Allah is part of Shariah...." All

1 and social transactions as well as all personal behaviour, is

umed under the Shariah as the comprehensive principle of the

1 way of lifed.

The religious code of conduct thus established is an overall
acing one in which every aspect of human relationship is
lated in meticulous detail. Furthermore, the Law, having once
static and

eved perfection of expression, was in principle,

table, for Muhammad (p.b.u.h.) is the last prophet, and after
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jeath in A.D 632, there could be no further direct
vication of the devine will to man. From then on, the
ious law was to float above Muslim society as disembodied

representing the eternally valid ideal forward which man

aspire.

The objective of the Shariah are the protection and promotion
e well being of religion, the human mind the human honour and
ty, the human body, and wealth. Religion bears the sense that
1spires awareness of the Creator's Presence, Power, and
cience, or it ensures descipline on the part of: itts
ents. Shariah also urgues the pursuit of whatever would lead
e fertilization of the human mind, and forbids all that which

be harmfull. Human dignity being the right of every
idual, the Shariah teaches that this honour must be protected.
hariah urgues that the human body must be taken good care of
forbids all that can be harmfull to it Wealth and its
irces, according to the shariah, have to be sought, developed,

.ted and treated, and made ready for human good use and

mption.

The Shariah is thus comprehensive. It comprises the spiritual
naterial domains, the individual and social life. It defines
-elationship of the individual to his creator and his position

he universe. It explains the individual's obligation to

-s1f and to all those around him. Shariah is thus a creed,

hip and a harmonious social order. Islamic iaw thus is
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. the epitome of the true Islamic spirit, the most decisive
.sion of Islamic thought, the essential kernel of Islam"‘.
at once law and morality. These factors have been recognised

/ Muslims, but orientalist as well®.

'he Shariah comprise of two categories of commandments. One
ven in fixed categorical details, while the other is a set of
21 rules which, when combined, comprise a flexible and
2able framework that fosters peace and harmony. The former
ory involves the details of the creed the rules of worship,
. few cases dealing with certain human relationships and
ities, emphasis of which are numerous®. The shariah is
e, which means it is infallible, perfect, and cannot be

ed. Man must apply the Law, thus Allah proposes and man

ses.

People differ due to change of time and social 1life. In
en the origional divine proposition and the eventual human
sition, is interposed an extensive field of intellectual
ity and decisions. puring the time of, and after prophet
mad (p.b.u.h.), two sources were recognised as the original
.nd for, the explaination of the shariah. On one hand is the
tional sources, the authoritative 'given', that is the Quran
he Sunnah of the prophet, which serve as the base. This notion
ts own basis in the Quran’. The other sources of the Shariah
nQiyas" and "Ijma". The term ngiyas", according to Muslim

sts, means analogical reasoning, that is concluding from a
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, principle embodied in a precedent that a new case falls under
principle, or is similar to this precedent on the strength of
mon essential feature called 'reason'. "Ijyma", or consensus,
sed to decide whether certain opinions of a jurist, or
;ions made by a practising judge, are correct or incorrect;
authenticates Qiyas. The basis of Ijma, as a source of Shariah
-om prophetic tradition which states, "my followers will not

> On an error.

DURAN: A DEFINATION

The oxford Dictionary spells the word Quran as 'Koran' and
nes it as the " sacred book of Mohammedans?, the collections
shammad 's oral revelations written in Arabic". In Encylopaedia
anica’, the Quran is described as "the sacred book of Islam
shich the religion of more than seven hundred millions of
mmedans is founded, being regarded by them as the true word of

In Arabic, the language which the revelation came down, the

Quran means "that which is often recited and read over again".
root of the word Qur'an being para'a, the Arabic word meanig
read" or "he recited"'’. Thus the noun Quran can signify

cial reading or recitation". The literal connotation of the

n can be, the book that is often read - reffering to none other

. the sacred Book of Muslinms.

The Quran however has numerous title and names. In Arabic it

seldom mentioned without the addition of such exalted
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lations as al-Quran al-Karim (The Bounteous, Noble and
rable), al-Quran al-Hakim (The full of wisdom, the Great or
me), al-Quran al-Majid (The Glorious). However, each of these
.lations can convey only a shade of the true, rich meaning of
\rabic original. Thus

No translation can convey more than the

barest suggestion of what is in the Quran,
that can move men to tears and ecstasy''.

Juran as described by Prophet Muhammad as quoted by Ali Ibn

The Book of Allah. In it is the record of

what was before you, the judgement of what

is among you, and the prophecies of what

will come after you. It is the decisive; not

a case of levity. Whoever is a tryrant and
ignores the Quran will be destroyed. Whoecer
seeks guidance from other than it will be
misguided. The Quran does not became distorted
by tongue nor can it be deviated by caprices;
it will never dulls from repeated study; scholars
will always want more of it. The wonders of the
Quran are never ending. Whoever speaks from it
will be just and whoever holds fast to it will
be guided to the straight path.

Juran can however be described by Muslims as the word of Allah,
aled to prophet Muhammad (p.b.u.h.) through Angel Jibril (a.s).
ontains the knowledge imparted by Allah and the guidance for
nkind. The Holy Quran also describes itself in some of its
es as the declaration (Bayan)' of truth and light (Nur) ™. It
he wise (al-Hakim)' and the clear message (al- Balagh)'®. The
n also describes itself further as the rope of Allah (Habl-
h)", thus by holding unto it individuals and societies can

eve salvation. Most important is that the Quran describes
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¢ as a criterion (al-furgan)'® to choose between the truth and

hood. Nasr S.H. referring to the Quran as the criterion says

» the Quran also a furgan or dicrimination

in that it is the intrument by which man can
come to discriminate between the truth and
falsehood, to discern between the real and the
unreal, the absolute and relative, the good and
the evil, the beautiful and the ugly'”.

‘his helps in defining the Holy Quran and understanding its

yige. The Quran thus is revelation of Allah and the Book in

. Allahs's message is contained. It is the word of Allah

yled to prophet Muhammad (p.b.u.h) through angel Jibril (a.s.).

prophet then was the instrument choosen by Allah for the

ing of His revelation to humankind, in which both the spirit

the letter, the content and the form are devine.

QURAN: ITS SCOPE AS A SOURCE OF SHARIAH

The Holy Quran is devided into 114 chapters, each of which is

ed a Surah, literally meaning 'eminence' or 'high degree'. The

ters are of varying length, the longest comprising one twelfth

‘he entire Quran. All chapters with the exception of the last

-ty five are devided into sections (ruku), each section dealing

srally with one subject and the different sections being inter-

sted to each other. Each section contains a number of verses,

~h brings a total of 6666 of the verses of the entire Quran. In

verses the Quran is addressed to the entire humanity,

ncending all barriers and limitations of race region and time.
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r, it seeks to guide humankind in all walks of life,
ual, temporal, individual and collective.

tains directions for the conduct of the head of state as well
simple commoner, of the rich as for the poor, for peace and
ar, for spiritual well-being as for commercial and material

arity.

'he Quran seeks primarily to develop the personality of the
idual and then shapes them into an ideal society, for ushering
era when goodness and virture may flourish and evil and vice
nated. It declares that every human being will be personally
nsible to the Creator. The Quaran does not only give commands,
lso tries to educate the people and convince them about the
ity and usefulness ot its injunctions. It appeals to the
n of humanity and invites them to exercise their own intellect
-der to understand themselves, their station and purpose of

their conduct with one another and, above all humanity's

jonship with the Sustainer.

The fundamental root of the shariah is that Allah is the
-eign of the universe. Allah is not only All-Powerful but also

Most Gracious, Most Merciful and Lord of the Worlds. It is
, who has sent messengers to mankind in order to propagate His
te Laws. Thus the system of shariah is built upon the principle
Divine Laws are transmitted to mankind throgh the messengers.
luslims Prophet Muhammad (p-b.u.h) is the last prophet and unto

vas revealed the Holy Quaran which he conveyed to humankind.
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n its verses the Quran contains guidance and wisdom which can
jded into verses which relate to the science of Tawheed, or
nity of Allah (ilm al-Kalam), Vverses which relate to
ples (ilm al- Akhlag) and verses which deal with human
t (Figh) thus contains matters as marriage, usury,
ctions, penal matters and state matters. Nevertheless the
, also says of itself as a source of Shariah thus...

We made for you a law, so follow it, and

not the fancies of those who have no

knowledge®.
verses that authenticate the Quran as a sourse of Law include
"ic injunctions which Muslims are obliged to obey. Such issues
fornications and adultery, the Quran does not only warn

ns but also explains the consequencea that will befall those

3y not heed the warning. Hence...

Do not come nearer to adultery for At
is shameful (deed) and an_evil, opening
the road (to other evils)?'.

o those who transgress this commandments vis-a-vis a law on

ery and fornication, the Quran outlines their punishment as..

The woman and the man guilty of adultery
or fornication, Hog each one of them with

a hundred stripes, let no compassion move
you in their case in a matter prescribed by
Allah, if you believe in Allah and the last
Day and let a party of believers witness

their punishment®.

uran thus stipulates the Law and its punishment for those who
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t observe the commandments.

Most important however of the Quran as a source of Shariah are
Legal Injunctions (Ayat al-Ahkam). These injunctions are of
ry importance in the life of Muslims for amongst other verses,
form the basis of the Quran as a source of the Shariah. The
.r of verses with legal connotations in the Quran is still a
sct of study by Muslim scholars, others claim that there are
hundred verses of this type and others say there are more than

Whatever the case, these Ayat al-Ahkam form the code of
ict of every Muslim from birth to death. These verses provide
touchstone to distinguish the truth from falsehood, good from
and lawful (Halal) from unlawful (Haram) . The Ayat al-Ahkam can
jrouped into 3 categories depending on how concise their
ents are. Thus we have:-

(1) Cconcise injunctions
(ii) concise-cum-Detailed Injunctions and

(iii) Detailed Injunctions.

Cconcise Injunctions

These are the precise commandments contained in the Holy

¥ ai
.n. However the Quran does not give the detailed rules regaglng
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, commandments. We have in the Quran injunctions concerning
‘ications (Taharah), prayers (Salat), fasting (Sawm), Alms
it) and pilgrimage (Hajj) and many others. Detailed rules and

ce of these are to be found in the traditions and practice

1ah) of the Prophet.

Concise-cum-Detailed Injunctions

These injunctions are contained in verses which mention the
andments in brief, but other verses mention them in detail and
her leave them to the hadith and Sunnah. Here are found
nctions on war, pease, Jihad, Prisoners of war, Booty and
tions with non-Muslims among others. The details though left to

Sannah, can also be explained through Ijtihad.

) The Detailed Injunctions

These Injunctions are contained in the verses of the Quran
h give complete details of the commandments such that there is

question of Ijtihad in order to find solutions. These are

andments that Muslims must obey without question. In here are

d verses that deal with Hadd (punishment), Qisas, Equitable

tions amongst others. By and large, the Quran being the

,lation of Allah to humankind stands alone as the only source
sugh which Allah could order humanity on how to conduct
iselves in the universe, hence no doubt the primary source of

Shariah.
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H: THE SECOND SOURCE OF ARIAH: MULT N

The Sunnah is the second source of the Shariah after the Holy
. The word Sunnah may have different meanings depending on the
.xt and usage. According to Arabic Lexicographers, Sunnah;
s a way, course, rule mode or manner, of acting or conduct of
3. sunnah may therefore mean, a way of behavior which is
red at after actual practice by a society. At times Sunnah may
vonfused with Hadith, whereby hadith means a piece of

rmation, account or story narrated by a person. When these

s are used in their Islamic context they may as well give

erent meanings.

As noted that according to Arabic Lexicography sunnah means
of life, its Islamic usage will give us the meaning of the
of life of the Prophet (p.b.u.h). That is to mean, the way the
het led his life in its daily basis. Thus even when the
ghty Allah ordered Muslims to obey the Prophet and to take his
as a good example and follow it, the expression Sunnah of the

het came into use. Henceforth the notion Sunnah to Muslims has

ys meant the mode of life of the prophet.

Hadith on the other hand though at times used interchangeably
, Sunnah, came to mean, the narrations about the 1life of the
het, thus imply that hadith is a record of the Sunnah. This is
ecause, while not all ahadith (pl. of hadith) may be Sunnah,

th of the prophet may at the same time contain as many Sunnah
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ssible. Through the record of hadith the Sunnah of the prophet
»een brought down from the period of the companions of the
et (p.b.u.h.) to the present era. In a broad sense both the
\h and the hadith cover the sayings and deeds of the Holy
let. There are then three types of sunnah of the prophet,
igh which Muslims learn about the actual practice of the
let and also in implications with the real meanig of the
\ge of the Holy Quran. The kinds of Sunnah are:
(i) ©Qaul, which is a statement given by the prophet
(p.b.u.h.) which has a bearing on any matter

concerning the Ilamic code of life.

(ii) Fi'l, which includes the action or practice of the
Holy prophet which has a bearing on any matter

concerning the Islamic code embracing all spheres

of life, and

(iii) Tagrir, which are the action or practices of some
person (usually companion) of the prophet which has

the silent approval of the Prophet.

AH: ITS USE AS A SOURCE OF SHARIAH

We have already seen that when we talk of Sunnah, we are as
_talking of Hadith, mainly that part of the Hadith which has
content on the text (Matn) of the Hadith. The practice of the

Jhet can be used as a source of Shariah because of the unique
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ion of the Prophet Muhammad amongst the Muslim Umma. Muslims
nanimous that the authority of the Quran is binding on all
ms and the authority of the prophet comes next. The authority
e prophet is derived through the community's acceptance of the
let as a person of authority, rather his authority is expressed
igh Divine will®*. Because of this the narrations and
-dings of the mode of life of the Prophet has this Devine
>rity over Muslims. The Sunnah as a source of Shariah has its
s in the Holy Quran a factor that is emphasised by the
tion of the Prophet as explained in the Quran as the expounder

he Quran appointed by Allah. The Almighty Allah says in the

1L =

We have revealed unto thee the Remembrance
(the Quran) that you may explain to them that
which has been revealed for them....%

he above verse the prophet is given the authority to explain

expound the Quran to humankind. It is found that allah commands

faithfull to perform prayer (Salat), but there is no part in

Quran that explains the mode of praying. It now became the duty

he Prophet to show the Muslims how to perform prayers through

own practice. The prophet then demonstrated the mode of prayer

tically and orally.

Prophet Muhammad also has the legislative power bestowed upon

by the Almighty Allah. The Quran speaking about the legislative

»r of the prophet says:-
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....He will make lawfull for them all good
things and prohibit for them only the foul,
and will relieve them of their burden and the
fetters which they used to wear....?

the authority of the Prophet is binding upon Muslims is
icitly declared by the Quran again that, "O you who believe,
God and His Messenger" (Quran viii:20) and, "whoever obeys the
>nger, he indeed obeys God" (Quran iv:80). These verses of the
1 explain clearly that that the prophet is charged with the
snsibility to explain the laws, such that his actions are the
sct ones and Muslims should emulate him. Trough the Sunnah the
pet formulates the do's and don'ts of the society. Yet another

e of the Quran explains the pasis of the Sunnah of the Prophet

ource of Shariah:-

And whatsoever the messenger gives you, take
it, and whatever he forbids abstain from it....

27

The verse and many others state the authority of the Prophet
emphasizes the fact that his whole life, decisions, judgements
command, have binding authority and ought to be followed in all
res of 1ife. Obviously the authority of the Prophet does not
nd on his acceptance by the community through the opinion of
ylars. The Muslim Umma thus ought to accept the authority of
Prophet as binding as the Quran, and accept all his verbal
vands, his deeds, his facit approvals as the way of life, and a

1ing factor and model which has to be followed as again

lained in the Quran:
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A noble model you have in Allah's Apostle for
all whose hope is in Allah, and in the Final Day,
and who often remember Allah®.

the activities of the Prophet are covered by the Sunnah,
h will therefore remain one of the main sources of Islamic

second only to the word of Allah; the Holy Quran.

DARY SOURCES OF SHARIAH

Apart from the Holy Quran and the Sunnah Being the primary
es of Shariah Islamic Jurisprundence recognises Ijma,
,Ijtihad, Istihasan, Istislah (Masalih al-Mursalah) and Urf as
\dary sources of Shariah. However in the recognition of these
urces of law, laws that are enacted from them are derived from
injuctions of Quran and the sunnah of the Prophet. Thus the
| sanction of all intellectual activities in respect to the

lopment of the shariah comes from the Holy Quran. These sources

jiscussed below.

. THE CONSENSUS OF OPINION OF MUSLIM SCHOLARS

Ijma in the concept of Islamic Jurisprundence can be defined

1e 'consensus of Juristic opinions of the learned ulama of the

after the death of Prophet (p.b.u.h.), and the agreement

hed on the decisions taken by the learned Jurists on various

ers partaining to the Muslim Ummah. The use of Ijma as a source

hariah brought about different meanings of the term. Thus Ijma
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e an agreement of the Islamic community on a religious point

is the consensus of opinion of persons competent for the
ice of Ijma when religious issues arise, whether rational or
. Ijma can as well be a unanimous agreement of the Jurists of

ommunity of particular era on a certain issue.

Ijma has been noted to have played crucial roles in the
opment of Islamic Law. In the history of Islam, it has been a
al process for solving problems through the gradual formation
jority opinion of the community. The idea of using Ijma came
use as a socio-political necessity, approved of later on the
lic verses and tradition (ahadith) of the Prophet. The
1lness of Ijma as a source of shariah can be summarised as
_.the consensus guarantees the aunthenticity and correct
rpretation of the Quran, the faithful transmission of the
sh of the Prophet (p.b.u.h.), the legitimate use of analogy and
results. In short it covers every detail of the Shariah,
uding the recognised differences of the several schools of
sprudence". ijma is therefore a principle for guaranteeing the

city of the legal content that emerges as a result of

cising "Qiyas" and Ijtihad.

The practice of Ijma has its basis in the Holy Quran when

ghty Allah encourages seeking the opinion of others on

gious matters. The Quran say:=

It is through the mercy of Allah that you
are lenient with them: if you were to be
hard-hearted; they would have deserted you;
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pardon them and seek for the forgiveness
for them and seek their opinion in the matter;

wherever you decide upon something, have belief
in Allah, Surely Allah loves those that rely
on Him®.

about the practice of consultations and agreement within the

, Allah advises:

Those who answered the call of their Lord,
and established regular prayer (salat) and
whose affairs are a matter of councel and
spend out of what we pestow on them for
sustenance®.

However the concensus of the Ulama must be based on the book
1lah, the instructions of the Prophet (Qaul al-Rasul), the
)ns and demonstrations of the Prophet (Fi'l al-Rasul). Muslim
sts are of the opinion that any Ijma that has to do with some
inal issue on the Ibadat (acts of worship)must be ratified by
y member of the community that is concerned. However if laymen
that they do not agree on a matter raised it must be ignored
accepted as invalid. On the other hand, if the Ijma has has
thing to do with Mu'amalat (transactions) which need thorough

oning, the layman's point of view has to be considered.

Nevertheless no matter the rank of the pius Ulama and their

ough deliberations, no amount of Ijma can abrogate a text, that

provision laid down in the Quran or the Sunnah of the Prophet
.u.h.). If any Ijma is soundly founded on a text of the Quran

the Sunnah, it can not be repealed by any subsequent consensus,
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the Ijma is merely based on public interest (al-masalih al-

ah) it may be repealed if the public welfare so requires.

(ANALOGY)

fuslim Jurists have described 'Qiyas' as analogical reasoning.
is then concluding from a given principle embodied in a
jent that a new case falls under this principle or is similar

is precedent. The earliest predecessor of this conscious

gical reasoning has been called 'personal judgement' or

dered personal opinion (ra'y). Whenever the Ummah was faced

» new or refined and complicated issue, the Quran or a general

iple or specific case in the sunnah was taken and a decision

ade on its strength with regard to the present issue. When no

and unquivocal decision was found in the Quran and Sunnah,

endency to use Qiyas was predominant. However in both the

e of the model and the discernment of the point of resemblance

t+ unbridled liberty was taken and the result varied between

| analogy on the one hand and almost complete arbitraries on

ther. Thus after several decades, the unregulated products of

pure personal opinion produced a strong and bitter reaction

1st itself.

In the first half of the 2nd/8th century more systematic

yht arose both in Medina and Iraq. In Medina, Imam malik

79/795) continued to use the term ra'y, but the procedure had

me systematic, helped no doubt by, the further strengthening,
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ct that a more or less uniform doctrine by this time emerged
ina, characterised by the concept tagreed practice' of Ijma.
1ile in Irag Abu Hanifa - the examplar of logical thought in
ic law and his early followers formulated expressions like

is the category of', 'this is similar to', in order to
in Qiyas. At the same time the concept of Ijtihad or
ematic original thinking' which from its narrower beginnings
e first half of 2nd/8th century bloomed into a powerful

iple of original thought in the later 2nd/8th and 3rd/9th

ries, swallowing up Qiyas as its method®'.

The introduction of Qiyas as a source of Shariah is said to
been introduced by the founder of the Hanafi school of law in

; He is said to have introduced Qiyas with intention of

ng the excessive thinking and digression of the people from

slamic legal point of view. This he thought so because during

\bbasid period, people engaged themselves in reading various

s of logic, philosophy, etymology and literatures of various

>

»s; which was said to corrupt their minds.

These wanted to apply what they had read to Islamic

sprudence. Also many Muslims in far away lands had thought

them their philosophical outlook, their culture and even some

gious and legal notions in the fold of Islam. Abu Hanifa thus

oduced Qiyas as a measure to curb their excessive thinking and

eep them on check.
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'he argument about Qiyas brought about groups who agreed with
troduction into Islamic Jurisprudence and those who objected
s introduction. Those against Qiyas argued that Almighty
revealed the Holy Quran to humanity for its guidance, no more
.s. A Muslim thus must look for solutions of his problems in
ran. For those who advocated the use of Qiyas, they supported
claim through the verse of the Quran that "think deeply, O ye
re understanding". The people of understanding in the above

are those who use common sense to deduce Islamic Law. They

quote a Hadith of the Prophet which says:

"The Prophet send Muadh Ibn Jabal to Yemen as
their Judge and governor. Before Muadh left
the Prophet, he asked the latter on what basis
would he judge if he was confronted with a
problem. Muadh said that he could judge on the
pasis of the Quran. The Prophet then asked him:
massuming that you do not find it in the Quran,
on what basis would you judge?", Muadh said

he would judge on the basis of the Sunnah of
the Prophet. The prophet asked him: "assuming
you do not find it in both the Quran and the
Sunnah of the Prophet, on what basis would you
judge?", Muadh replied that he could use his own
individual judgement. And the Prophet was very
happy to hear this statement®.

Thus Qiyas can be accepted as one of the principles of Islamic

yrovided it is strict Qiyas. by strict Qiyas it is meant that
st be based on the Quran, the sunnah and Ijma. Still shafi'i

yther jurists laid down conditions which Qiyas can be accepted,

yst which are that, the Qiyas must be applied only when there

o solution to the matter in the Quran and the Hadith; that

s must not go against the contents of the Quran neither
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ict with the traditions of the Prophet; and that it must be

t Qiyas based on either the Quran, the Hadith and Ijma.

Urf, the known practices and customs (adat) are recognised as
)sidiary source by all schools of Jurisprudence. These are
ms which do not contradict the four principal sources of the
ah. Hence customary rules are valid as long as, there is no
sion on the matter in the Quran and the sunnah. If any of the
ms contradict any other rule of shariah, they will be
dered outside the pale of Islamic law. The authority for this
e is defined from the doctrine of (al-Masalih al-Mursalah),

js that are of penefit to the society about which the source of

shariah neither speak nor oppose them.
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CHAPTER THREE

MIRATH: THE ISLAMIC LAW OF SUCCESSION

In legal terminology, Mirath means inheritance to be divided
the property of the deceased among the successors. The
ce of mirath in the Shariah gives rules which guide as to who
-its and who is to be inherited, and what shares go to which

5 The death of a person brings about the transfer of most of

-

rights and obligations to persons who survive him. Rules
lation on inheritance in the Shariah are based on the principle

property which belonged to the deceased should devolve on
> who by reason of consanguinity or marital relations have the

ngest claim to benefit by it and in proportions to the strength

uch claims.

During the pre-Islamic (Jahilliya) Arabia, society was
jarchal and patrilineal. The customs of the Arabs of the time

one principle object in view with regard to succession of

ased's property. This was the practice of keeping property

\in ones family. Accordingly, succession of a deceased property

confined exclusively to the male relations and further among

» to only those who were capable of pearing arms. With the pre-

ymic tribal Arabs being patrilineal in their structure and

~ilineal in ethos; individual tribal societies were formed to

1t who traced their descent from a common ancestor through
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sively male links ('asaba). The tribe was bound by the body
written rules that had evolved as a manifestation of its
t and character. These rules served to consolidate the tribes
ary strength and to preserve its patrimony by limiting
itance rights to the male agnate relatives of the deceased,
ged in a hierarchical order with sons and their descendants

first in order of priority’.

Relations through females in pre-Islamic Arabia was not a
d for succession because; it were, property would pass to
er tribe. The daughters, widows, mothers and sisters as well
the minors were excluded from succession. The daughters
lse they ceased upon marriage to pe members of the original
ly. The widows were excluded because they were placed in the
category as chattels. The minors were excluded because they

unable to defend by their arms the tribal rights and

ileges, and their goods therefore belonged to their chattels.

The aim of the pre-Islamic system of succession amongst Arabs
to preserve the fighting -unit of the family or tribe. Hence
n may marry out of the tribe, but they would remain no longer
ected with their ancestral tribe. Therefore no right of
ritance was accorded to them. The principle of priority of

ritance amongst the 'asaba was:

(i) Descendants are superior to ascendant and ascendant

are preferred to collateral. Minors were not
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allowed to inherit because they could not bear

arms.

ii) The nearer in degree among the 'asaba excludes the

more remote, and there is no representation in the

rules of inheritance.

(iii) Among equal collateral, the strength of blood ties

is to determine priority.

With the advent of Islam, the normal and social position of
was raised giving the widow, the mother, the sister and the
ter heritable rights; the Quran made it obligatory by
ding certain specific shares to certain relations most of whom
females. These shares are called 'Faraidh', of which the

. mentions nine and three others were latter added by the

-al consensus of the jurists by way of Qiyas.

MS INTRODUCED BY THE HOLY OURAN IN INHERITANCE

The Quran introduced reforms in the law of succession by

ng specific share to about twelve captain relatives who could

have received anything at all under the customary law of the

Islamic Arabs. The novel rules of inheritance introduced by

Quran emphasized the tie existing between a husband and his

and between parents and children. Those rules also had a

icular goal of raising the status of women within the nuclear
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T Ehus . 5 V%

The Quranic inheritance legislation came to reform
the tribal customary law of pre-Islamic Arabia®.

'he Quranic reform came as a super structure upon the ancient

L  law. It corrected many of the social and economic

ylities then prevalent. Thus the Quran is not to be likened

amending Act rather than an exhaustive act. The sunnite law

lamic inheritance has wedded together the 'asaba and the

ic heirs in distributing the estates, thus it gives the Dhul -

dh (the Quranic heirs) their shares and then distributes the

among the 'asaba. The newly created heirs were mostly women

to the customary heirs in proximity to the deceased. However

hariah gives her half the share of the male. Contrary to the

mary law, where the nearest male agnate succeeded, the female

ognates were excluded, descendants were preferred to ascendant

.scendant to collateral.

It is found that in the sunnite schools of law as opposed to

shiite, the same tendencies, are still at work, where to a

ain extent retain these principles of ancient law. On this

ant it may be argued that the Islamic law of inheritance is

n considered an arbitrary system. However this may be a

rficial view, for on a systematic examination of the fabric of

law, it will be found that it consists of the two distinct

ents, namely the custom of the ancient Arabia and the Quranic

rms.
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‘hrough the spirit of reforms introduced by the Holy Prophet
1.h.), the ingenuity of Jurists and the forces of
aistances, the two distinct elements were welded together into
lesome and complete system, yet it is still possible to
aguish them Here is an example of a location of the 'Asaba

senting a classical patrilineal system. In its most

archal form, women in the patrilineal line do not possess
jtance rights. At the core of the patrilineal system are the

r, the brother and the sons;j the uncles and the grandfathers

econdary .

A O
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Diagram 1 The .Asaba‘,the agnate male (A shaded)

O- O~ O

comparing the diagram of the strict agnatic kin (diagram 1)

. the one which the Quranic heirs are shown (diagram 2), the

't away from the 'asaba and forward the recognition of female

rs is clear.
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It is apparent that there is a certain structured tension

en the two classes of heirs, and certain principles setting

oriorities have been established in juristic practice. The

ary heirs are within the nuclear family and after they have

» their portion, the guranic heirs take their share; the

jue is taken by the 'asaba. This is the basic rule and within

of these levels of nuclear family, Quranic heirs and the
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, there is a separate set of priorities which can be very

x indeed depending on the total size of the estate and the

of eligible heirs. It may be, for instance, that the

ed distinction of the estate among the guranic heirs exhausts
ritage, and the ‘'asaba, though recognized as real relations

tential heirs, in fact receive nothing.

he combination of the agnatic heirs and the Quranic heirs

stes the picture of the Islamic law of succession and

yasses those relations who are entitled to a portion of the

s of a deceased Muslim. To this basic diagram (diagram 3) we

=

Jeed to add mention of the descendants and ascendant of those

, however low or high, for if they exist, they are likewise

led. The Islamic pattern of inheritance is unusual in that it

sents a compromise between the established rights of the

lineal or agnatic kin and the entitlement of important females

e kin system not necessarily grouped together by the descent

iples alone. It is not the addition of the matrilineal kin as

scent group, but the addition of certain females and males

ed to the deceased as often by marriage ties as by blood ties.

it recognizes the importance of inter-group alliance though

lage, along with the primary male descent group.
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i i itance
Taking a broad view, the IslamicC scheme of inher

oses three peculiarities viz:

in individuals.
1 The Quran gives specific shares to certain indlv

heirs and

2. The residuary goes to agnatic

3. Failing them to uterine heirs.

ted as that:
nain reforms introduced by the Quran may be state
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Husbands and wives were made heirs.
Females and agnate were made competent to inherit.

parents and ascendant were given the right to inherit

even where there were descendants and,

As a general rule, a female was given one-half of the

share of a male.

‘ound that the new heirs are close relatives of the deceased,
ten related even closer to them than agnatic heirs. These

ostly females, equal to one-half of the share of a counter

espite the  Quran giving explicit rules on inheritance,

. groups nevertheless portray some differences in actual

ce and ideology of the law of succession. The shiite law of
tance in practice is different from the sunnite. Entitlement

.ceed on intestacy vests, for the sunnites unlike for the

,, on three distinct groups which produce three separate

s of legal heirs viz: the oQuranic heirs, the male agnate

ives of the deceased and failing these, two primary groups,

>s and cognate relatives. The shiite on, the other hand

hises one basis for entitlement only, that of relationships

ba) simply and accordingly divides all relatives (with the

tion of the spouse relict who always takes the Quranic shares)
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nree classes, which are in order of priority. Thus

i) Lineal descendants and parents of the deceased

i) prothers, sisters and their issues and grandparents

of the deceased and,
341) Uncles and aunts and their issues.

'ntitlement thus, according to the shiite, depends solemnly
he position of the claimants, and while the Quranic heirs,
sntitled will take their allotted share, and the basic rules

apply that a male relative gets twice the share of a female

ive of the corresponding order and degree. This systenm thus

rs vitally with the sunnite law in that it affords no

nctive place to the male agnate relatives. All in all the

ah distributes the estate among the claimants in such order

roportions as is most in harmony with the natural strength of

claim.

TIONS PREVAILING INHERITANCE AND HERITAGE

The estate of an individual who died intestate can be

.ited after the satisfaction of the death of propositus, the

val of heirs at the time of death and ascertaining

-ionships which justify inheritance. It has to be proved that

s are surviving at the time of the death of the propositus,

>
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> they are allowed to inherit. 1In the case of an embryo the
ce has been that it will not be accounted to inherit unless
alive. At times their share is put aside pending their
sry, usually the share of a male child. According to other
ices the whole estate should be saved awaiting the delivery of
shild before the distribution. The heritage that which

itance is to be divided comprises of:

That which the deceased owned before their death in the form
of tangible property, debts and any pecuniary right like the
right consequent to demarcation of ownerless vacant land with
the intention of cultivating it, where they intend to
cultivate ownerless vacant land and demarcates it by
constructing a wall or fence or its equivalent thus acquiring
a right to cultivate it in preference to others; or an option
in a contract of sale; or a right for pre-emption; or a fight
of retaliation (gisas) for murder or injury, where there is a
guardian of the victim e.g. if a person kills your son then
dies before retaliation, causing the right to gisas to change
into a pecuniary right payable from the murderer's estate

exactly like debt.

That which the descendant comes to own at his death e.g.
compensation for unintentional homicide (gatl al- khat'a),
where the heirs opt for compensation instead of (gisas). The
rule applicable to this compensation is the one applicable to

all other properties, and all those entitled to inherit.
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at which the descendant comes to own after their death e.qg.
\ animal caught in a net that they had placed in their lives
\d similarly where they are indebted and their lives
-editors relinquishes the debt, after their death or someone
>lunteers to pay it for them. Also if an of fender mutilates
1eir body after their death and amputates their hands and

>gs, compensation will be taken from them. All these will be

ncluded in the heritage.

ifferent deductions are made from the heritage. Some are
ed from only a third of the heritage and some deductions are

rom the whole heritage. Hence if the heritage suffices, they

be completely met and what remains of it after these

jons and the execution of the will, will be for the heirs.

, '‘tarikah' (deceased property) falls short of meeting these

-ions, the more important among them will be given precedence

-hose of lesser importance. If anything remains after the

-red deductions are made, the next in order will follow;

7ise only the deductions of higher preference will be covered.

According to the consensus of Shiite jurists, the first

tions before any other thing is to meet the wajib funeral

ses of ablution (al-ghusl) shrouding, carrying of the body and

ng the grave, if required irrespective of whether the

ndant has made a will to this effect or not. Thus funeral

ses are prior to debts, irrespective of debts related to the

llment of the religious duties (hagqu Allah) or to the
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>rs (hagqu al-nas). Differences also occur among the shiite
s (of the Immamiyyah school) regarding the case where a
or has a right over the estate itself, such as where the
nt dies after mortgaging his/her property with a pledge, the
ty being all that he/she owned. Some jurists may give the
1 expenses preference over the right to the pledgee, because
>~ nature of the tradition which includes the order of
ence where no difference is made between pledged and
ged properties. Other jurists give precedent to the right of
edgee because the owner of the pledged property is forbidden
» Shariah to exercise his/her right of ownership and that
is forbidden by the Shariah is like that which is forbidden

\son’.

'hus meeting the funeral expenses, the repayment of debts will

irrespective of their being haqq Allah or haqq al-nas, such

yaid zakat, pecurinary atonements (kaffarat) and other similar
jous and non religious liabilities. All these debts are in a
e category, thus if all of them cannot be completely met from

state, they will be covered pro-rata like the liabilities of

solvent person, allowing no exception to this except zakat,

ded these relate to the actual items of their incidence

nt, in which case the two will be preferred over other debts.

ver before the distribution of the estate of the deceased

| heirs, it is required by Quranic injunctions first to settle

.1aims of debt and other rights of Allah and His servants on

Jeceased as well as the Will that they may have left behind.
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5>ly Quran emphasizes that:

The distribution in all cases is after

the payment of legacies and debts”.
1 debts are those which are proved by the admission of the
before the death sickness either in writing or by any other
nd secondly the debt which was mentioned by the admission of
jead person while on death sickness. Funeral expenses are
11y deducted from the estate of the deceased. Islam preaches
licity, particularly so when one dies. Every one is given a

less shroud, therefore funeral expenses must be reasonable. In

lusion the schools of law of the sunnite and those of the

te, concur that funeral expenses are preferred over debts

ble from the estate after death.

IDIMENTS TO SUCCESSION

DAIMENLIO 11U oL = ——

According to the Shariah there are three reasons than can stop

from inheriting. These are homicide, difference of religion

slavery.

(i) Homicide

Muslim jurists agree that a killer or murderer shall not

lerit. Sayyidna Umar (R.A.) is said to have prevented a murderer

one's father from inheriting him. The rationale for this is

.t if such people were allowed to kill and then penefit from the

tate of the victims, it will seem as though people were



.ging incidents of homicide because the accused persons were
| to benefit from the crimes they have committed. Due to
stances that prevailed in murder, jurists have classified

>rs into two categories:
a) Qatl al Amd: intentional murder
b) (b) Qatl al - Khat'a: unintentional murder.

t1 al-amd is an intentional and premeditated murder, while an

an insane person or a minor will be considered as neither
ional or unintentional. Qatl al-khat'a may be through
e or through mistaken identity. There are cases of murder

\ised by the Shariah where the right to inheritance will not

*ected. These are:

(a) When one kills as a result of excersing judicial

punishment resulting to death, and on the battles between

Muslims and non-Muslims.

(b) Killing if it's as a result of self defence which has to

be proved.

(¢) In an act of a mad person and a minor.
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ifferences of Religion:

ifferences of religion will definitely prevent succession
t to certain conditions. The majority of Muslim jurists
that a Muslim will not inherit his/her deceased relative who
s to be non-Muslim and vice-versa. Thus when a Muslim
id dies leaving behind his Christian or Buddhist wife, she
nherit him through Wasiyyah (will). However, her inheritance
»s) will not be more than one third of the net estate. This
, still is not universal amongst Muslims. The shiite jurists
f the opinion that the people of a different religion will

s not inherit one another, thus a Jew will inherit only a Jew

>

ristian will inherit only a christian. They pbase their view

Bl aaith that.....

Yahya related from Imam Malik from Ibn Shihab
from Ali Ibu Husayn Ibn Ali from Umar ibn Uthman
Ibu Affan from Usama Ibn Zayd that the messenger
of Allah (may Allah bless him and grant him peace)
said, "A Muslim does not inherit from a Kafir"’.

(iii) Slavery

All Muslims Jjurists agree that slavery is a bar to

.itance. They will not be inheritance. If a slave died he/she

1 not be inherited by his/her relatives, because, as a slave

e owned nothing since all that a slave owned belonged to

1er master and was himself/herself treated as property. Islam

however, made it a great reward to free slaves as an act of

+ and included it in expiation (Kaffarah). Thus there are no
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today and the problem does not occur.

RAN AND INHERITANCE

AN NAINLD LN A

slamic law is regarded by Muslim as an ordinance of Allah;

e of it in

en Islamic experts are called upon to give evidenc
-es, it is to the Holy Quran first of all that they will refer
g to any

.ir authority for the basic principles before referrin

vok on the subject which gives details. It is therefore to

erses of the Quran itself that we must turn to for the

nal text of the law before directing our attention to any

itions on the Islamic law.

Chapter 4 verses 11 and 12 of the Quran set out the law of

tate succession in a rather detailed and exhaustive manner.

; as follows:

our children; for the

Verse 11. "Allah enjoins you concerning y

is the equal of the portion of two females; but if there be

than two females, two thirds of what the deceased leaves is

rs; and if there pe one, for her is a half. And as for his
nts, for each of them is the sixth of what he leaves, if he has

ild: but if he has no child and (only) his two parents inherit

r is the third; put if he has b

nt of) a pequest he may have

for his mothe rothers for his

er is the sixth, after (payme
eathed or a debt. Your parents and your children you know not

'h of them is nearer to you in benefit. This is the ordinance

\1lah. Allah is surely ever Knowing, Wise".
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Jerse 12. "And yours is half of what your wives leave if they
10 child; but if they have a child, your share is a fourth of
they leave (after payment) of any bequest may have bequeathed
jebt: And if a man or woman having no children leaves property

inherited and he/she has a brother or a sister, then for each
em is the sixth; but if they are more than that, they shall be
rs in the third after (payment of) a bequest that may have
bequeathed or a debt not injuring (others). This is an
\ance from Allah, and Allah is knowing, For bearing.
snting on this law of inheritance as given in these verses of

yuran, Anderson said

..... It should also be observed that there

is no aspect of the law in which the logical

and technical excellencies of the Islamic

system are more advantageously displayed than

in the law of inheritance indeed there is a

famous dictum attributed to the prophet that a knowledge
of the shares allotted to the various heirs
under this system constitutes the equivalent of
one-half of all human knowledge. However

this may be, it would, I suppose, be true to

say that there is no system of inheritance that

has been worked out with the detailed thoroughness,

the meticulous precisious, and the religious

devotion even to the discussion ad __nauseam of
hypothetical problems that could scarcely ever

arise in the vicissitudes of real life - which

has been accorded sO lavish by Muslim jurist

to the Islamic law of succession’.

1viled treatment of the shares are dealt with in Anderson's

7. We do not consider it necessary to repeat these complicated

»s. All we need to do is to refer to a few general important

nts embodied in the rules relevant to our study. one general

nciple is that a spouse, parent and son or grandson ( son's son)

lude all other heirs in succession to a deceased; further than
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ne class of heirs had definite shares of the net estate

ibed for it, while another class of heirs share the residue

net i.e after those entitled to specific shares have had

shares.

he Islamic law of inheritance also makes a great difference

n male and female that may pe seen by others as

rdination of women. Firstly, in the shares a male gets more

. female though they may be of equal entitlement e.g. sons and

-ers, the brothers and sisters. consequently whatever shares

a estate is left to 'children,’ sons and daughters, each son

-ake double the portion of the daughter. Secondly, relations

e male line direct and collateral are with one or two

tions preferred to relations in the female line. Thus a

n's male heirs are: (i) sons (ii) the paternal grandson (son's

and lower such descendants (iii) the father (iv) his father's

r (the paternal grandfather) (v) the brother (vi) the

er's son (vii) paternal uncle (viii) the son of paternal uncle

'ix) the husband. And the female heirs arej (i) the daughter

the son's daughter (iii) the mother (iv) the grandmother

.rnal as well as paternal) wife's sister.

Upon this principle a person cannot be succeeded by the

er's son or by the daughter of a brother or the daughter of an

e, 'or the maternal grandfather or mother of the maternal

dfather. In this respect the Islamic law is quite at variance

. the Adigo system of inheritance.
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Another general principle is that the full-blood relations
preference over the half-blood. Therefore, a brother germane
exclude a brother consanguine, and a brother consanguine will
preference over the son of a brother germane. Another general
ciple is that the lower in relations exclude the remote in
tion; therefore children, parents and spouse inherit together
do not exclude each other except that the son's share is of the

due. These principles can also pe expressed using diagrams.

Inheritance thus according to Islam is the entry of living
son into possessions of a deceased persons' property and exists
some form whenever the institution of private property is
bgnised as the pasic of the social and economic system. The
uwal forms of inheritance and laws governing it, however differ
ording to the ideals of different societies. The law of
pbe based upon five main

eritance in Islam is seen to

siderations:

To break up the concentration of wealth to individuals and

spread it out in society.

To respect the property rights of ownership of individuals

earned through honest means in their lives.

To hammer in the consciousness of man the fact that man is not

the absolute master of the wealth he produces put its trustee

and he is not therefore authorised to pass it on to others as
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pleases.

. consolidate the family system which is the social unit of

| Islamic society.

> give incentive to work and encourage economic activity as

anctioned by Islam.

= can even say that Islamic law of inheritance is geared
s a just society, unlike during the pre-Islamic period, and
odern un-Islamic society where its laws of inheritance have
evils which may include denying women any share of
tance, because they were rather regarded as part of the
ty of the deceased and therefore their right to property
th inheritance was ignored. Also unlike during the pre-
o Arabia and even other societies today which are tribal,

not only are women deprived inheritance,but even the weak,

and minors were not accorded any shares pecause the common

iples of inheritance was that he alone is entitled to inherit

ields the sword.

Also in certain societies there had existed the law of

geniture which entitled only the eldest son to inherit the

. of the father's property or to get the largest share. Islam

hus introduced many reforms in the perception of inheritance

ts laws which can be summarized as:
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t defined and determined in clear-cut terms the shares of
nheritor and set limits on the right of the property owner to
e of his property to his whims and caprice. It also made
s who had been previously thought as chattels, the co-sharers

he male. This has not only restored her dignity but safe-

.d her social and economic rights. It has also laid the rules

he break up of the concentrated wealth in the society and

1 in its proper and equitable distribution among a large

r of persons.
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CHAPTER FOUR

THE DEVELOPMENT OF THE ADIGO RULES OF INHERITANCE

MILY: THE ADIGO BASIS OF INHERITANCE

he family according to the Adigo is the social group into

a person is porn'. That unit consists of all members of the

. group linearly descended from one common ancestor, female or

who in ancient times, together occupied the house or compound

) in which a child first finds itself in this mortal world; a

of people united together either by the possession of common

controlling spirit or

, or united together py common

nality.

Thus of all the important gualities in a human being, the

, pelief attaches special significance to two things, the

:d blood which sustains and maintains their physical or

-jal body and the sacred spirit which constitutes their full

nality and builds them up into real being?. The former is of

rnal ancestry, the latter of paternal ancestry. Each of these

groups constitute a distinct family. Every Mdigo belongs to

of these two groups of ancestry, the maternal and the paternal

hetuni and Kulumeni). They may belong to one of the groups,

one or more purposes and to the other for one Or more other
oses; they may belong to both for all purposes’. We say then
the matrilineal and

e are two family systens amongst the Adigo,
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\‘trilineal.

he family which succeeds to self acquired property upon

tacy may therefor bej maternal, paternal and in special cases

matrilineal and patrilineal.

RSHIP OF FAMILY

Membership in a Chidigo family is an incident of birth and

i ds upon generations of ancestors (akare)". Each person is

into families, these are: (i) the family of the generation

jiately preceding theirs, i.e. the family originating from

- father of mother, (ii) the family of the last generation but

pefore theirs i.e. the family originating from their

dfather of grandmother (iii) the family of the generation

re that i.e. the family originating from their great

dfather or great grandmother and so on, until the family of the

‘test known ancestors, male or female. This family may be added

yy evolution of raising of subsequent generations i.e. by birth

2 child to a member of the last generation, put it may not be

s come into being, it

it

rracted from, since once a generation ha

t always retain its position in the ring of the ladder,

not be undone, even though every single individual who

stituted the particular generation may pecome extinct.

The family of the generation that gave birth to a person i.e.

. family originated by a person's father or mother is the
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ate family of that person e.g if 'M' is the father or the

of A,B,C, the immediate family of each of A,B,C, is the

of the circle of persons generated around 'M' namely

+C) . The family of the generation of the grandfather, the

other or of the remortest known ancestress is called the

or extended or ancestral family. Thus if 'X' was the father

her of 'M', 'N' and 'O', the extended family to which each of

children belong will be (X+M+N+0) + (A+B+C) and if 'Y' was

smotest known ancestor of 'A' thechild of 'M' and extended or

tral family to which ‘A’ 'g* and 'C' Dbelong is

M+N+0) + (A+B+C) .

Therefore to ascertain the family of the person you have to go

mother unto whom they were

orn, that

to their birth, to their father or

and the first circle or group into which they were b

ve circle or group into which they were born, that is the

e having their said mother and father as its center or origin

-her with all the radii thereof; and to ascertain, their

ded or ancestral family you g° further back to their

ifather or grandmother or the remotest known ancestors male or

Je. 1In short a person's immediate family does not begin with

elf or herself; it is the immediate family of his or her

dren which begins with her or him.

We may illustrate the principle with a tree; the trunk of a

. with buds on it: a bud may or may not be fertile to develop

generate a branch permanently fixed or attached to the trunk.
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i at its first appearance forms part of the trunk, and the
bogether with all the puds on it constitute the first body in
ach of the buds has its existence or the body to which each
imarily belongs. The trunk therefore constitutes the
te family to which each bud on it belongs, the trunk being

her or mother, the buds, are children. Some of the buds may

-ile, others may not.

branch of the tree may develop out of a fertile bud, and

particular bud or root which produced the branch is

rable either from the pud emanating from

unk which it emanates unless the one is completely severed

-he other. By producing the pranch, the bud links up the

. with the trunk. In other words which in later l1ife a person

to have children, he or she beconmes inseparable from either

imediate family into which he or she was born, or from the

stion he or she raises; he/she therefore must of necessity

y Jjointly to the trunk and to the branch. It must be

bered that an infertile bud is incapable by itself of adding

e trunk.

It is most important that these concepts of membership of the

y should be clearly understood in order to appreciate and

r the principle of regulating succession to property

jst the Adigo. We may summarize the principle as:

(i) The immediate maternal family of a deceased male Or
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ii)

female consists of his or her mother, the mother's
brother and sisters and all who were descended
matrilineally from the same womb or himself or herself
i.e. their surviving uterine sisters (if any) in the case
of a woman or her own children and uterine grandchildren,
and in the case of a man surviving children of all his
sisters, dead or alive, save that as long as their mother
lived, such children of sisters would not normally be
regarded as principal members of the said family: in
short the immediate maternal family consists of all
children of his or uterine grandmother and all
descendants of his or her mother in the direct female

line.

the immediate paternal family (Kulumeni) of a deceased
male or female consists of his or her father, the
fathers, brothers and sisters, and all who descended
paternally from the same father as himself or herself,
j.e..his or'her surviving paternal prothers (if any), his
or her paternal sisters (if any) in the case of a man,
his own children and paternal grandchildren, and in
either case, surviving children of all his or her
paternal brother, dead or alive, save that so long as
their father lived, such children of prother would not

normally be regarded as principal members of the family.
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NCEPTION ON THE ADIGO MATRILINEAL FAMILY

A —

Amongst the Adigo as earlier pointed out, the term "Family"
enote a large number of people grouped in one or another of
ategories, or in a combination of these two categories, all of
trace descent or are united by the pelief in a descent from a
»n ancestor, male or female, however remote that ancestor may

Among the Adigo matrilineal system, for the purpose of
sssion to and ownership of property the family denotes a group
11 the members each of whom was fed and natured by a common
ed blood in the mother's womb. That common sacred blood runs
ugh each of the persons lineally descended from the common

stress in the direct and broken female line.

Being a peculiarity of the womb, that blood is passed on by

y female member of the family to each child born of her. It

syver dies with every male member, as piologically it is

yssible for a male soO to feed and nurture a child in the womb.

sequently the maternal family which the Adigo call wguchetuni"

traced through the mother, the maternal grandmother, the

ernal great—grand-—mother, right down to the remotest female

estors in the direct female 1ine. This has peen defined as

... that family which consists of all persons lineally descended

~ough females from a common ancestress“s.

As a male member of a matrilineal family is incapable of

ansmitting to his children the blood he receives from his mother,
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.en do not possess that blood and therefore cannot be
f his maternal family; and since membership of the
1 family with a deceased person is one of the essential
. which determine a person's right to succeed to or to a
-he enjoyment of property left by the deceased, children
, member of a matrilineal family do not inherit their
state, and are normally not entitled to be appointed

sb.

children are not considered members of their father's
as far as having any right to his property. Thus

g inheritance the maternal clans have been predominant,

» Adigo have been pranded a matrilineal society. However

ikely that patrilineal clan had at once dominated the

vf the Adigo inheritance. Amongst the factors that have

many to see the Adigo as a matrilineal society are the

inheritance. It is important to have a closer look at the

d establish the basis of matriliny in their rules of

nce.

LOPMENT OF ADIGO RULES OF INHERITANC

> Adigo people have often been referred to as 2 matrilineal

e maternal clans have peen known to have
s of the adigo.

n matters pertaining

, more so because th
The maternal

ed certain aspects in the live

ad  an upper hand in decision making ©
lways exercised considerable

ansman. Maternal clans have @




-01 over the clansmen, let alone taking responsibility on
lf of a clansman. The maternal clans thus paid blood-money
) in order to bail out a clansman in trouble and arranged for
payment of dowry for a clansman's wife, let alone making
sion on which clans they can inter-marry. Maternal clans have
ys been known to take the most active role in organising for

burial of a deceased kinsman’.

Within everyday life of the Adigo members of the same clan
> always recognized themselves as brothers and sisters, fathers

mothers and so on. other aspects that the Adigo people
hasise about the importance of the maternal clan are like
eritance. However, despite the dominance of the maternal clan
the affairs of the Adigo, the paternal clan has always exercised
onsiderable influence if not prevailing over the maternal clan

other aspects.

The Adigo can be matrilineal hence it has always been assumed
st their rules of inheritance also follow strictly matrilineal

les. In a matrilineal system a man's own sons are members of
s wife's lineage, not his own (for his lineage is that of his

ther and his sister's); and the most closely related male in next
neration, who would inherit his goods and titles at his death,
s his sister's son. The relationship between a man and his

ster's son (or to proceed in the opposite direction between a man

\d his mother's brother) was the key 1link in questions of

Jheritance. The logic of matrilineal system emphasised by the

117




is also that you always know who your mother is, if not your

£

However, a closer study on the evolution of the idea of
jtance amongst the Adigo portrays a system of inheritance not
¢ and uniform rather one that has evolved over a long time and
lenced by the socio-economic and political condition for that

Nevertheless there seems to pe a process of evolution in the
: and rules of inheritance amongst the Adigo to-day. It is
~tant to look at the history of the Adigo people, if we are to
rstand the evolution taking place in the rules of inheritance

racticed by these people.

The history of the Adigo is mainly intertwined in the history
he Mijikenda. The Adigo are thus incorporated in the history
he migration from Shungwaya and the settlement along the south
.ern coast of Kenya and anzania®. Though the rules of

sritance of the Adigo portray a matrilineal bias, it is not

srtained from the migration history which were the first clans

migrate from Shungwaya OF if clans were there pefore the
ration either. oOral history on the Shungwaya migration is today

conflict. The Adigo are said to have left Shungwaya under

endary leader known as Digore9 who also led the war against the
la (Ooromo) and the subsequent expulsion of the Adigo from

Ingwaya.
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e difficult in ascertaining the clans of these people is
e fact that they moved as one group under one leader. Clans
the Adigo started maybe during the migration and up to the
- settlement and formation of the Kayas'®. Probably at this
ithority was through the system of age sets, a system which
/s male dominance amongst the entire Mijikenda people. With
sence of clans, transfer of authority and property which
be referred to as a from of inheritance was from father to
This system is what the Adigo called 'Kkuhala ufwaa' - "to
rom the dead", where the eldest son, most certainly because
1 be the first to be initiated into the next age set within
mily, and so become the elder hence take the responsibility

, head of the family after the death of the father. Usually

Father's brother would take care of the property in

ltations with the mother of the children (widow)''.

In this 'Kuhala ufwaa' system of inheritance practiced by the

, the symbolic tools of authority were the one's 'taken'

rited) by eldest son thus as recognized "... @ son would

ve personal items that had been used py his father such as a

As recognized,

., a chair, a hat and the pows and arrows"'2.

would be noted that the eldest son here did not only inherit,

\1so become the head of that particular household (Mudzi), who

y1ized the father. The personal pelongings 1taken' by the son

5lize authority in the Adigo tradition. Also recognising the

ority factor in Adigo patrilineal inheritance McKay writes:
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Theoretically where the son of the deceased
is a minor the deceased's eldest brother
acted as guardian till the son was of age.
Practically the uncle continued in possession
till his death when the real heir might
succeed’

Jus in reality succession to office and inheritance of

y went to the most powerful and influential member of the

. Hence within the formed clans, the Kaya as well as within

mestead, seniority based on a monopoly over knowledge and

al resources provided the principle of hierarchization. The

f the Kaya controlled and allocated land to various heads of

eads (Midzi). The principle is also institutionalised in the

t organization, but confined to the individual Kaya. The men

> Kaya were formed into age set (rika) and they progressed

~ately from childhood through adolescence to adulthood. The

were in turn sub-divided into sub-rika and the three most

r of which constituted the senior elders (Ngambi) who

ctively "ruled" the affairs of the Kaya for a definite number

ars.

The claim that matrilineal inheritance amongst the Adigo was

he original system of inheritance may not be easy to establish

ng in mind the influence that t matriliny has had amongst the

,. However a look at the origins of some clans gives a hint

matrilineal inheritance was an aspect of evolution and change

the Adigo were undergoing. A prief look at some major clans

reveal the fact that clans were not there in Shungwaya, and

r emergence during the settlement was as a result of deeds by
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jduals during the settlement, and due to slavery and

es't.

The 'Achina Ngome' clan is a well known clan of the Adigo, it

ckoned to be the first clan of the Adigo. The origins of this

is said to have been during the settlement on the Coast of

». A group of Adigo men wondered from the hinterland to the

shore where they saw the Fort Jesus in Mombasa. When they

rned to their Kaya, and reported what they have found, they

the Chidigo word

subsequently known as the ‘Abiri Ngome',

i' means 'to see', and 'Ngome' is the fort. Thus these became

people who saw the fort. Today, the ' biri' Ngome' are just

n in short as the 'Abirini' and tAchina ngome' denote later

rations of the original 'Abiri Ngome' clan. pifferent from the

on that the Adigo are matrilineal, the Abiri Ngome (or Abirini

.china Ngome) was a clan formed by the activities of men, it was

» not there in Shungwaya, rather it came as a result of the

- lement.

There are also the 'Ayombo' clans, these were also as a result

the migration. Amongst the Adigo, those of the Ayombo clan are

' descendants of amongst the last group to settle along the East

jcan Coast. The people are said to have travelled by sea

ssels to the East African Coast. Thus they would anchor and go

the mainland, either looking for places to settle or looking for

.ir kinsmen who migrated earlier. These were referred to as the

yombo', a Chidigo word meaning vessel, since that was their means

121




gration. Again the Ayombo clan did not originate from any
etess as many of the matrilineal clans would be expected.
factors of clan formation may mean that matriliny was not
ant here. The influence and strength of matrilineal clan was
result of factors during the migration, settlement and

'nal influence. Inheritance at this time was not yet

11lineal oriented.

The known practice of ' inheritance’ amongst the Adigo

diately after the immigration was known as vgkuhala Ufwa", to

e from the dead". This was a form of guardianship py the eldest

or uncle (fathers brother) when the eldest son was not yet

re to take responsibilities. Family ties at this time were

easingly stronger and closer parternally, and inheritance was

r the event of death, hence something of the purial rituals of

Adigo is intimately pound up with succession and inheritance.

If the elder's death is expected the members of his major

rilineages will remain at home waiting. When the elder actual

s, his sons -especially the eldest who is at home, reveals the

th to the other people. Ideally it is the task of the eldest

 of the deceased to direct the purial. If he is absent, the

est son present should take charge, and he will be recompenseted

- his expenses by the eldest son at a later date. The burial

der is strongly supported by his minor patrilineages, and major

rilineage members will also take part, as well as others in he

npound who are not related by descent to the deceased; The
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male member of the minor patrilineage, OI the eldest son,
out younger members to notify the adult male matrilineage
ons of the deceased and also any prominent members of the
wan's clan who do not live too far away to come to the
1. The eldest son also asks a number of young men of the

nd, to dig the grave at the dead man's patrilineal graveyard

-ani

>atrilineal kinsmen of the son in charge, if they are closely

>d, or if they like the son may sit about and sympathize with

s the funeral progresses, put the son is usually busy

ting the funeral and receiving advice from senior patrilineal

ives as to how to proceed. The deceased's owWn matrilineal

jves normally take part in the burial usually providing some

tance in things needed to bury the deceased. There is very

e known today of the pre-Islam Digo burial rites, thus the

\ic way of preparing the pody for burial is practiced.

Space has been taken here to describe the purial of a male

- and to indicate the nature of subsequent funerals because it

-hrough these rituals that the basic patterns of social

tionships in inheritance and succession operate. crucial

ures present in these rituals are:

First, the heavy load of ceremonial duties associated with

purial and funeral ceremonies fall primarily on the eldest

son, and also on the eldest sons of the other thouses' of the
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deceased and on the minor patrilineage. The matrilineage
stands ready to perform these rituals, sparred on by the
possibility of the vengeance of a neglected ancestor, if these

persons fail;

Second, the deceased pecomes an ancestor. As such he is
sociologically not dead; rather, his role has changed within
the domestic grouping and the patrilineage to which he
belongs. He can become reincarnated and he can cause sickness
amongst or and the 1iving members of all his descent groups.
The death of a man brings apout a series of re-organizations
in the domestic roles which take patterned forms. His

transition from male elder to male ancestor is part of the

pattern.

Property transfers following the death of a male elder, is
h that moveable household goods or personal effects including
ces, clothes, spears, arrows are divided among the 'houses' a
srt time after the burial. This is usually supervised by the

‘rilineage - head of the deceased (Mwenenhu Mwanamayo) , @ person

o generally l1ives outside the dead man's compound, and often

tside his village as well, and thus is not usually a fellow

trikinsman. The head may live at some distance and may appoint

younger matrilineal relative who lives closer to the compound to

rry out the duty.

The value of the property to be divided is not great, and it
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4+ considered a very exacting task to be the divider, though
, was a strong feeling among the Adigo that the division should
ne according to customary practice and rules. This was based
e same ranking of 'house'. The ‘house' of the eldest son gets
largest share, the next thouse' with the next eldest son, the
nd share, and so on; then houses with no sons determined by

ority of age of the eldest daughter of each 'house', receive

es and finally, 'houses' with no children'®, although these

1ly get a small share. For wives who did not have children, it

common for the husband, i2 . he 18 sympathetic to give her

:jal presents, and he may do so again when he thinks he is going

lie, for he knows that she will receive little after his death.

-her, if a man has a favorite wife he may give her special gifts

he knew he was going to die, though he is not supposed to do

s, and if other wives discovered it they would be jealous.

If there are both males and females in a 'house' the divider

es the 'house' goods suitable for each seX for there are some

ds which are clearly male e.9. spears, others such as water pots

ch can be used by daughters. If there are only females in a

suse' he sees that the house receives only those jtems which

nales can use. A thouse' with more children than another does

- necessarily get a larger share than another ‘house' it depends

on the usual ranking of the 'houses'.

puring his 1life time the husband is supposed to treat his

ves more or less equally with respect to gifts, provision of
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and, sexual relations, and so on, though the first wife

ly has a somewhat better position than others. In the

jon of the deceased's personal effects there is again the idea

>ughly equal treatment for all the 'houses' except that

ity is given to the ‘house' of the eldest son, which is not

.sarily the 'house' of the first wife. The burial of the

,nd and the division of his personal effects is a reminder of

 nheritance conflict among Adigo wives between position based

-der of marriage and position due to birth of children, of the

~ss or failure of the wives in childbearing, one of the chief

us-symbols of the Adigo. 1t is a time of reckoning of what the

stic grouping has accomplished up to the time of the husband's

h.

The division of the personal effects is said by the Adigo to

within the patrilineal grouping, and to pe on essentially

-ilineal transfer, rather than merely husband - 'house'

sritance. The Adigo feel that it is desirable that a non-

~ilineal relative acts as a divider since he will not be subject

bias or influence in the manner that a patrilineal relative of

deceased might be. Maternal inheritances amongst the Adigo are

nges in the rules of inheritance that these people have

erienced due to factors like famines, slavery and colonial

jicies. These factors and how they have influenced the Adigo

es of inheritance are the subject of the discussion below.
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AND THE FORMATION OF CLANS

, SAAFNM =2 e — —

sasters such as famines can be quite disruptive by tearing

ocieties. They put great stress on local institutions and

-eaten the very existence of a society. Famines can also be

jctive or desirable as they create new forms of life. At

famines provoke unusual unity among members of a household,

so often inspired a breakdown of traditional social values.

smetimes trigger off human advancement due to the adoption of

eas and building up new institutions. Famines therefore have

. social, economic and political implications. Societies

ed by famines at the same time may possess a repertoire of

ve mechanisms which lie dormant in good times and stand out

,ir boldest reality in a crisis. Thus social roles within a

-y are mobilised into action, sometimes there are structural

»s to better manage the crisis.

Famines have been a major historical factor in the evolution

hange of the Adigo rules of inheritance'¢. Perhaps famines

played a more significant role in determining and influencing

ourse of historical events pertaining to inheritance amongst

digo than generally assumed. This is so since scholars have

\d to have thoroughly debunked those once popular myths of

c group insularity. While evidence from these myths might be

jate, few attempts have peen made to study these myths much

er .
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However famines that have occurred amongst the Adigo provide
-esting case studies of their implications on the social
yization of the people. The history and events of famines as
ained by the Adigo is certainly a history of desperation made
ssary by a series of natural catastrophes culminating in
nes of breadth and severity unprecedented in recorded history
he people. Under these pressures, the Adigo society devised a

es of innovations affecting inheritance through Kinship and

-iage.

The Adigo rules of inheritance have been greatly influenced by

ines. As a result of famines many Adigo clans were formed which

sctly influenced the rules of inheritance from patrilinear bias

matrilineal and dual inheritance. The clans formed during this

iod were either through sub-division of majors parti-clans or

ough adaption of aliens displaced by the famines. Famines or

jed magnitude affected the Adigo people during the period 1836 -

)47 and probably earlier. Various famines have been recorded

.ch occurred within the Ccoast Province of Kenya today. These

nines were caused by amongst other factors drought and pests.

1s we have famines like Maere 1836 - 1838, Chingo 1857 - 1862,

ufu (1889), Bom-Bom 1894, Magunia 1898, Memarongwe (1910 = 1912),

ini (1914 - 1915) Dzua Bomu 1921, Nzige 1934, Ngano 1943 - 1945,

bushutsii 1947 and the recent recorded one named Makusudi 1979.

Amongst the clans that were formed due to the events of

ymines is the Achina Kalangwa clan. It is said that during one of

128




rly famines there was need to store enough seeds anticipating

" rainfall in order to plant these seeds. These seeds were

nder the care of a woman, who was to ensure that they were

ed for any other purpose other than planting. The effects of

ymines was diverse, there were no food and the weak did not

e. The woman could not endure the hunger and see her

ren dying. In order to save them she cooked the seeds for her

ren. Out of rage, she was sent away from the other members of

amily together with her children and was disowned by her

nal clan. she and her descendants were named 'those who

ed the seeds' (Chidigo: Achina Kalangwa) and thus was formed

chinakalangwa clan from the descendants of the matriarch. It

.om this fact that the children could not ‘hala ufwaa' from the

. 1ineal clan, because they were disowned. They had therefore

spend on what their mother could give and what she left after

h .

Here was started the idea of matrilineal inheritance, and also

an that emphasized the maternal side more than the paternal.

recognized ancestor was the mother rather than the father.

wuse of famine therefor, there was formed a clan that emphasized

matrilineal lineage since they were disowned by the patrilineal

sage because of the actions of their mother. No doubt

springs here looked only at the matrilineal side for almost

rything inheritance being one.
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le 'Achina Nyiro' is another Adigo clan that was formed due
vities of people during the famines. The descendants of the
Nyiro were nevertheless prophetess, this time it was members
patrilineal group. It so happened that these people were
much affected by one of the famines, because they had kept
emselves enough food supplies. While others went hungry
in this household always had enough, so they were called
' who were over fed' (Nyirwa is to over feed in chidigo), the

ive, Achina Nyiro or descendants of the people who over feed

; the famines. The Achina Nyiro were originally amongst the

, clan discussed earlier, sO they are a sub-clan or the

).

The 'Achina Chinyavu' clan also came about as a result of

es. Again a woman was widowed during the famines. She was

alone to take care of her family. This keeps in mind that

es at this time had greatly weakened social bonds and the need

survival was no longer communal but individual. This poor

r was always participating in activities like hunting with

However, due to male dominance of the act of hunting, she was

’s given a share smaller than others. She was always

laining. 1t is from th

ther with her descendants as "those who complained of being

n a small piece of meat" = chinyavu is a chidigo word derived

‘chinyamafu' meaning a small piece of meat. The Achina

yavu clan amongst the Adigo are the descendants of that

icular matriarch.
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Major clans of the Adigo were thus formed because of their
sities during the migration and settlement and the famines. It
wvident that during the migration and at shungwaya before
lement, the Adigo had not known one another by clan name'’.
pbasis of matrilineal inheritance as the original form of
ritance is disputed by this evidence. What is of concern here
o look at how famines emphasised a change from patrilineal to

‘ilineal.

IS AND A SHIFT FROM PATRILINEAL TO MATRILINEAL INHERIT C

A

o7 ST 8L L —

The rise of Adigo matrilineal clans was thus through naming
{viduals from what they did incorporating into the Adigo aliens
place by natural calamities such as famines, and marrying from

er ethnic groups thus incorporating these people into the clan

rix and form a sub-clan. Nevertheless, his does not explain how

eritance came to be matrilineal from patrilineal. These changes

urred latter on due to a shift in the importance petween the

ri-clan and parti-clan. Again events led to the drastic change

ideas on inheritance.

Famines left many of the Adigo and generally the Mijikenda

ople weak and desperate. They were prone to Arab attack and

ken to slavery. During the famines many Adigo were reduced by

wning themselves or their children for food. While it is not

ear which famine the Adigo sent their children in order to get

od, the father would give out his children as Kore. it is said
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ne man did exactly that and gave out his child to pay for
. Incidentally the marriage contract had not been completed
\ the father was leaving with his children. The mother and
rothers objected to this because the child was still the
srty' of maternal clan. The father was thus in a dilemma to
1d himself or produce someone to pail him out. Luckily his

r managed to sacrifice her child and bailed out her brother.

This incident radically changed the importance of the children
eir father, mostly it was seen that the children will not
s help the father anymore, especially so when certain marriage
. were not completed. The nephews and the nieces who could
s save their mothers' brothers gained considerable importance.
whenever one was expected to pay 'Kore' because they had
.d someone, or they were indebted they would rather give their
.ws and nieces instead of their own children. These were the
who 'saved' or bailed out their mothers' brothers. Sons were
ynger useful to their fathers. Inevitably the importance that

Father had initially place on his sons weaned away since they

i no longer be useful.

puring the first and second world wars, the British demanded
the Adigo should send their sons for duty as porters or as

iers. This, they would do if the parents could not be enlisted

selves. Again the aspect of 'who bails who out of trouble'

se. The idea that a member of a clan should be the one to bail

. clansmen was again emphasized. For those who did not serve
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lves, and had nephews they would send them instead.
mes the British insisted that sons or ones own children be

Both sons and nephews were sent in some cases. Thus:

At times sons would just be pin-pointed at home
and they were taken to fight in the wars

for the father to give out his nephew it was because he was
g out a member of his clan as 'Kore'. Also the fact that a
ould be taken forcefully by the British, it was a form of a
lineal version of 'Kore'. Hence another factor that brought

a change was that in which the sons claimed to be as
tant as the nephews because they were also given out as
%,

The basis of Adigo matrilineal inheritance is that the nephews
i bail out the uncle in times of disasters, pecause they
nged to the same clan. ‘1t was thought fair that the nephews
£it from those they can bail out, hence they inherited from the
er's brothers. It is a form of a compensating relationship
een mother's brother and the children. It is basically a
ge on who is important in the family hierarchy. Here the
osed not of the father as the head of the

ly is now comp

ehold (Mudzi) but of the mother's brother as the head of the

-ilineal clan. Another factor that emphasized matriliny amongst

Adigo was slavery.
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lavery and slave trade existed along the Kenya coast prior to
th century. Its scope expanded greatly as a result of the
ion of trade and agriculture. The recruitment of slaves,
s the enslavement of persons took place in many different
One important means of recruitment was that people were born
;lavery, out of slave parents. other mechanisms of capture
led warfare in which the slaves resulted as prisoners of wars
>oty, raids aimed particularly at the capture of slaves but
other booty; kidnapping on an individual level, court
sding in which persons were enslaved for violating rules of
ty; witchcraft accusations in which persons were enslaved for
ing on illicit super natural activities or sale of ones kin in

ake of famine or epidemic. These mechanisms were of varied

tance at different times and climes.

There are no major slave raids that have been recorded in the
of the Adigo. Nevertheless a considerable number of Adigo
taken into slavery especially to work in plantations. Since
s there had always been at one place or another in the
.rland the petty type of warfare which produced slaves. In the
.e of such wars men, women and children were carried away and
ages burned. Thus of 145 slaves freed in Kwale District in
, fifty-five were Adigo, nineteen were Yao, eighteen were
baa, ten were Zigua, three were wa-shenzi (Bondei) and three

Nyasa'®. When famines occurred either because slave raids
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yed crops and people were taken away for the necessary labour

families sometimes sold their children and sometimes gave
lves into slavery, as this was reasoned to be the best
tee available of food and security. Many Adigo people are
ed to have pawned their nephews into slavery in order to

of f starvation®.

t was impossible for the Adigo society to have accommodated
e effects of the slave trade without undergoing serious
>, Examples amongst the Adigo indicate that their social
n emerged as a conseqguence of the slave trade which seemed to
lepended upon the entrance of intrusive cultural elements into
particular region; the disruption, by slave traders and other
rs of the indigenous political and social systems; and the
ively permanent settlement of new slave merchants and their
ly recruited minions. Given this intrusions; disruption and

ement, a new stratified social order began to develop, further

enting Adigo society and leading towards the emergence of

nct cultural groups from amongst the detribalized offsprings

lavery.

Slavery reinforced the social order amongst the Adigo people.
~tures of Kinship, status and seniority were transformed. In

hip, slavery influenced the rules of marriage and patterns of

age structures, and in seniority, the pervasive chronological

gories of age sets distinguished py ritual initiations were

sformed. The Adigo cases provide a straight forward example of
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ry reinforcing a social order though in other areas slavery
nore to corrupt, subvert and otherwise transform kinship
ms than it did to reinforce them; these systems were not
pt by slaveholding amongst the Adigo rather the corruption was

result of the societies need to transform and fir with

1iling situations.

Because of slavery the Adigo matrilineage structure is further

loped and reinforced, at the cost of a minor increase in the

21 distance between husband and wife. In the Adigo matrilineal

em as stated earlier a man's own sons are seen to be members of

wives lineage, not his own (for his lineage is that of his

er and his sisters); and the most closely related males in the

generation, who would inherit his goods and titles at his

h were his sister's sons (or proceeding in the opposite

.ction between a man and his mother's prother) was the key link

juestions of inheritance. The logic of the matrilineal system

Jasized by the Adigo also is that you always know who your

ver is, if not your father.

Slavery substantially emphasized patterns of matrilineal

eritance. As explained earlier such calamities like famines

used the need amongst the Adigo to establish a social system to

e with the disasters. puring the famines and slavery it was

ortant that one was able to save the others. Activities during

1ines emphasized matrilineal inheritance because many Adigo

mned their nephews into slavery in order to stave off starvation




eported

When nephews ( or nieces) were went to
Mtongwe they would have to go and work
there and the father of the boys or girls
had no say in the matter?'.

While the fact remains that it was the nieces or nephews given

‘who saves who'

. it should be noted that emphasize here is on

ing times of calamities and disasters. The nephews and nieces

n the fact that they belonged to the same matrilineal clan as

ir mothers' brother (Chidigo; Aphu) were given out to save or

1 out their clansmen. In order for the elder clansmen to escape

very an element of 'Kore' (bloodmoney) is given in the form of

ce or nephew. These practices that were enhanced by famines and

very did nothing amongst the Adigo other than emphasizing the

‘tinuity of matrilineal inheritance.

Were it that the clans did not exist and society remained one

sre patronage was based on seniority of age, no doubt fathers

11d have had enough control over their children. They could have

en the one's who would, have suffered in the form of being taken

slavery, or for the wars; and with their subsequent return or

ssible freedom, they would have peen in a better position to

mand a share in inheritance. Because it was the nephews OI

eces who suffered, they had every right to demand inheritance

.om their mother's brother's property as their right in the same

1y as it was the right of their mother's brother to pawn them when

sed aroused. The nephews thus displace the sons in strength of
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r claim to inheritance.

Marriage to slave wives amongst the Adigo, or women displace
lavery activities was responsible later on in the process of
ge, for again it brought the corruption of matrilineage. The
dren by slave wives had no mothers' brother standing in
sition to the father?. Also since a slave woman had no known

-ilineal lineage except that of his husband a man's son by slave

s would be in his own lineage or in no lineage at all. Thus

a man to marry slaves provided more than the advantage of his

sonal power over her. It also gave him a new control not to be

red with his brother or elders over the labour of his of fspring

inheritance of his goods without preaking matrilineal descent

es of inheritance. Again slavery creates and reinforces

ernal supremacy amongst the Adigo. However, here the concept of

riarchy underwent definition. The initial one meant that

munity leadership resided with the senior male - the patriarch,

| was maintained by a consensus of the community, but now the

riarch's position is defined more by raw power than seniority.

Slavery thus prought about changes in the Adigo rules of

leritance in that it gave rise to clans and changed at a later

age the ideology of inheritance due to the situation of the time.

ese changes might not be the only changes which took place at

at time and conceivable not even the most important changes that

is society underwent. other changes are however peyond the scope

our study. Changes prought by slavery in the Adigo rules of
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ritance not only verify a succession of transformation in Adigo

. but demonstrate that these changes were part and parcel of the

.sformations of the modern world. Slavery has been abolished

nearly three generations. Yet its great extent in earlier days

the repeated and tumultuous social changes which it brought
)t over a three century period cannot be ignored as a factor of
luence in the Adigo life today. Effects of slavery still mark

social realities of the modern Adigo society.

The combination of all these factors have shown amongst the

go, a body of law developing, at a time that is still recent,

hout deliberate guidance from either legislator of authorities,

onial or indigenous. It is this law thus developed that we

11 discuss in our next chapter.
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hterview, Juma Keke (Galu) 11.1.1992, Hamisi Mwachidegere
(Waa) 15.1.92 and Bakari Kufaa Mwadzowa (Waa) 15,1.1992

nterview, Bwana Kali (Ng'ombeni 12.1.1992, Omari Bakari
Mwakaniki (Muhaka) 22.1.1992.

nterview, Omari Bakari Mwakaniki (Muhaka) 10.12.1991, Rimo
aid Mwagumbo (Ukunda) 11.11. 1991.

terview, Saidi Kongo Mwachaunga (Diani) 11.11.1991, Saidi
imo Mwagumbo (Ukunda) 12.11.1991.

nterview with Said Rimo 12 oct. 1991

nterview Juma Keke (Galu) 2.12.1992,
saidi Rimo (Ukunda) 13.2.1992

‘nterview, Muhammad Tsari (Msambweni) 3.2.1992, Muhammgd
ymar Mwakilalo (Msambweni) 6.12.1991, Hamisi Mwachirenje

(Kinondo) 4.12.1991.

ror a history of the migration of the Mijikenda refer to
r.T. Spear The Kaya Complex (Nairobi: Kenya Literature
Bureau) 1978.

Interview with Rimo Said Mwagumbo (Ukunda) 10.10.1991.

T.T. Spear op cit p.7

Kuhala Ufwaa, may as well include the widow marrying one of
the deceased brothers.

D.C. Sperling op.cit 135

W.F. McKay op.cit p-.136

Many of these stories about Adigo clans are from interv@ews
conducted with Adigo sages from various areas where Adigo
leave today. Their names are given in appendix III. However
special mention is made here of saidi Rimo Mwagumbo
(Ukunda) , Juma Keke (Galu), Khamis Mwachidegere (waa) who
ceemed to be precise with the information on Ad1go clans.

n owning property individually

This usually gave rise to wome
matrilineal tendency towards

which later gave rise to
inheritance.

) 12.10.1991,

Interview, Hamad Mwachirenje (Kinondo :
d Swalehe Mwadzitso

omar Mwakaniki (Muhaka) 18.11.1991 an
(Tiwi) 15.1.1992.

See T.T. Spear op. cit p.7
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Interview with Mwakaniki (Muhaka) 22.:10.91
W.F. McKay op. cit p. 116

See D.C. Sperling op cit

Ibid. po 135

See L.P. Gerkach op cit pp. 24 - 25
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CHAPTER FIVE

THE ADIGO CUSTOMARY LAW OF SUCCESSION

AN OVERVIEW

Law is such a common word that most people in different

eties are not likely to seek its meaning in a dictionary.

le may think that they know what 'law' means, even though they

t ignorance of specific laws. Law may pe accepted in a society

ther with government and religion as part of its social

pment; in a society's dealing with fellowmen it may equate law

, order, politics with government and religion with God.

For jurists who designate their disciplines as social science

matter is less simple. They are confronted with problems of

parisons and generalizations when defining law. Thus they

stion familiar concepts and probe beyond current verbal symbols

deeper cultural meanings. Hence they ask; are politics,

igion, and law conventional ethnocentric categories of western

ellectual development, rather than analytic constructs of

eral validity? Are they reflections, not of any universal

1ity, but of our pragmatic culture pound methods of organizing

yught and behavior? Do they provide any units for systematic

jparisons? Answers to these questions from different societies

ve a perplexing meaning of law.
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In studying societies and their understanding of law there has

much controversy over definition, in terms of the relative
ysis to be placed on function, structure or jdeation. The
tional emphasis served to distinguish among general principles
social control; functionalist analyzed the operation of
tions (moral and ritual as well as 'legal') behind rules of
uct, rather than the structured units through which they were
cted'. Structurally, the legal system was conceived as
dded in corporate groups whose poundaries might be deduced by
lations of membership, the alignment of these groups vis-a-vis
another provided the broad framework for social pehavior. The
tional dimension was derived from interpretations of justice,
1ts, wrongs and obligations of people towards one another and

srds those selected meaningful things that the property

stituents of their society.

Law can be considered as an inclusive rubric for all rules of

duct. Sometimes it can be narrowly defined as rules enforced by

pecific and limiting procedure. If defined in narrow legalistic

ms as that which is recognized by courts, or as social control

ough the systematic application of force by politically

janized society, the existence of 'Law' js denied in many

.jeties. When such a denial of law occurs, it does not however

1wy the maintenance of order in a society py other mechanisms,

hoR. * some simple societies have no law although all have

stoms which are supported by sanctions"?.
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scieties may not have separate law making body, no courts,
scific legal machinery for enforcing rules, yet they carry on
lated existence and are able to cope with disputes without
nnihilation. Such societies apparently continue to operate
ively through other types of organization and control. In
ies that are relatively undifferentiated the component units
structure are multifunctional. Multifunctional in that they
purposes we commonly define as religious, political and
Multifunctional units are also more frequently based on the
ng principles of status - descent, locality and age, than on
.cted relationship established on the pasis of individual
ing or interests. Even when their structures are consciously
\ted, they may operate within a single conceptual framework of
snce, so that the ideology of religious activity may act as a

code or a political dogma. SO is the law of the Adigo.

IAL PROCESS OF THE ADIGO

Traditionally Adigo law was expounded and applied by the

i elders’. In terms of rank they were ordinary men who had

cribed authority or status; their position depend on skill in

ciling disputes and on 'knowing the society well'. People

| patronize them for these special abilities in much the same

.r as a skilled herbalist or a harp player might be patronized.

Every Mdigo accepted in principle certain codes of law, usage

convention. political and legal relations were scarcely
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ntiated. As competition is considered inherent in the
of man; Adigo clans competed for territory and power;
s and individuals for cattle and personal influence. There

o recognized agents for peaceful settlement of disputes

n clans.

ithin the clans the most specific procedure for dealing with,
ssening recourse to violence, was provided by appeal to
individual men who were sufficiently recognized to be
jcally designated. Despite their position being based on
ality, knowledge and ability, they were not rigidly defined
rtached to any corporate body, and carried no executive
ity. Yet, their opinion was taken as expressing a general
sus, which, if not accepted by a disputant, permitted the
party to seize his due with the approval of the community.

)xically, in a society emphasizing the principle of descent,

in position of legal significance was hereditary.

'n the Adigo traditional system of law, the decisions of the

i elders were not backed by force, but by the moral consensus

le community. The promulgation of a decision gave the

ssful disputant an assurance of his legal and moral right, and

not made then, one might forcibly seize his

It was largely at the Ngambi

tisfaction was

with the community's approval.

that the Adigo began to evolve new codes of rules about

itance.
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isputes over succession to an estate may arise between

s of the succeeding group or between them and non members of
oup. No matter who are the parties to succession disputes,
digo are reluctant to engage in a protracted succession
e or, in fact, to be involved in one at all. The reasons for

attitudes are varied. Among them are superstition, fear and

st for the dead. Most Adigo feel it is disrespectful to a

sed person to dispute over their property. The reasoning

that, people should not quarrel over wealth arising from a

ccasion, the death of a person. It is always thought more

tant and honorable to mourn the dead than to dispute over

rty left behind.

The underlying spirit of administration of estates is that of

lleviation of disputes through reconciliation; the objective

. attainment of family unity and peace. The rules of the

-ibution of property can sometimes be SO flexible to allow

listrators to by-pass many causes of disputes. While an

stment of the rules of distribution within the broad general

~iples may spark off disputes, administrators have, on the

» exercised their discretion in such a way that disputes are

ly to be avoided than created.

Every effort was made to nip succession disputes in the bud.

s the duty of the family and elders of the society to bring

t understanding between the parties. Disputes must not be made

blic affair. The result of this being a handful of succession
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es amongst the Adigo reached the courts. It is also a common
of complaint by the elders (Ngambi) of a kindred that their

', and, in consequence, the family solidarity, had been

ly undermined by some of their members referring cases to
T Disputes over inheritance are usually settled by the
rs of the kindred concerned, and if they were unable to

. them, they would refer them to a meeting of the whole local

)ther reasons for paucity of succession disputes are that,

recently, people did not leave much property for

ipution. The bulk of wealth was land and the practice was

it was not divided but inherited as family property by the

of successors, care to this land being the responsibility of

ead of the family. Also, the oral form of testamentary

sition of property in customary law, as opposed to

mentary succession by written rules did not occasion the

em of construction of will and the ascertainment by courts of

tator's intentions for his written wills. Arguments as to the

ngs of words, particularly technical words of limitation and

rtions (shares), do not arise in the Adigo customary law.

JOLE OF CUSROMARY LAW OF PROPERTY AND SUCCE SION ONGS E

)

A discussion of the functions of the law of succession in any

sty cannot present a complete picture unless it also refers to
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ctions of the law of property. One of the most important
y amongst the Adigo is land. Land forms the bulk of wealth
up ownership of land was a characteristic feature of land
in the region. Thus the pirth of a person into a group
< him to succession rights in the ancestral property owned
group. Thus within a family, the succession laws guaranteed
y and succession right to land to most of its members at

irrespective of their parents wealth and no matter how

it vris worth.

y its rules of management and succession to land, the Adigo

ary law, has ensured that ancestral property is not wasted by

ving members of the owning group. gometimes strict rules are

d to achieve this. About ownership of land some informants

w_.. land belonged to a vast family of which many are dead,

e living and countless number are still unborn"* Hence the

tion of this heritage is understood by the Adigo in the

-ound that there are those who are pborn and those who are

in the womb, they will require means of support whereof, the

/7 land and possessions must not be wasted or squandered.

sroup property ensured group unity, solidarity and inter-

dence amongst the Adigo’. These characteristics were more

ficant in the not-so-distant past of the Adigo when might and

gth rather than the rule of law were instruments for the

rvation of life and property, not only of the individual but

e community. A community must be strong enough to resist
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s from its neighbors. As a general principle, the succession
f the Adigo ensures that males derive property and succession

. in the family or community to which they belong.

lecause property and succession laws have evolved in such a

s to promote family cohesion, the laws deny daughters

ssion rights to land, in particular and to chattels to a

r degree. The exogamous system of marriage removes daughters

their parents to their husbands' family. The result is that

ters are not regarded as permanent members of their fathers'

y and for that reason are denied rights of succession to a

property. In the case of an unmarried daughter, the

bility of a future marriage subjects her to the same

qgquences as if she were married. In her husband's family, the

bility of a divorce and the fact that she is not a blood

ndant of her husband's family deprive her of succession rights

e family.

A distinctive characteristic of the Adigo customary law is the

:iple that a successor inherits not only the assets in an

re but also the liabilities in the estate. This means that the

»ssor assumes the duties of the deceased dependents. In this

customary law of succession ensures that a deceased's duties

obligations survive him. Thus a successor is liable to pay all

s owned by the deceased even if the estate is insufficient for

harging the debts.
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, should also note that intestate succession is more frequent
tomary law than testate succession. The result being
'y of the deceased person is succeeded by his successors
ing to the rules of intestate succession. In testate
sion, property may be succeeded to by anybody to whom a valid
- on demise has been made. Thus customary law of succession
ch testacy is the norm, ensures that only a deceased's
sors within his lineage, and not outside it stands to gain or

aterially from the death of a member of his lineage.

The Estate Amongst the Adigo: Categories of
Heritable Property

n understanding of the categories of property which

tute an estate and the nature of the rights and interests in

s essential for an appreciation of the law of succession of

ligo.

Jo doubt the definition of the term 'property' may be an

sction of an abstraction. Informed cognition occurs that an

t belongs to X. The fact that the cognition occurred can be

d 'property’'. But when we speak of a man living property by

the word 'property' means the asset, what was called an

t above. For our present purposes a man's property will mean

ng but his asset. The heritable rights constituting an estate

nclude rights of succession to title and offices held by the

sed in his lifetime. Wwithin the family it may include the
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. of the headship of a family - either headship of a
ed's household comprising his children and wives, or the
1ip of the extended family. The headship of a family is
itely connected with the administration of estates. However
- study we are least concerned with succession to status. Our

n is on the broad and conventional classification of property

immovable and movable.

IMMOVABLE PROPERTY

It is common amongst the Adigo to find that ownership of land,
ich trees and buildings stand, and the ownership of or the
uctuary rights in some of the trees, crops or buildings are
d in different persons. This situation arises from the

ice by which a land owner may choose to sale or pledge only

,conomic trees on his land, or he may lease his land while

ning the usufructuary rights over the trees on the land. The
ficance of this distinction in the rules of succession is

since land and the objects on it may pbelong to different

)ns, the successors to these respective owners will inherit the

rty owned by their deceased relative. We therefore subdivide

jable property into land, trees, crops and buildings.

AND HELD ON PLEDGE

LAND HELD ON PLEDGE

The pledging of land is common amongst the Adigo. It consists

he transfer of land from the pledgor to the pledgee as security
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loan or money. The pledger delivers the possession of the
o the pledgee who enjoys usufructuary interests in the land
its redemption. The pledgee appropriates the product
ng from the land as his interest for the loan. The interest

jved does not diminish the capital. A pledge in customary

iffers from a mortgager in the general law, in that a

gor retains both legal title and possession of the property

he makes default in the payment of the money, at which event

yrtgagee may exercise his right of foreclosure. In the Adigo

nary law, the possession of the property passes to the pledgee
the legal title or ownership of the property remains with the

»r. The mortgage type of transaction in Adigo customary law

re.

A detailed treatment of the law relating to the pledgee is

de the scope of our study. We are, here mainly concerned with

ating the nature of heritable rights and interests in a pledge

actions. We may, however point out that the payment or tender

je money to the pledgee determines the pledgee's interests.

money may be paid to his successors, and may even be paid by

yledger 's sSuccessOrs. This is one of the consequences of the

» in customary law that 'once a pledge always remains a

je'.
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LAND HELD ON LEASE

here are two types of lease in the Adigo law. One type is

payment for a fixed period or on a

ng of land to a tenant on

to year basis. subsequent renewal depends on the mutual

eent of the parties. The second one is granting of land for

jefinite period on payment of a token sum of money OI gifts.

type of grant is made for the puilding of house, and for

1ltural or industrial uses.

The permanency oOf the grant is

tial to the grantee. Therefore, provided the grantee uses the

according to the terms of the grant, does not attempt to

ate the land as distinct from the fruits of his labour, and

the agreed yearly rent, the grantor cannot at will terminate

enancy. A grantor will not be allowed to eject people who

spent a considerable amount of money in developing land

ed to them, provided the development is limited to the agreed

) other uses ancillary to it.

'REATION OF FAMILY PROPERTY

Kinship is the major basis of land-holding over many
oties. It is particularly so amongst the Adigo. Societies are
nised into kin groups known to social scientists as 'lineage'’,
is to say, groups consisting of all the descendants of a
icular ancestor through a determinate number of generations.
mber of related lineage (or lineages which believe themselves

e :
related) constitute a ‘'clan', and we may find a single



age or group of villages occupied by a clan in this sense. On

other hand, a large lineage may consist of a number of segments

sub-lineages, so that it is not always easy to distinguish

een a 'clan' and a large lineage.

Kinds of immovable property that can be held by a family

lude land - both residential and farmland; trees = economic,

ser and other trees, Crops, puildings - living houses and houses

to other uses.

Family property amongst the Adigo is created by the operation

the rules of intestate succession. A deceased's property, on

" death intestate, becomes the family property of his successors

il the property is divided amongst them, and if it has not been

sposed of otherwise. Before death 'self acquired land is not

-ned into family land though the owner might have been kind

bugh to allow some of his family to live on the land and enjoy

> use of 1it.

Another method by which family property arises is by the

king of wills. A person may, in a will make under the general

w, constitute some of his property as family under customary law.

mily property is thus created by a declaration to that effect in
, oral will by an owner of property pefore his death. it is

sspectfully submitted that such dying declarations do not, in
istomary law, constitute property as family property unless such
put for the

roperty would have devolved otherwise on intestacy,
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ation. A declaration of what is already provided for in the
s superfluous. A dying declaration in this respect is

nt only where property is given to one or more specific

s to the exclusion of others who would have been entitled to

intestacy but for the declaration.

A\TURE AND EXTENT OF A MEMBER'S INTEREST IN FAMILY PROPERTY

As noted earlier, the ownership of family property amongst the

is the corporate body of the family and that a member of the

y can only acquire possession and subordinate interests in the

rty. A member's interest in family property terminates at his

" and does not form part of his heritable estate. Thus there

y question of a deceased leaving pehind him an estate in the

y property for his children to inherit. They inherit as

rs of the family, not by virtue of any estate left behind by

- father. As a matter of fact the deceased will have left no

e in the family property. Nor could he have left any such

-e, because up to the time of his death he had no separate and

nable estate in the family property.

A member cannot, therefore validly bequeath his interest in

ly property to anybody, not even to his children. The general
ht of a member to make use of and enjoy

ciple is that the rig

1y property never ripens to ownership. The occupation of

1y land does not pass ownership of the land to the occupier.

he has only personal

, one is allowed to live in a family house,
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»ational right which can never ripen into ownership. A member
s the power unless, with the consent of the family, to sale,
jage or lease his interest in family property. Neither can he
yn his interest in individual family property in payment of his

nor can it be attached by his creditors. A member has the

t to live in family house, but if he lives outside it, he

ot let to tenants. any rooms which were allocated to him. The

s will be re-allocated to other members of the family. It will

een that these examples reflect different aspects of the same

ral principle that a member's interest in family property is

co-extent with the right of ownership of the property which is

ed in the family.

INDIVIDUALS ACQUIRES LAND, TREES AND CROPS

An individual may acquire the totality of interest in

ovable property by gift, purchase or inheritance, and, in the

e of trees and crops, by cultivation as well. Houses may be

1t by their owners, as well as acquired through one of the ways

ve. Some trees are self-sown. The general rule is that

ership of such trees follows that of the land on which they

W .

It is important to emphasize that inherited land becomes the

lividual property of the successor if he is not obliged to

1ize it with any other person and if the principle succession

jer which it was inherited confers on the successors the power to
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nate such land without the consent or authorization of

6

ody®. A person may be the sole successor to a piece of land,

rtheless his interests are only for his lifetime and, at his
h, the land passes to another member of his lineage. Thus the
. fact that a person enjoys alone, to the exclusion of other
ers of the succeeding group, the interest in an ancestral land
uilding (for example their father's living house), does not, by
1f, confer on the successor unqualified rights in the property.

eldest son in a family has, amongst the Adigo, a life interest

.ome economic trees and pieces of land, other than the father's

ing house. Such property is still family property until is

ritioned by the successors, in the case of land, or shared in

case of trees.

NCIPLES UNDERLYING THE DIVISION OF THE ESTATE AMONGST THE ADIGO

The main patterns of distribution of property amongst the

go corresponds to different methods of reckoning family

ationships in the succeeding group. There are, therefore, the

rilineal, matrilineal and bilineal families relationships. The

rilineal is the pattern in which a man's estate is inherited by

. children and in lieu of his children, by his patrilineage. In

\atrilineal system, the matrilineage is entitled in the estate in

~ exclusion of a man's children, and his patrilineage. In the

lineal pattern each of the lineages, succeeds to different parts

the estate. The succession rules of the Adigo family which is

trilineal is not however, as homogeneous as is one which 1s
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neal, especially as regards the choice of successors within the

ilineage. sometimes the Adigo may sub-classify the

ilineage family, following the patterns of choice of the

eeding group. For our study we shall adopt a classification of

ritance based on both the pattern of distribution of the estate

the choice of successoOrs. The result being following

.sification of patrilineal, bilineal and matrilineal families.

shall further discuss the nature of these families below.

PATRILINEAL FAMILY

In a polygamous7Adigo family, an individual owner of property

have a number of wives. Some of the wives may have male issues

well as daughters. Some may have only daughters and some may

e no issues at all. During the lifetime of an individual, all

self-acquired property is his and does not become family

perty, although he may pe making use of the property with his

ldren and wives. A man and his children may be described as a

ily. It is important to note that within each Adigo polygamous

1ily there are sub-families each comprising the father, his wife

1 children. This organization of a polygamous family into sub-

nilies is important in the distribution of property at intestacy.

At the death of a man, his property is by the operation of the

w of intestate succession, vested in his children as a corporate

dy. The children of the male members of this owning group become

mbers of the group as they are pborn.
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e earlier noted that a patrilineal family is that in which
mbers run through all descendants of a common male ancestor
, direct male line and is transmitted by each man to his
en - male or female. Membership of the family cannot be
\itted through a woman member and consequently her children
>t members. The owning groups amongst the Adigo are male-

{1 in that female members have no rights of succession but are

led to be maintained from the property by the male members.

of the member of the owning groups have no succession rights

> property on the ground that they are not descendants of male

rs of the family.

Thus a 'family' may comprise members of different generations

e family. The number of generations of members of a 'family'

continue to increase (ad infinitum) as long as the property is

istence and still belongs to the family. After a partition of

property or distribution in case of chattels, each member

es the owner of his or her share. 1t must be emphasized that

elf-acquired property of an individual remains his own freely

,sable property, so that at his death it revolves on his own

lren as family property and from this point, a new family

1g group starts to grow. Thus at the death of a male member of

original family, his children will constitute a new family in

oct of his self acquired property. By applying the above

ciple, the owning group of every property can pe determined.

n may therefor have rights in more than one 'family property'

in the same extended patrilineage. A patrilineal family is
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ly a residential group and this facilitates the

stration and use of the family property by its members.

TRILINEAL FAMILY

he matrilineal family consists of all persons male and

., linearly descended in the female line from a common female

or. Membership of the family is transmitted by each female
- of the family to her male and female children, but the
-en of the male members will in turn pelong to their mother's
lineal family. A fiction has been evolved amongst the Adigo
oy children of a man by a woman married from a patrilineal
ty becomes a member of their father's matrilineal family. The
y1so becomes a member of her husband's matrilineal family and

fore becomes entitled to succeed with others to her husband's

rty.

This is the only instance in either the patrilineal or

lineal families of the Adigo where a wife has succession

s in her husband's property. The reason for this custom, the

lineal families explained above is to enable the wife and her

lren to belong to an existing matrilineal family, for since the

\ comes from a patrilineal society, she has no matrilineal

'y in her husband's society and her children will be exposed to

1 and economic hardships for some generations to come, until

develop their own matrilineal family. This custom has

iraged men from the matrilineal families, whose families are
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nishing to marry women from patrilineal societies so that their

s and children will increase the number of the matrilineal
ly. Many young Adigo men who resent the matrilineal rules of

ritance decide to marry from patrilineal societies to ensure

their children will have succession rights to their father's

acquired property.

Since marriage is exogamous in the matrilineal as well as in

patrilineal families, the matrilineal family is not normally a

- dential unit. Members of the matrilineage tend to live in

jhbouring villages. As in patrilineal families, the self-

1ired property of a member of a matrilineal family is his or her

ely alienable property until the death of the owner, when : 5 o

1 be inherited by his, or her matrilineage.

URIAL AND FUNERAL

_BURIAL AND FUNERAL

Before the estate of a deceased is sub-divided, it is usually

inistered by an appointed person. This administrator and its

inistration serves at least a four-fold purpose: (i) it ensures

.t a deceased person shall be puried in accordance with agreed

yctice (ii) that the property comprised of the estate is

>tected, preserved OF accounted for before distributing (iii)

at the deceased's responsibilities to his dependant - children,

ves and wardd SN DEEEREEEENES S SES discharged until the

hared and (iv) that

sponsibility for caring for them is formally s

e balance of the property in the estate after the funeral
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1y of the deceased person is distributed among his successors

srdance with the rules of interstate succession.

he burial of a deceased person in customary practice is

ed by a funeral ceremony (Hanga) . Normally it lasted seven

though it takes only three days now. There was also the

d burial' (Hanga Ivu) which would be done normally between a

and one year after the burial. Responsibility for both

nies lies with the same person oOr persons. The purial of a

ed person is relevant to customary law of succession because

sponsibility for the burial of a deceased, as a general rule

on his successors. It is thus important to examine the

,» of this duty and the consequences of its non-performance.

RSPONSIBILITY TO BURY IN A FAMILY

T'he person entitled to the lion's share of the estate assumes

esponsibility of financing the burial of a deceased person.

e case of the death of a man in a patrilineal family, his

t sori is ' the NpriRCUPEEEROUETISS and on him falls the

nsibility for the purial of his father. However, on a married

s death, the husband puries his wife although he may not be

led to a lion's share of the estate. Her sons who are her

f the burial requirements. The

ssors usually provide most o

yn primarily responsible for the burial of a deceased person

not always shoulder the expenses alone. All the other

usually less than

.ssors are obliged to contribute their share,
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ief mourner.

ontributions among successors may be per capita or by each
mily in the case of a polygamous family. Apart from the

sors, the extended family and relatives generally make

butions (Mazikwa) to the funerals. These contributions may

| providing livestock, money and food. In the case of a

. her husband, where he is not the successor to the property,

jer a duty to assist his wife's successor, her sons, in the

] of their mother; but if he is the chief successor, the full

nsibility is on his shoulders.

Within the Adigo matrilineal family, the burial of a married

does always follow the right of succession to her property.

ine of succession in respect to a married woman's property is

hildren, her brothers, sisters and father® A husband does not

it his wife's property. At the geath of a married woman her

r and brother have the privilege of nominating who should bury

If the husband is wealthy, and particularly where the woman

ssue from him, he is asked to pury his wife. This duty does

.onfer on him any rights of succession. He normally does not

se, so as not to antagonise his children py that marriage. 1f

Jusband cannot shoulder the expenses Or refuses to do so, her

iren would be responsible and, if they have not the means, her

ey, brother and sisters will do it. Where children do not

rit their father's property the duty to bury follows the right

if the father is

uccession. Thus a father puries his sons;
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an elder brother buries his junior brothers and sisters, and

ury their mother.

n bilineal families, the general principle is the same as in
trilineal families: that the duty to bury follows the right
.ceed. It is the primary duty of the matrilineal family to
ne of their deceased member. Thus despite the fact that sons
pected to make a substantial contribution towards the burial
.ir father, yet the matrilineage accepts it as its duty to do
shile in the bilineal families the sons of a man succeed to
iving house, yet this does not saddle them with the primary

to bury their father. The legal responsibility is on the

cin who inherit a great bulk of the estate. Where the

lineage assumes its legal responsibility to bury, the

lineage normally makes a contribution towards burial. On the

of a married woman, it is the primary duty of her sons and

\atrikin to bury her. But patrilineal family and husband

11y contribute, though it's not their primary duty to do so.

OSITION AND RIGHTS OF THE ELDEST SON

The eldest son is the most senior in age among his brothers at

leath of their father. Between twins, the older is the first

A son who dies in his father's life time has no succession

-5 in his father's estate.
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1is rule is based on the general principle that rights of
sion are vested in a successor's at the death of the owner of
tate. If however a son survives his father but dies before

sther's burial and the distribution of the estate, the

ed son's son succeeds only to those rights to which his

is entitled absolutely and not to any property in which his

- would have had a life interest.

'he eldest son is entitled to special property by virtue of

atus in the family. He enjoys this property during his life

o the exclusion of his prothers. He is entitled to reside in

ther's dwelling house. subject to the accommodation required

s own family, he will allow his junior brothers to move into

house with his sisters. In case the younger brothers move

the house with their wives, then customs do not allow the

brother to occupy the house anymore. The eldest brother is

-ntitled to the use of the piece of land within or surrounding

ather's compound and to harvest the economic trees in it. The

le property to which the eldest son is entitled includes his

r's hat, stool, knife, spear and arrows. He is also entitled

e dresses which his father wore on special occasions and to

walking stick. A common characteristic of the moveable

rty which is left for the eldest son is that it iis the

rty an average man in society is expected to own.

The eldest son enjoys these special rights in addition to his

> in the remainder of the estate. In the Adigo society the
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st son does not succeed to the remainder of the estate to the
usion of his junior brothers. Though it is often said that the
st son succeeds to his father's estate, what it means is that,
the head of the family, he succeeds to the estate not
usively but for himself and his junior brothers. Thus the
st son administers his father's undivided property as a trustee
neficiary on behalf of himself and his brothers. There is an
jcation then on this principle of primogeniture which may mean

of these three:

(1) Succession to man's estate py his eldest son, where

all his sons, were born of one and the same wife.

(ii) Succession by a man's eldest sons the eldest sons

py his various wives irrespective of their ages, Or

(iii) Succession by the oldest man among a class of
persons each of whom can in turn be described as

his nearest patrilineal blood relation.

It is to be emphasized that amongst the Adigo, when people

k of the eldest son succeeding to his father's, what this means

that the eldest son succeeds to his father's status as the head

the family. As regards succession to property, he is entitled
the largest share when the property is distributed, but until
en, he holds the property as a trustee - beneficiary for himself

d his brothers.
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hen the property is distributed according to the number of
milies in the larger family, that is number of wives or
s with sons, the eldest son of each wife or mother does not
‘he property to the exclusion of his Jjunior full brothers.

\are of each of these sub-families is then divided again if

ye between the individual sons who compose it. It has often

led that brothers have left the whole of their inherited land

‘heir eldest brother. 1In a sub-family in which the brothers

1ited, there will be no necessity for dividing their inherited

It will remain their sub-family under the eldest son's

~ment until it is divided. The principle of primogeniture in

amilies applies only in succession to the headship of a family

ot in succession to property whether movable and immovable.

OF DISTRIBUTION

L e R AT AR

There is no legal distinction amongst the Adigo between

jtance of real and personal or movable and immovable. The

cal nature of an object will always affect the manner in which

. +to be shared. The classification that can pe made of movable

immovable property should not suggest different rules of

7ing to them. This type of classification can only serve to

y out  the kinds of interest in different categories of

STty AL Adigo families where women do not succeed to a man's

erty no distinction is made petween succession to reality or

onality, and where women do not succeed to a man's property no

inction is made between succession to realty or personalty, and
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jomen succeed to a man's property, they succeed to both

and personalty.

lere is no fixed ratio for the sharing of an estate among the

ors. The share of the eldest son, which is usually larger

\at of his junior brothers is determined on the basis of what

ainistrator thinks reasonable, taking into account the size

estate and the number of the successors. When division is on

nilies, they would inherit (sons) what their mother

ated (land) . Thus the size or area under their mother

ation will be theirs. After the eldest son's special

ty has been allocated, the deceased's sons decide which of

maining property they wish to divide amongst themselves. The

ded property remains the family property of the sons. Usually

e property is divided. It often happens that the whole of a

estate is not divide on one occasion,but in bits as the need

)S OF DISTRIBUTION

Jo VK LA ==

'he are two main methods of distribution of estates: (1)

ipution per capita (ii) distribution into as many sub -

ies which comprise the family as eligible. Under the

ipution per capita, the property is divided into as many
ve of the

ons as the number of sons to inherit irrespecti

r of sons of each of the deceased's wives. the eldest son

ves the largest share and shares of the other sons diminish
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espondingly according to their seniority in age.

The distribution of heritage among sub-families involves
ding the property into as many portions as there are wives or
ers with male issues. the eldest son takes first for himself
on behalf of his full brothers, then the eldest son of another
, who is next in age takes for himself and his full brothers,
eldest son of yet another wife who is next in age takes for
.e1f and his junior full brothers etc. Thus in sub - families

in the eldest son of each wife or mother receives the share

in as trustee - beneficiary for himself and his fullbrothers.

us look at some examples on how property can be distributed in

event of death of certain figures in the family. The rules

1 be considered in relation to the estate of the following

SO]"IS9 .
i. a married man with male issues.
ii a man without male issue.

iii a married woman.

iv. unmarried woman.

SUCCESSION TO THE ESTATE OF A MARRIED MAN WITH

MALE ISSUE.

ML ===

The rules of distribution of estate which will be discussed

der this heading affect the estate of married men who are

rvived by at least a male jssue. The estate of a married man

thout male issue falls to pe distributed as if he had not married
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since a wife or daughter does not inherit a man's estate.
re two important characteristic of the law of succession in

trilineal family,

Women, whether as wives, daughter, or sisters do
not succeed to a man's estate, except in those
families in which a man may appoint his daughters
to succeed to his estate. In a few cases, however

daughters are given a few chattels but not land.

ii. The eldest son as already noted occupies a unique
and important position. He succeeds to his
father's status as the head of the family - a

position of respect and responsibility.

sSTON TO THE ESTATE OF A MAN WITH NO MALE ISSUE.

Rules of succession to the estate of a man with no male issue
he same whether he is a boy, married or unmarried. Amongst
digo patrilineal families, the one to inherit property in
1t of sons is usually the father or in default, the father's

er or their descendants who inherit. There are also important

es of successors in the name of the deceased full brothers.

Amongst the Adigo the brothers of a deceased man without male

, have a right of succession which takes precedence over that

e deceased's father and full brothers have a claim prior to

170




of their father. When differences occur between the father of

deceased and his brothers, these variations mostly arise

ise the father has only a life-interest which entitles him to

use of some of his deceased son's property, but the successors

rhe full brothers of the deceased.

ESSION OF FULL BROTHERS, BUT FATHER HAVING A LIFE INTEREST.

Amongst the Adigo families, when a father is said to have

ceeded' his son's property it only means that he is able to

ize the property for the penefit of the full brothers of the

ased and that after his death the property passes OVer to the

ased and that after his death the property passes over to the

not denied

ased's full brothers. Under this rule the father is

sed's son's property in a way

rs of the

right to benefit from his decea

.h is detrimental to the interest of the full brothe

,ased. The estate is not inherited and owned by the father but

-he deceased's full brothers. Therefore, at the father's death

property does not pass into his estate and his sons by other

s will not inherit. Thus in such a case the order of

cession is as follows;-

g a life interest.

{00 P pbrothers, father havin

ii. Father.
iii.Half brother i.e the same father but different

mother.
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jv. Nearest paternal male relative i.e father's

successors other than his sons.

SION BY FULL BROTHERS TO THE EXCLUSION OF FATHER

inder this rule, the Adigo can stop the father completely from

ding his son's property if the deceased son is survived by a

rother. He may be given a few things as presents. Even if the

- may be permitted to make use of some of the property in the

the concession may be withdrawn at any time by the full

=)
=TI

~rs. The difference between the rule which gives the father a

interest and the one we are discussing is that in the former

"ather may not be deprived of his life interest in the

rty, but in the latter he has no right whatsoever. When this
ns the order of succession will be:

is Full brother.

ii. Father.

iii. Half bother.

iv. Nearest paternal male relative.

:SSION TO THE ESTATES OF A MARRIED WOMEN.

Women usually take most of their movable property to their

perty is succeeded to as if it was

and's place. Such pro

ired during coverture. ANy movable property which a woman does

take to her husband's place pelongs to her father's family.
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lccession to a married woman's property acquired during

ire, in the case of land is succeeded to in the following

»f priority
is Her sons of that marriage.
134 Her husband.

e property of a woman is mostly inherited by her daughters,
d or unmarried. The property they inherit includes their
's cooking utensils, dresses and ornaments. The sons oOr
male issues, inherit her money, COWS and any important

1s. Her daughters may be given some livestock.

'n default of female issue the deceased's son's daughter
.ds to their feminine property. In default of these, the sons

.d to the property and may give some of their mother's

-s. A married woman's movable property is therefor inherited

r children. Whether the husband has a share in whatever is

ited by the sons or not, depends on the rules in that family,

Je husband has no share in the feminine property inherited by

ters. In default of children, the husband or his successors

it the estate. The proposita's son's daughter inherit her

ine movable property in default of daughters. In default of

e successors, her male successors inherit all her movable

rty. Similarly the grandsons of a woman (her sons' son's and

er daughter's sons) succeed to her property in default of a
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e reason is because a son's son is considered to be the
male descendant to his father's mother if the grandmother

survived by a son.

ION TO AN UNMARRIED WOMAN'S ESTATE.

e immovable.property of a woman who has never married and
. without children is inherited in the following order of
y:
i. Her full brothers and father - the latter's
interest being for life. If the daughter is
survived by a full brother, the father has no

share.

ii. Her father's male successors. These male successors
are also entitled to her money and any of her

important chattels.

le proposita's feminine property, such as dresses and
\{ts are taken by her full sisters, or her half sisters; and
wult of these the property is succeeded to by the male line
ors. It should be emphasised here that though the eldest
or brother may take the lion's share of the property he or
s not inherit the whole property to the exclusion of other

s of his or her class.
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STRIBUTION OF ESTATE IN THE ADIGO BILINEAL FAMILY

‘he bilineal families are those in which a part of a man's
. is succeeded to by his patrilineage and the other part by
atrilineage. In the case of a woman, her matrilineage
.ds to her estate to the exclusion of her father, her half
>rs by different mother, and her father's successors. Here any
ory of property which is inherited patrilineally always
ns to be default of son's and any property which is succeeded
e matrilineage remains in that line of succession and never

s over to the patrilineage in default of the nearest class of

lineal successors.

A growing practice amongst the Adigo bilineal families is that

atrilineage gives the deceased man's sons and daughters some

eir father's chattels such as money, clothes e.t.c.

practice is so widespread nowadays amongst the Adigo families

it has become difficult to say whether the strict customary

\as been altered by usage or has only relaxed its rigidity.

-theless it is the matrilineage who determines the property to

.ven to the sons. This relaxation is to placate the feelings of

modern generation of sons who resent the rules of bilineal

lusion we can say that under the strict

trilineage, who in recent times

ession. Thus in conc

chattels are succeeded to by ma

trilineal successors.

a share to the deceased children or pa
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Men as well as women, may inherit matrilineal land. This
jes to a man's as well as a woman's land. All of a woman's land
es to her matrilineage, marriage is not a parrier to a woman's
ts to succession in her matrilineage and also does not affect
rights of her matrilineage over her estate.A problem may arise
. the marriage of women from matrilineal into patrilineal
lies especially concerning the rights of such women and their

dren they will be succeeded to on patrilineal principles, being

r newly acquired personal law and consequently their

-ilineage will not be entitled to succeed their property. It is

s doubtful if the matrilineage will permit their daughter

ried into a patrilineal family to inherit matrilineal land which

her death, will be succeeded to by her husband's family.It is

t likely that the woman and her children may be permitted to

oy such property only during their lifetime.

The Adigo law of inheritance as we have expounded here shows

mificant conflicts with the Islamic law of succession. These

flicts are mostly in the areas of ideas on the nature and

position of the family,the need for and occurence of succession,

> principles used when dividing inheritance and more so when to

-ermine inheritance, the composition of the estate and the

fferent modes of division taking into account the nature of the

mily relationships. various reasons are responsible for the

pact that the Adigo customary practice have had on the practice

the Islamic law of succession and not just the conflicts, in the

o systems of law. The fact that the Adigo may 1look back at
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orical incidents concerning the property to be inherited gives

lexing views when compared to Islam's view of direct allocation

hares to heirs.

Nevertheless similarities in the two systems do occur

times, and these may be due to certain influences that the

jo have undergone in their socio-cultural history. Education,

1 secular and religious,penetration of and adoption of new ideas

‘amily, the influence of neighbouring communities,breaking down

indigenous traditions amongst the younger generations are

rors that have influenced to certain limits the impact that

tomary practice has had on the practice of the Shariah on

ters of inheritance among the Adigo society.How these factors

e had an impact and what the future has on this impact is the

ject of discussion in our next and last chapter.

19777



TES

-R. Radc}iffe - Brown "Primitive Law", in Eﬂgxglgggggig_gi
ocial Science IX pp. 202-206 also cf. Structure and Function.

lencoe, Free Press 1952.

_R. Radcliffe-Brown Op cit 1952 p- 212

) 19.10.1991, saidi Rimo

nterview, Ali Mwamachache (Galu
Mwachidegere (Waa)

Ukunda) 21.11.1991 and Khamisi
5.1 19892,

na Kali 3.8.91 (Ngombeni) Juma Keke 17.1.92

‘nterview with Mbwa
12.3.91 (Waa).

‘Galu), Bakari Kufaa Mwadzowa

nterview, Saidi Rimo (Ukunda) 11.11.199%; omari Bakari
fwakaniki (Muhaka) 12.1.1992 , Bwana Kali (Ng'ombeni)

12.1.1992 and Juma Keke (Galu) 11.1.1992.

ka) 14.10.1991, Ssaidi Rimo

Interview, Salim Mwarangi (Muha
machache (Galu) 14:22.492:

(Ukunda) 13.11.1991 and Ali Mwa

the Adigo practice may at

Though Islam recognises polygamy
hat a muslim can marry at

t imes exceed the number of wives t
ago.

178




CHAPTER SIX

TOWARDS ACCOMMODATION AND CONFLICTS BETWEEN THE

ISLAMIC AND CUSTOMARY LAWS OF INHERITANCE

MILY SYNTHESIS AND INHERITANCE

he Islamic Law of inheritance and the Adigo customary law of

sion reflect the structure of family ties and the accepted

. values and responsibilities within them. Abd Al-'Ati

its £hat

Inheritance laws are pelieved to be closely
allied to and strongly indicative of the
society's normative system, social structure
and principles of family organisation’.

amongst the Adigo rights of inheritance are generally regarded

e consideration for duties of protection and support owed to

leceased during lifetime. Sso that the stronger the family

the greater the right of inheritance. There had been amongst
digo a special sense of ethnic cohesiveness and solidarity.

. sentiments are mirrored in their inheritance law which aimed

eeping the estate intact as long as possible. while

-itance laws of the Adigo have shown an index of intrafamily

-ions, nevertheless the direction of social change is not

red.
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digo rules of inheritance were easily applicable when chidigo
es were geared towards their ethnic ideology. The structure

eation of the ethnic group and its social entities to enforce

aw were active. Ethnic sentiments and alliances were strong

|lways prevailed over individualism. Emphasis was mostly on
srvival and well begin of the ethnic group. Every man oOr

had a duty to perform in the maintenance of the equilibrium

> group be it, social, political or economical.

As the Adigo believed themselves to have all descended

ately from a common ancestor, the obligatory nature of the

becomes more pronounced. In most cases it was considered

ed'. The corollaries of this position must be, and are, both

eral deflection of any extra ordinary powers OTr rights from

elders. Hence created a socio-political group maintained

ly as a family unit. The entire economic, political and social

sm of the Adigo was most closely related to the family. Their

mary laws were a Very substantial entity in their native

sprudence.

As we note, the pasic unit of holding property has been the

ly. However the Adigo have been going through many social

ges which have not spared their traditional extended family.

e changes in the nature of the family have generated

iderable conflicts of prescribed norms and behaviour.

worthy to our study are the influences in the practice of

ritance. The factors of internal group cohesion are fast



earing amongst contemporary Adigo. The family structure and
institutions (Ngambi) have been transformed and still in the
< of transformation. Thus what used to prevent men and women

independent control of jdeas as apposed to group decision

y is no longer there. Due to those changes there has been

onflicts and accommodations between the customary law and the

sh, in the practice of inheritance by the Adigo people as

ssed below.

Though the Adigo may have traditional prescribed to a certain

y type, Islam does not prescribe any specific organizational

y type. There can however be little doubt that traditional

m family structure has actually been closer to the extended

to the nuclear family?. The family organization in muslim

ties has assumed or rather continued the extended family form.

there is no provision to give it a universal sanction or

proval. While the extendedness of the muslim family structure

a function of historical continuity or if other social

tions as it has happened to the Adigo family, Islam apparently

rted this form and took no further stand on it, unlike its

rion on various other aspects of the family.

While Islam was by no means totally indifferent to the social

itions and precedents, there was no particular need to restrict

family structure to any exclusive form be it extended, nuclear

olygynous. However, such forms are also crucial to the Islamic

y and societal cohesion. Both are of

eption of family solidarit
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. concern for Islam, and that emphasis should be placed not
form but rather on the behavioral components. Nevertheless

r rights and obligations in Islam are independent or

ntiated from the organizational forms of the family; the

peing fixed and the later open and malleable.

slam's position as regards the family was produced by or, is

st in accordance with a general outlook that seems to presume

uity of the precedents. so long as they do not violate

n principles or conflicts with the pasic needs. Thus when it

-n in mind that the extended family does not necessarily

de the nuclear type, at least as a subsystem, then Islam

to have considered the extended form acceptable though not

sary. 1t was apparently working and workable. It was thus

sed, though Islam did not insist that it must or must not be

jays.

[slam's accommodation of the extended family type and making

urther specifications may suggest that under certain

mstances, such as those socio-econo-political conditions

unding muslim societies, then the extended family may be more

cive to, though not indispensable, whatever functions the

y is to serve. Flexibility of the organizational form, on the

and, and specificity of the mutual, religiously prescribed

tations of the members, on the other would seem to indicate

the Muslim family structure was or may be conceived as partly

e and fixed, partly human and variable.
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oreover, Islam may have taken a position whereby, family
rity is crucial, it does not or should not, mean absorption

individual members by the family collectivity. Personality
owed a certain measure of freedom to develop alongside the
tivity. So that individualism may not be forced to submerge
vert. Hence the idea of the Adigo that family cohesion must

d paramount than any other things does not always conform to

jowever to avoid apathy, estrangement, and authoritarianism,
rative mechanisms have to be devised to allow collectivity and
nality to co-exist and interact to their mutual benefit. One
f doing this was ensuring that family members inspite of
tive differences maintained some mutual expectations of rights

esponsibilities. But individuals conscience cannot be totally

olled by the collectivity. To assess the full development of
nality to that level at which the individual can differentiate

en intermediate and ultimate ends, some inviolable principles

-0 be emphasized.

one such principle in Islam has been to hold the individual

snsible directly to God, and not to society or personality.

» to orient him to something beyond the immediate and the

al. To show him how to reconcile private convictions with

o-religions requirements. The Adigo Muslim thus adheres to the

ciples of Islam, just like any other Muslims, because in the

ession of the Islamic faith, the law is an ordinance of Allah,
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lah is surely ever Knowing and Wise.

othing could have changed the traditional Adigo family than
ous marriages. We have noted that, the strength of family
ere not weakened by intermarriages. In turn intermarriages
aged the observance of the Shariah, for example where the
intermarried with the Tangana. This allowed the spread and
ance of Islamic practice within the nuclear family. Children
f such unions automatically became Muslims. Adigo principles
-riages which initiated the family were not in conflict with
's. Adigo marriages were solemnized by the consent of the
s family and was traditionally arranged petween the kinsfolk
> couple. The bridegroom usually presents the family of the

with an agreed sum of money (wealth), and ritual gifts. The

m of bride wealth which authenticated Adigo marriages has been

leled with Islam's payment of mahr, thus an attempt is made to

fy the impact of Islam on traditional marriages system without

plete departure of tradition. Hence

...The share of the bride wealth which goes
specifically to the bride, generally called

Mahari ..... , payment of Mahari; the Digo
pelieve, is strictly in accordance with Islamic
law... There is a share which goes to the pbride's

mother which is commonly known as Mkaja. It is
given as an expression of gratitude for the good
work done in raising the daughter... there is a
portion of the pride wealth which goes to the
pride's maternal uncle, Kilemba. Evidently poth
Mkaja and Kilemba are non-Islamic yet people who...
are devout muslims would not be prepared to drop
them, apparently pecause these transactions
strengthen family ties, especially the position

of the bride's mother and maternal uncle among

the Digo...
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ach practice as explained above shows that Islam has had an

on the Chidigo family and almost changing the concept, from

jonal to the Islamic one. Hence making it more easy for the

to follow the Shariah.

TION EXPLOSION AND URBANIZATION: TOWARD AND ATION O

C_PRINCIPLES OF INHERITANCE

\s population of the Adigo increased, people began to disperse

‘he centralized homesteads (Kaya) . New contacts developed as

.s took their toll, and slavery proke down ethnic cohesion.

wolds became isolated from their wider family groups and

1t to fulfill.

ations to their kin were much more difficu

hic loyalties were

ded

In such circumstances, traditional et

ace. Survival was for the fittest and gradually the exten

nce strong ethnic ideology disintegrated. The

y and the o
ily like those of socialization

nsibilities of the extended fam

1 the ethos of the group were

ic psychology was at risk and

| helped to insti transfered from

ommunity to the family. The ethn

Wwith all this, people were forced to

ridualism gained ground.

lue their traditions. They either repudiated or reaffirmed

by deliberate choice, mostly in conflict with the ideal which
»rs of society (Ngambi) were seeking to impose. This made it
icult for the Adigo to keep on following the traditional system

av. Instead other systems were followed and new ideas and

ciples of inheritance were followed.
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, can as well subscribe to the idea that the inheritance laws
Adigo registered new trends of 'human evolution'. To the
the struggle which was between individualism and

tivism, between the individuals rearing and social tendencies

anity, is revealed in the later development of the laws of
tance. Contrary to where individualism demands equality
all recipients or eligible, the social mission of the family
demands a deviation from this equality principle, and forces

- more individuals into the background. Instead of the

duals's rights being forsaken for the groups sake it was the

. opposite. This made it easy for those who were muslims to

the Shariah without much cohesion.

\nother factor that broke the traditional family relationship
nfluenced the social structure of the people was and is

nporarily in sway, urbanization. There has been a gradual

tegration of the extended family due to urbanization. There

more contacts between the Adigo and neighbouring urban

ties which resulted in not only enculturation but also a form

ral - urban migration by the Adigo.

In the urban areas relationship became rather impersonal.

the urban set-up individuals could not develop intimate social

ionships with so many people of their ethnic group. Not only

social cohesion at the village was instilled by the clan

-s within the traditional homestead. In the urban areas the

, were introduced to alien system of authority, which was
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.nt from the 'Ngambi Council'. This in turn encourage a

~e of the Shariah.

ARY LAND INHERITANCE AND ITS SHIF oW

TANCE

and, probably the most important source of wealth has always

, subject of a great many interests and derivative rights.

s not only, to the adigo customary practice, but also in

These have often been difficult to elucidate for the Adigo.

‘he land 'laws' of the Adigo are simple and effective.

»tically and traditionally we have seen that Adigo 1land

jed to the Ngambi (Enyetsi, atsi) as the heads of the race.

»r this did not mean that the land was the private property of

snyetsi'. It was only theirs as representatives of the race.

where land has been subject to customary tenure, it is always

ubject of rights and interests vested in poth the individual

-he group. such rights and interests are frequently co-=

ent with each other. such forms of family land holding

1y restricted the freedom of many members of the family to

se off the property on which they ultimately had a claim.

Ancestral worship on common grounds as Wwas practiced by the

», and many forms of social and religious ceremony held on land

nonly held' for example, have also helped to make more obscure
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eady entangle subject. However it is, of course clear on
analysis, that the control exercised by the community as a
on land was mostly social or political and did not extend
' the limits necessary to maintain the group solidarity of the
ity. Actual physical control of land was vested in the
es and, speaking in general, only in the sense that it is an

jate of the constituent family group could the community or

> group be said to own land. Nevertheless land has always

a ‘'property' which aroused sentimental inheritance rules

st the Adigo.

The traditional Islamic system of land tenure can be said to

e product of classical Islamic law. Also included are those

ementary rules issued by the jurists, often described as

istrations or ganun. The Islamic law to be sure did not have

prehensive theory of property law, put scattered throughout

rarious parts (the Quran) , particularly those parts dealing

contracts, acquisition of property and state revenue, are many

. which, if take together, constitute a fairly well-defined

sm of land tenure.

In Islam land belonged to the state. But the concept of state

-ship may be confusing. It should not be assumed that the

.'s claim to ownership of the land means 2a form of public

rship analogous to that which exists in western countries. In

m the state does not own land as a juridical person. The legal

gories of land as pased on the shariah are:
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1k land: Land held in absolute freehold ownership. It is
ywverned by the provisions of sacred laws. Land ownership
>mprises two rights: the (ragaba) or right of absolute

wnership and (tasarruf), or right to the usufruct of land.

iri Land: Land of which the ragaba belongs to the state, but

he usufruct (tasarruf) belongs to the individual. It is a

orm of heritable leasehold ownership in which the state

eases land to the individual.

atruka Land: Land reserve for some public uses.

’hen the to systems are compared we can say that amongst the

poth ownership and prestige initially lay in the lineage,

- than the individual. Also no lineage established ascendancy

the village. However in Islam ownership of land can be

-d by saying that the owner of the 'thing' had alone, within

mits of the law, the right to use, to enjoy and to dispose of

Further the right of ownership can mean that the owner can

utely dispose of that which he owns, whether it be the 'thing'

f, its use of its usufruct. He can use the specific 'thing'

t's crop, fruit, and produce and dispose off its corpus by all

dispositions. Thus we can note disparities between the two

ms. While the Adigo system emphasizes communal ownership, the

ic system portrays emphasis on individual ownership. However,

\digo system did not last long. It was weakened by factors

families and urbanization already discussed above.
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ith the Adigo Socio-political organization coming under
sing pressures from famine and slavery, the social leadership

. traditional form tended to collapse. Before any new forms

litical leadership had been reorganized and taken definite

the government mechanism of the day stipulated new codes of

The rules of this system were either biased against customary

ce and procedure or did not recognize them completely.

Jith the collapse of ethnic form of leadership, moral and

bnal pressures on the individual to subordinate his personal

ost to those of society (lineage) weakened. Uncomfortable

icts between educated ideals and traditional loyalties arose.

ndividual by his note and his access to modern courts of law

tood in an immediate relationship to civic authority. Thus he

o longer protected and controlled by the laws of the ethnic

. to which he belongs. The traditional concept of the ethnic

y which initial had a profound influence weaned. Thus for
yle when land registration was introduced amongst the Adigo, it

-eadily accepted.

This was so since the authority recognized was the government,

. its laws were accepted, and not the Ngambi any more. With
-his it was unlikely for customary practice to prevail, neither
Sshariah. It is thus our submission that at a certain period

actice of the Adigo was weak. Emphasis has been on

mmon law in this case). It is

customary pr
law recognized on the land (co

rtunate for the Adigo Muslims, that the shariah is not
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ized. They are thus left in a limbo, caught in between their

e heritage' again.

he growing scarcity of land due to population explosion, the
dualistic tenets of the people, together with the needs of
thorities recognized have greatly modified the customary land
.., Capitalist ideas on land tenure which were instilled with
troduction of land adjudication and issuing of individual
deeds to land, encouraged the breaking down of customary

ice on land issues. The adoption of a market economy on land,

from influencing a move towards parallel practice with

ic ideas on land tenure, also alienated the individual land

r from the general conscience of the ethnic group, which was

sized by the ownership of a common and sentimental property.

Thus land adjudication is said to have been enthusiastically

ted by the Adiqo.‘ The reasons for this being, no one could

prior claim to the land. Hence property could be improved

ut fear of losing it to someone else after one had fertilized

lanted trees on it, something that could happen in customary

-ice. Also land could pe left idle without fear of someone

claiming it after it was registered under their names. Under

1ew system, land could be pought and sold, a practice contrary

he customary practice of the Adigo. Land adjudication thus

ed some people ownership of land. Children and grandchildren

he extended family many times outgrew their inheritance, in a

e that there was not any more for the community to allocate to
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hese were forced to buy land elsewhere. Eventually they were

o pass land according to their wishes and not those of their

ary practice. Such cases could have encouraged the practice

» Islamic law of succession, since land was now inherited

ling to the wishes of the individual owner. Not only that

idual title deeds have eradicated the traditional tenets of

ng back at historical events like slavery and famines and use

to decide inheritance.

When the individual was allowed ownership to sentimental

rty like land he was inclined to practice the Shariah as his

nal law. The customary practice and its principles were

y applied or applicable, since the mode of acquiring that

rty did not any more conform with the customns. While

not practice the

tional customs were weak, The Adigo could

ah law of inheritance because emphasize was not on the Shariah

>y, it was on the Secular Law.

EIN PRINCIPLES ACCOMMODATE AND CONFLICT

y emerged different principles that are used

hariah and the customary

There have alread

.ases of inheritance petween the S

tice of the Adigo. principles that shall be discussed include

n is inheritance due', means of acquiring land (rights of

rship) which comprise the limits of those rights and the ways



tect them, the restrictions on the rights of ownership and
ownership. We shall discuss how they conflict and where they

commodate one another.

lhen need arises for property to be inherited, the first
ples to be observed in Islam have been shown to be the
~ions of the expenseé of the burial, debts and the will of the
sed. Thus in Islam the estate is directly related to the
sed. However amongst the Adigo, the practice was that one was

puried not withstanding the payment of debts. What is of
rn here is whether the individual was considered separate from
roperty. As already shown the individual owned only the
le property amongst the Adigo. While there might be no direct
ionship between this and immovable assets like land, e 1N

that the principles used whereby one has to provide for his
burial expenses are parallel petween the Adigo customary
ice and the Shariah. This is so since amongst the Adigo,
h it might be a requirement that one undertakes the expenses
his own property, but the practice has been that farm produce
rice, maize and livestock may be used to feed those who have
yded the funerals. Thus while Islam makes it a requirement
one should provide for himself in terms of purial expenses,
put it is not made as a

\digo customary practice accommodates,

irement.

The issue of payment of debts is also crucial. In Islam one

his own debts from his estate. However, Adigo customary
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-e is that, the living relatives of the deceased shall take
sponsibility of paying the debts. Though they may take the
ty of the deceased e.g. 1ivestock to pay for the debts, this
ot necessarily have to be done pefore the burial. Thus

the property is divided immediately after death, debts of
ceased might be cleared by the living relatives, even when it

- necessary that it has to come from the property of the

-

ed.

‘hus if one owed less than the value of a certain property

it would not be necessary to dispose off that property in

to pay the debts. Heirs may clear the debt, but again this

- considered anything to do with the property of the deceased.

there is no force of coercion to implement the Shariah on

matters, the Adigo have peen left to practice not even their

mary practice but wishes of the individuals depending on the

mstances that they find themselves in.

Family relationships were amongst the first principles to be

dered when the property of the deceased Wwas due for

itance. Relationships l1ike those of matriliny and patriliny

recognised, but the Adigo place much emphasis on the deeds and

)ns of individuals and current family cohesion between the

~ted heirs and the deceased. Thus like in Islam where a

~rer of one's parent will not inherit, the Adigo will go

her to disinherit anyone who had bad relationships with the

ased during their lifetime. This is an influence of the Adigo
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e of revering ancestors and the thought that they still

lled the lifes of living family members.

espite that shares of inheritance were accorded a large
of heirs depending on the importance and closeness of their
onships. The difference between this system seems to be

gical. In Islam matrilineal and patrilineal relatives are

ed shares depending on their closeness (ascendant,

dants, collateral). The Adigo ideology however portrays the

ineal and patrilineal families to be autonomous when it came

ses of inheritance. property that was jnitial from the

lineal or matrilineal lineage had to be inherited by relatives

the same lineage.

The principles of who inherits before who as is the practice

lam are used amongst the Adigo, though applicable only to the

rs of the same clan. Thus if one belonged to a matrilineal

lets say ' Achina Ngome' this person can inherit property left

)y 'Mchina Ngome'. The idea being that he belonged to that

However he may not inherit because other 'Achina Ngome' are

., to the deceased than himself. Thus with the changing

sis of the composition of the family, sons, daughters and

ichildren can inherit instead of nephews and nieces who are now

>d as distant relatives.

Property thus is distributed amongst many relatives but

omary practice prevails because some heirs that could probably
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orded shares according to the shariah might not get anything
e already the close relatives have exhausted the estate. The
setback here is that land is immovable and it is rarely sub-
.d. Individuals were only allowed usufructuary rights, hence
shen nieces 'inherited' instead of son's the idea was that
sere only going to plant on the land but could not alienate
Thus even when land was adjudicated many nieces and nephews
ere allowed usufruct rights to land could not register the
inder their names instead they were only compensated for their

s and crops on