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ABSTRACT

The study set out to investigate the problems faced in th*
process of acquiring land and the effects of these problems on
the project implementation plan. The study found out the problems
to include: computation errors especially for unregistered land
"payment of compensation, 1inadequate compensation leading "
complaints and resistance, litigation, and non-availability of
compensation funds where the government is the payer. The overall
effect of the problems was found out to be delays iIn projecl
implementation especially where registered land is concerned.
Delay had further effects on project implementation plan In term?*
of 1increased contract time (11.5%) and increased contract sum
(7.7%) in the case of Thika Dam.

The Methodology involved comparative study of two cases: th«
Kiambere H.E.P. Project (representing unregistered land) and
Thika Dam Project (representing registered land). However th»
case study methodology which relied on records as principal
source of data had a certain limitation in that it was difficult
to regenerate data which 1is not found iIn records. Secondly the
data available was only amenable to descriptive statistics and
not inferential statistics. The scope of the study was only
limited to large scale projects required large tracts of land to
be gcquired compulsorily by the Government.

The recommendations are that the legal mechanism used fo?
compulsory acquisition of 1land 1iIn the country should be
overhauled so as to weed out the problem areas that have been
identified by the study. Secondly, project implementors should

also be wary so as not to sign contracts unless the site 1is



llready available and no conflict is envisaged over land.

The study is significant for Kenya as developing country
nere projects should be iImplemented successfully to foster
fiiVelopment. The findings and recommendations will help both land

t >licy makers and project managers in their work.
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CHAPTER ONE

BACKGROUND TO THE STUDY

1.1 INTRODUCTION
Planning 1is a systematic process (Mcloughlin 1969). It
t~rts with the identification of problem issue. This is followed
y the setting up of goals and objectives to define the target
f planning in trying to solve the said problem. It 1is then
ollowed by the generation and appraisal of alternative solutions
o the problem. These solutions are similar to the different ways
n which the objectives can be met. The appraisal leads to the
election of the best alternative to be adopted iIn the resolution
T the problem issues. Finally follows the implementation phase,
he Implementation phase is the most crucial because it marks the
ransfiguration of mere imagination on paper into physical or

angible reality.
However all physical plans are implemented on land. This
akes land the prime Tfactor in physical and socio-economic
velopment. Without Bland no plan proposals can be implemented
3 matter how good they are hence no development can take place.
Availability of land is therefore a prerequisite for plan
nplementation. Sizes of land required for projects largely
ffer. Some projects are small scale and may require a small
ircel of developed or undeveloped land for purposes of plan
nplementation. Such land can be easily obtained through private
le or lease agreement with the registered owner. That 1is, if

e implementor does not own the said land already.



Large scale projects like dams on the other hand, require
large tracts of land. Here land is more often than not owned by
several and diverse people with whom it would be impossible for
the developer/implementor to reach a common understanding. In
such cases 1if the project is meant for public benefit the
Government may be called upon to acquire the Jland within
constitutional and statutory provisions.

Compulsory acquisition of land 1iIs a statutory measure
provided for by the Land Acquisition Act CAP 295 of the Laws of
Kenya. This Act is designed within the framework of section 75
of the Constitution of the Republic of Kenya. It enables the
Government to acquire private land compulsorily provided prompt
and adequate compensation is paid to the owners.

Private land here refers to land which has been alienated
or adjudicated and registered iIn the name of private owner 1i.e
individual tenure. Land which has not been registered in the name
of a private owner (where the land is not under public ownership)
falls under "communal™ tenure. This land is referred to in Kenya
as Trust land.

The Constitution also provides for the acquisition of Trust
lands under section 118 and the acquisition process is governed
by Trust Lands Act CAP 288 of the Laws of Kenya.

Where land is under public ownership, it would be very easy
to arrange with the Government for it to be availed for specified
purpose. Here compulsory acquisition is not called for. However
public lands are continually dwindling and may not be found at

the proposed site of the project(Muoka 1994). Compulsory



acquisition therefore remains a major source of land for the

implementation of large scale projects.

1.2 STATEMENT OF THE PROBLEM

As has been noted in the preceding argument compulsory
acquisition is very important in availing land for implementation
of large scale projects. However, despite the fact that there are
laid down procedures meant to facilitate land acquisition for
plan implementation, certain bottlenecks exist «creating
difficulties iIn the acquisition processes. The difficulties and
problems that arise here usually cause delays and wastage of time
in project/plan implementation. Such delays may have far reaching
consequences.

The delays in TFfinalising acquisition 1issues may lead to
undue delays in commencement of work. Delays in commencement of
work on the other hand may lead to legal suits being preferred
against the developer/Zimplementor by the contractors. Excerpt
from correspondence between the Nairobi City Commission (the
implementor of the Third Nairobi Water Project which will be our
case study) and the Commissioner of Lands (charged with the
acquisition of land for project implementation) below illustrates
the above point.

The General manager, Water and Sewerage Department wrote
that:

Ve are gettig coared dott this deky a5 tte anrador'™s
Programe willl reqpire trese parcels within te redt wo notrs ad
failue © had oa te site will ro chbt, graae dans for
celay of wark™



Ve therefore uge pur offie 1 adt ugedy © & b aoid adh a
situatim1 *

Note the anxiety building up in the developer/implementor
concerning the delays in plan implementation and the probable
consequences of financial loss through payment of damages. In the
letter, the words "no doubt™ (my own underlining) are emphatic
X n expressing the general consequence of delays arising from lack
cf land to work on.

In terms of cost therefore, the implementor may have to pay
damages but this is not the only loss incidental on delays to
commence work. Another very significant loss the
cleveloper/implementor may suffer 1is the escalating costs which
may be worse during inflationary periods. In such cases i1f land
is not acquired in time the project cost, may well rise to
unaffordable limits.

Delays may get serious and where this seriousness is not
abated it may lead to the eventual abandonment of the whole
project. Projects are however very vital in development
(Rondinelli 1976); that the abandonment of one project means one
btep backwards in the road of development.

Abandonment is also possible in some cases where the
T inancier of a project gives a condition that he would commit his
I thance to the project only if land free fTor development 1is
¥ vailable for the implementation of the project. Such was the
¥ ase with African Development Bank, one of the financiers of the

hird Nairobi water Project. On October 9, 1989 the Town Clerk

o"*e

¥ rote to the Commissioner that:



Tre African Deelquiet Brk/Aud hes reguirad tet cofaretian ke
ghen tet te bd am reired T te tiely eeution oF te
Thilka Dal Aggect as g ofF tte aotitios of ken effectnvaess*

Sie ya hae te bd as required for te Thika Dai, it B
4 mqeﬂﬁ1ﬁtymgﬁeaamﬁnmﬁa%2
The financier and the land issue may sometimes take a serious
dimension. In cases of daily occurrence, the land owners have
petitioned the Tfinanciers leading to total abandonment of the
projects. The process of acquisition therefore should always be
swift and effective so as to avoid such situations.

Generally, it takes a lot of resources both professional and
financial to plan large scale projects, abandoning them at the
time of implementation therefore represents a great loss to the
society.

The success of project implementation will depend right at
the beginning, ("foundation level™) timely acquisition of land.
This fact is well demonstrated by sentiment of the Ps Ministry
of Local Government in a letter he wrote to the Commissioner on
July 11, 1989:

Duirg tre kst kestirg of tre Prgject: Tadkfaee i vhich yau are velll
rgyesated, this natter oF lrd acpisition ad coparsatian ves
roted as of ngjar coam in tans of tte poject npleratation
DQﬁﬂﬁﬁ*
Land (acquisition) therefore, no doubt, holds the key to the

uccess of such projects and hence should be given due

nsideration for the smooth implementation of a plan/project.



In order to avoid the cost of loss of resources through
unrealized investment potential and the opportunity cost of
investment foregone due to land, acquisition problems, it Iis
necessary to examine the problems facing the acquisition process
v/ith a view to providing solutions to them so as to obviate the
frustrations experienced by developers and plan implementors in
their course of work.

In order to stimulate and foster development the land
acquisition process should be smooth running and efficient in

availing land for purposes of development.

1.3 LITERATURE REVIEW
Compulsory acquisition has been studied in Kenya at three
main levels involving mainly two disciplines. Studies have been
done by professional students who seek to be awarded the
professional diploma of the Institution of Surveyors of Kenya,
ne of the requirements is that the students write topical papers
nd some have been writing on compulsory acquisition. Students
T the University have also written their LLB dissertation or BA
roject papers on Compulsory Acquisition. At graduate level
ompulsory acquisition study has contributed a chapter in a PhD
hesis. A research paper has also been published on the same
ssue. The above bibliographical survey demonstrates that the
lisciplines most concerned with compulsory acquisition in this
ountry are mainly two namely; Law and Land Economics.
The professional diploma studies have very little to
ontribute as individual studies because of Hlimited scope. For

xample Kagai( 1994) in his paper writes on "Injurious Affection"

6



and "'Severance” which are minor aspects of compensation in
compulsory acquisition and for this purpose he dedicates only 3
pages for what is assumed to be a detailed discussion. However
some of these papers have endeavoured to be exhaustive iIn their
subject matters as evidenced by Muoka (1994) and Munyiri (1994).
But these two papers as do others of their standard are lacking
in theoretical base. This is by no means a mistake since the
studies are aimed to illustrate the candidates proficiency or
experience in valuation for compulsory acquisition. A diploma
certificate in essence is meant for specific practice rather than
supporting theory.

In one instance, for example, Munyiri iIn recommendation
states that 'the government through its administrative machinery
should educate the people on their rights and its authority in
relation to the issues to avoid unnecessary controversies”™. This
statement is contradictory because in her analysis of the field
experience she had asserted that lack of awareness made people
suspect Tfoul play despite being informed of the Government®s

right to acquire Bland compulsorily. She has written:

Sation 6Q0) of te ld axpisition at epoas te goamet with
tte omissioer of l|Bth &5 Its apt b aguire lBd ayae n
te rpblic. e of tre paple affeded by te Hba-ini pgect
vwauld gyear ot © hae ben avare of this b IF ey vae, tey
doe © igue it lease e dfter keirg sanad with rotices

of inention  agyire ad alo keiry eplaired © tet te bBd
aquisition ves a5 g te by, tey sl alleg tet te
gpammet ves t2dirg teir Bd illaplly



Similarly Muoka gives his recommendation for the same problem as

follows:

Ire At doold Imoporate a ssction on allovirg o tre holdirg oF
Baaa’s by tte \alars ad tre affedted peple befare

igecticr  Tre baraa’™s dould ke Feld with tre Rrovircial
Adninistratian - - Drirg tre taaz, te peple will e
alaed an te by goamirg bd aguisitian, te goud an
vhich trey an gpeal © tre Hich Gart ym ad tte requireiet
of ten b ® - qeate with te officer’s inplerentry te
achisitimmeSSS

The argument remains that the government is already a
protagonist in the matter and there is no way one can convince
the people to play by rules "set forth" by their opponent. IFf the
people en masse are not aware or do not approve of these laws
then they see them as instruments of government bullying and this
goes deep down into the origins of acquisition laws and their
relevance in the local or national conception of land and
development.

The essence of these topical papers is to bring to light the
problems the valuers face in their work - 1i.e valuation for
compulsory acquisition - and suggest solutions in each particular
case. It is important to note that none of these papers have
looked at the issue from a point of view other than valuation.
For that matter the case being built up here for the planning
point of view is in itself needful.

Students of Bachelors degree have examined compulsory
acquisition both from law and Land Economics disciplines. The

students of Law are largely concerned with aspects of justice and
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legality of acquisition. Apondi (1978) examined compulsory
acquisition at the Coast and came up with conclusion that
acquisition mechanism favours the rich against the poor. The poor
lack resources both intellectual and financial to assert their
rights against the acquiring authorities who, to some extent, use
duress to make sure acquisition goes through. Owinyi (1977) also
came with similar conclusions. He noted that although the law
itself sounds Tfair, 1iIn practice the compensation awarded Iis
inadequate hence unjust. He also noted that the administrative
machinery which the government employs to effect the decision to
acquire Bland appeared to treat people unfairly without much
opposition. Again it comes out that the law students have not
ventured into a study that would tie acquisition to planning.
On the side of Land Economics, Cheruiyot (1988) has dealt
with acquisition iIn a way that is related to valuation only. His
study examines the causative aspects of valuation that leads to
a big difference between the private valuers value and the
Government valuers value in the course of compulsory acquisition.
There are two leading studies which have been done at high
levels on compulsory acquisition. Yahya (1976) has examined one
case of compulsory acquisition which he has used iIn his PhD
thesis to demonstrate the role of compulsory acquisition as one
aspect of land policy in Kenya. The thesis is on land policy and
not compulsory acquisition. The latter only comes in as an aspect
of the former. Also, this case deals with compulsory acquisition
in general being a mere chapter within a study of Tfive cases

makes it far from being comprehensive. However the most important



oint to note 1is that the study 1is general and does not
pecifically relate compulsory acquisition to planning.

Syagga and Olima (1996) have done a very pointing study on
ompulsory acquisition in Kenya. Their study however is
rincipally focused on the socio-economic effects of compulsory
cquisition. The study deals with the aftermath of acquisition,
n the other hand the problems that affect planning
-.mplementation occur before or during acquisition. However it is
mportant to note that in its recommendations the study touches

>n matters of policy particulary concerning the issue of

Osettlement which 1i1s one of the problem 1issues iIn the
acquisition process. Literature review therefore reveals the
"ollowing.

Compulsory acquisition is widely unstudied in Kenya

Some studies that have been done are weak in theoretical

background

i. One of the studies is less comprehensive and therefore do
not effectively cover the subject matter of acquisition

- The rest of the studies tackle the case so well but they are

specifically focused on particular issues iIn acquisition

> | There are many gaps to be filled in this field of study

vl

One of the most iImportant gaps to be TfTilled here is the
effect of compulsory acquisition problems on plan
implementation

The sixth issue revealed above is the subject matter of this

study
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1.4 HYPOTHESIS

Land acquisition is a problematic exercise that results into
time wastage and delays in project implementation and therefore
requires a thorough examination in order to weed out the problem
issues and improve 1its operations Tfor quicker and greater

development.

1.5 OBJECTIVES
The objective 1is to review the mechanism of compulsory
acquisition and suggest ways iIn which 1its performance can be
improved. Specific objectives are:
1. To 1dentify the problems facing land acquisition iIn Kenya
2. To analyse the effects of the problems of land acquisition
on project or plan implementation.
3. To compare acquisition 1issues between high potential and
low potential agricultural land
4. To suggest solutions to the problems and effects of land

acquisition in the project or plan implementation.

1.6 METHODOLOGY

The study methodology is based on case studies. The case
studies approach makes it possible to study and evaluate specific
acquisition problems in greater depth than would be possible with
other types of survey methods such as the survey interview.

Yahya (1976 ) who has emphasised the use of case study method

cites successful use the world over.
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In order to get a comprehensive coverage of the subject two
different cases of acquisition have been selected for study. Both
are cases of actual acquisitions that have been effected namely:

)] The Third Nairobi Water Supply Project - Thika Dam

i) The Kiambere (Dam) Hydroelectric Power Project
1.6.1 Comparative study

Thika Dam is under high potential agricultural land. Land
in high potential areas also fall under individual tenure. The
main reasons are:

i) Policy - 1t was the Government policy to start

adjudication with high and finish with low potential

areas

if1) Colonial history - most of the high potential land was
previously under the occupation of colonial settlers
to whom individual titles had been granted

iii) Economic - owing to high potential nature of Iland,
there is need and affordability of land registration
services.

iv) Population pressure - high potential areas are

densely populated creating greater need for Iland
security compared to low potential areas which are
sparsely populated with no serious pressure on land

resource
Conversely, therefore, low potential land is generally under
c:ustomary/communal tenure under which Kiambere Dam falls. Fig.

1.1 puts the study areas iIn the context of their agricultural

potential.
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Comparative study of the two cases therefore gives a
complete picture of what can be expected at the national level.
Conclusions derived from such a study therefore is comprehensive
and generalisable.

1.6.2 Data Collection

Secondary data has been collected through library research
including reports, text books, documents etc.

Primary data on the other hand has been collected from files
and official documents. Information from these sources have been
modified and adopted into analyzable data for purpose of the
study.

"1.6.3 Data Analysis

Qualitative data: this has been handled using content
analysis method. The researcher has attempted to use objective
judgement of facts in order to form certain learned opinion on
fuolicy 1issues.

Quantitative data: this has been analysed principally using
descriptive statistics in terms of percentages, tabulations, mean
aind standard deviation.

X.6.4 Data Presentation

Data is presented iIn terms of written text, maps, tables and
charts depending on type of data under consideration and the
intended message. The nature of the data available has been the

P>rimary influence on presentation techniques.
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1.7 SCOPE OF THE STUDY

In order to conclusively discuss the problem issues of the
study, it limits itself to the problems of compulsory acquisition
in relation to project/plan implementation. This means that the
study does not discuss problems in general but limit itself only
t/) specific problems which may disrupt the programme of
project/plan implementation.

The study also looks at the magnitude of the spiralling
effect 1.e the delay affect leads to other effects like

litigation, increasing cost, further loss of time etc.

Apart from this conceptual definition, scope also entails
spatial. In the latter, the study will only consider the
geographical extent of the land affected by dam construction i.e
projects facets that have lead to mass and absolute acquisition

of land. For example the Third Nairobi Water supply Project was
executed under several contracts. However what is of iInterest to
-this study 1is the construction of Thika Dam executed under
Contract C208. The rest of the contract involved acquisition of
3 and in different places, iIn different quantity for different
purposes and of different nature thereby falling beyond the scope
~f this study. In Kiambere for example, the study excludes

electricity and road wayleaves which fall outside the boundary

>Ff the project area.

.8 LIMITATION OF THE STUDY

The study is limited by the fact that the case studies were
m projects which have been implemented. This ruled out the use

t* household questionnaire. The opinion of the affected people
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therefore could not be registered for statistical analysis since
they had 1long vacated their homes and resettled elsewhere.
However there was no better way.

The overall effect has been that the data obtained from
official documents can to the very best only be descriptive.

Also iIn this kind of survey, once certain information was
missing from the official records it was not possible to find it
elsewhere. It was therefore impossible to generate data except
to make do with what is available.

. However the data that was collected, analysed and
presented in this study 1is enough and reliable to give a
representative picture of the impacts of the problems of land

acquisition on project/plan implementation.

1.9 SIGNIFICANCE OF THE STUDY

The study tackles a very important issue iIn the economy.
Kenya is a developing country. Development projects are vital in
this process but require land for their implementation. More
often than not the land 1is not available and the process of
acquiring it is long and frustrating. This study has identified
the problems (and their possible solution) in land acquisition
[so as to hew out a smooth path for the development of this
country.

The study will also be an important in-put in the field of
project management. It discusses the contribution of availability
of land to the realization of project planning objectives. The
Project planner will find this study useful in the successful

planning of project implementation.
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The findings of this study also provide useful insights into
policy matters. Land policy makers will find iIn 1t a handy
instrument to manipulate land into a leading in-put in national
development.

The study will also be of significant iImportance in the
academic realm as it opens a new panorama of research linking

land to project performance.
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CHAPTER TWO

CONCEPTUAL BACKGROUND

2.1 INTRODUCT ION
2.1.1 Land and Development

Land has been defined by a triangle of disciplines that are
mainly: Physical Science, Law, Political Economy.

The FAO (1993) defines land as:

A ama of earth’s surfae, irchudirg dll elelatts of tre physial

ad biolpical eviromet tet inflexe bd e Ths bBd s

rot oy o sail bt alo ladians, dinate, hydolay, \eostatian

ad fare, toeta with lad npoeets st & terass ad

daﬁquuk}*
This definition is limited to the physical properties of land and
have no explicit connection with essential attribute of land i.e
its value in the economy. However it serves an important purposes
of putting land in its virgin perspective.

Abbott Damien (1986) in the Encyclopedia of Real Estate
Terms takes the care of the gap identified above in the following
discussion:

hexoonics, Bd Bnoe ten te srfae F te eath; it Ba
retural resure, a ongity, ad apinay saure of velth; it B
ae of tre fedos of pralction (te otter berg loour ad epital)
wittout vhich trere an ke ro exooriic adtiMity. It s regadd &8
te ae exoric reue tet s projadd by rdture, s distirguided
fion te ater reuress vhidh ae proadd by ma™



However, the definition of land 1is not complete by simply
considering its physical entity and benefits driveable from It

In law, land comprehends any ground, soil or earth
whatsoever including Tfields, meadows, pastures, woods, moors,
waters, marshes3. In a limited sense land denotes the quantity
and character of the interest or estate which a person may own
in land3, Land may include any estate or interest in land eithei
legal or equitable as well as easements and incorporeal
hereditaments. Incorporeal-intangible interests e.g restrictive
covenants, right of action to sue. Hereditaments-can be inherited
by the next owners of land.

In conclusion law defines the distribution (ownership) of
wealth that accrue from land. Economics concerns itself with the
generation of wealth from land as a physical entity. This wealth
result from the interaction of man with the physical entity of
land. Through the interaction and cross-interaction between man
and the environment (or physical entity of land) the economic
mechanism i1s able to allocate land resource to specific uses
depending on how the society values the wealth generated by each
use. Physical sciences like Agriculture take land as an entity
whose physical attributes influence its resource potential foi
the generation of wealth. The whole spectrum of the meaning of
land therefore encompasses i1ts context as a natural resource, It
potential as a factor of production and how this potentiality is
utilized and shared out within a particular society.

In the context of the above definition, land is a prime
factor of production in the economy. In which case, we cannot

think of economic development without thinking of the land as n
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factor. Development does not take place in the air. Development
in whatever sector entails a spatial dimension. Kenya as a
developing country will continually require more and more land
for the implementation of development projects. Where land is not
available for project implementation, it has to be compulsorily
;Equired.

2.1.2 Compulsory Acquisition

Compulsory acquisition of land is a process through which
the Government buys private land unilaterally i.e without due
regard to negotiations and agreements with the respective
landowners (Muoka 1994). The justification is that the land 1is
needed to carry out public works for the benefit of the community
as opposed to the benefit the individual derives from the
ownership of private land.

In Kenya, private land in strict tenural meaning refers to
freehold land or land registered under Registered Land Act or
Land Titles Act; in essence land under individual ownership. The
acquisition of such land is governed by Land Acquisition Act.

The terminology "compulsory acquisition™ is dominantly used
in Kenya to refer to private land only. "Setting apart" on the
other hand is the terminology used in the case of acquisition of
Trust Land. This is land which is still under communal tenure and
is said to be held iIn trust by the respective local authority for
the benefit of 1iIts iInhabitants. Handbook on Land Use Planning,
Administration and development Procedures published by the
Ministry of Lands and Housing explains that 'setting apart of
land is in a way a process of compulsory acquisition of Trust

land for public purposes”. In essence, there is no substantive
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difference in the meaning of the two terminologies. For that
matter in this discussion, the term "compulsory acquisition™ will
be used even where '"setting apart” is the intended meaning.

It is Important to note that the two categories of tenure
distinguished here refer to meaning of @land 1iIn different
perspective. Individual tenure is largely a Eurocentric concept
of land while communal tenure 1is an Afrocentric perspective.
Acquiring land under the two diametrically different perspectives
may pose different problems and consequences.

2.1.3 Land in the Afrocentric perspective

In Africa, it iIs said that man feels very much attached to
land. This is because of social, political, economic and cultural
reasons(Apondi 1978). The cultural aspect is more difficult to
deal with where Jland 1is considered as ‘'ancestral Jland"”.
Traditional beliefs and practices such as those relating to death
and burial consecrates land further complicating the issue of
ancestral land within the context of modern realities.

Most African communities believe that land is a gift from
God and the present generation is merely holding that land for
future generations. Nyerere (1963) is very explicit in this. He
writes that: '"Land is God"s gift to man - i1t is always there — "
In an attempt to find roots to his political ideology iIn the
traditional African setting, he singles out [land as an
illustration of a natural resource that the African used in a
"socialist” manner. He writes:

Each rdviclel wirthin ar sty bed a gt o tte we of b,
becaee attewie e cauld ot ean his Iivirg ad ae ot hae

21



te life witout alo harirg te nigt 1 ke lears of kaintainirg
life -

The use of land according to Nyerere was a way of life and
means of livelihood that life itself wholly depended upon. Thus
land to some extent gained divine connotations. Denying one land,

*therefore, was tantamount to denying him life. It was lik«
killing.

As a reaction to the individual tenure which was introduced
by the British and which his ideology was against he hastens to
add: 7"African"s right to land was simply the right to use iIt; he
has no other right to it nor did it occur to him to claim one".

Nyerere 1is not an authority in land matters. But his
statement cannot be taken lightly in this context. He was an
opinion leader of immense following when he was making these
statements which stood out then as the actual views and vision
of his people.

The acquisition of land especially from areas that are still
under communal tenure (where land is also held for non economic
reasons ) is therefore likely to face and raise more problems.
2.1.4 Land and Ownership in the Eurocentric Perspective

The Eurocentric perspective of land as a legacy of
colonialism is simply capitalistic. In this view land 1is only
important for the Tfulfilment of i1ts economic purpose 1In
production. Political and cultural issues are irrelevant. For
this purpose the Eurocentric perspective emphasises individual,
tenure. The assumption 1is that anexclusive owner has more
incentive to develop his land as he stands out to reap all th®

benefits for himself. The converse is that the user of land will
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~ye no iIncentive to improve it as the benefits resulting from
dividual efforts may be lost to "grabbers™, where security of
inure is lacking or shared with others under communal tenure.
which case mismanagement is fostered leading to loss of
<roductive capacity.
«

The above perspective is summarised by Arthur Young in his

siim that:

— te lgic of pogaty urs sad Mo gold — Ghe aten tte
ssure title of ablek rak ad re will m it o a gatn. Ghe
him a nire year ke oF agardn ad e willl anart it I a
CEB’tE)*
the same vein, Swynnerton was not ashamed to add insult to
Jjury when in his so called plan he wrote:
If reomethtios ae acpted, faner goamet policies will ke
read ad dle, gatetic a ridh Africas will ke able o aguire
noe ld ad led a pox fanas ks, aatirg a lbod ad a
ldes class®

Doubts have been expressed regarding the validity of this
xrspective. In Kenya programmes have been put into place to
stitute individual tenure iIn order to raise the productivity

land. The results are less indicative. Bondi Ogolla observes
at: "law merely reflects the relations of production in a given
mc™ial formation and therefore its influence on the economic
~ructure of society is perhaps very limited”. The contention
ire is that land law as an institutional need should arise from
N dictates of economic development and not vice versa. The

litial argument seems to confuse the horse and rider.
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However the argument remains that land is owned only for
economic purpose. But we find that the Kenyan realtor does not
conform to this. Syagga (1993) points out that the Kenyan realtor
is not a shrewed investor and invests in real estate not because

[of its rate of return which is comparatively low but primarily
because it vests iIn them personal pride and political power. A
["very strong relationship exists between land and politics
following the Mau Mau revolution.

In terms of land ownership, the Eurocentric perspective
exhibit unique conditions. Salmond (1920) stresses that ownership
denotes the relation between a person and any right that is
evested in him. That which a man owns in all cases is a right. To
own a piece of land means to own particular kind of right in the
Hand, namely the fee simple.

The Eurocentric idea that no man can own land is going to
form the basis for fTurther discussion of issues pertaining to
compulsory acquisition.

The English legal theory also contends that he who owns land
exclusively owns from the centre of the earth and up to the sky.
This is however subject to statutory qualifications like the
IMining Act which stipulates that all minerals belong to the
government. The air space rights also limit the ownership claims.

This theory was introduced in the Kenyan scene and is the
driving force behind land reform.

2.1.5 Conclusion

In the end we find a mixup of 1ideas and practices 1iIn the
Kenyan Hland market. It is not possible therefore to satisfy the

needs of various interest groups with uniform law for all. Where
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land is held as part of cultural heritage it is impossible to
*s/iew 1t simply as a factor of production 1iIn the economy. In
-theory we have two statutory laws which make such distinctions.
"These are: The Land control Act CAP 301 and the Trust land Act
CAP 288.
.

2.2. ORIGIN OF LAND RIGHTS IN KENYA
2.2.1 Introduction

The physical presence of land at a suitable location with
suitable developmental attributes does not mean that the land is
available to satisfy development needs. This paradox lies in the
complex functions of land. The complexity derives Tfrom the
physical nature of land 1itself. Land 1is both virtually
indestructible and locationally fixed. The result of this is that
~wvarious persons can have different iInterest in it and rights over
it. In order to release land for development, therefore, various
irights and interests have to be ascertained, determined,
transferred, conveyanced acquired or compensated where necessary.
This sub-chapter will look at the origins of these rights and
interests from the time of colonialism to their current status
on development issues iIn order to put compulsory acquisition in
its legal context.

2.2.2 African Land Rights

African land rights existed in the pristine time before the
colonialist intervened to establish a radically different legal
order. 1In areas like Buganda and Ethiopa, Tfeudal system had
evolved that attributed the ownership of land to a central

—authority or mornach. In Kenya however, the existing political
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systems were Hlargely acephalous and their tenural stati were
typically different from the English system of land tenure.

The tenural arrangement of the African then has been
dominantly referred to as "communal™ or 'customary' tenure. Under
customary tenure property was held communally. Land was regarded
as family or clan property. A person had access to land by merely
belonging to that family clan or community. Okoth-Ogendo has
referred to such rights as '"trans generational rights” 1in
contrast to individual rights to land in the current setting.

The African land tenure is still a very important concept
in discussing land issues in Kenya.As this discussion progress,
we realize that the establishment of the English property law
concepts to land iIn Kenya did not extinguish the customary land
rights. We have noted the Land control Act CAP 301 and Trust
ILands Act CAP 288 as two iImportant statutes that ascertain the
customary rights to date.

2.2.3 English Property Law

Under the English feudal system land belonged to the few.
The only form of wealth was land and its produce. Land in the
English society then was the central economic commodity which was
tjsed in exchange for services. An owner who desired to call upon
the services of another person could do so by grant of the right
to possession of land other than by making payment. This led to
the tenant-land lord relationship where the grantor became the
* andlord and the grantee the tenant.

From the Norman Conquest onwards, absolute ownership of
I and was done away with. William the conqueror considered himself

i>wner of land in England and parcelled it out to his barons who
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became his tenants. In return for this the barons had to render
to the Crown certain services, either of military or other public
nature.

The English society over the years evolved land tenure
system that accept the state as the ultimate owner of all land.
Through statutory developments in the Jlater centuries this
principle gained legal status.

2.2.4 Application of English Property Law During Protectorate

Days
2.2.4.1 Legal Dilemma

Kenya was taken over from the IBEAC by the imperial
—administrative system as part of the British East African
Protectorate following the partition of East Africa between
Britain and Germany in 1888 and 1890. The imperial administration
immediately started thinking of investing in the land in order
to make it a viable imperial establishment. However they Taced
~ major dilemma on how to acquire land for the purposes of their
investment. The resolution of this dilemma resulted into a series

application of English law or property principles that
eventually left a truck of erratic and irresolute land laws that
"vere to be inherited by the independent government.

As has been indicated, iIn the British set-up, the Crown was
b he source of all title to land. This situation was the
Consequence of sovereignty. Since the Protectorate was regarded
* s a fToreign territory, there was no legal basis on which the

-rown could assert title to land or grant title to British

*objects.
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2.2.4.2 East Africa (Lands) Order in Council 1901

The order contained clear declaration that all waste land
and unappropriated lands belong to His Majesty who had authority
to make conveyances and leases subject to any directions of the
secretary of state. The order defined "Crown Land™ as "all public
land within the East African Protectorate which for the time
being are subject to the control of His Majesty by virtue of any
Treaty, convention or agreement, or of His Majesty"s protectorate
and all lands which have or may henceforth be acquired by His
Majesty under the Lands Acquisition Act, 1894, or otherwise
howsoever. The order empowered the Commissioner to sell or lease
Crown land on such terms and conditions as he may think Tfit,
subject to any directions of the secretary of state.
2.2.4.3 Crown Lands Ordinance 1902
The powers of the commissioner were Hlater to be spelt out 1iIn
greater detail by the Crown Lands Ordinance of 1902.

This marked a decisive step in usurpation of title iIn the
Protectorate. Okoth-Ogendo (1978) observes that " a new and
essentially alien perspective in state land relationships began
to emerge". It was now being asserted that the protectorate
state, as a political entity owned land and the land users merely
held of the former certain rights constituting property in the
land. This was not limited to the settlers alone but applicable
to Africans as well. According to Okoth-0Ogendo (1978) the Crown
Land Ordinance No 12 of 1915 identified Africans as mere
"tenants- at-will" of the state. As we can see, the provisions
of this Ordinance on African occupied land, pronounced the

Protectorate authority as sovereign and owner of virtually all
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land within its jurisdiction. Okoth-0Ogendo (1978) notes that '"an
important application of these actions was that protectorate
authorities had 1n fact extended the notion of political
jJurisdiction to include claims to ownership of the original title
of land™.

Arguably the Protectorate having been anything less than
dominion of the British imperial power, its authority could not
assert ownership to the original title to land according to the
British legal system. However such arguments had now been
dismissed as only legalistic, impracticable and at worst
"pedantic distinctions”™. Yash Ghai and McAuslan clearly point
out that iIn East Africa Protectorate ''such complete sovereign
rights were asserted over land that when title to the country was
finally claimed 1in 1920, i1t made no difference at all to
indigenous rights to land or lack of them".

By using the powers of 1902 Ordinance, the Commissioner of
the protectorate administration was able to grant land to
settlers fTirst for a 99 years lease later changed to 999 years
lease for agricultural land. This Act not only established the
Government as the ultimate owner of title but brought certain
lands under direct administration of the Government. These are
now known as Government land following the adoption of this
Ordinance by the Independent legislature. The ordinance was
renamed Government Lands Act CAP 280 that vests the
administration of the said lands in the President. The President
in turn can delegate certain administrative duties to the

Commissioner of Lands.
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2.2.5 African Land Rights

The colonial administration knew better that the success of
European capitalism depended on the exploitation of abundant
African labour. For this reason, they reserved lands they did not
require for the occupation and upkeep of Africans. This
reservation of land for Africans eventually turned out to be
known as the reserve policy.
2.2.5.1 African Reserves

In 1902 Crown Lands Ordinance provided a futile guarantee
of African rights to land by specifying that whenever African
lands fall vacant (which was a temporary case because they
practised shifting cultivation or nomadic pastoralism) it would
revert to the state which would thereafter lease it to the
settlers. In any case African lands as a matter of practice were
expropriated even where they did not fall vacant (Sorrenson,
1967). By claiming African land whenever it fell vacant it meant
that European settlements were intermixed with African. The
settlers were against this scenario. They advocated for natives
to be bunched together so as to create exclusive white
settlements. This resulted in the reserve policy which
established African Reserves. The Reserves were established
through treaties, for example the Maasai and Nandi case or simply
by administrative order.

The policy was legitimized by the Crown Lands Ordinance of
1915. Section 54 empowered the governor to reserve any land for
""the use or benefit of native tribes”. The governor used this
power in 1926 to gazette 24 African Reserves. However the African

security of tenure could still not be ensured.
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2.2.5.2 Trust land

The Hilton Young Commission of 1927 recommended that a law
be passed to provide some security. This resulted in the Native
Lands (Trust) Ordinance of 1930. The 1933 Lands Commission
reviewed this Ordinance and made recommendations for improvement.
"This resulted into the Native Land Trust Ordinance No. 29 of
1938. It is this Ordinance that the Independent Ilegislature
turned into the Trust Land Act 1iIn 1968. The |Independent
Constitution converted all "native" lands into Trust land and
vested the same in their respective county councils to hold in
trust for the inhabitants.

Title to Trust land is registered in the name of a local
county council. The inhabitants have right of use. Their right
depend on the African customary law in force for the time being.
In theory where the customary law is contrary to any written law,
the right 1is not enforceable. These rights are extinguishable
with effect of compulsory acquisition or registration of title
under the provisions of Registered Lands Act. Before registration
of title individual rights have to be ascertained through Land
Adjudication Act or Land Consolidation Act. Upon registration the
individual obtains a freehold title with exclusive rights subject
only to overriding iInterests.

2.2.6 Conclusion

A review of development of land rights in Kenya reveals a
complex legal web. This complexity 1is the feat of borrowed
legislations that were introduced to solve specific issues of
power or policy by the colonial administration. Legislation was

used to cover up the ugly heads of political oppression and
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economic exploitation. Where law did not directly benefit the
colonial interests it may not have been followed but they ensured
it was there. The results were distortions of substance and a
contradiction in the application of laws.

The complexity has also left the Africans iIn a quandary.
Initially the African had simple systems of land rights that were
natural i.e born of culture and well understood by everyone.
These systems were devoid of individual disputes. The present
system being foreign is less understood by ordinary people who
are largely ignorant or illiterate. In order to ascertain their
rights they have to engage advocates which in most cases they
cannot afford. This condition essentially robs them of their
rights. The current national development plan notes that: 'the
complexity of (land) cases 1is depicted by the fact that out of
4,201 appeal cases brought forward from 1991 and 841 filed 1in
1992 only 16 were heard while the rest were carried forward to
1993".

The implication 1is that where compulsory acquisition is
effected, usually not all interests are exactly determined owing
to the fast nature of the acquisition.

The magnitude of the complexity may also be seen in the fact
that about 20 statutes, chapters 280 - 303 are dedicated to land
law.

In terms of land rights, the colonial intervention left
Kenya with three tenural positions.

i) The state tenure; refers to the Government lands in

which are created leaseholds granted to individuals or
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legal persons for period of 99 years (urban land) or
999 years (agricultural land)

Individual tenure; which are freehold interests vested

-
-
o/

in individual or legal persons; individuals can also
create leasehold but this is very rare

iii) Customary tenure; 1iIn this case land is held under

customary law.

The first two cases conform to the western sense of Iland
ownership. They are surveyed lands with titles governed by the
principles of English property law. The latter is under customary
rights. The land is not surveyed but is held iIn trust by the
county council. They are governed by African customary laws
regarding land ownership or use. The resulting situation Iis
duality in the legal system.

The duality still reflects the racist 1ideologies of 1its
creation. For example land under African Reserve was regarded as
inferior. Section 52 of Trust Land Act gives any officer of the
Government or persons authorized by him powers to enter trust
land or any premise there-on to carry out 1Inspection or
investigations. Anybody who hinders such officer or refuses to
divulge information is liable to jail.

In contrast, under section 4, of the Land Acquisition Act
the Commissioner after issuing preliminary notice may in writing
authorise any officer to enter into the land to determine its
suitability for the purpose the acquisition is intended. However
this does not empower the officer to enter a building, or an
enclosed court/garden attached to a dwelling house. For this to

happen he must obtain consent from the occupier. ITf consent is



<denied the occupier must be served with not less than 7 days
notice in writing.

In case of appeals against decisions under compulsory
acquisition, the claimant under trust land must go through the
provincial Agricultural Board which 1is constituted by civil
servants. From there to the Magistrate®s Court and ends at High
Court. The claimant under registered land on the other hand
previously had direct entry to the High Court and then to Court
of Appeal.

In the end it is justifiable to conclude that the claimant
under trust land 1is given a raw deal for reasons which were

colonial and racist.

2.3.0 SOURCES OF POWER OF ACQUISITION IN KENYA
2.3.1 Introduction

This sub-chapter examines the source of powers that
rationalises compulsory acquisition of private property in Kenya.
The powers derive both from conceptual issues of political
economy and legal theory and application. In the case of
political economy, compulsory acquisition is jJustified by the
doctrine of eminent domain (dominium eminent). This doctrine was
introduced in Kenya from Britain through colonial connection. It
remained in place with the independent government as a matter of
colonial heritage. This doctrine gives the government ultimate
powers over the property of its subjects.

Legal theory on the other hand 1is concerned with civil
liberties as checks and balances of the power of eminent domain.

Chapter V of the constitution of Kenya is reserved for this
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purpose. Section 75 of the constitution specifically aims
protect the individual rights to property as a fundamental right

In terms of legal application a balance between eminent
domain and individual Uliberties must be struck. This has been
achieved by making special conditions under which compulsoiy
purchase of private property can be effected. The constitution
provides for a statute to oversee the application of itg
provisions. This statute is the Land Acquisition Act.

The Constitution has also taken care of Trust Lands. A wholr
chapter IX of the constitution is dedicated to the Administration
of Trust Land. Trust lands can also be acquired compulsorily
(common term 1is setting apart) within statutory provisions 1i.r
Trust Lands Act.

Apart from the two main statutes named above several othe?
statutes also make provisions for compulsory acquisition wher”?
land is involved.

2.3.2 Eminent Domain

Eminent domain is the power of the nation or a sovereign
state to take, or to authorise the taking of private property fo»
public use without the owner®s consent conditioned upon th"
payment of just compensation.
2.3.2.1 Origin

Eminent domain has western history. In Biblical times, King
Ahab of Samaria, who sought the vineyard of Naboth, offered
Naboth as his choice of compensation either a better vineyard
(under the substitution or replacement theory of damages) or th™>

vineyard®"s worth in money (under the indemnification theory)g.
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Naboth asserted a right of refusal, which has never existed in
the law, and paid for his refusal with his life.

Evidence of compulsory acquisition also exist for the Greek
and Roman civilisations. For the Greeks, a dispute between Athens
and Eleusis was settled by providing for arbitration of the value
of certain properties sought to be acquired by the Athenians,
"with three valuers on either side0O'. The Annals of Tacitus on
the other hand tells us that the Roman government exercised this
power to acquire the materials with which it built and repaired
aqueductsHo.

In ancient times however the exercise of the right of
eminent domain was infrequent, and the procedures irregular in
the light of modern developments. During the feudal period, the
prevailing idea of property was that all land belonged to the
sovereign and was held by lesser lords under tenure and personal
obligation. What was the sovereign®s he could take when needed
as in Naboth"s case.

However during the Renaissance period the concept of
individual ownership of property was revived and a new concept
of eminent domain began to form with a recognition of individual
rights to property.

During all this time the doctrine of eminent domain existed
in principle and practice but not in name. It was Tirst defined
by Dutch philosopher, Hugo Grotius, in his publication, Law of
war and peace where he held eminent domain as a right of a state
over the property such that the state "may use even alienate and
destroy such property, not only in the case of extreme necessity

[War] — but for ends of public utility, to which ends, those
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who founded the civil society must be supposed to have intended
that private ends should give way. But it is to be added that
when this is done, the state is bound to make good the loss to
those who lose their property— 1,11. There has never been any
better definition.
2.3.2.2 Sovereignty

The power of eminent domain is inherent in the theory of
sovereignty. The theory of sovereignty is more understandable in
the meaning of war. By the state guarding its sovereignty, it is
able to protect the individual right to its citizens both from
internal and external violations. Thus all the rights including
the right to property are enjoyed by the individual citizen under
the auspices of the state. By mere fact of its guardianship the
state becomes the ultimate right holder over individual property.

In countries like Kenya where economies are centrally run,
the whole compass of landed property is ultimately vested in the
state. Individuals can only acquire a right of occupancy which
right can be compulsorily acquired. The theory is that the
radical or the ultimate title 1is vested in the state. An
individual has immediate title or dominium of use.
2.3.2.3 Escheat and Bona Vacantia

Eminent domain is supported by the principles of escheat and
bona vacantia (vacant interest). The principles of escheat states
that in the event that the Iline of heirs to a property Iis
complete, the state becomes the Ffinal inheritor. The Government
Lands Act CAP 280 takes this up at section 8A and provides that
where a person dies intestate and without heirs, his estate,

interest or right to a specific land escheats to the Government.
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In case of a company being dissolved its landed property escheat
to the Government as above except in so far as the Company Act
provides for it to invest in some other persons or authority.
Subsection (3) under this section exempts Trust land from these
provisions.

The principle of bona vacantia on the other hand holds that
any time any piece of land is vacant, it reverts back to the
state. This was the main basis of Crown Lands Ordinance of 1902
which was notoriously used by the colonial regime to expropriate
African lands "once they fell vacant".

2.3.3 The constitution of Kenya

The Constitution entrenches the powers of eminent domain in
two instances. Section 75 applies for registered land. Subsection
(1) provides that no property of any description and no interest
in any such property may be acquired compulsorily by the state
unless

[)) the taking of possession iIs necessary in the iInterest

of defence, public security, public morality etc or
the development and utilization of property so as to

promote the public benefit

ii) the necessity iIs such as to afford justification for
any hardship caused to any person®s
iii) provision is made by law for prompt payment of Tull

compensation.
The state 1is then given carte blanche to acquire any
property. The section however does not tell us who decides
whether a particular acquisition 1is necessary for the stated

necessity. If there is necessity, the state must go further to
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show that the necessity iIs such as justified to the hardship
caused to individuals. The third condition is that iIn addition
to necessity there must be a law applicable that provides for a
prompt and full compensation. This third condition is now
satisfied by the enactment of Land Acquisition Act

Subsection (2) provides safeguards for the property owner
by granting him direct access to the High Court for

i) the legality of the taking of possession or

acquisition of the property interest or right

i) the purpose of obtaining prompt payment of that

compensation.

In the case of unregistered land , otherwise known as Trust
land sections 117 and 118 apply. Section 117 empowers the county
council 1in which ownership of the land vests in trust for the
inhabitants to acquire it, Iif:

)] either i1t is required by a public body or authority

for public purposes

or it is required by any person or persons for a

-
-
o/

purpose which in the opinion of that county council is
likely to benefit the persons ordinarily resident in
that area
iii) and the provision is made by the law under which the
acquisition takes place for the prompt payment of full
compensation to any individuals whose rights are
thereby affected.
Section 118 on the other hand makes provisions for the
acquisition effected at the instance of the state. It gives the

President power to authorise acquisition of land for:
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)] the purposes of the government itself

il) the purposes of a statutory body

iii) the purposes of registered company in which the

Government holds shares

iv) the purpose of prospecting for mineral or mineral oil.

Here also prompt payment of full compensation 1iB given as
additional conditionality for acquisition to have effect.

Subsection 117(1) and 118(5) provides for Parliament to
enact law prescribing the manner in which and conditions subject
to which such acquisition 1is to be effected. In response
Parliament endorsed the Trust Land Act which Pas detailed the
procedures to be followed in the acquisition of Trust lands.
2.3.4 The Trust Land Act CAP 288.

Subsection 114(1) (b) of the constitution defines Trust land
as areas of land that were known before 1« June, 1963 as Special
Reserves, Temporary Special Reserves, Special Leasehold Areas.

The unique characteristics of Trust land are

)] it is held by local authority council in trust for the

inhabitants

if) rights 1iInterests or benefits available for the

occupants derive from African customary law.

iii1) the rights or interests held by occupants are not

registered hence legally in-existent in the realm of
conventional property law.
2.3.4.1 Acquisition by the Government

Section 8(1) provides that "full”™ compensation shall be

promptly paid by the Government to any resident of the area who -

)] has any right to occupy any part of the land acquired



ii) is prejudicially affected by setting apart.

Section 9 identifies the District commissioner as the
administrator of compensation issues. In consultation with the
Divisional Land Board he decides the amount to be awarded as
compensation. This section provides that compensation "shall be
agsessed in respect of the loss of the right of occupation —
or 1iIn respect of the applicant having been otherwise
prejudicially affected"”. This statement is made in the light of
subsection 8(1) discussed above. No provision is made here or
elsewhere in the act for the manner iIn which compensation is
arrived at. The Act leaves it open for us to interpret what 1is
"right of occupation'" vis-a-vis other rights which for that
matter are not compensable. The Act is also silent on the basis
of valuation for compensation. It leaves us to read it in the
meanings of "full compensation™ which is another unqualified
term.

The Act as it is now is 1Inadequate and misleading as it
fails to grasp the modern principles of compensation assessment.
It remains a written condemnation of the colonial admistration®s
valuation of African®s land.

Section 12 provides statutory safeguards for the people
whose land is to be taken. They have direct access to the High
Court for

)] the determination of the legality of acquisition

ii) the purpose of obtaining prompt payment of any

compensation awarded.

For those who are dissatisfied with the compensation,

however, life is not easy. Subsections 100(4) and (5) detail the
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process of appeal. It starts with appeal by claimant to the
Provincial Agricultural Board through the DC who earlier on had
made the decision iIn question. If the claimant is not satisfied
v/ith the decision of the said board he may appeal to the Resident
tMagistrate™s Court. From here he can go a step further to pursue
lii*s rights on appeal to the High Court. The decision of the High
Court 1is final.

The procedure discussed above also applies in the case of
-acquisition by county council. Section 13(4) provides that
e"section 7(3) and (@), 8(1), 9, 10, and 11 of this act shall
espply in respect of land set apart under this section mutatis
mutandis and subject to the modification that compensation shall
loe paid by the council (without prejudice to the council
obtaining reimbursement thereof from any other person)™.

2.3.5 The Land Acquisition Act CAP 295

This Act is applicable for titles registered under
Registered Lands Act or Land Titles Act and leases under GLA.
It came into place as a result of the 1969 amendment to the
Indian Land Acquisition Act 1894 then applicable in Kenya. The
Indian Act in turn came from Britain. Apondi (1978) concluded
Rhat there was no fundamental difference iIn the substance and
application of acquisition statutes in these three countries.

It is Important to note here that the Kenyan legislation is
loreign and 1ideally conventional based on internationally
Recognised civil rights.

N.3.5.1 Justification and notice
Section 6(1) provides that the Minister for the time being

Rn charge of Lands is satisfied that land is required for public
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interest or benefit he may direct the Commissioner of Lands to
acquire i1t compulsorily.

The Ilatter then publishes a gazette notice to that effect
and directly informs all the interested persons in the land by
copy of notice.
1.3.5.2 Compensation

After publication of notice the Commissioner TfTixes date of
inquiry. During the inquiry the Commissioner is expected to
determine the nature of iInterests in each parcel of land, the
interested persons, the physical attributes of the property i.
e area of land or improvements and many other factors which may
influence its value; and the amount of compensation to be paid
to the iInterested persons. The interested persons are also
expected to present their claims in writing.

The schedule provides that the compensation for land is to
be paid at market value. The schedule also makes provision for
compensation for severance and injurious affection. Compensation
is also given for expenses incidental to change brought about by
the acquisition and the loss of profits resulting from the notice
of intention to acquire. To this is added 15% of the market value
of the land as compensation for disturbance.

Section 13(1) provides that the Commissioner is to pay
compensation '"as soon as practicable'. This condition compromises
the meaning of "prompt"” payment provided in the Constitution and
section 8 of the Act. Muoka (1994) reads the phrase to mean that
"there i1s no time limit as to when compensation is to be paid".
He argues further that the Government bureaucracy can not allow

prompt payment. He also notes that compensation can take as long
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as a decade with the example of Kisii - Chemosit Road where
compensation to heirs to the deceased land owners was paid to the
DC in 1986 so that the latter could 1identify the rightful
claimants. Upto the time he was writing in 1994 , no compensation
had been paid to any such claimant.

Where compensation is rejected by the claimant the
Commissioner is supposed to deposit i1t in Court. The 1990
amendment to section 16 provides that where compensation is not
paid to claimant or deposited iIn court, or before taking of
possession of land, the Commissioner is to pay interest on the
amount awarded at ™such rates as may be prescribed which shall
not be less than six per cent per annum'”. Previously it meant
that the interest rates charged was nominal and therefore
resulted into huge losses to claimants in a country which for a
long time had been experiencing rates of inflation beyond single
digit. The amendment has come iIn belatedly to correct this by
setting a floor level for interest rates. However this raises
difficulty of interpretation and does not help the claimant much.
What the amendment should have done was to peg the interest rate
at market rate.

After award has been made the Commissioner serves notice to
the occupants that he will take possession of the land on a

specified day. The 1990 amendment has limited this to a day 'not
later than sixty days after the award has been made™.
2.3.5.3 Resettlement

Section 12(1) states that a person dispossessed of his land

under the provision of the Act can be granted another land in

exchange for the land taken. If this is to be done government
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land shall be granted to the claimant without regard to the
provisions of the Government Lands Act as relates to transactions
of public land like the payment of premium and other fees. This
section however emphasizes that the land shall not exceed 1iIn
value the amount of compensation which the Commissioner considers
Wbuld have been awarded. This provision is rarely applied.

Yahya (1976) reports that resettlement programme was put in
place in the acquisition of land for the extension of the airport
at Mombasa. He writes that in this case "people were to be
resettled at Mariakani and Miritini where land had been acquired
and planned into a resettlement scheme to absorb the displaced
families™.
2.3.5.4 Tribunal

The major contribution of the 1990 amendment to the Act 1is
the provision of the Land Acquisition Compensation Tribunal to
deal with cases against the Commissioner®s decision under
section 19. Under this new arrangement, claimants will now not
have direct access to the High Court for the following as
previously provided by the Act:

i) the determination of his interest or right in or over

land

the amount of compensation paid or offered subsection

-
-
o/

@ will now provide for the public body benefiting
from the from the acquisition to contest compensation
awarded to claimants
A party dissatisfied with the decision of the tribunal is
given chance to appeal to the High Court on any of the following
grounds
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[)) if the decision of the Tribunal is contrary to law or

to some usage having the force of law

i1) 1if the decision fTailed to determine some material

issue of law or usage having the force of law

iii) If a substantial error or defect in the procedure

provided in the Act has produced error or defect in
the decision of the case upon its merits.

The third provision makes it possible for claimants to
appeal over a wide range of issues.

The amendment allows for appeal against the High Court®s
decision to the Court of Appeal only on a point of law.

The creation of the Tribunal is within the Constitutional
provisions. Similar tribunal exist in Britain. However so far it
has not been tested. The tribunal may be of some help because it
will be constituted by experts, a triumvirate of one advocate and
two valuers. Hence technical cases regarding compensation matters
would be listened to by specialists not judges who do not
understand them. Only matters akin to interpretation of law would
be referred to the Ilatter. However the performance of the
Tribunal is yet to be seen.

2.3.6 Other Statutory Provisions

Several other statutes also deal with acquisition but not
exclusively in so far as they make special provisions in their
respective areas of concern.

The Agriculture Act CAP 318 makes provision for acquisition
of land. Section 186 A(2) gives the Minister (for Agriculture)
powers to acquire land compulsorily for the production of a

particular crop. The conditions attached are that the production
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of that crop shall result to public benefit; and without
acquisition the land would not be utilized for that purpose. In
this case the Minister must first try to purchase the land on a
willing buyer willing seller basis. IF the interested parties are
not willing to relinquish their rights and interests out of their
own volition then the compulsory acquisition mechanism is
applied. Under this Act it is also stated that the necessity for
obtaining the land is such as to afford reasonable justification
for the causing of any hardship that may result to the owner or
interested persons. Section 188 asserts that the land must be
acquired under the Land Acquisition Act.

The Electric Power Act CAP 314 also makes provision for
acquisition of land for public bodies for purpose of generating
electricity under section 134. Here the acquisition is fTirst
authorised by the Minister for the time being iIn charge of energy
before 1t can be carried forward under relevant Jlaws of
acquisition. The Act provides that before application is made for
the Minister®s approval the applicant must give notice by public
advertisement not more than ninety days and not less than sixty
days before the date of the intended application. Advertisement
must be published in each of the two successive weeks in the
Gazette and once at least iIn each for two successive weeks in
some one and the same newspaper circulating in the affected
areas. Apart from this the intending applicant must serve notice
in writing upon the owners or lessees and occupants of all lands
to be acquired as shown on the plan to be deposited with the
notice describing in each case the particular lands proposed to

be so acquired. Every such notice must state that any aggrieved
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or 1iInterested party who wants to make representations or
ybjections to the application could do so by letter addressed to
~he Minister. After expiration of sixty days upon submission of
uhe plan the Minister 1is to consider the application together
/71th all representation or objections which have been made and
1 ecide on the matter accordingly. By licensing the application
"he Minister in effect authorizes the compulsory acquisition of
Land according to subsection (7). Subsection (8) provides that
acquisition will not be lawful unless application 1is made in
accordance with this section.

The Registered Lands Act CAP 300 provides that upon
registration of land, the title holder will hold the land with
exclusive freedom subject to compulsory acquisition as one of the
Overriding interest (section 30). Section 77 of the Mining Act
OAP 306 adds that 'compensation shall be payable on respect of
5*ny disturbance of prospecting or mining rights, in addition to
any other compensation™.

2.3.7 Conclusion

From the analyses of the provisions for compulsory
acquisition the fact of 1Inadequacy in some parts become apparent.
The Trust Land Act leaves so many issues without mention as far
as acquisition is concerned. Specifically it does not even talk
of what is to be considered for compensation in terms of land,
improvement etc. It does not specify market value as the basis
of valuation or if not any other value. This 1is quite important
taking into account that Trust lands are not commodified in most
erases. There are also other several items which may form part of

the land owing to the customary law whereas they may not fit into
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-the conventional markets. These may include sacred trees, graves
.and other cultural 1items. In which case Trust Land Act should
nave said much more.

The Land Acquisition Act also looks fairly inadequate to
meet the challenges of the day. Comparatively the Electricity
Power Act and the Agriculture Act come stronger in their approach
to compulsory acquisition. The latter at least give the option
of voluntary sale to the landowners. This may be cumbersome in
large scale acquisition. Nevertheless it duely recognises the
lact that at least the land owner should have a say. The former
on the other hand is very emphatic in involving the opinion of
the people in a decision concerning compulsory acquisition. They
tooth frame out the Land Acquisition Act as a nonconformist in an
era that emphasises community participation in planning and
development.

Thirdly both the constitution, and the statutes are not
clear on what constitute public purpose or benefit and how it is
arrived at. Therefore there is no objectivity in the
""justification” of acquisition. It seems public purpose exists
simply because the Minister is satisfied that it does.

Fourthly there are terms which are used throughout the
statutes and the constitution which ought to have been clarified.
Prompt and full compensation seems to have been used here only
as a clarion without any technical or objective meaning. "Full
" and "prompt"” are both relative terms and so the law should have

gone further to tell us what they mean iIn these contexts.
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FIG 3*3 KIAMBERE H.E.P. PROJECT AREA



mean annual rainfall in the kiambere area

(as presented in the Kenya National Master Water Plan)

(1SOHYETS)

Source: National Master Water Plan, Volume Il (1980)

Scale: 1:1,000,000
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CHAPTER THREE
CASE STUDY 1
KIAMBERE H. E. P. DAM
3.1 INTRODUCT ION
This subchapter introduces both the project and the study

area. The purpose iIs to give a comprehensive background to the
data to be discussed iIn the subsequent subchapters.
3.1.1 Study Area

We have noted in our definition that land is the totality
of physical and cultural factors obtaining from an area of its
specific location. These factors will be responsible influences
on land values in the area. These values on the other hand will
dictate matters of compensation and resettlement of the people
whose land is to be acquired for the project.
3.1.1.1 Project Location

The project was to be implemented along the Tana River

course in the Kiambere gorge 150 km north east of Nairobil. (Fig
3.1 and 3.2). The land is situated about 3.8 km to the south
where the two rivers Ena and Tana (Kiluluma) join3 (Fig 3.2 and
3.3)
3.1.1.2 Climate

According to the isohyetal mapping of the National Master
Water Plan (1980), the area receives mean annual rainfall of
700mm (Fig 3.4.) The Environmental Impact Report on the other
hand puts the figure at 600mm. Whatever the case may be, the arid
condition of the area 1is indisputable. Rainfall distribution

during the year is strongly bi-modal with peak rainfall expected

in April and Novembers3
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Mean annual temperature ranges are: maximum 30 - 38°c;
ifinimum 18 - 21°c*. The high temperatures during the (greater
»art of the year also underscore the fact of aridity.
1.1.1.3 Geology

The whole of the study area is underlain by Basement system,
r enerally considered to be Low Precambrian. The granitoid
gneisses, which are more resistant to erosion than the banded
gneisses, form the hills and mountains. It consist of ancient
rocks, metamorphically formed of Precambrian Age. Soils developed
Trom such rock and climatic regimes but typically have more sand
I.n them than soils formed from volcanic rocks6.
5.1.1.4 Geomorphology. Mountains, hills and uplands are the major
physiographic wunits 1iIn the study area. The mountains are
zroncentrated in the north east, while hills are scattered
z.hroughout the project area. The uplands predominate and are
undulating to rolling6
3.1.1.5 Soils. The general pattern of the soils is determined
chiefly by the kind of bedrock (parent material) and the climate.
IDn the undifferentiated basement rocks (mainly banded gneisses)
Auite a variety of soils have developed, partly because of the
variety 1in composition of the bedrock (Fig 3.5). The red soils
that develop on these rocks are in general clay; the brown soils
are less clay, probably because they developed on rocks that
contain more quartzs. The soil iIn a substantial area over
Cmdifferentiated Basement rocks are shallow and stony"7.

In the soil map, each soil unit consists of areas of soils
that are similar 1in such characteristics as drainage, depth,

colour, consistency and texture. Soil complexes occur where soils
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intermingle that identification of one dominant soils
is impossible. Symbols used reflect essential soil and sit*
characteristics of each map unit (APPENDIX 3A)
3.1.1.6 Vegetation
Natural vegetation iIn the area can be subdivided into the

following5 (Fig 3.6)

Woodland 20%
Bushland 30%
Shrubland 50%

Woodland. Due to the semi-arid nature of the climate in the
study area, woody vegetation is not very productive. The greater
part of the plant community and associations here is acacia. In
terms of productivity the stocking rate is approximately 60 m%ha
where sustained yield can be expected at 0.80 - 1.20 m%Yha

Bushland. Essentially composed of low vegetation which has
many branching trees and some small shrubs 1in cluster or
continuity. Vegetation is less productive than woodland. Stocking
in the Kiambere area was estimated at 18 - 51 mVha. On sustained
basis, each hectare can yield between 0.30 - 0.85M5 p.a. This
stocking density varies considerably from site to site and is
essentially a function of previous exploitation and frequency of
bushfires. Vegetation is useful mainly for livestock grazing and
to some extent the utility value of woodland is also higher in
connection with building poles and other products such as
beehives.

Shrubland. Found on poorer shallow soils. Vegetation has
evolved from bushland. Tends to take longer time to reconstitute

after some disturbance such as fire. On account of low growth on
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shallow soils, degradation seems to be a much faster process and
overgrazing ultimately redgces most vegetation types to scrub or
shrubland formation in this semi-arid area. Shrubland is not very
useful for poles but to some extent it provides firewood. The
production in the Kiambere area was estimated to be 0.1 - 0.3
rr/ha. p.a. On clearing an area one would get wood amounting to
6-18 nr/ha. Shrubland has a much higher proportion of grass and
hence it is favoured for grazing. The types of grass found in the
area interspaced with woody vegetation include heteropogon,
aristida and chloris species.

Economic exploitation. Plants in the area are put to the
following uses

)) harvesting of poles for building and cattle bomas

i) woodfuel

iii) charcoal

iv) construction of beehives

V) browse and grazing of livestock

vi) thatching and fibres

vii medicinal use (for treatment of malaria, diarrhoea,

wounds etc)
viii) Tfencing materials
Wood. The minimum fuelwood need for the area per capita was
estimated at 0.7m p.a. The need for poles and other household
items accounted for about 0.3m" per capita amounting to a total
of 1.0m" per capita p.a for overall need.

Note that the value of wood product of the land could also

form a basis for land valuation.



3.1.1.7 Landuse

Land use 1is influenced by the following factors.

[)) Limited extent of soils suitable for cultivation

ii) adverse climatic conditions Hlimiting crop types and

yields

Therefore the area has very/low potential iIn terms of
agricultural production.

There are only two land use types (Fig 3. 7):

)] extensive acacia woodland or bushland

ii) scattered clearing and cultivation
3.1.2 Cul tural Factors
3.1.2.1 Significance of Tana River

The Tana River has special significance to the Mbere.
According to Njeru (1976, 1979), the major dispersal of the Mbere
out of Ithanga was north-east and several groups crossed the Tana
ERiver at various "Mavuki' (fords) e.g. "iriuko ria Mbandi' (the
ford of the Mbandi people). These names given to various groups
which crossed at various fords, were later used to identify Mbere
clans. According to migration maps, the significant fords are
found from up river of Riakunau in Makuyu - Ithinga area. TheI
Kiambere project was to affect at least seven of these historic
fords which have also been extremely useful in facilitating trade
end movement of people between Kitui, Machakos, Mbere, Embu and
Kir inyaga.

A linguistic study reveals that Kiambere would have been the
""parting of ways" of the Kamba and Mbere. Further significance
cf the Tana to the Kamba owes to a long history of movement to

Kikuyu 1land, Embu and Mbere especially during food shortages.
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This gives the Kamba a long association with the river as
evidenced in their war and folk tales and songs.

The construction of the dam therefore interfered with the
intrinsic values the local community place on the river. This
value however can not be quantified and compensated. It is such
values which are likely to cause resistance to acquisition.

«

3.1.2.2 Land Tenure

Land in this area falls under customary tenure or Trustland.
Under this set up individuals and nuclear Tfamilies control the
right of the use of land such as growing crops, grazing, cutting
of wood and timber etcetera. Extended family subdivide land and
support individual rights. The clan on behalf of the tribe
control certain geographical areas and monitors parcelling of
land among lineages, protects clan land against other clans and
sustain land use customs in consultation with other clans. In
Mbere the clans specifically own the land.
3.1.3 Study Project
3.1.3.1 Project Purque

In this project land was required for the construction of
hydro electric power generating plant. Land was required for the
construction of a dam, power station, and access roads,
collection of construction materials (i.e sand and stones) and
for overhead power transmission wayleave. The project area
Fovered two districts namely Embu and part of Kitui (now Mwingi

Fistrict). However the wayleave extended land acquisition to

clover parts of Machakos District.
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5.1.3.2 Project Capacity
The following were identified as the principal
characteristics of the projecth
Table 3.1 Project capacity
Catchment area 12,000 Km2
* Reservoir gross volume 33 millionM3

Kiambere dam, spillway design 5,000 M 2/s

full supply level 693 M
maximum dam height 30M
Tunnel, equivalent diameter 8 M
length 13 km
Power station, tailwater level 550 M
gross head 143 M

installed capacity 132 (140)Mw
average annual
energy production 750 GWh
*.1.3.3 Project Implementor
The project was being implemented by TARDA a statutory/body.
"his gives the Commissioner of Lands power to acquire land on
-heir behalf under sections 6(1) CAP 295 and 7(1) CAP 288.
"nitially project implementation was under Tana River Development
corporation until late July 1982 when it was taken over by TARDA.
*.1.3.4 Project Sponsor
Financing of the project was undertaken by the World Bank,
"he Bank usually requires environmental impact assessment to be
-arried out as a precondition to loan effectiveness. However one
>F its reports on settlement issues noted that no specific

-ovenants of Bank loan agreements applied to resettlement”.
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Pesettloment 1issues were therefore not considered at the
preconstruction stage.
3.1.4 Justification of the Project

The justification of Kiambere H.E.P was based on development
policies and strategies.
3.1.4.1 Policy on Generation of Electricity
Government policy on generation of electricity has been
consistent right from the colonial days. In Sessional paper No.
1 of 1963 the Government agreed 1in principle that Kenya should
develop its own source of hydroelectric power at Seven Forks.
Since then more power generation plants have been commissioned
to meet the growing power demand.
3.1.4.2 Role of Electricity in Development

The Government adopted Rural Trade and Production Centres
approach to development round the country. Sessional Paper No.
1 of 1986 on Economic Management for Renewed Growth pointed out
that the success of this strategy required a broader national
electricity grid.

Whereas widespread urbanization was to place greater demands
on transportation and thus imported petroleum, electricity could
to some extent substitute petroleum in non-transport sectors
hence save Tforeign exchange that could be released for
development in the non-energy sectors.
3.1.4.3 Demand and Supply of Electricity

The shortfall in supply was feared to occur as early as
1984. if Uganda supply was not to be available shortfall capacity
~ould increase from 25 MW in 1984 to 116 MW in 1986. However if

Uganda supply was to be available there would be no shortfall 1in
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1984 , but there v/ould be deficits from 1985 onwards. This
shortfall had to be obviated through various H.E.P. projects
including the Kiambere.
3.1.4.4 Individual suffering

The individual suffering occasioned by the construction of
Kiambere H. E. P. was therefore jJustified by the overall benefit
of the national economy.
3.1.5 Land Requisition

Land to be acquired for the iImplementation of the project

(dam area was 13,241 Hectares as indicated in the Tfollowing

table.

Table 3.2 Land Requisiti o - S .
__________ : Il et L MG s o i -0l
DISTRICT NO. OF PLOTS AREA (HA) COMPENSATION (KSH)
Embu 82 7,573 15,000,000
Kitui 1,871 5,668 12,600,000

TOTAL 2,353 13,241 00
Source: Research Findings 1996 )

3.1.6 Procedure

Land was acquired by CL following the procedure Hlaid down
under CAP 295. However before inspection, land had to be
adjudicated where this had not been done which is the only step
not provided Tfor under CAP 295. Before instituting the
acquisition process the President"s office had to inform the
various County Councils of the need to acquire land iIn their
areas of juridiction. Work then proceeded after the Councils”

consents had been obtained.
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3.2.0 PROBLEMS EXPERIENCED IN THE KIAMBERE PROJECT
3.2.1 Introduction

This sub-chapter sets out to examine the problems that arose
in the process of land acquisition for the Kiambere Project. The
whole exercise in this study is to discuss the economics of land
acquisition. But as we have seen before, the importance of lahd
in the economy is enhanced by the fact that individuals can only
own rights in land and not the land itself. Talking of rights
imply that no discussion of land, economics or not, can be
complete without touching on matters of law. The rights are what
influence compensation to be paid to land owners. When rights are
not given adequate attention, several problems arise that will
interfere with the acquisition process e.g litigation and
petition.

Compensation in turn influence resettlement. Apondi (1978)
writes that: compensation In many cases determines how well or
badly one is going to start resettling. He observes that when
compensation is fair it may reduce the hardship which have been
caused by acquisition of land.

In the case of Kiambere many problems that hindered the
smooth proceedings of land acquisition are linked to the issues
of land tenure. The problems include computation errors, marked
value and fair compensation, delays in release of compensation
awards, and resettlement problems.

3.2.2 Problems of Land Tenure

Problems of acquisition can generally be linked to existing
land tenure. However there are problems which directly fall under

land tenure.
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The land on Embu side had been adjudicated however it was
treated as Trustland. This is because registration had not been
done. Consequently the people were not able to effectively assert
their rights. As has been noted, in Trust land, rights are less
defined. This is confirmed by the Provincial Land Adjudication
officer who he wrote that:

Actially Riachire. ad Hititu Adjudication section are ot registarad,
sl ey, tey both f&ll within te jurisdicion of Lad Adjudication
Dyarttet ad rot te Dgartet of Llats. Yu duild taefoe read
yar 3piees of |d a8 yor an pgaty ad it s yawo doild

nde eay atkaar © dek ter edastare ad d dl yalan ©

hae tren assessd by e B auinirg tren

This treatment of Trust land or "African” land as inferior
is a reflection of the colonial hangover that besets land rights
in Kenya. The fact that Trust land falls within the definition
of "lesser rights” means that compensation could not be adequate.
People on the other hand are deeply aware of their iInnate rights
on land and this sets the ground for protests which may result
into litigation.

On the Kitui side where no adjudication had been done, the
adjudication machinery had to be put in place to accomplish its
mission before the valuers set in to determine compensation.

The procedure therefore stands out that Compulsory
Acquisition Act compensation schedule applies for both Trust and
registered lands. Setting apart of Trust land and compulsory
acquisition of registered land therefore follow the same
procedure. 1In case of Trust land rights have to be ascertained

through adjudication and the only stage that remains is just
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registration before acquisition is effected. This stage is
however only procedural.

The problem with this process 1is that the work is quite
demanding in terms of time and man power that it can not be
accomplished within the short time duration pending acquisition.
%%e result is a host of mistakes/errors in the computation of
areas and quontum of compensation. This again is a potential
ground for complaints and litigation. In the case of Kiambere
however the claimants never resorted to the latter.

3.2.3 Computation Errors

As has been noted above Trust land is more prone to survey
and adjudication errors. The errors may not be technical e.g
typographical, omissions, and other mistakes. The Finance Manager
of TARDA excused the errors by saying:

it 5 hvea fittiy, ttooh prarentdy, © ket tet this enar
aundl & a =t oF te sed te paaas aladatios vae dre
mhhlt;mxa'vaﬁﬁatintyﬂisdiatknél

In Mutitu Adjudication Area of Embu District 85 'deserving"
cases were investigated and revealed anomalies 1In the manner

illustrated below.

Table 3.3 Distribution of cases by Number of Plots

CASES No. of Plots Percentage
Undermeasured in (Ha) 17 20.0
Overmeasured iIn (Ha) 9 10.6
Omitted in compensation list 22 25.9
Wrongly typed plot number 1 1.2
Lying outside boundary 3 3.5
Payment missing 5 5.9
Correct area in (Ha) 28 32.9
TOTAL SS 100.0

source: Research Findings 1996
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Correct cases 32,.9%

Flawed cases 63..6%
Irrelevant cases 3..5%
Total 100 ,0%

<«
The implication of the above figures 1is that many cases

could have been flawed but the area was inhabited by poor and
ignorant people who did not seek any legal redress when their
rights are violated; otherwise the exercise would have been a
disaster.

Table 3.4 Distribution of cases by Land Area

CASES Area affected Percentage
in (Ha)

Undermeasured plot area 1661.13 83.6
Overmeasured plot area 199.99 10.1
Omitted in compensation

list 97.57 4.9
Wrongly typed plot number 18.36 0.9
Payment missing 8.78 0.4
TOTAL 1985.83 99.9*

* does not add up to 100% due to rounding up.

Source: Research Findings 1996

Note that 83.6% of land area is unaccounted for A total of
1661.13 Hectares were left out in this case contributing to 21.9%
of total land acquired iIn Embu District. The problem with

undermeasurement 1is that it leads to undervaluation resulting

into inadequate compensation.

In a few cases, however, errors were technical. By

investigating the cases of undermeasurement the Director of

Survey office noted that:
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Ih adyr © apase eayady fairlytte P1D. aes red © [
nuitiplied by an enlageet fedor of 1191817 (L1D) arined by
divirg tre cbstral Ly tre P.1D, aren This B vied &6 a practical
ad raglistic gpaach © tre pdolen, esamirg of cure et muh
of tre aea N gestion ney ke alreedy uthr vater ad agaud dek
vwauld trerefae ke ot oF gestin, ot o nention tte uTeEsss|ary
axst tet vauld ke inolved

This means there was undermeasurement of all plots due to
the use of crude survey method. In fact the advice was too late.
Given iIn 1989 when the dam had been commissioned, people had
accepted the inadequate compensation and vacated site.

3.2.4 Inadequate Compensation

Although the constitution and Land Acquisition Act
stipulates adequate compensation as a condition for acquisition,
compensation here seemed far from adequate.
3.2.4.1 Adegquate Compensation

Adequate compensation means amount of compensation that will
put the exproprees in the same position before and after
acquisition. The people themselves seemed to understand this as

expressed by Nthawa Mutitu Lands Committee:

Ve tte uthrsiged on beelf of te dne comittee kirdly
regest yau O EcY N yar opasation s aad a
\alLe vhich willl eedle s © hy altarative bad within te
district equinalat © tte bBd tHen by tre doe poet
This B aod aetig ladlesses © toe d s Wo ae

B
affectsd by tte poject
The implication of the above statement is that adequate

compensation must be based on market value.
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3.2.4.2 Market Value

Market value is defined as that value a property is expected

to realize in the open market under three main assumptions:

[)) the transaction is between willing buyer and willing

seller

ii) both are perfectly aware of the market/price situation

concerning similar properties

iii) reasonable time is given to expose the property in the

market to as many buyers as possible®™ n

All these conditions are hypothetical. Note that the
expropree is not a willing seller but this does not negate the
concept of market value as far as compulsory acquisition is
concerned. Since the Government®s intention is not to negotiate
with the "unwilling seller”™ the expropree is well shadowed by the
"willing seller” in the open market.

In Kiambere, the determination of market value, which is
stipulated as the base value for compensation in the schedule of
Land Acquisition Act, did not conform with the above principles.
There was difficulty in determining the value of land per acre
because:

) there was no established land market in the area

i1) land was sold in block iIn exchange for goats, cows

etc.

In one of the preacquisition meetings attended by the
District OFfFicer (member of the local Land Control Board), Clerk
to County Council (also represented in Land Control Board).

Government Valuers and representatives of TARDA (beneficiary of
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acquisition) land value was determined reportedly through

balloting:

— dl pest dotaired a g lip o vhich teywole  dn
viret trey togt ves te fair pice of bad par aoe inte
asm *

It was reported that the suggested prices ranged from
shs.400 to shs.700. The meeting agreed that shs.600 be taken as
average and to this shs 100 was added 'to cater for items not
quantifiable for compensation which nevertheless were financially
beneficial to land owners'™. The final figure therefore rested at
shs. 700 per acre. About the same year environmental iImpact
assessment study group had placed i1t at shs.300 per acre which
was argued to be "the value of other ranches in the country"¥

The value was disputed by local MPs for some time. The P.C

of the area wrote that:

—  luthstiad tat te loal nebas o padiaet lae e
yet aapted te figae of ko 10D ad this hes b nack

g
kon © te Bbd s *
The letter is written to indicate that they were to accept

sooner or later. Indeed they "accepted” because the figure was

never changed.

The former 1land owners disputed the market value in a
Memorandum of Complaint. One of the grounds was that:
Trere ves a comitiee vhich cRlikerated te reture ad rok oF
@pesto. Ve wae it rigresated in this comiittee ad
niﬂﬂfwnaarviwsngtg*
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We have noted that those present in this meeting were only
Government officials (not accountable to the public) and official
"buyer™ (TARDA). There was no market value in effect; what the
meeting did was to negotiate the price on the table. Whereas the

buyer was represented iIn the negotiations the "seller'™ was out.
The result was an unrealistic value. The claimants complaint was
therefore genuine. The Managing Director (TARDA) wrote a
rejoinder to this memorandum (APPENDIX 3B) but virtually failed
t address the gist of the argument.

3.2.4.3 Determinants of Market Value

One of the greatest determinant of land value In an area Iis
its use. In the project area land was either under the natural
vegetation or cultivation. However no values were given to
indigenous trees contrary to the expectation of the claimants.
We have noted that trees were useful to the claimants for
fuelwood, building, beekeeping and medicinal value.

In the memorandum of complaints the landowners pointed out

that:

Tress vhich rightfully belogd © s vare alo |l in te
poess of denirg te gard. Tree wters tret romally @
N cetaminirg tre \alle of a piee of bad vare ot
athzszitﬂg*
However, earlier, the commissioner of lands officers had
written to one of the claimant who had expected compensation for

“"land and trees therein' that:
Tre Gamatt s it o @y o te idiggas heh alttagh
te \ale dfvell tatd tes ddl e refledted n te
20*
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It becomes apparent that the Ksh 700 per acre was a flat rate
awarded to any piece of land regardless of whether it 1is
cultivated, vegetated or barren which is wrong.

In the Maribwe and Masaa Valleys, land was temporarily
acquired for harvesting of sand to be used in dam construction
as indicated in the following table

Table 3.5 Land Acquired for Sand harvesting

DISTRICT PLACE NO. OF PLOTS AREA IN HA
EMBU Maribwe Valley 100 328.00
KITUI Masaa Valley 80 251.02
TOTAL 180 579.02

i, Laica.a:,r.'g. iuTlaiaul.gauldi»tfI3 Jigvr.

Source: Research Findings 1996
Again compensation was not paid for the indigenous tree 2
However compensation for land was awarded at Ksh 1,000 per acre
in contrast to Ksh 700 per acre awarded for land in the dam area.
The reason is that it was thought sand had greater economic
value. This, nevertheless is only one instance of land value
differentiation in the entire acquisition spectrum.
3.2.4.4 Methods of Valuation

The claimants were left in a quandary as to what method was
used to arrive at the quantum of compensation. Indeed no method
was used. One of the claimants put it very clear in his letter
in which he pointed out the reasons of his dissatisfaction to
ben .

[)) that his plot gives more yield than the amount given.

ii) that he had tried to buy other plots of the same size

but was charged more.
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Another dissatisfied claimant asked the valuers to. "Kindly
revalue those items bearing in mind that replacing them is going
to cost me more than double their original value'2-.

The two letters above cover the main methods of valuation
which should have been used: The investment value of land In 1)
gf first letter; the comparable sale value of land in ii1) of
first letter; and the replacement cost value of property in
second letter. The Ilatter might have been used throughout the
valuation exercise for valuing improvements while the Ffirst two
were Jlargely 1ignored. The result 1is that market value was not
reflected iIn the values returned by the Commissioner of Lands.
The effect of this was a plethora of complaints.
3.2.4.5 Complaints/Dissent

As has been noted, because of inadequacy of compensation
there were so many complaints. One of the claimants®™ letters for

example read as follows
I rae b paid \ay little noey ad ny kbd ves t
bag, 1red ben paid Kh 3, L. W lad's praadas
are & Tollos plot ro. B 18 ledares 2(b. 1 vat te

Officers coared 1 this pdolen core on iy bBd ad
pal

it *

All letters echoed the fact that the claimants were
underpaid and they were asking for more. Unfortunately none of
the claimants said how much they wanted to be *‘recompensated or
by how much they were undercompensated. They merely mentioned

that money was not enough to buy a similar piece of land without

mentioning by how much i1t fell short.
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As a matter of verification using the particulars given in
the letter above certain omissions seems to have been made
regarding the Tfinal quantum of compensation.

IT the plot size is 2.06 ha

Plot size in acres = 206 x 2.471

Value of land = 2.06 x 2.471 x 700 = 3,563.182

say Ksh 3,563.20
Amount awarded = Ksh. 3,564.00
It means that the statutory 15% award to the claimant for
disturbance was omitted. The claimant should have been awarded
Ksh 4,097.70

The claimants ignorance and passiveness however played them
foul. They did not know the procedure of dealing with inadequate
compensation. They accepted the award then asked for more whereas
the procedure 1is that they should have rejected the award and
contested it iIn court. Mburugu (1988) found out that 34% of the
claimants were still in the project area five months to deadline
because they believed that additional compensation would be forth
coming '"because we complained a lot about the Ilittle money we
were given as compensation' .

Meanwhile the commissioner of Lands valuer had dismissed
their claims vide a letter.

1 reget tret o realustion of d alreedy pad for an
ke etertaired & this stag & 1 eliee tet te aonts
paid veare fair ad reesoeble aosidarirg Al fedos ety

%
© troe affected paceks
This view was echoed by the Managing Director”s

communication to another claimant.
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Recardiing your regiest ©© cosicr tte coparsation,

I regret that no revaluation of the land already paid

out can be entertained as | believe that the anounts were
fair and reasonable considering all the factors relating

to those affected parcels™ *

The claimants had therefore sealed their own fate by
accepting the awards. In the entire exercise there was no case
of a rejected award.

Also noteworthy is the passivity of the claimants in pursing
their rights. This is summarised in the Memorandum of Landowners

already referred to. They write:

Sir we are appealing to your office to intervene on our
behalf and seek for a fair compensation of our land from
TARDA W are requesting you to set up an inquiry into this
matter, and hereby pledge - if called upon to cooperate ad
assist in such an inquiry. Finally we wish to pledge our
commitment in assisting you and the government in

2
developing our district *

The above statements prove how weak the claimants were, both
in mind and spirit, in asserting their rights. They could not
speak out strongly and assertively for themselves. Instead they
were pleading with the same officers who had fixed the value of
their land through balloting and averaging for help.
3.2.4.6 Effect

The World Bank mission of September 1986 which sought for
the opinions of the District O fficers, a chief and a displaced
land owner found out that the estimated market value for land

ranged from Ksh 1,500 to Ksh 15,000 per acre25. This meant that



the people were not compensated adequately and in effect they
were made landless through the process of compulsory acquisition.
3.2.5 Payment of Prompt Compensation

Prompt compensation is another constitutional and statutory
precondition for compulsory acquisition to take place.
Compensation may be adequate but so long as i1t is not effected
promptly, it 1is bound to be overtaken by events thus being
rendered iInadequate.
3.2.5.1 Prompt Compensation

Commodity prices are iIn constant change. It would therefore
be inconceivable to expect the value of land to remain static.
Under normal circumstances it keeps on appreciating. Prompt
Compensation therefore is a quantum of compensation determined
and paid at a particular time of market equilibrium. Compensation
nolonger remains the same once the equilibrium is altered. Under
normal circumstances, time is one of the major factors affecting
market equilibrium. Lapse of long time is therefore likely to
affect prompt payment.
3.2.5.2 Disregard of People®s Rights

Disregard of people®s rights by the company which was
earlier running the Project - Tana River Development company was
one of the major causes of non-payment of prompt compensation.
The company had started the project without compensating the
landowners First. In one of the pre-acquisition letter in

response to the peoples inquiry about their dues TARDA wrote

that:
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— taevws adigt oasigt s fr s Bd Ksews
. Copasation © yar diets wauld ke effected

D
an tesftar *

The land owners had foregone their properties for the sake
olf the dam construction. But although their land had been taken
first it had to be compensated last. Three years later, when
valuation for the gazetted acquisition was complete TARDA wrote

that:

Bfae ve ok oar te dne pgaet frol Taa Rvar
Daelqet Gopary te e fed aostnucted a rid o te
roject area — sove pegple veare ety keft ueid ad
tey hae ben wiilg © s in this EEif

— e thirk tret tree dlains of upaid copesation red ©
tein&tigmj&*

It is important to note that compensation took too long
such that by the time these claimants were to be compensated,
they had been overtaken by events. After compensation had been
paid for the gazetted areas, the equilibrium land market in the
sorounding area had been violently disturbed. Compensation for
the affected claimants would therefore be far from prompt.
3.2.5.3 Elaborate and Slow Process

The process involved 1in arriving at and paying the
compensation was also quite elaborate. Moreover the compensation
took long. Note that the people had known about the project by
1980. Demarcation of project Area was done in July 1983.
Publication of intention to Acquire came iIn October 1983.

Adjudication and valuation was done from January to July 1984.
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First lumpsum cheque was released by TARDA to DC Embu for payment
to claimants in October 1984. First claimant paid in February
1985 and payment continued to 1986. The duration between notice
of intention to acquire and payment of compensation is therefore
a minimum period of 17 months (months). This is not a long period
to wait, considering the process involved. However 1in some
respect the the process of payment proved to be slow. TARDA was
to write in 1989 to DC Embu that:
— lost dainants rov tumnirg Lp in ar officss with Al
sats of aplaints ad  infamirg s et yar offie tes
sad trey ae ot entited 0 ay ppyat vihilst ar bp
deges alreedy refarad © in te said letter vald idicae
ﬁeewmaﬁeeuuiraﬂ§2-
In reply the DC wrote that:
h nst s tte dlanants vare derading apersation N
kerelf of den nebars. Trere & red tterefae ©
strictly soutinise tre idntaty of dlamants © esure tet
Wad)mtkaesmepﬂdewthJSHﬁﬁgcbh;B
The problem was that among the Mbeere, land was owned by the
clan and so compensation for land had to be paid to clan
representatives especially in Riachina Adjudication Area. The
actual clan representatives had to be carefully identified.
The other people who had it rough are those who were still
being sorted out as late as 1990.

3.2.5.4 Effects

Due to lack of prompt payment two basic problems were bound to

arise. The PC had been concerned about the matters at the very
beginning:
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— Ivaild regest tre Gief \der O gine this it hit

parsoel attention < tet tte alant sgreed Yo bF both

parties & (e relesssd © te IC B o ppiet o te

apestio witout futer ey, This will eble s ©

antol tre nflux of pepple O tte poject ama & B ako

beconirg difficiit © reoe peple fiol te asm e tey
- aepirmaramﬂﬁmiﬁm*

Delay iIn payment meant that the site could not be vacated as
early as possible and where land was urgently needed this could
lead to delays 1i1n project implementation. This is a disadvantage
t the project implementor. However the disadvantage also exists
for the claimants because they can not obtain funds in good time
for purposes of resettlement.
3.2.5.5 Legal Provisions
As noted earlier, the Trust Land Act section 12(b) provides for
direct entry into the High Court for purposes of getting prompt
payment of compensation awarded. In this case compensation was
greatly delayed but not even a threat of such an action was issued.
This is mainly due to the ignorance of the people which 1is partly
due to high illiteracy levels and characteristic passiveness.
3.2.6 Resettlement Issues

in the foregoing discussion we have seen how inadequate and
lack of prompt compensation contribute to problems of resettlement.
The most severe problem of resettlement is landlessness,

contention is illustrated by the following claimant s letters.
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) I an aparsn ad D yaars, lamed with ae an aly ad
fatrerless. 1 aca ladless pasn ad abas vamied oF ly
fulure life. 1hed apiee o Bd & Kiaere n Ha districe
51 MBIRA CR.D B3O which ves aoapied by «y dien N 1T08U.
1 ves given o tosad shilllirgs vhich an™t b athirg for
bettemat of ny fulure life* Traefae 1 aa ly ba Goematt
 fird Rapiee d B oe aoe eg a adition oF toe
little Hrey vhich an eeble ne o  soethirg g 1o te
l:etlemt—:rtcfnyﬁnrelil'ess*

v * — vewuld alo lie o netion for infanation blads ad
parceks vare cpesated e Aiely ths peple o vare it
ladless anot een affad © pudese aotter pee of Bd
10 aconuhie treir fanlies for te rest oF teir lilkss an
tis erth™
Pleeee ve dodd alo lie © daw yar attentio
 te ft tet te peat\vele oF Bl N tisaa 5 &
muh hider ten te rete vhich wes sl © o=k te
paceks inohal h'lfiSCEB%::B*

Resettlement issues can be quite serious depending on the
character of the people. If they are militant then it is bound to
affect the implementation of the project since they may refuse to
vacate the site. We have noted earlier that five months to the
deadline 34% of the people were still in the site awaiting more

compensation. This was a potentially difficult situation.

76



The people affected, however, were not so difficult. Some of
them had even migrated to give way for the implementation of the
project without having been paid or promised to be paid anything.

One of them writes that:

I an te over of te sad plot bt 1 Kt te plot for te
pver astructian ad bogt aotter ae & Saapviae |

Ine .. lvat kv itsoblevallEd s lE
K4

opEstEd *
It 1s this meek spirit of the people that saved the situation
at Kiambere otherwise the whole undertaking would have been

disastrous.

3.3 IMPACTS OF THE PROBLEMS ON PROJECT IMPLEMENTATION.
Acquisition of land for implementation of the Kiambere H.E.P
was marred by several irregularities which could reasonably be
expected to interfere with the implementation of the project. For
example when TARDA wrote their letter of instructions requesting
the Commissioner of Lands to acquire the land on their behalf, dam
preconstruction arrangements were long in place and four
constructors were already on site”™. A site camp, water supply works
staff quarters, an access road, ailr strip among other works were at

an advanced stage of completion.

Citing trespass as an offence under Trespass Act Cap
they feared that:
agest Ios rey ke e by reiodal ar digps=l F te
arstrction warks alresdy in Hard, i tre b s rot aopiired
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a st asick ar yar offie hes gaetted its intetian o auire

2]
athpeed bd *
Anyway, there were several issues which called for litigation

including trespass, prompt payment of compensation, adequate

compensation etc. Others also could have involved civil action e.g

the case of landlessness and resettlement. However none of such

action was taken iIn the case of Kiambere.
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CHAPTER FOUR
CASE STUDY 11

THE THIRD NAIROBI WATER SUPPLY PROJECT - THIKA DAM

4.1 INTRODUCTION

This subchapter introduces the second case study including
both the study area and the project of concern. The purpose is to
give a comprehensive background to the subsequent sub chapters.
4.1.1 Study Area
4.1.1.1 Location

The project under study was implemented in the Ndakaini area
in Muranga District. The area is crossed by rivers including Chania
and Thika Rivers.
4.1.1.2 Climate

The upper dam catchment including the tropical rain zone is
cold and humid due to the influence of Aberdares mountains.
Temperature ranges 18°c maximum and 6°c minimum. (Fig. 4.1). The
rest of the area is warmer. Temperature ranges 22 - 26°C maximum
and 10 - 14 - 18°c minimum”.

The annual rainfall amounts drop from the 2100mm in Tforest
area to 1800mm around the dam. Rainfall is bimodal. Short rains
fall in October to December and long rains in March to May”.

4.1.1.3 Geology

The project area fTalls into one major geological unith
(Fig.4.2) To the North - West and bordering the Aberdares are the

volcanic rocks which are mainly olivine basalt. Around the dam
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site, there are Pyroclastic rocks which consist of material laid
down as flow deposits.
4.1.1.4 Soils
There are two major soil types histols and nitosols*
(Fig. 4.3)

Histols are found in the mountainous and major scarp regions
to the northwest covering the eastern slopes of the Aberdares
range, the dam site and 1its environs. These soils have
comparatively high organic matter content and are slightly acidic
making them suitable for tea growing.

Nitosols are found in the foot ridges of the mountains which
constitute the major part of the project area below the dam site.
The soils are dark red friable clays, which are well drained, with
moderately high organic matter content and of uniform profile
differentiation.
4.1.1.5 Physiography

The study area fTalls into three major physiographic regions

which coincide with distinct agro - climatic zones 1, 11, I1l1
(Fig. 4.4).
Zone |

Lies between 2100 - 3400M above sea level and covers the upper
Thika dam catchment. The Aberdares area is deeply dissected by
V - shaped valleys. The slopes are greater than 30% and land is

susceptible to soil erosion.
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Zone 11

Lies between 2100 - 1800M above sea level and covers three
quarters of the Project area above Thika dam. The area is hilly and
consists of dissected lower slopes of the Aberdares. Slopes go up
to 26% and land is susceptible to soil erosion.

Zone 111

« Lies between 1800 - 1500M above sea level and covers mainly
the coffee zone. The slopes are gentler at 16% and the ridges are
broader giving way to the development of wet Jlands partly iIn
sections where drainage is impeded.

4.1.1.6 Vegetation

The vegetation types correspond to the agro - ecological zones
of the study area™ (Fig 4.5). The forest covers the eastern slopes
of the Aberdares Range and comprised of closed stands of trees of
various heights between 7.5 - 40M and the usual tropical canopy.
Climbers and other herbs and shrubs are found on the ground level.

Small patches of woodlots, bushes and shrubs exist all over
the farmed catchment. Grass covers here includes bracken, sedges
and Kikuyu grass. The original vegetation has been cleared and
replaced by the above land cover.
4.1.1.7 Land - use

The project area could be divided into five land - use zones
based on the predominant agricultural activities iIn each zone7
(Fig. 4.6). The Western mountainous zone was actually non
agricultural as 1t iIs occupied by Aberdares forest. Next to the

forest was the thin belt (100M wide) of the Nyayo tea zone in which
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only tea was grown. East of the tea zone a few kilometres below the
dan site were the small scale tea farms, and small scale dairy
cattle ranches with some sheep and goats and subsistence crops.

Tea was grown as the major cash crop while maize, peas,
potatoes, bananas and beans were grown for subsistence. Open
pastures for grazing existed. The predominant tree species were
watjtle interspersed with Eucalyptus and several types of fruit
trees and other woodlot trees.

4.1.2 Land Tenure

Land in the project area was under private ownership. All was
surveyed and registered under individual names. Individual tenure
is nothing new iIn the Kikuyu community. Anthropology has proved
that there was no form of tribal tenure despite frequent European
assertions that land was owned communally by the tribe8. However
the Kikuyu claims to individual tenure was dismissed by the Land
Commission as a fraudulent replication of the European tenurial
concepts to justify their claims for compensation for land lost to
.the white settlers”.

Land values in the Kikuyu country had also existed since the
beginning of their time. Early accounts state how the pioneer
Kikuyus acquired land for cultivation from autochthonous holders
known as Aathi (Kikuyu word for hunters) or Dorobo (Maasai word for
bush) in exchange for goats.

Given this background acquisition of land was not going to be

easy especially when i1t comes to issues of compensation.
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4.1.3 Study Project

The Third Nairobi Water supply project (Pig. 4.7).
4.1.3.1 Project Purpose

In this project land was required mainly for the construction
of a dam among other incidental purposes like construction of
roads, pipelines, tunnels etc. The main objective was to supply
potable water to the residents of Nairobi City.
4.1.3.2 Project Capacity

The dam was to consist of a rolled earthfill embankment of1".

Maximum height 63 M

Volume 2.34 million M3
Reservoir volume 70 million M3
Maximum discharge of bellmouth spill way 390 M¥s
Emergency spill way 120 M3¥s

4.1.3.3 Project Implementation

The project was implemented by the Nairobi City Council under
the supervision of Water and Sewerage Department (WSD). The
department®s Project Implementation Unit (P.1.U) was directly
involved while much of the management was done by Howard Humpheys
(K) LTD as consulting engineers.
4.1.3.4 Project Sponsor
The project as a whole was financed by several institutions.
However the part of 1iInterest here i.e dam construction executed
under contract C208 was fTinanced by the African Development Bank
(ADB), the NCC and the Government of Kenya. (APPENDIX 4F). The

latter was to finance land acquisition costs.
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414 Project Justification

The law requires that for land acquisition to be justified the
public benefit must prove to be more important than the suffering
accasioned to the individual Jlandowners. Justification of the
project is therefore quite imperative.
4.1.4.1 Importance of Nairobi City

e Nairobi is Capital City. It is both the administrative and
commercial capital of Kenya - thereby being the spine and the heart
of the Nation. Nairobi 1is also the most important centre in the
country for tourism and light industry.

It is also important regional and international centre and
accommodates several international agencies including the
headquarters for United Nations Programmes i.e UNEP and
UNCHS/habitat.

It was therefore hard to imagine such important centre not to
have adequate water supply.

4.1.4.2 Population

The 1969 and 1979 censi put the population growth rate of
Nairobi at 5.3% per annum. Projections could be wrought from this

tendency (Table 4.1)

Table 4.1 Population Censi Results and Projections

vear Population
1969 509,000*
1979 859,000*
1980 897,000
1985 1,162,000
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1995 1,715,000
2010 2,710,000
* Based upon census results
Source: Water and Sewerage Department
4.1.4.3 Water Demand
Tendency in population growth put the water demand growth rate
at«4.9% per annum. This resulted into the following projections:
Table 4.2 Water Demand Projection
Year Projected Demand

(1000 M3/day)

1985 190
1990 218
1995 297
2000 363
2005 449
2010 556

Source: Water and Sewerage Department

.4.1.4.4 Existing Supplies

The following table i1dentifies sources existing then and their

capacities.



Table 4.3 Existing water sources and Capacities

Source Period of Capacity Capacity
Adequacy (Mvday) (Hvsec)
Kikuyu springs 1900 - 1934 4,000 0.05
Ruiru Dam 1934 - 1956 21,000 0.25
Sasuma Dam 1956 - 1974 45,000 0.53
Chania River 1974 - 1988 134,000 1.56
TOTAL 206.000 2.29
ce: rage >artmei

4.1.4.5 Water shortage

The above table revealed that by 1990, water demand would have
surpassed water supply leading to shortages. The shortages could
cause untold suffering to the city residents and therefore there
was an urgent need to develop supplementary sources (APPENDIX 4A)
4.1.4.6 Feasibility Studies

The feasibility study had revealed that out of the five
possible dam sites, the present Thika Dam was the most viable in
terms of costs (APPENDIX 4B).

Thika Dam was therefore a necessary undertaking in the light
of public 1interest. Compulsory Qland acquisition was therefore

Justified.

4.2 PROBLEMS FACED IN LAND ACQUISITION
4.2.1 Introduction

This sub - chapter deals with the problems encountered in the
acquisition process which led to delays in project implementation.
The problems are centered around two key issues - compensation and

resettlement. Here no link is established between compensation and
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resettlement since resettlement issues took precedence and did not
come subsequent to compensation.
As has been noted, water shortage was likely to befall the

City of Nairobi any time prior to project implementation. The
project was therefore treated with utmost priority and delays in
its implementation was to be avoided at all costs. According to the
PS (Local Government) and Chairman of Project Task Force Committee.

— TBpgEL BlEyoe i poy ly teGanet

nadr bezie et taevill lerovaa dutee NHada

nteret Bnyas

Unfortunately, problems of land acquisition had to crop in that
were hard to overcome.
4.2.2 Use of Private Professionals

The project implementors were wary of delays. For that matter
NCC had arranged to undertake compulsory acquisition by use of
private valuers. The argument was thatl¥x

i) Under Chania 1 Water Project land acquisition was carried

out by NCC valuers

under Chania Il Water Project (immediately preceding the

-
-
o/

project of study) land acquisition services were provided
by private firms.

By the time this arrangement was reversed so much progress had
been made. Advertisements for invitation to tender had been placed
in the local dailies and certain valuation firms had been
shortlisted for the job. Tender documents for procurement of these

services were also ready. The only step remaining was to set the
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acquisition process 1in motion. At this point the General Manager
WSD was advised in the Government Task Force Meeting to contact the
Commissioner of Lands for advice on how to iInstitute land
acquisition processi®. This single event led to a U - turn in the
proceedings and everything was to be reconsidered a new. The
Commissioner™s response was negative. He was unwilling to entrust
this exercise to private valuation Ffirms for reasonsl* that:
[)) acquisition of land is a very sensitive issue which in
his view could not be satisfactorily accomplished by a

private firm (according to previous experience)

ii) the land area to be acquired was so large (350 - 700 Ha)
and involved a highly populated area, further
complicating the issue

iiil) he anticipated difficulties iIn the Jlandowners freely

parting with their lands through private negotiations
unless the prices paid are inflated to induce them to
surrender their Iland
iv) the Lands Department had adequate personnel and a wealth
of experience in undertaking land acquisition
Land therefore was to be acquired by Commissioner. The amount
of time and Ffinancial resources committed to the previous
arrangement was lost.
4.2.3 Resettlement

Resettlement issues arose earlier than actual acquisition in

this project.
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4.2.3.1 Publicity

According to the News Editor of Nation Newspapers:

The projects affects about 300 faiilies and over 3,000 individuals.
They would be happier to be allocated with a single piece of land
equal to what you are taking rather than being asked to look for

alternative land individually-»

- The Interim Committee Thika Dam Affected Families in a letter
copied to the PC, DC and OP, wrote to Commissioner of lands in

conjunction with NCC that:

W are --- beseeching you because you hold our future and — lives in
your hands, to consider giving alternative settleient in fori of land
even if it means at least 2 acres per family in a potentially good

16
area *

According to the Interim Committee this was necessary because:

a) any compensation in form of money only would not be of
much benefit due to the difficulties 1in finding,
acquiring, and developing alternative piece of land

b) some heads of families might misuse all the cash given as
compensation.

The highlights given to resettlement iIn the two instances above
moved certain Government positions 1into action. The issue of
resettlement was considered as purely administrative and was left
to the PS (Local Government) and the Provincial Administration.
They managed to identify a suitable land i.e the portion of Samar

Farm 1n Murang®a District which had been sold to Mbo - i1 - Kamiti

and Murang®a County Council”.
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4.2.3.2 Policy

Initially, the Government expressed 1its willingness to
purchase the land for purposes of resettlementl5. However the advice
from Land Department was that the Government should not be directly
involved in resettlement issues as this would create a serous
precedence whereby a landowner would expect to be compensated 1in
kind for land acquiredl3. The advice was agreeable to all concerned.

Resettlement was to be dealt with as a policy issue. The PS

(Local Government) had noted that:

| have addressed the question of resettlement — to the Hed of Civil

D

service since this Batter requires policy decision by the Governient *

Since the Ministry of Lands was the technical arm of the
Government well versed with issues of land its advice and guidance
was to be followed in this case. It was settled that the Government
would only facilitate resettlement by ensuring that land was
available for purchase by the expropriated landowners. The
landowners were on the other hand expected to pay for land at
market price. However, it was upto the relevant Government
Institutions to pay prompt compensation to the land owners so that
they do not lose the chance of buying the land for resettlement .
In the end however compensation was not paid promptly and the
chance was lost.

4.2.3.3 Acute Problem

Resettlement as a problem was acute in the very beginning when
the CL first attempted to obtain the Minister®s approval in order

to go ahead with acquisition. CL noted that:
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| Fed prepared a draft of tre Minister™s irstiuctias bt te ten
Minister red sole resenatios regading te pegple Wo vare o ke

2
displaced

This proves the conflicting treatment of resettlement issues
by different facets of the Government and in the process of i1roning
this conflict time was lost - to the disadvantage of the project
implementation programme.

4.2.4 Litigation

Litigation as a problem besetting land acquisition appeared in
different facets. Some of them were mere threats while others were
later withdrawn from the Courts yet others were finally determined.
4.2.4.1 Threats

Threats were issued to the consulting Engineers and the NCC.
There are records of three serious threats which involved law firms

during the pre - acquisition period.

Reasons threatened suits
Damage of crops 1
Trespass 2

These cases were solved before reaching the courts.

The people insisted that they were aware of the intention to
acquire their land. However before the Hland was technically
acquired it remained theirs in full right. Any dealing with their
land therefore entitled them to compensation. Consequently they
were paid for the boreholes, beacons, bench marks (which the

consulting engineers had placed on their land) and the use of
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private roads across their lands. This was to be done before the
Date of Inquiry.
4.2.4.2 Appeal of the Eighty Landowners.

This is the classic case of this study. About eighty
landowners contested the awards iIn High Court (APPENDIX 4C). The

bone of contention was the quantum of compensation.

- Amount awarded by CL Ksh 52,595,299.00
Amount claimed by landowners Ksh 158,606,031.00
Amount awarded by High Court Ksh 64,203,747.00

The gap between the amount claimed and the amount awarded was
clearly over 100 million thereby making it very difficult to
reconcile the parties. The stalemate lasted for some time thereby
causing delays in project implementation.

Unfortunately, the landowners in question were in the very
centre of the land required for dam construction therefore work
could not continue before the settlement of their case.

4.2.4.3 Court Injunction

There was an attempt to take possession of the site before
compensation was paid. However this move was quashed by the
landowners who applied for and were granted court iInjunction to
maintain the status quo until when the case was determined. The
attempt also resulted into more problems of litigation. The people
also brought action of contempt of court for those involved in the

attempt to take possession of the site.
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4.2.4.4 Court Decision

In the end the court awarded the contestants a flat rate of
22% on top of the CL"s award regardless of whether the claims were
on land or improvements (APPENDIX 4C). The claimants accepted this
and agreed to vacate the site for construction to start.

The most iImportant cause of litigation here therefore stands
out to concern adequate compensation. The landowners felt that
compensation was inadequate.

4.2.5 Prompt Compensation

The 1inability of CL to pay prompt compensation to the
claimants was another principal issue.
4.2.5.1 Contribution of the Government

The contribution of the Government was to avail land for
implementation of the project. According to the initial estimates
the Government had to provide Ksh 86 million for purpose of land
acquisition. Normally CL does not start the acquisition unless
there is written assurance that compensation cash is available.
Since there was no money forthcoming from the Treasury NCC decided
to chip in Ksh 50 million to avoid delays in the acquisition with
the understanding that the Treasury was to provide the remaining
amount and also reimburse NCC. At a time of critical shortage the
Treasury was only able to release Ksh 20 million. At this time the

cost had increased to Ksh 120 million due to increased acreage.
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4.2.5.2 Litigation Interlude

Fortunately, the litigation temporarily stalled the critical
need for compensation funds. Towards the end of the interlude CL

requested that:

Nw tret te Gurt ases ae © ke detemired s | e tet tee
willl ke ro noey 1o effect te detamined coesation. Gaid yau
- pleese e actian tovads povisin of te regired fuds © aod
futter litigation ad pssible delays N eeution ofF tte pgget'60
Unfortunately in the end there was no money available to pay
the court determined compensation. Out of the total of 70 million
so far provided CL had paid out Ksh 56,156,477/= to landowners who
had accepted the awards leaving out only Ksh 11,843,523/= against
a compensation sum of Ksh 63 million to be paid to the 80
landowners”™. The question is, supposed there was no litigation how
could the problem of inadequacy of funds have been solved?
4.2.5.3 Compensation to Priority Land
By this time NCC was Jlosing million of shillings in
contractual claim due to non-availability of site. W S D the
consulting Engineers and CL"s office tried to save the situation by
sorting out and paying for the land necessary for the start of
work. Total amount required for this purpose was Ksh 18,844,968.
NCC provided a further Ksh 6,844,968/= on top of the balance with
CL. However the claimants marched on Ardhi House and vowed not. to
accept piecemeal compensation (APPENDIX 4K).
Later the Treasury managed to release Ksh 30 million to add to

those already deposited with CL but this still left a shortfall of
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Ksh 10.7 million which again was provided by NCC to help settle the

claims.

Table 4.4 Schedule of the re” _ease of com pensation

Date of release of cheque payer Amount in Ksh
June 30, 1988 NCC 50.000. 000
August 9, 1989 GOK 20.000. 000
August 23, 1990 NCC 4,436,869
September 3, 1990 NCC 2,408,099
September 19, 1990 GOK 30,000,000
September 14, 1990 NCC 10,700,000

TOTAL 127,544,968

Source:Research Finding 11886

Note that the release of funds spanned a period of 27 months.
This was so long a time for compensation to be prompt.
4.2.5.4 Section 19

CL"s office tried to invoke section 19 CAP 295 so that the
construction could commence. The valuation office had asserted
that: "Payment of compensation is not a precondition for the taking
of possession”2. However this did not work out because of the

assertive nature of the claimants who even refused piecemeal

settlement of compensation.

4.3 IMPACT OF PROBLEMS ON PROJECT IMPLEMENTATION
4.3.1 Introduction

The problems of land acquisition had one overall effect of
delay in project implementation. This delay in some specific cases
set back the project implementation schedule. In the specific case

delay eventually led to contractual claims with implications of
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increased cost of project implementation. The two main problem
issues in this case are: litigation and prompt compensation. It is
however not possible to assign specific cost to a specific problem
here because both took effect simultaneously.
4.3.2 General Delay

All the problems discussed caused delay in project
implementation.

Table 4. 5: Impacts of Acquisition Problems

Problem Issue Approximate

Time loss

(Months)
Use of private/public professionals 12
Resettlement issues 6
Litigation 12
Non - payment of prompt compensation 6
TOTAL 36

source:"ftSsearSR bindings 1996
The above table explains why it took about four years to

settle acquisition 1issues. While the NCC started with land
acquisition in 1986, 1t was not until the end of 1990 that all
these 1i1ssues were resolved.

4.3.3 Effects of General Delay

The effect of general delay is that it dragged the project to
the 1992/93 period of financial instability and galloping inflation
thereby leading to cost overruns due to price variations. During
this period there was liberalisation of foreign exchange. Much of
the project costs was to be paid In German currency (APPENDIX 4F).
The loan from ADB was therefore not enough to finance the foreign
component of the project costs and so NCC had to purchase Deutsche

Marks to pay the contractor. However there were cashflow problems
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and payment could not be made in time. This led to suspension of
work (APPENDIX 4D & 4E) for a total of 147 days. Suspension of work
was inturn to be claimed by the contructor thereby further
complicating the costs.

It is not easy to determine the exact sum of money lost
through general delays. However the point 1is that if land
acquisition issues were to be resolved earlier without dragging the
contract period to the 1992/93 period, project cost would have been
reasonably low.

The technical Audit Report observed that:
Qi te sistti ot ives, te fidnaney
iy ieet ves do caidel §3451 lillin Rh GrillinD) ©
1,25 nillion kh @2l D5
The audit carried out iIn 1995 revealed the following

Table 4.6: Technical Audit of Contract C208 June 1995
FIGURES IN MILLION OF KSHS

Total as at

Contract Feb. 1995 Increase
Technical items 691.0 751.1
Physical contingency 63.2
Variation Orders & claims - 468.5
Sub total (Technical) 754.2 1,219.6 465.4(61. 7%)
Financial 1tems (Financial
contingency, taxes
variation of Prices, interest) 749 451.0 387.3 (517 -8%)
TOTAL 829 1 1,670.6 841.5 (101 .5%)
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Source: Technical Audit Report 1995

Note that the contract sum increased from Ksh 829.1 million to Ksh
1,670.6 million. Part of this increment is explained by financial
items amounting to Ksh 387.3 million (representing 517.8% increase
in Financial Items) which 1is partly the result of dragging the
project to the 1992/93-onwards period of economic instability.
4"3.4 Contract Specific delay

The problem of litigation and difficulties iIn prompt payment of
compensation led to delays in commencement of construction. In
this case the relevant length of delays is the lapse of time when
construction is due to commence according to the contract document.
The lapse was due to non-availability of site brought about by
problem of land acquisition. The following table contains all
instances of extension of time through out the project
implementation period and comparatively shows the contribution of
delay (resulting from land acquisition) to the general failure to
meet the project time table.

Table 4.7: Extension of Time

Causes of Extension of Time No. of Days Percentage

Delayed possession of site 126 36.4

Inauguration ceremony 3 0.9

Suspension No.l (5/9/92 - 27/9/92) 23 6.6

Suspension No.2 (4/11/92 -15/11/92) 12 3.5

Variations to Draw - off Tower &

Diversion tunnel 47 13.6

Variations to Foundation Treatment

Works 23 6.6

Suspension of works in spillway

Tunnel 14 2%03

Suspension of work No.3 98 -
TOTAL & 346 99.9*
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+Does not add up to 100% due to rounding - off
Source: Research Findings 1996
Note that contract was originally scheduled to cover a period of
1092 days and completion was due mid-93. However delayed possession
of site resulting from land acquisition problems pushed it further
by 126 days representing 11.5% loss in contract time.
4.3.5 Effect of Delayed possession of Site
4.3.5.1 Loss of Tinme

Loss of time refers to a period when the contractor remains
idle due to suspension of work. Loss of time in the entire contract
period was not only due to delay in possession of site. In order to
get a comparative picture, we shall consider other causes of loss

of time as revealed in the following table.

Table 4.8: Causes of suspension of work

i-rmiL g tiwmu— mi rsrr

Causes of suspension of work No. of Days Percentage
Delayed possession of site 126 45.6,
Inauguration ceremony 3 1.0
Delay in payment. 147 53.4
TOTAL 276 ) 100.0
nas

From the table we learn that delayed possession of site contributed
to 45.6% of 1idle time. Delayed possession of site therefore is a
major contributing factor to loss of time.

4.3.5.2 Financial Loss

Delayed possession of site led to loss of time which the contractor
had to claim for (APPENDIX 4G). The Tfollowing table provides

Financial Claims over the contract period and comparatively shows
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the contribution of delayed possess* . . .
yea p aof site  overall financial
loss.

Table 4.9: Financial claims

Causes of Claims No of Arount Claimed
Days
Ksh %
Delayed possession of site 126 55.571.868.00 56.7
Late instruction to commence i ’ i '
work 7,601,142.40 7.7
Suspens!on No. 1 23 23,"96,089.C6 24.3
Suspension No. 2. 12 11,061,051.33 11.3

TOTAL 161  98,030,150.79  100.0
Source: Research Findings 1996

Note that Ilate instruction to commence work is the result of
delayed possession of site. Delayed possession of aitt thtrafora
contributed 64.4% of financial claims. It therefore stands out as
the main contributor to Tfinancial Iloss. Also note that tha
implementor Qlost Ksh 63 million due to difficulties in land
acquisition which is no mean amount.
4.3.6 cost of Litigation

NCC paid nothing to meet legal costs of litigatior bt |**e the
case was handled by fAttoney General®s Chambers. However they met
the cost of hiring private valuers to help argue their case,
cost amounted to Ksh 402,685/-'". In addition to legal services

although they were unpaid for the actual cost come, to about Ksh 1

million.
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CHAPTBR FIVE

CONCLUSIONS
5.1 INTRODUCTION
This chapter draws conclusions from the discussions of earlier
chapters. The aim is to tie the findings both from Iliterature
review and data analysis and establish a basis for policy
erecommendations. A number of 1issues are to be considered here
ranging from land tenure to acquisition. Land tenure is the central
point of reference iIn order to effect comparison between high
potential areas and low potential areas which accordingly differ in
tenural conditions. High potential areas exhibit the Tfollowing
characteristics:
)] Individual tenure-land is registered as private property
ii) High level of incomes enabling the people to access a
variety of services including education and justice
iii) High levels of education, literacy and awareness
iv) Enabling [legislation under land acquisition which
safeguards individual rights - CAP 295
V) High land values as a result of registration and resource
endowment.
Low potential areas on the contrary exhibit the following
characteristics:
[)) Customary tenure - land ownership is not certain
ii) Low levels of income, high poverty levels that inhibit
access to basic services including education and justice
iii) High levels of illiteracy and ignorance
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iv) Prejudicial legislation which does not safeguard rights
to property - CAP 288

V) Low land values due to lack of security of tenure and

poor resource-endowment.

It is against this mosaic backdrop of Ilegal, econonmic,
environmental and cultural factors that the study will attempt a
Comparison in order to bring to light the whole compass of issues
under compulsory acquisition with specific reference to project

implementation.

5.2 DIFFICULTIES IN LAND ACQUISITION

There 1is an established tendency that problems that occur
under compulsory acquisition will depend on the tenural position of
the land"s occupants. Under customary tenure the problems that are
likely to occur include computation errors, and iImmense volume of
work since a crash programme of rights adjudication has to be
carried out as was found out for Kiambere.

Registered land on the other hand poses slightly different
difficulties. The problems are mainly related to assertion of
rights. Dealing with land rights poses a number of difficulties to
the acquisition process where people are quite assertive of their
rights. This is the case with occupants of registered land whose
rights are well defined as evidenced in Thika Dam area.

The occupants®” rights have to be respected and this means
elaborate procedures to be followed which are time consuming and

frustrating to the acquisition process. It is characteristic of
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these people to engage the acquisition authorities in legal tussles

and threats. There is also potential for civil action.

5.3 EFFECTS OF ACQUISITION PROBLEMS

Problems exist both for land under customary tenure and that
under individual tenure. A stark contrast however exist to the
extent that no impact 1is occasioned on the project implementation
programme under customary tenure while considerable interruption of
the project time table is occasioned by land acquisition problems
in the case of individual tenure. It is interesting to note that
land acquisition in the Kiambere case was marred with a lot of
irregularities. The 1irregularities however had no impact at all on
the construction work that went on without interruption. In the
case of Thika Dam however the project implementation programme was
interrupted for 126 days which cost the implementor a total of Ksh
63 million due to problems of land acquisition.

The explanation lies iIn the nature of rights and the literacy
levels of the right holders. Under customary tenure what exist are
"lesser rights" which can be easily violated by the pioject
implementor®s agents with "impunity". In Kiambere, the people s
rights under trespass laws were disregarded and their rights of
possession violated without due redress yet without occasioning any
legal suits.

In Thika Dam, however peoples” rights were completely
respected. It was not easy to disregard them and go a head with the

project and this led to delay.
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5.4 ADEQUATE COMPENSATION

Generally speaking compensation in the Kiambere case seemed to
be totally inadequate bearing iIn mind that it was determined in
absolute discretion and not paid in good time.

The Kiambere case proves that under mass acquisition even if
the landowner is awarded compensation at market value the payment
would still not be adequate. This 1is because the landowner is not
reinstated to his original position because demand for land 1is
definitely going to increase against limited and fixed supply. The
Land prices are definitely going to shoot up in the affected area
immediately compensation is paid. To make matters worse,
compensation in Kiambere was not paid at market price.

In Thika however compensation seemed to be adequate. More than
half of the claimants accepted their awards. Eighty landowners
contested the award in Court. However there was no evidence of
blatant error of valuation that could have ruled out adequate
compensation. There was a stalemate which was resolved just by
adding 22% to all claimants awards whether they were land owners or
not

Nevertheless by studying the aftermath of the Thika case it
becomes clear that compensation is never adequate because it does
not take into consideration the loss the Ilandowner 1is going to
incur by purchasing land of similar value. The loss is implicit in
land transfer taxes among other conveyancing costs. Compensation is

therefore explicitly adequate iIn high potential areas
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(individual tenure) and explicitly 1inadequate in Jlow potential

areas
(customary tenure).

In implicit terms however compensation seems to be inadequate

in both cases.

5.5 PROMPT PAYMENT OF COMPENSATION

In both cases compensation was not prompt. The reasons
underlying this similarity, however, are diverse. For Kiambere
compensation was not paid promptly because of the volume of work
involved and also simply because the claimants were considered to
have "lesser rights" which could be violated. For that matter
construction went ahead even before publication of notice to treat.
The volume of work involved on the other hand was so immense
leading to delay iIn processing and paying compensation.

For Thika Dam compensation could not be paid promptly due to
lack of funds. The Government was supposed to provide the funds for
compensation which was not forthcoming. Taking into account that
this was the Government®"s most favoured project yet it had problems
of making funds available for compensation, expectation under non

priority projects 1is worse. No wonder 1iIn certain instances
compensation may take as long as a decade where it iIs to be paid by
the Government. It therefore goes iIn record that the Government is
a poor payer of compensation and where it is involved payment can

never be prompt. Unfortunately it is Government law that
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acquisition is only justified by payment of prompt and adequate
compensation.

Compensation for Kiambere was to be paid by TARDA. Although
funds were available, compensation could not be paid in time due to
problems related to the tenural situation. Either way, compensation

was never paid promptly.

5.6 RESISTANCE/CHALLENGE

In both cases the acquisition process met with resistance or
challenge. However in Kiambere the challenge was so mild as to pose
no problems in the process of land acquisition. The claimants were
so meek and docile that they posed no challenge to the agents of
the project implementor.

The claimants under Thika Dam on the other hand were sharp,
litigant and almost militant. They therefore placed difficulties on
the path of land acquisition. It is for this matter that the loss
was great for Thika Dam compared to none at all in case of
Kiambere.

Under high potential or (individual tenure) areas, therefore,

much resistance and challenges should be expected.

5.7 PROCEDURE

The procedure followed for compulsory acquisition is the same
for both cases. The procedure laid down in CAP 288 fot the
acquisition of Trust Lands was not followed for Kiambere. Instead

the procedure laid down under CAP 295 for the acquisition of
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Pr~va~e land was followed. CAP 295 lays statutory power of
compulsory acquisition on the hands of CL. It is not clear how CL
comes in to acquire land and award compensation to landowners under
CAP 288. Section 53 provides that "Commissioner of Lands shall
administer the Trust land of each council as agent of the council".
However there 1is no evidence that this is what he used as entry
ppint to determine matters of compulsory acquisition which are left
in the hands of DC under CAP 288.

Also there is no evidence that the procedure laid down under
Electric Power Act CAP 314 was followed in the acquisition of land
under Kiambere H. E. P. Project.

It is welcome for CL to apply provisions of CAP 295 on
acquisition of Trust lands. This is a giant step iIn the recognition
of Trust land or "African land” as land of equal iImportance to land
under modern tenural setting. Nevertheless a contradiction exists
in the process of valuation since no market value could be
established for purposes of compensation. The process also involved
immense work of crash adjudication programme which led to delays in
payment of compensation and brought about landlessness as
compensation was rendered inadequate due to inability to pay it
promptly.

Trust land will therefore continue to pose more problems
although these problems may not specifically lead to delays in
project implementation. Areas under customary tenure have more or
greater problems of land acquisition thereby presenting greater

potential for disrupting project implementation. As people gain
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more knowledge with time and land values continue to rise these
areas will present more difficulties to project implementation in

future.

5.8 RESETTLEMENT

Resettlement 1is another problem which was common in both
.cases. It comes out clearly in both cases that people who are
dispossessed of their land through compulsory acquisition expect
the Government as the benevolent super-structure and the taker of
their lands to be also the giver of alternative land for
resettlement. It also comes clear that the Government®s policy 1is
to discourage this kind of exchange so as to avoid future problems
where i1t may be expected to give land to people who have been
dispossessed of their land whereas the availability of that land is
not guaranteed in the future.

People™s expectations and policy will therefore remain at

variance making it contentious an issue for a long time to come.

5.9 VALUERS

For Thika Dam NCC had intended to use private professionals In
order to acquire land expeditiously. However CL objected to this
arrangement and claimed responsibility for the work. CL"s officers
then went ahead and did their work efficiently. In deed CL s own
convictions that the people were militant and impossible to deal

with by private professionals was proved right by the people s

113



reaction during the process of acquisition. In this case Cl°'s
office deserves credit for commendable job.

The situation is however directly opposite when it comes to
Kiambere. In this case the CL"s officers failed to establish market
value fTor the land. The vreason was that Jland here being
unregistered has no records of transaction which can be relieved
upon officially to establish land values. It is characteristic of
Government valuers to rely upon official records of transactions
which can be used as evidence. Anything else would be treated as
hearsay. Since such records were not expected for Kiambere where
land could not be transacted in the official channels due to non-
registration it was conveniently assumed that there was no market
value. Which to some extent was a wrong assumption. This gives the
claimants the benefit of doubt when they say that their land was

undervalued although they could not prove by how much.

5.10 MAGNITUDE OF IMPACTS

We have noted that in Kiambere, the problems®™ impact on the
project implementation plan was zero both for time table and costs.

For Thika Dam, on the other hand, the impact both in terms of
time and monetary losses were greater. Total Ilength of delay
directly resulting from land acquisition problems stood at 126 days
or 11.5" of the original contract period. This delay translated
into Ksh 55.6 million 1in terms of contractual claims. Other
incidental losses brings the overall cost to about Ksh 64 million

which is 7.7 % of original contract sum. Therefore problems of land
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requisition have significant impacts on project planning in high

metential areas or where individual tenure is concerned.

-.11  SUMMARY

It has come out clearly that land acquisition process in Kenya
N~ beset by several problems, these problems arise from both
~“nyral and non-tenural influences. The overall effect of the
problems 1is potential delay iIn project implementation (in case of
-t-Jstomary tenure) if not actual delay (in case of individual
enure) . The delay caused in turn lead to contractual claims which
xicreases the cost of project implementation. The following chart

ummarises this process.



Fig.

5.1 Conceptual Model of Compulsory Land Acquisition Problems

Note that problems arising from non-tenural causes occur both
individual tenure.

in that

land under customary tenure and land under

in
for that matter their Impacts are both potential and actual
is concerned owing to the strength of

individual tenure
is

where
litigation, they cause delay. But where customary tenure
concerned their effects are only potential
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CHAPTER SIX

RECOMMENDAT IONS

, -1 INTRODUCTION
Problems of 1land acquisition in this study have not been
-onsidered in general but specifically in connection to their
implications in planning. The most remarkable feature of these
problems in 1light of the above is that they lead to delay in
project implication where individual tenure is concerned but not
where customary tenure is concerned. The greatest value of this
study would be to abate delay arising from acquisition problems and
its implications on the project implementation programmes.
The dilemma is that since much of the problems are concerned
'With rights both under customary and individual tenures, they can
only be solved by strengthening or recognising those rights. The
contradiction is that by solving these problems where they do not
_cause delays, the results may be negative in that by giving more
rights to the landowners under customary tenure they would no doubt
assert these rights whenever they are violated and lead to more
problems which easily translates into delays in project
implementation.
Where problems abound without disrupting the project
implementation plan as iIn the case of customary tenure It would be
tempting to recommend maintaining the status quo and look for

solutions where problems actually bite and bite painfully i.e under
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individual tenure. However this 1is not acceptable because the
solution 1is not long term and can be upset anytime by a slight
change of events. For that matter we shall proceed confidently to
find lasting solutions to the problems. Note further that the
playground should be fair for all. Only this way can it remain
stable and benefit all.

6.2 EFFECTIVE PROBLEMS

This refers to problems which actually cause delay in project
implementation. As we have noted, there are greater problems of
acquisition of land under customary tenure than for land under
individual tenure. Currently the problems have no effect on project
planning in the former because of socio-cultural conditions of the
landowners. This however 1is only a temporary situation and more
attention need to be focused iIn this respect so as to obviate a
potential crisis.

As people continue to gain more knowledge and land values keep
on soaring, landowners under customary tenure will present moie
effective problems in the future. This means that in future we
expect to have more disruption of project implementation under
customary tenure than is now experienced under individual tenure or
than will be experienced under individual tenure if the status quo
were to be maintained. This therefore means that we have to address
the problems of land acquisition indiscriminately once and for all.

In which case it would not be contradictory to suggest ent.renchm
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standard rights for landowners under customary tenure. This can

done through land registration process.

3 LAND ADJUDICATION AND REGISTRATION
There 1is an indication of a diminishing trend of Trust lands

_n Kenya. This trend however seems deceptive because as of now
3 vterything seems to be at standstill and nobody is adjudicating any
X and any more. Adjudication is the undertaking of the Department of
Settlements under Ministry of Lands and Settlement. Unfortunately
3_t does not seem that the department is doing its work effectively.
Otherwise for over 40 years that adjudication has been in place,

is quite surprising that much of Kenya s land is still
customary tenure. This is also partly because adjudication

mean automatic registration yet until registration is actual iscel
does land cease to be customary. Such was the case in Embu side of
Kiambere where adjudication was complete yet no registration had
been effected. Consequently land was considered as communal
property.

It therefore behoves the adjudication and registration
authorities to hasten their steps so as to ensure that all land in
Kenya is adjudicated and registered by the year 2000. This would
hence forth stop treatment of landowners under customary tenure as
claimants of "lesser™ rights. Recognition of the landowners Tfull
rights would effectively eliminate a plethora of claims aga.nst

acquisition authority which otherwise would paralyse the process.
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Registration will also ensure a stock of accurate Iland
information like name of right holder, size of parcel etc which are
required for compensation purposes during acquisition. This will
inturn reduce time and human resources required to establish these
facts under crash programmes during acquisition. The disadvantage
of this programme 1is that it is prone to errors especially of
emiscalculations which subsequently will be eliminated where

registration has been effected.

6.4 ADEQUATE COMPENSATION

Under the customary tenure the Government land valuers could
not award compensation at market rate because they considered
land market at Kiambere to lie outside the monetary economy.
Secondly, as the land was not registered there were no records of
sales which they could rely upon as price comparables in the land
market. In which case the greatest let down was lack of official
documentation. The Government valuers insist on this because it is
something they can show as proof or evidence of valuation if
challenged.

It 1is however advisable that the valuers should not
necessarily depend on such records because buyers and sellers
usually underdeclare the value so as to reduce the amount of stamp
duty payable as @land transfer tax. This is the reason why

Government valuers usually return lower values in their valuations.

The valuers should therefore get in touch with the market
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personally when seeking value comparables for purposes of
valuation.

Where no records exist, the valuers should give the people
benefit of doubt and obtain the value through unofficial survey 1i.e
getting to know the value from the mouths of recent or potential
buyers and sellers. Alternatively, the valuers can translate the
eunits of exchange used into monetary values. For example 1in
Kiambere where, according to the Government valuers, market value
did not exist because land was traded through barter system in
exchange for cattle, it would be possible to find out how many
heads of cattle were exchanged for a unit size of land and how many
shillings are these cattle worth because at least the people sell
their cattle.

All these approaches would place the value returned closer to
market value than where the value 1is determined using absolute
discretion as was the case with Kiambere.

There are also other methods of valuation apart from value
comparison. It is accepted that comparable value is more popular
where rights are concerned because it iIs more understandable to
judges and the people. However there are other more scientific
methods of valuation which could be tried 1iIn the absence of
comparable land price. One of them is the investment method.

In the investment method, the annual yield of @land is
discounted for the period of time the land would be available to
the right holder to arrive at the value of land. As we have seen,

land iIn the area had some economic purpose no matter what use it
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put to. Where land was cultivated, its value would depend on
rie returns accruing from annual crop yields. Where it was not
-viltivated, i1t was either grazeland or woodland. We have seen 1In
background information the annual woodyield expected from an
~"rea with specific type of vegetation which could be costed to

arrive at the net investment value of land.

6.5 PROMPT PAYMENT OF COMPENSATION

We have seen that compensation was not paid promptly both in
the case of customary and individual tenure. Prompt compensation
under customary tenure 1is effectively addressed under registration
which will provide stock of accurate information for compensation
and save on time and eliminate mistakes. Registration will also
ensure the recognition of landowners rights which will result into
prompt payment of compensation to avoid litigation.

However where the Government is the payer concerned, as in the
case fTor Thika Dam, a greater problem is entailed. The current
practice to ensure prompt payment is inadequate. All acquisition
beneficiaries, under the present arrangement, are expected to give
the CL a written notice that money is available for settling
compensation before the Hlatter can start up the process of
compulsory acquisition. However it has been proved that a written
notice 1is not enough where the Government 1is concerned. For that
matter it should be a requirement that the CL (or whoever will be
responsible to acquire land in the future) where the Government is

expected to pay, should receive the estimated amount, of money to be
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paid as compensation before starting up the process of compulsory

acquisition. Only this way would prompt payment be guaranteed.

6.6 RESETTLEMENT

Resettlement will remain a burning issue for long. In reality,
it would be difficult for the Government to meet the expectation of
providing alternative land. The Government is unlikely to have the
land at hand where it would be suitable to resettle the claimants.
This means that for the Government, to meet this expectation, has
to acquire another land compulsorily to settle the people. However
the land being acquired for purposes of resettlement also has its
occupants and i1t would be, so to speak, ''digging a hole to fill
another hole"™: a process which in theory would provoke a chain

reaction of endless acquisitions.

The law is adequate as it is: that Government would offer
alternative land in place of money compensation should it have it.
The Hlaw 1s only indicative and not restrictive. It does not give
. the claimants the rights to demand resettlement in exchange for the
land thaken.

To some extent, the issue of resettlement will be effectively
contended with by ensuring adequate compensation. Secondly the
Government should always explore the possibilities of facilitating
resettlement by identifying and securing appropriate land for that
purpose. For example, in Thika Dam case, the Government identified

the Samar Farm but due to delays iIn payment of compensation, the
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opportunity slipped away. Again, compensation should be paid

promptly to improve the resettlement position of claimants.

6.7 LEGISLATIVE FRAMEWORK

The current law is i1nadequate In so far as 1t is applied to
many and varying situations in the Kenyan scene. CAP 295 seems to
be the only Jlaw applicable while CAP 288 1is not followed. The
latter indeed is inapplicable due to its sheer inadequacy for all
practical purposes identified earlier. Other legislations provide
for rules of compulsory acquisition and then refer all cases to CAP
295 whose provisions do not consider those other legislations hence
there is no coordination. For example, Electric power Act CAP 314
stipulates that no compulsory acquisition will be valid unless the
project under consideration is licensed by the Ministry in charge.
The process of licensing leads to societal evaluation of the
project. However the Act is not self - sufficient in effecting land
acquisition and refers the rest of the matters to CAP 295.
Unfortunately, CAP 295 does not have provisions to ensure that the
rules under CAP 314 have been strictly observed before starting up
the acquisition. Which means compulsory acquisition may be effected
under CAP 295 without regards to provisions under CAP 314. In
future claimants may take advantage of such loopholes and to
challenge acquisition and frustrate project.

For smooth operation different Ilegislations should pursue
acquisition matters 1in a manner that would better serve their

sectors of application instead of leaving it all to CAP 295. The
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attempted under Thika Dan. CL and the Government valuers will
therefore remain only to work under CAP 295 to acquire land for the
Central Government purposes. The rest including statutory bodies
should make their own arrangements iIn accordance with legislations
which guide theilr operations. This would ensure effective and

efficient disposal of land acquisition matters.

6.8 PROJECT PLANNING

In order to avoid huge loses project planning should always
take into account possibilities of not getting the land in time. No
commitments should therefore be made to the contractor unless all
land acquisition 1issues have been settled and there are no
possibilities of restraining the Contractor from taking possession
of site. Unless i1t would be possible to alter the standard contract
document to absolve the implementor from liabilities arising from
problems of land acquisition, the above advice should be strictly

heeded.

6.9 SUMMARY

Solutions to the problems of land acquisition and their
effects on project implementation are varied but interrelated. Most
of the problems arising under customary tenure could be solved by
registration of titles. The rest of the problems iIn common
occurrence would be solved by ensuring prompt payment of adequate

compensation and by legislation to suit varied circumstances that

acquisition may have to deal with.
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APPENDIX 3A

KEY TO SOIL MAP

First symbo: denote physiography )
M = mountains and major scarps I
K = hills ~ni minor scarps
If = upland*
>r rer -oras the dorrin* : K*.nd : r*rént rrc'<.

g = quartz - rich gneisses (granitoid Basement. System rocks)

undifferentiated gneisses

u

Third letter denotes dominant colour of the subsoil

b = brown

The letter C indicates complex

In some cases a number 1is used in the map unit symbol to
indicate a difference in the depth or stoniness class among soils
that formed on the same kind of parent rock and are in the same
physiographic category.

the slope classes used to describe relief are:

Slope class parent Name of macrorelief
A 0 - 2 Level :r nearly level
B 2 _ 5 Gentle undulating
C 5-3 Undu I ran?
D 8 - 16 Rolling
E 16 - 30 Hilly

F 30 - 50 Mount ainous
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TARC«/20-0Li5/700.IV. (1494 Tanaand
Athi Rivers
Development
181h March, 1991 )
Authority
The District Commissloner> Egroi?*lfe?gg
Embu District : ’
PO. 3 3 ? Telephone 332455/6/7
-5 - 90X 3, Telegrams '7ANARIVER '
EMBU . TELEX 22691
Fax: 337805
) Co gxrative House
Dear Sir,

RE: KIAMBERE H.E.P. COMPENSATION - MEMORANDUM OP
COMPLAINT FROM FORMER LAND OWNERS - EMBU DISTRICT

tWw attention has been drawn to a letter purporting

to be written by the former land owners of Kiambere
H.E.P. site on sth April 1988, addressed to you and
copied to this Authority, Commissioner of Lands, Nairobi,
and the Provincial Administration.

The author of the letter has listed points which |

feel taken as given thereon, may distort the facts.

To correct the wrong image given and draw your attention
to the actual facts obtaining from the pomts raised

by the author of the letter, |1 shall endeavour to
address myself to you point by point as complained
therein .

At the time, the Commissioner of Lands published the
Gazette Notice in 1983, for the setting apart of the
land at Kiambere for the Hydro-Electric Power Project,
the area affected on the Embu District side had already
been covered by the Land Adjudication Act and individual/block
land holdings mapped, although the Tfinal registration
had not been completed. A cadastral survey of the
project area had been completed and the boundaries
demarcated. The total land area affected by the project
on Embu District side was 7573 hectares andjKitui
District side was 5668 hectares.

While TARDA was to liaise with the Director of Land
Adjudication and the Director of Surveys iIn establishing
the land ownership and acreage per individual holdings
affected by the project, the Commissioner of Lands

who was to approve and award compensation rates, was

to send his experts to assess all the land iImprovements

therein.

In a pre-construction environment feasibility study
commissioned and carried on in 1983 by an independent
firm of consultants it had veen observed that the

area in question lacked any consistent land market
value per acre as land transactions tended to be widely

on batering basis.
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meeling held at Kiambere Project sice on 23rd

e tuary 1984, and attended oy Provincial Administration
trom Embu and Kitui Districts, Representatives from
Lommissioner of Lands, Director of Lands Adjudication,
Director of Surveys, TARDA, and tne County Councils,

the above observation from Feasibility Study Consultant®s
report was considered and iIn the meeting, it was resolved
that a compensation rate of Kshs. 700/= per acre for
unimproved land be adapted and thereafter, the rate
was approved by the Commissioner of Lands.

To clarify the point raised by the author of the claimant®s
letter, it therefore becomes evident that the Iland

owners were compensated on per acre basis at the race
approved through consultation with the local administration
and the Commissioner of Lands, i.e. Kshs. 700/= per

acre for Kshs. 1,730/= per hectare. The acreage was
computed from the Land Adjudication Department®s maps.

In 1985/86, two material sites, one along rtaribwe
River Valley, Embu District and the other along Masaa
River Valley in Kitui District were acquired by the
Commissioner of Lands temporarily for collecting sand
by the construction companies at Kiambere. Access
roads leading to these sites and passing through and
affecting private property were also compensated for.
The land so temporarily acquired was to revert back
to the original owners after the completion of the
dam construction.

After the initial compensation, payments to the displaced
persons were made through the District Commissioners,
those who were dissatisfied including names of the
committee members listed iIn the memorandum letter
submitted their claims through their local administration.
All the claims received from the area were scrutinised
for verification by TARDA again in consultation with

the District Land Adjudication office and the office

of the Commissioner of Lands and where a claim merited
any additional payment, it was so effected immediately.
All these payment correction were paid through the
respective District Commissioner. At the time of
effecting the correction, the Commissioner of Lands
recommended payments including the accrued interest

on the initial Kshs. 700/= per acre rate paid earlier.

All the claims arising from land and improvement compensations
received from the former owners of the land acquired

have been submitted on iIndividual basis and at present,

none is outstanding. All have been verified and finalised

through the District Commissioner.
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TARDA has never considered and does not consider iIncreasing
the amount of money of compensacion rate.

From che above, 1 hope you will now be In a better
position in handling effectively such claims as the
one 1In 1issue.

Yours fTaithfully,

MANAGING DIRECTOR

cc: Commissioner of Lands,
P.0. Box 30089,
NAIROBI .

Provincial Commissioner,
Eastern Province,

P.0. Box 455,

EMBU.

District Commissioner,
Kitui District,

P.0O. Box 1,

KITUL.

Hon. Kamwithi Munyi, EBS, MP
P.0. Box 45958,
NAIROBI .
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11.60S.44S.00

-






Date of
HH Letter

31-Jan-92
27-Mar-92
15-Mar-93
16-Aug-93
22-Nov-93
24-Mar-95
24-Mar-95
24-Mar-95

CONTRACT C20*.

Ref No. of
HH Letter

750
849
1587
322
1901
17
17

*17

*SUMMARY OF EXTENSION.1 OF TIME

ORIGINAL CONTRACT COMPLETION DATE =

Cause of Extension or' Time
Commencement date
Contract oenod
Delayed Possession of Site
Inauguration Ceremony
Suspension No.1 (5/9/92 - 27/9/92) Claim No0.30
Suspension No.2 (4/11/92 - 15/11/92) Claim No.31
Vanations to Drawoff tower <&Diversion tunnel
Vanations to Foundation Treatment Works
Suspension of Work in Spillway Tunnel

Maximum available due to SusDension No.3

No of

davs eot

1092
126

23
12
47
23
14
98

17-Jul-93

Revised
Comoletion

22-Jul-90

17-Jul-93
20-Nov-93
23-Nov-93
16-Oec-93
28-0Oec-93
13-Feb-94
08-Mar-94
22-Mar-94
28-Jun-94
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-l. SUMMARY  SHEi:
«) riMLECI* 12ATA
Employer

Technical Represental ive
of the Employer

1 ifinfiteicr

Engineer

Conlrac tor

Original Contract Value

Currencies of Payments

Start ing Date

Con tract Period

Comp letion Date

Revised Completion Date

Contract Time Elapsed

t

: Nairobi City Commission

: General Manager

Water & Sewerage Department

African Development Hank and the
Government of Kenya through
Nairobi City Commission - Water A
Sewerage Department

Howard Humphreys (Kenya) 1.imited
in association with Howard
Humphreys and Partners, UK

: Strabag Hail-Ag-L ima Joint Venture

KShs.829,149,272.95

r
: KShs.248,744 ,78 1.90»DM 54,016,239.28

22nd July 1990

1092 days (extended by 219 days to
1311 days)

17th July 1993

: 241h February 1994

1318 days (100.5% of Contract Period)



APPENDIX 4F

<) LASH QE]n Lticm iyN

10.

12.

13.

14.

15.

16.

Contract Value Executed
Materials on Site

Var lation Orders
Subtotal

Less 10% Retention Money
C laims

Vnr lat lon in |»r|Ces
Taxes & Duties

Interest

Inst rumen tation
Subtotal (415i6!'71819110)
Advance Mobilisation Loan

Less repayment

Subiota 1 (12 - 13)

Total amount certified now(11+14)

Payable - local component

- foreign component

Certificate No. 37 for December 1993

12

KSlis .
KSlis .
KSlis.
KSlts .
KSlis.
KSlis .
KSlis .
Ks Ik .
KSlis .

KSlis .

KSlis

KSlis .

KSlis .

KSlis .

KSlis

KSlis.
DM

882,527,751.67
5,426,116.80
Paid in 1i.0.0Q
88-7.31J1.8fi18.i7
-88,795,386.85
90,429,008.39
300,751,102.38
11,722,451.93
39,424,438.21
4,712,239.11

X 2i.fi-.197.721,62
82,914,927.30
-82,914,927.30

0.00

-1,246,197,721.62

(16,680,702.05 )
635,600.01



<'laim

(Maim

Claim

Claim

(Mai in

Claim

(Maim

No.

No.

No.

No.

30

31

appendix FG

in i>ui.i. 0]

(iaims

Kale Access to Site

Public Disturbance
in 7 - 12 July 1190

Late Order to
Commence Woiks

Late Payment of
Ad va nee
Mob i lisation Lonn

Interruption of
Quairy Operat ions

Suspension of Woiks No.1

Suspension of Woiks No.2

20

126 days extension of
lime wuwariledl Pinnl
assessment of KSlis.
55,571,868 certified.

Witlidrawn .

Stibmitted .

Not il icot ion only

1

Notificali on on ly

KSlis. 23,796,089.06
certified.

KSlis. 11,061,051.33



QLT

THIRD NAIROBI WATER SUPPLY PROJECT—PROGRESS REPORT

Contract Description

C207 (Tunnels)

C208 (Thika Dam)
C212 (Reservoir;

WSD/M/01—PhaselISEURECA
SC211 Raw A Treated

(Water pipeline;

WSD/3/85 (Dandora Cm| Works)

C-1S GigiriCivils

C217 Statf Housing
"VSD/5/85Dandora Staif Housing
3209 Ngethu E iM

C210 Ngetnu (.Civil)
WSD/4/85 Dandora E iM

C-t3 Distribution System
S214—GigiriPumomg Station (Ei M)
S214—Gigiru Power Supply)

Howard Humphreys WSD/ 191$$

Sir \lexanderGibbs WSD/4/90

Land Acquisition
3218/1—Suoply and Delivery of Pipes

C2i0—Ngethu Tfeattnmt works (civil)

Position for other contracts:

(i) SC216 Engineer has been instructed to re-detme scope of the works.
(i) *—Denote advanced payment.

Total Contract Payment Total ~ Local Payment
(Estimates) KShs. KShs.
KShs.
506.801.028/-  496,754,716,55 226,020,528.50
1,289,989.085/-  753,102.920/47 ;73,5622.239'S4
120,000,000/- 93,073,038/- 33,904.273/-
3.374,800/- 5.155.730,<0 2.577,86 5/<5
937,119,746/-  909,282,452/- 371,977,546/-
290,820.442/-  252.360.998/- 100,122,804/-
10,051,712/- 5,211.826/94 5.211.826/54
74.595,549/- 72,454.916/- 72,454.916/-
32.367.775/- 39,750.675/47 39.750.675,47
133,566,429/- 19.432,203/13 22153.106/29
143,394,767/- — —
32.573.577/- 57,819.J47/- 3,094,736/-
139.604,724/- 13.960,472/40 13.540,472>'0
27.776.406,60  25,836.977/1817  20.S85.S3C-
Stgt2.922.085.C0 rCShs.99.046.CCC- 99.tS0.75' -

Stg.i 552.169.00 KShs 38.999.020/. 26,651."*3/79 StgJi
121.510.648/SO

122,172,740/-

143.394.767/20

(ill) Environmental Action Programme—Team is operational.

(iv) TecnnicaiAssistance.

ta) Sr-wef master plan—Proposals under-evaluaticn.
(b) WSD computerisation—Proposals opened on 22110/91 and are under evaluation.

9,085.637/69

Foreign Payment Remarks at.a Description

DM. 25.856.569.81 The Cotnmissicn tcck over the work on 119192

iMinor items to oecompleted during maintenance period.

DM- 55,448595.89 Work done 1 Founaanon Treatment aooutcompleted
VDraworf Tower completed.
J Earthworks 7Sdone.
Work done) Earth work completed.
}/ Concrete work completed.
Pipe installation underway.
Wcik hat commenced.

Subs tanuai completion attained and uotkshanded over
on 17/11/92.

Stg.£  365.798.33

FF. 322,315.C0
FF. 172,254.419.00

Uss  7.572.520.CO

'‘Acrl dct c—Substaniiai completion attame a and work*
handed over on 29/10/92.
Work done ; Earth works 100% completed.
1 Concrete 95% completed.

Progress 96% compieten. Seme *oik has been com-
missioned.

100% complete Council has taken over.
FF.  3.541.474/<0 Equipment be.rt pretauc a be shipped to Nairobi.
— Awarded to Sietco.

£5tg. 755.644.63  Equipment installation nas commenced and continues.
CSS  1,174.025.25
— Wotk has commenced.
USS 237.366.56 Design underway, Inspection of design carried out.
Tender opened on 29/3/93 and under evaluation.
Stet  2.913.442.50 Supei vision continues.

568,006.87 Supervision continues. ]
Survev wotk for SC213 civil works and valuation for use
to acquire land isin progress-
1.637JJ1.51
197.356.10 Manufacture of pipes to start soon.

Instruction to comeace worn has Oeen gtvec.

DM.
Stg.i

@3 VapA oY 8

= ONBBGV
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(C) STATUS OF PAYMENT - C208

Cert
no.

1-27

28

29

30

31

32

33

34

35

36

37

= Adjustment tor currency soiit in accordance witn the "Suoelementary Agreement”

Month

Uoto FeD 93

MAR 93

APR 93

MAY 93

JUN 93*

JULY 93

AUG 93

SEP 93

OCT 93

DEC 93

JAN 94

Totai in
KShs

960 423 484.59

61 310 816.05

18 924 744.89

36 639 750.14

(0.03)

38 797 789.55

25 853 554.48

35 615 019.32

20 615 555.68 »*

24 007 532.36

23 510 224.17

AMOUNT CERTIFIED

KSHS

411918 154.62

24 991 532.86

9 525 509.60

33 398 647.60

(198 085 211.71)

24 343 256.95

10 246 858.45

22 051 014.39

8 380 674.37

7 748 085.29

16 680 702.05

DM

51 046 800.98

3426 643.39

874 754.33

301 638.21

18 435 105.79

1345 233.37

1452 461.24

1262 355.04

1138 658.10

1513 210.52

635 600.01

TOTAL AMOUNT OVERDUE AT END FEBRUARY 1994-

*e amount not pajd within 56 cays after the cate of the Engineer's Certificate

DATE
CERTIFIED

28.05.33

11.06.93

16.07.93

12.08.93

15.09.93

06.10.93

18.11.93

10.12.93

7.01.94

28.01.94

TOTAL AMOUNT OUTSTANDING AT END FEBRUARY 1994

AMOUNTS OUTSTANDING

AT END FEBRUARY
KSHS

25 351 531.96

24 991 532.86

9 525 509.60

33 398 647.60

(198 085 211.71)

24 343 256.95

10 246 858.45

22 051 014.39

8 380 674.37

7 748 085.29

16 68C 702.05

(15,367.398.17)

(39 796 185.52)

DM

NIL

1235 515.82

456 621.76

NIL

18 435 105.79

1345 233.37

1452 461.24

1262 355.04

1138 658.10

1513 210.52

635 600.01

27.474.761.65

25325 951.12

(v XIAN3IddV
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stage and would be tabled in Fnr-
lismenl aoon".

Mr Too wns speaking at the
opening of a (bug law enforce*
mrnl training course at the CIO
Training School in Nairobi South
"C”. He declared war on drug-
trafficking and said that it was
necessary for the Government to
mole out stiffer sentences to
traffickers.

lie said the fight against drug
trafficking wos hampered by mis*
trust and suspicion between po-
lice officers and Customs and Ex-
cise officials.

MP: Aid
a a must

fok

He described his impressions
of Kenya ns "very good indeed".
He snid the team had visited
Icipc (International Centre for
Inircl Physiology and Ecology)
and wns impressed with Kenya’s
research programmes. He said
that what came out loud during
the visit jvns the lack of re-
sources, which Kenyans should
address themselves to.

| he legislator conveyed to Mr
Keinu greetings from the Rponkcr
of (he House of Commons, the
Right Honourable Bernard
Wcalherill.

Mr Keinu hoped the Middle

Ensl crisis would come to a-

peaceful solution soon.

He said the admission of Na-
mibia to the Commnnwealth Par-
liamentary Association (CPA)
wns n good sign and gnvr the
people of South Africa great hone
in llie future, lie snid it would no
n moment of joy when South
Africa joined the CFA after the
dismantling of apartheid.

Mr Keino noted President Moi
had stressed that no race in
South Africa was abhorred buttho
inhuman system of apartheid wns
detested

The luncheon wos attended by
the British Acting High ComtniB-
sioner to Kenya, Mr Tom
ant, and the Minister for Put
Works, Mr Timothy Mibei.

APPENDIX 4K

WEDNESDAY, SEPTEMBER 12. 1W0

""NATION
rh drug Bill coming

The three-week course was ¢ do his job".

organised by the British Govern-
ment at a cost of mors than Sh2
million. Seventeen police and
customs officers attended the
course.

Mr Too was concerned that tjie
two deportments did not fully co-
operate "because the officers sus-
K cted one another” to the extent

at some police and customs of-
ficers were not communicsting
vital information. ,

Me warned that the Govern-
ment would take stern action
against any officer who "did not

"If someone’s integrity is ques-
tionable, ws will not hesitate to
take action," he declared.

Me cited a recent incident in
which en official "insider" pro-
vided informatjon to a drug traf-
ficker. .

Me said that Kenya was being
used as an important transit
point for illicit drugs from the
rsr East to Europe and America.
He called on the two departments
to co-operate and "iron out their
misunderstanding"”.

Th# Director cautioned drug

law enforcement officers against
the temptation of bribery by traf-
fickers and taid officers should
keep abreast of the methods of

. drug smuggling.

Mr loo said the Govern-
ment was training more officials
to deal with the drug problem
more effectively.

Me said the government would
in the future train officials from
the departments of health, the ju-
diciary and education in a“bid to
"rid society of the crime".

Mr Too thanked the British
Government for funding the

Farmers in demo over land

By TONI SITTONI

lore than 00 fn*mcra, who have
cen dispinccd by the construe-
inn of the Water Supply Dam at
hinkaini Village in Muran'ga
(islrict, yesterday staged a
eoceful demonstration In
Inirobi, demanding immediate
nmncnsnlion of 8HE3 million.

The formers marched from the
lity centre to Ardhl House, de-
moded nn audience with the
bmmisnioner of Lands,’ Mr W.

Incnnjn.
A spokesman for the delega-
ion, Mr Joseph Muchal

gnng'n, told the Nation that

since August last year, they had
bean waiting for the compensa-
tion for the 1,800 acres, which
were taken by the Ministry of
Lands and Housing for the water
project.

lie said that some families had
already been evicted "while we
have not received any compensa-
tion or been given alternative
land to move to."

Mr Ng'ang'a said the group,
which reprceented families of an

'estimated 800 people, "have been

subjected to untold suffering
mentally, psychologically and
financially. - -

He also said life hed become
hard for the farmers who could
not grow food eropa because they
could be thrown out any time.

He also said that a High Court®
order in July awarded them $h63
million as compensation, but the
City Commission "refused to give
us the money and proposed
|Eiltt)ecemeel payments of ShiB mil

n only".

Mr Gacanja later assured the
farmers that they would recede
all their money on SeflUmber 18\



