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CHAPTER ONE

11 BACKGROUND TO THE RESEARCH PROJECT

111 INTRODUCTION

The Beijing Platform for action calls for bringing a gender perspective to all structures,
institutions, policies and programs. Its paragraph on gender mainstreaming specifically
states that “governments and other actors should promote an active and visible policy of
mainstreaming a gender perspective in all policies and programs so that, before decisions
are taken, an analysis is made of the effects on women and men, respectively.” 1 This is
consistent with the approach of the United Nations Commission on Human Security
which quite successfully integrates gender concerns throughout their report. The report
concentrates on distinct but interrelated issues concerning conflict and poverty. These
include protecting people in conflict and post conflict situations, shielding people forced
to move, over coming economic Insecurities, guaranteeing essential health care and
ensuring universal education. The commission discusses for example the differential
impact ofI poverty on women as well as man and specific problems that women face as

immigrants or refugees. The report also recognizes the important role women play in

peace process including conflict resolution.

1United Nations (1995). “Platform for action and the Beijing Declaration.” Report of the Fourth World

Conference on Women , Beijing, China, 4-15 September.
United Nations ( 2003). Commission on Human security: Survival. Livelihood and Dignity. Accessed at

http://wvvw.humansecurity-chs.org/finalreport/index.html
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Inequitable access and control over resources including credit, land ,water, and time is
near universal between women and men. Women play a critical role in managing natural
resources and have extensive knowledge and experience of the water, land and energy
supplies that sustain households and communities. Yet their lack of land tenure or
inheritance rights and current trends such as water privatization, undermine their ability
to own, manage, use, and conserve these resources and to provide for themselves and
their families. Women’s limited title to land property and inheritance often means less
access to agricultural extension services and credit and translates into reduced access to
water and food. Women are still concentrated in the informal sector, where there are no
job or safety protections and those entering the formal wage economy tend to be
employed in the lowest paying jobs with the greatest environmental and safety hazards.
Women still earn less than men for the same work, outnumber men among those who are
illiterate. Women’s responsibility for domestic chores tends to mean that time is an
extremely limited resource for women-time to participate in community organizations,
time to study and time to earn an income. Thus women’s ability to protect their own

security and ensure the security of family members differs enormously.

Gender relations in Kenya have been characterized by discriminatory and inequitable
practices against women. These practices are embodied in the legal system and
administrative structures of Government. Discrimination against women is also lirmly
anchored in the customs, traditions and usages of various ethnic communities in the

country. One of the most pronounced aspects of gender imbalance in the country is in the



area of resource allocation and management.3 Despite the fact that women constitute over
seventy percent of the productive land based labour force in this country, land relations in
particular are based on laws, customs and practices which marginalize and disempower
women in terms of their right and capacity to own, manage and transfer land. The
likelihood of conflict increases substantially when such gross inequities characterize land
holding patterns particularly when a large landless or land - poor population has limited
livelihood opportunities4 Some degree of conflict typically characterizes a situation
involving competing claims to the ownership or use of the same piece of land. Whether
claims are grounded in formally recognized rights or in customary use, circumstances
involving a group of people, rather than individuals significantly intensify the risk of a
larger scale conflict. 5The social injustice and inequities that characterize land holding
and usage among the genders can lead to a conflict when mobilized by leaders who are

ideologically inspired to address poverty and political injustices.

1.1.2 RESEARCH PROBLEM

Environment and conflict research and policy interventions have focused primarily on the
linkage between natural resources and acute violence but have paid less attention the
gender dimension of this correlation. Paradoxically women are more active in

environmental and resource conservation activities especially land, which are widely

30denda, L. (2004) The National Land policy in Kenya: Critical Gender issues and policy statements.

Kenya Land Alliance. Issue paper NO. | Pg 3.
4Gray,L. and Kevane,M.(1999). Diminished Access, Diverted Exclusion. Women & Land lenure in Sub

Saharan. “ African Studies Review" 42 (2); 15-39.
5Sanjak, J, et. al,( 2004) “Land and conflict: Understanding the dynamic” Powerpoint presentation; World

Bank Land Thematic Group ESSD Rural Week Land Sessions” Washington



documented/” They play significant roles in interventions against the chronic food
insecurity which has a significant link to the conditions such as destitution associated
with marginalization exclusion and voicelenesss. Environment and contlict researchers
have neglected the opportunities to explore the gender, land and contlict linkage as a
pathway to cooperation, confidence building and peace. It is imperative therefore to
consider gender in land conflicts research and policy to help identify the specific

pathways involved and hence the entry points for intervention.

1.1.3 RESEARCH QUESTIONS

The study seeks to answer the following questions;
* How has gender aspects been manifested in land conflicts?
* How can the participation of women in decision making and peace building in
land based conflicts be promoted /enhanced?

* What roles can women play to prevent land conflict?

114 THEORETICAL FRAMEWORK

A brief overview of the most important modern theories of conflict, prevention and
resolution shows that they tend to neglect the gender specific relationship with and

responses to different conflict factors. The behaviourists or micro theories of contlict tor*

* Merchant.C. (1995). Earthcare: Women and the Environment Routledge: New York and Steel. B.
(1996). “ Thinking Globally and acting Locally?” Environmental Attitudes. Behaviour and activism”

Journal ofEnvironmental Management. 47. pg 14



example claim that the root causes are in human nature. Individuals react to an external
stimulus, translating individual frustration into a group reaction. Although there are
different schools within this theory, they all take a starting point the frustration-stimulus
response hypothesis and use this as a paradigm for the analysis of the individual within

the wider social environment.

Classical or macro conflict theories tend to focus their analysis of the roots of conflict on
the competition between groups for the pursuit of power and resources. They assume that
human are rational actors that can rationalize decisions, including ones related to
engagement of human conflict. Both micro and macro lack gender sensitivity in their
analysis. They do not consider that human beings apart from their ethnic, class, religion
identities that determine the stakes in particular conflict are also bound by their gender

identity. That is to say that an entire dimension analysis has been neglected by not

recognizing the gender difference argument.

It is on this line of thinking that this study takes off. The study uses the feminist theory
known as the “EcofeminisnT7 theory that rests on the basic principal that patriarchal
philosophies are harmful to women, children, and other living things to elaborate more on
the interrelations between gender and land conflicts. Ecofeminism is a sub type of
Feminism theory which seeks to answer such questions as what makes the environment a
feminist issue. What are some of the alleged connections between the domination ol

women and domination of nature? How and why is recognition of these connections

7King, Y. (1983). Toward an Ecological Feminism and a Feminist Ecology.” In Plant, J.(Ed). Healing the
wounds: The Promise o fEco-feminism. London: Green Print. Pg. 6



important to feminism, environmentalism and environmental policy? A feminist analysis
of the environment starts with the understanding that environmental problems derive

from the actions of large scale institutions and cultural arrangements that create

ecological distress.

This study shall also borrow ideas from the structural conflict theorists who try to answer
guestions such as whom or what is responsible for the generation of conflict? Who
identifies the conflict, and hence who will take action to remove the conflict. The gender,
land, conflict nexus is embedded in the structure of relationships and hence the actors
might not immediately recognize it. Men and women have different socially -structured
relationships to the environment .Quite clearly if there were no relationships in the
society, then there would ever be structural violence or conflict, because the basis for it

would not exist. In other words there would exist no structures to generate conflict.

1.1.5 CONCEPTUAL FRAMEWORK

The construction of a conceptual framework for sustainable integration of gender and
land conflict issues must begin with the exploration and definition of salient terms and
concepts. Gender just like ethnicity, race, class or religion is an important determinant of
individual or group identities. If conflict is about different needs, interests and
perceptions as we are told by conflict scholars, then gender identity becomes an
important determinant in creating, maintaining and ending violent conflicts and wars. But

before analyzing further, gender as an analytical tool in conflict must be defined.8

8 Makumi., M. (2000). Conflict. Theory, Process and Institutions of Management. Watermark Publications,
Nairobi. Pp 24-29



Gender is a concept that refers to a system of roles and relationships between men and
women which are determined not by biology but by the social, political and economic
context. Gender analysis refers to a multitude of methods and approaches that look into
the roles and relationships between women and men, and their access to and control over
resources. It is not only a cognitive tool for structuring and framing the interactions and
relations between sexes, but also a practical tool that cuts across needs assessment,
activities and responsibilities, resources, access and control, benefits and institutional
constraints and opportunities. In gender analysis access to and control over resources is
“one of the principal factors determining the economic and social well being of women
especially in situations of conflict and reconstruction, when their rights are violated on a
mass scale”9 This is especially true in countries with protracted history of war, famine,
environmental degradation, resource scarcity and highly conservative and male

dominated societies like Kenya.

An environmental conflict in this context is a conflict caused by the social injustice and
inequity in the distribution of resources. The inequity of land can lead to overuse of a
renewable resource. This overuse can also reach the stage of a destruction of the space ot
living.0 A case in point is that of Zimbabwe where an unequal distribution and
concentration of black small holders on communal lands has contributed to resource
degradation and added urgency to land reform. Conflict as used in this study therefore is

very fluid; referring to debate, contest disagreement, argument, dispute or quarrel, a

" United Nations Center for Human settlements. (1999). “ Women's Rights to Land, Housing and property
in post conflict situations and during Recostruction: A global Overview. “ Series No.9. Nairobi
DDabelko G. (1996). The Environment and conflict in the third world. Examining linkage, context and

policy. Occasional paper No. 12.



struggle battle or confrontation, a state of unrest turmoil over land. Conflict is viewed as

a process evolving over time and responding to and altering different underlying factors.

Land which is the preferred environmental resource of study is considered to be the most
fundamental resource to both men and women’s living conditions, economic
empowerment, to some extent their struggle for equity and equality. Over the years land
has become a limited resource due to “rapid population growth leading to competition
over land use and environmental , soil and land degradation, low prices for agricultural
produce, lack of access to productive resources amounting to production pressure on a
constrained resource”, in the words of Olson.” When there is a limited resource, then this
leads to conflict, prejudice and discrimination between groups who seek that common
resource. Once the hostility has been aroused, it is very difficult to return to normal
relations and an ongoing feud can arise.,2ZThe major issue is the growing differentiation in
Land control and questions of access and equity. A combination of state policies and

agrarian change has created various forms of differentiation which have an impact on

land relations.B3

Land tenure is, in brief, the social relations established around and that determine who
can use what land and how. A land tenure system and its set ot tenure relations are

interwoven and related to other societal structures and institutions, including family

" Olson .J. (1994). Demographic Responses to resource constraints in the Rwanda, Rwanda society

environment Project, working paper No. 7.
2 Abong, C. Bigagaza J. and Mukarubuga, C. (2002) Land scarcity, Distribution and Conflict in Rwanda.

Pp 65-66 in Lind, J. and SturmanScarcity and Surfeit; The Ecology of Africa's conflicts. Insitute of

security studies, South Africa.
BLfdry, C, (1996) Gender, Agricultural Production, and the theory of the household. Thejournal of

political economy. Vol.104. No.5. October. Pg 26.



structures and its marriage and inheritance systems. All these structures tend to reinforce
each other within a society: if there is a change in one of them, the others often modify
and adjust to that change. In other words, a person, household, or group of persons does
not possess, use, and transfer land independent of and isolated from other persons and

institutions.

There is mounting concern over the extent to which environmental stress is threatening
livelihoods, health and the fulfillment of basic needs, and harming the sustainability and
resilience of fragile ecosystems. Land degradation is intensifying conflict and
competition over natural resources, aggravating social tensions, and in certain volatile

situations, provoking or escalating violence and conflict. 1

As stated earlier, the majority of the rural poor population is the women who depend on
Agricultural produce for living. When they face such constrains such as lack of access to
land for agricultural production, the issue of food insecurity comes in. Food insecurity
contributes to grievance and suffering of people and may eventually lead to conditions
where violence may be inevitable. Even though the link between hunger and conflict is
disputed and far from clear, poverty is perceived as the seedbed tor developing unrest and

violence: “hunger anywhere threatens peace everywhere"

U Tvedt, t. (Ed) ( 1993). Conflicts in the horn of Africa: human and ecological consequences of warfare.

Uppsala: EPOS. Pp 38-39.
B Food and agricultural Organization. “ Gender and food security: Agriculture.”. Available online

http//\vww.fao.org/Gender/en/agri-e.htm



116 LITERATURE REVIEW

There is a very large body of literature on land tenure, and land reform. There is also a
vast amount of published material in the area of conflict management and resolution. The
same applies to the literature on gender. The challenge at hand is to bring this three
together, and enrich the smaller body of literature that intersects these three fields, | and
and conflict factors are being linked in different ways than in the past, with substantial
implications for the direction of policy, and for the effective management of conflicts.
This literature review takes a preliminary look at the existing body of research related to
land gender and conflict linkages in the Kenyan context. Although a rather new area of
research to Kenya, as it is elsewhere, it is important to policy making for conflict
management given that conflict continues in many regions of the country, and because

land is a prominent topic of debate in relation to the country’s equitable development.

Resource based conflicts, especially over rights of access to land, are increasing in
frequency and intensity. Whether caused by greed or grievances, land conflicts cause
serious social dislocations suspend or destroy income opportunities, create food
insecurity, damage the environment and frequently result in the loss of life. Poor
households bear the heaviest burdens of land-related conflicts for the simple reason that
their daily needs and future livelihoods are directly tied to their property rights. Their
land dependency ratio is high. Poor households face a high risk of becoming victims of

conflict if their fragile access to land is threatened further.

10



It is easier to define the boundaries of land as a resource unit.l lhe World Bank
summarizes the broader importance of owning land -access and control over land shapes
equity because land is still one of the major assets held by households; influences
efficiency because land is one of the economy’s main productive assets; underlies
sustainability of resource use, for its important for agricultural production and affects
governance because there is a strong link between land tenure and the prevention of
conflict.  In the context of land conflict, the sources of grievances among people and
groups that underlie disputes tend to result from achieving or retaining control over a
scarce resource. A distinction is often made between resource abundance and resource
scarcity as stimuli to conflict but the two do overlap and the dichotomy may be false one
since both scarce and surplus may impact a given area.'l In isolated rural areas, shortages
of level land, good quality soil may undermine productivity and threaten livelihoods. In
densely populated areas, land itself can be a scarce commodity. Two large scale studies
undertaken in the 1990°s led by Gunther Baechler and Homer Dixon attempted to
establish an empirical evidence for the relationship between resource scarcity and
violence.®D The Baechler project concludes that there is a relationship between
environmental threats of which it singles out Land degradation and conflict but that the

social and political context is critical in determining whether scarcities will actually lead

BJuma, C and Ojwang J.B.(Ed). In Land We Trust: Environment, Private property and constitutional
change. Pp 365-366.

T/ World Bank (2001). “Questions and answer on Land issues at the world Bank.” Prepared for the 2001
Annual Meetings of the Boards of Governors World Bank group and international Monetary Fund.
September 29-30, Washigton D.C. Available online, http: /Avww.worldbank.org/Documents/conflict.
BRicardo Raminez. (2002.) “ Land conflict management: A Conceptual map, “(FAO report on land
reform. Land settlement, and cooperatives.

B Renner, M, (2002), The anatomy of Resource wars”, Worldwatch Institute, Washington DC.

D Paluso, N. & Watts, M, (2001)Violent environments, Crnell University Press, Ithaca, NY. 2001



to violence. 1 The Homer-Dixon study puts even more emphasis on population growth

leading to degradation.

According to the Baechler studies, conflict is most likely to erupt in areas, remote,
mountainous or dry land locations, where environmental stress coincides with
competition for political power. With population growth and commercialization of
agriculture, more people are pushed into these marginal areas that are not only rugged or
arid, but also very prone to erosion and other forms of degradation.2 Resource scarcity
can be a factor contributing to conflict but resource abundance appears to be even more
closely associated with the potential for violence.Z3 There is no motivation to diversify
the economy when resources are readily available and countries in such a position are
likely to be sustained by the direct sale of these resources. When the state has access to
resource wealth, it can create a rentier economy and either buy off enough interest groups
to ensure compliance or invest in the means of repressing the population. The more
lootable the resource, the more likely that there would be an economic base for extending

any conflict into a lengthy confrontation.

Many conflicts have their origins in rural agricultural areas, which can no longer provide

sufficient food, other basic goods and services and employment opportunities for their

:| Baechler,G. Environmental degradation and acute conflicts as problems of developing countries”,
International workshop on Environment and security: Crisis prevention through cooperation, Berlin,

Germany 2000.
2 Hildyard, N. Blood, Babies and social roots of conflict”, in Mohamed Suliman, ed. Ecology, Politics and

violent conflict, Zed Books, London, 1999.
2B Chesterman,S & Malone, D. “ The Prevention-intervention dichotomy: Two sides of the same coin”, in

W.Maley et.al eds, From civil strife to civil society and military responsibilities in disrupted states, United
Nations University Press, Tokyo, 2003.



resident populations. Such areas provide many people with low opportunit) cost \sho
might be willing to choose violence as a means of income earning. Rural communities
suffer in conflicts when pushed oil' their land by investors so as to eliminate any
interference while the invaders prospect for mineral wealth. Given this reality, it is
understandable that villagers impacted by conflict will relocate to camps on the outskirts
of large towns that are managed by government agencies while others would gain access

to vacant land which has not been developed.

Rights to use and control land are central to the lives of both genders in countries where
the main sources of income and livelihood are derived from natural resource. The lack of
land rights by women for example indicates that they are victims of discrimination since
land is considered the most fundamental resource to women’s living conditions,
economic empowerment and to some extent, their struggle for equity and equality within
a patriarchal society. Weak legal, institutional and traditional/customary protections feed
heavily into the gender dimension of the land and conflict picture. Conflict over land,
particularly involving land access and rights, disproportionately and negatively impacts
women. In conflict and post conflict situations many men have either been killed or gone
missing, causing a sharp rise in the number of women headed house holds. Women who
do not have formal rights to land and property are left without the means to create stable
and sustainable livelihoods. This situation contributes to poverty and perpetuates a cycle

of social and political inequality that provides fodder for future conflict.



People with insecure tenure rights are often indiscriminately or forcibly removed from
their land. In Kenya, the statutory law is non-discriminatory, but in practice women are
bound by traditional customary laws which do not recognize women’s capacity to own or
inherit land or property in their own names, except via a system of vicarious ownership
through their husbands or fathers. Bina Agarwal argues for women’s independent rights
as follows: ‘in making the case for women having rights in land | mean effective and
independent rights, and by independent rights | mean rights independent of male
ownership and control. In other words, | am not talking about joint titles, which have
several disadvantages for women’.24 Where communal rights to land often conflict with
statutory laws which require title deeds to establish rights over land, women’s rights to
and or property become even more uncertain after conflict. Displaced populations who

have no traditional rights to settle on the land and have no title deeds for the land thus

finds themselves rendered homeless.

I fthe situation o fwomen regarding land and property rights whether under customary or
statutory law is precarious in times ofpeace, it is even more so in situations of conflict,

says Makumi Mwagiru ofthe Institute of Diplomacy and International studies.

The likelihood of a conflict increases substantially when gross inequities characterize
land-holding patterns particularly when a large landless or land poor population has
limited livelihood opportunities. Grievances over unequal distribution of resources that

are deeply rooted in a strong sense of injustice also increase the probability of violence.

24 Agarwal, B. (1994). A Field of One’s Own: Gender and Land Rights in South Asia. Cambridge:

Cambridge University Press. Pg-18-19
5 Makumi Mwagiru. (1998) Women and Land Rights in situations of conflict & reconstruction. A case

study of the Rift valley province of Kenya. Nairobi.CIDA
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Violence in this scenario is considered as a just seeking means for the breadw inner of the
household. A positive relationship between poverty and environmental degradation has
been identified, lending support to the hypothesis that poor producers will systematically
degrade the resources on which they depend if they have no alternatives. Conditions
threatening the livelihood of the poor could lead to violence and in many cases rural
community and agricultural issues are at the heart of the problem. For example, the so

called “sons of the soil” conflicts are mainly centered on agricultural land taken by
immigrants. 282 The other angle of this argument proves this hypothesis wrong. A study
undertaken at Machakos  indicates that poor producers actually increase value of their
land through various conservation investments. A similar study done in western Kenya
also indicates that poor smallholders have planted trees on their plots adding to its value.

In this case we can argue that if resources are scarcer and people are poor, they value

what they have that much more.

According to a UNCHS (Habitat) official, Rainer Nordberg, even though the immediate
reason for displacement of populations is civil war, overpopulation linked to land
degradation and scarcity of arable land is often a prime reason for unrest. In many
countries affected by civil strife, the whole system of land tenure breaks down. This can

trigger new conflicts and dissuade farmers from resuming production and prevent

displaced populations from returning home.

2 Fearon, J. D. and Latin, D.D (2003) Sons of the soil, immigrants and civil wars. Stanford University, CA.

Available at http://www.yale.edu/ccr/latin.doc
27 Barrow, E. (1996) The Drylands of Africa. Local participation in Tree management. Initiative Publishers,

Nairobi. Kenya


http://www.yale.edu/ccr/latin.doc

Lack ofsecure access to productive resources, especially land, water and forests, is one of
the main causes of hunger and poverty and a significant contributor to environmental
degradation and conflict. We recognize that when rights to land are made more secure and
equitable that the productivity and incomes ofthe poor rise; there is an uptake o fsustainable
resource practices; resource based conflicts are reduced; and societies generally achieve

improved levels ofpeace, security>=and democracy. "5

1.1.7 JUSTIFICATION OF THE STUDY

The lack of women’s access to and control over land has environmental implications. In
order to arrive at ecologically equitable development it is important that land users can be
certain that investments in improving land result in tangible benefits for them. This
presupposes secure tenure for the family as whole as well as reliable distributive
mechanisms within the family. Where women cannot be sure of either, they tend to

follow short term survival strategies that may contribute to environmental degradation.

Enhancing women’s rights in land use contributes to the general empowerment and self

determination of women. Yet women are often excluded, not only by tradition and

religion but frequently even by modern bureaucrats, party politicians from direct

partici()Bation in crucial decision making process thus do not have the opportunity to
0

ensure that their needs are adequately met. Ownership of land or, at least long term

security of user rights may strengthen women’s bargaining power within the house hold,

the families and the communities . It may also give women the base on which to begin8

2X Land and Conflict. ECOSOC 2005 high-level segment. Ministerial Roundtable Issues Paper New York.
30 June 2005

16



forming alliances and networks to advocate for their interests at higher levels of policy
and law making, in the designing support programs which they would want to benefit

from and in their relations with the management of development projects.

There is a major deficit of skilled and motivated people who fully understand the
complex issues involved and their inter-linkages and can define and manage the
necessary actions to reduce the threats to peace arising from land conflicts and growing
competition for resources. This study shall therefore inform the academia of the
opportunities arising where motivated individuals will be able to follow productive and
satisfying careers while making valuable contributions to improving the prospects for
peace and environmental security across the world.

The study will add value to the limited literature in the Gender land and conflict nexus.

The output from this study shall inform policy makers on the relevance of the gender

component in land conflict and the inclusion of the gender aspects in the forthcoming

land policy in Kenya.

1.1.8 STUDY OBJECTIVES
The overall objective of this study is to identify and asses the extent to which gender
aspects can be of help in identifying the specific pathways involved and hence the entry

points for intervention in resolving land and conflicts research and policy.

17



Specific objectives include;
» Identify the conceptual and empirical gaps in understanding the inter-linkages
between conflict, gender relations and land.
e Contribute to the further development of conceptual tools for researching land and
conflict linkages.
» ldentify gender issues that contribute to and/ or impact on land conflict.
e Suggest policy interventions critical in integrating gender in the Land reform

process in Kenya.

1.1.9 STUDY HYPOTHESES
e Acute land degradation and resource scarcity also contribute to the increase in the
value and control over land as a resource.

« *Women and men have different relationships to these institutions.

e Land conflict is gendered.

1.1.10 RESEARCH METHODOLOGY

Data Collection

Primary and secondary sources of data will be employed. Interviews and structured
questionnaires will be distributed to women and regional and key government
representatives in relevant ministries (Agriculture, Lands and Gender) Literature on
Kenya land policy, land laws. Land and conflict Irom books, journals, official documents,

internet documents will be collected synthesized and used as secondary data.

18



Emphasis will be put on getting qualitative data. In- depth views of respondents will be
sought on Gender land and conflict linkage. It is hoped that key data including such
important issues as data availability, misconception and miscommunication of gender-
land and conflict linkages of its broader policy implications, interdisciplinary research in

Kenya will also be revealed through Literature review, interviews and questionnaires.

Data Analysis

With the aid of a computer, quantitative data received from the interviews will be
analyzed to assist presentation and collation of research findings-(Excel). As far as
appropriate and practicable, tables and figures will be used to capture the required
information. Throughout the research, effort will be made to provide answers to the

questions raised in the research problem. Analysis of the research findings will be based

on the conceptual framework of the study.

Qualitative data derived from field notes and reading will be evaluated and analyzed to

determine the adequacy of the information and the credibility, usefulness, consistency

and validation of the hypotheses.
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CHAPTER TWO.

2.1 GRIEVANCESAND TENSIONS OVER LAND IN KENYA.

2.1.1 INTRODUCTION

This chapter looks at the combination of sources of grievances, tensions that have
escalated into conflicts over land in Kenya since colonial period. Emphasis is placed on
genesis of Land tenure failures and insecurity; competing land claims and uses; land
holding inequities; endogenous population increase; an increase in commercial
agriculture and extensive land use over limited land resources; Exogenous populations
immigrating into lands and communities with established tenure regimes; Confusion
among the three sources of rules; Customary' rules, official law and land markets; and

disagreement over arbitration procedures and the legitimacy of the mediating

organizations.

2.1.2 LAND TENURE FAILURES AND INSECURITY

People have fought over land since the beginning of recorded history. Population growth
and environmental stresses have exacerbated the perception of land as a dwindling
resource, tightening the connection between land and conflict. Land is often a significant

factor in widespread violence and is also a critical element in peace-building and

economic reconstruction in post conflict situations.

In the context of land conflict, the sources of grievances among people and groups that

underlie disputes tend to result from achieving or retaining control over a scarce resource.
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In this case the resource will he one or a combination of land , water, trade routes,
renewable and non-renewable resources on/under the land, infrastructure etc. Some
scholars such as Fisher2} have argued that many of the sources of grievances though
common to many societies do not necessarily shift into a conflictive situation or into
hostilities. In fact, most land tenure systems tend to be resilient to change and can absorb
turbulence, but only to a limited extent. Beyond certain thresholds, they can begin to
break down. “Serious land conflicts tend to be generated by an accumulation of different
sources of tension which result in the erosion or abandonment of previously accepted and

socially recognized rules of access to and use of land and other natural resources.” "™

Mathieufl shares the same views as Fisher when he brings out the case of Kivu, in which
tens of thousands of people lost their lives and many more were made homeless. In this
case, the deep causes of conflict were intermingled massive in migration by different
ethnic groups seeking land, the dispossession of increasing number of small farmers as a
result of land sales by chiefs, uncertainty and confusion over whether migrants were
citizens of Democratic Republic of Congo and political manipulation by rival parties and
personalities. In other words, competition over scarce land, together with lack of off farm
opportunities, frustration, and lack of hope for the youth... may create a context of

instability where other trigger factors like political or ethnic manipulation may lead to

violent conflict.

DFisher, L.(1996) Seeking common cause in the commons: Opportunities and callenges in resolving

environmental conflicts. The common Property digest, October, 3-5.
I FAO (2001). Land tenure, natural resource management and sustainable livelihoods. A report for World

Food Programme. Land Tenure service, FAO: Rome. Italy.
3l Mathieu, P., Mugandgu Mataboro, S. & Mafikiri Tsongo, A. 1998. Enjeux fanciers et violences en
Afrique: la prevention des conflicts en se servant du cas du kivu (1940-1994)”, in land Reform, I-AO. Issue

No.2. Rome, lItaly.



kxogenous populations immigrating into lands and communities with established tenure
regimes, the increase in populations and diverse cultural backgrounds are a source of
grievance, especially when the immigrant’s access to land has no specific time limit, nor
does it conform to customary rules. *2In Kenya, for example land conflicts are as a result
of the above mentioned tensions and many more as shall be highlighted later in this
chapter. These tensions began at the time when the British colonialists evicted indigenous
nomadic pastoralists that is the Kalenjins, Maasai, Samburu and Turkana from the most
fertile land in the rift valley in the west and recruited non-indigenous agricultural
labourers from the neighbouring provinces to work on their farms, particularly Kikuyu
community from the central province. During the 1960’s with the departure of the
colonialists, from the white “farmlands”, the non-indigenous agricultural labourers on the
European farms took advantage of the land buying schemes offered by the president
Jomo Kenyatta and bought the land they hard worked on for the white colonialists.” The

nomadic pastoralists who had been evicted by the colonialists were there by denied

access to land they believed to be rightfully theirs.

This situation was largely maintained throughout the KANIJ period until 1992-1993
when the non-indigenous agriculturalists were ordered by the government to leave the rift
valley and return to their homeland in the central province. This order and the consequent

violent displacements coincided almost exactly with the amendment of the Kenya3

2 Ramirez, R. (2002). A conceptual map of land conflict management: Organizing the parts of two puzzles.

SD Dimensions. FAO. Rome, Italy
3B Human Rights watch (HRW), June 1997, Failing the internally Displaced: The UNDP Displaced persons

program in Kenya. Human Rights Watch.
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constitution to permit multi-party politics in September 1991 1.Soon afterwards, parties
were formed along tribal lines, with KANU officials paying landless youth to harass and
force mainly Kikuyu people out of their homes and constituencies. 1he major periods of
violence and displacement centered around the 1992 and 1997 elections and the main
perpetrators of the violence in both these elections were predominantly dispossessed

Kalenjin and Maasai supporters of the KANU government against members of opposition

groups.

Endogenous population increase leading to intensification in resource exploitation and
degradation led to tensions in the affected community. Exploitation and oppression
against the colonized communities who were hoarded in reserves to create room for
intensification of agriculture by settlers using forced native labour led to massive
landlessness mostly in the parts of the settler agriculture and vibrant economic activities

in Kenya. This led to poverty, discontent and hopelessness. It also led to land pressure,

overstocking and soil degradation.

After independence Kenyans wanted the land that they had fought for but the government
was faced with the need to sustain the settler economy in order to sustain the economic
development. The situation became more complicated when the government retained
policies and laws inherited from the colonial regime with regard to land ownership and
use. Most of the communities did not get back their land. The British government made

sure that the rights of those who opted to settle in Kenya were safeguarded. Such changes3

3 Government of Kenya. Constitution Article 19. oct 1997. Government Printers. Nairobi. Kenya, pg 74
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Within the endogenous population arising from shifts in social consensus, he they caused
by internal issues like increased pressure on resources from endogenous growth or from
external sources- new markets driving demand for sources previously untapped are a bed

rock for tensions.

The land that was availed for redistribution to the landless Kenyans was on the basis of
the willing buyer willing seller. This further increased the tensions because most
communities that had lost their land witnessed their land being individualized to those

who could afford it at the market place.

2.1.3 COMPETING LAND CLAIMS AND USES

Government land appropriation and resettlement schemes are notorious for causing
conflict and tension related to competition for land uses and claims.™ In the 1970’s the
Kenyan government reverted to a system of settlement fund trustees. Corruption and
mismanagement of these scheme resulted into settling only those that were politically
correct leaving out the squatters conflicting over the very lands that was meant for their
settlement. It was realized that the settlement schemes were not sufficiently addressing
the problem of the land less and so the government encouraged the purchase of land
through companies and farming cooperatives by the land less pooling resources together.

The cooperatives were abused by the politicians as a means of swindling land hungry

peasants.3%

P USAID. Office of conflict management and mitigation. A toolkit for interventionm; Land and conflict.
3 The insights of the origin of land related conflicts was provided by Mr. Alphonse Nyukuri a former land

adjudicator in Kenya inthe 1970’s.
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Kenya has on several occasions witnessed violence erupting in the Rift valley as a result
of Pastoralists and farmers competing over the same land use or for vastly different uses.
The warring clans of pastoralists facing resource scarcity kill each other during cattle
raids as they search for productive grazing land and reliable water sources. Although the
Kenyan Constitution ensures access to the rangeland for traditional users, privatization
has still taken place on some of the better grazing land where the government has
encouraged Western-style ranching. On higher ground, wet season grazing has been
replaced by maize and vegetable growing. Creating National Parks has further reduced
access to traditional grazing areas, increasing competition amongst pastoralist groups.'7
Whether claims are grounded in formally recognized rights or in customary use,

circumstances involving groups of people rather than individuals significantly intensify

the risk of larger- scale violent conflict.

The increased competition for land is also linked to the desire of private investors,
whether national or International, to gain access to land for a variety of purposes, ranging
from commercial production to speculation to mining. In Kenya the local inhabitants ol
the Kilifi district where Tiomin was discovered were forcibly moved by the government
to other areas. There were issues raised over proper compensation for their lands, their
resettlement, and a posting of security bond by the mining company so that their land will
be restored to its original form once mining is over. The villagers disputed the amount
offered by Tiomin. Tiomin is offering approximately $110 per acre as a one time fee and3

37 Berger, R. (2003) Conflict over natural resources among pastoralists in northern Kenya: a look at recent
initiatives in conflict resolution’, Journal of International Development. 15:2, pp 245-247.
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$30 per acre as the annual leasing rate. This amount cannot secure the villagers a similar
plot in similar conditions anywhere else in Kenya they complained.

Ihere were allusions of use of violence of halting the mining project. The south coast
council of imams and preachers while advocating for the right of the villager to be
allocated their plots and be compensated, stated that “Not an inch of that land is going to
be mined before allocation is done unless the government wants to see chaos and
bloodshed.”  They also twin the compensation claim with environmental hazards and
contended that “coastal people would rather die from police bullets than from a

radioactivity emitted from the titanium project.’

Over the past one year, over 2000 families have been evicted from Samburu forest in the
Rift valley, slum families in the Balozi estate in Nairobi and the Timau evictions. The
heavily armed security personnel descended in Karuri (Nyayo) settlement scheme a
village in Timau central, Meru district and proceeded to systematically destroy houses,
schools, granaries and livestock. Television footages showed a number ol elderly people,

women with babies strapped on their back, the sick and children stranded in the forest.

The Ogiek community who live in the Mau forest claim that the settlement scheme totally
interfered with their customary land tenure that allowed communal sharing of land and
resources besides a peaceful co-existence of both human needs and the environment
protection. There has been much mistrust, suspicion, conflict, competition and even8

3B Daily Nation (2000). The Insights of the Tiomin Project. Wednesday, June 15,. Nairobi, Kenya.
P Opiata.0. & Odenda, L (2005) The East African Standard. Nairobi. Kenya June 26.
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rivalry between Kenyan communities and ethnic groups competing for power and control
over natural resources leading to the current invasion trend of the Ogiek ancestral land
under the guise of settlement and conservational purposes. The Colonialist protected their
interests through buffer zones, which ended up being forests, as informed by the forest
legislation Cap 385, while the KANU regime used Human shields against persons it did

not trust.0-

One interesting case was that of the Maasai wanting their land which they reiterate that
they had signed an agreement with the British Government. In the month of August 2004,
the Maasai Dressed in traditional regalia handed a petition to the Kenyan lands and
justice ministries and demanded compensation from the United Kingdom. The one
million hectare area is now subdivided among some white farmers, who own ranches,
and black Kenyans, who practice small-scale farming. The Maasai wanted the white
farmers to be evicted and compensation from the British for the land occupied by the
black farmers. But the Lands and housing minister Hon. A. Kimunya had this to say to
them. “There is a difference between a treaty signed between the Maasai and the British

and between them and the Kenyan government. This government has no treaty with that

community,” he explained.

2.1.4 SOURCES OF RULES
Confusion among the three sources of rules; customary rules, official law and land

markets expressed in different interpretations (of legal designations, zoning, common@

40 Towett, J. Mau Forest Complex on the Spotlight; Kenyan’s must be told the truth. Nairobi. Kenya
Access at www.ogiek.org/news/news-spotlight.htm
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property, private, open access, boundaries) and their administration (voice and
representation, perception of fairness of procedure, transaction costs) are issues that

cause the accumulation of tension. Land tenure rules constitute a web of interests, forms

of holdings, and rights.
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Box 5:

Formalisation of RIGHTS

Formal property rights may be regarded as those that are explicitly acknowledged by the state and which may be
protected using legal means.

Informal property rights are those that lack official recognition and protection, but recognized by customary or local
laws and/or authorities. In some cases, informal property rights are illegal, i.e., held in direct violation of the law An
extreme case is when squatters occupy a site in contravention of an eviction notice

Extra legal rights: informal property may be "extra-legal*, i.e., not against the law, but not recognized by the law In
some countries, "customary" property held by rural indigenous communities falls into this category

lllegal property holdings may arise because of inappropriate laws; e g., the minimum size of a farm may be defined by
law whereas in practice farms may be much smaller as a result of informal subdivisions among heirs They may also
be illegal because of their use, e.g., the illegal conversion of agricultural land for urban purposes.

The combination of the different interests, power relations, and forms of holdings, types
of rights and grouping of rights constitute a compounded set of sources of tension. It
becomes more complex when uncertainties regarding the rights of different groups are

aggravated by the plurality of law's and systems of regulation for control over land.4

2.1.5 LAND HOLDING INEQUITIES

The Land-holding inequities in Kenya is believed to have resulted into the uprising of the
MAU MAU movement. It is worth noting that the likelihood of violent conflict increases
substantially when gross inequities characterize land holding patterns, particularly when a
large landless or land-poor population, the displaced native Kenyans for this case, has
limited livelihood opportunities. The stakes are even higher when a marginalized
population literally depends on a small piece of land for subsistence and survival .The

natives felt that there was too much injustice from the white settlers which increased the

probability of violence.

4 Cotula.L. et.al. 2004. Land tenure and administration in Africa: Lessons of experience and emerging
issues. International institute for environment and development ( MED). London.
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Ihe government programme to transform nomadic pastoral areas into settled agricultural
regions has been marked by conflicts over the subdivision of group ranches. At Ndoto
group ranch adjacent to the Ndoto hills in Samburu district in northern Kenya, an
interesting scenario has unfolded. On September 2, 1981 nine prominent individuals in
the district presented themselves to the then land adjudication committee and sought to be
allocated plots of varying sixes within the 54,000 acres adjudications area. At the end of
the meeting a total area of 14, 350 acres had been given to the nine so that they could
initiate development in the area. Inhabitants of the area had no idea what went on until
late 1993 when they sat as a group to deliberate on whether to sub-divide the area or not
to. The people for whom land was to be sub-divided numbered about 14,000. The total
acreage left for them was 39,650 acres, about 2.83 acres of arid land with no economic
viable use. It was then that the land adjudication which had remained unchanged since
the allocations of 1981 realized the absurdity of their unanimous decision then to “initiate
development”. They resolved to reduce the acreages of the nine individuals from an

excess of 1,000 acres to 20 acres each. The matter remains unresolved today.4

2.1.6 DISPLACEMENT AND RETURN OF POPULATIONS.

Resettlement schemes and /or violent conflicts can displace people from their homes and
lands. Tension and violence often accompany the initial displacement and can also be
part of the dynamic when displaced people return to their place of origin, especially when
others have since taken up occupancy, (see Annex | ) lhe table shows the location and

number of IDPs in Kenya.

£Juma, C. & Ojwang, J.B, (eds). (1996). In Land we Trust: Environment, private property and
constitutional change. Initiative publishers: London. Pg 250.
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2.1.7 ARBITRATION PROCEDURES

In Kenya the courts are clogged by land conflict related cases. The so called land
tribunals are also clogged up with land related cases which are awaiting arbitration. Cases
involving land are fatal and can lead to death. Family members light over land but the
problem is that we have no mechanism of solving. We either say we want to go to Elders
others say it is the Chief others say it is the lawyer others say it is surveyor. Each case
depends on itself but then we need a general policy on that and then the speedy

expedition of these cases.43

The report of the commission of inquiry into the illegal/irregular allocation of public land
popularly known as the Ndungu report# has created more confusion. At a function
organized by the Law society of Kenya immediately after the release of the report, it
came out clearly that the document could even be inaccurate and therefore fails the test of
authenticity. Kenyan authorities hardly keep proper records on any dealings and land
transactions. Most local authorities have poor record keeping while others have no idea of
the amount of public land under their jurisdictions. The district land registries are not any

better. Thus the Ndungu report could not in many cases access accurate information.

Matters are complicated by the fact that section 75 of the constitution was designed to

protect private property especially land acquired during the colonial period. Any attempt

A This are words of commissioner Mohamed Swazuri contributing to chapter 11: (.and and property, of the

Costitutional review commission of Kenya at Bomas on the 9 September 2003.
44 Southhall, R.(2005) The Ndungu Report: Land and Graft in Kenya in Review ofAfrican Political

economy 103, March 2005. pp 142-151
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to dispossess alleged defrauders is likely to founder on this provision because it could
easily be declared unconstitutional. Ihe existing legal framework is therefore ill prepared

to solve the land question.48

2.1.8 INCREASE IN COMMERCIAL AGRICULTURE AND EXTENSIVE LAND USE
OVER LIMITED LAND RESOURCES

Government interventions and establishment of agricultural projects and commercial
farm enterprises add further elements of instability to land relations. In 1977, Sakwa
location in Kisumu district, there were people who were displaced by the South Nyanza
Sugar Company limited to set up its nuclears sugar plantation, known better as Sony
Sugar company limited .Many bought land and settled in the peripheries of Sakwa North.
These people have lived in their newfound land as squatters because they are constantly
harassed by those who sold them parcels of land and the provincial administration at the
local level. The matter is complicated because the transactions were on a gentleman's
agreement, or were signed on papers not provided by the lands Registry. The very people
have turned against them 27 years after willingly selling them land. The chiefs and

village elders have ganged up to invade the people’s homes, causing wanton damage to

their property.

The injustices over land are being felt by the international community too. At the moment
Denmark's aid to Kenya worth euro 20 million is being withheld as the Kenya

government is accusing a Danish organization of undermining its land policy and fuelling

45 0sogo Ambani- Truth and justice team might solve land crisis. East African Standard Wednesday. July

27,2005
46 East African Standard- Nvanza sugar cane squatters look to Kibaki for assistance. Friday July 22, 2005
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violence. In Denmark, the press and organizations focus on Kenya's ruling elite and their
large properties as the relations between Copenhagen and Nairobi are getting sour Ihree
employees of MS-Kenya, including country director | otte Grauballe, have been told their
working permits will not be renewed due to their engagement in Kenyan land policies.
According to the Nairobi government, MS-Kenya has actively contributed to land
conflicts in the country by promoting calls for land to be redistributed to the poor.
In Denmark, meanwhile, the press and local organizations are continuing to use strong
rhetoric against the Kenyan government. A row of articles in the Danish press focus on
the injustice in Kenyan land policies and the wealth ol Kenya's ruling elite. Ihe articles

are often accompanied with photos from Kenya's slums.47

When several sources of grievances are present at the same time, a situation may become
compounded and 'flip' from a balanced dispute to a conflict and hostilities. This flip may
be precipitated when one social group seeks to force its agenda on others for political
purposes or exploitative aims. A dispute situation that may have been held in balance tor
years may be catalyzed into a conflict as a result of external interventions, changes in

weather, challenges to leadership structures, weak administrative systems, or changes in

rules and laws.

47 Afrol News: Hanes muzzle Kenya over land policies. Accessed at www.afrol.com/articles on
26/07/2005
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lo begin with, Men and Women have different gender based roles and responsibilities in
their own lives, families, households and communities. They have different knowledge of
access to, and control over land and different opportunities to participate in decisions
regarding land use. This section gives a summary of the outcome of a study undertaken
on men and women’s access to and control over land in different parts of the country.
The study evolved out of a need for increased insight into gender differences in access to

and control over land and the implications of insecure access to land for households in

times of conflict.

The objective of the study was to identify and assess the extent to which gender aspects
can be of help in identifying the specific pathways involved and hence the entry points
for intervention in resolving land conflicts. It was anticipated that such information could
contribute to: (i) an enhanced decision making power of women in their efforts to obtain
more secure access to land within the framework of existing legal, customary rights,
regulations and practices, (ii) inclusion of gender aspects in the forthcoming land policy
in Kenya (iii) improved agricultural productivity, of especially women farmers, and

improved food security at the household level due to an increased security of land tenure.

3.1.3 KEY FINDINGS

The key findings were based on the outcomes of 150 questionnaires administered in three
districts located where conflicts occurred in the early 1990’s in the Rift Valley Province

(Mt Elgon, Uasin Gishu and Laikipia) and focus group discussions held with traditional

rulers, opinion leaders, teachers and community members.
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Importance o fthefarm sector

Ilie study confirmed that farming activities were the main source of income in the
province, a region that is well known for both its food and cash crop production. Most of
the crops grown were partially sold and partially consumed by the household. Many
households, however, were experiencing problems in accommodating the nutritional
needs of the household due to an increased competition for farm land, an increased
migration of young farm labourers to urban areas, a change of farming systems, an
increased cultivation of less nutritional crops, a decrease in productivity due to a lack of

credit among farmers and increased laziness among men.

Sources of credit usedforfarming activities

Farming activities were mainly financed by the farmers themselves, followed by monies
received from spouses, moneylenders, relatives and friends. Women often financed their
farming activities with funds obtained through trading activities and contributions from
women groups (chama). Remarkably few farmers used formal financial institutions, local
saving groups and/or Community Based Organizations to finance their farming activities.
Incomes derived through farming activities were mainly spent on the education of

children, the purchase of food and clothing, an expansion of farming activities and health

care.



Gender division oflabour

A clear division of labour existed with regard to (arming activities performed by men,
women and children. Men were actively involved in land clearing, land preparation and
planting cash crops, whereas women were more involved in activities such as planting
lood crops, watering the crops, storage and food processing. Children were responsible
for chasing away birds and rodents, w'hereas all parties were engaged in activities such as

weeding and harvesting.

Men generally allocated more hours to farming activities than women did. \Women,
however, were responsible for a larger number of reproductive activities performed in
and around the house, in addition to their productive and community management

activities. As a result, women performed more tasks, had greater responsibilities and

worked longer hours than men.

The intercropping of cash and food crops by women on their husbands’ farm plot(s) was
a common practice observed in the province. Men generally controlled the incomes
derived from this activity. In addition, they often assisted their husbands in farming
activities on his farm plot(s). This obligation had shifted from being a legal obligation
that is according to traditional law to more of a moral or economic obligation. Most
women were compensated for their assistance either in cash or in kind, but few were ol
the opinion that they were sufficiently compensated for their hard work, as they were

seldom given fixed assets. Men, on the other hand, seldom assisted their wives on her

farm plot(s).
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A small number of men and women worked as farm labourers on the fields of others.
Although male and female larm labourers were said to receive equal pay for a day’'s
work, the study showed that male labourers received higher daily wages as compared to
female labourers. 1 he difference was ascribed to the tougher tasks performed by men and

their longer working hours.
Changing roles and responsibilities o f women in thefarm sector

The study revealed that women's roles and responsibilities had increased in the farm
sector since independence. This was ascribed to changes in the gender division of labour,
an increased involvement of male household members in non-farm activities, increased
financial and nutritional needs of the household, and the desire of women to become
economically independent. Women had become increasingly involved in both cash and
food crop production, and farm related trading activities. Their greater involvement in
cash crop production was remarkable because this activity was traditionally only open to
men as it could increase one’s ownership rights to the land. It was feared that if women
were to obtain such rights, land could be lost to another clan or lineage in case of
marriage. The increased need for labour paved the way for an increased involvement of
women in cash crop farming, thus making their involvement socially acceptable. Their
greater involvement in food crop production was ascribed to an increased need of
households to become self-supporting, an increased demand for their labour to meet the

financial and nutritional demands of the household, the unsuitability of the land for cash

crop production and the shorter production cycles of food crops.
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Access to land

Hie median size of farmlands cultivated by households in the study area was three acres.
Ihe largest median sizes were observed in the Uasin Gishu district, the smallest in the
Mt. Llgon and Laikipia districts. These differences were related to variances in

population densities in the districts and the availability of land suitable for farming

activities.

Most respondents were of the opinion that men and women had equal access to land in
their communities, as the land use rights of lineage and clan lands were open to both
sexes. Further questioning, however, revealed that women’s access rights were less equal
than initially assumed, as their rights were generally secondary rights. Those who
indicated that men had greater access to land explained that men were traditionally
considered to be the custodians of family property and the patrilineal inheritance system,

the dominant inheritance system applied in the three districts, favoured men over women

in terms of land acquisition.

Access rights ofdifferent categories o f women to land

Differences in access rights to land were observed, not only between women and men,
but also between women. The study revealed that the access rights of widows with
children and biological daughters were slightly more secure than those of step or adopted
daughters, widows without children, women with physical disabilities and women
involved in a consensual relationship. Access rights of all categories, however, strongly
depended on the presence of a father or husband and/or their relationships with his

relatives. Many women feared that they would be among the first to loose their access
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rights to land it the demand for land continued to increase, making them not onl\
vulnerable in terms of opportunities to generate an income but also in terms of food
security. A comparison of the perceptions of men and women with regard to women’s

access rights to land revealed that men generally had a more positive view of their rights.

Impact of marriage on access to land

The study showed that marriage had a strong impact on especially women’s access rights
to land among the patrilineal societies studied. Women generally gained secondary access
rights to their husbands’ land through marriage, but lost primary access rights to their
own lineage land at the same time. Women’s inabilities to retain control over their own
lineage land after marriage were persistently seen as a source of insecurity to women. It
was therefore recommended that women had to try to maintain access to their lineage
land, for example, by renting the land out or by planting cash crops. By doing so, women

would not have to “re-apply” for land upon return to their own lineage in the case of

widowhood or divorce.

Common means ofacquiring land

Most households acquired land through male household members, mostly through
inheritance from a father. In cases where female household members had acquired land it
was usually through inheritance from a mother or through the allocation of land by a
spouse. Most of the households who had obtained land through inheritance from a mother
were located in the Uasin Gishu and Laikipia districts. lhis could be related to the

presence of the Kikuyu communities who believe that children belong to their mothers.
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Ver> lew households had obtained land through purchase, although this was also

mentioned as a common means for acquiring land in the communities studied.

Most of the respondents claimed that men and women had equal opportunities to buy
land, as it mainly depended on the financial standings of the individuals. Ihose who
indicated that it was easier for men to buy land ascribed this to the fact that traditionall\
men had the right to own land, also men were richer than women and women were more
interested in acquiring personal effects rather than land. A few respondents indicated that
it was easier for women to buy land with funds obtained through their trading activities.

Men generally had a more positive view of women's abilities to purchase land compared

to women.

Control over land

While most men and women had access to land, few actually had control over the land
they cultivated, as this was strongly linked to land ownership. Land ownership was
largely vested in lineages, clans and family units. Differences, however, could be
observed between the sub-regions, districts and communities due to variations in social,
economic, cultural, ethic, historic, demographic and political developments, family units

owned most of the land in the studied districts.

Control over land was largely ascribed to men by lineage, due to the higher status
allocated to them by society, the advantages accorded to men through the patrilineal

descent system, the leadership roles executed by men at the household and community
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d theii relatively better financial positions. furthermore. men had greater means

Cciuiring land through inheritance because the patrilineal inheritance system favoured

men over women.

Traditional barriers to women's acquisition of land were beginning to break down in the
N egion. An increase was observed in land ownership among women within the
communities studied due to an increased purchase of land by women and an increased
receipt of land by women as gifts from parents, grandparents and/or spouses, |and

ownership among women, however, was still an exception rather than the rule.

Decision-making and leadership

Men strongly dominated decision-making processes and leadership in the studied
districts. They were seen as natural leaders, whereas women were considered to be too
weak and vulnerable to be good leaders or major decision-makers. lhese perceptions
down played the important roles played by women in the regions studied, often on the
background, in decision-making and their capabilities of becoming successful leaders and
major decision-makers. An appeal was made to give women a chance to demonstrate
their capabilities rather than suppress them based on unproven assumptions, furthermore,
women were encouraged to organize themselves in their light for a greater recognition ol
their capacities as leaders and for a greater involvement in decision-making processes at

all levels.
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eO few changes had been observed among the communities studied in terms of
leadership and decision-making. It appeared that male dominance in leadership and
decision-making is considered to he a fundamental principle of daily life either because

change was not considered necessary or because it was considered to be too difficult to

change existing traditions.

Decisions concerning communal land were generally taken by men at lineage and clan
meetings where women seldom participated, and if at all, only as listeners or resource
persons. Decisions on what crops to grow were generally made by both men and women.

W hether these decisions were pursued strongly depended on their access to resources,

such as credit, labour and land.

Changes in access to and control over land

Colonial rule introduced land policies based on land demarcations, compulsory
acquisition, and cash crop production. As a result land ownership shifted trom communal
to individual land ownership, thus breaking down traditional systems that provided
security to vulnerable groups in society, such as women and the poor. This development
continued after independence due to population increases and an increased

commercialization and intensification of the farming sector.

Most respondents indicated that there had been no specilic changes in women’s access to

and control over land since independence. A few- mainly men respondents noted an

increase in their access and control as women had obtained increased opportunities to buy
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> theiF inVO,vement In agricultural activities had increased, women had become more
Powered and communities had become more gender sensitive. Other respondents
ed a decrease in women’s access to and control over land due to a decreased
availability ol land. This was ascribed to increasing population pressures, the fact that the

P ineal inheritance system lavoured men over women, and the increased competition

between men and women to obtain access to and control over land.

Security ofland tenure and agricultural productivity

M ost respondents indicated that if women were to obtain greater access to and control
over land, it would have a positive impact on the (i) household food supply, (ii)
household, income and (iii) family welfare, due to their increased agricultural
productivity. In addition, more secure land rights would give the users of the land greater
control over their labour, a rationale to invest short and long term investments in the land
and crops, access to extension services, access to credit and inputs, bargaining power, and
a higher status within the community. It was noted, however, that if women were to
effectively and substantially increase their productivity, they also required greater access
to and control over other resources, such as agricultural inputs, credit, knowledge,

information and labour.

Customary inheritance practices
Access to and control over land was strongly determined in the province by customary
inheritance practices, which were largely defined by tradition, family heads, and

lineage/clan leaders. The patrilineal inheritance system was the dominant inheritance
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TO applied by all the communities studied, even amongst migrants from matrilineal

societies.

In theory men and women could equally benefit from land inheritance under customary
law. However, in practice men were favoured over women. This bias was related to the
fact that land, being a priceless commodity, was vested in men as they were considered to
be responsible for the welfare of the household and community, as well as the continuity
of the descent group. The main reason for restricting women's land rights was to avoid
loosing land to another clan or lineage through marriage. In addition, lineage and clan
heads preferred to give land to people generally men who had assisted in land clearing
activities or who were willing to grow cash crops. In addition, it was said that women had

fewer opportunities to develop their farms due to time and financial constraints.

Perceptions ofthe customary inheritance system

Men have historically determined traditions related to property distribution in the study
districts and remain the dominant force in maintaining these traditions through their
decision-making powers. They were generally of the opinion that the customary
inheritance system was good as it ensured equal access rights to family property lor
everyone. A large number of female respondents, however, indicated that the system

could be/needed to be improved, as it favoured men over women and children.

Few respondents, especially men, indicated that women had obtained greater inheritance

rights because opportunities had increased for them to inherit property under their names,
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had become more aware of their rights due to the formulation of the new
stitution and there was an increased awareness among communities for gender
quality. Others, especially women, indicated that women’s inheritance rights had

ened hie discrimination against women had increased.

Knowledge ofrelevant legislations affecting land in Kenya

The study registered low levels of knowledge, among both men and women, of relevant
laws affecting land in Kenya. This applied to all the sub regions and all the laws
discussed. Male respondents generally had more knowledge of the laws compared to
female respondents. In addition, educated respondents who had completed secondary
school were more aware of the contents of the laws, probably due to their greater access
to and understanding of written documentation on the laws discussed. The law of the
succession act and Constitution of Kenya were the best-known laws among both male

and female respondents.

The laws seemed to exist mainly in name and on paper as they were seldom applied in
the communities studied. A positive relationship was observed between the application ot
the laws and knowledge of the laws, as laws were better known in areas where they had
been applied. A low application of existing land legislations in the districts however was
related to a lack of awareness and knowledge, a lack of enforcement and the fact that

statutory laws were seldom perceived as usable alternatives to customary laws.
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Soi
Urcesf® r obtaining information on legislation affecting land

Information on land legislation was mainly obtained through verbal means of information
transmission such as electronic mass media especially the radio, interactions with friends,

relatives and key persons, and discussions on the streets. Little information was obtained

through written documents.

Men acquired most of their information through electronic mass media, whereas women
obtained most of their information through interactions with relatives/friends and
respected persons. This difference could be related to men’s greater access to and control
over electronic equipment such as radios and televisions and their greater amount of
leisure time. Specific programmes mainly mentioned by women, were Women on the
move. Good morning Kenya, Agenda Kenya, Association of Media Women in Kenya,
(AMW IK) programmes which discuss issues on gender and violence. The women and
men in the communities have received counseling and legal advise from the
Coalition on violence Against Women (COVAW), The Federation ol Women Lawyers
(FIDA) and Men for Gender Equality. Few men and women had obtained knowledge of

land related legislation through court cases.

A large number of women had obtained information on land legislation through their
husbands, yet none of the male respondents had obtained information through their
wives. Thus, any programme trying to address women's legal rights needs to also focus

on increasing men’s awareness of women's legal rights. Chiefs, Old ladies and Village

47



Elders can play an important role in the process as information disseminators and agents

°f change.

Land disputes

Land disputes were common among all the communities studied and were said to have a
negative impact on agricultural production in the districts. The dependence of women
with access to land on men led to series of conflicts between land owners and labourers.
In the three areas of study, women reported that they had an average of four incidences of
conflicts with men laborers who worked on their farm. Late start by male labourers
constituted the highest incidence of conflicts followed by breach of agreements.
Boundary disputes were the most common form of land disputes observed, followed by
ownership disputes and access disputes. Boundary and ownership disputes dominated in
all the districts. These land disputes were solved through customary methods of conflict

resolution.

Land registration

Land registration was an uncommon practice despite the large number of land disputes
observed. Main reasons for not registering land were: (i) a lack of knowledge on how to
register land, (ii) no need to do so because it hadn't been done in the past, and (iii) the
inability to register the land as the land did not belong to the person using it. Respondents
were generally of the opinion that the existing system of property distribution and

property demarcation provided sufficient security against interference and feared that
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egistration processes could result in a re-demarcation of land and therefore m uprooting

ot traditional landmarks.

Man> believed that lamily land only needed to be registered if it was to be used for
building purposes and that lamily heads would not sign land registration documents
because it could challenge their traditional authority. Respondents who had completed
secondary school generally had greater awareness of the possibility of registering land
and reasons for doing so than respondents with a lower education level, even though they

were also unaware of the land registration procedures.

It is remarkable that despite the large number of land disputes observed in the Region
only a few community members had registered their land. It is expected that the number
of land disputes will increase in the future if the population continues to grow, as

predicted, and land registration remains an uncommon practice.

Use o fthe State court system

Although State courts were accessible to all communities studied, most disputes were
solved through customary methods of conflict resolution rather than through the State
court system. The State court system was considered to be too slow and only necessary il
disputes could not be solved locally. The main reasons for going to court were to settle
land disputes, to address theft issues, to address marriage matters, and to solve
quarrels/fights. The courts were mainly used by men, as women were not supposed to

challenge their husbands or other male relatives in court, furthermore, women were
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reluctant to g0 to court because of the time it takes to solve disputes through the Suite

court system.

Although the distance to a court was seldom mentioned as a reason for not using the court
system, the study did reveal a greater use of courts by communities where courts were
located within three kilometers vicinity as compared to those located beyond three
kilometers. The lowest percentage of court use was observed in the most remote district

included in the study, namely the Mount Elgon District.

Strategies adopted to increase awareness of women's rights

Various radio, television and legal awareness programmes have been implemented in the
country to increase men and women’s awareness ol women s legal and human rights.
These programmes and other activities undertaken by locally respected persons. cilil
organizations, NGOs and the Government have contributed to an increased awareness
among men and women in the districts of women s rights and an increased assertiveness

among women.

If statutory laws, which support equal rights for men and women, are to further
strengthen women’s rights in Kenya, then an increased awareness ol the laws is required
among men and women as well as an increased application of the laws. Legal services
need to be offered at a low cost to women, if this restricts them from using these services.
State courts need to become more accessible to women so they can enforce rights stated

in the Constitution and legislation. Existing laws need to be reviewed from a gender

50



perspective to determine whether they address the needs of both men and women

y’ opportunitles need to be developed for women to become more involved in

decision-making processes at all levels.

3.1.4 INTERNATIONAL LEGAL FRAMEWORKS

T . i i . e
9 Protect women’s rights, the international community has created specific standards set
In different legal foundations. The provisions concerning women’s rights to natural
resources are embodied in human rights law, in international environmental law and in

soft law instruments

Under International human rights law, women have a right to own and administer
-property without discrimination49. The Convention on the Elimination of all forms of
Discrimination against Women (CEDAW) brings together all conventions and treaties
that protected and promoted the rights of women in particularly vulnerable areas into a
single instrument.50 The CEDAW lays the basic principles on how women's land rights
should be treated in a rights-based approach. Specifically article 14 of the CEDAW
obliges state parties to ensure equal treatment between men and women in land and
agrarian reform. In order to achieve real equality, the CEDAW requires that marriage and
inheritance laws with regard to land rights should be based on equality. Article 16 ot the
CEDAW also implies that land tenure reform must ensure women's property rights

during marriage, at divorce and in the event of death of the husband. Kenya has ratified

P Universal Declaration of Human Rights, 1948. articles 2 and 17.

Convention on the political rights of women(1952), Convention on the Nationality of married
'v°’men,(1957), Convention on consent to marriage. Minimum age for marriage and registration of
marriages, (1962).

ol



te  EDAW. The question is; is Kenya doing what it agreed to do? By signing the
IEDAW, Kenya agreed to incorporate the principles of equality of men and women in
their legal systems, to abolish all discriminatory laws and adopt appropriate ones

prohibiting discrimination against women.

However, by simply signing a policy statement containing a general principle of gender
equity does not guarantee women's equal access to and control over land in practice. In
Kenya the National land policy document mentions gender equity in land as a critical

area but never materializes at the end of the day.

Soft-law instruments have been adopted by the human rights bodies of the United
Nations. For instance, Resolution 15 (1998) of the Sub-Commission on the Promotion
and Protection of Human Rights entitled “Women and the Right to Land, Property and
Adequate Housing” stated that discrimination against women with respect to acquiring
and securing land constitutes a violation of human rights law, and urged governments to
amend and/or repeal discriminatory laws and policies and to encourage the

transformation of discriminatory customs and traditions (paras. 1and 3).

As for international environmental law, the preamble of the Convention on Biological
Diversity (CBD) § recognizes women’s “vital role in the conservation and sustainable
use of biodiversity, and affirms the “need” for their participation in policies concerning
these issues (Para. 13). Gender-specific provisions are also embodied in the 1994
Convention to Combat Desertification, “which provides tor the facilitation ol women s

participation in efforts to combat desertification at all levels, and specifically for their*

| The Convention on Biological Diversity (CBD) 1992
The United Nations Convention to Combat Desertification(UNCCD) 1994.
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6 partic,Pat,on in national action programmes and as an instrument for capacits
bu ing (arts. 5 10 and 19). Women's participation in national action programmes is
als required by article 8 ot the Regional Implementation Annex for Africa. The annexes
to Asia, Latin America and the Northern Mediterranean do not specifically mention
women, although articles 4 and 5 respectively refer to article 10 of the Convention which

en\isages/women’s participation in national action programmes.

Among Rio soft-law instruments, principle 20 of the Rio Declaration" states that
women have a vital role in environmental management and development” and that “their
full participation is therefore essential to achieve sustainable development”. The Non-
Legally Binding Authoritative Statement of Principles on Forests calls for women's
participation in the planning, development and implementation of national forest policies
and in the management, conservation and sustainable development of forests (principles
2(d) and 5(b)). Moreover, Chapter 24 of Agenda 2184 is specifically devoted to gender.

Women's rights to natural resources have also been addressed in soft-law documents
adopted by other international conferences. The Beijing Platform for Action envisages
legislative and administrative reforms to ensure gender equality in access to natural
resources, including inheritance and ownership rights (para. 61(b)). Similarly, the World
Food Summit Plan of Action affirms the objective of ensuring gender equality and
women empowerment (objective 1.3) and envisages measures to enhance women s
access to natural resources (para. 16(b)).The Durban world summit on sustainable
development, Johannesbuburg, 2002, confirmed the strong link between the gendered

nature of violations of human rights and advancement of women s rights.

53 Rio Declaration
5 Agenda 21.



3.1.5 NATIONAL LAWS

Key Property law does not discriminate on the basis of sex/gender. Moreover, under
w Cont . . .
ract Act, women have contractual capacity to acquire and administer property.
Fam ly law varies according to religious belonging (Marriage Act; Mohammedan
Marriage, Divorce and Succession Act; Hindu Marriage and Divorce Act; African
Christian Marriage and Divorce Act; customary marriages are recognized under section

of the Marriage Act “"However, the property provisions are contained in the Married
Women s Property Acts of 1870-1884, which are English statutes now having general

application. Under these Acts, a married woman has the right to own property, and can

sUe her husband to protect her rights.

Under the Law of Succession Act of 1972 6, female and male children have the same
succession rights, and widows have a life interest in the intestate estate which they lose
with remarriage. However, inheritance of agricultural lands, crops and livestock
continues to be governed by customary law (sec. 33), according to which wives and
daughters usually do not inherit family property.% In rural areas, it is widespread
practice for fathers to leave land to their sons, in the expectation that daughters would be
cared for by their husbands58 Land tenure in Kenya encompasses individual private

property, group private property, state property, and land held in trust by the state. As for

% The Laws of Kenya.
This law came into operation in 1981.
Mackenzie, F. (1998) Land, Ecology and Resistance in Kenya. 1880-1952. International African

Institute, Edinburgh. Edinburgh University Press. Pgs 28-32

3 This practice was upheld by the courts in the Njeru Kamanga case. (Succession Case No. 93 of 199,
unreported, quoted in CRLP, 1997).
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private property, land ownership by women is rare. Earlier studies done in Kajiado,

Aisumu, Mombasa, and Muranga found that the majority of women do

land.590

A considerable amount of legislation governs trust land, which accounts for some 90
percent of the total land. In these areas, land titles are vested with county councils,

are to give effect to land rights existing under customary law although they can also

allocate land to non-residents and persons without customary title. Moreover,

tenure reform to convert customary rights into freehold was adopted

authority and continued by the post-independence government.61* Under these norms,
land has been registered systematically - not upon application b> landholders) in
phases: adjudication, i.e. ascertainment of existing customary land rights, con

that is aggregation of fragmented holdings -with landholders exchanging dispersed for
contiguous plots; registration, that is recording oftit.es over consolidated plots and their
conversion into freehold. As tor grazing an”, Wi tana Act 0f 1968 allows the
registration of collective property ranging from families to -tribes” through the

of “group ranches”; however, many group ranches have subsequently been

Implementation of the Swynnerton Plan is still under v

These non,, do no, ta lly dtaimin.,. ® «-»

Fn o
Land Ae, de., no, ,,«lod, « * n pPO.,* «*«*m-, '«m K H!
% Gopal and Salim 1998 fIQA« ] o
60 Constitution, Sections 115-120; Trust Land Act ot 19 6 4 jeulture. Nairobi,
“ Swynnerton , RJ.M (1954) A plan to f

*e.tanSica.ion Ac of 1968
Government Printers.. Registered Land Act of 1963, Land AUji
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proprietor”. However, the land tenure reform has affected women’s land
*hts TIx
e reform intervened in a context where customary law was evolving towards
ng individualization, with an erosion of women's customary land rights.& In this
Xt the implementation of the land registration programme, carried out in a period in

h gender was not in the development agenda, accelerated the individualization

Pr cess and further curtailed women’s land rights.

First, land adjudication committees were male-dominated; in Luoland, for instance, all
adjudication committee members were male.8 Moreover, although all land rights,
including under customary law, had to be recorded during adjudication  committees
lacked skills and time to do so. Registration was usually made to male household heads,
thereby undermining women’s unregistered secondary rights. In Kanyamkago, for
instance, only 7 percent of the plots were registered to women as joint or exclusive right-
holders, and 4 percent to women as exclusive owners & widespread non-registration of

women’s rights is also documented for the Kikuyu and the Maasai.

On the other hand, some women gained from registration. For instance, widows
sometimes registered land in their name, instead of returning it to the dead husband's
family under customary law& Moreover, there is evidence that women's customary

secondary rights for example access to men’s fields to harvest trees and graze livestock

Yngstrom. L. (2002) Women, wives and Land rights in Africa: Situating gender beyond the household in
the debate over land policy and changing tenure systems. Oxford Development Studies, vol 30, No. I.

Shipton, P. (1988) The Kenyan land tenure reform: misunderstandings in the public creation of private
property, in: R.E. Downs & S.P. Reyna (Eds) Land and Society in Contemporary Africa. Hanover,
University Press of England, pp. 91-135.

ibid
6ibid
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are still de faot.-, . )
10 recogmzed. In addition, the establishment of a gender neutral land

niar  enabled women to purchase land on a formally equal position to men, abolishing
customary limits to women’s land rights. Indeed, there are reports of women who have
purchased land, both as individuals and in groups, and registered it in their name.
However, women’s constrained access to capital credit, employment in the formal sector,

etc. has limited their ability to gain access to land through purchases

The operation of Land Control Boards is also relevant for women’s land rights. Under the
Land Control Act of 1967, land transactions require the approval of the competent Land
Control Board, which decides on the basis of economic and social criteria. On the one
hand, the Constitution states that the principle of non-discrimination by public authorities
does not apply to the activity of Land Control Boardsé@®As for the composition ot the
Boards, no women representation is specifically required, and more than one-halt ot the
board members must be “owners or occupiers of agricultural land within the province" '

given the little share of land owned or occupied by women, this provision may constitute

indirect discrimination.

According to a key informant, Land Control Boards have in many cases protected
women’s land rights, e.g. by hearing the views of the spouse betore approving land
transactions and by refusing approval for transactions that ignored unregistered land
interests. This mechanism reduced the negative effects ol the immunity to challenge for

mistake or fraud enjoyed by first registrations under section 143(1) of the Registered

> Land Control Boards sec.82 (6) (b)
67 Land control Act, Schedule,art. |
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Act. However, many transactions are in practice carried out even when Land

Control Boards refuse approval.

verall, women’s land rights in Kenya are limited. The extent of these rights is
determined by the interplay of customary and statutory law. Customary rules are invoked
by Women to challenge registration benefiting exclusively men, and by men to limit the

rights acquired by women under statutory succession law.

3.1.6 INTERELATIONSHIP OF LAND CONFLICTS AND GENDER

The argument put forward by the eco-feminists that patriarchal philosophies are
harmful to women children and other living things is true. There is typically a close link
between conflict and Land tenure issues which cannot be isolated from gender. The
genders relations of access to and control over land in contemporary Kenya can be
viewed as a relationship where by the parties are in situations of conflict but do not
realize it. The victims in this case do not realize that the structure of their relationship is
itself generating conflict. In Kenya, women play crucial roles in agriculture as producers
and providers of food. More than 80 % of the women in Kenya live in rural areas, playing
multifaceted roles in the rural sector as smallholder farmers, income earners and family
caretakers.8 Women contribute most of the labour required for cultivation of food crops
on family holdings and have increasingly also contributed much of the labour in the small

and medium size holdings in the production of cash crops. It is estimated that 27% ot the

s A. Nzioki. The impact of globalization and land tenure reform on women & household food security.
Accessed at www.glow-boeM.de/media/de/txt rubrik 5/Sus Nzioki_impactglobalisation.pdf.
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N reover, because most of these women have no acCMI to a title deed — which could

protect them they are unable to assert any rights over the land or property.

In the customary laws of the ethnic communities of Kenya, women are granted access to
land either through marriage or through inheritance. These customary rights to land do
not necessarily entail rights to property. In any case, both types of rights have often been
annihilated by conflicts. Thus, many women have, during reconstruction periods
following conflicts, found themselves no longer with the land rights they used to enjoy.
This loss of access to land has greatly reduced the possibilities ot women whose
economic activities are land-based, and who, therefore, find themselves legally and

economically disempowered.

The position in statutory law is not much better. In Kenya, property rights ot women as
mentioned earlier are governed by the Married Women's Property Act , which is a
statute of general application in Kenya. Although it tries to enshrine the principle ol
equality in property matters, this statute has not been effective in Kenya, where women
weigh little with regard to decision-making and social status. In addition, the statute is
not useful in conflict situations because it does not provide for cases where the property
to which women used to have access has been appropriated by somebody else. Other
statutes like the Judicature Act “and the Magistrates Courts Act are hardly better, they
require that matters of personal law, including property rights, be governed by customary

law. But this law already discriminates against women. The ( onstitution ot Kenya is}

7L Enacted in the United Kingdom in 1882, still a Statute of General Application in Kenya.
*See Laws ofKenya, chapter 8.
7B See Laws ofKenya, chapter 10.
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also disadvantageous to women with respect to property matters.

W orse still, although many statutory' provisions guarantee women equal rights with
regard to land, women frequently cannot enforce their modern rights as the> are caught in
personal situations which do not allow them to go against the customary law, even if that
is in contradiction to statutory law. Often women are not represented in decision making
bodies, because their social security network depends on peace and harmony within the
family and village. In some cases such inability to evoke modem statutory law effectively

means that women may even loose the land they obtained in land reform to men again.

Another legal impediment to the realization of women’s rights to land is the legal
pluralism. Legal pluralism refers to a legal system where two systems of law such as the
statutory law and customary law co exist. Ihere exists a conflict when the two are used at
the same time. For example the pluralism of authority over law can allow people to
chooses the legal framework that provides them with the best claim to property, a process
known as ‘forum shopping’. As much as it can be beneficial when it comes to allowing
people to adapt to social, political and environmental changes, and by allowing the
existence of diverse systems of land tenure that have evolved to meet local conditions,
there are those who will take advantage over the widows who cannot detend themsehes
and deny them the land that there dead spouses owned. It becomes more complicated
when the very learned friends still from their clients -the widowed women their land justZ

T FAO Land Tenure Studies. Access to rural land and and administration after conflicts. Rome 200.-". pgs
28-29.
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b th i
ecause ey cannot read and have to depend on them wholly for legal advise.

n those instances where law appears to protect women’s right to land regardless of

al status, obstacles still appear because law is open to judicial interpretation 1o:
rnP*e statutory law pertaining to land ownership appears gender neutral It does
not explicitly refer to women and/or refer to all persons or every individual or some other
generic grouping. The absence of women in the legislation can leave their rights to land
°pen to the discretion of ajudge. Needless to say, gender neutral laws applied by male
judges who are the predominant in our courts, applied in a social and cultural context
w here women are relegated to the private realm accorded second class status in this

society and regarded as minors often results in legal decisions which do not benefit

women.h

Beyond legislation, the legal system and process itself pose formidable barriers to
women’s rights to land. In Kenya, the proposed new constitution and the statutory law
provide protection of women’s rights to land but these same women have to overcome
tw o serious obstacles before they can even make a legal claim. One, is that thye must be
apprised of their rights and secondly, they must believe 1their own entitlement to these
rights. Overcoming these obstacles simply leads to more court process which are usually
complicated, expensive, time consuming and presume literacy and legal knowledge

which few women posses. Moreover, courts are often geographically inaccessible.

7B UNCHS & S.K. Sighhateh (1989). A case study of the Gambia. Paper presented at the International
workshop on Women'’s access, control and tenure of land, property and settlement. Gavle. Sweden 9-11
October 1995.

62



onflict situations, impartial procedures for resolving disputes are often not
Nliable ti
A court systems may not exist, or they may be so overburdened or ineffective

} do not provide a remedy. Corruption may be widespread. Alternative dispute

tion mechanisms may not exist. The rules of making judgments may not be clear.

AP etition over the same piece of land for use to some degree causes tension among the
TFor instance with the advent of commercialization of agriculture and the
subsequent demand for land has eroded women's traditional land rights. Before the
introduction of cash crops, women, who usually produce the bulk of food crops, were
traditionally entitled to land. Once cash crops were introduced, however, the same right
to land with high potential was claimed by the men who grow them. As cash crops are
perceived to be more profitable than food crops, competition for land use rights results
between men and women which can lead to a progressive marginalization of women
farmers’ formerly cultivating fertile land. Pheko asserts that “The Marketization of Land
is the most destructive force that women are experiencing and will experience in even

more profound ways in future”7

W omen have been known to dominate nature. There lack of access to and control over
productive resources such as land is directly related to women’s poverty worldwide.
Simply put, for women land serves as security against poverty, a means to basic needs.
The study findings show for example that households with only marginal plots of land are
likely to have significant lower risk of absolute poverty than landless households. Right

over access to and control over land

6 Pheko, M. (2001) The land is ours: Rural Women and Land Question. Paper presented at the National
Land Committee World Rural Women’s day Workshop at Riverton. Kimberly, 13 October.
7 Beijing Platform for Action, 17 October 1995 at par.51.

Bina Agarwal, supra note 24.
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have a df o _ o _
and indirect bearing on poverty. ITie direct link to poverty stems from

pc ssibilities and the indirect include facilitating access to credit from
onal and private sources and serving as assets that can be sold. The ownership of

land can . . . .
increase women s status within her community and increase her bargaining

pow er within her household.

r™ ts over access to and control over land, with labour which is difficult to

tatain and low pay, women do not have the means to meet subsistence needs for

themselves and their families. In turn women have to rely on the goodwill of their
spouses or male relatives to share their earnings and household resources. This does not
work for the women. When male earners are present in the household they do not
necessarily share their income with the women in the household. The men instead choose

to retain much of their earnings for their own enjoyment creating a poverty trap.

In those situations where women are largely entitled to own land, financial constraints
make purchasing land impossible. As it stands local financial institutions and lending
agents do little to assist women with purchasing land. Their economic and financial
policies, priorities and procedures commonly employed for loans and other forms of
credit have put women at a significant disadvantage in acquiring credit for land. The
constraints on women are both societal and operational and arise from a mix of both
social practices and institutional practices. For example, the process of applying for a

loan, like the judicial process assumes literacy levels that few women possess.



’f women could apply, other barriers emerge. Loans taken to finance dwelling units

often large entail long-term repayment, often require legal-tenure documentation,

rtd Cover only a percentage of the price. ()n the basis of having t" safeguar d their capital,
conventional lending institutions require proof of an adequate and dependable income as
as ownership of the property. In those countries where women are classified as

m inors and/or cannot engage in contractual agreements, they cannot acquire credit or can
only do so on a husbhand's or male relative's guarantee. While there are exceptions to
these lending practices, on the whole, credit and lending agencies provide no solution to

women's lack of rights in, access to and control over land.

W omen’s lack of rights in, access to and control over land can also contribute to
w om en’s experiences of violence. Without security of tenure it is difficult for women to
leave abusive and violent households. At the same time, a lack of security of tenure
m eans that women can be forcibly evicted from their homes and lands on the whim of an
angry spouse or male relative** upon marriage breakdown which leads women to

homelessness, landlessness and destitution exposing them further to violence.

W omen’s lack of access to land or property in the reconstruction period after a conflict
not only means that they are further impoverished but also that the conditions which led
to the conflict in the first place are perpetuated and further entrenched. As the UN High

Commissioner for Refugees, Mrs. Sadako Ogata,® stated in her opening address at the

M It is worth noting that small loans are not "good business"
8 Bina Agarwal, supra note 24.

81 Sadako Ogata, UN High Commissioner for Refugees, Opening Statement at the Inter-regional

consultation on women's land and property rights in situations of conflict and reconstruction 16 1>
February 1998. Kigali, Rwanda, cited in PEACE FOR HOMES, HOMES FOR PEACE
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8 consultation, societies not only have a "moral obligation” to respect the right of

en to inheritance and ownership of land and property, but they also have a concrete

~rest in upholding such a right. "Disregarding (women’s) ownership rights

M arginalizes them, thus depriving a large part of the community of its means of

livelihood. This creates poverty, which causes — in turn  new tensions and conflicts,"

explained Mrs. Ogata.

Resettlement schemes or conflicts can displace people from their homes and Lands.
Tension and violence often accompany the initial displacement. According to UNCUS -
Habitat, even though the immediate reason for displacement of populations is often civil
war, overpopulation linked to land degradation and scarcity of arable land is often a
prime reason for sustained unrest. In many countries affected by civil strife, the whole
system of land tenure breaks down. This can trigger new conflicts and dissuade farmers

from resuming production and prevent displaced populations from returning home.

Men react to displacement differently from Women. The loss of property and lack of
alternative employment reduces men’s capacity to provide for the family. They become
demoralized, breakdown, less likely to seek counseling and some end up taking drugs.
Some men abandon their wives as experienced in the land clashes in Mt Flgon region. A
woman respondent said that her husband who had worked so hard on their farm, built a
home for them, and used the proceeds from the sale of the Irish potatoes and Onions to
educate their children could not come to tenns with effects of the land clashes. The man

moved to a slum in Eldoret where he re-married a younger wife to start all over again.
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P aced women have few or no opportunities to continue their livelihoods and often

n° access to remunerative work. They are pushed into menial and marginalized

Ur as maids and servants, construction labourers and prostitutes, all highly
unorganized and socially humiliating roles. They are forced to walk miles from villages
lealing behind their children to collect produce or find wage labour and are often forced
to sell all their livestock. In many cases there is seasonal migration leading to work

insecurity and break up of family relations and exposing women to additional social

hazards.

D aily survival in refugee camps and those established for the internally displaced is not
easy. As the UN Special Representative on Internally Displaced Persons states: Internally

displaced women are particularly vulnerable to gender-specific violence as the protection
afforded to them by their homes and communities disappears and the stress of displacement

becomes manifest in thefamily unit ... Gender based discrimination and unequal treatment
in allowing access to food, water, clothing, housing, adequate medical care and sanitation
often undermines the satisfaction of these subsistence needs. Ihis is particularly serious

. . 82
in camp situations where these needs are acute.

During conflict women fleeing violence face the danger of physical and sexual violence
including torture, humiliating interrogation procedures, rape and trauma ot watching
their loved ones being killed or raped and their property looted or destroyed. Overtime
the cumulative effects of personal loss may result in depression and physical

deterioration. Those who have been displaced for more than a lew months sutler from

Report of the representative of the Secretary-General. Mr. Francis M Deng, E/CN.4/1996/52. 2~ (F ebru<ir>
1996) at pars. 46-47.
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pe Umatic stress. Women are the first to be affected by infrastructure breakdown and
GiuTy : : : - : - .

e ever increasing burden of caring and providing for their families, the injured

C wounded. In conflicts throughout the world , violence against women has been

as a weapon ot war 3 not just to violate the women but to humiliate the men of the

er side and to erode the social and moral fabric of entire communities across

generations.

Accessing food and generating an income can be particularly difficult in the face of food
blockades and the destruction or looting of seed stocks, foodstuffs, crops, livestock, and
drinking water installations. Women also find it difficult to run family fanns without
men’s labour and if transportation systems have been destroyed. In turn, although the
armed conflict provides women with an opportunity to make decisions regarding the
running of the household and the cultivating of lands, the conflict situation makes it
nearly impossible for women to survive economically and emotionally under incredibly

harsh conditions.

The land conflict affects the young men as well. They do not regularly seek immediate
rewards in illegal activities and looting, as long as the society they live in can provide for
their livelihood which is based on land related activities. This is a social position which
they have been culturally taught to expect as men in the society. Due to lack of
opportunities to gain assets, cattle and cash necessary to enter married life, many young
men are prevented from starting their families and getting recognition in the society.
Moreover they are not able to behave according to the norms of masculinity. [|heir

81 Noeleen Heyzer. (2004). Women, war and peace: Mobilising for security and justice | the 2 I* Century. A
paper presented during The DagHammarskjold Lecture . Uppsala. Sweden. 22 September 2004.
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inability Opt
means disempowerment in the public sphere to which some retaliate by

P(nvcr in the domestic sphere over their children and wives.

ya’ S “anc*re’orm policy is aimed at changing customary land tenure into individual
nership. The land tenure reform legislation provides for registration of land titles in the
name of the head of the men who in this case are usually men. The legal rights of a
woman are not specified in this individual tenure system. In an agrarian economy such as
Kenya land is the most valuable form of property for its economic as well as its political
and symbolic importance. It is a productive, wealth creating and livelihood sustaining
asset. Many people value land because it provides identity and roots within he village and

in peoples minds land has a durability and permanence which no other asset possess.

W omen may in fact be worse off under the legal land tenure system because not only is it
nearly impossible for women to buy land, but also, without ownership rights, they are
prohibited from using land rights which they have under customary law.xl Individualized
and private ownership transfers the few rights, such as cultivation rights, that women had
to land under customary law to a few men who are able to claim all rights to land when

they possess land titles.

Insecure land tenure is linked to poor land use which in turn leads to environmental

degradation. Lack of clear rights can reduce the incentive to implement long term

A UNCHS, Towards a strategy for the full participation of women in all phases of the tIN global strategy lor shelter
to the year 2000 (1990)
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rneasures. In the case ot privately held land for example, tenant farmers . with

short term i3 . . .
oses may not undertake soil protection measures, plant trees and improve
P if they do not hold the land long enough to receive the benefits of their
strnents. Women, the poor and other marginalized groups are less likely to invest

tune and resources or adopt environmentally sustainable farming practices on land they

do not own. This factor affects both the men and women equally.

W ithout secure access to and control over natural resources such as land, water, livestock,
and trees, women are less likely to be able to cope with permanent climatic change or
willing to make investments in disaster mitigation measures. Deforestation due to
inappropriate agricultural practices or weak tenure rights degrades the land. Women are
usually more vulnerable to poverty than men and therefore have gender specific needs in

climate change driven scenarios.

W ater rights are linked to land tenure. Under section 27(a) of the Registered Land Act,
registration vests in the titleholder not only “absolute ownership ol the land”, but also
“rights appurtenant thereto”, including water rights. Under the Water Act, water
ownership is vested in the state, and individuals can only have usufruct rights obtainable
through a permit issued by the competent ministry. However, it is usually landowners

that apply for permits for irrigation purposes, and some domestic uses by riparian
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landowners i . . o .
° no*reclu*re 3 permit. Iherefore. the gender-biased land distribution entails

unequal water rights&®

customary law, although women usually cannot plant trees for example among the

they have other well-established tree rights for example the right to harvest fuel
wood and fruit from communal and men-owned land. These rights are highly
differentiated on the basis of age with older women usually having stronger tree rights
anc® in polygamous households, of marriage order. For instance, among the Luo of Siaya
District, while citrus trees are owned by men, the fruits belong to the first wife. However,
women’s customary rights of access and collection in common property lands are being
eroded by agricultural commercialization processes, involving privatization of the

commons usually to benefit male household heads.8

These restrictions on women’s land rights hinder their ability to access other resources
and information. Unable to use land as collateral to obtain loans, women have difficulty
in adopting new technology and hiring labor when needed. In addition, women may not
be able to access other supportive services, such as extension programs and training on
innovative land management approaches. Studies from many countries show that
agricultural extension agents have traditionally focused on male farmers, even where men

are working off the farm and women are the primary cultivators.

8 Torori et.al. 1996. Taking Over: Community Water Resource Management in Kenya. Unpublished.
ACTS Press. Nairobi. Kenya

8 See Shipton 1998.Supra note 63



bitc <il* . . - .
Ation has brought changes in the agricultural sector. llie liberalized market only

Producing agricultural commodities for exports to regions wHh high pwrch.r m-

potvrm is En itseilf has an impact on the women farmers. These agricultural
rnodities are produced for the world market where production casts are lowest and
labour is cheap. In Kenya export crops like Flowers, exotie trims and vegetables take
higb preference resulting in the displacement of local small farmers and small scale food
producers many of whom are women. Women labour continue to be exploited as workers
for these exports while the bulk of that money goes to men. Borrowing from the
arguments of Burton,8 a founder and champion of World society school of International
relations, who reasons out that the imperative to war does not come from the nature of the
state or its external relations, but from the way in which the environment acts on
individual. These very women who spend more of their time in tendering the crop are
denied the fruits of their labour. Women have certain needs they try to fulfill, and that it

is the frustration of these needs whether individually or collectively that leads to violent

conflict within the system.

The lack of land rights by women and girls indicates that they are victims of
discrimination since land is considered the most fundamental resource to women'’s living
conditions economic empowerment and to some extent their struggle to equity and
equality within a patriarchal society. Without rights to land, women s economic and
physical security is compromised. They are deprived with a reliable resource ot food and
further curtailed access to other inputs, especially credit, necessary for carrying out
productive activities.

8 Burton, J(1997). Violence Explained. Manchester University Press. Manchester. USA. Pgs 62-76.
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conflicts occur, many women who own land jointly with their husbands lose any
A A joint ownership. So, in the post-conflict period, they will have lost the land
access and user rights they previously had. Much of the land that was held by women
before conflicts gets ‘annexed’ by other owners, thus dispossessing women who have lost
the evidence of title to their land. And, unfortunately, the law seems unable to correct
such a situation, either because a specific, ad hoc law does not exist, or because realistic
conflict- management mechanisms are not applied by the authorities and the people
concerned. For many women, previous access to land was through marriage. So, in cases
where their husbands themselves had inherited this land as ancestral land, their widows
are left in a precarious position when the husbands die. In many instances the husbands’
relatives lay claim to the land, thus exposing the women to the likelihood of losing land

access and user rights.

Land, and property rights are recognized as women's human rights both directly and
indirectly at the international level, but despite the legal provisions in the CEDAW and
the general recommendations expounding on these provisions, the international
community has predominantly focused on women's right to be free from discrimination
with respect to inheritance practices, as opposed to articulating womens rights to land,

and property as rights unto themselves.
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B an argument has been advanced by some feminists that situations of conflict create
spaces for women to go out, earn a living, become more independent, make decisions and
act more freely. Also as a result of conflict, there has been an emergence of WOOMN
organizations that are focused on women's livelihood issues including women’s rights to
land. These organizations have been instrumental in promoting women's interests so that

they appear on the political agenda and are important to women’s overall empowerment.

Daniel Buckles, a senior program specialist at IDRC and editor of Cultivating Peace 8
sees conflict as a catalyst for positive social change. In nonviolent settings, conflict can
be a visible demonstration of a society adapting to a new political, economic, and
physical environment. For marginalized groups seeking to redress injustices or inequities
in resource distribution, conflict is an inherent feature of their struggle for change and can
provide the leverage needed to assert their claims. In the Copan Valley ot Honduras, for
example, conflict provided the nudge needed to start negotiations between the ( horti, the
government, and large landowners. Likewise, in the Galapagos Islands, threats by island
fishers to kidnap foreign tourists made international headlines and forced the Ecuadorian
government to recognize local groups and grant them power to set their own goals tor

sustainable resource use in the national park area.

Although confrontation can lead to violence, avoiding and shunning away can be equally

dangerous because unresolved problems may flare up again, olten with renewed \igour.

88Buckles, D.(ed) (1999) Cultivating peace from conflict to collaboration in natural resource management.
Idrc/WorldBank . pgs 164-168.
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) ) ) ] ) that may not be possible, but to
'mftie key is not necessarily to resolve conflict, since

conflici . <h«. ................ . ol ~
fact, offer a better chance at achieving a more

management of the land conflict may, in

lasting and meaningful peace.
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CHAPTER FOUR

4.1 PEACE AND POLICY INTERVENTIONS

41°* pEACE INTERVENTIONS

The United Nations Security Council resolution 1325 on women, peace and security
which is a landmark resolution that was adopted in 2000 demands the world action to
redress the severe inequities, injustices, and violations encountered by women and girls in
conflict affected areas. It also emphasizes the important role of women in every stage of
peace processes, in peace making, peace building and peace keeping. It also urges the

inclusion of gender perspectives in all post-conflict legal, judicial and constitutional

process.

The causes of land conflicts are numerous but their nature is largely systematic. It is clear
from the Kenyan example that there are many conflicts about women’s land rights during
periods of reconstruction. And yet there are no mechanisms for managing such conflicts.
It is equally true that most women affected have little access to the courts, as many
cannot afford them. Women have not been adequately involved in conflict management
yet they have the potential to contribute to land conflicts management institutions. Ihey

have a good understanding of the issues at stake and may help solve land disputes.

To arrive at a peace agreement, peace committees should come up with strategies which

are locally owned and culturally appropriate and not imposed Irom outside. Such
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strategies could include the use of mixed and single sex groups, prcpar

they present and discuss proposals with men. T to « "-cause «"* " >nC" **

r | ,0i or external facilitator is also
speaking in public or in front of men. Ihe use of loca

. The role of the external facilitator is >"
essential in supporting the whole process.

and culture. Since he is a cultural outsider
encourage discussions about local traditions
he/she can probe into the justification underpinning certain beliefs and attitudes

would expect the local facilitator to know the
easily than a local facilitator. The natives

local culture and not to question accepted pr

., fn mie of law where’the poor households
peaces co-existence. There

entUlements t0 land, and that whenever
are confident that the state will prot

agrarian reforms occur’ they be given title deeds.

.. . ofresolving these conflicts since
The law should provide for some alternative me

hould ~ one
,finflict situations. 1here snuui
there are no laws dealing with spectftc cases of confhct

inflict will not extinguish land ngnr.
that would provide that an interventng

of the
f i™ the new owners ot the ieg«t J
such laws should provide a higher proo. by

transaction.
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peSp an end to official fighting, conflict and tensions remain and continue to affect
ot rn”n and women. The root causes to these land conflicts are multidimensional,
involving economy, social and political forces 1he> must therefore not onl\ be
addressed within the agendas of peace, and legal reforms but within a holistic framework

that tntegrates human security, development and human rights.

The society should be answerable to women and men for crimes committed against them,

by punishing those responsible and ensuring redress for victims.

It is crucial that women’s voices are heard and their work on the ground valued,
recognized and supported. After all it is they who bear the brunt ol conflicts and
decisions should be made with them and not for them. However, peace, if it is to be
sustainable, must be developed at a more grassroots level and, at this level, the

participation of women must be significant.

The relationship between access to land and the livelihood strategies of people should be
analyzed. The analysis of the need for land by returning refugees and 11)1 S should
consider seasonal access to land. The availability of food, and the need lor it will \urv
from one season to another. Issues such as restitution, compensation, eviction, and
resettlement must be considered. The analysis should address operational issues

including; land administration agencies and their mandates; staffing levels of agencies;

availability and condition of land records.
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Need to establish sound land management systems in urban as well as rural areas for

ful repatriation programmes and for maintaining peace and stability.

N to establish either a dual system of private and autom at} land tenure or simple a
m dification to customary tenure schemes. Formal land tenure systems may co-grid with
customary tenure systems. In such cases, customary tenure in rural areas and especially in

more remote locations. Customary institutions may survive the conflict, possibly in

altered forms.

Women’s organizations and others must monitor government compliance with
international legal obligations. Women’s organizations and others must initiate
campaigns to pressure governments into ratifying all international and regional human
rights conventions. They should also venture to exploit a human rights framework in their
work. Governments as well as NGOs must ensure that women and women's
organizations are included in the negotiation of peace agreements and in the

reconstruction process from the outset and not as an afterthought.

National and local organizations must document the impact of the privatization ot land
tenure systems on women. National organizations must also conduct further research on

other types of land tenure systems, with a view to determining which are the most viable

for women's livelihood.
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Many conflicts have shown in recent years that long-lasting peace is difficult to achieve
and is unlikely to be sustained if the underlying causes of the conflict are not addressed.
Feminist theory and gender analysis has also questioned how relevant notions of peace
and security are if women remain socially, economically and politically marginalized in
times of peace and still vulnerable to violence. Whilst it is not within the mandate of
development agencies to become arbiters of the distribution of political power and
economic resources, there should be an awareness of the winners and losers in conflict
situations and an attempt to redress some of these inequalities. This is vital if future

conflict is to be averted.

Post conflict interventions in most cases have always dealt with practical problems of the
return of refugees and the rebuilding of infrastructure and reestablishment of sendees and
restoring productive capacities. The underlying factors which led to the conflict and to
establish trust in the society and means of communication and negotiation which do not

revolve around violence need to be addressed too.

All sectors of society must receive human rights education with a focus on womens
rights and on economic, social and cultural rights including womens rights to land.
Where appropriate, human rights education should also focus on local, national, regional

and international legal and other mechanisms to enforce these rights.
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defined custom and tradition must he transformed Fo achieve this, national
ganizations must explore strategies for effecting cultural change lins research could
en be used to develop a socio-legal framework which accommodates legal pluralism
but which does not violate women's human rights to land. To stop all forms of violence
against women, all available media should be mobilized to cultivate a social attitude and

climate against such totally unacceptable human behaviour.

At the international level, women's rights to land must be more firmly established as
human rights. To this end, human rights lawyers and activists should work together to
delineate and develop a more holistic legal framework to support the claim that women's
rights to land, are human rights. Women's organizations must document violations of

women's rights to land.

United Nations agencies and governmental and non-governmental aid agencies must re-
examine their programmes through a gender lens and then coordinate and restructure
efforts to ensure that women's interests and entitlements with respect to land, play a
defining role in their work plans and activities. Relevant | N agencies and international
human rights organizations and legal experts must contribute to research on the impact of

privatization of land on women.
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nien toi leace Network is a vital international initiative which requires ongoing
PP rt both in terms of financial and moral support. Fo enhance its efibctivencti, this

Nork should forge alliances with other international networks focused COwomen and

conflict.

The international community should not only listen to national stakeholders, but respect
and support national ownership of implementation strategies in order to provide the most

effective assistance and support to communities emerging in conflict.

In post conflict transition phases, women must be strongly encouraged to participate and
provided the resources to do so, in the development of legal, judicial and constitutional

structures to promote gender equality and justice.

4.1.2 POLICY INTERVENTIONS

To create coherent systems of policies, law and institutions which ensure a nationally
appropriate gender balance in land tenure is not easy. For a land policy to bear truly
gender balanced results, its entire content matter as well as the laws and institutions to
support it have to be designed in such a way that both women and men benefit equally or
at least have the same benefit. The development and implementation ol these policies
should be a political, social, cultural and economic priority. The land tenure should he
dealt with in a broad policy framework as distinct from a series of separate issues. Ihis
section highlights the policies that could be formulated in order to mainstream gender

issues in land tenure.
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W orth the effort tor the mandate of the government to allow it to undertake quick and
cisive actions where land issues are concerned To begin with, a comparison is made

e VVeen the Current constitution and the proposed constitution on how both of them

address the genders issues over land in Kenya.

Current Constitution in Kenya

The current constitution provides that all Kenyans are entitled to fundamental rights and
freedoms, whatever their sex, and prohibits laws that discriminate on the basis of sex.
However, article 82(4) exempts certain laws from the prohibition against discrimination.
It permits discrimination "with respect to adoption, marriage, divorce, burial, devolution
of property on death or other matters of personal law" and with respect to "the application
in the case of members of a particular race or tribe of customary law with respect to any
matter to the exclusion of any law with respect to that matter which is applicable in the
case of other persons." Thus, in areas vital to women's property rights, such as marriage,

inheritance, and the application of customary law, discrimination is condoned. In
addition, article 82(6) provides that if an official body controlling transactions in
agricultural land (such as a land control board) gives or withholds consent to a
transaction, this decision may not be deemed discriminatory. In other words, if a land

control board issues a decision permitting a man to sell family agricultural land, his wife

cannot challenge that decision as discriminatory.



e Proposed New Constitution of Kenya

T'he
P oposed new constitution addresses many of the current constitution's shortcomings.

nacted and implemented, it would constitute a profound step fofwH d for Kenyin

W ornen and their families and communities.

T he draft constitution prohibits discrimination on the basis of sex and marital status in

article 37(1), which provides:

Article 37 (Freedom from Discrimination)

(1) The state shall not discriminate directly or indirectly against any person on any
grounds, including race, sex, pregnancy, marital status, health status ethnic or social

origin, colour, age, disability, religion, conscience, belief, culture, dress, language or

birth.

The proposed new constitution provides for equal rights relating to marriage and its

dissolution. Article 42(4) provides:

Article 42 (The Family)

(4) Parties to a marriage are entitled to equal rights in relation to the marriage at the

time ofthe marriage, during the marriage, and at the dissolution oftheir marriage.

The proposed new constitution guarantees women's right to equal treatment with men,
including equal rights to inherit, have access to, and control property and prohibits any
law, culture, custom, or tradition that undermines women's dignity, welfare, interest, or

status. Article 38 provides:



Article 38 (Gender)

(1) Ilomen amimen have the right to equal treatment, including the right to equal
opportunities in political, economic, cultural and social activities.
(2) Women and men have an equal right to inherit, have access to and manage
property.

(3) Any law, culture, custom or tradition that undermines the dignity, welfare,

interest or status of women or men is prohibited.

(4) Despite clause (1) The state shall -

(a) protect women and their rights, taking into account their unique status
and natural maternal role in society; and
(b) provide reasonable facilities and opportunities to enhance the welfare

of women to enable them to realize their full potential and advancement.

The proposed new constitution guarantees every person the right to acquire and own
property in article 78(1), which provides:

Article 78 (Land and Property)

(1) Land is Kenya’ primary resource and the basis of livelihood for the people

and shall be held, used and managed in a manner which is equitable, efficient,

productive and sustainable.

(2) The state shall define and keep under review a national land policy ensuring

a. Equitable access to land and associated resources



>

ScLH/ii\ of land rights for all land holders users and occupiers in good
faith
c. Sustainable and productive management of land resources
d. Transparent and cost effective administration ofland
e. Sound conservation andprotection o fecological sensitive areas
f  Elimination of gender discrimination in laws, regulations, customs and
practices related to land and property in land and
g. Encouragement ofcommunities to settle land disputes through recognized
local community initiatives consistent with this constitution
The proposed new constitution requires that parliament enact laws to regulate the
recognition and protection of matrimonial property and in particular, the matrimonial

home during and at the termination of marriage.

Article 86 (Legislation on land)

(d) regulate the recognition and protection ofmatrimonial property and in particular, the
matrimonial home during and at the termination o fmarriage.

(j) protect the dependants of the deceased persons holding interests in any land

including the interests ofspouses in actual occupation ofland

It is not certain that the new proposed constitution will be voted in. Il and when it is
passed then we expect that all laws which discriminate against women with respect to
land, shall be repealed, struck down or amended to conform to international human rights

law.
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Laws which nri . i - o
pri\i ege customary law over constitutionally protected anti-discrimination

he context of land, matters shall also be repealed or struck down. But this shall
easy. 1 raditions die hard. Already there is controversy over the girl child inheriting

lancj  rpi
e mernt>er of parliament for Elgeyo Marakwet Jebii Kilimo stated that the
proposed constitution does not conform with the culture of her people and that they

cannot accept it. It is Ironical that the member of parliament who has been championing

for the rights of the girl child could take that direction.

New statutes are required. The customary law is biased and just as elsewhere in Africa,
Kenya’s customary laws will die hard. There is need for legislation that defends firm land
rights for women. Indeed it is worth remembering that even good legislations are not
enough in Kenya in the absence of civic and gender awareness, and a supportive

democratic government

The land tenure and land administration specialists are likely to encounter a wide range of

policy issues when formulating a gender sensitive national land policy. Ihese issues are;
* The positive aspects of the customary norms which ensure women s rights to land

and enhance security of tenure over family or community land are not recognized

by statutory land law.

87



»

W o »
len s I) “ant” continue to be determined by their marital status and by

of inheritance, succession and divorce. Women have limited economic
resources in their hands and also lack decision making power at the household

level to buy land independently of their spouses.

Trust lands are increasingly being privatized into individual hands and title deeds
given to individual male owners. This has an adverse effect on the pastoral
communities. Women access these lands for food, fodder, firewood, building

material, medicine and herbs.

Culture and customs continue to support men inheritance rights to land. Women
are regarded as as strangers in their natal home and also in their marital clan.
Fathers transfer land to son’s, wife’s inheritance rights to husbands land is not a
guarantee, while widows are often dispossessed by their in-laws and rendered
homeless. The adjudication and land titling process is being conducted in favour

of the already established male inheritance patterns thereby denying women their

share in family land.

The Islamic law recognizes women’s rights of inheritance although her share is
usually smaller than that of a male relative. On marriage to a man in another
village, women are often obliged to leave land in the hands ot male relati\es and

may find it difficult to exercise their rights over land.



Pro
Slons Lr succession and Matrimonial Property. Although the law of

ccession Act provides for wives and all children, including daughters the right
to inherit property and titles, specific soci-cultural faction hinders them from
enjoying this right. Often women have been forced to surrender their titles to male

relatives, relinquish their inheritance rights or sell land cheaply as a result of

social pressure.

Land reforms are based on liberalized land markets where purchases are directly
negotiated with the land owners who are usually male household heads based on
the principle of willing buyer willing seller. Registered land titles in individual
male names also implies that the man has a theoretical and practical legal right to
dispose the land by sale or any other means without necessary recourse to

community elders.

In the post conflict situation the issue of provision of emergency shelter and
housing to those who have been displaced from their land and homes is a factor
on its own. There is need to develop a housing strategy tor returning refugees and

Internally displaced persons

Unauthorized occupations of land are an unavoidable part ot post-conflict
circumstances. They may not necessarily he a problem and may provide shelter
and a source of food production for people who have no other alternative. But

problems arise in the medium to long term il a solution to unauthorized

89



pations is not found. Establishment ot procedures to compensate people for

horn restitution is not possible should be considered while formulating the land

policy.

Compensation for people who cannot have their land restituted. The
compensation may be equivalent land located elsewhere. Compensation schemes
in the form of money have been less successful as national governments typically
have scarce resources following a conflict and donors are reluctant to capitali/e

compensation funds.

Evictions are a necessary part of land administration following a contlict. An
eviction process should set clear standards for responsibilities for carrying out
evictions and for the conditions in which they will occur in order to prevent
misuse or create further problems of displaced people. For example, criteria for
eviction may include that alternative accommodation is available for the

occupants and that the property will be put to immediate use following the

eviction.

The need to provide land for people who are landless or who cannot return to their
homes is unavoidable. The challenge is to find land that is available lor
resettlement purposes. Rural to urban linkages should be examined as many

people may move from rural areas to urban centers in order to seek a living.
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lie land , whether abandoned or unused is likely to be part of the longer-term
lution. Public lands may he administered h\ a nurnlvi of dillerent Agencies
Mechanisms may have to be developed to transfer control of the lands for the
purpose of resettlement. 1his may not be a simple matter if the agencies
controlling the public lands consider themselves to be the owner and view the
land as part of their own assets and a source of their power and prestige. Public

lands may also be controlled by local governments.

Claims for restitution and other land disputes require decisions over rights to
property. Whether such decisions can be made by a judicial court or by an
administrative land agency may be defined in the constitution. If a judicial
arrangement is required it may be necessary to create special land court if the

court system is overburdened with criminal and other civil cases.

There are a number of ways by which the Kenya Government could deal with the above

policy issues; One is by concentrating on the creation of accessible and independent

enforcement mechanisms of the new laws. These laws should be the basis ol which

women can seek redress where they are denied rights of inheritance.

Secondly, is by showing respect for cultural identity. Ihe design ol policies and

legislation which do not respect cultural identity lead to laws which can neither be

implemented nor become effective. This is also true for legislation aimed at improving

the gender balance in land tenure. On the one hand policies which provide lor the

a



A ening of indigenous communities Without accommaodating chances in the socio-

0rn“*t environment can lead to ever increasing social conflict Women in particular

y °r may not share the interests and aspirations of traditional leaders.

irdty, dillerent land tenure systems be it customary, statutory or community should be
recognized as far as they conform to the principle of equality between women and men.
1he problem is that customary rights are often not documented and the destruction of
land records may not be critical for areas governed by customary law. Where the
customary structures still in place, customary leaders should continue to provide the
institutional memory of who holds what rights, and should allocate land and adjudicate
disputes. There may be a gap of knowledge if customary leaders have been killed or
displaced. A further problem is that lengthy conflict may weaken customary institutions
and erode the credibility of leaders. This may occur in cases where a leader lacks respect
from members of the community because the leader manipulated the conflict to acquire

the position.

Fourthly, Affirmative action measures should be adopted in land distribution,
resettlement schemes and provision of credit facilities to improve women s land
ownership and security of tenure. Proportionate representation o! women and men should
be made in all structures dealing with land re-distribution programmes. |here should be
equal representation and effective participation of women and men on Land

commissions, Land tribunals; Boards and committees.
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Tl
e “rust Act should be reviewed, while all public land previously privatized

uld be immediately reverted to public tenure particularly if it adversely affects the
P storalist/nomadic communities and especially women’s source of livelihoods and
nieans of survival. Community based management boards should be established with
e <3Ual representation of women and man to manage community lands All the so called
communal lands should be used to benefit both men and women in that particular
community. The community members should be consulted whenever this community

lands have to be privatized.

Equal inheritance rights of family land by daughters and women and right to pass it on as
inheritance should be guaranteed. Provisions should be made to encourage daughters to

seek redress where they have been unjustly deprived ot such land inheritance rights.

The principle of co-ownership should be applicable at all times. This will help in
protecting the widows/widowers and divorcees. |he widow/widower can then inherit at
least part of the estate and eventually transfer the property to the children whene\er she
decides to do so. The divorcee on the on the other hand shall be able to retain a fair
portion of the household estate depending on the continued occupation and use ot that

estate for livelihood. In this case family land and matrilineal property should be

specifically defined.
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rilC1™ sli(Hikl icstrict commercial transaction affecting matrimonial properly and
and unless such transaction is in the interest of the family. Married women should
gj'yg til - . . .
teir consent before land is disposed either through sale, mortgaging, pledging or
s™ 8 in writing through the courts, district land tribunal or divisional land control

boards. Close consideration should be given to whether the transaction will render a

W’m an and her children homeless or deprive them of their means of livelihood.

Developing policies and programmes in anticipation of conflicts that may be generated
by the internal migration. New laws related to land, drafted in the reconstruction period,

must include specific provisions which recognize and protect independent rights to land

for ALL.

4.1.3 CONCLUSION.

It is evident Peace cannot co-exist with inequality and injustice. As long as women are
unequal (legally, socially, ideologically, subordinate) and as long as class caste, gender,
communal sectarian and ethnic inequalities characterize society, conllict is likely to

erupt.

While gains are being made on the legislative front, with womens right to be Iree Irom

discrimination appearing in Constitutions and womens rights to land, beginning to
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Jispute should be maintained by the relevant commumt> "v_.ni

should become part of the fundamental principles "I the N.annul

The institutions responsible for making policies should engW m POA * * **

aiuts at ensur,ng gender .uity”~th respect,-act,sand...........cc.cccecuen...

m nf.in declarations into national gender relate
rights and human rights; Transformation N A ngMs

policy and law; freedom of opinion and association an

such as nobody to be evicted fromhisBFf&F Fpme without legal order.

possibility to register property m the nmn n A n n non n of

married individuals. The private law on

women in all law relating to land.

makers in world history. There love for nature is
w — « - — > - - » -
evidenced by their liking over flowers, A A women because it contains

minds. No wonder land has always been a pnon .

, nnrces that benefit the women,
most of the valuable natural res
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Annex | The table below shows the location and number of IDPs in Kenya as at December (2002)

Originally displaced from
Nandi

Miteitei farm
Tinderet

Nyando

Burn Farm, Ainamoi,
Thessalia

Bungoma

Chemondi, Kimama
Kapkanai

Mt Elgon
Sasure, Kapsika, Chesiro,

Chebwek, Kang’ng’a

Kisumu

TransNzoia

Chekata, Mariki, Sivanga,
Maram, Baharini, Bondeni,
Ukingoni, Mango

Uasin Gishu
Turbo, Kipkaren, Kambi
Limuru. Cheplaskei,
Londiani

Burnt Forest.

Contending parties
Kalenjin/non-
Kalenjin

Luo, Luhyia)
Kalenjin vs Luo

(Kisii.

Bukusu vs Sabaots

Bukusu,
Sabaot

Teso,

Bukusu vs Sabaot,

Bukusu vs Pokot

Pokot s Ugandan
sebei

Sondu Miriu power
plant vs natives

Luhya vs Pokot/
Sabaot
Kalenjin vs other
tribes

Kalenjin vs non

Conflict issues
Land ownership

Majimboism and
political incitement

Border dispute, cattle
rustling

Border dispute, cattle

thefts. political
differences
Cattle theft, border

dispute, support

Cattle raids,
of small arms

effects

Development induced
(Sondu Miriu)

Cattle theft, illegal
grazing, small arms

Politics, land
disputes
Land claims, politics

Cause of non-return
Land dispute

Land occupied

Insecurity, stock theft

Insecurity, land disputes,
building materials

Insecurity, land disputes
trauma, poverty, lost title
deeds, squatters

Insecurity

Surrendered land to
government

Rape, kidnapping

Ethnic tensions, building
materials

Insecurity

Current location

Hamisi, Tinderet Estate.
Mtwala B, Nyamira
Kabazi

Lailai.Koru. Owanga.

Lailai, Muhoroni, Mtwala

Mulatwa, kimaboli. sirisia,
Namwela

Cheptais, Chebwek.
Chwele. Kimilili

Kapkoi, Matunda, Mitume.

Matisi, Namanjalala.
Tiwani, Liavo, Bosnia
Chechnya, Sango
Khalwenge, Ndalu. Moi’s

Bridge, Domiano, Kiminini
Tongareni,

Kanyarakwat,
Kanyerus,Nakuyen,Keringet
, Kelan

Kisumu town

Louis Farm.
Kolongolo, Sidu

Kapkoi

Soi. Matunda. Mau Summit.
Langas, Turbo town, Kambi
Mawe. Kambi Miwa

Sorget.  Kivuno, Pondo.

No.
279

632

1230

774

968

9000

300

2,560

Needs

Legal aid.
Source of
income

Legal aid to
return
Security', shelter
materials

Security, shelter,
health care

Security,
Medicine, shelter
materials

As above

Alternative
settlement
Security, medical
services,

building
materials

Shelter materials,
health care, legal
aid

Legal aid. shelter ]



Annex |

Kiptega, Bindura,
Kaplanga, Chagaya,
Mugumaoini, Rironi, Geiti
Nakuru

Olenguroune

Simotune, Abosket,
Cheptuoch, Amaro, Saosa,
Kiptagich

Subukia, Baruti, Kihingo,
Mwariki, Rare, Deffo,
Ronda, Mauche
Molo, Elburgon

West  Pokot: Amolem.
Sarmach, Lous, Orwa.
Karaya

Kalenjin

Maasai vs Kikuyu;
GOK directive to
vacate forest land

Kalenjin vs Kikuyu

Kalenjin vs
Kalenji

non-

Kalenjin vs Kikuyu

Maasai vs

Pokot vs Marakwet

Pokot vs Turkana

and effects of
majimboism
Settlement on
forestland

Politics, land disputes

Land
politics

disputes,

Land claims, politics
and effects of
majimboism

Settlement on Water

catchments and
forests

Cattle rustling
Border dispute,
resources

Border disputes,

cattle theft

Lack of building materials

Squatters,
reallocation.
Region gazetted as forest
land

waiting for

Squatters,
insecurity

lost title deeds,

Trauma,
Insecurity, lack of building
materials

Ethnic tension, insecurity,
trauma, sold the land

Region gazetted as
forestland, squarters

Insecurity, lack of building
materials

Insecurity

The table below shows the location and number of IDPs in Kenya as at December (2002)

Kamwingi, Burnt Forest
town
Elburgon, Molo, Nakuru

town, Njoro town . Kieni

Kamwaura, Kedowa,
Kabazi, Kamara.Dundori,
Bahati, Nakuru town

Burnt Forest town.
Kaptewa, Lanet, Kenya
Meat and ‘London’ in
Nakuru town

Keringet, Kuresoi, Molo
South, Saosa. Bahati.
Kamwaura, Mau Summit.
Dundori

Maela, Ngondi, Naivasha.
Gilgil, Nakuru. Kinungi.
Kinari, Baraget

Chesos, Tot, Chesongoch.
Lagam, Lomut. Arpolo

Cherangany escarpment

Marich Pass. Orwa. Silip.
Sigor, Chesogon. Riting

5,300

2.365

1,700

4,000

4,368

3235*

materials, health
care

Legal aid.
shelter. health
care.

Security,

building

materials, health
Security. legal

aid, health care,
shelter materials

Security, means i
of livelihood
health care

Legal aid. means

of livelihood
health care
Security,  food,
means of
livelihood

shelter, health
Security.  food, j
means of

livelihood health |
care




Annex | The table below shows the location and number of IDPs in Kenya as at December f2002)

Kapenguria, Makutano

Isiolo
Lapsu, Garchaba

Meru

Kina, Mulika
Migori
Ochodororo, Toku. Kitere.
Riosiri, Chamngewada

North

TransMara

Gucha border area,
Nyangusu, Getenga,
Konangare, Maroo.
Laikipia

01 Moran, Rumuruti,

Mukogodo, Doldol, Mijore,
Dam Samaki, Magadi,

Tana River
Garsen, Oda, Ngao
Golbanti, Furaha,
Mombasa

Likoni, Waa, Mbuta
Shonda Ujamaa

Kwale

Ng'ombeni, Diani, Ukunda

Eldoret,Molo, Mombasa,
other clash torn areas

Total No. of families

Total population @ 8

Pokot vs Kikuyu

Meru. Somali,
Samburu and
Turkana

Meru & Samburu

Luo vs Kisii

Maasai vs Kisii

Pokot, Tugen
Turkana, samburu,
Kikuyu

Digo Vs
communities from
upcountrv

Digo 'S
communities from
upcountry

Kalenjin vs Kikuyu

Political differences
& majimboism
Border, cattle rusting,
banditry

Banditry, cattle raids

Cattle
disputes

rustling land

Border/ethnic
disputes, cattle raids,
clan rivalry

Banditry, ethnic
tensions, rustling
Banditry
Majimboism,

politicised grievances

Majimboism,
politicised grievances

Politicised ethnicity

Sold land, land disputes

Insecurity

Land dispute, generalised
insecurity
Insecurity, cattle rusling,

building materials

Insecurity, lack of building
materials

Insecurity, drought,
Building materials

rape

Insecurity, lack of building
materials

Lack of means to
reconstruct homes

Trauma, poverty lack of

building materials

Repatriated by the Catholic
Church)

Kesogon, Aruba, Kipsaina,
Kapsara, Huruma

Gambella, LMD,
Ngaremare

Mulika, Kunati

Moi Institute of
Technology, Ongo Health
Centre, Kanyimach,
Kamigudho, Omwari,
Rongo

Kilgoris, Awendo, Ranen

Kinamba. Kang’a ol
Moran, Survey, Kahuho

Returned but dispossessed

Went upcountry or returned,
but are dispossessed

Nyeri, Ndemi in Ol Kalou.
Sosian. Sihundu in
TransNzoia. Kyeni in Thika

791*

960

768

1890

570

370*

1125

44,
01
333.36 |

Legal aid, means
of livelihood
Security, food

Security, health
care

Security, Food,
shelter materials,
health care
Security, health
care. shelter
materials
Security.  food,

shelter materials

Security.
shelter.
care
Legal aid

food,
health

Legal aid

Legal aid



