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THE ROLE OF THEJLEGISLATURH IN PRESENT KENYA

INTRODUCTION :

The Constitution of most countries today contain provisions
defining the role of their legislatures. Kenya is no exception
to this trend. The Kenvan Independence Constitution of 1963
contained specific provisions defininag the functions of the
two - tier Legislature} The most important function of the
Legislature was Legislation. The Legislature was also respon-
sible for electing specially elected members. Provisions were
alsa made for Powers, Priviliges and Immunities of the
Legislature2

This dissertation will deal in the main with the 1969
Constitution, A brief glance at 1963 and 1969 Constitutions
shows that the major role assigned to the two tier Legislature
in 1963 was the s-me role assigned to the United Legislature
by the 1969 Constitution: Legislation . A secondary function
is the authorisation of the raisipng of taxes, One significant
change introduced by the 1969 Constitution is the election
of the President. Under it the President is no longer elected
by MPs but by the peOple.3 The President also has powers of
prorogation and dissolution to the Legislature.4 In a‘idition,
he has powers to nominate people to Parliament.

The thesis of this dissertation is that Parliamentary
supremacy as provided for by the 1963 and 1969 Constitutions
have largerly been eroded. This has come about as a result
of a series of Legislations which wittingly or unwittinaly
saw Parliament relinguish its powers to the Executive, 1In
the period immediately after Independence, the Legislature
showed signs of prominence. But after the formation of the
Kenya Peonles' Union in 1966, a series of constitutional
amendments were passed the net result of which was the rele-
gation of the Legislature to a Secondary role behind the Exe-
cutive, The Legislature's inability to assert itself has
led to a corresnonding incresse in Executive power. Bills that

have the blessing of the Executive are hardly scrutinised by

Members of Parliament .
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It will be arqued that the Leagislature has at times
surrendered its nowers when it needed not have done so, for
example the sixth Constitutional amendment Act No. 18 of 1966
which rests hide emergency nowers in the President. The
relationshin between the ruling narty, KANU and the Legislature
has also contributed to the erosion of the powers of the
Legislature, A11 Parliamentary candidates must be nominated )

\ Loy bacaea dojurt s SN
by a Political Party, and as Kenya is a de facto one Party
State, membershin of KANU is a condition nrecedent to member-
shin of the Legislature.

Chanter 1 will mainly be historical, tracina the develop-
ment of the nresent Legislature from 1907 to 1963, The role
that the colonial Legislatur%ft?ll be outlined, To be examined
are the various pressure aroups th=t e2xisted and how their
interests influenced the workinag of the Legislature council. | *KS”
Chapter IT will examine the role assigned to the Legislature
by the 1969 Constitution. It will be shown that the West-
minister model embodied in the 1969 constitution has largely
been a failure. The first Constitutional amendment way back
in 1964 shook the foundsations of the imported westminster
Constitution. Traditional functions of the Kenya Legislature
will be examined. Chapter ITI will trace instances of MPs'
inability to assert themselves., Legislation was passed that
in effect greatly increased the nowers of the President. To
be argued here are the views that the Legislature only Legiti-
mises Executive's wishes and secondly that it has not been
able to control Government exnenditure nor effectively criti-
cise Governmen®! zction. Reasons will be advanced for this
state of affairs. The relationship between Parliament and
the strong Executive, Civil Service and KANU will be considered.
Some of the most far ~ reaching of the ten Constitutional
amendments will be looked at and their effects determined.

Chapter iv will have sugaestions which should be adopted
to bring the Legislature back to its original strong status,

It will be submitted in chapter iv that the legislature should
reasseff itself. It can only do so by having a more clearly

defined relationship between it and Executive.
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The rosition of KANU should also be reexamined in the light

of the need to strengthen Parliament some conclusions will

alsc be made in Chapter 1V, Preservation of Public Security
Act should either be repealed or be amended so that emergency
povers are brought within the control of the Legislature.

The Legislature, it will be arqued, should identify itself

more with the electorate by repealing such colonial Acts as
outlying Districts Act Cap 174 and special Pistricts (Admini=-
stration) Act Cap 105, The vacorancy Act should be repealed

as it is unnecessary in and Independent State and contrary

to the constitution. It will, at the appropriate be considered
why amendments to the Public %%ztéjt? Act are necess-ry. The
form the actual amendments willAbc indicated. The Legislature
sheculd also tackle the issue of one man one job and ceilings

to 1and ownershin, An attempt will be made to 160k 3t the
Politic21 and Econemic factors out<cide Parliament that deter-

mine the interests of MPs, Tt will further be suggested how

the Legislators can more efliciently discharge their duties.
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CHAPTIE2 I THE DEVELOPMENT OF THE LEGISLATURE 1907 - 1963

British rule was established in Kenya in 1895 and colonial
administration was headed by a commissioner. Ten years later,
the title of "Governor" was adopted after the title "Commis-
sioner" was discarded, To understand the development and
role of the nresent legislature, one h-s to locK at it in
its historical perspective. The Governor had both executive
and leaislative nowers; there was not separ~tion of powers,
In any case, there was 178tz l=#gislate about as the
protectorate was still in its early staages. Perhaps
"regulations'" and "rules'" could best describe these legi-~-
slation, In 1995, the administration of the Protectorate

was transfer-ed fron the foreicn to the colonial office. The
colonists' Assccintion, a body that catered for the interests
of Euronean settlers, in 1975, forwarded a complaint to

the colonial office that they wanted a Legislative Council

that could air their grievances. Other British cclonies

like Australia, Canada and Newzealand by 1905 had their own
Legislative councils, and the Kenva settlers saw no reason

why they shculd be the exception. After much nressure

from the settlers, a leaislative council was set up in 1907.
The council consisted of -embers nominated by the Governor

who were in all cases Senior Government Officials. The
nominated members acted moﬁlv in an advisory capacity.

The nominated members could not therefore be expected
to criticise Government as they were part of the colonial
Governmental apparatus. What was the position like in the
early years of this century? A former speaker of the Kenya
Natiosnal Assembly has written th-t "the historvy of Parliament
of Kenva is an example of steady nriogress from colonial outo-
cracv-to true democracy’" This is an indication that the
colonial legislature was not the mainstayv of democracy.
Settlers could not at that st-ge elect members to the Legislative
Couzcil. Tiie Governor used his Legisl-tiver powers to the

detriment of Africans. R .
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Legislation on matters concerning navment of hut tax date
from that neriod, While African intereste were considered
non existent, orders and Reaulations were made concerning
;;;;?—Eovemonts, taxation and general conduct, This was
to be the pliaght of the African for a long time to come.

The Leqgislative council was completely subordinate to the
Governor. ITn additon to having veto nowers, the Governor
was not bound to follow the advice of the Council. This
raises the auestion as to *the reasons for setting up the
Legislative Council. It nay be suaggested that this was done
to c00l down the constant demands of the settlers, The
Local settlers were not hapny with the Governor's powers
of nominantion and they resented BExecutive control and
do:win—tion.2 Sone of the settlers who had come from South
Africa had seen th 't Legislative Council with elected

members was more effective that one with nominated members,

After world war I, the Colonial Government appeased
the settlers, most of whom had contributed to the war effort
by providing by Ordinance No. 2 of 1919 for an elected
Legislative Council., The Colonial Government tended to
recognise the European as the only groﬁp that had legal
rights in the Protectorate. This arose from_the theory that
the settlers were the only groun that uanderstood the concept
of elective representation and democracy. The comnlacent
attitude of the other races encouragesd the settlers to clamour
for more representation. The basis of Kenyan Society at that

- . : .. . 3
time was racial discrimin-~tion,

The Legislative Council in its easly stages did
not have an imnressive debating record. It was not
renrese2ntative of majority (African) opinion. The white
settlers were interested in having more lands and abolition
of 1land taxes in addition to seeing that the unwilling
Africans were driven fron their homes to ago and work in
settlers farms.,  'Tn the end, the land tax was abolished, more
land taken away from Africans 4 who were forced to ao and
work in settlers' farms by tax 1egislations.5

. nwl3



The Official menbers were still in the majority by
1919 - hile the Governor still retained his veto powers and

powers of nomination. The life of the Council being three
years, settler members could not make their nresence felt

in so short at time. The Governor could nominate the same
people to a new legislative council whileé the elected
representatives could not be sure of re-election. The demands
of settlers for more representation did not go unnoticed in
the Indian (Asian) and Arab Comnmunities who also demanded

a representation in the lenislative council,., Such demands
could not be ignored.ws members of the two communities
contributed a lot to the colony as far as business was
cnncerned. ITn 1923, the Tndian community was given five
elected seats on the legislative council. The 1923 Devonshire
White Paner categorically stated that African interests in
Kenya were ﬁaramountﬂyet in the same year, nrovisions

were made for the nomination Of one European to represent

,ﬂ~——1gﬂfgsﬁ

African interests, while the »ther communities were

electing their representatives. The Legisl-tive Council

in the 1920's could not have been said to be representative,
as African interests were not recognised. To talk of a
European nominated to represent African interests was mere
eyewash as at no time during the colonial era could any

European have been said to truly 36 represent African opinion.

The legislative Council was not strong enough to act
o . e s
as 2 check on the Executive power, Strong opposition to
me~sures taken by the Governor could be interpreted to
9 Qo+

mean onposition to His Majesty, the King. Kenya was a colony
and not a free country and any ideas of the traditional role
of Parliament as a check on 1he Executive had no relevance,

/A
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Policy decisions rested +ith the Governor and civil servants,

and members of the Leéislﬂtivo council had no say in policy

formulation orocess. The Governor acted as the President

of both Legislative and Executive Coucil; and these bodies

had much in =cgnmon. As time went on these bodies split apart

as onc writer h=s correctly written " The Constitutional pro-

gress is measnred bv the manner in which there is growing sepa-
S

aration of Institutions and functions" In 1926 a Committee

was formed to advise the Government on Public Finance and

in 1934 a standing Finance Committee of the leaislative council

was set up for the nurpose of scrutinising financial proposals,

Unfortunately the Governor could veto nroposals of the stand-

ing Committee., 1934 also saw th2 appointment of a second

European to represent African interests.

In 1930s Indianm members of the legislative council showed
dissatisfaction with tﬁe arrang>ments by boycotts and resigna-
tions, but these had no effect on the colonial Government.
Thouoh no African politic=l counsciousness had increased by
the 1930s no ocutlet was’hrovided for these sentiments. The
African Nationalists were branded as "agitators" and subver-
sives", The nominnated Europeans renresenting African inferests
were either unwilling to take their work seriously or had
been icnored by the colonial Goveornment., Settler® demands for
and East African Federation and unofficial majority aleng the

Rhodesian nattern werc rejected.

In 1944, Eliud Mathu was nominated to the legislative
Council. Thoug» his impact on the Council was minimal, his
record was impressive because he put African interests, fears
and aspirations in the right nerspective in the face of strong

settler opposition. A second African, John Chemallan was /5
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nominarted to the Legislative ccuncil in 1947. By 1948,
membership of the legislative council comprised: 4 nominated
African members; 5 Indian elected memb - 'rs =nd one nominated
compared to 11 elected Eurcpeans and 16 official (nominated)
Eurcopean members., Though by 1952 the legislative council
had 28 official and 27 uwncfficial members, renresentation
of Africans waszstill arnssly inade~uonte, Increased
African Naticonalism led to a declar=ation c¢f Emercency on
Z“0th October, 1952, The emercency brouacht the unofficial
settler mexmbers closer to the Governwent as their common
aim was the €upprescion of the African uprising. The
Furonean memhers called for a touocher line to be taken
against Africans but thev failed to sce thatﬁAfricans were
acgninst continued subjucation and onpression. European
members of the Legislative council often referred te Africans
as "terrorisfs"6 The African nominated members did not
shirk their resnonsibilities and constantly spoke against
collective punishment of Africans by the colonial Govern-
ment.

After African wmembors voiced much criticism against
the Llyttleton Constitution of 1954, provisions were nmade
in 1956'for greater African RFepresentation throuah elected

7

members. The first African electicons were conducted in
1957, thirty eicht years after the first settler elections.
In 1928, the Lennox - Boyd Constitution was adornted and
the Legisl-tive council was to consist of elected members
As follows: 14 African, 14 EQIOwean, 6 Asians and I Arab
and such nomin-ted members as necessary for official majority.

The Legislative council by then had tts speaker though this

—
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did not bar the Governor from attending some of its sittings.
The aim of the colonial Government was now altered "to
protect any community against discriminatory legislation
harmful to its intore%ts"g Effective representation could
stop unfair legislation as each community would protest if
s

its interests were nut in jeornardy.

The 1958 Constitution was seen as "first attempt to
establish any resnonsibility to a non-racial electorate"9
The legislative Council of late 1950's was quite representative
as all the races in Kenya elected their representatives to
it., As a result of the 1960 Consttitutional conference,
elections were held in which African majority in_the Legislative
Council was obtained. The aim for Kenya was Independence
with a Westminster model of Constitution. Self-Government
was achieved on 1lst June, 1963 and independence came on
12th December 1963. In 1963, the legislative Coumncil was

renamed the National Assembly consisting of the House of

Representatives and Senate. Meanwhile, the importance of
European settlers had dwindled. An amendment to the Kenya
Constitution in December 1966 merged the senate and House
of Representatives into one house creading 41 constituencies
to be represented by 41 ;:f::::to;;i

Some imnortant facts emerge from the foregbing survey.
During the colonial era, the legislative Council could not
asset itself as it had very limited nowers. The supreme
power rested with the Governor and the legislative council
was uged to renresent racial interests, African entrance into
the legislative council came late in comparison to European
long established participation. The struggle for independence

in Kenya was not spearheaded by the African members of the

legislative council nominated before 1956 but the new generation

/7

that emerged after 1957 froa the trade unions. ce e
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The strong veto nower of the Gowernor inhibited free
discussion and debate. As a result of the racial
interests, the members of the legislative council could
not play any meaningful role in the constitutional

development of Kenya.
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CHAPTER II CONSTITUTIONAL ROLE OF THE LEGISLATURE
At independence {n 1963, Kenya inherited a two-tier
legislature; the House of Representatives and Senate.
The idea of having Senate was oriainallv nroposed by KAPU,
the major o»nnonent of KANU, to nrotect the interests of the
smaller tribes -~ni to safeguard the autonomy of the Ragions}

Senate conld delay —oney bills for no more that ;ﬁe
month after which the House of Renresentatives could
suthorise the Minister for Finance to raise money without authc
risation by Senate. The debating role of Senate wais minimal
as 40% of the bills &ntroduced in 1964 were passed without

2 g .

discussion at any stage . There was no Cabined Minister
in Senate and this tended to slow the benefit of direct
and regular Communication between Senate and the Ministers,
In the end, Senate did not play a significantrole in the
Kenya Political system and it was finally abolished in
1666,

The House of Renresentatives was more active
than Senate. It performad most of the traditional fun-
ctions of any Parliament, namely making of laws, authorising
the raising of money by taxation and criticising some
Government actions . A bill authorising the raising of
money could only eriginate in the House of Renresentatives
ahd not Senate 3. If Senate did not nass a money bill that
had been debated by the House of Renresentatives it could
be nresented to the President for his assent without its
having been debated by Senate 4. The alteration of the
constitution needed acceptance by 75% of all the members
of either house and alteration of specially entrenched
provisions required 75% majority in the House of Representative

and 90% majority in the Senates

.

B Al
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The two-tier system, though seen as one of the inherited
aspects of the Westwminster model, was cumbersome as passage
of bills tended to take long. Senate acted as the House
of Lords in the Kenyan Context while the House of Representa-
tives was a reflection of the House of Commons in Britain,
The House of Representatives had more Legislative powers
than S%nate hence it was more effective. The main part
of this dissertation deals with the role assigned to
the single legislature by the 1969 Constitution.

, g exE

Westminster model has as one of its tents, the concept
of senaration of nowers, Thoe Kenya Constitution has
attempted to stick to this concept but with little success,
The traditional functions of the Legislature that will
be examined are legisl-tion, fo:@ulation of policy, autho-
risation of raising of money by taxation, control of the

Executive and renresentation.

(a) Legislative role,

Legisl-tion is the most impartant function of Parliament,
and the Constitutinn expressly vests this function in the
Kenya Parliament. A proposed bill is publisbed in th~ official
gazette and will not be debated upon by Parliament until
fourteen days have “asqed.é After a bill has been debated
by Parliament and wnassed it is presented to the President
for assent and it becomes law.

The legislatures' ability to legislate is subject to
Presidential assent reférred to above. The issue has not
come to the test as the President has never refused assent
to a bill that has been pnassed by P.rliament. According to
Professor Wade,a speaking of the British situation, Parlia~-

mentary sunremacy means that Parliament has the power to

.../11
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make or unmake laws. Courts cannot challenge the Legality

of Parliamentary enactments. Subs1d1ary Leg1slat10ns by

——— e — ) o

M1n1ster$ and Local Authorltles derive their powers from

—

£
Acts of Parliament. The Ienglature has power to Alter

9 :
the Constitution. Wha't PronSSOY Wade says of the British

situation is ;150 true of the nosition in Kenva. The 6
Legislative power of Parliament is really the Legislative
power of the Executive as most Acts that go through
Parliament are initiated by the Executive arm of Government,
There has only been on~ nrivate members bill, the Hire
Purchase bill, 1968 that has become law. It ;as steered
through Parlianent by the late J,M, Kariuki and was passed
without much nroblem as it had the blessing of the
Government and Finépce Companies. Presidential assent to
the billrais~cd no problem as the bill was generally accepted
by all, Parliamentarians have however been able to secure
amendments to some Government sponsored bills. Parliamentarian
wonld be more effective if they were successful in
sterring private Member's bill throuah Parliament rather
that merely amending Government sponsored bills.
Parliamentarians' ability to block bills should hot be
underestimeated however. In, 1966, the Government
had to withdraw the Dairy Industry bill because of strong
backbench opposition.10 Had the Government insisted on
continuing the debate on the bill, the result would have
been an embarrasing defeat; a sure sign of the Governments
inability to control backbenchers. The Legislature at
:hot the only law making body in Kenya. The E,st

African Legislative Assembly has Legislative powers regarding

nresent

telecommunicati:ns, harbours and research. The President
/12
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enjoys wigde Legislative powers given to him by Preservation
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of Public Securify Act as regards North Eastern Province and
some parts of the Coast Province.ll The President can
make orders akin to Legislations to govern areas under
emergency requlations.

Théugh the Legislature in effect only formalises
Government sronsored bills such a nower is still an
indication of Parliamentary supremacy. The fact that the

Constitution recognises Legislative npower of Parliament

means that no other body rivals Parliament in Legislpjting.

(b) Financial Control

The Kenyan Legislature is vested with the power of authori-
sing the raising of money throudgh taxation ‘ft also

has the right of sécrujtinising Government expenditure.
Chapter VII of the constitution Indicates that Parliament
has control over financial matters with regard to the
consclidated fund. Withdrawal from the consolidated fund
has to be authorised by Parliament. Financial control

hy the Legislature is strengthened by the provision for

the office of Contrecller and Auditor Genexa113 who has broad
rowers of control over Government expenditure. Parliamentarian
have used the rrports of the Auditor General to bring the
Government to task about the misuse of Public funds,

The Government has the duty of initiating bills on
nroposed bills dealing with the raising of money and
Parljamentarians only debated on specific provisions of
the nroposed Legislation. Parliament has in most cases
onmenly criticised Govermnment initiated bills aimed at =maising
of money through taxation. An example of this was the

loans Guarantee bill 14
’.'./13



of 1966 wheee MPs defeated Govermment nroposals for new
taxation,

The Legislature cannot control day to day expendi-
ture of Public funds as that is entrusted to Civil Servants
A large propbgtion of Government expenditure goes to such

bodies as Posts and Telecommnic>tions whose expenditure

is controlled by the E§St African Legislative Assembly and

oKuu” T P &
not Parliament. Parliament has not madelany attempt to
15
curb the ability of the Government to raise loans. At
times, these loans are not used for the purpose for which
they weré raised. In nove ber 1976 the Press carried %

a renort of a to» Civil Servant who used Public funds to n
buy himself a2 new car. The unfortunate reality is that
Parliament has little control over those who misuse Public
funds., Criminal law of Kenya seems not adequate ehough

to deal with the culprits who are only chastised through

the Press. In any case, debates on financial measures
usually occur after the money has hcen spent. Civil servant
entrusted with actual expenditure do not care much about
the Report of the Auditor General; they simply ignore such
renorts, Most MPs do not have the basic knowledge of ex-
penditure procedures to éﬁable them to meanincfully and
effectively criticise the misuse of public funds. The Publi
Accounts committee of Parliament onlv ensures that Public
Funds have been spent. Wh-t the Committee should look at

is how efficiently ‘such money is used and aive suagestions

for a better future spending.

i s v nd L&
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j€‘ (c) Critical fionciton and control of Government

The basis of critical function of Parliament is the
Constitutional ~rovision for a vote of no confidence in

the Governmpnt.l6 The Purncose of such a resolution is to
show that Parliament no long2r has confidence in the
Government which should therefore ¥esign., Needless to say,
such a resignation would involve the President and his
Cabinet, If the President and his Cabinet resign, then

the President need not dissolve Parliament. Such a

)
AKenya.

resolution has not been passed or even umooted upon
Gerﬁzeil7 has correctly pointed cut that Parliament has

the "right and indeed the dutv to seek and explanation

from the Government and to criticise and advise the
Government in the exercise of its Executive authority",

No other body or Institution apart from Parliament can
assume the critical function.

The role ~f Parliament as a watchdog of individual
rights will now be examined. Ouestions have been asked in
Parliament ab~ut Police brutalityff brutality by chiefs,
racial discrimination, \fricanisation, eviction of lanq?ss
squatlfers and en host of other sensitive issues. The fact
that the Government is ansverable to Parliament is seen
in the way the Governmenit has been nut to task because of
acts done by its agents. MPs have asked nuestions on issues
ranting from Constituency to National and International
affairs. They have souaght and obtainéd adjournment on
motions they disliked or 4id not clearly uvnderstand. Pri-

vate members' motions have been passed even disagreeing

with Government Policy on Africanisation.

voeos/1S
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_The Legislztors' role as critics of vaernment‘iii/)
—
been very remarkable, Debate in the House has been very
\\/‘\‘//

free and remarkable, Members have used the House as a
e e

L}'foruw for criticising Government measures with which they
did not agree., The critical function of MPs has meant
championgng the causes of the masess and criticing brutality
of police and chiefs. Of late, criticism of Government has

been muted by the implication that criticism of the Government
Pt
is equated to criticism of the,personally.Most MPs have not
been willing to be branded 55 personal critics of the President,
\ il

Thige is so because MPs have great? 1oya1ty/to rards the Pre51dent.
X rhowty br (n C.\wﬁa

Parliamentariany have not apprecached issues as a United group.

The fear that a too critical Parliamentarianfwill be expelled
from KANU and hence lose his Parliament-rv seat is enough to
silence most MPs,

(d) Formulation of Pelicy.

Policy forumul=tion rcle of Parliament exists more in theory
than in nractice., This is true of Parliaments the world over,
As alreadv noted, a~oronriation bills are initiated by the
Government. Feormml-tion of policy rests with the Government
and Civil servants. The is=sue of ifricanisation has shown
who is in actual charge of policy formulation. M™MPs would
like Africanisation of industry and the Judiciary to be rapid
but the Gowernment's pace of Africanisation has been very
slow inde~d and despite wishes of the Legislations, the Judi-
ciary and most of commecce has hardly been Africanised at
all. The much - acclaimed sessional Paper No. 10 on African

..."‘.l/16
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Socialism, 1965 said that the Governmenf; intention was
to provide $ocial justice and equal opportunities for

311 Kenyans. Though the intentions of the paper were

good and laudable, not even onz2 of its nrovisions has been
implemented.

It has been argued 0 that major decisions within

he Ministries are made by Permanent Secretaries and
Ministers,., This is tynical of all countries as MPs

are constituency (Local) orientated whereas policy
formulation embraces the whole country. It is only fair
that nolicy formnulation should be in the hands of these

who administer the country. The danger is that Ministers
being MPs may be teunted to favour their home areas when
develonment nrojects are under consideration, Administrators
are best nlaced to %now the requirements of the country

and thus nlan in accordance with the needs. But Parliament
as the supreme law making body should also have a say in
the policy formulation process,

It is submitted that the legislature only ratifies
decisions which hawve already been decided by the Executive.
where a bill is baded on policy, the Minister introducing
the bill will explain the policH behind it and give MPs
a chance to 1uestioﬁ the nolicy behind the bill. This
Anestioning will not yield much difference as MPs are not

Wmmudy.
quipped with enough background,to effectively participate
in ~uestioning nolicy. It is Aot likely that the Legi-
slature will in the negr future challenge the Executive in
policy formul-tion. It is difficult to accurately asess
how successfully Parliament has nerformed its constitutional
role, Some functions like critical and representational

‘.-00/“17
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are not exwressly provided for in the Constitution but
they are implied as these functions are traditionally
the preserve of any Legislature, The critical role comes
from—the—role ecomes from the doctrine of separation of
powers embodied in the Westminster Model. A legisislature
that is not critical cf Government measures and that

does not speak out when Constitutioenal rights of citizens

is

are infrinqnd to- hardly an effective one at all.
" IVARIA
Parliament can nlay a oreater role in a mueh—party

de )t

system and not in a defacto one narty system like Kenya.
One nefd only look -t Parliamentary debates of the late
1960's to realise how vigorous Parliament was when KPU

was in evxistence. At the time of writing, Parliament
has been nrorocued and the time of reconvenina is uncertain,
The critical funetion of Parliament is always overshadowed
by the fe:r of dissolution, given the fact that the

21

President has powers of prorg-tion and dissolutian.

% & o wwid A



&N!VERSITY OF N A mengme
L.I"? A B\,

PRAKY

Footnotes to Chapter II

1.

10,

11,

13.

13

Proctoxr J.H, The Role of the Senate in the Kenyan

Political system IDS Paper 1965 p. 394,

Ibid P, 401

S. 59 (2) of the 1963 Constitution.
Tbid S 61 (1)

Supra S. 71 (2) and S. &1 (6)

Slade, Humphrey The Parliament of Kenya(EAPH, 1969)
P. 43

Kenya Constitution, 1969 S. 46 (3)

Wade, E.C.,S. Constitutional Law (5th Ed Longmans 1962)

P, 470
Constitution S. 47

Official Renoxrt. House of Renresentatives Vo. X Part II
23 November, 1966 Cols 1902 - 1931, 24 November, 1966
col 1965.

In addition, the Outlying Ristricts Act Cap 104 and
special Districts (Administration) Act Cap 105 provide
that Administrative Officials have power to refuse
permission to non-residents of such Districts from
entering such Djstricts without the permission of

an Administrative Official. Property of people not
compluing with the Acts can be confiscated. Admini -
strantive Officials can make regulations qgoverning
conduct of residents of such Deisticts. These Acts will
be dealt with more fully later,.

Constitution S 99 (1)

Ibid S 195 (1)

PRS-



14,

15,

16.

17,

18.

a 19 o
The functions of the Controller and Auditor -General are
wide. He must satisfy himself that the proposed withdraw@&l
from the Consolidated Fund is authorised by Law. He also
mirst make sure that the money withdrawn has been used for
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CHAPTER 111

/ FAILURE OF THE LEGISLATURE TO ASSERT ITSELF AND REASONS
FOR THE FAILURE

This Chapter will examine specific cases ef failure by the legislature te
assert itself and reasons fer this, Imn deing so, the background to some
far reaching Cemstitutional Amendments will be analysed in erder te threw
light em the necessity er etherwise of such Mdncatl. .

The first major Constitutional amendment was adepted in 1964, It got
rid of the distinction between Head of State and head of Government, Sueh
a distinction is a strong feature of the Westminister meodel of Governemt.
where two different figures eccupy the two different efficers, The adoptiom
of the Republicans from of Government mean that the Executive President was
given more powers as he was now th¢ head of State and head of gcvcmih. |
Reasons given for that amendment were that the President deserved undivided

CVNLTS

loyalty and divisgggb of suehm%‘» in a newly Indopwe:dont Nation eould
lead to m&im-,\ Perhaps ax more eonvinoing reason was sush a change was
nocessary Uy vivtue of the fact that the Country was ulopting a Republican
statug and Republican status was a dominant feature of Commonwealth African
States, :

The fourth amendment now 8.39(136 ~C of the Constitution made a ,
sdicus inload into the powers of the Legislature by providing that a Neaber
who absented himself from the Assembly for eight :of:eqmtive sittings
without permission of the speaker would lose his seat. This amendment was fo

,w—»f/[ t0 be necessary as t00 many Parliamentarians were absenting themselves from
the House and attending to their businesess elsewhere, The p:\elul;n to
S.39(1) b =~ o provides that President

"may in any oase if he thinks fit direct that a member shall not

vacate his seat by a reason of his failure to attend the Assembly as
2

aforesaid"
To date, Jan Mohamed Bruce Mckengie and, more recently, Odero Joni have had
to lose their seats due to the operation of S 39(1) b = c. The president
has not directed that a member shall not vacate his seat after he has
lost it due tothe operation of $,39(1) b - ¢,

Section 35(1) (b) provideds that a member loses his meat if he is
imprisoned for more than six months, The first vietim of that Provision
was A.L. Gaciatta, former M.P. for Nyambene S:;f:th. Recent victims have
been Abu Somo, Mark Muithaga (Nakuru Town) Peter Kibisu (Vihiga) and Morogo
Saina (Eldoret North). Dufing Debate on the provision of S 35(1) (b) in 1969,
Shilukn Terwes ILP, for Matere Siot-thet ‘Governieat erition mould always

find themselves oonvicted of dubious eriminal chasges so that they can- Wou'ld
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lose their seats., That fear has been qualified., For example Mark
lwitha.gﬁ af a Government critic was charged with and convieted of maliciou
damage to property of an ex-wife twenty two months after the alleged
offence had been committed. In such a & case, the Government's assuarance
that Mwithaga's case was criminal and not Political is very unconvineing.
In passing such a Constitutional Amendment, MPs kmew that they would be
caught by the Provision of S 33&1 | &). They should have vigorously
resisted such an amendment, I% denies the Executive has not been willing
to tolefate opposition and critiscism, The President has not

hesitated to apply Public Security Act to detain MPs., The Government
decision in late lq9‘\69 t0 ban the opposition Party Kenya Peoples Union
(XKPU) and detain 9% opposition members and top KPU officials wes

quite an indication of the powers of the President., The Executive in
late 1960s used the Penal Code to supress what was generally called
"Communist Subversion," Literature from Communist countries. Parliament
has also been undermined by the fact that the President is no longer elect
by the Legisimture but by the Publie,

The President has been given power to bring into operation part 111
of the Public Security Act>, It is ironical that whereas a simple
majority (16 members) is required to approve of Emergency regulatioms,
bringing an Emergency into an end under S.85(4) of the Comstitution
requires a majority of the members of the assembly (80 members) excluding
"ex officio". Membrs.

The strengthening of the position of the Executive by Legislation
has also led to the sirengthening of the posifion of the ¥ivil Servants,
The Provincial Commissioners are seen as representatives of the President
in local areas and they become leaders of Development projeots to the
exclusion of MPS, They also have more powers than MPS, The Civil
Service played a central role in the centralisation of power that has
enlarged the scope of the Excutive since Independenog,.4 Infaot District
Commissioners have ﬁ:wer to canocel gvf Licence Constitutionary meetings of
MPS with the result that there has been much friction between MPS and Loos
Administrative Officials, Parliamentarians as a group should have power
to summon Civil Servants to answer for their misconduct p&i“ﬂ' exoessive use
of power,

The President has been given the power of prorogation and
dissolution by Section 59 of the Constitution and he has not hesitated in
using these powers at times, Under S. 46(3) of the Constitution, the
President has ¥o0 assemt Yo bills before t hey become law. The Constitutior
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does not expressly give the President the Power to withhold assent to bill
but such a situation has not . arisen, The President in 1974 refused
assent 1o a motion’ by an Assistant Minister that provided that before
seeking election to Parliament, Civil Servants must M251Q"... at least
two years prior to election date. The Legislature, it is submitted, acted
unwisely in voting the President iwide emergency powers which he can use
without any Parliamentary Cohtrol,

The erosion of the powers of Parliament has led to a corresponding
incfease in the role played by the ruling party, KANU. In Mid 1960s, KANU
t?:ma\ieﬁt ively weak party but after the KANU delegates eonferenoo at
in 1966, reforms were carried out with the intention of ngnvena’cin,
the party. As a result of KANU party elections m 1966, the then Vice
President of KANU Oginga Odinga and his supported/ were voted out of

leadership positions in the party. Odinga and his supporters left KANU
to form an opposition party. Soon, KANU faced mass defection and a way
had to be found round the problem. The solution came in the Prm of the
fifth mndment6 which was to the effect that any m‘:'ber who changed politi
loyalties during his term of office had to seek a fresh mandate, The
mfﬁttgnwg}wﬁly was to stifle KPU, and indeed all KPU MPS lost their sea

, in bringing the fifth amendment disregarded e

parliamentary procedure becuase if the lziooodure was followed it woul
have caused delay., The standing orders laid done that for a Coust;tutitmu]
Amendment to be brought, fourteen days had to elapse between‘ date of
bringing notice of the intended amendment and actual debate. The Governem
could not wait for the fourteen daysj standing orders were suspended and
the Amendment was debated and assented to in 48 hours. Parliamentary
rutingparty, KPU members were very critical of the suspension of standing
orders add one of them Okello Odongo said such suspenstion "does not
normally happen in the affairs of Parlimentary Governmekt"'. The fifth
amendment subordinated Parliament to the rulmawg y KANU as no member
could resign from it without having to go and censult- an election again.

A writer has oorrectly summarised the purpose of the fifth amemdment
by saying "it might be interpreted as & potential disciplinary measure whi
increased the control of the Executive over its party m in the
Legislature"s. There was no question of Independent Candidates and a
Member's loyalty had to be to KANU otherwise he would |use his nomination
at the next electione, Party discipline was thus attained through a
Constitutional Amendment., The fact that a Parliamentaly Candidate has to
nominated and supported by a Political Party has strengthened KANU vis-avii
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the Legislature-During the 1974 general elections some past KPU offiecials,
ineluding Oginga Odinga, were denied nomination by KANU and no provisions
having been made for Independents, those who were denied nomination

could not contest elections, Again in 1976, some former KPU offiocials were
bammed from contesting KANU party electioms,

Diseiplinary powers of KANU have been greatly enhanced by the faet
that KANU can discipline recalcitrant MPS., An individual's membership of
Parliament depends on his being a member of KANU and a strong supporter as
well, Expulsion from KANU would automatically mean a loss of the
Parlimmentary seat, The importance of the Party has been reinforced by
the Presidents use of detention powers to detain party u‘vq-cr John
Serony and Martin Shikuku werem promptly detained on 16th October, 1975.

At the time of writing, the Party is undergoing reorganisation through
elections, Such a reorganisation could lead to more disciplinary powers
being vested in the party. ThPough the Kenya Constitution does not prohibit
a mlti-party system Kenya has for the last eght years been a de facte one
party state with no opposition Party in existence., Through KANU has been
organisationally weak, no opposition Party has emerged within the last eight
years. KANU Parliamentary group has always been chaired by the

President and issues have been settled in the Parliamentary group without
reaching the floor of Parliament.9

Election of President and MPS deponds on the Party as the President

has to be nominated by T - "~ - a National Official
of the Party.l The power of election of the President has been transferred
from Parliamentﬂﬁj S . " group to the Party and the masess,

Parliament during the time of KPU gave the Government a lot of power,
The existence of KPU did not alter the power balanwe but only served to
increase the powers of KANU, This plaved Parliamentarians w at the
mercy of KANU,.

The sixth amendment" re{:glered the Legislature impotent, It removed
the existing Legislation relating to Palrliamentary control over emergency
legislation, The Public Security Act was used during Colonial rule to
detain Nationalists . who were considered a threat to Publiec
Order. Whereas formerly the President needm#he permission of Parliament
to bring part 111 of the Act (special Public Security measures) he now
needs no such authorisation to doso., Patt 111 of the Act can be
brought into operation under 5@5(1)12 of the Constitution and use of such
powers according to S.83(1)13 is not a derogation from fundamental rights
and freedom as laid down under sections 72, 76, 79, 80 or 81 of the

/=
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Consiittution, The Presevation of Public Security Act gives the President
legislative powers in that he can make regulations under the Aot.14

It is submitted that in agreeing to give thePresident such
extensive detention powers, the Legislature failed in its duty as a
champion of individuals freedom and freedom of movement. The Legislature
should have retained the power to direct the operation of the Act, The
sixth amendment led to a situation whereby the Legislature's control
over the use of emergency powers dwindled, leading to dominanceof the
Executive.ls

Many KPU Officials were detained under the Act in 196 The
National Assembly (Powers and Priviléges) Act cap 6 has not been of
much help to MPS”. On October 16, 1975 the then Depmty Speaker of ithe |
National Assembly Jean Marie Seroney and Martin Shikuku were detained
for saying that KANU party was dead. The arrests and subsequent
detentions had sobering effects on the Members as they reaFised that the
Powers and Privileges Aot doss not grant them immunity from detentiom,

6.16

To make matters worse, the arrests took place inside the precintsof the
National Assembly.

The Seventh Amendment abolished Senate but extended the life of the
United Legislature by two years. This was a serious disregard of the
electorate as Constituency boundaries were redrawn with the unfortunate
result that electors found themselves represented by a person they had
not chosen. Specially elected members who orzx‘:ally used to be elected
by MPS became nominated members; the power of nomination was to rest
with the President,'®

The Legislature has also failed effeciently to champion the
interesis of the masess by passing the vagrancy Act cap 58 in 1969,

The Act gives power to Police officers to arrest and detain people who
are "apparently" vagrants. The Act is unfair asit Contjvenes S.81

of the Constitution; for it interferes with freedom of movement, The Ac
was enacted to control movements of "undesirable® and this provide

a satisfactory basis for the status Quo.,’ MPs wanted to %;m movement s

of people from rural to urban areas without ascertaining and trying

to remedy what causes such a movement. Vagrants are to be detained
pending inquiry and repabriation., Under sectiom 8 of that Act, a person
leaving his area of confinement commits an offence and is liable to pris
term,

The Legislature erred in retaining such Aots as the Outlying
District Act cap 104, The Act, which was enacted during colonial rule

is aimed at closing Disitrists or parts of Districts to travellers,

i w28
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KenyanSociety is not static and as change is always rapid, past colo@a\:{lbd
Acts that do not reflect the aspirations of the na}sses should be repeated.
Ahother Act which should have been ré?ﬁ%%éd bty now is the special
Districts (Administration) Act cap 105, The Act first came into operatiom
in 1934 and was used for suppressing the so-called "hostile" tribes, The
Act gives alot of power to Administrative Officials and Police in that"
they can make orders and regulations to be followed by residents of such
Wsﬁaécxc.{) Frffc%m“?fm?g‘v?ﬁ?t . qigmi;g‘tgurfexfed with under the two Acts,
The twe Acts to be repeated Section 81(6) of the Comstitution will have
to be amended. Parliament in 1970 passed the irade Qisputes (Amendment)
Act which gave the Governemt the powers to control strikes and thereby
protect Foreign capital and companies from being laid waste by strikes,
The l'egmla,‘cure itself does not escape blame Ew\having surrendered
its powers. ®he case with which Constitutional Amendments were passed
r\f;”éés“ doubts as to the farsightedness of MPS, Parliamentarians have
accepted ths Speaker's ruling on collective respmsibility.2’ Theugh
of late, Ministers have been criticised by MPS and the ‘ress for the
Mesess in their particular Ministries., MPS in giving the President
extensive Emergency powers did not satisfy themselves as to the
desirability of such measures in an independent country. MPS have at
times taken their duties lightly ¢n the words of Gertzel "No member of
Parliament tabled a private bill before k967 and one question suggested
= She ocontinues
"Members' performance in ordinary debates suffered from their general

lack of information on a wide variety of subjects (especially details

that some Members were unaware of their rights to doso."

of Economic Policy) . as well as from their " in ability to use
Parliamentary procedure advant a.geously"!z
Appointment of MPS to statutory bodies has increased thoir?liqa.lty
shihes

t0 the President as patronage is an important aspect of Kenyan Poliscies,
Parliament has failed to assert itself due to some factors especially
a strong Executive, Civil Service and ruling Party. The Political
atmosphere in the late 1960s was such that a rebellioms Parliament could no
be expected., Parliament has now been made into another arm of the
Executive that raftifies the wishes of the Executive,

Foir_notes Chapter 111 ce-./2¥
1. Act No, 16 of 1966
2. Constitution S.39(1) (¢)
3. Supra S.85 (1)

4. Gertzel, Cherry Politics of Independent Kenya
(EAPH 1970)1 P.166
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5. The difference between a bill and a motion is that a bill is proposed
Legislation which an acceptance by Parliament and presentation to the
President for assert it becomes law. A motion is a recommendation or a
proposal that is introduced to cover something particular. A motiom

does not have the force of law though its recommendations are in most
cases followed,

6. Acts No, 16 of 1966 and no.4 of 1967, Now S,40 Constitution,

7. Debates 28 April 1966 Col 1957.

8. Gertzel supra p. 78

9. . In March 1965, the House of Representatives challenged the
Agriculture (Amendment) Bill and persuasion by the Minister of Agriculture
having failed, personal intervention of the President was called wpom

and the challenge was dropped.

10, National Assembly and Prdsidential Elections Act Cap T

11, Act No. 18 of 1966

12. Section 85(1) of the Constitution provided that "Subject to this
section, the President may at any time by an order published in the

Kenya Gaszette, bring into operation, generally or im anypart of Kenya,
part 111 of the Preservation of Public Security Act of any of the
provisions of that part of that Act®

13. The relevant part of 383 reads *,.resds ",..and nothing contained

in or done under the authority of any provision of part 111 of the
Preservation of Public Security Act shall be held to be in eonsistent or
in contravention of those sections (72, 76 79,80 and 81) of this Cemstitut
when and in so far as the provision is in operation by virtue of an order
made under Section 85 of this Constitution,”

14, The Preservation of Public Security Act Cap.57 S.3(2) and 4(1)

15. Ghai, T.p Constitutions and the Political Order in East Afrieca.
University of Dar-es Salaam in Inaugural Lecture Series no,10,1976,p.18
16, One of the detainees P.P. Ooko brought a case against the Government
Jigh Court Civil Case No,1159 of 1966 P.P. Ooko vR where Justice Rudd
said "the arrest and detention of Mr, Ooko has not been established to
have been illega.li’ Pe3 of the case. As a result of the outcome in Ookos
case, no other detainee brought his case to the High Court.

17. Section 3 of the Act states

"No Civil or Criminal Proceedings shall be instituted against any member
for " _ . words spoken before, or writtem in a report to the Assembly.
by reason of any matter orthing brought by him therein by a petitiomn, Bill
Resolution Motion or Otherwise."
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The Section talks of "proceedings" but a detention order does not
involve legal proceedings as there is not need to take and Individual
%o courty if his detention is seen as necessary for preservation of
Public Order. Court proceedings take a long time and in criminal
proceedings, the affected MP has chance of acquittal The Aot therefore
deals with legal proceedings and not detention, Detention, whie is an
administrative Act is outside the scope of the provision of the
Privileges Act.
18. Act No 40 of 1966. Now S.33 of the Constitution,
19, Section 81(6) of the Constitution gives strength to the two Acts
by providing that

"Until it is otherwise provided by Act of Parliament nothing in thi
section shall affect the operation of the Outlying Districts Act of
special Districts Administration Act or any law amending or preparing
either of those Acts." .
In other words, the Constitutional right of protection of freedom of
movement is enjoyed subject to the operation of the two Acts,
20, Debates Vol x1 Feb. 1967 Col 1974.
21, Gertzel Supra p. 130
22. Ibid p.l3l

s s+ /29



- 29 -

CHAPTER IV: THE NEO-COLONIALSEETING AND PROSPECTS FOR THE FUTURE

The foregoing chaﬁters bave shown the complete inability of
Parliament to reassert itself and champion the interests of

the masess after the strenathening of KANU tﬁ@ugh Constitutional
amendments. Parliament has tc be seen inthe light of forces
external to it in order to wmdarsi=and this weakness,
Legislative proposals have not be=n revolutionary at all;

they have tended to be conservative and only aimed at serving

a small section of the Kenwan Society, The entrenchment of pro=-
p2rty nrovisions in the constitution is an example where
Parliament has been used to maintain the status quol. The

R
Executive has used Legislative action 22 control what in calls

undesi.rable2 Newsnapers are always full of reports of peopble
being renatriated to their home areas under the vagrancy Act,.
Foreign investments which are of nuestionable benefit to
Kenyans have been protected by Legislation,

The fate tha'C has befallen the Legislature in Kenva
has occurred in other narts of Africa Carey Jones has written
that:

"Constitutigys are not sacred in Africa .... they are
no more tﬁat nolitical devices for shifting the balance
of forces within the country and not for establishing 4
an immutable structure within which these forces can play"
Constitutions are only used to achieve set aims and not
for creating a favourable nolitical atmosphere for all. It is
contended that the Exccntive has vsed Legislators as one

of the aims of the Executive in the growth and extension of

nen-colonialism, ve..../ 30
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The Trade Disguté (Amendment) Act 1970, enables the Govern-
mant to control strikes and thus save foreign capital

from waste. The Policy paper on African Socialism of
196555aid that social justice, human dignityy; and economic
welfare for all, was the aim of Development planners,

It is submitted that such aims have not been achieved.

The Legislatimre discussed some aspects of the paper and
then immediately set it aside. The paper also laid down
that "sending needed capital abroad, allowing land to liea
idle, and misusing'the Nation's limited resources and
consnicuous consumption when the Nation needs~saving are
exanples of anti-social behaviour that African socialism
will not countenancené. Unfortunately, Parliamentarians
have not strived to see that such acts termed as anti-social
are rooted out,

No land ceilings have been nroPosed as this would
hit almost all Parliamentarians. The idea of one man one
job has also been greatly resisted by Kenyan leaders.

Such state of affairs should be blamed on members of Pare
liament who have the power to change the status nuo but
have been unable to do so. This is becmnuse they are part
of the ruling class,

Colin Leys7 has summarised the position of the
legislature in Kenya by saving that "Sg long as they draw
their Parliamentary sa2laries and voted for Government bills

and did not brﬂanisqan onnosition or criticise Kenyatta

they were tolerated as a useful safety value., The Assembly's

cowny ewan o/ 31



real function was to serve as a town club for politically

active members of the pettv bourgeoisie (even the 1971 coup
nlotters discussed their nlans there at one point) providing
income and status (and hence credit) and for the skilful
possibility of advancenent™, Membership of Parliament has

been seen as a sten towards economic and nolitical betterment

of the individvel concerned but not for his constituents,

The above cuotation mav anncar to be too unfair to Parliamentarians
but if is truve =as regfrds nesition in present Kenya.,

Supremacy of Parliament has collapsed together with
the concent of constitutionalism. To ~uote from leys again"®
the myth of constitutionalism wore thin sometimes even the
government seemed to lose interest in tefuf%ishing it; for in-
stance when the Presisdent was said to have ruled (he had no
decree power) that Local Government elections due in 1972 were
to be postponed to 1974" The Executive has times ower reached
his powers.

Kenyatta has shown that he does not have much respect
for the Westminster Model of Constitution He says: "The
Westminste*model of Government has evolved from the traditions
of the people of Britain over many hundreds of yeaes. The
irritating asmects of the British traditions to be discerned
on some occasions in the house of commons have been trans-
planted into unwritten rules which embody the emotions of the
Anglo-Saxon"9 In short, he says that the Westminster Model
is not suitable for Kenya. Such a view is questionable. A
champion of the Westminster model has remarked that 1960

Ghana Constitution which gave Kwame Nkrumah alot of powers led

0000./32



to an unfortunate state of affairs where Kkrumah turned himeeli
into dictator under the constitutionlo. One is bound to agreée
with Nwabueze that total rejection of the Westminster model
leads to a state of affairs that should be avoided.

RECOMMENDATIONS AND CONCLUSICNS,

It has been shown that Parliament has lost its powers

as a result of the strength of the Executive, KANU, the Civil

Service and also because of shortcomings on the nart of
Parliamentarians themselves. Parliament should curtail powers
of the Executive. Preventive Detention powers of the Executive
should be reduced and the Act needs to be amended so that
the President can bring part III of the Act (special Public
Security Measures) only with the approval of a majority of
all the members of Parliament., Parliament should also have
the power of revoking a declaration of emergency., This will
mean that Section 85 of the Constitution which puts basic
human rights second to Preservation of Public Security will
be renealed., Basic human rights as guaranteed by Chapter V
of the Constitution should take precedence over powers enjoved
by the Execptive in the exercise of Emergency powers. Pri-
vileges and Immunities A‘ct11 should be amended so that
Parliamentarians become immune from detention for words
spoken by them in the Assembly. The arrests and subsequent
detention of JM, Seroney and J. Shikuku clearly indicated
that Cap 6 is subject to Public Securtity Act.

The position of KANU should be redefined. The Consti-

tutional provisgy 12
¥ idn for floor crossing by members is too
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harsh and tends tec strengthen the position of the ruling
party at the expense of the wishes of Parliamentarians.
Though it maw be difficult to repeal S. 40 of the
Constitution on light ~f the pnrevailing political
climate, constitutional nrovisions should be made for
independent Parliamenkarv Candidates as the rulinq narty,

So Urs = S difure (—(7V~
tends to be too strong in a "defacto" on¢ party state. Ty
Relationshin between the voters and their representatives
should take nrecedence over the wishes of party Stalwarts,
KANT! leaders and Parlianentarians should realise that it
will be to their advantaae if the strict nrovisions
regarding discinline in the KANU Constitution are modified 12
The Provision that =211 candidates should be nominated by
a nnlitical narty is not necessary as it could be used
to deny nomin-~tion to critics of the ruling party. There
shnuld be no regulqtion by Law of Political parties in
the electoral or Legislative nrocess. This would be in

keeping with the traditions of the Westminster Model.14

The civil service has also had a lot to dc with the
reduction of powers of Parliament. There should be more
co-operation between members of Parliament and civil
servants. There should be more consultation between
civil servants and Parliamcntarians as regards develop-
ment nrojects, Civil servants should he answerable not
to the Executive alone but to Parliament., Parliamentarians
as renresentatives of the neonle represent the popular
will, One too often hears of District Commissioners cane

celling me~tings convened by members of Parliament.

Members of Parlieacnt themselves should play a greate:
role in National Develonment, In the words of Seroney
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"If the Governmant rwf\zeds the sunport of the members, they
shouldyassociated in nolicy making and even in discussing ' .

: 15 2
bills and framing develo-nmznt plans” The Legislature

should have the.power oend ability to reject Government
smonsored LEegislation @#f "t dones not raflect the wishes

fuesse s -
of ths masess. Such oppressive Acts as Vagrancy Act, Outlying
Districts Act Cap 104, s»ecial Districts (Administration)
Act 125 and Preservation of Public Security Act shon1ld
be repealed. MP's should critically examine Government
sponsored bills and contribute meaningfully to debates.
They should bz well versed in Economic policy -and planning.16
An examination of Parliamentary deb-tes shows that at times
MPs do not do their homework. There should be more sharing
of policy -~ making nowers between Parliament and the
Executive.

17

Robert Martin has sugnested that a committe of
Parliament should be formed to play a part in the develop-
ment »lanning nd nolicg formagtion together with the
Executive, MP's should ensure that the development nrojects
they initiate are carried out, In this way, the Legislature
will identify itself more with develon-mant planning.
Parlianent should eontrol exnenditure of Public monev, The
renports of controller and Auditor General as reagards
Government 2xnenditure should be given —ore weights., Civil
Servants who misuse public funds should reray it. The

bureaucracy should not take sides in Political q?estions.

CONCLUSION

The discsertation has shown th-t Parliament has
failed to reassert itself and effectively perform its

dAuties, Some forces outside its chambers account for
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this sorry state of affairs Snch examples are the powerful
KANU and the Civil service over whigh the legislature has not
control. The suner strncture is still the same as it was
furing colonial era espescially as reaards ownership of
property. The failure of MPs to make provisions with regard
to ceilings on land and »ronerty ownership in a land of squatte
and the n»noor is indicative of the apparent insensitivity of the
country's leaders to the pliaht of the masess in this country,
Parliament in Kenya has not escaped ¢the onslaught that has
affected legislatures in othey narts of comnonwealth Africa.
Kenya's Parliament ;5 freer than Tanzania's and Malawi's.
Amin got rid of Parliament as soon as he came to power in
Uganda in 1971. There is still some hope of "ressurection™
for the Kenva Parliament. MPs' first Lovalty shounld be to the
constitution and not to the Executive. Guy Arnold18 has
nointed out that "the Parlianmentary group made it impossible
for backbenchers to take an independent line without having
a direct cﬂ%h with the President", This is what Parliamentaria
have always avoided; a direct clash with the President. 1In
going through Qfficial Report, one is struck by the consistency
with which ~uestions dealing with parochial interests are
asked. MPs should become more Nationally org%ted. They should
not be recuired to have licences for constituency meetings as
this places the civil servants in a stronger position.
The issue of Ministerial collective responsibility should
be re -.examined and individual ministers should be accountabl
to the Legislature for thc messesg that crop up in their indi-
vidual ministries.

Perhaps a too bleak nicture of Parliament has been
drawn but this is irescapable as Parliament has been
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very nassive and ineffective. M,P.'s have not questioned
the use of Emergency nowers. If some of the recommendations
nut forward are adonted in future, Parliament would then
assume a more meaningfial role in development and Politics
in Kenya. A quotation-from Jeffrey Jones provides a hopeful
prospect for the future " The Legislature in Kenya has remaine
a prominent and visible Institution despite other forces and
events which have eroded its statute"l7 The need for political
survival has be=n grgater than respect for constitutionalism
hence the relegation »f the legislature te a spot Behind the

Executive,
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FOOTINOTES TO CHAPTER IV

1.

Kenya céemstitution $ 75 which pnrovides interalia
that the owner of the accuired nroperty will be
promptly awarded full compensaticn., In additden,
the compensation money may be remitted to any
country of the affected party's chotce.

Vagrancy fAct 1969, The Act provides that a nolice office
bas power to arrest an'apparent®vagrant who does not
give a prover account of himslef. Severdl peorle
have been affected by the provisions of the act
regardless of the fact that Section 81 (1) of

the constitution ~rovides that "No citizen of

Kenya shall be denrived of his freedom of

Movement, that is to say the right to reside

is anv nart of Kenya, the right to enter Kgnya,’

hisor! LIS CEiaong

the right to leave Kenya and

§

4immun§£y f;gd’expulsion
from Kenya'.

It is submitted that the Act was deemed necessary

to check the influx of umemployed peoplec from

rural to urban areasg A perusal throuch section

81 of the constitution does not indicate the Consti-
tutional wvalidity of the Vagrancy Act.

Protection of Foreian Investiments Act.

Jones, Carey The Anatomy of Uhuru; An Essay on

on Kenva's Indenendence (Manchester Uni\t. Press 1966)
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Seroney contended that his loyalty was to his
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