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THE ROLE OF THE LEGISLATURE IN PRESENT KENYA

INTRODUCTION:
The Constitution of Flost countries today contain provisions
defining the role of their le0islatures. Kenya is no exception
to this trend. The Kenyan Independence Constitution of 1963
contained specific provisions definin0 the functions of the
two - tier Legislature~ The most important function of the
Legislature was Legisl~tion. The Legislature w~s also respon-
sible for electing specially elected members. Provisions were
also marl~ for Powers, Priviliges ~nct Im~unjties of the
Legisl3.ture2

This d i s se r t at Lo n r wi L'l deal in the main with the 1969
Constitution. A brief gl3.nce at 1963 '\n~l1969 C-onstitutions
shows th~t the ~ajor role assigned to the two tier Legislature
in 1963 w~s the s~me role assigneo to the United Legislature
by the 1969 Constitution: Legislation. A secondary function
is the authorisation of the raising of taxes. One significant
change introduced by the 1969 Constitution is the election
of the President. Under it the President is no longer elected
by MPs but by the people.3 The President also has powers or
proroga tion and di ssol u tion to the Legi s la tu re ,4 In a-t d i tion,

5he has powers to nominate people to Parliament~
The thesis of this dissertation is that Parliamentary

suprem~cy as provided for by the 1963 and 1969 Constitutions
have largerly been eroded. This has come about as a result
of a series of Legislations which wittingly or unwittingly
saw Parliament relinguish its powers to the Executive. In
the period immediately after Independence, the Legislature
showed signs of prominence. But after the formation of the
Kenya Peoples' Union in 1966. a series of constitutional
amendments were passed the net result of which was the rele-
gation of the LegiSlature to a Second~ry role behind the Exe-
cutive. The Legislature's inability to assert itself has
led to a corresnonrling incre~se in Executive power. Bills that
have the blessing of the Execllt; 11_~ h rdly scrutinised by
MembArs of Parlia~.nt •
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It will be argued that the Legislature h~s at times
surrendered its nowers when it neeried not have done so, for
example the sixth Constitutional amendment Act No. 18 of 1966
which ro s t s hide emergency nnwers in the President. The
relationshin between the ruling ~arty, KANU "nd the LGgisla.ture
has also contributed to the erosion of the powers of the
Legisl~ture. ~11 Parlia.~entary candid~tes must be nominated

./ b---'" b==a,v--A. <\Ql" ...,-L 11~ ~
by a Political Party. and as Kenya is ~ de facto one P~rty
State, membershi~ of KANU is ~ condition ~recedent to member-
shin of th0 Legislature.

Chanter_j[ will mainly be historical, tracinq the develop-
ment of the nresent Legisl~ture from 1907 to 1963. The role

t>\Cl'\~'\
th x t the co Lo n i aI Legic;lature',,\ifil1be outlined. To be examined
are the various pressurp groups th~t existed and hON their
interests influenced the working of the Legislature council.
Chapter II will examine the role assigned to the. Legislature
by the 1969 C~nstitution. It will be shown that the West-
min!ster model embodied in the 1969 constitution has largely
been a failure. The first Constitutional amendment way back
in 1964 shook the found~tions of the imported westminster
Constitution. Traditional functions of the Kenya Legislature
will be ex~mined. Chapter III will trace instances of MPs'
inability to assert themselves. L~gislation was passed that
in effect q re vt Ly increased the oO''1ers of the President. To
be argued here are the view~ that the Legisl,ture only Legiti-
mises Executive's wishes and secondly that it has not been
able to control Government exnenditure nor effectively criti-
clse Government action. Rp~sons will be advanced for this
state of affairs. The re Lo t i o n sh ip between Parliament and
the strong Executive, Cjvil Service and KANU will be considered.
Some of the ~ost f~r - re~ching of the ten Constitutional
amendments will be look~d at ~nd their effects determined.

Chapter iv will have sug0estions which should he adopted
to bring the Legisl~ture back to its original strong status.
It will he submitted in Chapter iv th~t the legislature should
reassert; itself.- It can only do so by having a more clearly
defined rela#onship between it and Executive.
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Th e r-o s L't t o n of KI\NtJ should also be rpexamined in the light
of the n~pn to str~ngthen P~rli,mont some conclusions will
also b~ made in Chapter IV. Preservation of Public Security
Act shnuld either be repealed or be ~mended so that emergency
po~prs are brought within th0 control of the Legislature.
Th c Le'Jj s Li t u rc , i. t w i,11 be ;11- <] u ed, '> 11uu 1rJ ide n t i.. fY its ~1f

morp witl the electorate by repealing such colonial Acts as
outlying Districts Act Cap 1~4 and special Districts (Admini-
str~tjon) Act Cap 105. Thp va9ran~y Act should be repe~led
as it is unnecess~ry in an~ Tndppen~ent State and contrary
to the constitution. It will. at the ~nnrorri~te be considered
why ~men;jmQnts to t h o F'u b Li c S~C\lT;i.tl.,l,\,t ~r~ nec e s s v ry , The

I4I(Q WlII -
f o rm the ac t u a I a-npndm<~nts "Ji.ll"be i n-i i c v t od , The Legislature
should also t ac lc Le the· iS511e of one -nan one job and ceilings
to l~nd o~nershin. An attr~~t ~ill be ~ade to l~ok ~t the
Politic?l and Economic factors out~ide Parliament th~t deter-
mine th~ interests of MPs. It will further be suggested how
the Legislators c,n more e((iciently discharge their duties.
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Footnotes to thp. Introduction

1. For ex arn o l e see spotions 59 (1) and 69 (1) of
the 196~ constitution.

~. N~tional ~sse~bl~ ,rOwp.rs ~nd Privileges) Act Cap 6

an d S. 57 of 1969 Constitution,
1. N~tion~l As~emhly ~nd Presidenti~l Elections ~ct Cap 7

4. Constitution S. ~9
s . Su~~a S. 33



CHAPTr::.~ I THE DSVELOPf.tENT 0F THE LEGISLATURE 1907 - 1963

British rule was est~b]ishert in Kenya in 1895 and colonial
administration was headed by a commissioner. Ten years later,

the titl~ of "G0vernor" was adopted after the title "Commis-
sioner" was disc"rded. To understand the development and
role of the nresent lelJi~l.\tllre, one h r- s to loo~ at it in
its historic~l ersPE:ctive. ThE> Governor had both executive
"nct le~isl~tive "o~ers: thnrr 'V1S not separ,tion of powers.

1~gislate about as the
protector~te w~s ~till in its early st~ges. Perhaps
" r e()u 1.a t ion s " ;)n (5 " ru 1e s " co U 1d be s t des c rib (> the s e leg i-
slotion. I n 1 q r") 5, the ;1rl'"~i n i s t r ")t ; 0 n 0 f t IH-~ rrot e c tor ate
W'lS t rxn sf e r r ed fro" the- f o ro i o n to the colonial office. The
colonists' ASS0ci,tion, a body th~t catered for the interests
of Euro~pan setl1ers. in 1915. forwarded a com~lAint to
th c co Ion i a 1 0 f f ice t h .'l t t h 2 v w " n tedaLe 9 j s Iat ive COltn c iI
that could air their griev~nces. Other British colonies
like Australia. Canada and Newzealan~ by 1905 had their own
LegiSlative councilS, "nd the Kenya settlers saw no re,son
why they should be the exception. After much ~ressure
f ron the se-ttlers, a 12<:tis1-,tive co-in c i L was set up in 1907.

The council consist~d of ~embers nominated by the Governor
who were in all cases S~nior Govelnment Offici~ls. The
nom i na t ed members acted mePJv in an advisory capacity./0.

The nominated members could not therefore be expected
to criticise Go vern me':t ~c; the y ".'ere p ilr t 0 f the co Ion i ;"\I
Governmental appar"tus. hJhat was the po sit ion 1ik e i nth e
early years of this century?
Na t io n aI As sem b ly has ·.••r Lt t o n t h r. t "t'le h i s to ry of P,cli.":J.ment
of Kpn:'il is a n (> • ann Le of s t ead y n roo re ss f ro n c o lo n i x L outo-
cr acy to true dp;"oCr-'l.cy"l Thi.ci.s:\11 i.nd i co tio n t h n t. the
co lo n i a I legislatl1r<~ 0.''\5 not LH? m a i n s t ay of democracy.
Settlers co u Ld not at t h v t s t ")0 elect ;'lembcr::;to t h e Le q i sLa t i.ve

1l11~ Governor u sed h i s Legi..sl....tiver po we rs to the
d e t r i wo n t ')f Af r i c a n s , ...... /2
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Legislation on matters concerning ryayment of hut tax date
frOM tll,""t':leriot!. {>]hi.leAf' rLc an interests were considered
non existent, ord= rs 3.nd R('guL'lti~ons '~ere nad e concerning'---their ~ove~ents, taxation ~nd general conduct, This was
to be the pliqht of the 1frican for a long time to come.

The Le']isl<'\tiJveconncil waS completely subordinate to the
G0V0rno r , In ~~~iton to h3.vin0 veto powers, the Governor
w~s not bound to follow the ~dvice of the Council. This
r~~ses the ~uest;0n as to ~h~ rea~ons for setting up the
Logis 'lt~vP Counc"l. It1ay be Suggested that this w~s done
to cool down tl-)ec o n s t an t d en and s of the settlers. The
Local settlers were not l-)ap~ywith the Governor's powers
of no m i n at i o n
." " 2(J 0 ,,]. n ~t 1.0 n •

"nd they re5\"I!l'I!:e<;~Ex ccu t Lv e control and
5~o'neof tJl(~ settlers who h ad come from South

Africa had sepn th,t Legisl,tive Council with elected
me~bers was ~ore effective that one ~ith nomin'lted members.

After world war I, th.e Colon.ial Government appea~ed
the settlers, most of whom had contributed to the war effort
by providing by Ordinance No, 2 of 1919 for an elected
Legislative C-ouncil, The Colonial Government tended to
recognise the &lropean as the only group th~t had legal
rights in the Protectorate. 1i:h~s'd-Oise~£ro=_the theory that
the settlers were the only group that understood the concept
of elective representation and democracy. The comDlacent
attitude of the other races encourage~ the settlers to clamour
for more representation. The basis of Kenyan Society at that
time was racial discrimin~tion.3

'the Legislative Council in its eazoly stages did
not have an im,ressive deb~ting record. It was not
re~resent~tive of majority (Afric'ln) opinion. The white
settlct:5 were interested in having more lands and abolition
of l~nrl taxes in arlrlition to seeing that the unwilling
Afric~ns were driven fro~ their ho~es to go and work in
settJ8rs faras. -In the end, the land tax was abolished, more
land t~ken awa~ from Africans 4 who were forced to ao and
work in settlers' farms by tax legislations.S

•••/3
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The Offici~l Me,becs w~rp still in the ~ajoTity by
1919'hile the Governor still ret~ined his veto powers and

powers of nomination. ~he life of the Council being three

y ex rs , settler members co n Lct not m ak c their :->resence felt

in so short at time. The Governor could nomin,te the same

people to ;! ne·..•legisl-3.tivC' c ou nc i L wh i Lo t h e elected

representatives could not he sure of re-election. Th,? demands

of settlers for more represcnt~tion rlid not go unnoticed in

th e LnLi an (Asian) and Ar vb CO'Tl'"':unitiesW'lO also d om an de d

a representCltion in the lcnislativp council. Such dem vn d s

cnuld not be ignored 's 'Tl~~her5 of the two communities

contri.huted a lot to the colony :).~fr>..ras business "las

c0ncerned. In 1923, the Tn d i nn c o-v-nun i. t y was qiven five

electod selts on the legislative council. The 1923 Devonshire

White P~~er categocic~lly stated th~t African interests in

Kenya were ,ara~ount: yet in the same year. provisions

were ~ade for the ~ination Of one European to renresent
~ c-"A;;'\ '

- .\t'M. '\ '" - "
African interests, •.vhi'le the » t b c r c om-nun i.'t Le s were

electing their representatives. T-he Leq Ls Lv t Lv e Counc i I

in the 1920's could not hove been s~id to be representCltive,

as African interests were not recognised. To talk of a

European nominated to represent African interests was mere

eyewash as at no time durin8 the coloni~l er~ could any

European have been said to truly ;..<5represent A·frican opinion.

The legislative Council was not strong enough to act
0-

as ~ check on the Executiv~ ~ower. Strong opposition to

me~sures taken by the Governor could be interpreted to
~ ~~y~

mean onposition to HiJ Maj~sty, the King. Kenya was a colony

and not a free cO'lntry and .:>nyideas of the trClditional role

of Parli~~ent as ~ check on the Executive h~d no relevance.
/.t1
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1I111tA"Y

Policy d e c i s. i o n s H'?sted +i f.h t n c Governor and civil servants,

and me'~})ers of the Legisl--ti'Jp. c.o n n c i L had no say in policy

f o r mu J o t.Lon nrocp.~ c ; • The Governo~ 'lcted as the President

of both Le o i s Lx t Lv e .•nd Ex ecu t i v e CO'lcil; and these bodies

l\.s t i me 1""nt on these bodies spli t apart

as onr- writer h"s correctly writt~n " The Constitutional pro-

gress is mp~sured bv the ~annpr in which there is growing sepa-
5 In IQ26 a Committeea ra t i o n of Instituti,ons3nd f u n c t io n s "

was formed to advise the Governmp.nt on Public Finance and

in 1934 a standin£ Finance Com~ittee of the legisl1.tive council

was set up for thp. nurpose of scrutinising financial proposals.

Unfortunately the Governor c o u Ld veto proposals of the stand-

ing Committee. 1934 also saw the appointment of ~ second

European to represent African interests.

In 1930s Indian members of the legisl~tive council Showed

dissatisfaction with the arrang~ments by boycott~ ~nd resigna-

tions, but these had no effect on the colonial Government.

Though no African politic ..•l counsciousness had increased by

the 1910s no outlet was nrovided for these sentiments. The,

Af rLc vn Nationalists l"er{>b r nnd ed as "agit"ltors" and subver-

sivps". The no m i n v t ed Eu ro p o an s representing African interests

were pither unwilling to take their work seriously or had

been i~noTed by the colonial Gov2rnment. Settlerjf dem"lnds for

"lnd E~st African Feder~tion ~nd unofficial majority along the

Rhodesian Dattern were rejected.

In 1944, Eliud Mathu was nomin~ted to the legislative

Council. Thoug~ his impact on the Council was minimal, his

record was impressive because he put African interests, fears

and aspirations in the right nerspective in the face of strong

settler opposition. A second African. Jbhn Chemallan was ••• /5
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nomin~ted to the Legislative council in 1947. By 1948,

membership of the legisl~tive council comorised: 4 nominated

~frican members, 5 Indian elected rnemb"rs ~nd one nominated

com~ared to 11 elected Europeans and 16 official (nominated)

European members. Tlwugr, by 1952 the legislative council

h nd 28 official and 27 un of f Lc La I members, r en re se n t at Lo n

of Afrie~ns was still 0tOssly in~denu~te. Increased

Af rLco n Na t i o n a L'i am .led to a rlpclrtr"'.tionof Emergency on

.' -:.O t h Oc t 0 b r~ r , 1952. ThF energency brotiqht the unofficial

settler n-e:nhErs closnr to the GovernTl'pnt as their common

Thethe suvpression 0::" the Af r Lc xn uprising.

Euro~ean ~pm~ers c~llert for ~ tou~her line to be taken

<'l.C1ainstAfricans hut thc" f-3.iled to see that Africans were

.'\g~inst continued subjuyation an~ oopression. European

~~~bor~ of the Legisl~tiv~ council often ~eferred to Africans

as "terrorists,,6 T11e Af r lcan no m i ncat e d members did not

shirk their Te~nonsibilities and ronstantly spoke against

collective ~unishment 0f ~fricans by the colonial Govern-

ment.

After African membccs voiced mvch criticism ~g~inst

th e L'ly t t Le t o n Con s t Lt u t io n v o f 1954, provisions were made
.

in 1956 for greater African Representation thr0ugh elected
7

m crnb e rs , Tho fi.rst African elections "iere conducted in

1057, thirty e i oh t v e vr s ctfter the first settler elections.

In 1958, the Lennox - Bo:",'dCon st Lt u t Lo n W?S a d oo t od and

the Lcgisl-ti.v0 c o u nc i I ·,I1."l.5 to consist of elected :-nembers

-"s fol lows = 14 Af r Lc an , l,t Eu ro o e an , 6 As i an s an.I I Arab

~nd such nornin,ted members as necpssary for offici~l majority.

The Le o i s t e t i.vo council h~1 then h vd tts speaker t h on qh this

.•. /6
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did not bar the Gov~rnor from attending some of its sittings.

T-he aim of the co loni al Gave rnmen t W~ snow altered "to

protect any co~~unity ag~inst discriminatory ~egislation

harmful representation could

stQP unfair legisl~tion ~s e~c~ community would protest if
.-J

its interests werp nut in jeornardy.

lihe 1958 Constitution w-,\sseen as "first attempt to

establish any res"onsibitity to a non-racial electorateH9

1Jhe legislative Counr;i1 of Lat e 1950's w as quite representative

as all the raceS in Kenya plected their representatives to

it. ~s a result of the 1960 Constttutional conference,

elections were held in which African majority in the L~gislative

COuncil waS obtained. The aim for ~enya was Independence

with a Westminster model of Constitution. S~lf-Government

was achieved on 1st JUne, 1963 and independence came on

12th December 1963. In 1963, the legislative Council was

renamed the National Assembly consisting of the House of

Representatives and senate. Meanwhile. the importance of

European settlers had dwindled. An amendment to th~ ~enya

Constitution in December 1966 merged the sen~te and House

of Representatives into one house crea~ing 41 constituencies
r-- •••••• l-ta!s V

to be represented by 41 ~s~~tors.

Some im"ortant facts emerge from the foregoing survey.

During the colonial era, the legislative Council could not

asset itself as it had very limited ~owers. The supreme

power rested with the Governor and the legiSlative council

was used to re~resent racial interests, ~rican entrance into

the legislative council Came late in comparison to European

long established particip~tion. The struggle for independence

in Kenya was not spearheaded by the A'frican members of the

legisl~tive council nominated before 1956 but the new generation

thdt emerged after 1957 fro~ the trade unions. •. /7..



- 7 -

The strong veto ~ower of the Governor inhibited free

discussion and debate. ~s a result of the racial

interests, the members of the legiSlative council could

not play any meaningful role in the constitutional

development of Kenya.
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CHAPT~R II CONST1TUTT0N\L ROLE OF THE LEGISLATURE

At indppendpncc "n 1963, Kenya inherited a two-tier

legisl~ture; th~ Ho~se of Representatives and Senate.

The I d ea of having Senatp "as o r t o i nalLy proposed by K\9U,

the ~ainr o~nonent of KANU, to ~rotect the interests of the

S:Jialler trih~s 1
....n- to sa f equ ard the autonomy of the Regions.

Sen3te could delay ~onpy bills for no mnre that one

mont~ "ft<?r wb i ch the Ho u se of Re~)resent'1tives could

1.uthor;se the Minister for Finance to raise money ~it~out authc

risation by Sen~tp. The rleb~ting role of Senate WiS minimal

2discussion ~t any stage.

a~ 40% of the bills introduced in 1964 were pa?sed without
,,~,r,,&..1'

There was no Cabined Minister

in Senate and this tended to sl<.'JWthe benefit of direct

and regu La r C-ommuni c a t ion between Senate and the Mi ni,s t er s ,

In the end, Senate did not playa significant role in the

Kenya Political system and it w~s fin~lly abolished in

1966.

The House of Rel're<;ent'ltiv'?<;W'lS cnore active

than Senate. It perforned most of the traditional fun-

ctions of any Parliament, n~me1y making of laws, authorising

the raising of ~oney by tax~tion and c~iticisinq some

Government actiohs • ~ bill authorising the raising of

money could only 9ri9in~tp in the House of Represpntatives
3ahd not Senate • If Senate did not oass a money bill that

had oe0n deb~ted by the House of Reoresentatives it cauld

be presented to the President for his assent without its

having been debated by Senate 4 The alteration of the
constitution needed i'\ccept.'lncE>by 75% of all the? members
of either house and alteration of s;:>ecially entrenched
Provisions re~..u Lred 75% m a j o r Lt " th H f R

'.' 0 <" y 1n . e Ollse o. e p r e s e n t a t Le ,

5and 90ro majority in the Senate •
• •• /10
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The two-tier sy~tem. though seen as one of the inherited
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asryects of the West~inster modeJ) was cumbersome as passage

of bills tended to take long. S~nate acted as the House

of Lords in the Kenyan Context while the House of Representa-

tives was a reflection of the House of Commons in Britain.

The House of Representatives h~d more Legislative powers

than SQ..n:ltehence it w-'\smore effective .
•f>

The main part

of this dissertati0n ~eals with the role assigned to

Westminster model h~s 35

by the 1969 Constitution.
.~one of its t~s. the concept

the single legislature

of se~ar~tjon of Dowers. The Kenya Constitution has

attempted to stick to thi.s concept but with little success.

The tr"l.ditional functions of the Legislature that will

be eX"l.mined are legiU.,tion. formulation o~policy, autho-

risatiol'!..-Ofrai.s_~Lngof money hy taxation, control of the
./

Ex e cn j Lv e ~nd reo-.:"esent.:\.ti.on.

(a) Legisl~tive role.

Legisl-tion is the most important function of Parliament,

and the Constitution expressly vests this function in the

Kenya Parliament. ~ proposed bill is published in th2 official

gazette and will not be debated tipon hy Parlianent until
6h<lve --as<:;ed.fourteen days After a bill has been debated

by Parliament and ~assed it is presented to the President
7for assent and it becomes law.

The legisl~tures' ability to legislate is subject to

Presidential assent ref~rred to above. The issue has not

come to the test rtS the President has never refused assent

to a bill that has been ?assed by P~rliament. According to

Prof~ssor Wade,8 sDe~king of the British situation, Parlia-

ment~ry su~re~acy means th3t Parliament has the power to

••• /11
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m~ke or unmake laws. Courts cannot ch~llenge the Legality

of Parliamentary enactments. Subsidiary Legislations by

l!inisters ~nd Local Authorities derive their powers from
.a

Ac t s of P",rljament. The Legislature has p owe r to A;rter

the Constitution.9 What Professor Wade says of the British

situation is also true of the Dosition in Kenya. The

Legisl3tive po~er of Parliament is really the Legislative

powpr of the Executive as most Acts that qo through

Parliampnt ~re initiatect by the Executive arm of Government.

There has only been o n= •...•rivate members bill, the Hd re

Purchase bill, 1968 that has become law. It was steered

throuqh Parliament by the late J.M. Kariuki and waS passed

without much ....•roh]~M as it had the blessing of the

Government and Finance Companies. Presidential assent to

the bil1r~ispd no problem as the bill was generally accepted

by .311.. Parli~mentarians h~ve however been able to secure

amendment, to so,e Government sponsored hills. Parliamentarian,

would be more effective if they were successful in

sterring private Member's bill throuqh Parliament rather

that merely amending Government s?onsored bills.

Parliamentarians' ability to block bills should hot be

underestimeated however. In, 1966, the Government

had to withdraw the Dairy Industry bill because of strong

h
.. 10backbenc oppos1t10n. H~d the Government insisted on

continuing the debate on the bill, the result wou11 have

been an ewbarrasing defeat; a sure sign of the Governments

inability to control
IS

nrespntAnot the only

backb(>nchers. The Legislature at

law makin9 body in Kenya.

Af rLc vn Legisl~tive Assembly has LegisL~tive powers regarding

t e Le comriu n i c at ro ra s , harbours and research. The President
• ••. /12.
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enjoys wi4e Legislative pOWRrs given to him by Preservation

of Public Security Act ~s regards North Eastern Province and
11

some parts of the Coast Province. The President can

rnak e order s akin to Leqisl~tions to govern areas under

emergency regul~tions.

Th6ugh the Legislature in effect only formalises

Government sDonsored bills such ~ power is still an

indic~t~on of P~rliamentary supre~~cy. The fact that the

Constitution recognises Legisl~tive nower of Parliament

means th~t no other body rivals Parliament in Legislating.

(b) Financial Control

The Kenyan Legislature is vested with the power of authori-

It also
'I

has the right of s¢cru,tinising Government expenditure.

sing the raising of ~bney throu~htaxation

Chapter VII of the constitution Indicates that Parliament

has control over financial matters with regard to the

consolida~ed fund. Withdrawal from the consolidated fund
12has to be authorised by Parliament. Fin?ncial control

hy the Legislature is strengthened by the p%uvision for

the office of Controller and Auditor General13 who has broad

powers of control over Government expenditure. ParI Lamen t ara am

have used the reDorts of the Auditor General to bring the

Go vo rnm en t to t'l.skabou t the misuse of Public funds.

The Government has the duty of initiating bills on

nro~05pd bills dealing with the raising of money ~nd

Parliamentarians only debate~ on specific provisions of

the proposed Legislation. Parliament has in most Cases

o~enly criticised Government initiated bills aimed at Kaising

of money through taxation. An ex~mple of this was the

loans GUarantee bill 14
•••• /13
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of 1966 wheee MPs defo~ted Govermment ~roposals for new

The Legislature c~nnot control day to day expendi-

ture of Public funds as that is entrusted to Civil Servants

A large proPD~tion of Govp.rnment expenditure goes to such

bodies as fosts and Telecomm'ntc~tions whose expenditure

is controlled by the -ast African Legisl.'\tive Assembly and l\
vt~j'" ~not Parliament. Parliament has not made1any attempt to

15
curb the ability of the Government to r~ise loans. At

times, these loans are not used for the purpose for ~hich

they were raised. In nove -ber 1976 the Press ca~ried f
fa reoort of a to~ Civil Servant who used Public funds to

buy himself a new car. ~hp. unfortun~te reality is that

Parliament has little control over tl0se who misuse Public

funds. Criminal law of Kenya seems not adequate enough

to deal ,,1th the cu 1p rits who are on ly chas tis ed through

In any case, deb~tes on financial measures

usually occur after the money h~s h~pn spent. Civil servant

entrusted with 3ctual expenditure rio not care much about

the Report of the Auditor General; they simrly ignore such

re~orts, Most MPs do not have the basic knowledge of ex-

penditure procedures to ~able them to me~ningfully and

effectively criticise the misuse of ~~blic funds. The Publi

Accounts committee of Parliament only ensures that Public

Funds havp been spent. Wh -,t the Comm 1. ttee should look at

is how efficientlY'such money is used and give suggestions

for a better future spending.

••.•. /14
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~ (c) Critical funciton FInd control of Government

TIle basis of critical f u n c t i o n of Pn r L'i a ro e n t is the

Constitution~l ~rovision for a vote of no confidence in
16tl,e Governmpnt. T~e Pur~ose of such a resolution is to

show that P~rli~ment no longar has confidence in the

Go v=-rn-nen t; ",hich sho u Ld therefore tesign. Keedless to say,

such a resi,n~tjon would involve the Prasident and his

Cabinet. If the President and his Cabinet resign, then

the President need not dissolve P?rliament. Such a
111'\

re so Lu t Lo n has not been r- a ssed or even mooted upon"Kenya.
, 17Gertzel has correctly oointed out that Parliament has---.,--

the "right and indeed the duty to s'?ek an.£..explanation

from the Government and to criticise and advise the

Government in the exercise of its Executive authority".

Nb other body or Institution apart from Parliament c~n

assume the critical function.

The role r,f Pa r Li ament a s a watchdog of individual

rights will now be ex~mined. Quest:ons have been asked in

Parliament abnut Poli~e brutalityl8 brutality by chiefs,
/

racial d i sc rLm i nvt i.o n , Af r Lc an i sa t Io n , eviction of landtss;
1\

squat~ers and en host of other sensitive issues. The fact

that the Go v o rnrn en t is a n sve r ab le to Parliament is seen

;n the way the Govern~ent has been put to task bRcause of

acts done by its agpnts. MPs havp asked 'illestions on issues

ran]ing fro~ Constituency to National and International

affairs. Tthey have sought and obtained adjournment on

motions they disliked or ~id not clearly understand. Pri-
vate members' motions have been passed even disagreeing

with Government Policy "'f' . . 19on,,;,r 1. can 1. sat 1. 0 n •
. ..• /15
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e Legisl~,tors', ro l.e <'IS

free ~nd re~arkable.

6 f o ru=i for criticising

Members have used the House as a

Government measures with which they

The critic~l function of MPs has meant

championing the c~uses of the masess ~nd criticing brutality

of police ~nd ~hiefs. Of lat~. criticism of Governm2nt h~s

been muted by the 'i mp L'i.c a t Lo n that criticism of t h e Government
r~clrt.,,~

criticism of the"personally.Most MPs have not

been willing to be branrted ~s personal critics of the President.
\\ ;!

Thi' is so bec au so MPs have Qre,t\.\loyaltyJlto".'ards the .President.
• """~"~6 ~ ('" ~upfe.!

Par]i~oect~ria~have not approached issues as a United group.

The fear that a too critical PaFliamentarian,will b2 expelled

from KANU and hence lose his Parli,ment~ry seat is enough to

silence ~ost MPs.

(d) For~nula1).on of Po'.icy.

Policy f o rnu Lv t io n role of 0,1r1i","""ot e::i.sts ro o ra in th eo ry

This i s r ru e .-.f Parliaments the wo rLd over.

Fcr-,,,l.-ti.on of :.)olicy rests with the Go ve rnrn en t

and Civil servant~. Th e i. 5 <, II e 0 [ ~f r i. C"I n i s '\ t ion has sh 0 wn

who i sin ac t u ale h ,l r 9 e 0 f i'0 1.icy for 11U 1,:;.t i.<') n • MPs would

like Af ri c an i s a t i o n of Ln du s t ry and the .Ju d i.cia ry to be rapid

but the Go ve rnm on t t s p ace of Af r Lc anis a t Lo n h a s b c en verv

slow inde~d and despite wishes f)£ the Legis13tions, the Jbdi-

c La ry .].ncl mo st of commecc{~ h,-\,> h ard Ly b eon Af rLc an Ls ed at

all. The much - acclaimed s0ssional ?aper No. 10 on African

.... _... /16
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Socialism, 1965 s3id that fthe Gover nmen ts i n t e n t ion '''as

to provide Social justice and equal opportunities for

'l11 Kenyans. Though the intentions of the paper were

good and laud~ble, not cupn on2 of its orovisions has been

i mr Len en ted.
20It has been argued that Major decisions within

the Ministries ~re mad~ ~y Perm~nent Secret~ries ~nd

Mi.ni~:ters. This is ty');(;;).1 of ,:\1 1 co un t ri.es as MPs

~~e constituency {Loc~l} orientated where~s policy

formulation emb rac e s th~ whole country. It is only fair

that ~olicy fornulat~on ~~ould be in the hand~ of those

who adninister the country. The ~anger is that Ministers

bei ng MPs may be te::1 nt ed to f avou r thei r home are 3.S when

nevelopment ?rojects are und~r consideration. A:dministr3.tors

~re best ~laced to know the requirements of the country

~nd thus ~lan in accordance with the needs. But Parliament

~s the supreme law making body should also have a s.y in

the policy formulation process.

It is submitted that the legislature only ratifies

decisions which have already bepn decided by the Executive.

Where a bill is ba~ed on policy, the Minister introiiucing

the bill will explain the pOli~ behind it and give MPs

a chance to 1uestion the ?olicy behind the bill. This

1uestioning will not yield much difference as MPs are not
il\MvOk\5~

eluipped with enough backgroundAto effectively participate

in -uestioninq ryolicy. It is not likely that the Legi-

slature will in the neqr future challenge the Executive in

policy formu1,tion. It is difficult to accurately asess

n071 su cce s sf u lLy Pa rLiwis e n t h as performed its constitutional

role. Some functions like critical ~nd representational

••••• /17
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are not exnressly orovided for in the Constitution but

they are implied as these functions are traditionally

the ?reserve of any Legisl3ture. The critical role comes

trom the rol~ eom~ from thp doctrine of separation of

powers embodied in the Westminster Model. A legisislature

that is not critic~l of Government measures and that

does not speak out when Cbnstitutional rights of citizens
IS

a rc Ln f r i n3t:>ct.t-c- h ar ly an effective one a t all.
Mu.\v.

P;}.rli;}'MPntcan nlay a nreater role iR a maeh party
ultJit~

system ;}.n~not in a defacto one narty system like Kenya.

One n~ld only look "'t Parli;\ment:otry debates of the late

1960'S to re~lise how vigorous Parliament was when KPU

w~s in existence. ~t the t~me of writing, Parliament

has bepn nrorogued and the time of reconvenin0 is uncertain.

The critic~l funEtion of P~rliament is always overshadowed

by the fe·.r of dissolution, given the fact that the
21

President b a s powers of prOfg··tion an d d Ls so Lu t Lo a •

. . . • •/18
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The functions of the Controller ~nd Auditor -General are

wide. He must satisfy himself that the proposed withdrawal

from the Consolidated Fund is authorised by Law. He also

"'11~ s t IT' ,"\ke sure th a t th e money w i,thdr awn has been used f o r

the'exnress ~urpose for which it was withdrawn. He is also

responsible for auditing an~ re~orting on the expenditure

of all Government dep a r t o en t s , Te secure his impartiality,

thp Auditor Gener;:jl is not out under the control of any person

or')uthority.

14. The loans Guarantee bill waS tabled befo!:"e the House of

Re~resent~tive5 in 1966. Among its provisions was ~ reduction

in married peoples' tax allowance. Parliamentarians rejected

such a proposal and amended the bill. The amen dement was

accepted by MPs. The amendment ~as accepted after the

Government had been defeated when the question was put to

the vote. The Minister went back on his earlier threat aDd

did not resign.

15. Loans Act , Act No 25 of 1966.

16. Constitution S. 59 (3)

17. (E!l.PH,1970)

p. 166.

18. Official Report 1st Parlia"'1ent 4th Session Vol. IX 31 may 196E
cols 1~3 - 186. 1i'hiswas an is-:;uc that arose out of 'In

~llegation th~t so~e students had benn brutally beaten

by thp Police in Mombas~ ~nj afterw~rds detainert with no

cause. An MP who went to Lnvesti~~~e the fate of the students

W:'lS 03.1so (~etained by Po 1 ice for a short per Lo d , DUe to an

unsatisfactory reply by an Assistant Minister for HbMe ~ffairs,

a select C6mmittee was for~~d to probe the alleged brutality •
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s a result of the ~robe, the Policemen who were respon-

sible for the brutality w"rc disciplined though not dis-

~i~sed from the Police forc~ ~5 recommended by the Probe

Co nrn Lt tee.

19. Debates 5th Session Vol. XII part II 7th J'-11y,1967 cols

1962 - 1988.
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/ J'AILUU OF '1'HI LBOISLA'1'URB'1'0 ASSER'rl'1'SELPAD UASOlfS

POR '1'HE FAILURE
.•~J'

'1'ais Chapter will et-ine speoifio ca•••• t failure • tbe Leptiatue 1;. ..'''I

aaeerl U •• lt and reaaOl1stv tlL1s. Ia doiB&.0, 1;_ baok&'reundt. s.. . "",.,
tar reaolaiDc C• ..ti1;utional At.en"at. will 'be "'17ae4 iD erar t. t••••.~'~~~~~..,
li«ht _ the n.ce.ait,. er etherwise .t auoa •••• daeat ••

'1'_ fim _jw Cena1iitu1iiGD&l.••• ndaellt was ad.pted in 1964. It,..,~ .,
rid .t the dia1iiao1;ionbetween Head..t State and Mad. ot GOft'I'Imen. Bull
a diatiDotiOll ia a a1ircmcteature of the Westlilinillter ltOdel .t a.n• ..n.
wure two ditterea1; til'll'ea eoculV'Uae tvo 41tf'erent .tticers. !'he adopti_
ot the Repu.blican. tre. ot Gft'ernMnt •• an t_t t •• ~ i.•••Presiclat "';'. '
giftn 1I0re pwera as M was nowtblll Mad ot State and beacl ot govert.M~.' ','.;

lleasGlltlgiven tor that amendaent .ere that the President deaernd _4iT~4e4.'
loyalt,. aDd diYision ot such ~. iD a nevl¥ lJaciepeadentKatie ...ud- '

~ae;"'~~Ch."t \,. "'elcr (~ ~ '( , '" , ,
lead to ftlftftiOl11\ Perhaps ~1_re oonTirloin« reaa_", __ suell a oha.Jrp vaa 'V

, 'Ii'
D<1lCessar,r by v:iriue of the ta~ ~hat the Country was ad.optiJl« a RePQ~ioaD /:

/'

atatu and Republican status was a dOllillant teature ot C__ wealth Atrioan

State ••
The tourth uena..1'lt now8.39(130 -C ot the C.stit\ftiOll •••• a

aJioua inload iD1;0the powers ot the Legislat.re 'by proridinc that a Kembel",
;{'" e."........~~\v-e ...

whoabeented hillaelf troll the Asaeab17 tor eicht oOllaequetift .Ut1Dp , ,=====-~- .
without permission ot the speaker vould lose hi. seat. 'hi •••• ndIMn'twas·t~
to be necessary as too IIaI1YParliamentarians vere a'baentin« 'thetuelfts trca

~\i\)" LSc
the House and attend1n« to their busin••• ss elsewhere. ~he ,.., •• to

5.39(1) b - 0 provides that President
"-.;y in ~ caee it he thinks tit direct that a membershall aft

vacate hiB seat b;y a reason of his tailure to attend the A,sMIDDqas

atoresaid" 2
'1'0dat., Jan lIohaaeclBruee Mokensie and, aore reoent17, Odero Joni haft bad
to lose their seats due to the operation of S 39(1) b - o. ~he president
has not direoted that a Mmber shall not vacate his Hat after he has
lost it due tothe operation of S.39(1) b - e,

Section 35(1) (b) provideda that a memberloses his seat if he is
imprisoned for more tban six months. 'Phe first victiJI of that ProriaiOll

~bU",
was A.L. Gaoiatta, former M.P. for NyambeneSUruth. Recent Victi_ have
been AbuSomo,MarkJluithaga (NakuruTown)Peter ICibisu (VilL1p) .4 .orogo

Saina (Bldoret North). Du#ing Debate an the provisiOll ot 5 35(1) (b) in 1969,
~q,id

Shikuku former JI.p. tor Butere sisd""that Govemaent critios would al..,...,8
tind themselves oonviet@d of dubious criminal' chalrges so t~t tlle;r Dalt-WC\.l\J

•••••. /22
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lose their seat.. That f'ear has been qualified. For exaaple Mark

)fwit~ ,ld a Gov,enuaentcritic I was charged with and convicned of' uliciOtU
damageto property of an ex-wite twenty two months af'ter the allepd
offenoe had been conunitted. In such a 4J: case, the Governaent's •••.•• ranoe
that Mwithaga's oase was criminal and not Political is ver,y unoOllViBoinc.
In passing suoh a Conatitutional Amendment,MP.lenewthat they would be
caught by the Provision of' S 35(1) ,(b). They should have vi&Oroualy

A,'v fll'W.S
resisted such an amendment. ,~deain the Exeoutive bas not beeJlvillin«
to tolettate opposition and critisoilllll. The President has not
hesitated to apply Publio Security Aot to detain lIPs. 'l'he Govel'!lll8Jlt
deoision in late 1969 to ban the opposition Party lCenyaPeopl-.esUnion

QII
(KPU)and detain ~ opposit ion IIl8mbersand top KPUoffioials •••
quite an indioat ion ot the powers ot the President. 'I'he heouti.,.. in

late 1960s used the Penal Codeto supress what was generally called
"COIIIIIUnistSubversion~"'1Literature from Communist~ountries. Parliament
has also been underminedby the fact that the President i8 no lonpr eleO'tI

by the Legislature but by the Pub1ie.
The President has been given power to bring into operation part III

of the Publio Seourity Act3• It is ironical that whereas a st.ple

majority (16 members)is required to approve of EmergencyreplatiOlls,
brin~ an Emerpncy into an end under S.85(4) of' the ConstitutiOll

requires a majority of the membersof the assembly (80 •••••bera) exoludinc

"ex offioio". Memb~s.
The stren«thening of' the position of the Exeoutive b.r Legislation

has also led to the atren«t;hening of the positiOll of the 'inl SerYants.
The Provinoial COIDIIIissionersare seen as representatives of the President
in local areas and they beoomeleaders ot Developmentprojects to the
exolusion of MPS. They also have more powers than MPS. !lhe CiVil
Service pla;yed a central role in the centralisation of power that has
enlarge~ the soope of the Excutive since Independeno!.4 Infact Distriot
Commissionershave p~er to oanoel !f Lioenoe Constitutionary meetines ot

"
UPSwith the result that there has been muchfriotion between MPSand Loea

Administrat ive Offioials. Parliamentarians as a group should haVepower
e-f

to BUIIIIIIonCivil Servants to answer for their misoonduct~ excessive uss
of power.

The President has been given the power of' prorogation and

dissolution by Section 59 of the Constitution and he bas not hssitated in

using these powers at times. Under S. 46(3) of' the Constitution, the
President bas to assei1t to bills before they beoomelaw. The ConstitutiOll,,~ --- '" .,---

.•.•••. /23



- 23 -

does not expressly gift the President the Powerto withhold. assent to billl

but suoh a situatiOll has not arisen. 'I'he President in 1974 retused
assent to a motion5 by an Assistant Minister that provided that before

seeking election to Parliament, Civil Servants IIIUSt~~~~ •• , at least
two years prior to election date. The Legis1atu.re, it is su~1ttedt acnea
unwisely in voting the President ~ide emergenoypowers whioh he oan use
without any Parliamentar,y CaDtrol.

The erosion of the powers of Parliament bas led to a oorrespc:lBcliD«
incilease in the role pl8i,Yedby the ruling pariy, :umJ. In Kid 1960_, XA.BU
wa~aoeThtively weak party but after the KANUdelegates oonferen08_at
k'''''\AnJ ,J
Siltusa in 1966, refonJIs were carried out with the intention of re~natin4
the party. As a result of KANUparty elections in 1966, the thea Vice

p
President of KANUOginga Odinga and his supported"were voted out of
leadership posit ions in the party. Odinp and his supporters left XANU

to form an oPPosition party. Soon, KANUfaced IlaSSdefection and a wa.y
had to be found round the problem. The solution came in the i>rtI of the

fifth amendment6which was to the effect that any ~'ber whoohan&edpolitic
loyalties during his term of offioe had to seek a fresh _date. 'I'he
intent*,on clearly was to stifle KPO,and indeed all KPUMPSlost their aea1

'T\NL ~~t
WheRt:ae UMUldmeM,in bringing the firth amendmentdisregarded r
parliamentary procedure beouase if the procedure was followed it woul.cd.t,"\A;""Y\

have caused delq. The standing orders laid d.oa& that for a Cocstitut1onal
\W1.-

AIIlendmentto be brought, fourteen ~s had to elapse between"date of
bringing notice of the intended amendmentand actual debate. The Governea1i
could not wait for the fourleen days, standing orders were suspended and
the Amendmentwas debated and assented to in 48 hours. Parliam64'b.ry
rali:ftg :pe;z;,., KPUmemberswere very critioal of the suspension of standiDc

orders IUldone ot the. Okello Odongosaid such suspenstion "does not
normally happen in the affairs of Parlimentar,y Governaeat"7• The firth
amendmentsubordinated Parliament to the rul in~ party KANUas no member

,~."us\,
could resign from it without having to go and CORSW.t an election ap,in.

A writer has oorrectly summarisedthe purpose of the firth ameadment
by saying "it might be interpreted as a potential disoiplinary measure whi41

~1A.t>f'c~n
increased the control of the Executive over its party suppliers in the
Legislature,,8. There was no question of Independent Candidates and a
Member's loyalty had to be to KANUotherwise he would\11sehis ncmin&t1on

at the next elections. Party disoipline was thus attained throup a

Constitutional Amendment. The fact that a Parliamentatjr Candidate has to 1
nominated and supported by a Political Party has strengthened KAIfUvis-aViI

-.../1 l'if,.....~ /24
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the Legislature-During the 1974 general elections s•• past lCPUoffioials,
inoluding OgingaOdinga, were denied nomination by XABUand DO proYi.ions

having been madefor Independents, those whowere denied nOllinatiClll
oould not oontest eleotions. Again in 1976, 8<l11efor.er KPUoffioials were
ba.t\nedtrom oOlltesting KANUparty elections.

Disciplinary powers of KANUhave been gTeatly enhanced by the taet
that UNO can disoipline recalcitrant MPS. An indiyidual's Jl8mbershipof

Parliament depends on his being a memberof lCANUand a stron« supporter as

vell. Expulsion trom KABUwould autOllatically meana loss of the
Parli_ntary seat. the importance of the Party has been reinforced lv'
the Presidents use of detention powers to detain party ~~~. John
Sero~ and Martin Shikuku were,. promptly detained on 16th October, 1975.
At the time of writing, the Party is undergoing reorganisation throuch
eleotions. Suoha reorganisation could lead to .ore disoiplinary powers
being vested in the pariy. Th ou«hthe KenyaConstitution does not prohibit
a IIUlti-pariy system)KeJl3'ahas for the last e'c.ghtyears been a de faot. one
party state with no opposition Party in existence. Th1'oughKANUhaa 'been

organisat ionally weak, no opposit ion Party has emergedvithin the 1aB'teight
years. KANUParliamentary group has always been ohaired by the

President and issues have been s-'t1ed in the Parliamentary &roupwithout
reaohing the floor of Parliament.9

Eleotion of President and MPSdepends on the Party as the President
has to be nominated by : -: a lfational Offioial

of the Party.10 The power of election of the President has 'been transferred
trOll Parliament~ ' ,', group to the Party and the _88SS.

Parliament during the time of KPUgave the GovernJl8nta lot of power.
The existence of KPUdid not alter the powerbalan_ but only served tov'" 'I- os qy.<z.r-Q.\ j
inorease the powers of UNO. This plaved Parliamentarians eqtf:Ialq at the
mercy of K.ANU.

'l'he sixtla amendment"r:dered the Legislature impotent. It re.oved
"-the existing Legislation relating to Parliamentary oontrol over emergenoy

legislat ion. The Public Security Act was used during Colonial rule to
detain Hationalists _ whowere considered a threat to Publio

Order. Whereas formerly the President neede+he penaission of Par1iaaaent
to bring part 111 of the Act (speoial Publio Security- measures) he now
needs no suoh aulihorisation to d+O. Pa:M111 of the Act can be
brOUghtinto operation under 5.85(1)12of the Constitution and use of suoh

powers acoording to 5.83(1)13 is not a derogation frail fundameni;alripts

and freedom as laid downunder sections 72, 76, 79, 80 or 81 of the
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Constitution. The Presevat ion of Public Securit7 Act gives the Presiden1
1egis1at ive powers in t hat he can lllakerecu1at ions under t be Act.14

It is submitted that in agreeing to give thePresident such
extensive detention powers, the Leps1atve failed in its dllt7 ae &

cbaJDpiOilot iDdividuals f'reedOlland freed_ of .on_nt. The Legislature

should have retained the powerto direct the operation of the Act. !he
sixth amendmentled to a situat ion wherebythe Legislature' s oontrol
over the use of emergencypowers dwindled, 1eadiDgto dominanceof the
Executive.15

JI.a.ny KPUOftioials were detained under the Act in 1966.16 The
National Assembly(Powers and PrivileplJI) Act cap 6 has Ilot been of
muohhelp to MPg17. OnOctober 16, 1975 the then Deppty Speaker ot the
Nat10nal AssemblyJean Marie Seroney and Martin Shikuku were detained

tor sa,ying that K.ANUparty was dead. The arrests and subsequent
. Ldetentions had sobering effects on the Membersas they reav.sed that the

Pow@:!'$ tmo. Privilsgas Aot doss not grant them iDIINnit7trom detention.
'1'0makematters worse, the arrests took place inside the precintaof the

Nationa1 Assembq.
_he Seventh Amendmentabolished Senate bat extended the lite of thE

United Legislature by two years. This was a serious disregard of the
eleotorate as Constituency boundaries were redrawn with the unfortunate
result that electors found themselves represent,ed by a person they had

not ohosen. Speoially elected memberswhoor~ally used to be elected
by MPSbeoamenominated members;the power of nomination was to rest
with the President .18

The Legislature has also failed ef'feciently to challpion the

interests of the masess by passing the vagrancy Act oap 58 in 1969.
The Act gives powerto Po1ioe officers to arrest and detain people who

fll
are "apparently" vagrants. The Act is untair asit Cont~venes S.8l
of the Constitution; for it interferes with freedomot movement. 'lhe Ao1
was enacted to oontrol movementsof "undesirable" and this provide

, ~~
a satistactory basis for the t status Quo." MPswanted to ~ movements
of people trom rural to urban areas without asoertaining and trying
to remedJ"what causes such a movement. Vagrants are to be d.etaiDed

pending inquiry and repaniation. Under seotion 8 of that Act, a person

leaving his area ot confinement commitsan offence and is liable to prisl

term.
The Legislature erred in retaining suoh Acts as the Outlying

District Act cap 104. The Act~ which was enacted during oolonial rule

is aimed at closing Distri~Tte o!' parts of Distriots to travellers •

• • • •/2'1
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lCenyanSoc:tetyis not stat i0 and as ohan~ is alw~s rapid, past colollia~_J
~·e;~9jlvli'.J/

Acts that do not renect the aspirations of the ~sses should be repea,!ed.
- Abother Act which should have been ~~d:bJ" nowis the s;eoial

,==
Districts (AdJlinistrat ion) Act cap 105. The A.ct first cameinto operatiOll

in 1934 and was used for suppressing the so-called "hostile" tribes. the
Act gives alO't of powerto Administrative Officials and Police in that·

they can makeorders and regulations to be followed by residents of BUoh
DistJ'ict. lI'reedOl!'ot: lIovemeIl;t,ais1pterfered with UDderthe two A.cta.
flu. Iw"\> 4cl~ ~ C\ l..,\I\.shflAM'hC-lI h.H,$ 1 tlYlt)'Y' su.d-\- .

~ tw.er. Aots to be repeated Section 81(6) of the Constitution will haft
to be amended. Parliament in 1970 passed the lrade laisputes (J.mendaent)

Act which gave the GoverneJUtthe powers to oOlltrol strikes and there'''y

protect Porei&Dcapital and companies trOll being lai4 waste by st!"ilces.

The Legislature itself does not esoape blameff~ving surrende!"ed
~

its powers. !he.C&S&with which Constitutional AIIendMntsvere passed
~r1ases doubts as to the farsightedness of MPS. Parliamentarians han

a~ce~edtbe Speake!"'s ruling on collective responaibility.20 !houch

of late, Ministers have been criticised by lIPSand the Press for the
Mesess in their particula!" Ministries. lIPSin giving the President

extensive Emergencypowers did not satisty themselves as to the
desirability of suoh lIeasures in' an independent oouatry. KPShaft at
ti.lles taken their duties lightly.'Jj1 the words of Gertzel "NolIemba'of

ParlialMnt tabled a private bill before 1967 and one question aug8ated
that soas Memberswere unawa!"eof their rights to doso.,,21 She oontinues

"Members'perfonnance in ordinary debates suffered trOll their pneral

laok of information on a wide variety of subjects (espeoial~ details
of EoonomicPolicy) . as well as from their in ability to use
Parlianaentary procedure advantageously,,12

AppointMnt of lIPSto statutor.y bodie8 has increased the1rl)l~tY'
rlll,'hc.s

to the President as patronage is an importaDt aspect of lC.~8Il F!olioiea-.
Parliament has failed to assert itself due to somefactors especial~
a strong Executive, Civil Service and ruling Party. The Political

atmosphere in the late 19608was suoh that a rebelliOll8 Parliament oould nO'

be expected. Parliament has nowbeen madeint 0 another arIl of the
Executive that ratifies the wishes of the Executive.

~otes Chapter 111
1. Act .0. 16 of 1966
2. Constitution S.39(1) (c)

3. Supra S.85 (1)
4. Gertzel, Cherry Politics of Independent Ke&a

(EAPH1970), p.166
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5. The difference between a bill and a motion is that a bill is proposed

Legislation which an acceptanoe b,y Parliament and presentation to the
President far assert it becomeslaw. A motion is a reoommendatioaor a
proposal that is introduoed to cover sOIIlethingparticular. A lSotiClll

does not have the force of law thD'aghits reo~ndations are ill IIOSt

oases followed.
6. Acts No. 16 of 1966 and no.4 of 1967. NowS.40 Constitution.

7. Debates 28 April 1966 Col 1957.
8. Oertzel supra p. 78
9. In Jlarch 1965, the Houseof Representatives challenged the
Agrioulture (Amendment)Bill and persuasion by the Xinister of Agrioulture

having tailed, personal intervention of the President was called upoa
and the challenge was dropped.
10. National Assemblyand Presidential Elections Act Cap7

11• .lot No. 18 ot 1966
12. Section 85(1) of the Constitution provideli that '"Subject to thia

seotion, the President II8\Y at any time by an order pablisbecl in the
KenyaGasette, bring into operation, generall;( or ill ~part of KeQ'a,

part 111 of the Preservat ion of Public Seourity Act of 8ZJ.Y of the
provisions of that part of that Act"

13. 'l'he relevant part of a83 reads.w:.NtRla " ••• and nothinc o<m:tailled

in or done under the aathority of any prOVision of part III of the

Preservat ion of Pub1io Seourity Act shall be held to be in oCDsiatent or

in contravention of those sections (72, 76 79,80 aDd81) of this C-.8'titut
whenand in so far as the proviSion is in operation 'by virtue of all order,
madeunder Seotion 85 of this Constitution."

14. The Preservat 10n of Public Seourity Act Cap.57 8.3(2) and 4(1)
15. Ghai, 7.p Ccmstitutions and the Political Order in Bast Africa.
University of Dar-es Salaaa in Inaugural Lecture Series no.lO,197e,p.18
16. Oneof the detainees P.P. Ookobrought a case against the Govel"!llleJlt
lIiell Court Civil Case No.1l59 of 1966 P.P. Ookova where Justioe Rwld.

said "the arrest and detention of Mr. Ookohas not been established to
have been illegal!' p.3 of the caee, As a result of the outcomein Ookos

case, no other detainee brought his oase to the High Court.

17. Section 3 of the Act states
"NoCivil or Criminal Proceedings shall be instituted against ~ •• _ber

tor . words spoken before, or written in a report "to the Assembly.

by reason ot any matter orthing brought by him therein by a petition, Bill

Resolution Motion or otberwisGo"

•.•• /28
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!he Section talks of "proceedings" but a detent ion order does not

involve legal proceedings as there is not need to take and.Individual

t 0 court~ if his ?-etention is seen as necessary for preservat ion of
Publio Order. Court proceedings take a long time and in crimiDal.
prooeedings, the affeoted lIP has ohance of acquittal !lhe Act therefore

deals with legal prooeedings and not detention. Detention, whio i. aD

administrative Act is outside the soope of the provision of the

Privileges Act.

18. Act No 40 of 1966. NowS.33 of the Constitution.
19. Section 81(6) of the Constitution gives strength to the two Acta

b;r providing that

"Until it is otherwise provided by Act of Parli8lllent nothin~ in thi
section shall affeot the operation of the Outlying Distriots Act ot
special Districts Administration Act or any law amendingor preparin~

either of those Acts.~
In other words, the Constitutional right of protection of treedo. ot
movementis enjoyed subject to the operation of the two Acts.

20. Debates Vol xl Feb. 1967 Col 1974.
21. Gertzel Supra p. 130

22. Ibid p.131

••••/29
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CH\PTER IV: THE NEO-COLONIALSEETING AND PROSPECTS FOR THE FUTURE

The foregoing chanters have shown the complete inability of

Parlta~ent to reassert itself and champion the interests of

the masess after the stren~thening of KANU t~bu9h Constitutional

amenrlments. P~rliament has to be seen inthe light of forces

external to it in order to ~@d~r5~~~~ this weakness.

LegiSlative proros~ls hav~ not he~n revolutionary at all;

they have tended to be cons~rvative and only aimed at serving

a small section of the Kenyan Society •. 1!he en t ee n chm en t of pro-

p-e rt y nrovisions in the constitution is an example ~..,here

Parliament has been used to maintain the status 1
quo • The

~
Executive has used Legisl~tive action do control what in calls--
undesirable2 Newsryapers are al.ays full of reports of peop~.

being renatriated to their home areas under the vagrancy Act.

Forei~n invest~ents which are of questionable behefit to

Kenyans have been protected by Legislation.3

The fate tha~ has befallen the Legislature in Kenya

has occurred in other narts of Africa Carey Jones has written

that:

"Constitutions are not sacred in Africa •••• they are
no more t-R'.t-t"'-oo Iiti c aL dev i ces for shif ti ng the b aLance
of forces within the country and not for establishing 4
an immut3ble structure within which these forces can play"

Constitutions are only used to achieve set aim~ and not

for cre~ting a favour~ble ?olitical atmosphere for all. It is
contendpd that the Executive has used LegiSlators as one

of the aims of th~ Executive in the ~rowth and extension of

neo-<:olonialis1ll. •••••• / 30
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The Trade Dispute (Amendment) ~ct 1970, enables the Govern-

ment to control strikes and thus save foreign capital

from waste. The Policy paper on African Socialism of
5

1965 said that social justice, human dignitY7 and economic

welfare for all, waS the aim of Development planners.
It is submitted that such aims have not been achieved.

The Legislathre discussed some aspects of the paper and

then immediately set it aside. The paper also laid down

that "sending needed capital abroad, allowing land to lie
idle, and misusing 'the Nation's limited resources and

conspicuous consumption when the Nation needs saving are

examnles of anti-social behaviour that African socialism
"6will not countenance • Unfortun~tely, Parliamentarians

have not strived to see that such acts termed as anti-social

are rooted out.

No land ceilings have been proposed as this would

hit almost all P~rliamentarians. The idea of one man one

job has also been greatly resisted by Kenyan leaders.

Such state of affairs should be blamed on members of Par-

liament who have the power to chang~ the status 1uO but
have been unable to do so. This is b~cause they are part

of the ruling class.
7Colin Leys has summarised the position of the

legislature in Kenya by saying that "So long as they draw

their Parliamentary s~laries and voted for Government bills
and did not orllanis1-"3.noryDosition or criticise Kenyatta

they wer~ tolerated as a useful s~fety value. The Assembly t s

••••••.••• /'31
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real function was to serve ~s ~ to~n club for politically

active members of the petty bourgeoisie (even the 1971 coup

nlotter~ discussed their ~lans there at one point) providing

inco~e ano status (~nd hence credit) and for the skilful

possibility of "ldv~ncement". Membership of Parliament has

been seen as a ste~ towards economic and ~olitical betterment

of the individual conc~rned but not for his constituents.

The above 0uotation may a~Jc~r to be too unfair to Parliamentarians

but if is true ~s reg~rds ~csition in nresent Kenya.

Sunre~acy of P~rliament has collapsed together with

the conceryt of constitut~onalism. To nuote from leys again"

the myth of constitutionalism wore thin sometimes even the

f ~. . .government seemed to lose interest in re ur~1sh1ng 1t; for in-

stance when the Presirlent was said to have ruled (he had no

decree power) that Local G6vernment elections due in 1972 were

to be postponed to 1974" The Executive has times oves reached

his powers.

Kenyatta has shown that he does not have much respect

for the 'Nestmi ns ter Model of C-onsti tu tion He 5 ays: "The

Westminste~model of Government has evolved from the traditions

of the people of Britain over many hundreds of yeaes. The

irritating as?ccts of the Bri.tish traditions to be discerned

on some occasions in the house of COMmons have been trans-

planted into unwritten rules which embody the emotions of the
9A\ngl0- Saxon n In short, he says that the Westminster Model

is not su~t~ble for Kenya. Such a vi.ew is qu e s t Lo n ab Le ,

chamnion of the Westminster model has remarked that 1960

Ghana Constitution which gave Kwame Nkrumah a10t of powers led

••••• / 32
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to an un f or t una t e state of affairs where Kkrumah turned himee11

into dictator under . . 10the const1tut10n • One is bound to agree

with Nwabueze that total rejection of the l,vestminster model

leads to a state of affairs that should be avoided.

RECOMMEND'TIONS ~ND CONCLUSIONS.

It has been shown that Parliament has lost its powers

as a result of the strength of the Executive, KANU, the Civil
Service and also because of shortcomings on the ~art of

Parliampntarians themselves. Parli~ment should curtail powers

of the Executive. Preventive Detention powers of the ExecutiVE

should be reduced and the Act needs to he amended so that

the ~resident can bring part III of the ~ct (special Public

Security Measures) only with the approval of a majority of

all the members of P~rliament. Parliament should also have

the power of revoking a declaration of emergency. This will

mean that Section 85 of the Constitution which puts basic

hum~n rights second to Preservation of Public Security will

Basic human rights as guaranteed by Chapter V

of the Constitution should take precedence over powers enjoyed

by the Executive in the exercise of Emergency powers. Pri-
. I 1 I .. A' 11 d bV1 eges anc mmun1t1es ct shaul e amended so that

Parliamentarians become immune from detention for words

spOken by them in the ~ssembly. The arrests and subsequent

detention of 3M, Seroney an d J'. Shikuku clearly indicated

that cap 6 is subject to Public Security A~t.

Tohe position of KANU should be redefined. The Consti-

tutional provisq~n 12 for floor crossing by members is too

.... /3
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harsh and tends to strengthen the position of 'the ruling

party ~t the expense of the wishe~ of Parliamentarians.

Though it may be diffic~lt to repeal S. 40 of the

Constitution on light nf the prevailing political

climate, constitution~l nrovisions should be made for

tends to be too strong in

Candidates as the rulingpartY/_
l"-,,f 50 ~'I-G;.--:. c, \cty \A. r"'- 1-(2""·....-

i'\ "defacto" one party state. 'd-G-t

independent Pi'\rliamentary

Relationship between the voters and their representatives

should take nrecerlence over the wishes of party Stalwarts.

KANT1 leaders and P,\rli.,.,cntarians should realise t ha t it

will be to thei.r advanti'\~e if the str.ict "rovisions
13rpg~rdin<J d i sc i n t i n e in t he KI\NU Constitution are modified

The P'ro vLs i o n that ,11 c arrdi d a t e s should be nominated by

a nolitic'\l narty is not necessary as it could be used

to deny nomin~tion to critics of the ruling party. There

sh0uld be no regul~tion by Law of Political parties in

the elector~l or Legisl~tive process. This would be in

keeping with the traditirns of the Westminster Mode1.14

The civil service has also had a lot to do with the

reduction of powers of Parliament. There should be more

co-operation between ~e~bers of P~rliament and civil

serV"lnts. There should be more consultation between

civil SRrv~nts ~nd Parli,rncntarians as regards develop-

~ent ~rojects. Civil scrv~nt5 Should be ~nswerable not

to t h o Ex ecv t Lv e "110ne but to Pa r Lf araen t , Parliamentarians

as reor~s~ntativ~~ of thp ,eo,le represent the ?opul~r

witt. One too oft~n h~~rs of District Commissioners cao-

ceIling ~e0t!ngs ~onvpncd by Members of P~rli"l~ent.

Members of Parlie~~nt the~selves should play a greatel

role in National D~velo'ment. In the words of Seroney

. ,. •....• L 34
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"I f t h e Governmen, t ~(>ds t h o s u o o o r t of t h e mern b c rs, they

ShOUld/~SSoCi~tC0 in ~olicV m~king and even in discussing

b i 11 S Th~ Legis I ~t ur e

s o o n s o r o d Legislation ad
J~5xs·

of the l'1asess#- Such opn~essive \cts as Vagrancy \ct, Oltlying

Districts Act Cap 104, s,ccial Districts (Administration)

\ct 105 and Preserv~tion nf Public Se cur L t Y Ac t 5h 0" 1d

be r epe aLed , !lU"s s h o u Ld c r L't LcvJ "v e x am.i n e Gov e r nrae n t

s onsn~ad bills ~nd.contribute meaningfully to debltes.

They should be 'veIl versed in EconOMic policy -a nd :-,1~nning.16

~ examination of Pa rLi xm e n t ar y de bx t e s shows t b xt at times

MPs do not do their homework. There should he ~ore sh~ring

of policy - =t ak i riq ~o'!ers bptuwen ;:>~rli?.ment and the

Sxec!Jtive.
17

Ro b ar t Martin h ss s'lg~lested that a comm Lt te of

play a ?art in the deveIop-

~ent ~lanning ~nd nolic~ for"1Qtion together with the

Executive. MP I s s lFIU Ld (~nsur e th ,'1t the developmen t n rojects

t hr- y initiate ar « c a r ri cd out. In th\s way, the Legisl~ture

,will identify itself morr with develo,ment planning.

re?orts of controller =\nd ~uditor G~neral as reg~rds

Go v e r n n e n t e'{:->0nditure shou Ld be given +o r e wei?hts. Civil

Servants w ho misuse pu b ) ic f unds should repay it. The

bureaucracy should not take sides in Political ~estions.

CONCLT)S ION

The dissertation h;-~c; shown th,t Pa r Ld nman t has

f"l.iled to re"l.ssert itself and effectively perfor~ its

Some forces o~tside its ch-mbers account for

•••• ./'35
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this sorry state of ,'iffairs"Sl1ch examples are the powerful

KANU and the Civj 1 service over which the legislature has n01'

control. The SU?er s t ructn re is still the same as it was

~urinq colonial era especially as re~ards ownership of

property. The failure of MPs to make provisions with regard

to ceilings on land and ~roperty ownership in a land of squatte

and the Door is indicative of the apparent insensitivity of thE

country's leaders to the plight of the masess in this country,

Parliament in Kenya has not escaped ~the onslaught that has

affected legislatllr.es in other- narts ()f com:.:onwealth Africa.

Kenya's Parliament is freer than Tanzania'S and Malawi's.

Amin got rid of Parliament 3.5 soon 3.S he came to power in

Uqand « in 1971. There is still some hope of"ressurection"

constitution and not to the Executive.

MPs' first Loyalty should be to the
18Guy A-rnold has

for the Kenya Parliament.

ooi n t ed ou t that "the PnrL'iari eri t ary group made it impossible

for backbenchers to take an inde~cndent line without having

a direct c~h w Lt h the Pr osLd ent v , This is what Parliamentaria

have always avoided; a direct clash with the President. In

going through Official Report, one is struck by the consistency

with which ~ucstlons dealing with ~arochial interests are

asked. MPs should become more Nationally ori~ted. They should

not be renllired to have licences for constituency m'?etings as

this places the civil servants in a stronger position.

The issue of Ministerial collective responsibility should

be re..i•.examf-n ed .:!lhd'irrd Lv Ld ua L ministers should be accountabl

to the Legislature for tho ~esses~ that crop up in their indi-

vidual ministries.

Perhaps a too bleak nicture of Parliament has been

drawn but this is irescapable as Parliament has been

••••• /'36
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very ryassive and ineffective. M.P.'s have not questioned

the use of EMergency powers. If some of the recommendations

~ut forward are adoryted in future, Parliament would then

assume a more meaningfftl role in d~velopm0nt and Politics

in Keny~. ~ 1uotation- from Jeffrey Jones provides a hopeful

prospect for the future 11 The Legislature in Kenya has remaine

a prominent and visible Institution despite other forces and

events which have eroded its statute\,17 The need for politic~

survival has be0n greater than respect for constitutionalism

hence the relegation 0f the legislature to a spot 8ehind the

Execotive.

•••••/37
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~OOTNOTES TO CHAPTER IV

1. Kenya coastitution s> 75 wh d c.h provides Lrit eraLda

that thR owner of the ac~uired ~roperty will be

promptly a~arded full compensation. In additiolji.

the compensation money may be remitted to any

country of the ~1fected party's choEce.

2. Vagrancy Act 1969. The Alct provides that a oo t Lc e office:

bas power to azrest anUapparent#vagr~nt who does not

give a pro~er account of himslef. SeverAl peor-le

have bapn affected by the provisions of the ~c~

reg~rdless of the fact that Section 81 (I) of

the constitution ~rovidps that "No citizen of

Kenya sh~11 bR deorived of hjs freedom of

Mov!>lTIcnt,th.:\tis to say the right to reside

is any Dart of Kenya. the right ~o enter Kenya,
, '. ·i) )',-

/ I;' , ~ IJ. / ~ ..., .; »' t-) c; » ~/,y./_ ~',
the right to leave keny~ and immunity fr6m expulsion

from Kenya".

It is submitted that the Act was deemed necessary

to check the influx of umemployed people from

rural to urban areasl A perusal through section

81 of the constitution does not indicate the Consti-

tutional validity of the Vagrancy Act.

3. Protection of Foreign Investiments Act.

4. Jones, Carey Th e ,'\'n<'\tomy of Uhu ru; An Es say on

on Kenya's Indenendence (Manchester Uni~" Press 1966)

P. I8tJ.
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1I1R.\lty

5. African Socialism and its apnlic~tion to planning

in Kenya (Govt. Prjnter 1965), p. I

6.. Ibid p , 5

7. Leys. Colin Under develo1"'ment in Kenya (Heinemann

(Lond) 1975) p. 244

8. Ibid 1'"). 245

9. Keny~tt~, Jo~o Sufrering ~ithout Bitterness (EAPH 1968),
n , 227~

10. Nwabueze, B.O. Constitutionalism in the 'Emeraent Slates

(C. Hu r s t & Co. (Lo nd) 1973) 1 o , 78

11. Cap 6

12. Constitution s. 40

13. S 11 of 1966 KI'.•.NU Consti tution p ro v i de s that a member

of Parliamentary if his conduct is expelled by the

President if his conduct is detrimental to the Party.

s~ 21 (2) of the same Constit~tion lays down that

the District Executive may eX1'")elany member from the

br;)nch. Just before his detention in 1975 the former

De ou t y Sp e ak e r of the Na t io na I Assembly J. tv!. seroney

had been expelled by Nnndi KANU District branch.

Seroney contended that his loyalty was to his

Constituepts and not to KANU. Th c- issue w as never

put to th~ test as ~er0ney was detained soon after his
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