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INTRODUCTION

The Constitutions of the present commonwealth . ... African
States are not in the form they were at Independence, Changes have
been introduced to meet the needs of thenew governwents, These
changes have been effected either by devious amendments to the
constitutions or by complete overhaul, My tasx in the dissertation
is to look into the nature and implications of an overhaul of the
legal order and its replacement by another order, In investigating
the problem I have used Kelsen's theory of the grundnorm
framework of analysis, But the theory of the grundnors
complete without ar understanding of Kelsen's wﬂs t.hmy of law,
The pure theory of law clearly expounds the entire analysis of
& legal order as Kelsen understands it or would have it be,

According to Kelsen a legal system consists of norms, These
mweuauwmwlm.fhouu&wﬁuch;mis

derived from the norm immediately above it in the hierarchy, This
does not continue c2d infinitum, At the apex of the hierarchy is the
~ fundamental norm —~ the grundnorm, This basic norm gives validity to
the norms below it, The basic norm is not created in any legal way.
It is a postulate based on juristic thinking and is therefore extra —
legal, The basic norm does not derive its validity from any legal
order, A change in the grundnorm amounts to a breakdown in the legal
order,

Kensen argues that the constitution and the legal order under
it may be disrupted by an abrupt political change not within the
contemplation of the constitution, In law this amounts to,revolution,
Mohammed Munir C,J, contended that the change may be gtténdsd by
violence.oF it may be perfectly peaceful, It may take the form of
@ goup detat organized by those outside the governmeni of it may be
effected by persons already in public positions, The Chief justice
held that a goup detat is an internationally recogniged way of
changing the constitution, He further stated that where a revolution,
'is successful, it satisfies the test of efficacy which is necessary
for the validity of a grundnorm and that the revelution becomes a
basic law creating fact,
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Against this background chapter one involves an analysis of
Kelsen's pure theory of law, This includes the background of the
theory, the validity and interrelationship of the legal norms, the
doctrine of civil necessity and the relationship between municipal

The most disturbing aspect of Kelsen's pure theory of law is
the anphanisiﬁuriﬁy. Kelsen contends that in any legal issue that
comes for determination, nomn~legal factors should be excluded from
the determination, Kelsen emphasizes on the exclusion of morality
and natural law from any explication of law, Fronkgkgﬁf%yticdgg§fﬁ g:
view this could be possible, but as regards the doubtful that the
purity concept can work, There are instances when the covris have
to consider moral factors and doctrines of natural justice in order
to & reach a particualar decision, When the grundnorm is replaced,
Kelsen says that effectiveness of the legal order is a condition
for the validity of the grundnorm., But effectiveness involves
political considerations, thus defeating the purity contemplated by
- Kelsen,

The doetrine of c¢ivil necessity has been said to constitute the
basic norm during & perioed when there is disorder in a country,
thatogariod neceasity superzedes the contsitution and becomes
the source authority, 2

Kelsen contends that International Law is supreme over
municipal law, For that reason the grundnorm of each state, according
to him, is to be found in international law, Comments are given as
to the truth of the contention,

Chapter two involves the extent to which Kelsens pure theory
of law has been applied in commonwealth Africa, I have used six
countries to illustrate the applicability or otherwise of Kelsens
theory, In Rhodeaié$and in U ¢tho courts succumbed to the
theory. Ghanagand Higeria. the courts rejected the theory, Owing
to the consequences of the coup#s in Lesotho and Swaziland, one of
which was the affectiveness of the governments, I contend that the
theory would have been applicable,

Chapter three deals with criticisms that have been ‘gvalled
against Kelsen's pure theory of law, In the Chapter I indicate
where I diffar and where 1 concur uith the ceriticis,
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In Chapter four an attempt is made to bring out the
predicament of judges when there is a constitutional breakdown,
During such a situation the courts are put in a d.ilemma,
especially in deciding the grundmorm on which they sit. Nwabueze ’
has argued that in a revolutionary situation a judge should
respect his ocath to protect the overthrown constitution and should
not give alleglance to the subsequent Constitution, As experiences
in the African Countries discussed in chapter two show the judges
have subsequently supported the constitution of the new orders or
have resigned,’

The conclusion entails a critical evaluation of Kelsen's pure
theory of law as applied in the cases given in chapter two and
presenting what I think the various aspects of the theory stand

for,
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Kelsen (1881-1973) fore shadowed his theory in 1911 but its
full statement came after the first world war, After this war
most of the states of central and eastern Ewrope began to adopt
new written constitutionsg ?Ielm himself drafted the Austrian
Federal constitution of 1920, His mind was then directed to the
idea of a fundamental law as the basis of the legal system, Kelsen
belongs to the vienna school of thought, a school of thought which
represents a quest for pure knowledge in its most uncompromising
sense, for knowledge free from instinet, volition and desire, 3

Kelsen was inspired by Kant®s theory of knowledge. Kant was
& philosopher and not a lawyer, but Kelsen used Kant*s philosphy to
build upon his theory, According to Kant's ph:uamﬁ‘?,y of knowledge
the objective world is transmuted by certain formal categories
applied to it by the mind of the on loeker.q?hit., lies at the root
of his search for the formal elements, as concepts of the human
mind, which enable us to grasp the inherent structures, of any
‘legal system, Kant regerds the spheres of morality and law as being
clearly distinct, Te him morality is a matter of the internal
motives of the individuel while legality is a matter of action in
conformity with en erternal standerd set by the law, In his pure
theory of law EKelsen elso contends that law and morals should have
no comnection, '

Kelsen was also inspired by the school of analytical positivism ,
This is the school Austin and Bentham, among others, belong,
According to this school law should be viewed as it is and not as it
ought to be.Kelsen too,; does not believe in justifying any rule of
- law, When he began to develop his theory, Kelsen, as he later
acknowledged was unaware of Austins work,” He shaped his theory by
putting in some of the concephts of law regarded by the analytical
positivists as necassary for a sound exposition of Jurisprudence,
However, Austin's concept of law was derived from limited material,
namely English and Roman law, Kelsen had an advantage over Austin,
From nearly a century of varied developments in law, Kelsen was
able to arrive at generalisations which hold good over
a comparatively wider area,
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Kelsen widely travelled in most parts of Burope, especially
in central Burope and knowthe working of most of the legal systems,
During the second world war Kelsen moved to the United States
of Awerica due to the insecurity brought by the Haszi regime in
Germany, In the United states Kelsen continued the exposition of
his pure theory of law and had his works published in English, £

THE_FURE THEORY OF LW

The theory secks to exclude all elements that are foreign
to it, Kelsen contends that the pure theory of law is scientifically
worked out, For that reason it has to describe its object as it is
not to prescribe how it should be or should w0t be {rom the peint
of some specific value judgements, The latter i3 a problem of
politics and as such concernms the art of goverament, According to
Kelsen the science of law is a mental and not a natural science,
Hatural sciences explain causes and effects while the science
of law is explained by a system of norms, Vor the theory to be
~ pure Kelsen maintains that justice, sociology and morality ‘\&d
be excluded, The pure theory of law is concerned with showing,.as
it is, without legitimising the law as just or disqualiflying it
as unjust, Like any other secience the pure theory of law is
anti-ideological and as a cognition it has the immanent tendency
to unveil its object, He states thuss

"» Ideology covers up reality, by explaining it away if it
wigshes to defend it, by distorting it if it wishes to
destroy it or replace it with a subsitute, All ideology
has its roots in willing and not in knowing, It springs
from interests other than that of truth,™ /O

.Kelsen contends that every political ideology has its root
in the emotional and not in the rational element of our
conciousness, The extent to which Kelgen®s pure theory of law is
pure in practice remaines to be analysed at a later par€ of this
work,

L bk HORMAT LV E Lol i,

Acgcording to Kelsen the essence of law lies in the domain
of ‘ought* propositions or the norms, A legal norm expresses
not what is, or must be done, but what ought to be done, given

certain conditions, Therefore if X happens, then Y should
happen,




There are two types of ought propositions, namely the legal
fought' and the value *ought® , The legal 'ought may state thus—e
If A steals, he ought to be punished, Anothu' m will prescribe
how the trial will be conducted, Another norm W . prescribe that
if the magistrate finds him guilty, there should be Soie official
to execute the sentence, On the other hand the value ought relates
to whether the contents of a legal proposition are desirable or not,
and this is the concern of the science of legislation,

A legal norm becomes valid owing to the way it has been
constituted, It becomes valid if it is born of a definite proceedure
prescribed by another norm,''A legal norm is regarded as valid if it
belongs to a legal order that is by and large efficacious, Efficacy
of the legal order is a condition and not the reason for the
validity of the constituent norms, Even so there may be norms which
are valid and yet are neither obeyed nor applied, This will lead
to lack of efficacy and consequently lack of their validity. Kelsen
states that the legal system is a hierarchy of norms., The validity cf
.each constituent norm derives from the one immediately above it in
the hierarchy, The process does not continue *ad tum,* At the
top of the hierarchy is the highest norm, which has been termed the
basic norm, the 'grundnorm® or the initial hypothesis,

The'grundnorm® is not created in a legal procedure by a law
ereating organ, According to Kelsen the basic norm is valid
because it is mﬁgﬁd\ to be valid, It derives its validity from
no other morm, It.is presupposed to be valid because without the
préesupposition, no human act couldbe interpreted as legal
especially as a norm —creating act, The grundnorm is the postulated
ultimate rule according to which the norms of a legal order are
established and ammulled, receive and lose their validity. Since
the basic norm is abstract the process of going down from the
abstract to the fact situation is known as concretigzation of the
basis norm and focussing of the law to specific fact situations .
The basic norm is concretized by the norms of substantive law
and procedure as applied by the judges and administrative officials,
In this manner the legislative principle established by the
‘grundnorm® is put into practice, Kelsen explains tho function of the

grundnorms
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" The function of this basic norm is to found the objective
validity of a pesitive legal order, that is, to interpret the
subjective meaning of the acts of human beings by whieh the
norms of an effective coorcive order are created, as their

objective meaning", |

The basic norm has been termed as a fiction which is both -
necessary and sufficient for the positivist's interpretation of law, ~
It is sufficient since no external justification is required, It is
again regarded necessary because the acts of human beings can be
interpreted as legal acts only on the condition that the basic norm
is presupposed as a valid norm, The *grundnorm® .. need not be the

rundnorm® is only the wamppeaiuon that the
constitution msks te bc obeyﬁ as the supreme law of the land,
Kelsen has put the point clearly,’

® The reason for the objective validity of a legal order is,..c
the presupposed basic norm according to which one ought to
obey a constitution which actually is established and by and
large effective; and consequently one ocught also to cbey
the norms created in conformity with the constitution and
by and large effective," (7 \

Kelgen concedes that it is possible for %-om to ask why the
first constitution should be obeyed, He replies that the fathers
of the first constitution could have been mpmed by God and thﬁb"fyf
we ought to be bound by what they laid down/2In this case the S
assumption is that the first constitution has not been replaced,

Kelsen contends that the *grundnorm' is valid only if it enjoys
the minimum of effectiveness, The coercive order should command
some obedience from the masses, The 'grundnorm* could even
Miﬁntcthenuefadimw”munhssmmpwt
The significance of the basic norm becomes when the legal /q
order undergoes not a legal change but a r or substitution,
From a juristic point of view the decisivé criterion of a revolution
is that the order that was in force has been overthrown and
replaced by a new order in a way which the former did not anticipate,

s
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It is irrelevant whether those who organised the revolution
had good or bad motives, The revolution ¢an be effected by those
within government circles or by those: i’rog without, It may happen
mtthcmm“wmmwammrmlmmm
only the constitution and certain laws of paramount political
importance, while leaving the other norms as they were, A great
deal of the old legal order 'remains® valid also within the
framework of the new order, Kelsen maintains that it is only the
contents of these norms that remain the same, not the reason for
their validity, The'old laws® are new laws' in the new order, If
they *continue to be valid® under the new constitution, this is
possible only because validity has expressly or tacitly been
vested in them by’ the new constitution, The new order 'receives®
that is, adopts, norms from the old eréar and the reason for their
validity is no longer the old m. “After a successful revolution
a new *grundnorm® will be presupposed, The adoption of a new
'grundnorn® marks the beginning of an autonomoud system governed
by its own specific laws, That these laws are autonomous and
entirely specific may be seen from the fact that a revoluticn
constitutes an absolute break in the legal order and that the new
legal order can never be compreheanded by reference to old one but
only by dint by the adoption of a new fundamental hypothesis, This
change in the grundnorm amounts in law to a revolution,

Thwa my oceur uit.mhm m the public order and the

public security of a state are in danger, In such situations the
organs of the state are entitled to take any appropriate action

to presexve the state, evenm in defiance of the express provi sions
of the constitution, Necessity there upon becomes the postulate from
which any act derives its validity, The necessity of maintaining
law and order during this state of in security becomes the basic
norm, Since all the measures taken during this period will not

owe their validity totally to the previous legal order, then even
with the minimum of effectiveness necessity becomes the 'grundnorm *



- -
it

- It has been argued that necessity abrogates the constitution,
The presupposition will therefore be that the constitutionhas been
rendered in effective, When a new constitution has been promulgated,
necessity ceases to be the hypothesis for the validity of the legal
order, The *grundnorm® will be that the new constitution ought teo
be obeyed, The doctrine of necessity has aroused great controversy
among Jurists and members of the bench,

The e%wme of eivil mmas:iﬁy was &ﬁﬁﬁpﬁ&ﬁ md applieé by

" ’ L "i 3‘*&%& ’gi;i "*X '*'v LT Ll f’*"f
Weﬁ that the wamuw powers of India and Pakiwazx were
to be carried on by their respective constituent assemblies for the
purpose of enacting a constitution, But until such a time as the
constitution was enacted by the respective constituent assemblies,
the government of each country was to be conducted under the
existing constitution contained in the Government of India Act
1935, After seven years the Pakistani comstituent assembly was far
from accomplishing the task of drafting the constitution, During
the seven years the assembly passed forty four constitutional laws .
These laws were put into force without submitting them for the
f'a mm as provided by the Indian Independence
l“y 19&7; m Governor-General dissolved the assembly bn the
ground that the My had failed to accompliSh the task it was
given, The Govermor-General argued that the assembly, by excluding
him from the law making process was illegal, After he had dissolved
the assembly, the Governor General declared a state of emergency
and purpoted to validate with retrospective effect most of the
void constitutional laws of the dissolved assembly, The validation
of these laws, so far as it purpoted to be based on the Governor—
Generals emergency powers under the Government of India Act, 1935
was declared invalid by the court, Thereafter the Governor-General
sunmoned a new constituent assembly, By a proclamation he sought
to revalidate the enactments whiech the court had earlier declared
he had no power to validate, But while the earlier attempt at
validation was based on the Governor-General's emergency powers
under the 1935 Act, the basis of the new proclamation was the
doctrine of eivil necessity, The in validation had broken down all
ﬁha ma of the state machinery, Wus awgm the state
imminent collapse, The Governor-General made a reference to
the ewt seeking its opinion wmm the purpoted re-validation,
The court accepted the re~validation on the bazis of necessity.
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The constitutional laws, the re-validation of which the court
accepted, were adopted by the second constituent assebly on

~ March 23, 1956 as the provisional constitution of Pakistan, This

e

gonstitution .. was to remain in foree till October 27, 1958 by
which time a proper constitution would have been drafted, In this
case necessity dictated that the transitio)» S\ gonstitution should
be recognised in order to avoid a complete breakdown in the legal
order, Necessity became the new grundnorm imparting validity on the
constitution and other laws that might be enacted under the
constitution, Subsequent events did not go on as was anticipated by
either the Governor-General or the constituent Assembly. On October
7y 1958 President Mirza, supported by the army commander-in-Chief
proclaimed a *peaceful revolution®, The constitution was abrogated,
The President and the army Commander assumed law making powers,
Thus necessity as the transient grundnorm was replaced.

The demiae ef ecivil mouuy was also applied in the case
of A,G,V, Musts Ibrahim ar

(Wma) were ’rwk;dx cmim m who were charged with the
offences of preparing war and warlike activi.ies and using force
against the government contrary to sections 40 and 41 of the penal
code of eyprus, In the meantime, owing te the political situation
in the country the President of the suprame court resigred in 1963
followed by the President of the High Cowrt in 1964, Thereafter the
Turks in the House of representatives withdrew from participating
in government, Turkish judges of the District courts also refused
to attend court, In these circumstances the organs of the
government were adversely affected, This was a real crisis
threating the security of the state, The House of Representatives
sitting with only its Gregek cypriot members passed anict,
Administration of Justice (miscellaneous Provisions) Law 1964,

The act was meant to cnable justice to continue to be administered
pending a political settlement of the controversy. Before the
apm was heard, preliminary objections were raissd by counsel for
the respondents, He argued that it was a basic constitutional right
that each eomnity should be rqarw«i in the House of
Repremt.aﬁm. He further argued @he Administration of justice
(miscellaneous Provisions) Law 1964 was not en acted acecording to
the provisions of the constitution, and should therefore be
declared null and void, The court held that the disparity in the
structure of the House of Representatives and the disputed law
were justified by virture of the doctrine of necessity. In order that
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the couwrt may deal with the treasonable activities, the doctrine
. of necessity as the basic norm gave validity to any Acts passed
. during this period when most of the organs of the state were
ineffective, 3ince the doctrine of civil necessity is meant to be

. & provisional basic norm, the presupposition that the constitution

ought to be obeyed will have to be abandoned, In the case under
gonsideration Justice Triantafyllides maintained that to

refuse the docirine of necessity would amount to saying that

& state and the people should be allowed to perish for the sake of

- its constitution, 74

Kelsen usesinternational law to Justify some of his
prepositions, Kelsen contends that Municipal as well as international
law form one unified system, According to him the international
legal order, by means of the principle of effectiveness,
determines not only the sphere of validity but alsc the reiSen for
the valldity of the a particular legal order, He states:~

* The reason for the validity of the individual legal
order can be found in pesitive internationsl law, In
that case a positive norm is the reason for the validivy
of this legal order, and not merely a presupposed nornm,
The porn of international law that represents this
reason for the validity usually is described by the
statement that, acecording to general international law,
a govermment whiech, independent of other govermments
exerts effective contrel over the population of a certain
territory, iz the legitimate government and that the
population that lives under such a government in this,
territory constitutes a *Ystate' in the meaning of
international law, regardless of whether this
government excrts the effective control on the basis
of previcusly existing constitution or of one establizhad
by revelution, Translated inte legal language: A norms
of genersl international law authorises an individual
or & group of individuals on the bazis of an effective
congtitution te ¢reate and apply, as a legitimate
government & normative csercive order, That nory, thus,
legitimizes this coercive order for the tearritory of
its actual effectiveness as a valid legal order” . s
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It is quite inconceiMable how state soveX¥eignty may be
limited by an international legal order that has no tribunal teo
enforce the norms of the legal order, The international legal order
does not enjoy the minimum of effetiveness since a nation may
decide to defy the *laws' of the international legsl order without

; any serious risk, The big nations have given preference to their

national interests, These big powers pay lip service to the
resolutions of the United Nations Organisation, International law
is governed by publiec opinion and if we strictly adhere to
Kelsen's pure theory of law, the invoking of what is just for the
world introduces an element that the Pure theory of law seeks to
mﬂdﬂﬁ
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The symptom of constitutioral breskdown has taken two forms in Commonweslth
fifrica. In the first plece is the partial suspension of the gonstitugion,
The second form is the total suspension of the constitution, Agcording

to Kelsen's theory of the grundnorm, both types of constitutional breake
down ampunt %o a ghange in the legal order. The unspended portions of

the constitution will cwe their velidity to the new order and should not

be interpreted ms per the old legal order. #ost of the revelutionery
regimes have succumbed to this contention either expressly or by necessary
implicastion. According to Kelsen the motive for orgenising a reveolution
is irrelevant.

Eagh analysis involves s brief bockground of the constitution that is
suspendad, the oocgasion of the revolution, identifying the grundngrm and
how subseguent events sttest to the faot of 8 supcessful revelution., It

is guite important to note that irn ceses whers Kelsen's concept of the
grundnogm ie relied on there 1s @ direct confrontation between the Judieiery
and the exesutive, uhile the Jjudicisry has strived to maintaein itse
indapendence « primerily to honour its judicisl cath - the sxesutive orgen
of goverrment has proved to possess the ultimste power to dictafe what the
position ought to be legally.

Under the 1961 genstitution of Rhoda#ia, the country remained a British

Golony with dominion Status. The achisvement of total independenge required
the assent of @ritish Parlisment,

On November, 5, 1965 the Governor, on the advice of the Prime Minister,
declared a state of emergency end on Nevember 11 Isn Smith proglaimed the
Unilateral auclmttaa of Imm ﬁ m Consti on for chodesia Wos
*u\ e el vre W\ e aislahue Poweys o
b LEBERY LG ¥ aleo nmmad that am any future ots of the Unithd King .
Parliament should only apply. to Rhodesia if extended to it by the
fhodesien Legislature. Appesls to the privy council wers abolished, In
rasponse to this the Oritish Parlisment passed the Sputhern Rhodesias
(Constitution) Act, 1965 on Novembar, 16 followed on November 18 By the
Southern fhodesiz (Constitution) (rder - in - Council, both of which purpote
to enable Aritain to resume legislating for fhodesia and removed from the
Rhodesisn Legislature further Legislative Powsr, This gesturs by the Britisl
Legislature was never put into practice.
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The fhodesisn Legislature has been passing ensctments unfettersed by the United
#ingdom, This indicates that the smith regime is effectively in power.

In February 1966, the period of emergency declared in November, 1965 ended,

The emergency was renewed by a proclamstion under the authority of the 1965 e
constitution, fy virtus of the proclametion the regime issued the Cmergency
Powars (Maintenance of Law and lirder) Regulstions, 1966, OCection 47(3) of the
Regulations Continued the detention of all persuns that had besen put in detene
tion under the previous Regulations., The basis of the new legal order in
fihodesla is the Unilsteral Declaration of Indepgndence. It ie the grundnorm.
The Conatitution depdves its validity from it. The Unilateral declaration

of Independence suspended the 1961 constituion of Rhodesia, The Declaration
was extra - legal and did not owe its validity to any other nomm,

The validity of the 1965 constitution came up for determinstion in the case

of Madzimbamuto v. Lord Surke '

Madzimbamuto and one Baron had been lswfully detained under the 1961
gonmstitution just before the unilaterel Declaration of Indapendence, On the
expiry of the state of emergency in February, 1966 their detention wes
continued under the Emergency Regulations brought inte foree in 1966, The

two ghallenged the legality of their continued detention. fegording te

Kelsens theory of the grundnorm the 1965 constitution derives its valldity
from the Unilateral Deglaration of Independence. The validity of the unileteral
peglaration of Independence would therefore be conditional on the ability of

the regime to commend the obedience of the psople of Rhodesia, The Declarstion
sstablished @ legal ordér that enjoys the minimum of effegtiveness, The regime
is effective and has menaged to carry on its intended policies with the LG
oinimum restraint. A legel pesitivist would therefore argue that the
fegulat®ionz under which the appellesnts were detained derived their validity -
from the 1965 Constitution andthet their continued detention wes lewful. But
the members of the bench hed conflicting views es to the lugal conseguence of
the Declarstion snd the promulgations mede under it.

In the General Division  of the High Gourt Justices Lewis end Goldin held that
they sat undar the 1961 Constitution end deklered the 1965 rebel sonstitution

illegal. In the Appellate Division Justice Fieldsend took the same stend,

Two members of the Appellate Division, Justices Quenst snd Mecdonald took the

view that the 1965 constitution had become the constitution of the country

a8 a result of the success and effectivensss of the revolution and that the

=

l.c-/’.
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judges derived their authority from it. Chief Justice BSeadls end Justice
Jarvias, hoth members of the Appellate Division said that the court did not
derive its suthority from the 1961 Constitution which was ng longer effective,
or from the 1965 constitution which is unlaswful. They contended that they
sat a8 & gde fescto Court and derived their suthority from the fagt that the
regime only enjoyed de facto status., They held that since the Smith regime
papmitted the Court to continue and exercise its functions as e Court, they
ware bound to recognize it. The regime, they contended, has authorized its
public offigials to enforce the Court's judgements and orders. @aadle C.J.
sald that the British Southern Rhodesia Act 1965 end the Orderein<Council
could not be recognized begause the gonvention that Britain will not leglislate
for fhodesia except at her request is part of the Rbodesian grundnorm,
As regards the chenges in the grundnorm the Ghief Justice had this to say:

#If in the instant case the stage 1s resched where 1t gan

ba sald with reasonable certainty that the reveolution has

succeaded, then in the eyes of international lew, Rhodesia

will have become a dejure, independent, sovereign state; its

grundnorm will have changed and its new constitution willi have

begome tha lawful constitution.” =

The ehief justice sgted like a legsl positivist in this cose. He even

argued that the puuunl vigus of & judge should not interfere in his
desgision, whether 1:! 8 revolutionary situation, or in normal times. A
subsequent snalysis will show that this contention does not always hold in a
‘developing country. The Appellate Division sefused the arguments sdvenced

on behalf of eMr. Madzimbamuto end held that his detention was lawful., On
sppeal to the Privy Council it was held that the 1565 constitution of Rfhodesia
was in valid end that sll post ~ 1965 enactments of the Rhodssian Legisleture
and government were void end of no legal effect. It further held that there
cannot be two lewful governments for a country at the same time. For this
rasson da the Privy Council contended that no decrees of the rebel regime
gould have the force of law,

The Rhodesisn judicisry 3ook into account the fact that although the Gritish
Govarmment was the lewful sovereign it had taken no steps to administer the
gountry, This gould be due to British aversion from extrems measures,” and
their instinct for compromise, In this way the #ritish govepmment hes proved
to be an impotent source of leagel powar for Rhodesia, According o Kelsen's
theory of the ‘grundncrm' all govermments ere exira=-legsl, therefare the

0..-.".
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unilatsral Declarstion of Independence ectablished a legal ordser diati:m;j:
from that existing prior to 1965. Until the affectivensss of that order has
besen invalidated 1% will remain the 'lawful' govermment,

UBANDA,

tUgand became Independent in 1962, The Indapendenge Constitution provided for
thgkgntnhlilhuant of the pffice of President and Frime Minister. On February
zzAprint minister of Uganda suspended the 1962 constitution snd deppsed the
President. The National Assembly was dissolved and then summoned as &
constitremt Gesembly to pass the 1966 constitution, . After the 1966 constitue
tion was adopted a state of public emergency was declared and the [mergenscy
Powers (Detention) Regulstions 1966 were enscted, The suspension of the 1962
tonatitution and the adoption of the 1966 constitution wes extra-legal., The
1966 gonstitution thereby beceme the basic norm. According to velsen the
basic norm as the constitution gives it the suthority to validate all the ...
agts of the govermnment in power while the velidity of this basic norm gamnnot
be inguired,”

The success of Dbote's 'Coup @*etat came under test in the case of UGANDA V.
IMMISSTONER OF PRISONS EX Eﬁﬂtg_gﬁuggy,’ The applicent was arrested under
thn Deportation fet on May 22, 1966. He was relessed and detained agein on
July 16, 1966 under the Cetention Regulations which had come inte effect lftl;i‘
Loup dfetat,. On August 11 the applicant was served in Prison with a detention
prder and & statement spegifying in general terms the ground of his detentéon
pursuant to Article 31 (1) (a8) of ths constitution of Ugenda, ine of the issues
for the Court to determine was whether the suspension of the 1962 canstitution
did amount to @ revolution, The Chief Justice U. Udoms enswered in the
‘gffirnaetw!. He sgcepted Kelsen's view that a constitution mey be altersd or
overthrown and that the resulting constitution crestes a new end distingt legal
order which owes nothing for its existence or vaelidity to the previcus order,
In telsen's view the legitimecy of the new opder is selfecraated and the test
of that legitimacy is its effectivensss. The Learnaed Chief Justice
sumnmazized the issus thus: &

,..'/5.
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*Gn the theory of Lew and State propounded by the femous Frofessor
valaen, it is beyond guestion, and we hold, that the serics of svents
that tbek place in Ugenda from February 22 %o April 1966 when the
1962 Constitution was abolished in the National Assembly and the 1966
Conatitution adopted in itse place as a result of which the then
Prime Minister was installed as txecutive President with Fower to
appoint & Vice President could only appropristely be deseribed in
law a8 & revelution® 6

Due to the f‘mg.iﬂs propositions the Court held that the detention of the
spplicant was legal. To establish the effectivensss of the govermment under
the 1966 gonstitution the learned Chief Justice relied on's large number® of
affidavits sworn by top civil servents., One of the officials in the
Ministry of Foreign APfairs testified that the new govermment had been
recogoized by foreign countries. The court relied on this testimony,

The Ugenda legal order came under @ sscond change since Independence in
1971. On Janusry 25 1971 the army took over. B8y a Proclaimation’ the
pougrs of government were vested in President Idi Amin, Pursuent to such
powers he procleimed chapter 4 and chapter 5 of the constitution suspended.
Chapter b deslt with the Executive Fowers of the President and the Gabinet.
Chapter 5 dealt with the composition, procedurs, summoning, preorogstion end
drsselwbion pf pariiament. All appointments end offices except public offices
held immedintelyy before Jenuary, 25 were terminated with effect from that
date. The Proclemation further stated that all legisletive Powers formarly
vested in Ferliament were to be exercised by Amin throgugh the promulgation
of decrees. \32%% Egg;%
Goliec
The Proclamation thersfore became the ‘grundnorm' imparting the guelity of
Law to the military decrees. The unsuspended parts of the constitution,
however, derivedtheir validity from the new order and are to be so construed,
The proglamstion provides that the operation of the 1966 constitutlon
togather with the existing laws shall not be affected by the Proclamation
but shall be construed with such mpdifications, gualificetions and
adaptations as are necessary to bring them into comformity with the
proclamation, This means that the %saved Lawe® are to be viewed as part of
the present legal order. As long as the regime exercgises effective goergion
on a sizeable proporticn of the Ugands population, it satisfics the condition
of efficapy contemplated by Kelsen as being necessary for the validity of the

basic horm end consequently the whole legal order, 5 8
seeegl/ ' Ue
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Nigerlia became Independent In 1560, under its
constitution it became a Dominion of the sritish
Crowne iIn 1263 the digerian Farliament passed a _
new constitution which gave the country a Hepublicaen
staktuse All legal links with the Sgitish crown were
severad, '

in January 15, 1966 the Higerian armed forces took

over control of the Federal and the Reglconal covernmants.
The constitutional provisions relating to the ?blit&cnl
orgens - the leglislature and the iLxecutive - were suspended,
By decree hKo.1 of 1966 the redersal Military governmant
declared its power to maxe laws by decrees “"for the peace
order and goad government of Niguria or any part thereof
with zaspfﬁ; to sny matter whatsoever”, Tha Lecree

further provigigmihat the constitution shall not prevall
over a decree.,lio.] hecame the new 'grundngrm' of nigeria
and the validity of any decree is to be interpreted in

the light of the provisions of Decree Ho.le. ut the
supreme courk of flgeria did not think that the events

of January 1966 amounted to a revolution. This was Ve
stated in the case of LAKAMNI Ve AsGe (LSTLRN 5?&?5)3 Q

This was an appeal from the «estern state Court of

Appeal which heard and dismissed the appeal from the
judgement of the High Court of the western state.

The epplication before the High Court was for an order

of 'Certiorari' to remove an order date. ..dgust 31 1987
made by the Chief Justice in his capacity as the Chalirman
of the Tribunal of Inquiry into the assets of rublic
cfficers of the western State o The order directed the
appellants or their agents and other persons not to
dispose of any of the properties of the appellants until
the rilitary Governor of the «estern state had otherwise
directed., The appellants were not to operate thelr bank
accounts by means of withdrawal under the sama condlitions,
The learned judge of the High Court dismissed the appllication,

helding that the order was not ultravires and that the
Ldict under which it was promulgated was validly made,
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#“hile the appeal to the western Court of Appeal was
pendling the government passed some JdeCrees. Lecree

Hoe 45 of 1968 contained provisions which included

the order releting to the properties of the applicants,
The &gcreﬁ prahzbitad any proceedings pendling in court,
3y virtue of these provisions counsel for tha%ﬁwvernmant
filed a notice of preliminery objection that the cuurt
had ro jurisdiction to entertain the appeal., The court
of appeal acceptud this sulmisslon and dismissed the
application,

The supreme Court declared Gecree 0. 45 of 1963
invelid and contrary to the constitution, thereby allowing
the appeal. The court Peld that the events of January 1966
; did not emount t0 a revolution but & mers invitetion to
the armed ior.u8 to form an interim military goverrsents
The Court distinguishad the doclzions in matovu and LOHLL
on the ground that in the twe cases there was a nullification
of the old constitution and the introduction of the a new one,
it contendad that the change ifrum the old to the naw order
was effected with a partial suspension of the constitution
and was consequently not a revolution. The provisions
relating to fundamental rights were left intact. The
court held that the applicants were entitled to the relief
prayed for. The appeal was allowed. In this cese it is
clear that the supreme Court did not have a full grasp of
Kelsenlen principles, especially as regards a revolution
in lawe The fact that the change i2 peace”™ ' is immaterial
andd will still constitute a revoluticn. Furthaermore
according to Kelsen the whole constitution nesd not be
suspended bocause the unsuspended laws Decems laws of the
new order and lose any attachment to the old ordere The
take over by the military satisfied the test of efflicacy
and became & law creating fact. ujﬁghaa argued ithat the
search for a grundnorm in higeria away from Lecrea 4o. 1
is a futile judicial and academic exercisae.



To clear doubts as t0 the true legal status of the
military government of Nigeria, Uecree No. 28 of 1970 was e
promulgateds. 1In my view the'QOCree wag meant to overrule
the decision in the case of 5&5@5&_. Its preamble states
that the events of January 1966 constituted a military
revolution and abrogated the whole pre-existing lwegal
order in Nigeria., The Decree reiterated the provisions of
vecree No. 1 of 1966 that the valldity of any Lecree or Ldict
could not be entertained by any Court of law, except that an
ﬁdie§ coald be challenged for being inconsistent with a
becree., A Decree could override the unsuspended provisions
of the constitution. Since the judiciary had refused to
presuppose the 'grundnorm' in Decree Noe. 1 of 1966, Decree
Noe 28 of 1970 directed them to.

&

GHANA - -

. Ghana became independent in 1957 and attained Republican
Status in 1960. In a military "Coup d'e'tat” the government
of Nkrumah was toppled on Pebruary 24th 1966. The army and
Folice assumed the business of goveralaq ﬁhlﬂlw They formed
a body called the hatio ' + The National
Liberation Council suspended the 1960 constitution by a
Proclamation. The proclamation became the basic norm. In 1969
Ghana returned to civilian rule. A constitution restoring
civilian rule became effective on August 22, 1969, Kofi Busia
took office as Prime Minister. The issue as to whether the
proclamation of 1966 was the grundnorm came up in the case of
ﬁﬂhbﬂﬂ~VoAiG=}o The plaintiff was appointed a manager in the
Ghana National Trading Corporation in October 1967. The
corporation had originally been established in 1961. Cn Pebruary
21, 1970 the plaintiff received a letter from the Presidential
Commission which informed him that his appointment with the
corporation had been terminated in accordance with section 9 (1)
of the Transitional krovisions of the constitution of 1969
which provideds

"Any person who held or was acting in any office established
under the authority of the National Liberation council before
the coming into force of the constitution shall be deemed to
have been appointed under this constitution to hold office
for six months unless before or on expiration of that date

he shall have been appointed by the relevant authority to
hold such office.”
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The plaintiff sued the Attorney-Gener ‘
the government fwaaommmgmnmummkmmt
entitled to terminate his appointment, The major argument in the
case centred on the interpretation of *establish? as given in
se 9(1) of the Transistional provisions, The plaintiff argued that
the word should be given its plain meaning, The Attorney-General
submitted that the word should be given a technical meaning, He
used Kelsens theory of the legal effect of revolutions on legal
systems to support his plea that the word "establish® means
" é&‘iﬂm legal 'fmﬁ&w from,” If we adhere strictly to Kelsen's
theory of the grundnorm it follows that all these offices can be
sald to have been ﬁmmmué or created a new by the National
Liberation Council proclamation of 1966, With the suspension of
the 1960 constitution the Act that established the Ghana Hational
Trading Corporation lapsed, The Ac¢t regained its validity from
the 1966 Constitution, The Majority of the judges accepted the
plaintiff*s argument that the word establish should be given its
ordinary meaning, Sowah J,A, stated that Kelsen's analysis of
a legal system is a foreign theory that was of no assistance to
the cowrt, Archer J,A, found difficulty in loeating the *grundnorm
He declared that the 1966 proclamation was not the *grundnorm
because it was not a constitution, This is against all reasoning
because amwkmwomémmdwt be the
constitution, The grundnorm is any postulate %o which the validity
of all the laws of a lml order are traceable, Date~Bah has
argued that the proclamation was clearly a constitutional
document," Only one judge, Anin J.,A, was pwwdeé by the Kelsenite
argument that the revolution of 1966 was lmt creating fact, He
contended that although the mhue ﬁﬁ‘wﬁa bore the same names
before and after the “Coup dte*tat®™, the true legal wﬁtﬁm was
that these publ & : : v
Liberation Council and they existed by virtue of the proclamation,
Although the majority held for the plaintiff, they did 1 _. .o
W&' KEelsen's analysis on its merits before rejecting it,

/ A further change in Ghana's legal order came in 1972 when on
January 13 the eivilian government fmwmwammmy
under Busia was ousted za a Mm Coup dte*tat

mwmmwﬂwﬁm&mmmw.
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Busia's government was dismissed, the National Assembly was
dissolved and all peolitical parties were disbanded and proscribed,
By virtue of the National Redemption Council (ESTABLISHMENT)
Proclamation, 1972 the National Redemption Council assumed powers
to legislate by decrees, The proclamation is presupposed to be
the new “"grundmorm®, It laid the basis for the legal system that
has existed up to the present,

LBSOTHO
The Kingdom of Lesotho became independent in 1966 after ninety

eight years of British colonial rule, Lebua Jonathan became the
first Prime Minister, The Lesotho Independence order provided that
parliament should stand dissolved by April 1970, Lebua Jonmathawn
dissolved parliament earlier than the specified date and scheduled
the elections for Jamuary 27, 1970, There were two political
parties in Lesotho- Lebua's Basutoland Hational Party and
Basutoland Congress Party, When Jonathan realised that his party
was definitely losing the elections, he declared a state of
emergency, and suspended the constitution, The leader of the
opposition with some of his colleagues were put in detention as

a result of the declaration of the emergency, The king was put
under house arrest, Lebua Jonathan proclaimed the Lesotho Order

( o, 1 of 1970). The order was to provide for the peace and order
of the country wu such a time as a new constitution better

3113 0 Basutho nation shall have been agreed
(Ital:l.cs uinc).' Tho order fwthar providod that any law
inconsistent with the order shall be void to the extent of the
inconsistency, This order formed the basic norm of Lesotho, The
motive of Lebua Jonathan, even in the face of clear defeat, is
guite immaterial according to Kelsen's theory of a change in the
grundnorm, The revolution was successful, On January 30, the day
on which the Prime Minister was supposed to tender his resignation
to the King, the Prime Minister  summoned a meeting of his
cabinet, His deputy together with the minister for Finance backed
the Prime Minister*s move, The two white police officers who
commanded the police force and the para-military police mobile
unit gave their support to Lebua, This support was a sign that the
legal order would have some minimum of effectiveness, With this
assurance Lebua Jonathan proclaimed the General Elections (
Invalidation) order, 1970 .
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The order affirmed the invalidation of the general elections
held in January 1970, In Kelsen's analysis of the effect of
a revolution, these events marked a transition in Lesotho's legal
order,

SHAZILAND
By the Swagziland Independence order of 1968, Swagiland

achieved its independence in September of that year, The
revolution that took p‘ue 1n 1973 was wa.rkad off by a decision
in the case of HGWEN DEPUTY PRIME MINISTER'Z Gn May 25 1972,
one lNgwenya, who earliar that mth had bmn aLLegod\to
parliament, was deported from the country as a prohibited
immigrant on an order made by the Deputy Prime Minister, under the
Immigration Act, 1964, Ngwenya challenged the deportation on the
ground that being a Swazi Citizen he was not liable to deportation,
Since the Act under which the order was made expressly excepted
from the power a person who "belongs to Swagziland™, The High
Court held that the plaintiff was a Swazi citigen and declared
that his deportation was invalid, The government appealed, While
the appeal was pending the Legislature purpoted to set up

a special tribunal to adjudicate on the issue of Ngwenya's
citidenship, If the tribunal found against him, Ngwenya would
lose his perlismentary seat, he being the only remidining member
of the opposition, The tribunal found that Ngwenya was not

& citizen, A deportation order was subsequently issued against
Ngwenya, One of his grounds of appeal to the Swaziland court of .
Appeal, was that the special tribunal had no power of judicial
review, The court of Appeal accepted the appellants plea and
ruled that the Act setting up the special tribunal was ‘
unconstitutional and that the deportation order was invalid, On
April 12, 1973, only two weeks after the decision, King sobhuXa
11 the traditional and comstitutional ruler of Swaziland for
half a century repealed the 1968 constitution inpublic
declaration, This declaration has courn® to be known as the King's
Proclamation to the nation, By virture of the proclamation
Sobhugza assumed supreme power in the Kingdom of Swaziland, All

- Legislative, executive and judicial powers now vested in him, In
announcing the repeal the King stated, ipter alia, that the
constitution had permitted the importation into Swaziland of
highly undesirable political practices alien to and inconsistent
with the way of life of the Swazi Jociety, He declared that all




laws with the exception of the constitution would continue to
function with full force and effect and would be constmmwed it
such modifications, adaptations, qualifications and exceptions
as would be necessary to bring them into eonfemity with the
proclamation, The proclamation was the new "grundnor

Sobhuza the power to legislate on any matter, The W&d
laws aequired a new validity from the new order, It is only their
contents that remained the same, The legal order that was
established after the revolution was effective because Sobhuza
stated that the proclamation was declared at the request of both
houses of parliament and the Swazl people as represented by the
Swazi National Couneil,




- STELLA MADZIMBAMUTO V, BURKE (1968) 2 sa 2854

“M. P, 315
= Marshall Yol

- Kelsen 17 Sta
- (1965) B. A, 514
- Ibid., P, 535

~ Legal Notice o, 1 of 1971
- 8.C. 58/69

- 1971 International and Comps
=~ (1970) 0,0, 55. 8.C.
- 1974 In

~ Unreported, 1973, Swasziland Court of Appeal,



CHAPTER 3

CRITICISMS OF KELSEN'S PURE THEORY OF LAW.

The pure theory of law has been criticized mainly on its merits. The limitations
of the theory have been termed the Kelsenite Sin. 1 To Kelsen the essence of law
lies in the dowain of ought propositions. A legal ought expresses what the posi-
tion should be given certain conditioms, 2 Jurists of the Realist School have
found it impossible te explain Yationally how facts in the actual world cam
produce effects in the wholly different world of the ought. Olivecrona, a Scand~
inavian Realist has bluntly put it thus:

“The sole basis for the Tebulous words about the Supernatural relation
of the 'ought' is a verbal expression in Conjunction with certain
emotions., The word 'ought' and the like are imperative expressions
which we use in order to impress a certain behaviour on people direct-
ing them to do this or that, or refrain from something else...”

Hughes has voiced a similar criticism, He argues that we are desling with a

functioning legal system and not with a species of presuppositions. % I contend

that these critics Miss Kelsen's point. Kelsen states that the function of the
rundnorm is to interpwl the subjective meaning of the norms of a legal order

‘ %n their objective context Xelsen is only putting forth what he thinks and does

not try to impose his theory, He concedes that his pure theory of law is a mental

Science,

In this pure theory of law Xelsen seeks to exclude any other considerations from
the explication of law. He states that law should be understood as it is. This
argument is in consonance with the thinking of the analytical positivists.
But as a watter of fact the legal order is not merely the sum total of laws
but includes doctrines, principles and standards all of which are accepted as
legal and which operate by influencing the application of rules®  Paton 7
states that Kelsen's analysis does not give us a true picture of law, Paton
contends that Jurispundence must go beyond the formal hierarchy of unorms to
study the social forces that create law. This need to include other factors
in the propositions of law is also relevant as regards the grundnorm for while
. Kelsen states that effectiveness is a uecessary condition for the validity of the
rundnorm in reality effectiveness cannot be proved except by an inquiry into-
Political and social facts. ? This renders the theory of the lrnndnorm impurq.
If the grundnorm upom which the validity of all other norms depends is tainted
with impurity it is therefore arguable that the other legal norms are similarly
tainted. ? Kelsen's pure theory of law, being purely descriptive of legal
science, can only indicate the role of the legal sciemtist and has no application
to the role of the judge. 10 This is because a judge has to take into account
many considerations before veaching a decision on a particular issue. Lloyd
states that since Relsen insists on occupying a narrow platform we are under no
obligation to follow him. 11 Julius stone has ‘given what he thinks 1is Kelsen's
purity analysis:

"Kelsen's pure theory of law amounts tc this: That if and when the
sociclogical, political ethical and other non-legal factors in law
determination have been adequately taken into account in the apex norm,
they should be excluded from further entry into the legal order by the
juristic method of ascertaining, interpreting and applying legal norms”l1?

If that is what Kelsen intends to put forward, although this 1S not apparent in
his works, then it is not quite latdable. When an Act of Parliament is being
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passed, there exists a legislative principle behind it., Thus when an issue
touching on the Act comes to court the judge or magistrate has to balance
~the original intention of Parliament with the social consequences of his decision.

Hart questions the wvalidity of the §rundnotm. The presupposition of the
grundnorm, he argues, "is like saying that we assume, but can never demostrate,
that the standard metre bar in Paris which is the ultimate test of the correctness
of all measurements in metres, is itself correct" 13 Hnrf;iilsen'o idea that
every legal system must be referable to some basic norm. According to Kelsen,
where a legal system lacks a basic norm, there will he no way of demomstrating the
validity of indevidual rules by reference to some ultimate rule of the system.
Hart points out that this is omly & luxury found in advanced social systems. 14

In a simple society, the primary rules regulate the affairs of men. An advanced
society is regulated by both primary and secondary rules. Secondary rules are
rules of procedure and entail the interpretation and enforcement of the primary
rules by state officials. Hart's argument is debatable. In essence traditiemal
societies had some code of conduct., The assumption that every individual would
conduct himself in a manner acceptable to the community ought to be the grundnorm.
Each society had prescribed methods of dealing iwith offenders of disputes between
individuals. Although these methods were not written in the case of traditionmal
African societies, the mothods were kmown to all,

Dias prefers to analyse the validity of the grundnorm by referemce to the officials
that administer the law. He states:

"The criterion of validity refers to the medium or wedia which impart
to a rule the guality of law, The minimum of effectiveness refers
to the acceptance of such media by those in charge of administering
law. By using the notion of the grundnorm, he (Kelsen) seems to have
inflated a pedestrian simplicity into something misleadingly large” 15

Kelsen states that for legal norms to be effective they must be obeyed or applied
"by and large". 16 This is a crude and unscientific test, 17 since these are
dead~letter laws. Furthermore there are laws which are selectively used or enfor-
caed. This seefis to er ongously suggest that some laws are wmore significant than
others. The fact :hatgilw is being constantly used effectively should not
necessarily be representative of other laws, The efficacy of any order should

be seen in this light., The effectiveress test is similar to the attempt by
Austin to base sovereignty on habitual obedience. Both effectiveness and habitual
obedience are polifical tests and are not strictly legal, 18

Kelsen gives twe functions of the norm: firstly, to enable anyone to interpret
a command, permission or authoriuat;on as an objectively valid legal norm; 19
Se~ondly, to enable the legal scientist to interpret all valid legal norms as a
non~contradictory field of meaning, 20 The first function of the grundnorm has
been criticized as belonging to the specialist activity of legal science and of no
much meaning to the ordinary citizen. 21 The ordinary citizen who distinguishes
the tax officers demand as valid and lawful does not need to presuppose a basic
norm. For him the tax officers demand is legally wvalid while that of the

gangster is not. This essentially contradicts Kelsen's contention that the
subjective wmeaning of the tax officer's and the gangsters commande are the same,

Dias has eejected the grundmorm as a legal concept:
"In settled condigions it teaches nothing new; in revolutionary conditions
where guidance is needed it is useless, for the choice of a grundnorm
is not dictated inflexibly by effectiveness but is a political decision,2?

This is an unfair attack or Kelsen's analysis of the grundnorm . Every decision is
based on the reality of the moment. Effectiveness is deduced from the ablility of
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the government in power to command the obedience of the ruled,
Notwithstanding the fact that a revolution is a political fact,
the court is competent to make a finding of fact in order to
apply the law to facts. 23 poreover Kelsen arguaes that the state
and the law form a dialectical unity. The completeness and
consistency of the legal norms and backed by the power of the
state. '

According to Kelsen the national legal order is always subordinate
to international law. This is tantamount to stating that the
basic norm of municipal law is to be found in internatiocnal law.
To argue that the reason for the valldity of a legal system is a

- norm of international law which legitimizes any coercive order is
fallacious, Such a statement seems to speak to the citizens of
each state, telling them that because of a superior, supranational
norm, the system under which they live properly commands their
rﬁspect;”sc long as ti can apply coercion quite effectively.

24 Nwabueze 25 is against this view. He contends international law
- is irrelevant to the validity of a country's censtitution, since

- the validity of a constitution is a matter of purely domestic '

. concern, This is a sound argument because the adjudication on a

- constitution is always done internaily and external opinion may be

12 nored .

To Hart 26 the finding of the grundnorm of gll legal systems in
‘international law is a proposition which "says nothing more than
that those who accept certain rules must also observe a rule that
the rules ought to be observed", Hart calls this a spurions :
assumption.

Austin considers international law as belonging to the class of laws
of positive morality. Tc him international law is one of the laws
‘improperly so called.' Hé justifies this by stating that
international law is a law of opinion as there is no determinate
authority. The propounding cof an opinion end adherence to the
opinion are different tnings. This is a logical argument because
one has a discretion to heed ancther's opinicn or not depending on
one's cunvenience on taking a particular stand. #Friedmann 27 has
gone to the extreme of recomending that the character of law be
denied to international law, This is stretching the issue too far.
Individual states may enter into some mutual agreements and promise
to honour one another's rights. This is common with trade agreements.,
As long as none of the parties has defied the agreement the agreement
is legally binding.

Kelsen regards wars and reprisals as previding sanction in interna=-
tional law. ' This can only be acceptable if the result of the wars
and reprisals were permitted by the international legal order against
a wrong committed by a state and forbiddeMm as ilnstruwents of national
policy. within a legal system sanctions can be applied without risk
to the peace and order of the government. kloyd argues that the sane
result may not be achieved in international relations. e points out
thus:

"This situation, however, by no means holds in regard to
international relations, for since sanctions would have to

be applied to whole nations rather than to individuals,

there can be fearful risks involved, and the effect of applying
Ganctions, even on a limited scale - as for instance, if limited
to the so called economic sanctions - might in I ..t provoke the
holocaust of war rather than preserving peace and crder in the
international community,.28
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These fearful risks involved in the application of sanctions
have rendered the United Hations Organisation in effective, The
organisation passes resolutions against those stales that vielate
international law and conventions, These resoiustions are not
implemented, Janctions against Rhodesia and South Africa for their
blatant viclation of humen rights heve proved te htfiw CONSLYRence,
When Smith and his c¢ollsagues unilatereily procisimed the
Independonce of Rhodesia im 1905 the General Assenbly oi the
United Hations condennad thia aetion, Considering fhodesia & non-
Belfgoverning territory in the zense of Arvicie 73 of the United
Bations sherter the Assenbly ealled upon the Unived Kingdom to
put an end to the rebellion, The security couneil alsoe passed
reselutions lmposing svomsni¢ sancticns on Rhodesia and demanding
from the United Kingdenm polities) actien and the use of force, All
these proved futile, The United Eingdom has taken no posleive step
¢ reassert its authorivy cver Ruodssia, douth Africa continues to
rule Nemibia against the regulations of the Upited Nations, The
Sham elsotionz conducted in Namibie in 1978 under the supervision
of South Africa were not recognized by the United Hations, Since
they excluded the populsr natienalist party of JWAFO, The Western
capitelist powers have indirectly heen providing aid to these
despotic regimes in Rhodests and South itrica, These big powers
have ceonomie stakes in these regimes and they would do anything
but lose their huge investments there,

The foregoing criticlisms touch on various aspects of
Kelsens pure theory of law, While some of the eriticisams help to
elucidate the merits and shorteomings of Kelsens anslysis, some
appear to have been advanced for the sake of juristic argument,”

Kelsen bases his analysis on *ought' propositions, The
ultimate Tought' is the grunduorm, Although 1t is treated as a
hypotheads it i1z in faet part of the factual aysten, When an
izsue arises for detarmination by the Court the prineiple enshrined
in the grundno=m is concretised in the administration of the law
to faet situations, Kelsen's theory of the grundnors is helpful in
_ revoelutionary situations; for it portrays what has actually been
the case in gome of the Comsomwealth African states, In the six
African countries glven as an illustration in chapter two it is
 evident that Kelsensanalysis of the effect of a revolution is
quite applicable, The effectivencss of the governments and U
establisbment of strong coercive orders have been the determining




factors in the survival of these governments,

The purity concept is a wsek peint in Eelsen® anslysic,
Factors such as natwral Justice, ssciology and some morality is
recoguised by the judlelury zs being neecssary, The judges have thelr
own inciinations depending on thelr individual backgrounds and tastea,
Ths 50 called independence of the judiciary iz an over statewant,
Purthormore the judges have o conslder Lhe power of The uswplag
government befoye they can make a deciszion, This 1s a faet they
gamnot escape, Judges ar:s pord of bhe comuunlly and camnct be
oblivious ¢f the reslities of the wowment,

Kelsen attaches too much significance to intorrational law,
It does not deserve the trestment he has given, Internaticmnal
relatione are marred by conflicting lidterssts and opinions soms of
which camnot be compromised, Kelsen zives av guldancs as to how the
divergence in world politics can be reselved by a grugdaors wiich he
cannot eveu sstablish, The primecy and sovereigity of the laws of
individual states resain as undigputed facta,

The maxists have also offeyed their criticisms of the
noymative theory of law, They argue that 4t 1o the desirs to conceal
the class sssends of bourgecis law that has led the normative theory
of luw te iselate legal meorms from real 1ife, and to strivs to
atiributo to them the normative theory of law, I find the Mafx-lenin
exponition more realistlic as 4% clsarly btrings out the purpose of
law,
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The analysis of Kelsen's pure theory of law is incomplete
without an understanding of the ral implications of the theory as
interpreted by the judges and legal schalars, 3ince Kelsen's
theory addresses itself to jurists few judges would identify
themselves with this clsfis,® This is Lecause Kelsen's theory is
not a legal norm teo be applied but is a theory about legal norms,
These legal *oughts' determine the legality or otherwise of
& partiecular act, They define the procedure of determining an issue .
Legal norms are valid because they satisfy the procedure prescribed
by the basic norm, For example if one is charged with treason in X
Kenya he should be tried under the provisions of the Penal Code
and the eriminald procedure code, The penal code defines treason
and prescribes the sentence, The next legal norm is that the
accused should face a trial conducted under the provisions of the
eriminal procedure code, In both instances the assumption is that
the two Acts of parliament have been applied in a constitutional
manner, To Kelsen 'ought' propositions signify that to which we
should aspire, irrespective of whether or not it can be effectuiiied
and realised in life, '

In most countries the constitution is the supreme law,
Bven so the constitution is valid because of a presupposition abuut
its validity, The grundnorm therefore is the hypothesis that the
constitution imparts validity to the legal norms that are lower in
the hierarchy, Hughes has put the point clearly thus:

' * The basic morm, then, is not the ought proposition of the
constitution but rather an ought proposition about the
constitution, As such it is not a legal norm in the usual
sense of being the construct of an organ of the systenm,
rather, it is a construct of juristic thought which is
necessary if we are to regard the system as giving rise
to valid norms, It is legal only in the sense that it has
legally relevant functions,"?

Since the courts apply facts and not hypotheses the real test for
the validity of the grundnorm is the effectivensss of the legal
order,
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As I pointed out in chapter three of this mk, the purity
concept is a weak point in Kelsen's analysis, ... L In
their decisions judges are not oblivious of ma-lual tut.cra.
Palley contends that judges are guided by their personal beliefs
and philosphies, He states:

W\ It is today generally acknowledged that judges, like other
mortals cannot escape their own philosphies and will, when
reasons are nicely balanced, reach a decision that will Dbe
consonant with their own beliefs, even though genuinely
attempting to set aside their own standards of values and
to ascertain in objective spint what ordering of the life of
the community will be in the circumstances before the couwrt
best accord with the law,"’

Any judge represents the class he belongs in society, The interests

of a judge are reflected in his thoughts and feelings, notwith-

standing the air of legality adopted by Jjudges.Kelsen's argument

that the pure theory of law is anti-ideological is untrue, Bvery
undnorm contains some prineciple behind it and the courts have

to s:lv- effect to this prineciple,

In a revolutionary situation where & grundnorm has been
replaced by another the judges are put in a dilemma, Where the
constitution is supreme the position is that all other laws have
to be consistent with the constitution,” Furthermore judges take
an oath to protect the constitution, It follows that the validity
of the constitution is a question beyond the competence of any
court created by that comstitution,’ A judge should be bound by
& personal moral duty to observe a judieial oath, Should a judge
give allegiance to a subsequent constitution -~ that comes about
in away not anticipated by the former constitution ~ he ceases to
be a judge in the strict legal sense, Fieldsend J, suundd up the
issue by saying that the cowrt "must accept its reason for existence
as stemming from its original constitution as an unchallengeable
fact,"® Referring to the Rhodesian erisis after the unilateral
Declaration of Independence Fieldsend J, contended that nothing can
encowrage instability more than for any revolutionary movement to
know that if it succeeds in snatching power it will be entitled %o
complete support of the pre—-existing judieiary in their Judiecial
capacity, In chapter two an attempt was made to shovhow the role of
Judges has been eroded in those commonwealth African countries which



have undergone changes in the grundnorm, In Rhodesia the majority
of the judges gave support to the 1965 constitution of the rebel regime
They could not escape this since the judges are part and parcel of
the establishment, They could not pose as umpires in a game where
they were also players, They had to protect the interests of the
white minority, The Smith government knew that the Rhodesian
Judiciary was on its side, so0 when the Madzimbamuto

appeal to the Privy Couneil, mMMuanat
it would succeed and consequently made it clear that it would not
recognize the decision of the privy couneil, The then Attorney
General, Lardner-Burke, submitted an affidavit stating that it was
the deliberate decision of the government that it would not in any
way enforce or give effect to any decision, or order of any other
court purpoting to \be given an appeal from the decision of the
Rhodesian High Court,

The Matovu case from Uganda illustrates an instance where
a judge may disregard his judiecial ocath, After the 1962 comstitution
of Uganda was suspended by Obote, the Chief justice took an ocath
to uphold the 1966 constitution, The authority of the judge derived
from the 1962 constitution, His pledge to uphold the 1966 comstitution
was a breach of his prior cath to protect the 1962 comstitution,
What is more curious about the case is that even after he had taken
an oath to defend the 1966 mimm the Chief Justice probed
into the validity of that mx&im.tm. He relied on the words
* as by law establighed® in the oath by which he swore, He argued
that this cast a duty upon the Court to satisfy itself that the
constitution according to which it decided cases was in fact legally
valid, for a judge, sitting as a court, could not be expected to
enforce a constitution which was not by law established, If the
court had pledged to defend the condition the implication was that
that constitution was valid or legal, If it thought it was an
illegal constitution, the court should not have bound itself by the
oath, It was not competent for the court to guestion the validity
of the 1966 constitution after it had approvingly quoted salmond
to the effect that "every constitution has an extra—-legal origin
esnseseCOUrts, legislatures and law had alike their origin in the
constitution and therefore. the constitution cammot derive its
w&zintxwﬁm*"s It appears as if the court was not guite certain
about the effectivencss of the Obote regime and consequently
delivered a long judgement, All available evidence, however flimsy,
given in support of the government was accepted by the court and
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In Nigeria, Chana and Swagiland the courts sought
& confrontation with the executive, In Swagziland the change in the
EXundnorm resulted from a judgement of the Swagiland court of
Appeal declaring that a member of the opposition had the right to
be a eitigen and to be entitled for election,’ In Ghana the court
denied that the military decrees were supreme over the constitution,
- The court held that the 1966 military take-over in Ghana did not
_'amm % @ change in the legal wdw. But with the continuance of

 }' t&lm’a wiaciples aml declared the 1966 military take-over ' as

= 2 -
1‘””“”‘”‘“’ After this declaration the cmirts had no option
"~ but to be bound by the declaration,

‘ ‘The pure theory of law is a sub-school in analytical
positivism, In Bestern legal philosophy many schools have sprung
up, each seeking to explain the meaning and essence of law,

A western legal philospher would argue that this pluralism has
been engendered by an unending search for truth, A socialist legal
philosopher would give a different view, The latter would argue
that the different theories in western legal philosophy reflect the
deversity of the social sources from which the class of the
bourgeoisie stems,

The economic base determines the superstracture of each
‘society, In the western capitalistic countries property is
privately owned, Those with property have grater chances of getting
political positions by the use of economic influence, This
propertied class stfives to ensure that the law is in their favour,
 Government becomes the government of the middle and upper class,
wmmmmmmeaumnMsamw
justify the law being appli@d, In this light Kelsen's theory of
law should be viewed as veiling the purpose of law by emphasiping
on purity, A judge camnot fail to take extra~legal factors in his
decision(s)., Kelsen did not want to confess that judges are part
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of the ruling class, In burope Kelsen's theory has lost ground
because the change in governments is only within the rullng classes
such that there are no abrupt changes in the legal orders, Kelsen's
theory found fertile soil in developing countries where revolutions
are rampant, The class confliet that the theory sought to conceal
using the purity analysis has come to the surface in Afrieca, In
EMtheWWMammmmmmths

of the judges and they supported it. The majority of, judges supported
Smith regime after he declared the independence of Rhodesia in 1965,
Their h:tmam show that the judges who supported the ernment in
the Madzimbamuto case were part of the establishment, BIn&hann
mmnmwmrmwoammmmomum
to what the judges stood for, The ensuing struggle manifest in the
cases was a bid by the judges to protect the interests of the
ousted comrades,
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Kelsen's theory of law is welcome in Africa so long as we
still yearn for a spirlt of fair play, self restraint and mutual
accomodation of different interests and opinions,
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