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CUAPTER 3

CRITICISMS OJ! KELSEN'S PURE THEORY OF LAW.

The pure theory of law has been criticized Wlinly on its merits. The limitations
of the theory have been termed the • Isenite Sin. 1 To lsen the es••nc of law
lie in t e ~o in of oueht propo$itiona. A legal ou ht expre •• 8 hat the po.i-
tion should be siveR c rtain conditions. 2 Jurists of the a aliat School have
found it imp08 ible to explain ~ationally how facts in th ctQal world can
produce eft eta in the wholly diffe.rent world of- the·ouht. OUvecrona, a Scand-
inavian alist haa bluntly put it thu.~

nt'The sole b Ai for the rebulous words about the Supernatur 1 relation
of tla 'ought' ie a v rbal expres.ion in Conjunction ith certain
e dons. The word 'ought' and the like ar i radve expressions
which we use in Old r to impress a e rt.in behaviour on eople dir ct-
Ing them to do this or that, or refrain froo 0 t ing else ••• " 3

Hughe. haa voiced a dmilar cd deism. argues that ware dealin wi th a
funetionin legal syste and not witn a species of pr suppositions. 4 I contend
that th•.•• critics is ~elsen'. point. Kel.en tate. that the function of tne
ar1~dn~ntI is to interprrlt.tthe8ubjectivfl anini of the no of legal order
in thelr objective context lCahen is only puttin forth 11 at he tbir» 8 nd does
not try to impose his theory. concedes that his pure theory of law i& a mental
Sci nee. 5

In this pure theory of law Kellen s eka to exclude any other considerations from
the explication of law. He stat I t at law should be undratood as it ~8. Thi.
arg nt is in consonance with th t inkin of die analytical po itivist's.
But a8 a matter of fact the legal order i8 not rely the sum tot 1 of laws
but include doctrines, p.rtncipl III and standards all of mien are ccepted as
legal and which ope at by i1.'lflu ncin t application of -l'ul $~ Paton 7
states that ~elsen'8 analysi. do s not give us a t~ue picture of law. Paton
contnds that Jurispundence must go beyon the famAl hie!."archyof nor, to
study the .ocial forces that create lav. This n d to include other facton
in the propositions of la 16 al 0 rel vant as re~ard the trrundnonn for while

,Ke en t t. that ffectiv~neG8 i a ~ece8sary conlition for the validity of'the
grundnQ in reality effectiveness cannot be prov d axe pt by n inqui~y into~
Political and social facts. 8 This r nders the theory olthe run<!no impure.-
If the ~rundnorm u.pon vhieh the validity of all other nor depend. is tainted
vith iDpurity if is therefore arguable that the otb r legal nonns ar similarly
tainted. 9 Kelsen' pur. tn ory of law, being ~ur ly escriptiv of 1 81
science, can only indicate th role of the legal scientist and has no application
to the role of the judge. 10 This is because a judge as to tak into account
many consideraiions 'before reaching decision on a perticular issue. Lloyd
stat • that since Kelsen insists on occupying a narrow platto w ar under no
obligation to foIlO'il him. 11 Julius stone ha iv n wh t he thinks' is Keben'.
purity analysh:

"Kelsen' pu)."etheory of law amounts to thi! That if and vb n tn
.sociological, poll tical ethical and otn r non-legal factors in law
determination have been ad quately taken into account in tho ap x norm.
they should b ..excluded fro further ntl"Y into th 1 "';41order by tlle
juri. tic method of ascertainin ~ interpreting and pplyin In! norm "12

If that is what ~ 15en intends to put forward, althoush tbis is not app rent in
his work • then it: h not quite la~dable. When.an ce ot Parliament is beln



pass d, there exi t a legi lativ prinei
toucbin on th Act co 8 to court t ju
the or! inal iat ution of Parlie nt itn

ehi d it. Thu hen an i.sue
or istrate ha. to balance

social con equene •• of hi. d elaton.

nart qu

d

refer. to an 1y
'nieter th 1

the v lidit, of t
He .tatet:

.srundno refere c to the officials

tTh criterioXi of validity ref r to th di or
to rule the uality of law. the mini um of
to t cc pt nc of such di by tho. in eh
Ie. By using t e notio of th grun no
inflated de tri n

to be if ctl t y
unscientific t st. 11 ince th •

are laws ich ar a 1ectively d or enfor-
ce • rf.0~ou ly at that 80 1 s r r s1 nilic nt than
ot r. fac tbat~~aw is i 8 constantl used {factively 8houl ot
n cessarily b r pre entativ of other leva. Th efficacy of any order I ould
be I en in this 11 ht , Tbe effeed rJ. 815 tett h d Har to the tta t by
Austin to he e sovereIgnty on a itual 0 e i DC. oth ffectiven and habitu 1
ob di nee are politic 1 t ata and a Dot strictly Ie 1. 1

8 that
". 16

t 0 function f the to interpret
a asion or utborh ; 19
Sadly. to n hIe the 1. 1 Ici a8 4
no -c~t~ fetory fi Id of anin. 20 The first function of t. grundnorm as

eritieised a. elon ing to th specialist ctivity of Ie 1. l.nc. and of no
neb anin to th ordin4ry ele!z n. 1 The oroin ry citizen ho distin Ui8h

th tax officer. de nd as valid ~d lawful doea not ne d to pr suppos. a ba.ic
no For th t.~ officers d nd i. 1. ally valid bile that of the
S at r i. ot. Thi. saentially eo tradict. 1 n's contention that the
.u jective anin of t e ta of ic rt. and t n at ra co nd. are t •

Dias eej ere t.: ~rundno aa a Ie al coneept:

HIn tttad condO tach I nothin n . i r voludo arr con idon.
wher guld nce i. n ad d it is usst 8•• for the c oie 0 a jrundno .
i. not diet tad inflexibly y eff ctivene88 but is a political deeiaion.22
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