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"It is certainly not our task to build up the future in
advance and settle all problems for all time; but it is
just as certainly our task to criticize the existing
world as ruthlessly, in the sense that we must not be
afraid of our, conclusions, and equally unafraid of

coming into conflict with the prevailing powers,"

Karl Marx



(ii)

CONYENTS

ABSTRACT

PREFACE
ACKNOWLEDGIHENTS
ABBREVIATIONS
TABLE OF STATUTES

THTRODUCTION

CHAPTER I

STATUTORY PLOVISICHS OF HURDELR ND HARNSLAUGHTER

A LAY OF HOUICIDE AMND PROCEDURE TN IKENYA
B: HOSTORICAL BaCUGIUUND OF TS PUNAL CODB

C: RUALONSG MHAT LED o THER ADGLIUTION OF
CUSTOIARY CRTMIMA, LAY

CllapPiil 11X

FACTORS AT INFLUSHCH SONIGICING
A: MITIGATING FACTORS

B: WEAPON USED

C: AGE

D: . WIUALICY

e TABLE CIF HANSLAUCTIIER CHARGES 1979/80

PAGE

s

iv

viii

ix

8

13

15

16

19



CHAPEER ITI

T

A

B

SUNDSTROL

THE FPULL TEXT

INTOXICATION

SELT-DEFENCE

AGE

CIUAPTER IV

THy

TR

A
AN

B:

C:

Dy

DOIY

JUDLCTIARY I il

YTIFICALION

Lo

YA

(iidi)

THE

T JUDICTIARY ""TTHIN

CASE ANALYSES
THE SUNDSTRON

CUlICLUSICN

FOOTNOT S

BIBLIOGRAMIY

Cundld

CASE ANALYSIS

O TS JUDGHENT BY

HARRIS Je

INDEPEIDENCE OF

Al\ CLIM‘J 5

yGCIETY

PAGE

13

45

63

74



- *(iv)
PREFACE

The debate ébout the Sundstrom case is a debzte which
has generated much heat but little light. It has largely
been misguided because most of the views or developments
envisaged by members of the public and some members of the
judiciary is what has come now to be known as an increase
iﬁ quantity and not in quality. That is the whole issue

has been interpreted in the abstract.

This paper is concerned with quality rather than
quantity in our legal system. The paper tries to argue
that the institutions thaf administer justice today, are
neo-colonial institutions and they serve neo-colonial
ends, It also tries to indicate which changes are
relevant in tackling the prevailing problems of

underdevelopment.

In the beginning, Iintended to use three methods to
gather information to be used in this paper; personal
observation during fhe fourth term clinical programme,
unstructured interviews with some leading judges and
magistraotes, and information drawn from documents and
the existing literature on this subject. In the end,
howeveh, I used only the firdt and the last method. It
was necessary to use these informal means to avoid
deliberate lying in interviews, which would be most

detrimental for the search for truth.

This paper is not a litany of sins of our bench
(judiciary), or any other person. It is an acadcmic

analysis of facts as they present themselves in our

Courts,.
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It penetrates the appearance of the phenomena, and
goes beyond to what is known as the essence. The physical
human exist in the plane of the phonemena., In getting to
the essence we must transcend 511 human personalities. The
activities of a physical human being are mere external
manifestations of more hidden process that do not readily
strike the eye. Our primary concern in this paper is
knowledge of the essencey, and not individuals, who are only

incidental thereto.

This paper does not have any claims to exhaustiveness.
It has left out many details, many names unnamed, and many

discoveries undiscovered. Tor this, I advance no apologiese

It is my sincere hope and desire that this humble
contribution, with all these gaps and shortcomings, will

excite further research by way of criticism or otherwise.

SERBJE, L.V.
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INTRODUCTION

When I chose to write this paper, I was not unaware that
a judge of no less eminence in our judiciary had given very
‘controversial views on this subject and his views were

summarised as follows:

"lle said the Sundstrom case was not an
exceptional one and that there have been
many similar cases of manslaughter in
which those accused were either bonded
or given one day imprisonment.

(Daily Nation, {ednesday October 15 1980, p.3)

At first I was stunned that he had exhausted my field of study,
and I even thought of dropping the idea altogether. lowever,
after a careful scrutiny of his views, I was immensely relieved
to discover that he and other correspondents had just mentioned
the subject matter of my study. For instance the learned judge
never gave the reference to decisions which show that the
accused both white and non-white have been punished in

independent Kenya equally by Vhite Judges.

I was even further relieved when I learnt that all

correspondence on this case was piven a very abstract insighte

In the first chapter of this paper the writer therefore
provides the statutory provisions of murder and manslaughter.
He then proceeds to give a brief historical background of our
present Penal Code (Cap.63 Laws of Kenya) which is the najor
criminalvlaw statute defining the general criminal law in
Kenya. The writer in the same view gives the reasons why customary
criminal law was abolished and the subsequent importation of the

tnplish criminal law which is applicable as of nowe
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In the second chapter the writer's concern turns to the
factors which influence the judge or the magistr,te in
pronouncing a particular sentence. These are things such as

age, sex, intoxication, repentance, mitigating factors etce.e.

In chapter three the writer analyses Sundstrom's case
critically by examining whether the aims of punishment were
strictly adhered to by lir. Justice Leslie Gerpld Eyre larris

in setting the accused scot frce.

Chapter four raises import,ant points on the question of
the independence of judiéiary. The judiciary as an institution
that safe guards and protects the fundamental rights, liberties’

and freedoms in any given society plays a very importont role

-

in it,

This is because in order for that society to uphold
constitutionalism and the rule of law, all its members must
feel secure and must be protected by the law from arbitrary
use of powers the executive may wield. Through the concept
of separation of powers, the judiciary is made 'independent'
of the two powers, namely the Ixccutive and the Legislature.
This is done so that in its state of independence the judiciary

may in theory feel free to curb any excessive uses of power hy

the executive.

It is therefore the aim of this paper to examine the role
of the judiciary in independent Kenya, with particular referecnce
to some criminal cases and especially so in relation to the
Sundstrom's case which is the subject of this study. This is
hecause there are some criminal cases wvhich have arisen in the
past that have r.ised comments about the independence of this -
very important institution. It should be added quickly that

the task of proving such an allepation is a very serious and
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onerous one. Nowhere in the course of cases examined does the
judiciary state expressly that there has been influence on it

to secure a particular conviction or make a particular

judgment

Any exercise geared towvards proving allegations of
executive influence on the judiciary necessitates one to
'read between the lines' and come to a conclusion as to
whether on the same facts in a different case, in the absence
of any influence the judiciary would have come to the same
conclusione Thus the task the writer has undertpken is a
difficult one and should therefore be re,d subject to the
aforeséid. Although the cases discussed are criminal in
nature, they have political implications in them, Therefore
it has been felt necessary to put them in the prevailing

political context in order to see the implications it might

have on the trial.

Some conclusions are then drawn from the judgments. It
must be added quickly that such cases as the ones discussed
here are not many, and the fact that they were decided in the
manner in which they were, is no indication that criminal
cases are not normally disposed of with the utmost impartiality

by the judiciary.

The writer will seek to make recommendations and suggestions
as to how the judiciary can be made to be strong and impartial
so as to be better equipped to play its challenging role of
upholding constitutionalism and the rule of law by echoing the
values of the mass of the people and to appeal to the s;me

valuese.



CHAPTER I

Homicide is such an important class of crimes that it is.
remarkable that the common law has had little success in
defining what it is, The lack of flexibility in [English law,
explicable by historical reasons, resvlted in manslaughter
becoming the residual category of culpable homicide not

amounting to murder,

As the doctrine of mens rea developed in lLnglish criminal
law, and as the definition of murder grew precise over the
years, paradoxically the definition of manslaughter grew more
diffuse and uncertain. This was because those criminal homicides
which were not within the increasingly technical definition of

murder were classed as manslaughter,

Judicial attempts to define particular types of
manslaughter were largely unsuccessful except in the case of
provolted killinge. DNor is much help to be derived at the

< 5 ;o 1
present time from the classic criminal law texts.

A, LAW OFF HOMICIDI AND PPROCEDURL IN KENYA

Murder according to the Penal Code of Kenya is committed
when any person who of malice aforethought causes the death of
another person by an unlawful act or omission, and death

penalty is mandatory for any person convicted of murder,

Section 203 of the Kenya Penal code states:

~ e
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"Any person who of malice aforethought causes
the death of another by an unlawful act or
omission is guilty of murder."

Section 204 spells out the punishment for murder:

"Any person convicted,of murder shall be
sentenced to death,"

lurder in Kenya, is not legally defined in degrees as
in other countries where it can be in the first or second

degree,

Manslaughter is defined as an unlawful act or omission

which causes the death of another person.3

Section 202 of the Kenya Penal Code states:

P

f

"Any person who by an unlawful act or
omission causes the death of another
person is guilty of the felony termed
manslaughter,"

section 225 gives the punishment for the felony of

manslaughter:

"Any person who commits the felony of
manslaughtir is liable to imprisonment
for life."



In murder malice aforethought is deemed to be established

by evidence proving any one or more of the following

circumstances:

(a) an intention to cause death or to do grievous harm to dny

person, whether such person is the person actually killed

or not;

(b)~ knowledge that the act or omission cousing death will
probably cause death of or grievous harm to some person,
wvhether such person is the person actu&lly killed or not
although such knowledge is accompanied by indifference
whether death or prievous bodily harm is caused or not

or.by a wish that it may not be caused;

(¢) an intention to commit a felony;

(d) an intention by the act or omission to facilitate the
flight or escape from custody of any person who has

=
committed or attempted tocommit a felony.

The Kenyan law of homicide defines what is unlawful
omission, as to mean an omission amounting to culpable
negligence to discharge a duty tending to the preservation of life or
health, whether such omission is or is not accompanied by an

intention to cause death or bodily harm.6

The punishment for murder is mandatory, being o sentence of
death (5,204, I'.C.)e But if the charge is manslaughter, or has
been reduced from murder to manslaughter, then there is a

discretionary area available to the judge. The maximum sentence



for manslaughter is imprisonment for life. But the judge can
impose a lesser sentence than the maximum depending on the
circumst-nces of the case. There is no provision for payment

of a fine or compensation in criminal homicide cases.

The law of homicide in Kenya therefore bears little that
could be said to relate to prevention. It is largley punitive and
makes no provision for the cnmpenSation7 of the wictims of

homicide to whom the state bears the responsibility of protection.

How does this compare with traditional views on the purpose
of punishment for homicide in Kenya? It has been argued that the
aims’of customary criminal law can be explained as being twofold:
firstly as being comnitted to the maintenance of the social

equilibrium; secondly as being committed to the promotion of

e . 8
reconciliation.

The equilibrium theory contended that anti-social conduct
had the effect of material disruption to the social structure
and the economic forces acfing on the society. 7This anti-
social conduct was therefore said to disrupt the ecquilibrium
becuase of the reaction it provoked from their world of the
ancestors and the supernatural. That is if the ancestors were
angered by the evil conduct of the society's members they were

to unleash their wrath'on the entire community.

Any anti-social conduct was therefore regarded as likely
to lecad to kinship divisions and animosities which would be
fatal to the society's coherence. (e.g. among the Kikuyu once
murder had been committed the equilibrium was reinstated by the

payment of compens,tion to the angered family or clan).



'The¥bonciliatory theory aimed at a permanent and amicable
settlement. Instead of using force to arrive at a verdict, the
adjudicators adopted an arbitrative and free-will settlement.
Their main tools were persuasion and reason. In other words
the objects were 'settle rapther than decide, appease and |

: 9
reconcile rather than enforce."

The overriding aim being to effect a mutually acceptable
settlement between the parties. J'or many offences of varying
significance, particuldr sanctions were not laid down in
advance but penalties depended on their circumstances and the

dictates of the individual case.

Apart from the aforesaid objectives customary criminal
-~
law had also other sanctions which differed from the DLnglish

Penal System. These were ostracism, ridicule and the curse,

Thus unlike the inglish Penal System African customary
criminal law insisted on the compensation rather than on

declaratory judgment,.

There is however, some truth that is detectible throughout
the history of man, that the conquered people must relinguish L
their customs, their legal system and all their values nnd
attitudes to life and accept the ways of the conqueror. In this
imposition process, the only criterion of evaluating the two.
systems and their norms is usually based on the a priori
presumption that all the conquerors values are the better and
hence not capable of being questioned. The British in last

Africa were not exceptional in this case. They likewise

imposed their values on the aAfricans,



By the end of the 19th century the scramble for Africa was
already under way. ‘''he British took over Bast Africa and
assigned to themselves the 'burden' of civilising the backward
natives that lived in this region. The process of 'civilisation'
actuplly meant uprooting the 'backward, primitive and harbaroﬁsf
ways of what they themselves believed to be the most civilised
culture in the word. This was not a peculiar case with the
British, it happened in F'rancophone Africa too. They too wanted
the African to benefit from the culture of the most 'civilised'

nation in the world,.

‘In Bast Africa therefore the process of anglicisation began
in this spirit. The British changed the culture, the laws and
most of the other values of the Black man and imposed his way
of thinting irrespective of the interests of the indigenous

people.

ilavinpg decided that the african way of thinlting was going to
give way to the British way of thinking and institutions, the
British through a string of laws set out to entrénch this
renovation. Pursuant to this policy, the major tool in their
hands wss the coercive arm of the law, It should he pointed out at
the outset that law plays a very central role in society, it is
the centre from which every other aspect of life draws its force
and can be used to influence or change morals, a peoples' culture

their economic structures and their attitude towards life penerally.

Tn order to understand our present criminal law one cannot
but, have recourse to a brief historical review of the present
Penal Code and the reasons that led to the abolition of

customary criminal law,
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Be HISTORIEAL BACKGROUND OF Tilm KINYAN PENAL CODE

The Penal Code (Cap. 63 Laws of Kenya) is the major
criminal law statute defining the general criminal law in
deyeya. But it must be mentioned that there are many other
statutes dealing with different areas of law which calllfor

criminal sanctionse

The Penal Code was'introduced to Lenya on the 1st August

1930 by Act 10 of 1930 (Originally Cap. 24),

: 1
It replaced the application of the Indian P’enal Code 0

in the then colony of Kenya. The Penal Code was based on the
-~

colonial Office Code which in turn was based largely upon the

Queensland Criminal Code of 1897,

Sire sSamuel Griffith who was mainly responsible for
drawing up the Queensland Code used as his sources, the English

Criminal Code Bill of 1880 and the Indian PPenal Code of 1860,

Gire samuel Griffith apparently also drew inspiration from
the 1tnlian Penal Code of 1888 and the Penal Code of New York

State.11

Our present P’cnal Code (Cap. 63) draws then, upon a wide

spectrum of sources,

The reason for the change was made clear by the views of
legal advisers at the Colonial office, for in 1927, the
Secretary of State in a dispatch explaining the reasons for the

change in ast Africa from the Indian Code stated that he

wvas:



M"eeo advised that officers will find it
easier to apply a code which enploys’
the terms and principles with which
they are familiar in lngland than one
in which the terms and principles have
been disiarded for others of doubtful
import." '

This same reason was voiced by the, then Attorney General
Mre A.cD.A. McGregor when introducing the Bill in the

legislative assembly. Ille spid:

"the purpose of the Code was to
substitute for the existing criminal
law of the colony which is the Indian
‘Penal Code as applied to the Colony
with an English terminology and
Enrlish principlgs of Justice and
jurisprudence."

This shows that the change was merely to import Lnglish
principles of criminal law without regard being had to the
local requirements as no expert opinion on native customs was
obtained in order to determine what may ressonably be accepted

as crime by the native.

This therefore brings us to the examination of the
reasons that led to abolition of customary criminal law at

the end of the colonial period,

C. REASONS THAT LED T0 THE ABOLITION OFF CUSTOMARY CRIMINAL LAW

The position of customary criminal law as of the end of the
colonial period was that it was characterised by the fact that it
wvas not written and that it ~ynlied separately and therefore was

considered unsatisfactorye.



The first reason advanced in support of the abolition
of customary criminal law was because it was unwritten and

therefore uncertain and lacked precise definitione.

”

Therefore it was necessary that the unwritten customary
criminal law be abolished and those which might be adopted
be written and defined in a written law. YVhether this
assertion was true is doubtful. This is because if the only
undesirable character of customary criminal law was that it
was unwritten and therefore uncertain, it could easily have
been reduced to written form and incoporated in the criminal
lawve Thus in that way‘they could be written and certain
rather than being unccrtﬁin. But what was inherent in the
process was the cultural arrogance of the legislatures of the
colonial period and this uttitude has continued in our present
legisla£ure even after independence for we have had no
significant changes or reforms in the criminal law since

independencee.

The other reason was that it was characterised by the'fact
that it applied separately and discriminatorilye. Thus in
some cases customary law applied only in small areas amongst a
.particular tribe and it could be difficult if such law were
retained since it appeared that each tribe would have its otn
criminal law and hence would present difficnlties in enforcinge.
I'rom the above reasons it became acceptable that all criminal
laws should be written and uniformiy apnlied. Thus in 1960
The Tondon Conference on the Tuture of Law in ﬂfrica14 was held
and it recomnended that the general criminal law should be
written and should be uniformly applicable to all persons in a

given territory.

"his was followed by the African Conference on Local Courts
and Customary Lawls. The recommendations were either to
abolish customary criminal law completely leaving the genernl
penal code, as the source of the criminal law in the country or
to retain customary offences to exist side by side with the Penal

Code hit +to rextate them anthoritativelvy and allow them to continue
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Lastly to modify the penal code so as to incorporate
indigenous ideas of crime or specific offences previously

generally recognised in local customary law,

In response to the above conference the then linister for
Justice and Constitutional Affairs the late Tom Joseph Mboya
stated that:

"Customary law should be codified,
understood and administerﬁg in a
much more effective way,."

As a result the governmént initiated a rescarch project for
the ascertainment and recording of customary criminal law offences
with a view to their incorporation into the written law of Kenya.
The offences were recorded by Eugene Cotran and reported in
1963.17 They were accepted in principle but no legislation
was introduced to give them sthtutory effect. Therefore we take
it that the Kenya Government chose to adopt one of the
fecommendntions of the african Conference on Local Courts and
Customary ILaw, that is to abolish customary criminal law completely
leaving the general penal code, as the source of the criminal law
in the country. ©Specific abolition was incorporated in Kenya

Independent Constitution which provides that:

"o person shall be convicted of a criminal
offence unless that offence is defined, and
the pennlty Lqﬁrefor is prescribed in a
written law.,"

The effect of the failure to act on the Cotran Report on
Customary Criminal offences by 1 June 1966 was effectively to
abolish customary criminal 1aw.1g In doing so the policy of
the lenya Government appeared to be directed to the elimination

of customary criminal law, as being uncertain, ill-defined and

discriminatory. "his was constitutionally reinforced by making
it unconmtitutionﬁl to punish any person for an offence not ‘
defined by the 1uw.20
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' The present Penal Code (Cap. 63) therefore defines the
principles of criminal liability and general defences with

reference and unique similarity to the Lnglish law,

.

The companion Criminal Procedure Code21 provides modes of
trial strictly comparable with those followed in Englande Thus
some offences are merely defined by reference to the law which

is for the time being applied in England.22

Iherefore bearing in mind that the Venal Code (Cap. 63) is
the major statute defining the criminal law in Kenya (ana its
companion the Criminal Procedure Code (Cape 75) providing for
modes of trials strictlf comparable with those followed in
Englanq) it follows that the aims of our penal system would be
identical to those of the linglish penal system with slight

e : . : 23
variations in the types of sentences in certain offences.

Sentencing is defined as a process through which courts:
order punishment of convicted personse. A sentence is, therefore
a judicial order directing that a specified form of punishment
be inflicted on a convicte The principles that govern
sentencing are therefore closely related to the objectives of

punishment itself,

The aim of the state as expressed in its criminal law is
of more modest dimensions to safeguard its own existence, to
maintain order and to make it possible for its citizens to live
" a good life, free from molestation from others. The state
simply designates certain actions as punishable offences because
they are the ones that are regarded as socially the most harmful,
talkking into account the (uestion whether they can be detectediin
a reasonable numher of cases and the law be enforced. ‘'he lenal

system exists: to devise suitahble methods for dealing with
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actual law breaker and to prevent as far as may be the
commission of offences by others. The purpose of criminal
punishment can therefore be summarised under the following
heads viz, deterrence, protection of the public from the
hard-core criminals, reformation or rehabilitation of a
criminal and finally material compensation for the victime.
It is against this historical background that the law of

manslaughter operates in Kenya today,
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CHAPTER II

In this Chapter the writer's concern turns to the
factors which affect the courts or judges in arriving at
their respective judgments. This approach therefore will
be strictly limited to judicial practice, the attempt being

made in no way other than through an examination of decided

casesSe.

As mentioned earlier in Chapter I, theoretically,
punishment of criminals is supposed to serve one or more

of four purposes:

-~

(a) deterrence, both of criminal (i.e. special deterrence)

and also of Society at large (i.e. general deterrence)}

(b) rehabilitation;

(¢) isolation from the public of hard core dangerous

criminals;

(d) material compensation for the victim. However, since
legislation is silent as to the aims and objectives of
punishment over a long period of time the courts themselves
have developed theories of sentencing. It follows therefore,
that after a conviction of the offender the court is faced
with one of the most difficult, and yet one of the most

impertant, parts of the trial process namely to impose the

appropriate sentence.,.




In Kehya Courts have in practice, applied several
different criteria in passing sentences. Of these the two

main consider@tions are:

(a) the gravity of the crime in question; and

(b) the responsibility that could be attributed to the

accused for the offence in question.

In considering the gravity of the offence‘the court's
policy have been greatly influenced by the legislature, speeches
articulated by senior people in the government and by their
personal and social backgrounds. I'or example where the
legislature provides for a severe penalty the offence is
regarded as grave.1 Therefore, a judge who is a staunch
beleiver in the institution of private property will generally
‘avard stiff penalties in offences against property. Likewise
a racist judge will be influenced by his racial bias in the
sentences he may award. This is because statutes provide a

maximum penalty; and often also a minimum,.

Inspite of these limitations, the latitude allowed to the
discretion of the judge or magistrate is, in nost cases, very,
wide - too wide indeed to serve him es an accurate guide when
assessing a penalty. Ilis discretionary powers bheing so great,
and there being no general conscnsus of expert opinion to help
him, the judge's personal feelings and bias must inevitably -
determine the nature and extent of his sentences to a greater

derree than is desirable.

The social and political enviornment also matters. In
colonial days the courts which essentially supported the
racial set up in the country considered any offence that

deemed to pose a threat to the racial set up a grave offence.
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This was because colonialism was rooted in racismes" Thus in

= . . 3 : S
Kuruma s/o Karui v. Reginam™ the accused was stopped and illegally

searched by police at Chania Bridge near Thika, Two rounds of
ammunition were found on his person. He claimed that the bullets
had been planted., Ille was charged and convicted of the unlawful
possession of the said ammunition. The penalty was death. llis

appeals to the Court of Appeal and subsequently to the Privy

Council was dismissede

: In imposing sentence therefore the High Court has repeatedly
emphasised the necessity of allowing the accused to inform the
court all relevant facts about himself, such as the family
background, his criminal record if any or other facts which

should be considered in mitigation of sentence.

Ao MITIGATING IPACTORS

After an accused person has been convicted of the offence
charged with, where the sentence is not a mandatory one, he is
given a chance to say something in mitigation, if any. It must

rbe pointed out at the outset that mitigating factors are not
: defences. They do not affect the verdict, but might influence

the court in deterning the degree of leniency to be accorded

to a convicted person.
i : . . A
Hitigating factors usually fall into two broad categories

(a) relating to the degree of the offenders moral

responsibility for his offences; and

(b) his reformabilitye.
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The first category refers to situations where other
factors aided or compelled an accused to act in a manner

he did when he committed the offences

The second category is concerned with the evaluation

of the criminals potential for good behaviour in the future,

[fowever, a court is not bound to give consideration to
mitigating factors. It has a discretion to ignore facts in
mitipation when the grovity of the crime or other relevant
factors outwveigh the individual circumst-nces of the

%
4 ‘ ; . o O
offender., Thus in the case of :cpublic v. Stewerd although

the court on appeal, stoeted that it belicved the accused was
unlikely to commit another similar offence again, ie.ee was
reformable and that the best course from the accuscd's point
of view, would be to allow him to continue with education and
to receive disciplinary training, it felt that the nced for
gencral deterrircnce outweirhed mitigating factors ond

therefore upheld the three yecars imprisonment sentencee

B WIBAPON USED

In cases of manslaughter and lesser assaults another
relevant point to corsider in & case is whether the weapon used was

dangerous or not. In a 1911 llenyan case, Qex v. Retif, Sir’

Norman Thittely, the then Chief Justice, nointed ount that nature
of the weapon used may be a circumstonce proper to be taken into
account when considering the difficult question of capacity to
form the intent to cause death or grievous bodily harm without

which the offence would not be a murdere. In lex v. Retif (Supra)

a knife as used by the appellant was deemed dungerous.




Yhere an offence results in injury it is imperative for
the court to consider the nature and extent of such injury
before awarding sentence. Ii'or instance if a man uses a stick
you would not infer a malicious intent so strongly against him
if drunk when he made an interperate use of it, as you would
if he had used a different kind of wespone. But where a
dangerous weapon or instrument is used, which if used would
produce grievous hodily harm, drunkenness can have no effect
in the consideration of the malicious intent of the party.
Therefore where an assault or other unlawful act results in
injuries well heyond what could reasonably have been
aﬁticiputed, including fatal injuries, the assailant's
sentence should be assessed according to the inherent gravity
or likelihood of danger in the assault itself;  rather: than
according to the gravit& of the unexpected consequences. In

R v, wglson Hunsha6 the court stated that:

"one criterion in deciding whether a case
of manslaughter calls for a substantial
sentence is to aslt oneself whether if the
injuries inflicted had not turned out to
be fatal, any ... serious charge would
have been broncht apgainst the accused.,

If the answer is no, then a lipght sentence
is called fore, If the answer is yesH/gL
substantial sentence is called for,"

The Court of Appeal for [Bast africa applied this

principle in R. v. Saidi s/o nbdalla.7

llere the accused, a youngman, got involved in a wvordly
argument with his step-mother over 59 cents. Ilis younger
brother tried to intervene in the quarrel and called the
accused a bloody-fool. Angered, the accused boxed the ears
of his younger brother and hit him twice on the body with
his fists. Unfortunately the young boy had a swollen spleen,

three times the normal size, which ruptured as a result of



the blows and eventually caused the boy's death, The
cccused was corvicted of manslaughter and sentenced to
four years imprisonment with hard labour. On appeal to

the Last AfricaCourt of Appeal, Sir Joseph Sheridan C.J.
held as follows:

"I'he sentence is manifestly excessive in
the act, which had its origin in a petty
quarrel and had it not been for the
deccased's abnormally enlarged spleen
the probability is the ease would have
been to bind the accused over."

Sentence was set aside, and imprisonment for one day

subétituf,ed.8

s

Similarly in . v. Gabriel Jdlego ()dhiambo9 (unreported)

the dececased was the father of the accused., On 24th day of
November, 1976, deceased went outing after lunch and came in
the evening with dry fish. Ie asked his wife to prepare it
for him. The wife said she had no flour in the house except

coolked potatogs. Deceased abused her saying '"You woman with

o

wvet vagina":1'Accused said do not shame us to the deceased,
Deceased hit the accused with a stick. Accused took the samn
stick and hit his father who died instantly due to a fractur
slkkulle. aAccused was aged twenty and had been in custody for
one and a half years. In his judgment Cotran, J., sentenced
'accused to one day's imprisonment after taking into consider

the unusual circumstances of the case,.

It must not be thought, however, that just because the
injuries resulting are unforsceable, the offence shonld be
treated as a minor one for in other cases it may be serious

enough to justify a heavy sentence. 'Thus in R. v, Cliopas

Kiptarus‘f}inlo, the facts were as simple as follows: Both

e

ed

the

ation

death or

the



accﬁsed and deceased were employed at a sugar plantation as
casual labourers. OCn 2nd lay 1980 a quarrel between accused
and dececased déveloped but stopped. On 3rd HMay, 1980 accused
armed himself with a panga and ambushed the deceased; cut him
on the neck and fled. The deceased died on the spot as a
result of severence of major blood vessels. 7The accused was
convicted on his own plea of guilty to m@#mSlaughter., In his

judgment Scriven, J., said that:

"those who have weapons to kill cannot
expect less than five years imprisonment.
But taking into account the extreme

provocation the accused was a victim of A3
tribalism and has been in custody for : S . ¢
more than six months now I think I can g o <
waive this to four years imprisonment."
e
iy
Ce AGE K

The age of the accused person of offender is also a very
important factor in influencing punishments Under our law
Se 2 of the Age of liinority Act (Cap. 33 Laws of Kenya),
provides that any person shall be of full age and ceanse to be
under any disability by reason of age on attaining the age of

eighteen years,

An offender under the age of twelve years cannot be
: ; 11 .
sentenced to imprisonnente. Moreover a young person above
that limit and under sixteen should not be sentenced to
imprisonment '"'unless the court considers that none of the

methods in which the case may be legally dealt with ...
‘ 12
!

is suitable.'
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- Particular efforts should be made to keep young offenders
out of prison, because of the bind effects confipement and
sustained contact with hard-core criminals may have on them,

In Letoyiani v. Reﬂpblicl3 Harris, J., said that the

provision:

"is one of great imnortance and forms
part of the effort by the state to
divert young persons from the ways of
crime before it is too late."

De EOUALITY

Equality before the law and the independence of the
judiciary is the foundation of the rule of law. In Kenya
Se 82 (2) of the Constitution which is the Supreme law of
the land provides that no person shall be treated in a
discriminatory manner Dby any person acting by virtue of any
written law or in the performance of the functions of any

public office or any public authority.

This principle of equality is echoed in the law of
sentencing which is founded on the principle that, other
things being equal, crimes of equal gravity deserve scntences
of similar severity. If any differentiation is to be made
between two accused convicted of the same crimes, it must be
done on the basgis of factors which are recognized as legally
relevant for differontintion.l4 That is why any difference in
the sentences avarded should be fully justified by particular
circunstances of a case and the reasons for such discrepancy
should be fully set oute In other words, equal criminals shonld
be treated equally. In doing so courts will avoid arbitrariness,
will facilitate rationalization, nniformity and consistency,
making review by appellate court ensierls and make justice more

understandable, convincing and efficiente



It is in attempt to achieve some form of this consistency
that the doctrine of precedent plays a very vital role. The
doctrine of precent requires that decided cases of Superior
Courts should bé followed by lower courts where similar issues '
and fact situations arise in later c-ses. !lowever, it should be

pointed out that in the case of Young v. Bristol Aeroplane Co.

(1944) 2 All, E.R. 293 at p. 300 as quoted in Kiriri Cotton Mills

v. Devani (1958) Il.A. 293; Lord Greene, M.R., said as follows:

"That the court is not bound to follow a
decision of its own if it is satisfied that
the decision was given per incuriam,"

The other factors which also influence sentence are
repentance and if the accused is a first offender. In pgeneral,
imprisonment should not be imposed on a first offender except
where the offence is particularly pgrave, aggravated or widespread
in an area. As far as the accused person is concerned it has
been held that the degree to vhich an accused has facilit,ted the
worl of the police 2nd of the courts may be taken as an indication
of his repentance and willingness to reform. In particular,
voluntary surrender, the furnishing of information to the police

and a plea of puilty have been anec2ted as mitigating Cactors.

In an attempt to show that crimes of equal gravity should
reccive sentences of similar severity, the writer compiled a-
small table of decided nanslaughter cases to support his
propositions. ‘The study covers the towns of Kisumun, lNisii,
lakamega, Hairobi and Mombasa., +“he reason for the writer
restricting hincelf to the towns of Uisumu, lisii and Kakamega
is that the Court of A peal sits in Kisumu when hearing appeals
from both lyanza and ’estern Provinces and this happened to be
vhere the writer carried out his fourth term clinical programme.

The other towns however, have heen included for comparison purposes.



The study shows that crimes of violent deaths committed
in these towns were committed by the majority of offenders

under more or less similar circumstances with very slight

variations,

The sample consisted of thirty cases decided by the
lligh Court between 1979/1080, They were cases subsequently

dealt with by the Court of Appeal on appeal on sentences

The main wealness of this method of research is inherent
in the appellate system itself. C(nly sentences considered as
severe ones or manifestly excessive in the circumstances by the
appeliant are brought before the Court. Since this research is
not intended t¢ he exhaustive the data is sufficient to pgive a
good idea of what criteria and reasons the Court uses in
passing sentences, what the average sentence in various

circumstances was and the nost used weapons.

Ihe table (see page 24) shows that in most homicides
alcohol is always mentioned as having been present in the

offender or the victim or both the victim and the offender by

the majority offenders.

The problem as will be seen is the determination of the
pfesonce of alcohol in the victim and even the offender. Vhile
we cannot be wholly sure that those offenders who claim to have
been drunk were actually drunk, we have little rround on which

to stand in order to doubt their statenent,

FFrom the table of coses one can see that the najority of
the accrosed persons advance intoxication as a 'defence's There
is also ample evidence to show that a great deal of violent
homicides are coumitted or perpetrated by or against persons who

: 16 .
are under the influnence of aleohol o This con he seen in the
\

column showing the rensons for enhancement or reduction of the
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The study also shows that the average sentence awarded

on appeal was five years imprisonment or more.

It also shows some similarity in the use of weapons by
offenders. Spears, pangas, knives, sticks, axes, hoes are
commonly usede. TFor instance in Western and Nyanza provinces
spears, sticks, pangas, knives, are the common weapons
indic&ted on the table to have had been used in most methods of

killing.

With an exception of a very few cases, such as killing‘by
inflicting fatal blows, the majority of the offenders used the

daily seen, touched and used objects in slaying their victims.

A close examination of the table will reveal that at this juncture

it is important to note that our courts have, by and large, been
lenient in cases of homicide and that in many cases lizre malice
aforethouht might be inferred by strict interpretation of
statutory and case law a conviction of manslaughter isvnsually

arrived at instead,

.
This is facilitated by one major problem. This major problem

is the determination of aleohol and especially the degree in
circulation at the time of the commission of the crime for under
ideal conditions offenders and victims should be examined within

twentyfour hours of the crimee.

In most towns with the scarcity of qualified medical
personnel and with the problems of communication an accused
person may not be able to appear for examination for sever,l

days after the act. The police are not trained to talke blood



samples for serological tests; and cven if they were, in some
cases the police do not et to the scene of crime for some

dayse. Ior instence in Nyanza and Vestern provinces, there is only’
one Government pathologist. The only way alcohol may appear in

a homicide case is cither from the accused when he may rive a
statement and mention that he was drunk or was coming from a beer
party or by the witnesses. This is also sometimes established by

the postmortem report performed on the deceased.

Lack' of adequate laboratory facilities in such cases and
enourh medical manpower is more reflective of the high rate of
Courts reduction of murder cases to lesser charges of "

manslaughter other than the courts being lenient.

‘hether all the factors which were considered in this
chapter as those that are to he taken into account in awarding
a sentence were considered properly in the case of Sundstrom

is the subject of the next chaptere.

E. TABLE OF CASES OF MANSLAUGHTER
CIARGES 1979/80

PLACE CRI{IINAL 1IGIHI COURT OF" RQEASONS TFOR TYIE oI
APPIEAL CUURT ~ APPEAL INHANCEHIENT WILAYON
CAGLE Noo SHENTENCE  SHENTENCE  OR REDUCTw= ULHED
IN YUARS  IN YoaARS  ION OFF S5IEN-

TINCE
1s KISUMU 10/1979 Life 10 Offences ' -PaNGA
inpris- reduced to
onment manslaurhter
due to into-
xication
2. KISUMU 15/1979 Life 8 Both persons I'IlICE O
inpris- were drinking COD
onnent forether

provoecation self-
dafanece



3e

4e

56

6e

7e

8,

9.

10.

11,

s 25 =

PLACE CRIMINAL TIGH COURT OF RIEASCNS I'OR TYPE OF
APPEAL COURT APPEAL ENHANCEHENT WIEADPON
CASE Noe: SENTENCE SENTENCE OR REDUCTION USED
i IN YEARS IN YRARS OFF SENTINCE

KISUMU 30/1979 Death 5 Provocation STICK

KISUMU 52/1979 6 6 Previous KNIFE
relevant &
convictions RUNGU

KISuMU 54/1979 6 6 Drink;
sentence not  RUNGU
manifestly
excessive

KISUMU 8/1980 7 7 Drinlc;
scentence not SPEAR
manifestly
excessive

KISUMU 9/1980 10 10 Not manife- Hon &
stly excessive OIICKS

KISUMU 14/1980 14;10;8 10;8;8 No reason for
disparity PAlGAS
both drunk

KISUNU 29/1980 5 B - Drink STONI

KISUMU 31/1980 3 3 Sentence not STICK
excessive;
accnsed drunk

KISULU 49/1980 415 1 Self-défence INIFE




12.

13.

14,

16.

.'17.

18,

19,

20,

26 -

PLACE

CRIMINAL NIGII COURT or RESONS 1'CR TYPE OF
APDPEAL COURT APPEAL ENITANCEHENT  WIEAPON
ChH3LE Hoe: SUNTENCE  SUNTENCE DR REDUCTION USED
YIARS  IN YBARS OF SENTENCE
KISIT 53/1979 7 7 sentence not _
manifestly FIREYVOUD
excessive,
drink
ILIGIX 51/1979 s acquitted Self- PANGA
or defence &
release SPLAR
KISII 2/1980 5 3 « deceased T%ﬁNGA
started
the trouble
KISII 3/1980 4 release drink RUNGUS &
PANGAS
KISII 16/1980 4 3 months sentence STICKS ¢
showed SIMY
injustic
KISTT 25/1980 5 5 Drinlk; sen-
tence not ST ICK
excessive
KISII 34/1980 2 released lton sction -
KISIX 36/1980 5 5 sentence not
' manifestly JIHRT
excessive
KISIX 50/1000 315 315 Affray ENIFE




21.

‘ 22,

23

24.

25

26,

of M

th \
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PLACE CRININAL HIGH CoOuRT our REASONS IFOR TYPE O
AP IDAL counRT AI'PEAL ENHANCEHENT WBAPON
CASE Noa: SENTENCHE SUNTENCE OR REDUCTION USED
IN YoalS IN YIRARS OR SHNTENCE
KISII 54/1980 8 5 Took into SHARY
account TNSTRUTIN
of fences with AND
which accused PANGA
was not &
charged ‘&*
KISIT 62/1080 53 5} accused was LINIFE
: drunlk; sent-
ence not
excesaive
KISIT 63/1980 3 3 sentence
not excess- OHI'ICK
* ive
KAKANEGA 74/1979 8 5 Drink RUNGUS &
PANGAS
CAKAMEGA 53/1980 3 315 Drink; sen-
tence not PANGA
manifestly
excesasive
NAIROBI 7/1979 8 8 Drinlk DLUNT
INST RUHEN
NAIROBI 18/1(‘80 4 4 Ur‘ink; sent - SWORD
ence not STICK
excessive
NATLIOBI 26/19¢0 12 12 Drink(Changaa) IRON-

sentence not
excessive

Ball




PLACE

CRININAL
AP IAL

CASE Noe:

HIGH
count
SEETENCGE

IN YBARD

COURT OF
AP PEAL
SONTINCE

IN YEARS

REASCNS 1'OR
ENIHANCEHENT
R REDUCTION

OR SENTUHCE

TYPE OF

(MATON
USED

29, NAIROBI

33/1080

sentence

manifestly
Xcessive;

self-defence

306 HMOMNBASA

40/1980

10

10

sentence not

~manifestly

excessive;

.drink,

[FATAL
BLOWS
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E SUNDSTROM CASE ANALYSIS

lHurder, according to the PPenal Code of kenya is
committed when any person who of mnlice aforethonght
casues the death of another person by an nplawful act
or omissione. Malice aforethought is deemed to have been

established by evidence proving any one of the wvarious

eircumstances:

(1) an intention to cause the death of, or to do
grievous harm to any person, whether such

person is the person actually Kkilled or not,

and

(2) ‘nowledge that the act or omission cousing
death will probably cause the death of or
grievous harm to some person, whether such
person is the person actually killed or
not, although such knowledge is accompanied
by indifference whether death or grievous
bodily harm is caused or not, or a wish that

it may not be caused,

. : . - . 1
In the cose of liepublic v. 'rank Josevh tundstrom,

the tvo Tactors mentioned ahove were arrued to be miasasing
and thus a plea of 'punilty' to manslanghter was accepteds
The focts of the case were stapted in the judgment. On

September 50, 1980 IHARRIS Je., read the following judgment

“of the Court:
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"The accused, Irank Joseph Sundstrom, having pleaded
'guilty! to the offence of manslaughter of one, Monica
Njeri, on 3rd August, 1980, was convicted of the offence

and comes up now for sentencee.

The facts as disclosed to this court are taken principally
from some evidence given in the Magistrate's Court on a
Preliminary Inquiry and from a statement made voluntarily by
- the accused who is 19 years of age, to a superintendent of
police in Fombasa., The accused has been a member of the United
States Navy since July 1979 and, while serving as a fireman
apprentice on board the U.5.5. La Salle, arrived as a member.of
the crew on 3rd August 1980, ithin a few hours of his
arrival, never having been in this country before, he foundi
himself in a night club known as the I'lorida Club where he
purchased some beer and made the acquaintance of a girl named
Mwangi who agreed to sleep with him for a sum of Shs.100/-.
This she did in a room to which she brought him in another
building some distance away named 'Florida House'. They then
returned to the night club after which Mwangi brought another

man to IFlorida House and slept with him,

On his return to the club the accused met Njeri, who was
a freind of lMwangi, and with whom he drank some beer and
partook of some marijuana or bhang. Njeri also agrced to
sleep with the accused in return for a consideration of Shs.300/-
and toggether they went to another room in [Mlorida ilouse,
purchasing a further supply of beer on the way. Illaving had
intercourse together the accused and Njeri consumed more beér
after which.they came to blows, he apparently having taken money
from her purse, and so violent was this drunken fracés that he
smashed a bottle on her head ~nd jabbed her with the broken

bottle inflicting the wound from which she died. Ille was also

slightly injured.
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"I have no doubt that Njeri was a prostitute and that
her association with the accused arose in the course of
her trade as such. It appears that she had had repgular
health examination a few days before she met the accused,
Nevertheless she was entitled to live her life as she saw
it and to be protected against violence at the hands of

her customers,

The matter was from the outset treated very seriously
by the United states Noval authorities who, together with
the accused himself, have given every as~istance to the

police in their investigations,

.

In view of the somevhat unusual nature of the case and
of the.fact that the accused is not a resident of this
country and in order to ensure that, as the expression
rgoes, justice shall not only be done but be manifestly
seen to have been done, I will set out very shortly some of
the principles applicable to the sentencing of accused

persons and relevant to this matter,

The first principle is the condemnation of breachs of Lhe
criminal law in pgeneral, in particular of any breach which is
established before the court. In the present case we have a
conviction on @ charre of manslaughter contrary to the

provisions of section 202 of the Pennl Code. "This is one of

the most serious offences nown to the lave.e Tt ranks next to

murder and cprries a possible sentence of imprisonment for

lifes« Nothing that I say in this judgment is to be taken to
indicate a lessening in any way of the measure of disapproval

with which such an offence is reparded,

The second principle is to try and ensure so far as
possible by the imposition if necessary a deterrent sentence
or otherwise, that a crime duly established and brought home

to the accused will not again be committed by him,



The third principle is to endeavour to bring about the
reform of an accused person vho has been convicted, and his
restoration to thot path of proper behaviour in public and
private from which, in commission of his offence he has

strayed,

Immediately before the trial opened on Priday last I
convicted another young man of a similar offence of
manslaughter. Ile was a young lad from this Coast Province
of Kenya who brutally killed his acquaintance by stabbhing him

with a knife during or following a strugrlee. lie nleaded 'not

=1 i)

£

guilty' to a charge of murder and, on the jresecution
agreeing with the approval of the court to accept, if offered,
a plea of "muilty' to a reduced charge of manslaurhter, he

admitted that offence and was convicted on his plea,

A dominant feature of that case was th,t both the accused
and his victim had been together in the house of one of them
drinking nlcohol in some form or other until apparentiy both
of them bhecame intoxicated that all self-control was lost and
a fight began betreen them in the course of which one, the

nccused, killed thno other,

The accused in that case was 20 years of ~2pe, had no
previous convictions of any kind against him, was deeply
“and genuninely repent.nt and ashamed of what he had donees  In
these circunstances, hearing in mind the sccond ond third |
of the principles to hich T referred, I considered that the

appropriate course to follow was to seek the assi. tance of the

court's probation service in llombasa,

I have thercfore referred that matter to the probation
officer and I await his report as 'o whether, after visiting
the accused in prison and also writing his family «t home, he

feels that the accused in that case would be a suitabhle person
‘

to be placed on probation and be under the vigilance of the
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As will be seen there is a measure of similarity between
that case and the presente. In each the offence was committed
during a state of extreme intoxication, induced by alcohol in
the first case and by alcohol ind possibly drugs in the
present case. Neither of the accunsed has had any previous
convictions so far as is knownj; the accused in the present
case is even yvounger than the accused in the earlier case, and
I treat him as genuine and sincere the feeling of sorrow and

regret to which each has pgiven expressione

The present accused, however, is not a resident in this
country and also has no home. No proper use could be made in
his case of the probation service if I were minded to secek its
assistances In endeavoﬁring to follow the second ond third
princin‘es to which T have referred I must have regard to the
fact that Counsel for the prosccution indicated that his
readiness to accept the plea to manslaughter was based upon
the circumstances that, =so far as could be scen, the offence
was committed while the accused was in such a state of
intoxication as to be out of control of his actions and
presumably unavare of wvhat he was doinge I am prepared to

accept that assessmente

I bear in mind also the evidence, both oral and vritten
tendered in Court and not challenged as to the history of the
accused, and T have rcached the conclusion that in committing
this offence he vas acting in a nanner contrary fo his
reneral characters In so doing I have been strongly influenced
by the letter dated 22 September 1980 from Captain Barnsen, fhe

commandine officer of U.S.5. 'La Salle'y, which I am griteful.

After a careful consideration of the matter T am satisfied
that the correct order to make is to direct the accused, as T

nowv do, to enter into his own recognisance without sureties in

hel

=]

the sum of 5hs.500/00 conditioned that he shall keep peace  and
be of good behaviour for the next two years while in this country.

Upon the execution of this recognisnnce he may be released and
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discharged and, so far as this court is concerned this matter

will be brought to an end."

It is this sentence that raised a lot of public criticism.
The étring of criticism in the Sundstrom's case could have
been of less intensity if the learned judge had not asserted
that it was imperative that justice was not only done, but was to

be seen to be manifestly donee.

The immediate reaction was: If justice was done, for

whose benefit? The country's legal system or Sundstrom? !

The public in Kenya have never been so critical of a
judicial decision in the history of independent Kenya to the
best of my knowledge. In analysing the reasons. as to why the
judge was so lenicnt in the Sundstrom case one cannot, but
have recourse to the reaéons given by the learned judge in

his judgment and the establiched precedents.

Bome judges seem to be aware of the utility of expressing
their reasons and, even as far as passing sentence is concerned,
~they follow this advice given by the Master of Rolls, Lord

Denning. ¢

"I say to all judges: give reasons for your
decisions, for if you give no reasons it will
be construed as judprment given without reason
and an unreasonable onee. -

We must give our reasons not only so that if

we are wrong a higher court can upset us but

so that the public can learn of the basis on
which our decisions, are hased and that upholds
the standard of justice."
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lHowever, this is so in theory, (for it is one thing

to state some rules and principles that should he adhered

to and a different thing to ensure their observance)

experience has shown that the so called principles of

sentencing are flagrantly flouted.

that

In his judgment, llarris, J. stated that:

"I must have repgerd to the fact that Counsel
for the prosccution indicated that his
readiness to accept the plea to manslaughter
vas based upon the c¢ircumstionce, that so far
as could be scen, the offence was comitted
while the accused was in such a state of
intoxication as to be out of control of his
actions and presvmably unaware of what he
was doinse 1 am prepared to accept that
assessmenta"

With due respect to the learned judge, it is submitted

he based his judgment of an erroneous interpretation
of the law.

factors which influenced the judge in arriving at this

. jndgments These are:

B.

wotVERS!

~

INTOXICATION

The mogt inportant mitigating factor in the case was

intoxication. he judge, admitted that he was influenced

the LHtate Counsel's indication thet he readily accepted a

plea of manslaughter because he believed the intoxication

fact

or. ‘There was however, according to the writer enough

)

This can easily be deduced from the mitigating

by

evidence to indiciote to a reasonable person that the accused

was

not too drunk as to lose his awareness as the judge so

readily found. This can be gathered from the mind of the

accused at the time of coumission of the crimee.
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The accused had by then easily:

(a) realised he had been given a raw dealj

(b) stolen the money from the deceased's handbag while

she slept;

(¢) dressed up while the deceased slept;

(d) told the deceased he was leaving;

(e) remembered exactly how he inflicted the fatal

injuries;

(f) realised he had killed her ond determined thaot the

best option was to runj

(g) Got a toxi and returned to the cluby

(h) concealed the blood stains on his shirt by applying

dirt to those stains and;

(i) told a perfectly reasonable lie about being muggede.

This must he a fortunate coincidence that would enable
a man 'too drunk to lknow what he was doing' to systematically

do or renember all those things without a flaw,
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With due respect to the learned judge it is submitted that
the assessment which he readily accepted from the state
counsel, was based on an erroneous-interpretation of the
lawe S 13(1) of the Penal Code (Cap. 63, Laws of Kenya)
provides that intoxication shall not be a defence to any
criminal charge ecxcept as provided in that section. By
sub-section (2) the defence is available to a person whp,
at the time of the act or omission in question did not know
such act or omission was wrong or did not know what he was

doing and either:

(a)v the state of intoxication was caused without his "t
consent by the malicious or neglipent act of

another person or

(b) the person charped vas by reason of intoxication
insane, at the time temporarily or otherwvise, at

the time of such actione

here it is cstnhlisﬁed that the, accused owing to
intoxication, did not know that what he was doing was wrongn
or did not know hat he was doing, then if the intoxication
was caused rithout his consent as per the provisions of

<l

Se 13(2) (a) it is mandatory to discharge him,

el

Se 13(3) I'enal Code provides that if on the other hand
the defence is that the accused was temporarily insane as per
Se 13(2) (b) the provisions of Lhe enal Code and the Crimiral

I'rocedure Code4 would applye.
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.From the conduct of the accused in the Sundstrom's
case -the provisions referred to above apply and therefore
deprive the accused the defence because from the facts of
the case he waé neither forced to get intoxicated either
thfough beer or bhang nor did he claim to have been
temporarily insane and if he did, he did not prove

insanity on a balance of probability as required by law.

The judge may have had in mind the provisions of

'Se 13(4) Penal Code which reads:

.

"intoxication shall be taken into account
for the purposes of determing whether the
person charged had formed any intention,
snecific or otherwise, in the svsence of
which he would not be guilty of the
offence."

Under this sub-section, it would have been perfectly
lawful for the state counsel and the court to accept a plea
of manslaughter if the provisions of 5. 13(2) vere satisfied,
in that the mentol. element of malice aforethought required
in murder offences rould have been lacking. But as I have
endeavoured to show the provisions of 5. 13(2) were not met
and by Se 13(1) the defence of intoxication was not
applicable in the case and therefore the prosecution, it is
submitted, erred in law in hasing its ready acceptance of
the nlea of mansloughter on the grounds of intoxication
contrary to S. 13(1) Penal Code. In so far as the judge vas
prepared to accept that assessment he must too be taken to

have erred.
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Ce. SELF=-DEFENCE

The judge seems to have believed the accused's story
that the deccased attacked him first., lie seems to have
accepted the implied defence of self-defence for in his
judgment he makes the point that the accused was slipghtly
injurede This defence cannot hold in this case as it was
the deceased who was in defence of her property, the
accused having already stolen her money. This it is suhmittéd
she was'perfectly entitled to do under the principles of
Inglish Common Law which apply in Kenya by Qirtne of S, 17
of the P'enal Code. liore to that can it be self-defence to
retaliate with a bottle apainst the fists of a weaker
assailant. And if so is it not excessive force, and

therefore does not the defence dissapear?

The factor of age seems to have weighed heavily on the
mind of the judge for in his judgment he emphasised that the
accused in this case was younger than in the earlier case
which he chose to use as precedent yet it was still undecided,
It should however, be noted at the outset that our law
classifies nineteen year olds as adults.5 Therefore if reformn
and deterremce were factors to consider in this case then it
would be that fhe best age to deter and reform an offender is
an early age according to the views shared by variouns
penologistse On this point the relevant case which would have

had special application here is the case of R. v. Steward

(S5upra) in wnich a custodial sentence was awarded.



fhe judge in this case set himself high standards to
fulfil, 1Hle correctly directed himself as to the principles
of sentencing applicable to the cise. lowever, he did not
follow those prfnciples. It does not take a lot of
imagination to see that the sentence he awarded could neither -
help deter the killer or others nor could it contribute to
his reformation. Jor instonce even if we were to accept

the drunken theory, was it enough to let the accused free?

On judicial precedent, the ansver is a resounding NO.

In-Odongo Unegi v RG the appellant who had been drinking

changaa from morning to cvening, was convicted of manslauﬁhfer
on his own plea by the High Court. The Court rejecting. the
defence of drunlkenness, éontenccd him to life-imprisonment.

On appeal to the Court of Appeal the court held that the liigh
Court rightly rejected‘the defence of drunkenness. lowever,

they reduced the sentence to cight years.

In David Hwaura s/o llamau lushack v. R, the High Court

sentenced the appellant to nine years imprisonment, On
appeal, the court said drunkenness was not an excuse, but
considered it. They reduced the sentence to five years,
There were numerous cases that the judge could have referred
to7. llowvever, the judge chose to ignore them and instead
quoted his own case to supnort an action he secems

to have been determined to carry out - set the accused freee

The judgment also shows that the judge readily treated
"as genunine and sincere the feeling of sorrow and regret to
which each has given expression.'" lle gave no reason except
his belief in the accused. The reason why he felt so sure
the regret and sorrow was genuiné in this particular case
vas not set out. BDe it as it may, that was no excuse to

let the accused free.
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In Benson Mbugua iariuki®™ the accused was scntenced to

death by the Hligh Court. On appeal, the Court of Anpeal
quashed the conviction for murder ahd found him guilty of
manslaughter and sentenced him to ten years imprisonment.
The court accepted the accused's defence of provocation.
The Court also found that the accused's "statement gives us
‘the impression of heing a full confession of a thoroughly
repentant man ..."s HNevertheless, this did not deter them
from sentencing him to ten ycars. 1t is submitted that
repentance alone is not and should not be a bar to a

deserved sentence; it is only a mitigating factor.

lir, Justice ‘larris, also readily reached the conclusion
that’"in committing this offence the accused, was acting in
a manner contrary to his general character." In doing so,
he was strongly influenced by 2 letter from the captain of
the killer's ship. It is submitted that the foect that the
killing was a deviation from the accused's normal character
is and has not been a bar to a deserved sentence, for after
all the whole of criminal law is based on penalising those who .

deviate from the norm of innocence.

But in fact the learned judge irnored the evidence of
one of the witnesses at the Preliminary Inquiry to the effect
that the same nipght the accused had :1so tried to steal her '
money, evidence which was not centradicted or denied; that
the accused was a confessed thief having stolen Njeri's
money and later killed her when she tried to recover it; that
the killer was also facilitating prostitution and finally the

accused had admitted to lying twice fo his superior officer,



After considering all aspects of this case and the
reasons advanced to justify this decision, it is my humble
submission that the lcarned judge's sentence did not conme
even near the pédestral of justice he had laid down himself
in setting out the princinles of sentencinge ‘lorst of all,
the scntence never met the principle that justice must not

only be done, but nanifestly be seen to have been done,,

Judging by the public outcry against the judgment, one
cannot but conclude that injustice was not only done, but

was manifestly scen to have been done.

After demystifying the reasons and nrinciples set out
by Hre Justice llarris in his judgment in the Sundstrom case
and subsequently lettihg him scot=free, the question to be
posed at this junction is why was this case decided that
way? Thg\answer to this question is the subject of the

next chapter.



o

CHAPTER IV N 2
e
Y. 5
THE DEMYSTINFICATION OF ',j_'V\!E INDEPENDIINCE
o MHE JUDICIARY IN KENYA
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The cardinal word in this chapter is 'Demystification'
and at the outset we mist demystify th . wvorde. The demystification
of law is not a new idea. Bentham sought to demystify his
bourgeois law.1 The meaning of the word was given to mean simply
the tearing aside of the veil of nystery so as to exhibit these
claims about the nature of social institutions as an illusion if
not fraud; and such 'demystification' is according to radical
thought, a necessary step for any serious critic of society and
an indispensaple preliminary to refnrm.2 Undeniably this
meaning tends to supgest reforms within existing society and
hence, the social institutions which stand as illusions are to
be reformed within that society. In demystifying the law we
seelt to lay bare "he essence or substance of our society. Ve
attemnt to achieve this object by highlighting the role of our
lawv and state institutions such as the courts in maintaining the

status guoe.

Therefore ~fter ascertaining the reacons purportedly
relied on by lr. Jusgtice L.G.l. llarris in the chapter preceding
this one under the puise of wide discretionary powers accorded
to judges in setting the accused scot-free by ordering him to
sign a bond of Shse500/- promising to be of good hehaviour for
a period of two years, the question that arises is whether the

judiciary was independent in this particular case?



llmch was said on the matter and it was very clear
that the Kenyan people openly condemned the unjust
decision of the Court. sAs has already been pointed out
in the press, that the issue was of greater national
importance than the way it was beiny shown, the writer's
concern in this chapter is to argue that the issue was
not that of Mr. Justice ilarris making an unjust decision
but the present conditions that allow him to arrive at
such decisions. These conditions are reflected in the
structure of our socio-cconomic set vp and the choice of
personnel within the judiciary of “enya and other state
institutions. The writer Gill therefore be concerned with
précisely what is mernt by an 'independent judiciary' in a

class society lile llenya,

But before we can understand the decision in the
sSundstrom's case and whether the judiciary vas independent
or not we must bhe aware of the function of the law and
related social institutions in a class society like Kenya and

it is only against such a background that we can draw real

conclusionse.

Law in Kenya should be read and analysed wvithin its
historical and socio-economic context. Such analysis should
help lawvyers and laymen alike to now their society and its
enemies, immediate ind potentinl. "“This is hecause one way by
which makers of bonruéois societies strive to maintain
themselves in power is through the lecacy of mystification
of the laws th.t they enact from time to time to 'repulate'
the conduct of societies they control. These laws are both
its property and an instrvment for maintaining it in power,
This is so because in the final analysis bourgcois laws are
made: to protect the bourgeoisie. Iystification of the law
is therefore a necessary weapon with which the bourgeoisie

can 'handle' or deal with the non-bourgeois majority.



The present Kenya state is part of the imperialist
states. The 'state' is the dictatorship of the bourgeoisie
and its politicgl arme 'I'he content of the state and its
role in imperialist domination has to be understood to avoid
nsuél deviations. Such deviations see the state either as a
reconciliator or mediator of class struggles in the society
or its apparatus performing different rolese. The birth.of

the state also gives birth to law,

Law can thus be defined as 'a system of juridical
standards and prescriptions expressing the will of the
ruling class and protected by the coercive powers of the
state."3 The state is therefore the dictatorship of the

ruling class,

-

This now brings us to the place and role of the

judiciary in such a state.

Ao THE JUDICIARY WITUIN A CLASS SOCIETY

an independent judiciary is a judiciary that is free
from the whims of either the execcutive or the legislature.l
If the judiciary is not independent of these two powers,
the individual's rights and liberties would be encroached
on and supprecsed with impudence with no fear for

intervention from the judiciary.

An independent judiciary is decmed to be one which
bases its 'decision on a predetcrmined normative premises"

: ; 4
(and not because of pressure being exerted on it).
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The Presidential Commission on the establishment of
a Democratic One Party State in Tunzania offered a definition
and functions of an independent judiciary. It was stated
that:

"What is essential for maintenance of the
rule of law is that judges, and magistrates
should decide cases that come before them
in accordance with the evidence. They
should not be influenced by extraneous
factorse * In criminal cases they should not
conviet or acquit because they bhelieve that
a particular verdict will nlease the
governmente. In civil cases they should not
consider the relative import:nce of the !
parties or the political consequences of
their decisions. ‘heir job is to find the

‘facts_and apply the relevant principles of
law," .

But the independence of the judiciary is not an abstract
concept. The judiciary in fact cannot be abstracted from the
Kenyan peoples' traditions and history that have evolved the
present thoughts and aspirations of the people for a national
life-style free from foreign domination. 7The concept .of juStice
is central to the achievement of these¢ national aspirations and
it has always been the concept of freedom and justice that has

led the peoples! strupggles against oppression.

Therefore what we must also ask is whether the whole

concept of an independent judiciary is illusory?

It is a vell known fact that judges are members of the
ruling class by birth or assimilation (repgardless of what class
that may be) and hired employees of the state who depend on the

: : . -6
coercive powver of the executive for enforccment of their decisionse.
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To disregard these conditions = an attempt to be
totally independent would make the judges' function -

meaningless and further nystified.

It is therefore submitted that the doctrine of
separation of powers into legislative, judicial and
executive parts as accepted by ‘‘estern Societies and in
African countries here it has been exported serves little
purpose since the three organs are manned by members of
the .same economic class with the same thinking, and therefore

the same fundanental interestise.

Since therefore, the law does not operate in a vaccum,
but in gociety state institutions such as the courts,
legislature, etc. shouid be analysed on the ground in order
to understand their proper role in our society. The
institution we are discussing in this paper clcarly also
shows the class content which it represents for it too does

not exist in vaccume.

.

It is therefore not sad to note that in certain instances
in practice courts do uphold convictions or disregard the law
where irregularities have. been effecteds The fact that conrts
convict or acquit persons despite the irregularities raises one

o

general assunption. This assumption is that there is pressure
from somequarter to convict or acquit the peisons on political
or other rcasons, regardless of the breach of procedure or-
disregard to the relevant law, 'This is effected through wide
discretionary powvers accorded to judges under institutions of

such societiese.
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ILvery now and then members of the judiciary and
parliament keep on stating in press intervievsthat they
are not aware of cases where the judiciary was influenced
by the executive or the legisiature in giving certain

judgments.,

It is submitted that nowhere in the course of
reported and unreported cases ulike does the judiciary
state expressly thot there has been influence on it to
"secure a particular conviction or make a particular ‘
judgment. Any exercise geared towards proﬁing allegations ofvexecutive
influence on the judiciary necessitates one to 'read befweeﬂ“the lines.!
and come to a conclusion as to whether the same facts in
a dffferent case, in the absence of any influence the

judiciary would have come to the scme conclusion.

Despite the contention of the members of the judiciary,
theé legislature and those of the exccutive that Kenya's
judiciary is the most independent and the most'shining
example in Africa, past and recent cases have arisen wheré"
it has been felt that extrancous factors may have played a
Part in the decision of those cases, Although criminal in
nature the circunstances surrounding such cases involved
sone polities. It is the intention of the writer to
briefly examine them and make some observations on them as
to the likelihood of the influence of such extrancous
factors on their outcome and nlso examine the case of

Republic_v. Trank Joseph Sundstroﬁa

Be CASE ANALYSES

It should be noted at the outset that in order to understand
the atmosphere surrounding these cases or trials, one must have

the then political situation in the country in mind.
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On 2 March, 1975 the Member of Parliament for Nyandarua
North, Mr, Josiah livangi Kariuki, popularly known as 'J.M.',
an outspoken critic of government, waé murdered by unknown
persons at Ngoné 1ills, ncar lairobi. Ilis murder was not
revealed until almost a week later on when the matter was

raised in the N8tional Assembly.

The feeling at the time in Parliament and out of it was
that the persons in anthority were behind the alleged murders
Members of Parliament openly criticised and hcaped the blame
of<the murder and the subsequent attempt to cover it up on
the government. The political atmosphere both in Nadrobi
and in the countryside bccame -very tenses Students at the
University of Nairobi defied the Presidential decrece banning
boycofts and went on a boycott-cum-demonstration for days

carrying placards and slogans that were evidently anti-

governnment .

After the funeral, a unanimous resolution was passed by
Parliament for the formotion of o celect-committee comprising
mostly of members of parliament and some legal advisers to
“investipate and prove the movements of the deceased prior to

his death in an attempt to discover his killers,

- ; < . i 8
'he case of Lepublic v. !lobert I. liartin® arose as a

result of rioting at the University of Yairobi that led to the
arrest of 94 students and the closure of the university on

28 liay 1975, 'The riots were a rcoult of a student- police
confrontation arising from a scuffle between two plain clothes
policemen and students vhich resuwlted in the formers documents
being confiscated by the students ond the two students being
arrested. .n exchionge had allesedly heen agreed to, that the’
police produce and release the two students in exchange for their
documents: It is important to note that the political climate in
the country at this time was very tense, following the outery over

the murder of J.li. Hariunki,



The 94 students arrested were charged with rioting after
f : : . 4 9
proclamation an offence that carried life imprisonwment.

These were however later released by a Presidential order,

The accused in lepublic v, llartin was a constitutional

law lecturer in the ["aculty of Law at the University of
Nairobi. !le was arrested on the day following the riots and
charged with cresting a disturbance likely to cause breach
of the peace.1o It was alleged that on 26 MHay, 1975 at the
University of Nairobi, he behavedlin a manner likely to
cause J breach of peace by uttering to Sergeant Musyoka of
the Police the words 'You Police are as stupid like your -
father Kenyatta' which was later amended to read 'You Police

are as stupid like your father,'

lle pleaded not guilty. An apnlication for bail was
refused on the grounds thot the situation was still serious

at the University and that it would he unsafe to grant it.

The importance of liartin's case is the insight it gives
into the independence of the judiciary in kenya. On the face
of it, it wvould scem to be a usual case or a mere change of
plea from not guilty to prilty. But as he himself later
inrlicutcs,11 the change of pnlea was not a voluntary action but
wvas a result of pressure brought upon him in what he terms as
'plea-bargaininge.' In other words, he was advised that if he
pleaded puilty, he would only be fined and later relcased bhut

if he did not plead guilty he would surely be convicted.

2 ;
y the accused was charged with

It must be

: = . |
In lepublic v. Chelugat butai

3

incitement to violence and disobedience to law,
noted that her cose was vieved by miany people as having had
political motivations behind it.14 ‘his was thought to be so
becouse her arrest :nd subsequent trial lecding to conviction
canie soon after '+he had gnestioned the government tactics which

preceded the detention of former deputy speaker, lr., Jean larie



Seroney and the former and nresent nember for Butere,

Mp, liartin Shikukn.”ls It was ©2lleged that on 12 Sentember
1275, at Keroroti I'rimary O5chool, in Uasin Gishu District,
during a larambee meeting she incited & number of people vho
as a result of this incitement, proceeded to wproot sisal on;
the estate of a lr. Shah. The case came hefore lir. Dhir,
Senior uesident llagistr te, HNakurue The nrosccution stated
quite clearly that the case was purely crimiﬁal and that it

had no political connotations whatsoever,

It was held on the facts so estahlished, that she was
guilty of the charge and subsequently so conviZted and
sentenced. An aphcal te the iiigh Court was filed, The
main ground for the appeal was that the trial Magistrate
erred ™ admitting evidence of the character of the accused

person as per 5. 57 of the Lvidence :\ct.16

The prosecution had sought to show her past character in
an attcmpﬁ to prove that she was both anti-avthority and a
radical, Defence counsel subnmitted that such evidence had a
'prejudicial effect on the accused person' and that it ont-
weighed its probative value and that in the interests of
justice it should have been excluded, 'The court in
considering whether the admission of this evidence did in fact

canse a failure - -of justice stated that: s

"after a careful consideration we agree with
Counsel for the tepublic that the adniscion
of evidence in question, vhile inpropern did
not infact prejudice or cloud the mind of
the llagistrate, since he was at naipg to
correcct the matter in his judgment. e
are satisfied again after due and careflul
consideration that the admission of the
evidence did not occassion a failure of
Justice,."

The appeal was disnisseds



.
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Similarly in yet another case in Hepublic v. lMark liwithaga

the accused was charged on three counts. 7The first was that of
assault causing agtual bodily harm.19 The second and third counts
were wilful and unlawful dnmagé to property.20 Almost twenty
months later after this offence, the accused was arrested while

attending a passing out parade at the Nakuru Army Training School.

The prosecution contended that the police force had been
'pressed' by the complainant to dispose of the case since she
had been awaiting for twenty months to get justice. 'the
defence counsel sumbitted that the case was a simple assault
cagse. lie tried to see the accused whilst in .remand so that
he could prepare his defence but had been repeatedly refuced
acceés. ile therfore sought to he allowed sufficient time for
preparation of the defence and &lso so that the accused be
allowed to contest the by-elections due that approaching
weel:end.n1 In any ciose he contended, since the case took the
prosecution twenty months to prepare, he did not sce why the
accused should not be pgiven adequate time for the preparation

00
of his defence, since this was a constitutional right.”"

The Court ruled that since 'justice must be done in all coses
and it must be done pronptly and swiftly, and "that justice
delayed ic justice denied", the case must proceed to be hecard the

same day.' In fact, it continued to be heard that afternoon .

despite an appeal against this ruling to the iligh Court at Nalkuru,

Counsel's attempt to have the case tronsferred to another
lHacistrate was held to be delaying tactics and consequently

refu-ed,

Request for bail was turned do'n because the trial

IHaristrate felt it wnsafe to grant it under the circumstances,
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In his judgment the learned trial Nugistrntezs rejected
the contention that the case agninst the accused was
nolitically motivated with a view to barring up his chances
of petting re-elected at the hy-election. ile did not
howvever, address himself to the issue of the alleged
confinement but was convinced after considering the evidence
'very carefully' that the accused was puilty of the offence

‘ . 24
so charpged. lle was accordingly sentenced,

Nevertheless the accused won the by-election while
in prison just as the late Bobby Sands won a seat while also

in prison in HorthernIrel-nd.

r-

N L : a5 . : :
an appeal to the iligh Court listed 23 grounds, including

inter alia, that there was an error in law in denying the

3

appellant sufficient time to prepare his defence and the

refusal to tronafer the cose to the anpellant's requeste.

Tn dealing vith the ground of suffieient time for the

preparation of deTence, the 'ligh Court noted that:

"wye are unahle to say that the manner in which
this trial was broucht on, thourh it night in
circuistances have resulted in prejudice,
prevented the appellant from hovine a fair
trial, and we nre satisfi-" that, in all
circrngtonces, he did have adegnate time and
facilitiecs to »repare and make his defence to
these charges eee <.« dccordingly, as we see

it there was no infringement of the Constitutional
provision ggich counsel for the appellant cited
t0o usS ees!



Another appeal to the Court of Appeal for bast Africa
was made.ﬁ dolding that althovgh the court does not condone
acts of violence, the nunishment of .2 y. s and 18 months
respecétively imposed on the anpellant for the offences was
out of proportion to the crinmes comnitteds The 18 months
imprisonment on counts two and three was quashed. But the

appeal on other grounds was dismissed,

In this case, it is difficnlt to appreciate the dismissal
ofthe appeal when from the judgment it can be seen that the
judges were in considerable doubt as to whether the nroper

procedure was followed. Any benefit of doubt in criminal i
' g 5]

“a

cases poes to the accused person nd not to the prosccution.

It is not Hossible, given the political atmosphere in
the country at the time of the trials of Mwithoga, Chelupgat and
lobert liartin, to beleive that te lecarned judres especially in
the case of Mrithasa were so naive s to suprrest that the fact
that lwithaga's trial came up during the weel in which he was
supposed to conpaipgn for a hy-election were mere 'coincidences.!
It vould not he true, a.ndncither vonld we venture to surpest that
judges, nd those in lenya are no exception, are unaware of hoth
the nolitical and ~ocial conditions of the society in which

they operate.

. .
I am nnable to appreciate why the court <hich "nows the

appropriste laws all it does is cither to hide Hehind the
judicial discretion in the form of 5. 561(5) of the Criminal
Yrocedure Code, or states that in its consideration there

wag no miscarriage of jnstice ocenssioned,



Ce Ty SUNDGSTROM CASE

The Sundstrom case can only be understood if viewved
arainst the aforementioned background. Although the
racial bias cannot be totolly ruled out, specifically it
was neither the r.cialn nor the sexnal bias in itself
that influenced the judge's and the state counsel's

decisionse

In this infamous case lr. Justice Leslie Gerald Dyre
llarris was faced '-ith tvo conflicting intoréxts viz to
protect the intercsts of his own class, and at the sane
time protect members of.the public from murderous criminals
such as the accused in this cases It is not hard to tell
from the judgment waich particular class he in fact did

nrotect,

Phere is no “enbt that Kenya's modern history is the
his’ory of domination of our country by imperialism. The
essence of inmperialism in henya is the total domination of

our country by finance copital wvhich canrital i

n

{

5 owned hy
industrial-financial pgroups in the countries in the enemy

)

canpe, These groups own the meens of production in our
L

. SIS S .
country, exploit our people "‘and monopolise our market,

To camonflage exploifation, domination and oppression:
these proups have set up industries as well as military bases
in lenya. buch developments, consequences and strugples are
. : : : a0 . .
inevitable and have been an: lysed by renown revolutionariese
¢ur people have le rnt Jessons from their struggrles in the
past and will per=ist —ith iron-deternination to ligquidate

foreign deminatioh in lienya.
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One of such dominating imperial powers is the United

S5tates of America. There is no doubt that there was sonme

U.5e Government influence .in the general trend of the

Sundstrom's case due to the American imperialist influence

over Kenya,.

This conclusion can be drawn from the way the

case was handled right from the beginning to the end.

The fi

rst inference can be drawn from the speed of the

court proccedingse. The court proceedings were speedy indecd

considering that cases like this usually take an average of

a year to c

that cases

onduct. Uf course nobody would wish to advocate

of this nature should be prolonged ‘especially

taking into account the obvious psychological sufferin
& Z b  } b

experienced

Anothe

~while awaiting trial in a remand prison.

r peculiar feature of this cese is that the

killing took pnlace on ingust 3, 1980 and yet it was only

on Aupgust 9 that Sundstrom was actually handed over to the

police hy t

happened in

A nava

he .imerican avnthorities. This could not have

case of an ordinary mwananchi,

1 investigation team had to be specifically flown

fron the United Gtates to tnlk to Hundstrom before our police

could be allowed to intervogate hime. Uhe reasoms for this

are not clear as an ordinary nortal would have been arvested

immediately once his rhereahouts were ltnown.

Hr. Justice larris said in his judgment that:

"I hear in rind also the evidence, hoth oral and
wvritten, tendered in Court and not challenged as
to the history of the accused, and 1 have reached
to the conclusion that in comnmitting fthis offence
he was acting in o manner contrary to his general
character. In so deoing 1 have becen strongly

influc
from U

UeDeide

Court

nced hy thie letter dated 22 September, 1980
aptain Barnsen, the commanding officer of

'La salle', which he kindly sent to the
and for vhich I am grateful.!" 32
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The reason as to why the learned judge believed in the
letter f om the killer's ship about his character nobody knows
and one wonders who was supposed to challenrse the oral or
written evidenc'e tendered before the Court other than the
State Counsel who already knew what was happeninge Also if

the accused was so good why was he not t: lken baclk on the ship

later?

The most striling foctor coame when the trial judpe let a
self-confessed murderer go scot-free and to odd insult to this
injury The .american Nmbassy spoliesman lire TFordney stated that
the UsBe government had no oblipgation to the velfare of lonica's
children. ile also mnde it clear that neither the U.S. 'navy nor

Sundstromn hinself had any obhligsction over the ~ane,

1t is therefore snhmitted that whereas it hehoves our legal
system to cnzsure “hat the mochinery of justice is fost not only .
for sundstrom but for @11 people it is clecar nowv to know what
extent of pressure was exerted hy the U.S5. Government in dealing
with the Sundoironm ciase and therefore it seens safe enough to
state that there wero certain ospects of this case vhich made it

aquite snccial thet reod bhetween “he lines one cannolt hut conclude

that the jundiciary was not independent as in the other cases.

It is therefore cubnitted that there was pressure from the
circuncliances surronnding this cose ond the accused being an
Americon csubjeet wvas simply a beneficiary from the extreme
imporialist control and foreign donination that his country
exercises over kenya. It was therefore casy for the dwmerican
evcetation thet its wational ~ould he favourshly dealt with

to be realised in the type of sentence actually receiveds
.
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Thanks therefore goes to the cases of Republic v. Frank

Joseph Sundstrom (supra) and Republic v. Jackson Munyalo,

Elliot Munyoki Kitheka, Simon Kivindiyo Makau, Paul Kiteme,

33

Wario Karasa and Charles Misiyo~- that show that law, courts

and justice are concepts which are no longer mystified.
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DIECOHMBENIDATIONS AND SUGGES T TONS

1y

Ve sow that much has been s2id on the Sundstrom ca‘se

and it is now clear that the I'enyan neople i.e. the

wvananchi, members of porliament and the Honourcble Attroney-
(‘xcncra.l, have condemned the decision of the Conrt. It was
also submitted that the responses to the Sundstrom's case

are only reflections at onc level of the peoples' frustations
at the exztent of Fnroigﬁ control of national institutions and

through them the national life-style.

There has been always a body of opinion to the effect that
of the threec organs of the Kenya Government, the Lxecutive

the Legislature and the Judiciary, the Jndiciary is the least

Africanised todaye. That the rocial composition of the judiciary

vith 6 africans, 2 asians and 11 Duropeans in the igh Court
according to africen lavyers and political observers is not
wholly appropriate’'in serving the interests of an independent

“african poveranment,

This uncomfortable feeling to the fact that the jodiciory
or bench is dominated by vhite jndses has prompted lavyers ond
politiciens Lo su;est that the jndiciary rust be totally
Africanised for it is long over «lno.l Although africanisation
of the judiciary is not a bad rccomrendation or surrestion
to pursue, it m'st be noted that in any systen, thether
troditional, colonial, nco-colonial or socialist, the most
imhortont crucial issue for those in power is hov to prescrve,
1:!1(3!!5':o]yc;*, in pover, &nd perpertucte the prevailing socio-
cconomic structurec. To achieve this goal, the ruling class
not only relies on its coercive po-ers, but also on its

o

persuasive powers.



LLducation is the major wecopon in th. battle of persuasione
The conservative as well as the liberal sec in it a mecans of
tailoringd the young genceration to suit his own ends. Therefore
it would be wrong for us to underestimate the extent to which
our present educiation system (the legal training) remains a

crucial battleground for the hearts and the minds of the future

generations.4

‘herefore the domination of onr bench by foreign judges
from colonial days to post independence days was calculated
to bring up people vho would fit into, and nphold that socio-

economic patterns 4 t

The fact that most of our jndges and african lawyers wvho
are aspiring for the bench are traoined in U.iie and Uebede, that
most reading materials come from there, and the adherence of
our courts to bourjeois standards, is a thinly veiled evidence

-
: ; o 9]
of their underlying bourpgeois ideologye.

It is therfore submitted that since the africans vho will
occupy tlhe bench heve wndergone similar legal troining and
edncation as their Huropean counterparts they will only try to
perpertuate the prevailing socio-economic structure and this
will be yet another petty-boupgeois reform which will not .

. §)
achieve much,

It should he noted hore as stated elsewhere by the writer
that guections of lgv and state institutions pertinent thereto
should not be scen'inj%he abstract @5 bourgeois jurists
(scholars) would 1ike us. to believe. ‘e should alwvays ask
ourselves before naking any recommendations whose interests
does the laws and state institutions reprecent? If they represent
the minority lie thoy do here in henya, then such lawvs are

deveid of norality.
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According to Claire lalley, "eee @ judiciary is prone
to reflect the values of the mass of the people and to
appeal to the some values."7 This statement howvever,
describes vhat is ohvionsly an ideal situation and one
desirable of achievement, but is it an accurate description
of the judiciary in the present africa, or for that matter,
in any bourgeois state? One might comment that only vhen
the courts und the law have been changed from the tools of
the bourpeoisie into the instruments of the masses, can

such a solution he realisede

enya is & neo-colonial stote, 2nd therefore it cannot have.

a communist justice machinery., This is becanse it is wrong to
impose socialist lows over n capitalist mode of “roﬂuctinn.n
The oniy renedy thercfore is‘to chanre the vhole node of
production from onr capitalist icode to a cocivlist mode of
prodnction wﬁich is the direcction torards o commmnist socictye
This can only be achieved by the rise and overthrow by the
wprkers of this land of this deendent capitalist system, and by
their establishment of the dictatorship of the proletariats

This will in turn pave the way for a good society - the socinlist
socicty for under,the socirlsit society, the lepislature, the
xecutive and the judiciary will consist of the yeopgg of the

same majority ccononic class and same thinlminge

* L4
The courts and other state institutions will interpret

laws inade by the people's.legislature.

Tt =hould hewvever. be noted that it is clvoys a fatal
mirtrke to uwnderestiiate t'e forcert of connter-revolutione

‘e nmust avoid advgnturism, .
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The neo-colonial state backed by imperialists, with
their monopoly of the machinery of violence can very easily
cut our throats. Ve should remember the old saying that

a dying horse kicks the hardest.

It is wise to avoid reactionary forces when they are
strong and full of vigour; for there is a danger that a
contest of annihilation atfhatéwage could only end with
destruction of the progressive Torces. In such a gituation
the liarxist should concentrate on less ambitious, less

conspicuous projects.

Arrogant, vain and raving liarxist blabberings may
serve to give iwmnerialismand neo-colonialism a further

lease of life.



1.

o)

‘4.

a
.

D

7 e

- 03 =

FOOTHOIES

ClTaPTRER I

These are conveniently summarised, with extracts,:in
Hussell on crime; 12th edition by J.V.C. Turner,

19645 pp 563 - 582,

See The bhenya Penal Code, Cap. 63, ss 203; 204;

Tanzania Penal Code; Cape. 163 ss 196; 1907

y

-e

Uronda Penal Codej; Cap. 22, ss 183; 184, The worils
used in these codes are the same indicating same

orpi;zin or same authorship.

(1962) A.C. 188; P.Csy (1962) Hide 13, P.C.

2055 henya Penal Code.

see #11 sub-secctions of s. 2065 kenya Venal Codej

Cap. 63

See also Usanda Yenal Codej; Lo 102(2)

Tanzania onal Code; Se 195,

Compensation was in the form of livestock but in
certain case the elan had to deliver a young girl

to ke the »lioce of the dececased's future life -

Mis wa naid to the family or clan of thevictins of
homicide nnder custonary ciriminal law - Jomo lenyatta:

Facing it. henya (1972, lleinemann, “airobi) p. 228,



Be

Oe

10,

11,

125

14,

154

See J.Hl. Driberg: "The african Conception of Law,"
Journal of Comparative legislation and International

Law; Nove. 1934 Vol. 16; III sScries pg. 1.

See [olleman; J.J'e Issues in African Lawj; The Ilague

Monton (1974) p. 18,

Se 23 Operotion of Code in licu of Indian l'enal Code,

"I'rom and after comiencement of this code, the Tndian
Penal Code =h:11 cease to he applied fo the colony.
Any reference “o any nrovision in the I'ndian Pernl
Code in any ordinance inforce aft the date of such
coimnencenent shall, so far as is consistent with its
context, be deecmed to he a reference to the

corresponding provision in this code,"

bee also James Head, Criminal Law in the 4frica of
‘oday and _fonorrow (1963) Journal of african Law,

V(‘],.’Z 1'0.: l De 5.

Dispatch lo.: 32 of 10th liny 1927,

vee penerally the Lepgislative Council Debates on the
Bill in the 1950 volume of the Legislative Council

Debates,

The I'uture of Jl.aw in Africaj; edited by A.il. Allot

(London, 1960) pe 57.

sast Lfrican Law Today: jmnblisned under the auspices

of the British Institute of International and

Co parative Laivy  (London, stevens and Sons Limited,

190GG) o
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16, National Assemblylhebntes of 30.7.1963 C.XI. 1479 - 80,

17« Heport on Customary Criminal Law Offences in benya by

Turene Cotrane (1963) Govt. Urinter, Mairobi.

18, Kcnya Independent Constitution dArticle 21 (8) (1960)
Gtovt. Printer liairobi. <Yhe provision cane into effect
on 1.6.66 “ational Assembly Uebates VXI 10,3.67, where
members wanted abduction of women made & criminal
offence. <“he Attorney-(icneral ruled that this was a

customary law offence hich had been abolished.

19. CHE BIOKBN VESGEL Y THADTTIONAL LAYWS - Customary Law
in llenya by lheroze lo'rojee, (Faculty of Law,

University of HNairobi).

20, Se? footnote 18 53,77(8) Lenya Constitution.

*21e  Chapter 75 Laws of Kenya,.

22 S5e 0of the enal Code»(Cnp.GE) former §.4 of Pena}
Code 1loe: 10/1930, '

23 Capital Punishnent was abolished save in exceptional

b

cases in Pritain. See The Hdeport of the loyal
Commission on Capital Punishment (1949 - 1953), Cmd

8052 at para. 53 o
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CUAPTER II

2

Thus Courts have usually referred to murder,
nanslaughter, robbery with violence and stock

theft as heineous crines,

A particularly vivid example of this is the way

justice is being meted out to african liberation

.movements puerrilloes in South Africay the recent

objection by Zimbabwe's idgar Tekere to demands
that he be tried by a foreign judge, for lcre is

a former well known guerrilla being prosecuted

and tried by white men,
Y

(1954) 21 ‘C.A.L.R. 241,

Slattery, B.; 4 flandbook on Jentencing, with particnlar

reference to Tanzania, D.A.L.B.3; Chapter 3, p. 31,

(1961) Crim. 4ippl. L.R. 884,

5 Nolleliolle 87,

(1945) 12 Eor.C.A. 99,

See the sinilar case of . v. Caphas s/o Simi (1967)

lHeCoeDe Noo: 176, Tonzania,

Criminal case Hoe.: 21 of 1073 Pisumu iligh Court,



10,

11. v

11,

15,

16,

- 67w

Criminal case Noes: 32 of 1980, Kisumu Hipgh Court,

Children ond Young Persons Acet, Cape. 141 Laws of

l‘{cny-'l ..-),. 16 ( 1 ) e

Ibid sub-scction (3).

(1972) E.\. 650,

Sce: Re Ve Ali bin Risasi (1969) il.C.D. No,.: 125,
e ve Athumani Sulemoni (1967) i1.C.D.N. 210, Ball,

(1951) 35 Cre. Appe 1le 164,

This is particenlarly true for decisions of iligh Court

as shown by this statement monde by Lord ’idegry, G.J.
""hen the matter cones to the Court of iappeal against
sentence, ve 2lways regard ourselves as heing concerncd
wvith vhether the sentence was the right onees Une of
the matters we look at is the judges reasons. e
c«msiﬂer then part of the material for deciding whether
or not the sentence was ripghte" (il.lie Deb. Vol. 333,

Cole. 581 July 17, 1972), !

See Table of cases of manslaughter charcges 1979/1980 at

pages 24 to 70,
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CHAPTER III

»

rt Criminal Case Noe.: 45 of 1980,

This is the first case to be decided this way in °

East Afr

ica,

Quoted by the Law Society's Standing Committee on

Criminal

Law Memorandum on the Law and P'ractice on

Appeal,

Courts (

from Criminal Jurisdiction of Magistrate's

1971), p.3.and D. Napley, 'Should lagistrates

Give Reasons.' The MHagistrote (1972), p. 52.

-

Chapter 75 Laws of Kenya.

The Age of llajority Act, Cape. 33 Laws of Renya:ﬁf

Criminal

Table of

compiled

Criminal

Appeal noe: 15 of 1979, Kisumue

Hanslaughter charpges and their punishments

by the writer - see pgs. 24 to 28, Chapter II,

Appeal No.: 29 of 1978 Nairobi,



1.

2.

4,

6e

10,

SHAPTER TV
hodln E LA

.

See llart, "Bentham and the demystification of the Law'"
(1973) 36 l.L.R.

Ibid; Pe 2a

Clemens Duff, Ld.; l'undamentals of llarxism - Leninism;

2nd Ede; MHoscow; (1968), p. 127,

James; Re, Law and its sadministration in a One Party

States (Dar-es-Salaam, TP, 1971) p.6. ‘the brackets

are minee.

woted from I'e llusckwa's speech entitled Cne Party

HState @end ule of Law. Daily News 28th September,

1076,

Hartin, i, l'ersonal F'reedom and the Law in Tanzaniaj

Cxf, University Press, Dar-es-5alaam (1074), pe. 55,

High Court Criminal Case ilo.: 45 of 1980, llombasa,

R.M.Cr, Casic lioe: 2230 of 1975 (Unreported),

n=
O

of the ''enal Code,

e

Ge 91(1) of the i'enal Codee.
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Robert llartin. 'feaching lLaw in lenya: A personal

"ootnote; in Canadian Association of African Studies,

Annual Conference 18 - 21 I'ebruary, 1976,

lifforts to get citation and oroceedings of this case
vere fruitless - The alternotive source was to ntilize
the ‘/eekly udeview issue of Pebruory, HMarch and October
1976,

Contrary to 3.06(1) of the I'cnal Code.

Gee the Weelkly iteview 15t “ovember 1076,

Ihe two were arrested within the parliamentary precincts
after lr. Shikuku alleged that Kanu (vhich is the ruling
party) was dead and lr. Ueroney, then the Speaker in the
chair, ruling that there was no nced to substantiate the

obvious much to the protest of the front - benchers.

Chapter 20 Laws of Kenya,

In his judgment, the learned trial liagistrate said;

"In passing however, I nust malke it
absolutely clear that in coming to
all the aforesaid findings, this
Court has ignored and cxcluded and
has not talken into account af all,
the accused's past bicl'ground and
her behiaviour at the «chool or at
the University of Nairobi."

See cekly Review 1st lNovember 1976,
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18, Criminal Case Noe.: 1135 of 1975,
19, 5 251 of the Penal Code, Cap. 63,

20, Se 339(1) ibdid,

21. The Iligh Court had earlier on in July nullified the

accused's election.

22, 5 77(2) Constitution of lLenya,

A
-

234 This is the llagistrate who heard Chelugat's case Senior
Resident llapgistrote lire Dhir - Nakuru.

24, lle was sentenced to 2 years impriconment on the
first count and a further 18 months on each of
counts two and three a2ll to run concurrently.

25, Criminal Appeal MNoes: 624 of 1975 (Unreported).

20 Page 9 of the judpgment.

27« It came before Vambuzi, !'resident, lusoke the acting
Vol’s and Chanan Singh J.

28 "The accused must be acquitted if there is a

reasonable doubt as to his pguilt.



29, He Criminal Case Noe.: 55 of 1980 Nairobi, In this
case of R. v. sgnes Nyambura llintler Leither the
accused ho was the lawful wife of the deceased
killed the deceased and vas placed on two years
probation periode. The accused was an African and
the deceased was a vhite. Similarly in another case
befére a Hesident‘Nagistrute lir. Stephen HMwangi a
British séilor assaulted an aAfrican using a knife
soon after the Sundstrom's case and was only fined
Shse1,000/-.

30. . Marx 3 Capital (lioscow) Ch. 17, Lenin, Imperialism,
the Illighest Stage of Capitalism in Lenin Selected
orks Vol. 1 (lloscow) 1970; pp.667 - 763; E. Hoxna,

Imperialism and the lRevolution (Tirana) (1970).

31. See Maina Kinyatti, '"Mau lau: The l'eak of African
Nationalism in Kenya" in Ilenya llistorical Review

Vol. 5 f"'O.: 2; 1977 Pe 287.

32 Sce full judpgment, page 30 -34.

b The Kenya Canner's Case - lesident Mapgistrote Criminal

Case No.: 1646 of 1980, Hairobi,
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Koigi wa Vamwere; Kasanga lMulwa in various debates in

Parliament proceedings.

Louis Boudin. The ‘iheoretical System of Karl larx

llodern Review P'ress, llew York and London (1907).

Ke Prewitt. 'Iducation and Social Bquality in Kenya'.
IDS DP/157 p.3e

J&5. Saul 'Radicalious and the 1Hill' in Cliffe and
Saul (ed), Socialism in Tornzania Vol., 2 B.A.P.I.

Dar (1972).

Grant hamenyi. 'In defence of Socialist concept of

Universities' Cliffe and saul op. cit. p. 283,

bee penerally Purungi Wiraitu, A Demystification of

Lepal Sducation in the University of Wairobi, Unpublished

LL.Be Dissertation, University of Yairobi, 1977.

('"Rethinking the Judicial [lole', Zambia Law Journal, Vol.

1969 p. 32.)

“hat Illyerere has attempted to do in Tanzania,

o
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