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CHAPTER ONE

THE ROLE EVIDENCE PLAYS IW JUBICTAL DETERMINATION OF
PISPUTES -~ JUSTICE CR TRUTH?

An attempt to answer the question whether the
Kenyan law pertaining to illegally obtained evidence is
the best for the Kenyan society would actually not be
very helpful if the question as to what role the Law
of Evidence plays in the determination of judicial disputes

(i.e. whether affording justice to the parties or seeking

e

the truth surrounding the df%putes) is not answered. This
is because any reccommendations reached would be very

much influenced by the philosophical assumptions of the
answer to the above question, whether the question’is
openly discussed o: not. Dealing with the question right
from the outset would greatly shape a consistent trend

of the discussion and it is therefore proposed to deal

with the question right away.

At the risk of subjectivity of approcach, 1t 1is
suggeste& that the role of evidence in judicial determination
of disputes is really affording justice rather than seeking
the strict truth of the circumstances surrounding the
dispute, Quite a lot of evidence supports this suggestion

and it must therefore be examined.

Generally speaking, courts are charged with
administering justice. When a person becomes a magistrate,
or an Advocate of the High Court for that matter, he

becomes an officer of justice and he swears that he will
 /

"uphold justice according to law.'" When one becomes a ,ngpﬁ\/
wh M -+ S
3 . » . ) TCHHE ik
judge of the High Court his name henceforth is prefixed “ewr _
Ty SUSC

with justice. Nowhere, so far, is truth mentioned. The pu&sfts

implication is that the role of the court is really to
administer justice. The law of evidence being part of
the law administered by the courts, should therefore be
seen as being part of the whole machinery of the court,

and consequently having as its main purpose the administration

of justice.

.-cJ,Z--



This argument becomes more credible when the
’ 1/ . . ) . 2
vidence Act~/ is read together with the KenyamConstitution*

ind both the Civil Procedure Actfi/ and the Criminal
4/

Procedure Code—'. Chapter five of the Constitution
gives those rights to the individual which will ensure
hat justice is done to him during the hearing of any

criminal case. Section 77 of the Constitution, whose

-
i

side-heading is "Provision to secure the protection of law,"

.léys down the provisions which must be followed in a
criminal trial to ensure that the trial is fair. For
example Section 77(2)e provides that:-
"Every person who is charged with a criminal offence
shall be afforded facilities to examine in person
or by his legal representatives the witnesses called
by the prosecution before the court and to obtain
the attendance and carry out the examination of
witnesses tc testify on his behalf on the same
conditions as those applying to the witnesses called

by the prosecution.”

5./

) Again, Section 194 of the Criminal Procedure Code—
provides that:
"Except as otherwise expressly provided all evidence
taken in any trial or inquiry under this code shall
be taken in the presence of the accused, or where
his perscnal attendance has been dispensed with, in

the presence of his advocate, if any."

Since the law of evidence must conform with the
Constitution to be valid, it is submitted that it also
should be seen as complying with Section 7; of the Constitutior

which inter alia, provides for the understanding of the

proceedings by the accused, and the presumpticon of innocence

on the part of the accused, until the contrary is proved.

M I



ich he thinks fittest for himself; for in silence the
cused might withhold some truth which could be adverse
to his case. Morecover the exclusion of irrelevant evidence

ight withhold from the court such evidence as would be

" able to reveal what the truth was.

Admittedly, such evidence as hearsay is excluded
when the circumstances are such that the truth of the
testimony would be most suspecg. The fear of perjury
has militated against more liberal relaxation of such
exclusionary rules as deal with hearsay evidence. Though
realising the good intentions behind such arguments as

are profounded in favour of such exclusionary rules,
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act as effective guards against untruth. Given a iitigant

E willing to commit perjury, and couusel ready to encourage
or wink at it, no exclusionary rule will deter them. The
witness will be competent; counsel will swear up to the
latest pertinent head note. Consequently the exclusionary
rules as safeguards against perjury are a failure, and
they should be looked at in the aspect in which they truly

play some vital role - that of affording justice tc¢ the

accused.

_Even where evidence is technically admissible,
and where there is no doubt at all that what has been
presented before the court is true, such evidence might
be disregarded on the ground that its admission would
lead to a lot of unfairness to the accused person. In

Kuruma s/o Kanig V. The Queen l/, the court observed that

"no doubt in a criminal case the judge always has a
discretion to disallow evidence 1f the strict rules of

admissibilicy would operate unfairly against an accused'

That observation had been made in Noor Mohammed

8/ . . d///’~_‘ T . a . 9/
V. R.— and 1n(plr-ctor off Harris V. Public Prosecutions=' .
ol L S Ll

~
Clearly then what isMo be considered is not the truth but

the fairness to the accused.®
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It would also Le of help to this discussion if we
looked at the law relating to the admission of confessions.
To be admissible, a confession must be voluntary and
therefore one obtained by threats or promises held out
by persons in authority cannot be admitted. Even though
one might be tempted to lie in order to escape some
calamity, it would be highly improbable in the case of
inducement. It is therefore submitted that even here
the main aim of excluding involuntary confessions is to
afford the accused justice. Thig argument will be
reinforced by a look at the opinion of judges in decided

cases in Chapter Four.

Over and above what bhas been said above, it should
be realised that the courts are not equipped for a
scientific investigation into the discovery of the truth.
What is to be investigated is determined by the parties
themselves. The court must mainly rely on what the
parties present in court. The event itself might have
been witnessed by a few people, each of whom perceived
it differeuntly from the others. All this will be done
according to the rules of evidence, which will refuse to
admit quite a few facts. It will have to be done promptly
and in circumstances which make some witnesses afraid
and forget bits of their perception. The courts, manned
by one or more persons skilled in law, is not necessarily
skilled in the field which the dispute concerns. The
finding of facts is only binding on the parties, and 1is
only important for the determination of the dispute
before the court. Consequently the parties must be
satisfied with a rather rough approximatior of what a
scientific research would reveal for nicely accurate

results cannot be expected.

Finally, there is the time factor to be considered.
To get the strict truth of the dispute would be extremely
laborious and would take long hours. 1Indced, justice delayed
w

¢

ou
hy it is sometimes better L
ek

\uad

is justice denied and that is

to pass a "wrong" decision quickly thaa a "right" decisio

3 . . N d 2
after undue procrastination for some concession must f§ﬂﬂ}5

N

‘—ﬁ




" be done to the shortness of human life.

In conclusion therefore it is submitted that all
the above arguments lead to one inescapable postulate:
that the law of evidence concerns itself more with ensuring
that justice is done to the individual than unearthing
the truth. Truth is difficult to investigate in a court
of law but justice is not difficult to do. After all,
- law courts are courts of justice-aghording to law. To
‘be consistent with their mandate, they must therefore
administer justice according to their fundamental

preoccupation: law. Where truth is emphasized it 1is

emphasized as one of the means of awarding justice.

wusd 45



JHAPTER TWO

BEALLY OBTAINED EVIDENCE IN THE COMMON LAW TRADITION AND

A
£

OUTH AFRICA

Illegally cobtained evidence, for the purposes of this paper,
B —
ould be takeun as evidence obtained by a crime, tc a breach of

ontract or ccenfidence, invasion of privacy, trick or agent provo

¢tmnb} An examination of the position adopted by courts in
Elation to such evidence would entail an examination of the
‘ﬁsition in America and in the Co%yonwealthm,“Since the courts
in America adopt a different stance from the ccurts in the
Commonwealth, it is fitting to examine the American pdsition

first, and then the position of such law in the Commonwealth.

The current American rules have been arrived at after
quite some controversy which ensued after the fourth amendment
to the American Constitution. The position before 1914 was
thatﬂiggf'as admissible even if it had been improperly obtained,
the only consideraticn being whether such evidence was relevant
or not: This position has changed, &nd it might change even
more, but our task ‘s to trace what the law in America actually

is at prezent.

The fourth amendment to the American Constitution, which =
is based on the English Bill of Rights, and which was enacted
in 1790, provides:-
"The right of the people to be secure in their persons,
houses, papers and effzcts, against unreasonable searches
and seizures, shall not be violated and no warrants shall
be issued but upon probable cause, supported by oath
or affirmation, and particularly describing the place
be

to searched, and the pevrsons c¢r things to be seized."”

This provision does not state whethev vvideunce obtained

nhle or not and hence the
]

in breach of this Amendment is admissi

debate which cusued.

AN & o



The debate in Awerica, just take in parts of the Commonwealth

ation to illegally cbtained evidence as defined above,

on whether the individual should be protected frem illegal

egular invasions c¢f his liberties by the State, or

ence simply because it was obtained illegally. Quotations
| two opposing speeches by judges of great eminence would
borate on this best. In support of the admission of

egally obtained evidence, Cardozo J. had this to say in

ple V Deforel/

"We are confirmed in this conclugion when we reflect how

far—feaching in its effect upon society the new consequence
would be. The pettiest peace officer would have in his
power, through overzeal or indiscretion, to confer

immunity upon an offender for crimes the most flagitious.

A room:.is searched against the law, and the body of a
murdered man is found. If the place of discovery may

not be proved, the other circumstances may be insufficient
to ggggéki the defendant with the crime. The privacy

of the home has been infringed, and the murderer goes

free ...... We may not subject the society to such dangers
until the legislature has spoken with a clearer voice."

On t ) . . . :
L he other hand, in his dissenting speech in Olmstead

"

-

:
o,
.
(G}

?;' Holmes J. said:-
"We must consider the two objects of desi i
sire both of which
We cannot have and make up our mind which to choose. It
1s desirable that crimes should be detected, and to that
end toec 2ll available evidence must be used It is desir
that the government should not itself foster a:; pay for o
. id pay B
other crimes when thewgare the means by which the evidence
1s to be obtained. If it pays its officers for having
got evidence by crime I do not see why it may not as well
pay them for getting it in the same way, and I can attach
ne imporiaunce to protestations of disapproval if it
kncwingly accepts and Pays and announces, that in future
it will pay for the fruits. We have to cheose, and

fol . . 3wl 4 s
Or my part I think it 3 less evil that some criminals
als - Lo L L
&

sho scape :
uld escape than that the government should play an

lgnoreable pare."
X



; . . 3/
1914 the Supremse Court decided in Weelks V U.S.2 that

nce obtained in violation of the 4th Amendment was inadmissib]

=

Bl Criminal trials (not State trials) because if it
| be used "the protection of the fourth Amendments ...
1d be) of no value and .... might as well be stricken from
Fonstitution”" The exclusionary 1gg§}wer2 further extended
cases in which evidence was obtained indirectly from a breach
the fourth Amendment, such as statements overhegﬁ by driving
Qike milk into the wall of a house,i/ or statements made

‘police during an unlawful search of the accused's house.é

ySe are the so-called "fruits of thé& poisonous tree."

The position as regarded the admission of improperly
ined evidence in the States remained unchanged so that ia

, in Wolf V Colorado,é/ the Supreme Court in a split
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be admissible if the State law allowed its admission.

7/

€
Justice Frankfurter had this to say in Wolf V Colorado:—

T —————

"As a matter of inherent reason one would suppose this to
be an issue as to which men with complete devotion to

the protection of the privacy might give different
answers. VWhen we find that in fact most of the English-
speaking world does not regard as vital to such protection
the exclusion of evidence thus obtained, we must hesitate
to treat the remedy as an essential ingredient of this

right.".

Wolf V_poloradoyﬁ/ however, did not hold that State Ccurts
were bound - as the Federal Courts were - by the exclusionary
rules, the argument being that the State was entitled to rely
on other effective methods of enforcing the fourth Amendment if
it wanted. The court noted that many States did not operate

the exclusionary rule.

. o : o .9/
The decision in Wolf V Coliorado~" however, was reversed
m

. - . . 1O
in Mapp V Oth—m/ when the Supreme (lourt heéd that State Courts,

just like the Federal Courts, were bound to apply the exclusionary

doctrine.X Mr. Justice Clark said in the majority opinion:-

siire ot L




He was careful, however to add that

i

4 "No doubt %n a Crl%]nal case the judge always has a
AIZévél’)le (()‘1 lo . . . e

dise oW tvtd nce if the strict rules of admisgsibility

would operate unfairly against ar accused.'x

Lord Goddard had quoted with approval theview expressed

‘Crompton J. in R.V. Leathamlé/ when he said

S

"It matters not how you get it, if you steal it even,
it would be admissible in evidence".¥
It should be noted that this view is not applied in

onfessions where it is a cardinal principle that the evidence

———

must be voluntary? ¢

%( To understand what the law really is in practice, the
frequency of the exercise of the discretion vested in the
 judges should be examined. A lengthy quotation from the judgement

14/
of Lord Widgery C-3 in Jaffrey V Black "= would throw a lot

of light on this. He said at page 559:-

: "In getting an assessment of what this discretion means,
’ magistrates ought, I think, to stress to themselves

that the discretion is not a discretion which arises

only in drug cases. It is not a discretion which arises
4 only in cases where police can enter premises. It is
a discretion xhﬂch avery cr1m1na1 judge has all the
time in respect to all the evidence tendered by the
prosecution. It wouid perhaps give the magistrate some
idea of the extent to which this discretion is used if
one asks them whether they are appreciative of the fact
that they have the discretion anyway, and it may well
be that a number of experienced magistrates would be quite
ignorant of the possession of this discretion. That
gives them, I hope, some idea of how relatively rarely

it is exercised in our courts ......"

i

The impression caused by the case above is that the
discretion is used very rarely in Englandv” An examination of

the decided cases can fortify this impression.

T




. - 15/ . .
In Kuruma s/o Kaniw ¥V The Queen = 1itself the court

-

1d have demonstrated the application of the discretion

excluding the evidence adduced to ithe court for at least
ﬁe reasons. Firstly, the appellant was charged with a capital
‘ence. Secondly the illegally obtained evidence was the
73 evidence implicating the accused. Thirdly the evidence
self contained very many discrepancies. Clearly then this

k. —————
jidence acted very much against the accused, and the only
maginable reason as to why the discretion was not exercised
is that it is used sparingly.=»(~
£

In referring to this discretion Lord Parkes C+J commented

LG that "... it would certainly be exercised

in Callis V Gunn

in excluding the evidence if there was any suggestion of it
having been obtained oppressively, by false presentations, by

" a trick, by threats, by bribes, anything of that sort.'"r 4<</ -

8/

The judges in R V‘Murphyl— had this to say about the above
—

‘statement by Parkes C.J:

"We do not read this passage as doing more than listing

a variety of classes of oppressive conduct which would
justify exclusion. It certainly gives no ground for
saying that any evidence obtained by any faliﬂ representation
as trick is to be regarded as oppressive and left out

of consideration. Detection by deception is a form of
police procedure to be directed and used sparingly and
with circumspection, but as a method it is as old as
the‘cgnstajle in plain clothes, and regretable though the
fact may ;Z? the day has not yet come when it would be
safe to say that law and order could always be enforced
and the public safely protected without occasional

resort to it."

It indeed is regretablie if the courts in England do
realise that official lawlessness 1s extremely undesirable
i

as the judges in R.V. Murphymﬁointed out, yet fold their hands

and fail to do much about 1it.

s WOl



R.V. Payme E. In that

~

" The discretion was exercised in
1 - ———

‘the accused had agreed to an examinatiou by a doctor to
rmine wheiher he was fit to drive a car but the doctor

t ahead to testify that the accused was so much influenced
drink that he could not drive. Even though the doctor's
idence was clearly admissible, it was excluded because the
pellant might have refused to subject himself to the

xamination if he knew the doctor would testify oy whether he

1‘\

as drunk or not.

é; any rate the case was dﬁubted in R.V. Sangzé{ This

case expressly overruled R.V. MurphyZ%J in so far as.the

discretion of the judge is concerned. Tt went ahead to hold that
because the court was not concerned with how evidénce was

- obtained but merely with how it was used by the prosecution

at the trial, a judge had no discretion, except in case of
admissions, confessions and svidence obtained from the

accused after the commission of the offence, to refuse to admit

technically admissible evidence merely because it had been

i . . 24/ 4

improperly obtained by the police. The effect of R.V. Sang™= -
therefore is to make the discretion more narrow. A St (L X

-— B lls\’ MU JEVY » \

#\

From the foregoing, it can safely be concluded that the
24/

discretion is exercised sparingly. In fact only R.V. Payme

is an authority in which the discretion was actually exercised.
The zonsequence of the reluctance of the judges in England to
exercise this discretion meancs that in almost all the cases

in which the admissibiiity of illegally obtained evidence is
contested the issue is resolved in favour of the prosecution.
Even though this attitude may be okay for England, it is
submitted it is not okay for Kenya, reasons for which will be

. . /
given later.
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IN SCOTLAND

The law in Scoctland is theoritically very similar to
n England but in practice the Scottish courts are very
g to exercisc their discretion. The leading case on

: . 28] .
point in Scotland is Lawrie V. Muir 4/ in which Lord

er (Lord Justice General) had this to say:-

"From the standpoint of principle it seems to me that
the law must strive to control two highly important
interests which are liable to come to conflict -

(a) the interest of the citizen to be protected from
illegal or irregular invasions of his liberties by the
authorities, and (b) the interests of the State to
secure that evidence bearing upon the commission of
crime and necessary to enable justice to be done shalil
not be withheld from courts of law on any merely
technical or formal ground. Neither of these objects
can be insisted upon to the uttermost .... Whether any
given irregularity ought to be excused depends upon the
nature of the irregularity and the circumstances under

which it was committed."

// A jook at only a few of the Scottish cases would show

that the Scottish ccurts are very much prepared to exercise
26 .Ii

their discretionary right. In Lawrie V Muir = the defendant

wes convicted of using milk bottles without the consent of the
true owners. The Scottish Milk Bottle Exchange Ltd. carried
on business cf collecting and restoring the bottles to their
true owners. It was approved by the Scottish Milk Marketing
Board, all contracts between the Board and producers and
distributors of milk provided that the cowmpany's inspectors

might inspect the premises of any producer or distributor

\.‘

in contractual relations with the Board to examine bottle

in their possession. Two inspectors displaved their warrant

cards to the desfendant who was entitled to refuse them permission

to inspect because she was not in contractual relations with

the Becard. But she did not do é nd the inspectors found the
bottles. The High Court of st ificiary held that the evidence

ymm )
i o ie o DT RS



f
foned
i

leen wrongly veceived, stating that persons in the special
tion of these inspectors ought to know the precise limits
ir authority and should be held to exceed those at

r peril. Even though it was found that they acted in good
th here, none-the-lecs it was inconvertible that they
fained the assent of the appeélant to the search of her

op by means of a positive misrepresentation made to her.

The willingness of the Scottish courts to exercise their

P : . , 2%/
iscretion is further demonstraéed by M'Govern V. H.M. Advocate 5

lere the accused was suspected of blowing open a safe with

sxplosives. Before arresting and charging him the police
scrapped his fingernails for traces of explosives, which
hwmical analysis later proved to be present. This conduct
“amounted to assault since there was no right to searchk without
wyarrant of arrest. This evidence was not admitted and the High
Court of Justificiary observed that there was no option but
‘to quash thé\gonviction because, unless the principles under
wvhich police investigations are carried out are adhered to

with reasonable strictness; the agcher of the entire system

for the public qiil soon begin to dfag. Tt should be noted that
in Englanq{,following R. V Sgggzgy, the judges would not

have the #iscretionlof excluding such evidence.

Wbl
A quick lecok at H.M. Advocate V. &réﬁbouéi would fogtify

the submission that the Scottish courts exercise their
discretion more readily. Here a warrant was given to search
for documents in the possession of the accused, an accountant.
It was limited to documents relating to particular clients of
the accused, tut other documenis were seized, and it was heéﬂ
that the latter weie not admissible in evidence because they
had been obtained by an illegal se?rch cr seizure. In
excluding this evidence, lLord Guthgpe romarked that "If such
important evidence upcn a number of charges is tainted by the
method by which it was deliberately secured, I am of the opinion
that a fair é?gﬁg upon these charges is rendered impossible...
S

It is submitted that the zttitude is admirable,

oo s AN
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‘One can then safely conclude that whercas the position

;; law on illegally obtained evidence in Scotland is that
evidence is admissible if relevant, the courts are

:gred to use the discretion which they have in criminal

;é to temper the unfairness which would be meted to the

used if all such evidence were admitted. Here then an
portant difference between the English and Scottish approaches
éomes apparent.

/

JUTH AFRICA '\// ¢

The general position in South Africa is that illegally
obtained evidence is admissible if relevant unless the law
tpgﬁifi ally excludes its use. Before the South African courts

y reached this. position, a clesar trend is discernible.

'-.-I

In B;_X_gg;glggggg/, illegally obtained evidence was
hefd to be inadmissible because its admission would offend

against thc principle of Memo Tenetur Seipsum Frodere, for

the accused had been "compelled to do something in order to
produce evidence of his identity (the evidence concerned the
taking of fingerprints) with the person whose spoors were
found there to incriminate himself by act, or, as some of the

. writers put it, by 'real' evidence, though not by verbal

s : 5 . )
testimony.' This case was later followed in R. V. B;3L/

E——
—

but was finally outlawed in Ex Parte Minister of Justice:

In Re R. V. Matemba3iJ, which was an Appellate Division decision.

Here the admissibility of a palm print taken from the accused
was contested. The court took the view that a distinction
had to be drawn between, on the one hand, the legality of the
methods used by the police in obtaining the print, and on the
other, the admissibility thereof in evidence. '"These two
questions must be kept separate and not combined with one
another, as is done when it is said that an accused person
cannot be compelled to furnish evidence against himself".

The Appellate Division was then of the view that the legality

of obtaining evidence was of nc consaquence far as the

m
wm

admission of evidence was conc ed.

e s el BICY



great significance here is the fact that the court

cused. As a matter of fact the only pointer to

mstances in which illegally obtained evidence would be

ded is R V. Nhlekogg/, a case in which evidence was

uded because the common law rules on the admissibility of
}sions and S.244(1) of the South African Criminal Procedure
,40n confessions) provided for the exclusion of such evidence.
vevidence that the accused, who was charged with murder,
pointed to a place was admit%gd, but his accompanying

tatement that this was the place where he had deposited the

body of the deceased was excluded.

The position in South Affica is that illegally obtained
evidence is 28missible. What is unclear is the extent to which
the Court can exercise its discretion in excluding evidence

in criminal cases if that evidence would act unfairly against
the accused. It is clear, however, that such evidence will

not be admitted if some other law stipulates that it should

pot be admitted.l”” AT
I

CANADA
T

\
s

Canadian courts have taken the view that illegally
obtained evidence is admissible 1f it is relevant to the

matters in issue, the only test being the relevancy. The

courts have even narrowed thc view on discretion by Goddard J.
in Kuruma s/o Kaniwy V. The Queen3§ , holding that the judge

hons no discretion at all to refuse to allow evidence of great

probative value even if cuch evidence is illegally obtained

and it might be prejudicial to the accused person.

This can_clearly be shown by the Canadian case of The

- . 3 . . - .
Queen V. Wray ~/. During the trial of a non-capital murder

the trial judge ruled that a statement signed by the accused
was inadmissible as it was not voluntary. In the statement
the accused told the police that he threw the murder weapon

into a swamp and after the statement was taken he directed

% n-omd e



them to the locality wheve the rifle was found the following

The 7 7 3 = '
day. The Crown judge refused to 2llcow the Crown to adduce
evidence as to the part-taken by the accused in finding

the murdgﬁnweapoq. The accused was acquitted and on appeal
g& the Crown the court of appeal affirmed the acquital

on the basis that the trial judge in a criminal case has

a discretion to reject evidence, even of substantial weight,

if he considers that its admission would be unjust or

unfair to the accused or calculated to bring the administratio:

ofwjustice to disrepute. On a further appeal by the crown,
tﬂe court held that the appeal %hould be allowed and a
qgg»trial directed. 1In reaching this decision, the court
hgéd:—
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ntial probative
value may cperate unfortunately against the accused
but not unfairly. It is only the admission of evideunce
gravely prejudicial to the accused, the admissibility
of which is tendious and whose probative force in
relaticn to the main issue before the court is
trifling which can be said to operate unfairlyf/ The
trial judge's discretion to exclude evidence which

is admissible is limited to those cases where he has

a duty to ensure that the minds of the jury will not
be prejudiced by evidence which has a great
prejudicial effect. Even if the evidence has been
obtained uunfairly in the opinion of the trial judge

it is not his duty to exclude it if its probative
value is unimpeachable. # If the trial judge did have
a general broad discretion to exclude otherwise
relevant and admissible evidence there would be
difficulty in achieving any sort of uniformity in

the application of the law. The trial judge therefore
erred in excluding the reilevant and admissible
evidence dealing with the facts leading to the

discovery of the murder weapon."
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In reaching this conclusion, the court relied very

heavily on the werds of Lord du Paxc&q in Noor Mchammed
L. 3’/ i a . .
V. The King — when he said this on the discretion of the

trial judge in criminal cases:-

"It is right to add, however, that in all such cases
the judge ought to consider whether such evidence
which it is proposed to adduce is sufficiently
substantial, having regard to the purpose to which

it is professedly directed, to make it desirable in
the interest of justice that it should be admitted.
If, so far as that purpose is concerned, it can in
the circumstances of the case have only hgvé trifling

weight, the judge will be right to exclude it."

2 -~ an oo an 3 21l - o A e o i - P
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discretion are based on the above quotation and that
judges in subsequent cases have widened that discretion

114
than was envisaged in Noor Mohammed3ﬁ/. The end result

of this argument ig that in Canadz the discretion has been
extremely narrowed, with the effect that in practice

the accused person has no safeguard against illegal
searches and seizures, or the fruits of these two.

37/

In Re A.G. Canada and Anti-Dumping Tribunal L , a

case subsequent to The Queen V. Wray, the court ruled

that the Canadian Bill of Rights, which provides for

the fundamental freedom of '"the right of the individual
to ......... enjoyment of property, and the right not
to be deprived therecf except by due process of law" did
not»change the common law rule of the admissibility of
illegally obtained but relevant evidence. Since the

Queen V. Wray states the common law as it is understoocd in

Canada, it is submitted that illegally obtained evidence

is admissible if relevant. It is further submitted that

the discretion of the trial judge in criminal cdses 1s

very narrow, so that Cansda presents the nsrrowest
discretion to the trial judge in the common law jurisdictions

already examined.

sasuf 20,




THE POSITICN IN AUSTRALTA

=

It is a general rule of Australian law that evidence
1s not rendered inadmissible merely because it was obtained

unlawfully or improperly. This rule does notr affect the

pro— s —— —

discretion of the judge to exclude evidence. An examination
of Australian cases on i1llegally obtained evidence shows that

whereas the general rule of admitting such evidence is upheld,

the courts readily use their discretion to_exclude such evidence.

In R. V. Demicoliggy, a case in which a blood sample
had been compulsorily obtained under the Traffic Acts for
the purpose cof being tested and subsequently used as evidence

in a charge of dangerous driving c2using grevious bodily harm,
:

the majority of the court heéd that such evidence was admissible

G (€ A Se 0 L4

but it should have been excluded in the judge's discretion.
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The position of Australian law on this point is further

illustrated by R. V. Garside ﬁg{ a case in which improperly

obtained urine sample was admitted on a charge of drunken driving

R.V. Payneaﬁ/, already presented in the review of the

Euglish authorities is an Australian case and it goes to show
that the discretion vested in the judges is readily exercised

in Australia.

From the examination of the above cases on Australia
then one can safely conclude that whereas the test of
admissibility is relevancy only, the courts will readily
exclude any evidence it deems particularly unfair to the
accused in order to afford the accused justi€e. The law in

~

Australia is therefore closer to the position in Scotland than

to that in England.



X CHAPTER _THREE

It should be noted, right from the outset that the Kenya Evidence
Act‘t is silent on the admisibility of illegally obtained evidence in
Kenya. This means that whether illegally obtained evidence is
admissible or not will be learnt by an examination of the other sources
of law.

The leading case from Kenya is Kuruma S/0 Kaniu V the deenz,
a case whose appeals reached .the Judicial Committee o{, theiPrivy Counéil.
Lord Goddard, giving the decésion of“the Privy Council, stated that
the only test in the admisibility of evidence was whether it was
relevant to the matters in issue and not how it was obtained. In
Kenya then evidence relevant to the matters in issue is admissible
irrespective of whether such evidence wwow

C dwba.

Lord Goddard, however, went ahead to state that"‘m doubt in
a criminal case the judge always has a discretion to‘f’gllow evidence
if the strict rules of admissibility would operate unfairly against
the accused"”. The application of this discretion in practice
is, however , very higly doubted as will be shown later in this

chapter. o

Phat Kuruma 5/0 Kaniu V The guom’lropranuts the case law
in Kenya castot be doubted. The case has been followed in all
subsequent cases on the point in areas where the law on the
admissibility of illegally obtained evidence is similar , &as
been shown in chapter two an*tt is expected the same would
apply to Kenya if a similar case came up. Wery unfortunately where the
case has been mentioned in East Africa it has been in connection with
whether a court can take judicial %;:;w that an indictment took place
whefe the indictment states, in the absemce of any challenge to this . §
i while it was also mentioned in connection with the discretion of a
judge in a criminal caus., In the absence of any subsegquent
pertinent judgement in Kenya, and bearing in mind the esteem of
Kuruma, it is submitted that it represents the position of case law on
illegally obtained evidence in Kenya.
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It would now be fitting to examine the discretion which
Lord Goddard said every judge has in a criminal case. Under what
conditions would the judge be called upon to invoke the discretionfg
The scope of this discretion can be determined by the failure
to invoke it in the rather unusual facts of the Kuruma case. The
appellant was an employee of a European farmer in Kenya. On his "day
off"” he cycled from his farm to his rcs’o/r_vﬂ:im along a route he
knew to be .rogu.lu!y patrolled by the police. He could have reached
his home by another route which was not patrolled by the police.
Regulation 29 of the Emmergency Regulations 6f Kenya, under which
he was arrested stated:~ £

any police officer of or above the rank of assistant inspector
with or without rgg,tg)tgaa and using force if necessary éan ----—-
stop R — any individual whether in a public

place or not if he suspects that any evidence of the

commission of an offénce against the regulations is likely teo

be found on such -~--- individual and he may séize any

evidence so found”.

While cycling home, the appellast was stopped by the police and
was searched by policemen who were of rankd uwgg _assistant inspecteor.
Mtitying_{qx;ﬁ the crown, they reported having found two rounds of
al;nunitioa and a pocket-knife in the appellant's possession. On the
strength of this evidence, the appellant was sentenced to death
for having been in illegal possession of the ammunition. ug’ﬁa s s o
pocket-knife was never produced in court, and the police ktbe search . T
had been witnessed by two people none of whom appeared in court as deias
a witness. Yet Lord Goddard did not deem it fair to exclude thi:%

evidence, even though the appellant was charged with a capital

offence. Q&

The view we then form of the discretion as envisaged by Lord Goddard
is that the discretion is extremly rarely used, if at all. It
should be noted that Lord Goddard's idea of discretion is based
on the décision in Noor Mohammed V .6 in which the
‘following words were emphasised:-




.

"If so far as ~=---- the circumustances of the case are concerned
they have only trifting weight, the judge will be rightto exclude it
(the evidence].

In The Queen V'Itg’, tbcvlucxpncndinloorm_dvaa,
which Lord Goddard followed in Kuruma’ the discretion was hedd to be
extremly narrow as is shown in chapter two. The danger that the same
may be hedd in Kenya is unabated. This becomes even more fortified
when we look at the Tanzanian case of R V Makindi’®. Here the Tanzanian
High Court guoted Xurums lnaofuughoawnam to admit or
exclude illegally obtained evidence is concerned, but the court went
ahead wum‘gg&wumo:mmmunmmmuczudo
the illegally evidence adduced stating that the court was justified in

refusing to exercise the discretion.

Only in RV qug‘u was the discresion exercised. This is a case
which followed g:__r_u—___i’_, and is a case whose history supports the
view above. The case was subsequently very strongly guestioned “.

The discretion is then shown to be non-existent. If nowhereelse,
the discretion should have been exercised in Kuruma' . It is then
submitted that whereas the law is that illegally evidence is
admissible if relevant notwithstanding the moge it was obtained in,
and that notwithstanding the strict rules of evidence the judge
would exclude it if it became extremly unfair to the accused, such
discretion to exclude it still remains ﬁaim/l_kgd. It actually is not
certain that such a discretion exists in praii_c:.

Throughout the above discussion it has only been mentioned that
Kuruma S/0 Kaniu V rb-m“ ONLY represents the case law on this point.
It is now proposed that we look at the case vis - a - vis some interesting
decisions from Uganda and some provisions of the conttitution of Kenya.

The Ugandan High Court has dealt.with some three very relevant

cases on illegally obtained evidence without necessally directing itself

to mm‘f




In Méhanlal Frivedi v R'®, the Ugandan nigh Court, following
Tajain xara v B*? ruled that for evidence of the search of a house
to be admitted where the search was based on a search warrant, it had
to be shown that the house searched was the house named on the search
warrant.

The second Ugandan case was Tenywa V Uganda- . Here an administrative
officer had arrested a man who was suspected to have stolen a bicycle
and had charged him under §. 299 of the Penal Code which had to be
read together with S. 20 (1) of the Upandan procedure code. For an
accused person to be convicted under S§. 299 of the Pendl code, it was
necessary to show that the arresting officer under 8. 20 (1) of the
Ugandan Criminal Procedure code was a policeman~ Sir Udo Udoma,
presiding over the Wfandan High Court, held that the accused person had
not been arrested by a police officer and could therefore not be
convicted under §. 299 ofibkhc Uganda Penal Code. It is submitted that
this was inspite of the relevance of the evidence which was, however
obtained in contravention of an Act of Parliament.

Very unfortunately the judges were not directed to the views in .
xunnln, but should they have been the reaction would not be far to seek.
It is submitted that the Court would have ruled that an Act of
Parliament ranks higher on thohécuctly of the sources of law
than judicial décisions. The court would then have arrived at the

same decisions which they made.

_1[, It is with this in mind that we now turn to the provisions of the
Kenya Cmtuut.toan . The relevant Sub-Sections of section 76 which

deals with entries and searches reads as follows:

76 (i) Except with his own consent, no person shall
be subjected to the search of his person as hés property
or the entry by others on his premises.

(2) Nothing contained in or done under the quthority
of any law shall be held to be inconsistent or in
contravention of this section to the extent that the
law in gquestion makes provision ~=-==--

(a) that is reasonably required in the interest of
defence, public safety, public order, public

morality, public health, town and country

____—
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planning, the development and utilization of mineral
resources, or the development or utilization of any other
property in such a manner as to promote the
public benefit.

(b) That is reasonably reguired for the purpose of
promoting the rights or freedoms of other
persons, and except so far as the peovision or,
as the case may be, anything done under the
authority thereof is shown not to be reasonably justifiable
in a democratic society. °
Kuruma 8/0 Kaniu V The Quoonn was based on Regulation 29 of the
Emergency Regulations. This Regulation states:

"any Police Officer ¢f or above the

rank of assistant inspector with or without
agsistance and using force If necessary =—ww—mwmwee
stop and search ===—=====- any individual whether in

a public place or not if he suspects that any evidence
of the commission &6f an offence against this
regulation is likely to be found on SUCR ~=w—mmmmm———
individual and he may sieze any evidence so found”

2 These regulations could only have qualified . 76 (1) if they
could be shown to fall under section 76 (2) a of the constitution. Being
emergency regulation they would seem to fall under S 76 (2) a and hence
qualify & 76 (1). But being emergency regulations, this would hdld
during -emergencies only and cannot be extended to times of peace. Indeed,
b ¢ 4 m?d would have been tried at any other time (rather than an
emergency) the emergency regulations would not have been in forx and k7
would then not have been based on such regulation. !!anya :zgmnw would
have been available against Xumzs then. The mgulai;:m- themselves were
not observed as the arresting officers were not of the rank of assistant
inspector or above and if the Ugandan cases are anything to go by the
accused would not have been convicted. /

In case lmrm'" was decided during times of peace, the relevant law

under which he would have been arrested is S. w criménal procedure



Code. The relevant part of $. 2a reads:~

5 2a: Any police officer may, without an order from a magistrate and

without @ warrant, arrest -

(a) any person whom he suspects upon reasonable groudds®&f having

: vy
committed a % offence.

E—

It is submitted that the above section is not as loosely worded as
the emergency regulation. For a conviction to be based on section 2a of
the Kenya Criminal Procedure Code reasonable @rounds of suspicion must
be‘shown. The facts in Kuruma, it is submitted, would not have pointed to ’
o » 2 ] 2 o { 7,.6‘ ( «SH\?\
any reasonable grounds of suspiaio?b b AR ‘9;\-‘« < 260D of (o
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"This constitution is the constitution of the Republic of
Kenya and shall hav(thé force of law throughout Kenya, and subject to §. 47
of this constitution, if any other law is inconsistent with this constitution
this constitution shall prevail and the other law shall to the extent
of that inconsitency be void”.

Section 47 of the constitution only deals with the procedure of
the amendment of the constitution.

It is therefore submitted that on the proper constrution of section
76 of the constitution as read together with 8.3 of the constitution,
Kuruma S/0 Kaniu V Ths gueen” is not good law in times when emergency ),
rcgq.lations do not p%?ﬂﬁna% It is furtaner submitted that even under emergency -

/| regulationSKuruma was Mly decided since the arresting officers were not

of the rank of assistant inspector gr above. WQ;&\‘ .
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RECOMMENDATIONS BASED ON PHILOSOPHICAL i\RGUMENTS
REACHED IN_CHAPTER ONE, POSITION IN OTHIR COUNTRIES
AND XENYA'S CIRCUMSTANCES

In this chapter, it is proposed that using the philosophical
arguments propounded in chapter one, mawguauw account conditions
and circumstances peculiar ko Xenya and hor people, reccomendations will be
made at what law would be most sultable foir Kenya as far as illegally
obtained evidence is concerned.

In chapter one it was congluded that the finle of evidence is to
ummmmmummm%mrmuuumy
difficult for the courts to ascertain wher: the truth in any given case
lies. rmm:-mzymm.ummmmuﬁ?wmtby
examining why involuntary confessioms cannot be admitted in evidence.

To justify the rule of admitting illegally obtained evidence if relevant in
Kuruma $/0 Kaniy V THE QUEEN ! Lord Goddari at page 204 distinguished the
physical or moral cempulsion from the compulsion rule. His assertion was
that the confession rule is based on the untrustworthiness of the
evidence obtained as a result of the inducument or pressure rather than
on a particular point of the self-incrimination principle. It is
submitted that this is not the true position, and the following gqudtations
from leading judgements will give testimony; to the submission.

In Chalmers V H. n.umu’,,mmcoom had this to

say on why involuntary confessions are exrluded-

"The accused cannot be compelled to give evidence at his own
trial and submit to cross-examination. If it were competent for the
police interrogation and cross-examination and to adduce evidence of what
he said, the prosecution would

* In effect be making the accused a compellable
witness and laying before th: july at
second hand evidence which cduld not be adduced first hand,
even subject to all precautionswhich are available for
the protection of an accused persomn at a criminal trial.
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It is clear from the guotation above that the courts exclude
involuntary confessions because they carry with them the danger
that an accused person might be led to incriminate himself,
which according to the law on procedure would be very unjust. This is stated
even more strongly in ogers V Richnond? In this case Frankfurter J
had this to say:-
"This is not because such confessions are unlikely to be
true [for in many cases indpedent corroborating evidence left
very little doubt of the truth of what the defedant had
confessed] but because the methods used to extract them offend
our underlying prineciple in our enforcement of criminal law:
that ours is an accufational and not: an inguistorial system ~-
a system in which the state must establish guilt by evidence
indepedently and freely secured and may not by coercion prove
its charge against the accused out of his own mouth —=—=—w—w=®

mmvmmﬂ‘, the court had this to observe -

“Because the state may dispense with a july trial, it

does not follow that it may substitute trial by ordeal. The
rack and torture chamber may not be substituted for the

witness stand. The state may not permit the accused to be
hurried to the conviction under mob condemmation -~ where

the whole proceeding ds but a mask - without supplying
corrective process --—--- The state may not deny to the accused
the use of counsel ' - Nor may a state through the

use of its officers, contrive a conviction through the pretence of
at trial which is in truth "but used as a means of depriving the
defedant of liberty through a deliberate deception of the

court and the july by presentation of testimony known

to be perjured” . And the trial is mequally a mere pretence
where the state authorities have ccmtinued a conviction rest ' g
solely upon an .Nbbbtd.uod by viol e e

Coercing the supposed state's criminals into confessions and
using such confessions so coerced from them against them has been
the curse of all nations. It was the Chief imflquity, the
svmming infony of 405 stas ehimbes snd Laguiiion st other dinilar
institutions —=w===- , The duty of maintaining constitutional
rights of the person on 'trw for his life rules m mere rules
of procedure”.
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The argumet that the lawv of evidence seeks to arrive at justice
rather than truth will be coneluded by citing the words of Kravs J ° in the South
' African case of R V Maleleke® - He had this to say:

'm&mu'cﬁmﬂnmumeuwum
accused person to commit himself out of his own mouth, that it
might open the door to oppression and persecution of the worst
kind, that is is a negation &f the liberty of the

subject and offends against our sense of natural justice and
fair play public policy demands that the
administration of justice shall be free of suspicion, and that
the courts, which are the bulithrfs of the liberty of the subject
should not connive at o even ignore, anything which might,

as Best puts it, pollute justice at its own source, and destroy
the confidence of the community in the indepedence of the courts,
especially as the executive authority is usually entrusted with
the prosecution of persons for alleged crimes ~~=e---- [ To admit
the evidence] would be tantawount to adopting the obnoxious
principle that the crown could avail itself of and connive at the
commission of one crime to prove aunother. The detection of
crime has become a sifence in itself and criminals are and should
be brought to justice without resorting to methods which open thee
door to violence or which would tend to reintroduce the

u?n.l system of torture on the rack”.

deed more said on thés§ Kenya should then adopt such a stance
as will enable our courts to dispense justice so that the trials will be
seen as just. It is with this in mind that it is very strongly reccommended
that the competing interests between the state ¢o use available evidence, even
if illegal, to maintain secuzrity, law and order and erder |
and the individual to safeguard his rights, should be resclved in favour of
the individual. The courts should not only do justice but justice should be
seen to be done if the courts have to retain the image of being bulwarks of
the liberty of the individual.

In justifying the rule of admission of illegally obtained evidence
as stated in Kurums 5/0 Xaniu V The Queen’, the courts give as a remedy
inter alia that the accused person can sue the officer who is at fault or
that such an officer could be prosecuted at the orders of the trial
migistrate. It is submitted thatlhis argumest is of very little persasive
authority, if at all, in Kenya'Firstly, a vast majority of ZKenyans awe
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are unaware of their .logu rights, and especially of this tight fm This
problem becomes even more real when owe consinders that there is very
utmlumnyofwmhnmdwtlwu righgs.

At any rate, even i.f the people knew of their right°not many would
exercise them. These is the high cost involved in legal proceedings, which
many people would not afford. Secondly, there comes the complexity of some
of the cases and without the aid of counsel some cases would be difficult to
prove. WNoting that there is no provision for free legal representation,
and the high fees charged by advocates, how would such cases be proved by the
legally untrained and not-afi'luent cétigen 7 Thirdly, there is that fear
which most people eguate with the courts.e Given this fear, and the lack of
a clear prediction of what the outcome of the case would be, it is submitted
that not many people would wish to venture into court action. The effect
of all this is that such remendies would be non-existent in practice, and can
therefore not be reccomended for Kenya.

Turnigg to the suggestion that 8gring police officers can be
prosecuted at the instigation the courts it is submitted that this is
a remedy which would not get off the ground. Ome police officer would,
naturally, reason that he might well be the next victim and given the
sympathies from such an officer, prosection would be half-hearted.

It would well be that the English adopt the position in Kuruma'
because they have enough confidence in their police force to warrant
such a position. But what about the Kenyan position? Ours is a small
police force which took over from the coloniel police force, and whose
highest ranking officers were policemen during the colonial period. This being
the case the training is such that even though the worst sbbacities
of the colonial police officers are not emphasized, they are trained on the
same lines. It should be noted that during the colonial period the Africans,
who were the main police vict.ims, whre regarded as beigg sub-human and like

Sub-lmnans they weve trested. The submissicn fuve is thet our police
force has not rid itself of the colonial hang-over so that the

muummxummeww%w
gnﬂtyhuhanmw Hdence on arrest, it is common
for a suspect to be physically mistreated. This could be shown by the many
mbMMmtrwtswiw-trw-. Though covering a
seemingly different area, the readiness with which our police officers shoot
suppects on the flpmsy ground that they failed to stop on orders to do so
gives a pointer as to how much confddence we should give our police force.
The submission here then is tlhat our police force cannot be relied on very
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mu
much and present rules should be interpreted strictly in order to at least
improve the force's propepsity to observe these rule®™.

It would how be fitting to examine the judgement in Kuruma S/0 KANIU V

752 QuEEN’ taking into consinderation the time at which it was passed, and
the judge who passed it. m’mmmdntatmwmmxanya
a severe waq of liberation raged on and when the British would have done
anything to stop what eao.lmilmdamm%\mmymof
Kenya Emsrgency regulationiwere applied. The courts at that time were
being used by the government as instrumentsein the bitter
struggle so that persons charged with offences pointing to connectioncwith the
freedom fighters would be lucky to escape sentence. History bears testomany
. to the fact that at this time very many Africancwere sent to the gallows by
courts which were manned by non-blacks. The bitterness against the MNay Mau
was not nursed by whites in Kenya alone, but it extended to Britain. The aim
of the courts - in Kenya and in Britain was to destroy and defeat the
freedom fighters using any means available. xnu'mm is a case in which the
accused was charged, in essencé, with having connections with the

freedom fighters. It could then be understood why the decision in this case,
. curious as the facts are, was left the way it is. That a decision passed at

such a time should be upheld as good law in indepedent Kenya is unimaginable.

The argument above is reinforced when we look at the judge who
passed the decision and laid down the law - Lorrd Goddard. It is the same man
who upheld the conviction of Jomo Kenyatta as a Mau Mau “terrorist”
despite the very clear lack of jurisdiction to try the case by Thaker, the
trial magistrate. The following statements by Lord Goddard and observations
about him while he was on the English bench will show us what sort of man he
wass |

'mmﬁmhmmfam;:ctm-victmthufum
W\guu? "I have never yet understood how you cam make the
criminal law diterrent unless it is phaitive. The two things,
seem to me to follow one on the other". ,
"The age-long causes of crime are still there. They are the
desire for easy money, greed, passion, lust and cruelty.

"If our criminal law is to be respected the public conscience has
to be satisfied, and it vl.u m be sstisfied if gross

al
violence, and sometimes wazaunummwu.
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way that will satisfy the public. There are old people who go
trembling to their doors at night".

Mr. H.M. Kent of Worthing had this to say:-—-
¥ ewwwe I gan vouch for the impressicn he made while he was
{-€] on the British Public and on me
that Goddard stood for what the public would and that was
that human life was to be protected, if necessary, by

viguour; that the growing tide of criminality
was to be vigourcusly withstood ==w—ww==mewe @

\PV'W ®

That was Goddaxd, m.%ut&n:uawma‘nwm
Government that was fighting the mau mau ané you will understand why the
discretion he talked about was not invoked. Q‘maxwmmmm

mbauuumumtnalmm.

In the third chapter the importance of the Kenya constitution was
emphasised. The spirit of the constitution, and for the purposes of this
paper, chapter five in particular, should be given effect to. Just like
in America, we should give effect to this whe highest legal 26rm in the
land so that due recogpition of the constitutioneal rights of the
individuval will be given. It is due to this that it is reccomended that the
mgnmmum The American judges have not restricted their
analysis mhmmmum but have themselves ranged broadly,
relying on general principle of reason and of equity, and.  the
traditional role of the court of maintaining a fair state - individual balance.
nmmnewmummtmnum«mmmm
eriminal cases in practice is doubtful. Our courts, bearing in mind their
tendecy to 'ape’ the English courts would deny such a discretion to the
individual and the individual would redly be at a loss. Soosiont’ Sussseiss emt
South Africa have mgtigated the injustice by liberally applying the
discretion: Failure to adopt the American position would really place the
liberty of every man in the hands of evepy pebtiioffice,.

ndmuwmtaaahqmiuanumhwmw‘ram
for criminals. Such cr¢ticism overicoks ofcourse, that the tenderness is
not'for the rights of the criminals but for the rights of accused persons, an
unmeassured propotion of whom may be innocent. In answering the charge
mcm«mmammt«-mu-my-muw
Clark J. wumvwo that this might sometimes be the result
"but there is another result - the imperative of judicial integrity ——=——w-



The criminal goes free but it is the law that sets him free.” He further went

ahead and quoted a passage from Olmsteed V United Statas‘u

0
"Decency, security and liberty alike demand that the government

officials shall be subjected to the same rules of conduct that are |
commands to the citizen. In a government of laws the existence of the \
government is the potent, the omipresent for good or for’ill,

it teaches the whole people by its egample. Crime is cmt‘jngious.

If the government becomes a law ~ breaker, it breljds comtempt for the
law., hit invites everyman to become a law unto himself, it invites
anarcly. 7To declare that in the administration of criminal law the end
Jjustifies the means ~ to declare that tbc government may commit

crimes to secure the conviction of a private criminal - would bring terribl
retdpution. Agaimi that pernicious doctrine this court shall
resolutely set its face". '

All the foregoing leads to one conclusion - that clearly the American

position is the most suitable for Kenya, given the fact that bothdof them have

WS\'\J‘\VJ’Z‘Q
a constitution in which the rights of the individual are enshol—wed,/such

problems peculiar to Kenya as unreliable police force and the largely i
legal.ly unaware citim, the curious conditions as surround the |

judgamt in Kurm'ls, the great doubt that a discretion to exclude evidence

really erists, and the overall funcition of courts - the role to dispense
Jjustice to accused persons. It is therefore reccomended that the American

position be adopted in Kenya.
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