HEARSAY - A RULE OR & MNYTH,

Dissertation Sytmitted in
Partiel fulfillment of the requirements
for thé LL.B Degree, University of Nairobi

By
ANTONY N. NGUNJIRI

Noirobi September, 1982

@EYERSITY OF MAamee
" LBRARY

B,




Acknowledgement

My sincere thanks goes first to Mr., 4.G. Ringera
my Evidence Law teacher and Dr. J.B.0. Osweng my
Supervisor, two good men to work withe«

wa e Labev Sevae

Secondly thanks goes to z2ll those ladies who
helped in +tyving this dissertation and especially
Jeniffer for her timg,patience and endurance , I
could not heve paid for.

NGUNJIRI



To Cyrus lggngi who storted it,

Ngugi my brother ended it and
Wambui Ngunjiri my mom - who was not there.



TABLE OF CONTENTS

Introduction P 2
CHAPTER I P 4

A Procedure and Evidence
Before the Evidence Acts P 4

B Introduction of law of Evidence and
its application in Kenya with special
refepence to Native courts and

Hearsay rule P 7
CHAPTER II P 14/
A Hearsay - the rule P 14
B THE Exceptions to the Hearsay rule P 21

(i) dying declaration P 935

(11) statements made in the ordinary

course of business P 23
(iii) Declaration against interest P 25
(iv) Declaration as to Pedgree P 27
Declaration as to reputation
and character P 28
(v) Evidence of previous judicial
proceedings P 31
(i) statement in public documents _
and ancinet documents P 32
(yvii) Admissions and confessions P 35
_(yiii) Statements received as a part of
'res gestae' P 27
CHAPTER III P 46
A HEARSAY-A rule of a myth ? P 46
B Conclusion P 57
C Recommedations \P 58



ABBREVIATIONS, LAW

REPORTS AND JOURNALS

LAW REPORTS

A.C

ALL - E.R.
Cox. C.C.
Cr; app. R.
E.A.
E.A.C.A.
K.B.
K.L.R.
T.L.R.
Q.B.
W.L.R.

Legal periodicals

A.L.J.
Columb L.R.
C.L.J.
Calf, L.R.
Cri. L.R.
Harv. L.R.
Howard L.R.
IOWA
J.A.A,
J.A.L.
L.Q.R.
M.L.R.

New L.J.
New York L.R.
S.A.L.d.
Yale L.J.
Yale L.R.

- Appeal Cases

= A1]1 English Reports

= Cox Criminal cases

= “riminal appeal reports
= East African law reports
= East Africgn Court of Appeal
= Kings Bench

= Kenya Law Reports

= Tanganyika Law Keports

= Queen Bench

= Weekly law reports

= Australian law Journal

= Columbia law review

= Cambridge law Journal

= California law review

= Crimianl law review

= Harvard law review
Howard law review

= » I O AL. Review

= Journal of African Administratic

Journal of African Law

= Law quarterly review

= Modern law review

= New law Journal

= New York law review

= South African law Journal

= Yale law Journal

= Yale law review



TABLE OF CASES

A.GV. TNyali (1955] I ALL. Z.R. 644

Agassia v. London Tremwazys Ltd (1873) W.R. 119

Bessela v. Stern (1877)

N
i Q
»
bl
»
Frd
.
o
G
N

Commissioner of Customs v. Punashand (1061) Z.4. 303

ComptrolEr of customs v. Western Zlectric (1965) 3 all E.R 549
Eerubdguyi ve Nigeria (1031) A.C. 662

Gichunce v. R (jo72) Z.4A. 546
i\}ﬁ )}J‘\& 1 [0 S

Gvae bin ¥ilimo V.;bin I"’Uti {1?3\:> T.L.Re 403

Haza v. R. (1084) E.A. 476

Heine v. Getbrie (1880) 73 Q.5.D. 818

Homes V. Teyman (1934) @llE.R. 85

Johl’l akindi V. R, 166 : E.A. 327

John Shaw v. Shaw (1935) 2 K.B. 113

Kigecha Chunga v. R. (1965) E.A. 773

{

™

Luruma ve R, (1968) IE.A. 347
Iioyds v. Powell (1914) A.C. 773
Ledha v. Patel (1960) L.A. 38

Lokoye v. Uganda (1068) E.A. 332

Melcomson v. Qgea (1963) 10 H.L. 592

Nyers v. D.P.P. (1965) 4.C. 1001

P
2y

Omichund v. 3aker (1774) Willes 538

Oriental fire & General Agqe., v. Govinder (19

(&)
Xe]
~

a‘:.-&‘;‘ 116



Patel v. Com-troller of “ustoms (1965) 3 all.

Queen v. Churdhwardens 121 E.2. 897

Queens drycleaners V. Z.A. Commurity (qo072)

R. v. Willis (j060) I W.L.R. 55

Re ve Deki (1060) Z.Ae 34

A}

R. v. Rowston 10 Cox 25
R. v. Maselio (q067) E.A. 335
R. v. Srilsbury (1°35) 7% C & P 187

R. v. Bendingfield 14 Cox C. C. 341

R.v. Awzthi bin Al1i (7009-1910) 3 X.L.R. 88

R, v. Ralph (q075) I Q. B. 007
R. V. 3rabin % Cthers (1947) E.A. C.a. 80
Ratten v. R (1972) Cr. App. Rep. 18

Re Djambi Rubber estiate (1912) L.J. 631

Subramanivm v. D.P.P. (1966) I W.L.R. 965

Surujpaul v. R, (1959) 42 Cr. 4pp. ‘ep. 266

Sturla v. Freccia (1880) 5 =pp. cases 623

Teper v. R (1952) A. L.. 280
Thody v. Thady (1064) P. 181

T,,vkey V. Oldbury Urhan Council (1912) I

-y

_" . i(.

e dse

317

59

229



INTRODUCTION

In any modern political society, the vrocess of dispute
settlement lies in the domzin of the courts or tribunal =sstablished
for this purpose only. No matter what dispute there is, be it
between the state and individual or between individuals, to settle
this dispute, the court or tribunal will have to come to a decision
based on the Evidence adduced before it and the decision must be on
the factswhich were in issue.

To settle disputes, then, Evidence must be adduced,
The 1l:-w provides the procedure 62 be followed in thig and this
law is,; “the law of Evidence. In Kenya today with similar if not
completely ipfdentié®l law of Evidence with Britain, there is an

accepted princigél that'a peorty to litigation canrot: adduce Evidence
from his" witnesses  of something that witness heard outside the court
“to prove the trutld of:such statement. .
7 -o(—’/-‘ AN

In my dissertation therefore I will look at the problem not
with cross on Evidence or any other textbook held high in my hand,
but like a reasonalbe student of law trying to understand Hearsay
in the Kenyan Context. I will therefore try to refer mostly to
relevant sections of the Kenya Evidence Act going to the treatises

and case law only for guidance.

The present law of Evidence in Kenya was imported lock, stock
and barrel from Britain and there is a temdency to up date it by
amendments if there is change in British law. But is the law of
Evidence relating to hearsay Evidence fulfilling the qualification
laid down by Lord Denning in A.G. v. Nyali (1956) 1QB1 that it be
under=tood and ve respected by people of the importing country.

I will divide this dissertation into three chapters. Chapter
I will deal with rules of Evidence and procedure if any which
existed in customery law with emphasis on Hearsay. It will also
deal with imtroduetion ofrthe.law of Evidence and its application
inwKenya with special reference to Native Courts. The reason is

-uthgt to understand a concept it is advigable to look before and
after it.




Chapter II will desl with the rule itself, with a fzashback
to the history of its development and its exceptions. I will
deal with a lot the exceptions as possible but one thing I am
sure is that I will not be exhaustive on the requirement for
admissibility of any exception for I will be concerned with the
extent each is an exception to the hearsay rule. Wigmore tried
to be éxhaustive, he wrote 1760 pages of material on the subject
and failed.

2 In p§ chapter III, I will jook at the reasons for the
misundertanding of the rule directing myself to the problem of

»

what really is Hearsay. This will require looking at what leghl
commentators think of the rule and ~h=zt should be done about it.

The History of the rule will only be dealt with only so far
as it helps to undertand the rule, so— will be the importance or

Justificetian given for the rule.
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CHAPTER I

A Procedure and Evidence before the Tvidence Agd

( : e :
Kenya “nabi-omed legal system is plurgEEEE;c and, as with most
Frican countries todzsy, three main strands of law can be

dlocerned, reflecting the impact of different political, social,
relig 1?ls§und economic forces. TFirstly there are the genera
laws, oéged on and influenced By Buropean ideas and methods,
secondly there are the indigenous custocary laws of the African
tribes, and thirdly religious laws relatinzg and limited to
personal mattéis\)

The rule agzinst Hearsay Tvidence is fundamentally & rule of

e [ -~ R

procedure and accepted’zs a rule of “videncg, to understand it

e
then its) better to go back to the original position - %o our

N o .
customary laws. In our customdry law we never had any rigid rulé
P}i of ‘procedure to be followed in 1%3ﬁ~~u10n and even after the
W & : . . 3
£ adoption of the Engllsh-law 0f Tvidence, this remains the case
Y

and reason why most of our peorle do not understand the cases

£

which to them seemed strong and lost. This is due to the fact tha

8x

customary law was not administered by courts manned by lawyers
with foreign legal training but by respected elders versed with
the laws and philosophy of the peoplez. The law of procedure was
generally of less importance crucial for the decision of the case

T

.
Mg

than it is in English-law.followed today, in other words a party
was:tikely -to logse his case becagude of certzin technical error in
plesding or a certain Evidence was inadmissible, the law of

30

Allot says that it is mistaken t0 =zay African customary law

Evidence. as a part of the law procedure was O0f less importance

had no basic notion for rslevancy, adrissibility and the weight to
be attributed to any kind or particular Evidence. The only thing
was that African law did not have any strict and inflexidle test
a8 to what was or was hot relevant evidence. ¥ost Lvidence was

admissible bhoth Hearsay and direect svidence dbut dlfLe::n';€§be .
of cogencxwa 'attached to-different types of Tvidence

Though there was no strict rules of Tvidence as reg rds
relevancy and admissi%ility there were in 5%
applying checks and 3;1120905. The fact which was observed by
writers on African la n6 is that in customary ligigation the parties
told their stories at length with little or no interruptions and
hearsay Tvidence would be admitted, while the practice seems
intote¥able angd misleading to



. %o European educated lawyer, inadmission of what is Hearsay evidence
ConvlrySan s : .
" puzzles the majority of the people not convercant with the law, Allot

says that if the practice is understood it was harmless. 66(3)

The absence of strict rule for the exclusion of inadimissible
Evidence (is not) was not the unnitigated evil as often alleged to be
"Justice® said Hewsrt C.J. "must not only be done but must manifestly

be seen to be done"e. In customary law there was no technicel rules

1

of hearsay, a2 litigont-was given his full day in court, he could use
records of folk wisdom. The test for =zdmission of any IZvidence even ...
hearsay was whether it was reliasble, probstive and relevantg. Justice

anologies the undisrens=ble and tre:.sured asset of the unwritten

was simple and flexible with no elaborative codes of »r:ocedure or
Evidence though of cour:e there were procedural and Tvidentiary rules.
Flexibility was to be observed not only in the ease with which the
African courts avoided the procedural snags that often give English
justice a bad name but what maybe called arbitrary appresch - of Justﬂé%

& In non-African courts which we have today in Kenya, the law of
Evidence is the English and no conce:ssion is made for African ideas-

f what is relevant or admissiblell or African way of finding facts.
This has led to some bedevilment on the part of the unsophisticated
iAfrican,who comes before such a court unrepresented, to him the legal
:bpaeess will appeer 8 mysterious game played under unintelligible and
unpredictable rules, where the outcome of the procedding is a matter of
ch:ance.12 The Africans understanding of the English law of Ewvidence
isrmeagre and without the zdvocate he seems lost.

Under Kikuyu customzry law, the primary purpose of the«judicial
process was to mesintain peace and stability in the societylj. Also
under customary law the sdministratism of justice was very important
and very close to the hearts of the peoplel4. More over although the
African had a clear concept of aspects of the law, law to him was not
formulated in rigid rules but consisted of a number of guiding
principles by which the administration of justice had to be steered.l?

The whole social setting and relztionship of the parties znd their

" position in the comrunity were taken into consideration, and in the
interest justice rvles vere sometimes thrown overhoszrd.



"Their evidence KEQgether with evidence of

any of their witnesses] was heard. After

this the case was opelr 10 general discussion

by those presentg. N,ormally the hearing

was in public and any one could express an "7
ovinion on the points raised, or on the issue . |

m

o

The court also concerned themselves with the history of the ,
relations between the litigants and the balance of right and wrong
in the dezlings with each other. The court did this because the
wltimate aim of its adjudicstion was not the disposal of the
immediate issue only but to procure Hgrmonicus @ relstionship of
betweig the parties and pronounce on the balaunce of justice between

them.” .

The English law of evidence is bogzged down in technicalities dati
dating back to the exigencies of guite different and now vanished
gystem of trial.l9 This is whot was imported into Kenya. It is
clear in customary law that though little evidence was ruled out
initially as inadmiseible traditionsl judges did distinguish sharply
between Hezrsay and direct evidence.QO Except maybe in cases where |
Hezrsay would have had a great prejudiciazl effect it was admissible
thoigh the weight it carried depended on particualr circumstances of
the case. TUnder many custom-ry laws justice couldn't be based on

21

hearsay but hearsay evidence was specificzlly important in regard to

ancient rights where it equates traditiohs.

It is unfortunate that the general law of evidence has not been
influenced by African ideas. Allottsays th=et it can be plausibly
argued that mode of eliciting the facts of a case would he usually
more effective in an Africar society'than English. The colonial high
courts did accept this, and on appeals the court of appeal attached
great weight to the native courts finds and there was an Indirect
sought of =cceptence. Allotfsays:

"The native court was in the best position

to know the probabilities of the matters, the
way of life of the people and whether the
witnessew were telling the truth or not. So
traditional method of finding out the truth

and weighing the evidence could still be
employed and received", 23

There is evidence that rules of evidence like the hearssy rule
had been accepted not to apply to native courts in early Colonial

History.24

PR e |



B Introduction of Leow of Evidence and its application in
Kenyva with speeial reference to Native Courts and the

Hesrsay rule

It was a settled principle that where “ritish administration
went and established:.themselves, they gave recognition to anybody

of law already exisg 18 in the couhtry concerned. This did well i1
governing the hgzizgs«but because 0f the influx of - hltes aniathe

need to colonise uhemcomn@e tely, the customary law was

by introduction of English law, English law being confirned to the

colonists but the natives being subject to both.

The English law consisted in the first instance of the common
law, doctrine’of equity and statutes of general application in

force in England on 12th August 1%0725
sions whereby courts could administer customary law was by article
52(0)26, but the governer could azbolish the caurts, ¢od1fy the
native, rules to conform to humanity and justice. The conditions

Formal st:tutcry pProvi-

and limitations to applicability of “us+om0“y law rel=ated to the
substance of the law itself and to its applications i.e. the class

s

of persdns and situations to which it was applicable

"In all civil and criminal cases to which
natives are parties every court coeyig By 20
shall be r"U.lded byt ve . IBw .. "27

The common law and doctrine of equlty and the statute of
general epplication were to be in force in ths pretectorate so far
as the circumstances and the inhabitants allowed and the limits of
her majesty jurisdiction permitted and such gqualifications as the
local circumstances rendered necessary.

“PFor expediency, and because of lack of a relzvant statute of
general application, the Indianievidenceiact was by article 11(v)
of 1897 order in ¢duncil made appliczble to Kenya. The Indian
evidence act 29 had been a codification of the English law of
evidence for British India and when it was received, it was receive
lock stock- end barrel as a Kenyan law without any amendment not
gven huv1nb ﬂnto consideration the difference in social backgrounds
between the tvo countries.



The colonial govermnment tried to keep the received Twidence
law at par with yi#h the law in Zngland with severzl amendments.
The 'most import=nt being that which wes necesszted by the decisior
of Woolmington v. DPPBO, This was to put the burden of proof in
criminal cases on the orosecutionBl

The Indlan “vidence act had al-o been amended in 191532 to

make it cdmissible for srevious convictions to be given in

evidence if it would affect the sentencing there was & temporary
imme gency amendment in 195233, and also that day's section 25
#odays section 29 34. In 1959 there was an amendrent to make
Bankers Books adm1331b1e35 In the same year.Indian Evidence aet
section 25 was reamended to read exactly as Kenyas Zvidence act s¢
section 29 36.
(963 3

In 1953 the Indian Zvidence Act 1872, with the half hearted
anendments done to it was repealed and replaced as far as it
applied to Kenya by the Kenya —yidence Act 19€3 37. The present
sec 3(2) of the judg@&ture act 3% re enscted srticle 20 of the
Zast Africa order in council but limited customary law to civil
cases. The ouestlon still remains whether the Tvidence Act

]
applied to Natg%eo =R el q?% it did how far.

Barly in 1953 Conference on Native Courts had come to the
conclusion that the native courts must be encourzged to adopt as>
soon as possible the English basic rules of procedure znd
Evidence modified as necessary to suit local conditions39. This
suggestion was made in ignorance of a court decision which held tl
that the Indian evidence act governed all procsedincs before
courts in Kenysa. This had been held in Shulum v. G..,1uam (7047)
E.h£.C.As 3 2 the judge in that case said at page 37.

"I only desire to say in respect to this
ordinance (Application to Natives of
Indian Ovdln:nce40 No.2 of 1908) that in
my view it has no application whatever

to the Inidan “vidence act for reasons
that the act applies to courts only and
not to persons. It applies to all judicial
proceeding in or before any court. Every
court is bound to give effect to the

3 provisions of the act in roceédings before
‘ i,

T

The judgé was in short saying that the evidence act applied
to Native courts and Khadi's courts.




This was over ruling the case of Nohamedy Salim 6 E.A.L. o1
which had 1lz2id down that the Evidence act didnt apply. It

appears that up to the Abolishion or call it intergration of
) 41

native courts to the national court structure, customary law
jure. In 1960

there was a recommendation that simple rules of Evidence and

cases were seen to be lacking in evidentizal proce

procedure be introduced which in the early stages was to act
like guidance ra*her a code to be strictly followed and among
the rules was thzt Direct evidence was to be preferred to
Hearsay42. The same conference had submitted incorrectly and
erroneasly that the Tvidence Act (Indian Tvidence Act) gid not
apply in African courts 3 but it had pointed out that this was
a strength not a wezkness.

The proviso in section 3(2) of the Judicature Act that
customary cases will be decided accordins to substantial justice
without undue regards to technicalities of procedure would not
allow inadmissible hearsay because section 2 Kenya ZLvidence act
provides that the act applies in all proceedings other than in
Kadhi's courts. Were it not so rrovided, I 40 feel that in
courts today which would enforce Jjustice and morality as
understood in England44~would find rece%gfs 0f hearsay Evidence
repugnant to justice and maybe“horalityl But one writter has
pointed out that a customary law rule of procedure not
compatible with ZEZnglish procedure does not automatically fall
within the repugnzance clause45. Customa courts were generally
permitted to decide suits at customary law although superior
courts could upset their decision on procedural grounds. I have
not come across & decision dealing with hears iy on appeal from
custemary courts - for ths fundamental principle remained that
procedure was not contrary to natural justice merely because it

. . 6 % . .
was forelgn to English law4 and this was followed with great
caution 46(a)
D .- 47 . L e aes
Lord Yenning”™' had pointed out that the British common law
has many priaciplsfof mani fegt jucetiee and good aenée which can

be applied with advantages to people of every race but he akso
added after evaluting the needs of common law that the people
should hzave a law which they understand and respect and the
common law cannot fulfil this role without considerable
gualifications.,




It is evident from our g%idencegépt that the evidence law
took nothing in “terms of principles from our customary law.
Bverything is wlien, and most of gll the hearsay rule. . Customar
law is an intergrael part of the In@ligenous way of life in Africsa

and it is as Lord Atkin said48, "It is the assent of the commu=i
nity that gives it it'eg validity for without their recognition
of it as an obligatory rule of conduct it could not be regsrded
as a customary law.

Hesrsay was ‘not recognised in customary law and even after
the intergration of the courts the magistrates mostly those not
trwlned as lawyers and the people to whom justice is disp:cnsed
do not understand what is really Hearsay. In Rex ublic of
Tgnzania V. Francis K10k149» there was an ap:eal ageinst the
magistretes judgerent and smong the grounds was thast he

adnitted Heersay the court held:

"The evidence of who went to Emali to secrch
.and leak for one David from the anpellant
“alléged he had bought the trophies and who was
n8ldeged to be a licenced dealer and to have
an export licence was direct evidence as to
the search end failure to find Davidc gnd not
Hearsay ........Hearssy would only be; the
content of what thé erid witness were told
by a-person they imiterrosated®,

In my stay in the Law Courts at Thika during the fourth
term of (Ogtober - November) 1081, it came to be evident that

AdmkiHearsayzin most:- of . the time is regarded and- taken to -mean
W
A“wduh%jteral hecrsay. ”henever:a'witqess szid he said he was told,

™ the court would brinZ him back.to what he s w, heard or did if
Bowmtly ©ka_Lie— s eak Aol = e

B « the prosecutor does not do it esrlier. Another thing I noticed

S B

wk - ®was that t6 the witness, evidence of what he was told was Or¢

i 21 10 [ EEE S,
- outside the ambit of hesrsay to them. No underben¢ed party woul
—————— e ——
even think of objecting to production of docunent written by
somebody other than. by the producer - docurentary hearsay.
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CHAPTER II

A HEARSAY - THE RULE

The Kenye Evidence act which embodies the Kenya law of
Evidence does not refer anywhere to hearssy. The nearest it
comes to refering to it is when Direct Evidence is defined by
sections 63(2). section 63(2) provides that "Direct Svidence"
means - ]

(a) With reference to & fact which could

be seen, the Ividence of a witness
who says he saw it;

(

(@]

) With reference to a fact which could
be heard, the Evidence of a witness
who says he heard it;

(¢) With reference to a fact which could
be perceived by any other senge or
any other manner, the Evidence of a
witness who says he per@eived it by
that sence or any manner;

(d) With reference to an opinion or to
the grounds on which that opinion
is held, the Evidence of the person
who holds that opinion or, as the
case maybe who holds it on these grounds.
Hearsay stripped of its legal and technical meaning is
understood by the layman to mean just what it says: to Hear
and then say what you heard. But Hearsay in law means more than
that. It was succintly defined by cross as:-
“"Express or implied assertion .f persons .
other than the witness who is testifying -
and documents produced to the court when
no witness is testifying - they are
unadzissib%e as Evidence of that which is
asserted".
The rule as it is seen zbove applies "poth to orzl as well
ag to written statements. The rule h=s never been completely
- and authoritatively formulated and writers 2iffer in points
of detailz. There are two different situastions where the
Hearsay rule applies, that in which the maker of the statement is
called as a witnessS. and that in which he is not called.
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The first is not hearsay properly so called and it applies when
the court prevents the proof of consistency as well as facts
stated by a witness, b the giving of similar statements to
previous one, ercept where the statemenis reception was a part

of the 'res gestae!
g -

The Heorsay rule was epunciated in the case of
Subremanige v. D.P.f(1056) I 7.L.R. 05 and #¢ reinforced in
R.V. Willis (1960) I ¥.L.R. 55 at page 58 g

"Evidente of a uta’cement mzde to a witness

by a person may or may nrot be Hearsay. 1t

is hearsay and inadmissible when the object

of the Evidence is to establish the truth of .

what is contaianed in the statement. It is not
hearsay and is admissible when it is proposed

to egtablish by the Evidence, not the truth of
the statement but the .act that it was made".

The:Hg=rsay rule does not forbid the proof of what somebody
said out of court. What i¥ does forbid is the proof of a fact
by what somebody said sbout the fact outside the court4. So
whether Evidence is ngrsay depends 'on what the particular
Evidence tendsto pro&e. ;

/ Anysfact whi ch is'déglcred to be irrelevant by the Kenya
Eyidence Act (K.Z.A.) i inadrissible and sny fact which is
declared by the act to be admissible can not be held inadmissible
by virtue of any rule of English law. For this rezson the Englisl
common law rule against hesrszy is not 'per se' a part of our
laws. But this does not mean that what amounts to hearsay unde:
that law shall be or will be ~-drissible here as a certainity. In
practice objections are not resar.

Although the exaect scope -of the rule is a matter of
controversy, it is clesr=that the efiect of the-rule is to
préhibit certain orsl ‘or written statements of a person other
than the witness who'ie giving evidence being trezted as Evidence
of the truth of that whiéh is asserted in the statement aﬁd
notwithstanding the fact that no better Evidence of the Tact
stated is to be obt: 1ned7 «In the Kenya case of Kigecha 1
vR® the police had been informed thot the zpplellant who had

disguised car and was zrmed with 2 siri was in the process of

committing a felony, on a charge of being armed by day with an
intention to commit a felony, the prosecution adduced Evidence of

the informer but refused to name or c=ll him as a witness.



On appeal gquashing the conviction, the court said;
P a & s

"In this case the informer whoever he was
may very well have given true information.
Very possibly this-disguised car: was to
be used to cormit the felony of robhery. The
driver of the car, the appellant, very
sgibly was a part to that felonious enterprise
very possibly the simi which wze under the sgif
was there to play its part in the robhery.  But
the knowledge which the court below héd of this
felonious enterprise was derived fr what a
ergent of police told the court an unc@lled
unnmmed and ungsworn individual -had told him
without that hearsay —vidence the court below
mnn?d have found 1+ dl icult r not imﬁo ible

: ~ ~ = 0 °
In Potel v. comptoller of customs, O the appellant was
cherged with making & Talse declorstion on customs entry forms

declaring the origin to be morocco, he had declered the origin %
be India on each outer bag was the appellants business name, in
the innder bag was written 'produce of Morocco', the burden of
proof concerning the place of origin of the goods lay on the
d@fence-on apreal the judicisl Aommitteeof the privy council was
asked to infer from the legend 'produce of Morrocco' on the inne:
uag thet the declaration of origin wass false. The pr%B%chhcil
hle that on. the Evidentiatry point of view the words were -
nereqaj*anﬂ could not.help the proyectuion.

Emyhasis hﬂv%ibeen laid on the fact that whether evidence
in a partlcular instance is admissible Oor not, depends upon the
question what that Tvidence tends to vrove. So.long as the
Evidence does not prove the truth, its not hearsay and ig =
admissible. In R.V. Willis,ll the appelant was jointly charged

PO

with one N with the larceny of a drum of cable ”rcm X, the
cable had been teken from X and ¢ lelivered two days latter tp
one of the firms customers.



The appellant was a director of the firm of scrap metal
business and 4 was the foremasn. The appellants defence was
that he was unaware of the tsking and delivery of the cable
and that he was first %2de :guspicious by a telephone
conversation with the customers representative a few hours
before delivery. The prosecutions case was founded mainly

on the appellants failure to inform. +the police of these
suspcions. The appellants sought to explain the failure by
giving Evidenéé of the contents of a conversation with N.
which took place shortly before the appellants interview with
the police. It was contended by the defence that the
Evidence was zdmisgssible to show the state of mind he had at
the time of the interview withthe police, an@ s0 to explein
his conduct. The evidence was rejected as Inadmissible but
on appeal, the submission was accepted and the court of appeal
following subramamium v. D.P.P. 12 held the evidence was

admissible since it was to show the appallants state of mind
which was relevant in considering his conduct.

In Ratten v. RT3, Evidence had been admitted from &
telephonist who gave evidence thst she had received a call

from a woman who gave the appellants address and who had asked
for the police. The police-ﬁéé gone to the appellants house
and found the appellants wife shot. The appellant claimed it
was-an accident. The privy concil didnot think there was any
element of hearsay - The Tvidence was not hearsay and was
adnissible ds Evidence of a fact relevant to, an issue but also
hzd it been hearsay, considering the faCtS of the case, the
privy concll\gent on-to say thet the Evidence would still have

been admissible under 'res gestae'/

" To understand Hearsay it is always necessary to look at

the given jyustifications for the rule. It scems clear that in
the e=rly days of the jury trials there was no objection to the

-use of hearsay for the jury reached its decision from information

gained from outside the courtroom. During the 16th century the
Jury began to get inform=ztion from testimony in court and by
early 17th century it had received most of its information from
that sources-
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During the first three quarters of the 17th century, hearsay
was received as corroborative evidence. It is in the last

quarter of that century that the rule against hearsay came

into exiatence*l4. By the middle of the 18th century, the

: : BT Al
exclusionary doctorine was definitely settlegn TLord Reid 2

had this to say about hearsay.

"Its difficult to make any general stategent

about the law of Hearsay Evidence which is
entirely accurate but I think that books show
that in the 17th century the law was fluid:

and uncertain but that in the early 1Eth

century it became the general rule that

hearsay evidence was not admissible. lany
reasons for the rule have been put forwardt,

but we dont know which of them influenced the
judges who established the rule. The rule has
never been absolute. 3By the 19th century

meny exceptions had become well established

but again and in most cases we dont know how or
when the eiceptions came to be recognised. It
does seem, however thot in many cases that there
fras no justification either in principle or in
logic for carrying the exce ption just so far and
no further:- one might hazard a surmise that
ghen the rule proved g highly inconvinient in a

particular kind of chse, 1§_ﬁ:§“£§;3§gi,#ust
suleclently far to meet the case and without 5
rigard to cuestion of pr1p91fle............ the
naf”“éI“*euuzt has been the srowth of more and more
flnﬁ'dlﬁtlnctlcnw s0 the ;b it takes even so_a
S

concige an author like cr0 s‘pver a hwnared
crcswly packed pages 10" explain the low of
Hearsay".16

L/ﬂa”ﬁérious writers give different grounds and reasons for
the justification of the hearsay rules existence. The

history of the rule sheds little light to the reasons for the
exclusion of hearsay eviflence. It has been suggecsted that the
rule had its origin in the distrust for the jury's capacity to

evalute Evidence.l7

Morggn very logically sees little support
for this view. He saysfgﬁfwas true that the rule developed
during the existence of the jury system and that it was being
admitted in jury trials for nearly a century after the jury began
to hear Evidence from witness in court and for another century

it was used as corroborative Dv1dence18.
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Morgan infact is of the view that real purpose of the hearsay
rule is the protection of the party against whomg iﬁmég_oiiered,
by preventing the operation of too many sources of inaccuracy
mistakes fraud and untrustworthness, for the original declarants
statement may not be exactly remembered or exactly repeated or
reproduced, and that statement of the origianal declarant may

be misunderstood by the 1istener19. Raju in his commentaries

on the Indian Evidence Act 1872 adds that a person giving
hearsay Evidence does not take personal responsibility for the
correctness of the Evidence, admission of hearsay IZvidence would
make the judicial process more protracted for this would result
in admitting what hundreds of people may have told us.

Other ressons are; that the declarant did not make the
statement in the face of the whole world but in the privacy
which would have enabled him to say what he would not have
said or even hint in public, that the court had no oprportunity
when the declarant mzde the statement of observing his
demeanouvr, which might have throwm light upon the
circumstances under which it was made. Related to this is that
there was no opportunity for the opponent to test the declarants
gstatement by cross.examinztionzo. This is according to morgan
probably the most serious of the objections today.

The most important resson given for the objection is that
the original guthor of the statement was not under oath. It
has been tholght. that the osth induces a special obligation to
speak the truth and it msy impress upon the witness the dangers
of criminal prosectuion for perjury. While this may be an
Bk has said
that the oath is incidental snd merely ordinary company of

important reason against hearsay Evidence, Wigmore

statement made g?’%%stimony, given on the witness c-tand. He
points that the";;th counts for nothing if there is no

opportunity to cross—-examine .the sworn witness. Cross-—-examingtion
seems the most important reason for the rejection of Hearsay, for
erpss-examination may determine whether a declarznt's observation
is co rect, whether his memory is accurate or whether he has
al@d a deliberate falsehood.

v dewe ’
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One canngt with absolute certainity say what reasons have
inflvenced the development of the hearsay rule. Each ground

has played a part in the minds of judges but lack of cross-exami-
nztion is one of the most important, and if the Evidence is

going to be admitted Ex necessitate rei and it is no longer
possible to cross-—-exam ne then there must be what Virmore calls
circumstantial guarantee of trustworthness 22 like in dying

P4

®
.

declarations. He also says

"The theory of the hearsay rule is that

the many possible deficiencies, suppression
sources of error, and untrustworthness
which lie underneath the bare unattested
assertions of a witness may be brought to
light and exposed by the test of cross-
examination."

The reasons usually advanced for rejection of Hearsay
Evidence are numerous and except that of 1§9k“ofk3gfh and
cross—exgg}ggjiﬁ%%’to me-, other reasons, would not support
the exiéféncg; of the rule. The conseguence of admiting
hearsay whole hezartedly would only prolong litigati@g and

increase its costs and also it may be unconsciocusly regarded

‘by judicial minds as corroboration of some piece of Evidence

legally =dnissible and therefore obtaining for the later

quite undue weight and signifid&ndé%4.

Hearsay rule is =n izportant example of the rule which

. provide that the best evidence must always be givenk%he best

evidence was laid down in omichund v. kaer25 where it was

Pt Ueapd
the judges andiysages of the law have dewn
that there is but one general rulé of
evidence, the best thgg the ncture of

the case will allow".

saids

Unless the hearsay Evidence comes within the recognised
exception to the rule, the best Tvidence which in this case
is always direct Evidiende must always be given, in other words
Evidence which gives the greatest certainity of the fact in
question.
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But the law has accepted the need for some hearsay to be admissible
where the exclusion would be an abdiction of the secrch for the
truth. One Australian Judge has said that

the law would indeed be 2n ass were it to disclaimn
such Tvidence in cases vhere it would be of real value
in the_elucidation of relsvant issue; Happily it does

not",
B, THE EXCEPTIONS TO THE HEALRSAY RULE
There are a good number of exceptions to the hesrcay rule.

28

Cross on evidence lists eight, but this listime is not exhaustive
for the seme wri@ﬁer has pointed out that they maybe more than

»twenty.zg The Kenya Evidence Act (X.E.A.) part IV dealing witha

statements by persons who %ipﬂOt be called es witnesses, may led
somebody to think that theztg_iﬁm.» It is not advisable to give a
definite number here and now, but zfter analysing them, one maybe
in a position to do so.

Section 33 KEA provides conditions which xust bé fulfilled
before hezrsay Evidence is given under any of its subsgections.
The section reads,

Statements, writtgg or oral, of admissivle facts made
by a person who ig dezd or who cannot be found, or

who has bccome incdpable offgiving Evidence or whose
o attendanc® cannot be procured without an smount of
V- i delay or expenge which in the circumstances are
(é?/ themselves admissible.

&’Section llg %,E. « puts the burden of proving any fact
necessary to. be proved in order to give Evidence of any other
fact on the person who wishes to tender such Tvidence, or kept
out of way3o by a party to the proceeding or inecapable of being
brought without unreasonable dealgy or expenses must be proved
by the party who wishes to tender such Evidence;. If this

burden i not dischzrged then t¥at Tvidence cannot be adduced.

In commissioner of cugstoms v. SK. p@nachand 31, no Zvidence was
adduced to show that the delay or expense involved in calling a
witness from Germany was unreasonable or that he could not be s
procured, the court did not allow the hearsay T"vidence to be given
though it waes willing to take julicial notice of the unreasonable-
ness of the expense.

To give hearsay Evidence, not only must you satisfy section 1.
K.E.A. but also you must bring the Evidencgfgﬁggrecognised

exceptions.
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ie DYING DECLARATICNS:

Section 33(a) deals with dying declarations that is statement

made by a person who has died and it provides;

When a statement is made by a person as to the
cause of his death or as to any circumstances
of the transaction which resulted in his death
in cases in which the cause of that person
death is in Question. Such statements are ad-
missible whether the person who made them was
or was not, at the time when they were made, u
under expectation of death and whatever maybe

cause of his death co“gw’ggjn_auestlon

Unlike under the Bnglish law, the K.E.A provides that there is
no necessity of the declarant being under the hopeless expectation

of death when the statement was made though our law requires the

if bhe had been called

declarant to have been a comwetent W1tne5032

to give evidence at the tlme.u
The statement of the deceased must completely cover the

incidents to_be completely and Droperly admitted.33
in-RN, Duki it was held that &f the deceased could have added

anything to the declaration before he died, the dying declaration %és
inadmissible because it was incomplete for no one can tell what the
déceased could have added. Also in admitting dying declarations the
courts refuses to admit what somebody says he was toldr_he deceased

: A3 . T ) T 5
said - Hearsay upon Hearsay. I?Acase of Lokoya v Uganda | evidence

of a dying decleration had been made by the deceased to a police officer

through an interpretor. The police officer gave evidence but  the

ga
interpretor was not called.bn appeal the court said while rejecting

the dying declaration gs hearsay:

..o the learned Jjudge apparently overlooked the

fact that the evidence of both dying declaration
was given by a person who was unable to under-
stand the words spoken by the deceased and
£ therefore had to employ an interpretor. The
\ interpretor was called to give evidence of
\/' (yv : indentification but no question was put to
him regarding the dylnb declaration or his
interpretation. The result of the unfortunate
oversight is the evidence regarding dying
declaration must be wholly rejected as
hearsay“36 ¢
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~as in Engllsh 1aw3

It is evident that though a dying declaration is admitted.
as an exception of the hearsay rule if the declaration does not fit
into the exception like in the Lokoya case,\lt is inadmissible as
Hearsay though infact it is Hearsay upon hearsay.

Another requirement for the admission of dying declaration is
that it must have "Some proximatel relation to the actual occurrence'.

In Buraguhare v, R,37

evidence had been given by a witness that the de-
ceased had told him six weeks before her death that fhe first aessused
had asked her to marry him and lend him some money at the trial and
no objection to the evidence had been made at the trial and it had
been introduced to show motive, The court holding that the evidence
was neither as to the cause of deathnor as to the circumstances of

the transartion which resulted in death insisted that there must be
some proximate relation to the actual occurrence. The statement in
the case had not even been made in clear reference %o an jwninently ex—

ot (5aa) Jiite oad
pected danger or attacke. fgue L& ‘Gt < uﬁ“‘“‘“r‘“ ottt -
avtack

»»1Lquu\Q:ancLa>
dde STATEMENT MADE IN THE ORDINARY COURSE OF BUSINESS <

Section 33(b) provides that if the requirements of seetion 33 are
met and the original declarant cannot be producgd, then when the state-
ment was made by such a person in ordinary couréé%business and if
made of an eqﬁry or memoran@um in books or recgfds kept in ordinary
duty or acknowledgement or receipt written or signed by him, it is

admissible in evidence in prove of the truth of the statements,

There heve not been many reported decisions on statements made
under ordinary course of Business, and since there is nothing in this
provision which stipulates that there must be a duty owed by declarant

to another person and which should relate to the acts of the declarant
r,—«ﬁt‘ -
which is reutﬁﬁctlve, courts in Kenye may interprete

" the provision to inclyde not only the statements made in relation to

duty owed to another person but also statements made by a person in the
course of his own business or his own grofessional duties. 1In faet

section 16 X,E.A. which provides that "when there is a quéstion whether
a particular act was done, the existence of any course of business acc-
ording to which it would have been done is relevént" ieds one to believe

S0 s



J English law of which the K.B.A. is a codification and which

[ #is resorted to when the Kenyan law is not clear, says that when the
statement was made the declarant must have had no(fotide to misrepre-
sent the facts and also there must have been an element of cohtemp-
oranegty the act and the meking of the record or report for accﬁracy.
But its impossible to :lay down how contemporaneous the act should
be with the production of the statement.

| Hanilton L. J.in Re Djambi Rubber estate ¥ i it tnis way.

h

&} "The measure of contemporaneousness is not that

i period of time which is consistent with his duty
, that the party meking the entry might wait to

F make his record"

i .

|

(=)

Lack of motive to misrepresent the facts or contemporaneity of act
i with recording is not a condition precedent ef-sed-widh before this
type of declaration is received although it may determine its waight
in evidence in proving its truth for unlike other subsections like
(a) (e) and (f) of section 33, it is not specifically laid down as
a requirement, <
A good example of evidence admissible because it was gggg in

the ordinary courze of business would be the evidence in Znglish
40

case of Iyer V DIT  mhe accused had been chaerged with conspiracy

and receiving stolen goods. The case against him was that he purchased

wrecked cars with their log‘book7/énd disguised stolen cars so as
—
to meke them conform with the log books of the wrecked cars. It was

alleged that the accused thep sold the cars as renovated wrecks.,
The owners of the stolen cars ifidentified them as those sold by the
-

accused,s The legal problem arose when the prosecution called an

‘ officer in charge of records of the manufaciurers of the stolen cars
£ N\ to produce microfilms of the cards filled in by workman showing the
number castsg int? the cylinder blocks on the stolen carss ‘These
nnmbérs congided with those on the cylinders in the cars sold by

the accused. The trial Jjudge admitted the evidence of- the officer
in charge of records and the microfilms were produced by himy the
original cards having been destroyed afier being filmed. —-The accused
was convicted and failed both on appeal to the caurt-of-appeal and
the housé?io;ds. The court of appeal dismissed the appeal on the
ground that the rule agzinst hearsay was not imfew infringed because
af the probative force of the records didgot depend on the credit

to be given to the unidentified workman but on the ecireumstances in

~
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correct. The ca went to the House of Lords before the enact-
nent of the criminsal Evidence Act 1965, it was dismissed on

other grounds and it was held;

"The Evidence could not be brought within
any of the es ablished exceptions to the
hearsay rule and was therefore hearsay
and inadmissible for these records were
not public documents, and although they
were made in the course of duty and

ontemporaneousy it was not shown that
the person who made them had died". 214

The criminal Evidence Act 1965 allowed this type of &yidence
t0 be admissible in England. In Kenya it falls both under
section 33 (b) and section 16 if it is a criminal case and
under section 35 (1) if it is a civil case. The court of
appeal congidered the case as it would heve been done in
Kenya. The microfilms could not be sdmissible under
Subremenium ve. DeXeP. for if they were produced, they would

have been produced to show the truth of what they contained.
As asked by the advocate of the gccused if they were not
produced %o prove the: truth, what were they intended to
mrove42. The Vouse of Lords held them as Hezrszy but its
admissible today in England as well as in Kgnya under the
exceptions that it was made in the ordinsry course of business.

i Declsrations against interest:

e~tion 33 (c) provides:_

When the statement is sgainst the
pecuniary or uIODTlet&TJ interest

of the person maeking it, or when

if true, it would expose him or
would heve exposed him to criminal
prosectution or to a suit in damages.

The statement must be precently and prime facieé against
the mzker when made in Turker v. O0ldbury T rban Cowng114

the court when pointing to the need for the declarzn* to
know the statement to be against his interest sszid,

"Such statements Zgwalnst Interest 7/ ~re
admitted on the ground that the

declarations made by & persong against
his own interest are extremely unlikely

to be *albe. It followed therefore thgt
to support admissibility ¥t must be shown

e



that the statement was to the knowledge
of the person contrary to his 1ﬁterest"

The reason for recuirement thst the declar:nt must be
. having personal knowledgé is to prevent preception of Hearsay
i upon hesrsay. Lord Selbon in Sturle @ V. Frecca44 saw it as
a ngcessary element. I4 follows therefore if a man now dead

declares thet = certain piece of 1and not to be his and that
he has no rights over it, not knowing he is entittled to

-

E. inherit it under his grandfathexs will which is alrezady
admitted into probote, the declarstion is not =zdmissible as
against interest for the declarant did not know thot the
declerztion was agrinst interest when made and the ownership

was not within his knowledge.

iv Declarations as to public and genersl rights

iy

Section 13 K.E.A. provides that

& = " . S
Where the existence of any right or custom

is in question the following facts are relevant

(a) Any transaction by which the right or custom
in gquestion was cr::ued, clzimed modified,
recognised, asserted or denied, or which
wes inconsistent with its existence.

(b) Particular instasnces in which the rights
or custom wag claimed, recognised or
excercised or in which its ecxcercise wa
disputed or deperted from. :
While section 13 provides for relevance =nd provides
impliedly that vhatever is to be proved will be by direct
Evidence, section 33 (4) provides an instance where hearsay

Bvidence is admissible. The subsection re=zds:-

(11

Then the statement gives the opinion of
such person as to the existznce of any

public right or custom or matter of wublic

interesty, of the existence of uhtpn, if it
exisled, he would have heen likely to be
aware, 1“d when such staztement was made

before any oontrﬁgarsj as to such right,
custom or matter had arisen.

The conditions for adm1551bi;ity are.that
(i) the declaration must be m=de oy somebody unavailable
as provided by section 33 and mwet be of opimion as to the
evistence 07 public right or custom or matter of publie

or general interest.
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(ii) the declarant must be a person who was likely

t0 have been awasre of the existence of such a public right

or custom or matter of public or general interest if it
existed at all. In the NBURU FULLAL Jm5345, the book Facing
Mount Kenya by the late Jomo Kgnyatta wis referred to when

there wee & question of Kikuyu burial custom

The declaration must hzve been made before any controversy
as to such right or custom or matter had arisen. If the
declaration is after the controversy to which they are tendered
arose then they are not relevant in proof of the matters to
which it w=zs tendered, but the fact that the decl-oront was an
interested partywoudd not prevent the statement from being
admissible. AZso section 33 (&) provide thot documents which
relate the Evidence by section 13 (z2) zre zdmissible.

9]

V. Declarations as to Pedigree:

Admissibility of declorations =s to family relationship is
governed by two subsections in K.EA. sec 33 (g) =2nd sec 33 (f)

Section 33 (u)

- When the statexment relates to the existence of
any velationship by blood, marriage or adoption
between persons ss whose relationship by blood
marrigge or adoption the person msking the
utLt&deﬂt had SD90131 means of knowledge and
wnen the statement was :tade before thg guestion

5 vas reised

Section 33 (f)

- TThen the statement rels tes to the exictence of
relzstionship by blood mzz 1L untlon
between persons ﬁe eased, g in B
or deed relating to tha h
vhich ny such decedsed persons b

i Temily Wedl”prL_OT uﬂ,f» Y te“pstone,

! poutgﬁlt or other thing which such

sbtatements are ususlly made, @nd when the statemant

was made before the question in dispute;

ny will

While section 33 (e) deals with family rel=tionship between
persong¢ “ho maybe alive, scction 33 (f) dezls with
onship between persons deceased. In both casses the
ationship between the pevsons by adoption, marriage or

“blood must be in gquestionibut not merely relevant to the issue.




It must be in issue. 35S0 if an infant is sued on contract and

pleads infancy, a declar tion by his deceased father will not

} be held to be relevant under this exception™ .

The statement must haVe been made by a declar.nt show
to be related by blood marriage or adoption to the perso
to whor it relates to be admiscible under section 33 (£) but
under section 33 (o) =ny other person who would be shown %o
have special means of knowledge would suffice. So the
gtaterent in Johm v, Lawggn47
24 yezrs been the housckeeper of the family would have been

+

by & deceased woman who had for

adnitted in Xenyg for it is true that for the whole durstion

che h=d thz special means of knowledge.

The statement must hzve been before the guzstion in
relation -0 which it is to “e proved had risen. Once the
statement is made before the question, it does not m=tter
even if it wos mode for the purpose 0f preventing it from

e 8
arlslng4“ .

vi. Declarztion as to reputation and character~’

A mangrevutation is what people say about him when he
is not there. Whd&l the object of the enquiry or when his
cheracter or reputation is in issue, strictly if a witness
gives Evidence of what other people szy about snother person,
this would infringe the rule agsinst hears:y if the statement
or Bvidence is tendered to show it is true, but if it is
tendered Tor the object of merely showing what people say then
it would not be hearsay. So the sxcepti

which recds;

When the stzatement was msde by a number
of persons and expressed feelings or
izprecsion on their part relevant to the
ratter in question.

The Evidence of character is =zdmissible in civil cases
only when the chirscter of such persons is duch as to affect
the amount of damages - section 55 (2). Evidence of good
cheracter (Jf the accused is zdmissible in criminal proceeding -

section 56. But Evidence of bad char-cter of the =ccused isg

v
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admissible only on special occzsion as provided bty section

57 (1) (a2) which re=ds;

Such Lvidence is otherwise admissible as Od
Bvidence of a [get in iosue or directly | ///
relevont to a fzct in issue,; or

(1) he hes personally or by his zdvoc.te asked

question of a witness for the prosscution
with viaw to e lishing his own character
or has given Tvids: f his good chsracter; or

"‘)

(e) tHe nature of the defence is such as to involve
nputation on the character of the comploinant
r of a witness for the prosscution.

Under this section the court has discregtion to pregent-
{

= = lew & o o S ‘6/‘—/‘/ o
Evidence beins~ l=d if itfs prejutigei-1 efect on the sccused

4

will outweizh . .the damage done by the imputztion on the

comploinant or prosecution witness as to affect a fair trial.

y or (d) He has civen Tvidence zgainst any other
Person charged ith the same offernce.

Section 57 (1) (a) does .a,pUlV to the zdrissipility of
s o . SieR S B "
Bvidence of chaoracter for it gharts that "ths proof that he
has committed or been convicted of such offence" gs t0 be

admnissible under section 14 and 15 of the act. Charzcter

in this context is as defined by section 58 - that it includesd
both resutation and disposition reputation teins whet other
people think of youw and disposition meening or dsznoting

. - ’ g 9 I
tendency tc taink feel or sct in a particular way “although

» £

convictions tend to establish disposti they nust be

i
conclusive or at least received as Evidesnce of the fzct upon
wiich they were founded. So igzgg

c
o) ion Tvidence under
section 57 (a) to be ~dmissitle depends on

1 the reputztion

o
<
}_l
o
i3
[61)]
-

accuired as a result of the convi

Section 58 K.E.As provides that Tvidence of charzcter
must be given only of generzl reputation or disposition, so
except as provided by section 57, Tvidence of one isolsted

-

faet showing ch:or-cter is not sdmissible. That mezns no
Zvidence under cection 57 (=) - would be showing character for

through strict galterpretation of section 57 (1) head, I dont
think previous c@nviction was intended to mean or include
character.
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The best expression of Evidence character was in R v. Rowton
10 Cox 25. The quection in the case was the admissibility of
the answer to the one question by a witnessj

Q: What is the defendart general character
for decency and morality of conduct?

A: I know nothing of the neighbourhood's opinion,
because I was only & boy at school when I knew
him, but my opinion and that of my brothers
who were also pupils of his, is, that his
character is that of a man capgble of the
glossest indecency and most flagrant immoralkity
NI LS

The court held that the answer was inadmissible as it was
in the nature of a statement of a particular fact and not
general character. Cockburn C.d. accepted that evidence of

a particular fact maybe given to rebut Zvidence of a particular
fact and saidj;
"I take my stand on this ... , that Evidence
to character must be Evidence to general
character in senge of reputation, that
Evidence of particular facts although they
might go far more strongly that the Evidence
of general reputation tp establish the disposition
and tendency of the mans mind was such as to
tvender him incapable of the act which it stands
charged must be put into consideration altogether,
we must deal with the law as we find it and my
opinion is the Evidence given on the present

occassion in the pzrticular answer is inadmissible"5o

Evidence of character giving Evidence of conduct on as
great variety of occassion aé possible to adduce for it is
assumed that someone who frequently acts in a given manner has
a disposition to act that way, previous convictions also tend
to prove disposition 50(a) and lastly BEvidence of a witness
can be adduced for the estimation of the disposition of one of
the party prevailing among those who know him,

It is doubtful if either ZEvidence of good chgracter or
reputation to one type of conduct will be held relevant when
another type of conduct by +the accused or party is in question
though in civil cases it my help in estimation of damages under

section 12, S/S LBB
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But in criminal cases no Zvidence of accuseds honesty or
dishonesty would be relevant in a cace vwhere he is charged with
rape. It is a practice that et evecn after conviction,
previous convictiénsare relevant to help the court to determine
. the right sentence.

Its diflicult to draw a lin:z where Tvidence of reputation
ends a2nd disposition starts or vi-ce versa for character
embrzces both. The way the Evidence is adduced under this
exception will not appear to be under the hearsszy exceptions,
unless someone digs deepwinto the core of the subject, this
excevtion's discuesion would look like an adrration from the
subject but its still He-rsay.

o Conall
In Gijchunge v. R, (7072) E.A. 546, +he odmet 1ooked at
the 2dnissibility of Evidence under the whole of section 33

=

of the K-nya Evidence lct =nd at page 547 point out,

"T+ will be noted thz=t stoter
under section 33 of the Tvidence Act is
cdmissible only as to the fa t there in
stated. Consider=zation should always be
given to the weight to be =ttached to
such st tements, bezring in mind the sbsence
of crogss-Ixamination. Opinions are only
sdmissible to the extent provided in paragraph
(a) of section 33",

51

t admitted

DD

Sa in Re v, Masalu’~, where the prosecution tendered a

ost mortem report written by a doctor who hzd retired which
was not st ting faet but was a staterent of his opinion as to
the cause of death, the post mortem report wis held to be
inadmissible for it was an opinion and the cause of death was

so much important for the declarant to have been examined on

the grounds upon which he had formed his op nion.

vii Evidence of previous Judicidl sroccedings

Section 34 (1) provides th=t Zvidence in previous judicial
proceedings by a witness is admissible in a Igfsr or at a lgter
stage of the s:me proccedings to prove the facts stated therein
(So long as the following are ful<illed or proved) in the
following circumstances

Section 34 (130 ‘'There the witness is dead, or cannot
oe found, or is inc:pable of giving
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Bvidence or is xept ocut of way by the
adverse party, or.r-e”c his presence

cannot be obtsined withiout an mud¥ of

g

delay or expfense which in the circumstances
of the case the court con iders unreasonable
and where in the czse of the sub equent

proceedings -

(v) e between the sezme parties
=tive in interest, and

poerty in the first proceeding
ight and opportynity to cross

(a) the guestion in issue were subst
the some as in the second oroceeding.
Under section (¢), the opjortunity to cross - examine

does not necesssrily mean the -dverse perty did or must have

£

-

cross ex-mined the witness so 1long a2s he had the right and
opportunity to do so. In Xenyes. first trcason trial of .»
R v, Mythemba & gnother Juring the preliminary inquiry,

the defence lawyers reServed thelr crossc ¢ amin-tion for the
[y
trizl”®. In Nogar Xedir v. R4 5.4. 3 R 116, the court held

the witness having been zvailable and cross—exarination

w

heving been regerved by the defence before the committing
S

[
b}

magistrzte, hi idence wes rightly zdmitted.

viidi Statement in Public documents and ancient decuments

-

Public documents are defined in Kenyan Lvidence Act
yo
by section 79. Cnce & document cznnot be shown pogtively to

a)

come under or within that defirition, it must be 1eg.rded as

U

g privzte document and therefore Tte subject rules
u

gefinition

the proof of guch documents, the 0
under section 79 must be distinguicshed from the definition of
public documents under English common law as laid down by the

- . " b . 53 .
Fouse of " Lords in Sturla v. Trececiz”” «hich required the

record to hsve been made under = ctrict duty to enquire into
the circunst nces, that it must hove been concerned with publie
metter and it must heve teen rstained or x=zant for public

inspection.
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In Kenya the yardstick of measuring whether a document
is a public document is that it must fit into section 79 (1)
(a) or (b), but the decision of Ladhs v. Patel (1960) EA 38
gupplemented this in the direction of Engdish common law and

provided that, it must be

(i) Intended for the use of the public or section of the
public or be aveilable for their inspection ,

(i1) I4 must have been intended to be permanent record
and

(iii) It must be substantially = record of #acts

On the inspection aspect, the House of Lgrds said in

If:yers Ve DPP 54.

"Pubkic documents are prime facie Evidence of
the facts which they contain but its clear
that a record is not public within the scope
of that rule unless it is open to inspection
by at least a section of the public".

The usual method of proving a public document is by the
production of & certified copy of the documnent or, of the
parts of it as required for the vroceeding. Once a copy is
signed and certified as provided in section 80, it becomes
admissible on its mere production. yIt is unnecessary to call
witness to verify the truth of their content355 becausge of the

presumption by section 83 K.E.A.; Section 82 provides means by

which special public decuments can be proved.

By section 96 K.Z.A., the court may presume that
documents purported to be or proved to be hot less than 20
years 01ld was written or signed by the person whose writing
it purpotes to be znd in case of excution and attestation of
documents by that. person that he duly- executed it, but the d
docurent must come from what the court considers to be proper

custody. Pmoper custody being a question of fact. Section 9€

is produced from the decision of 7illes J, in Macolnson v, Odees
(1863) 10 EL 593 where at p 614 he sazid that ancient documents
coming out of proper custody and plrpg@ctins on the face of #h
them to show ex¢ereise of ownership, such as lease, or

| licence, maybe given in Evidence without proof of possession
; in payment of rent under them as being in themselves acts of

ownership”

I
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This is the progeny of our section 96 - codified as a
presunption which if effected has the effect of 2dmitting
Evidence which is documsntary hearsay, hence its an exception

OF HNF““‘

A '-“ﬁls
ix Admission and confessions \Jl““

t0 the rule zgainst hearsay Evidence.

For the purpose of discussing this exception to the
hearsay rule, a conflession will be taken to mean an admission
of a fact tending to prove guilt as the alternative provided
by section 26 K.Z.hA.

An gdmission is a stztement oral or docurentary which

suggeste any inference as to eny fact in issue or relevant to

the issue. The vazlue given to an admission depends on the
circumstances under which it was mazde and this will determine
the weight which is to be zttached to it. 4 person must admit

gomething of vhich he knows. If he knows nothing then th

5b

Ovidence of the adrission is valueles but 1t has been found

that in confesgions if the right procedure is not followed, an
aial’

innocent can ﬂonfe ss t0o a crime he never One general

) €
principle is tq&t an adnission to have weight nust have been”

e Volunkeliy and conscious act. This is not »rovided for- ~

oo } PR A

admission in civil cases but it seems obvious. Voluntaryqess
of confession is

provided for by section 26 K.Za. Section 30
{+EJA. provides that a confession hich is sdnissible does not
cease to be =2dmisgible because it w s made under a promise of

secrecy or when drunk or as a result of answering questions

. ( . 58
which he was not bound to anwer. In R, V. Spilsbury’", it was
held that a confegsion got when a verson was drunk was admissibl

aﬂmission. It seems that in bvoth types of a ‘issions the
conditions of the verson making the zadnission if cencrally

o

immaterial so a statement in the nature of an aldiscion made by

Y]

rerson, even to himself if overheczd by someone elde maybe
received in ILvidence if it amcunts to an adm'ssion.59
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Akinola Agunda in his Zvidence in Niceria also refers

to admissions by conduct. Any fact which influences or is
influenced by the conduct is admissible by virtue of gection 8

(3) Kenya Zvidence Act which provides
“hen Evicence of conduct of a ‘person is relevant
any steatement mede to him, or in his precence
and hesring which affects such conduct is relevant

; 60 . . e
In Bassela v. Stern ~, the plantiff had sued the }

defendent for breach of vromrise to marry znd called her sister
who ceve Tvidence to the fact that she hezrd the plaintiff say
to the defendant "you know you always promised to marry me and
10w you do not keep your promise", to which the defendarnt made
no answers beyond giving her some money to induce her to go
awzye. It was held that the Tvidence smourited to admission of
the promise and was therelore admissible.

The K.E.A provides who can make an admission. In civil !
proceedinss, this is provided by section 17 - 21, while in
criminal proceeding it is accepted that only an agcueed can

RL‘: il

neke an admission as to guilt. In Suruipaul v, , the privy

council said that an accused canoply confess as to his zcts
knowledge or intention but he cannot 'confess' as to acts of
other perscns which he hzs not seen 2nd of which he can ohly
have knowledge by hecrsay. Section 21 K.E.A. provides the
circumstences under which a party's own zdmission is zdmissible .
as IZvidence of the truth therein in his feavour - that is if
the 2dmission is 2dmis ible under cection 33 K.E.A. or under
any section between 6-14 (see section 21 (b) ).

Section 24 cays that sdaisgion sre not conclusiywe proof
of what they contain but czn act like estoppels. If an
admicsion in civil csses act like an estoppel, then the
perty cennot =dduce Tvidence to contradict or deny it =snd it
would be admitted as the truth of the facts zsse rted62
Estoprel may furnish one of fhe reasons for neking it an

xception. 4an sdmiscion can 21so be tzken to be a declaration
63.
against interest



Admissions - admissions proper -nd confessions - are
trzated as an exception to the hezrsay rule though they are
founded on a wider ground, namely if a party to a civil or
criminal proceeding szys he doss not contest the truth of the
facts, the court will naturslly not require the opposite party
to prove the fact. The court will presume the facts =2re true,
and because the means of “roving this =drission, is by indirect
Evidence (see section 63), 'gdmissions' and confessions are

form of hezrs-y and their admissitility on whatever basis it

e

is rationalised constitute an e cc,tion64. Morgan submits
that "upon princinle and authority extra judicial admissions
by a party to an sction zre receivavle in in Zvidence under
an exception to the hezrssy rule" 65.

X Stotement received as s part of 'res csestae!

=N

In deternmining whether a fact is so connected with a fact
in issue as to form = part of the same transaction, resort
must be had to the normal reasoning yprocess of the tribunal.
Two ypes of facts will come under this hesding, (i) & fact
which occurred at the same time and place with the faect in
issue, (ii) facts which occurred =t different times and places
from the fzct in issue, but in both cases, the facts must be
so connected with the fact in issue z2s to form part cf the

same transaction.

The Znglish common law docirine of 'res gestae' is not

1

directly appliccble under the Evidence act. The provision of

~

section 6 - which rezds;

FPacts though not in issue, are s0 connected
withkfh issve as to form pzrt of the same
transaction are relevaent whet ier thev occured
2t the geme time =1nd plece or at different times
and places.

Mon—

This covers a wider field thzt is covered by the English
doctrine. Any Evidence which would be adri-cible under this
En1lish law doctrine would be ~dmissible in Kenya under section
s' 'ganme time and place' providion which seems to be what is
res gesia€ under mes=mzste.Swdsr Tnslish law which provides

[en

that when =z fact becomes relevent to o fect in is.ue because it



puts 1ight on it as a result of its proxi JLtJ to it in point

of time, place or nlrcumstances, the first mentioned fact is

(53]

i

0
5

to be

g = i i 5
pexrt o res gestae.

)

o 66 ’ : .
Lord Tomlin in Homes v. Hewyman gaid about the doctrine,

"What is neant by S ylnb that = document or act

is CCJl“vlhle beceuse 1t is a part of the 'res ,
cocstae! so0 far as I know has never been explained.
T suspeet it being @ phrsse adopted to provide a
respectable Yegal cloegk for a variety of cases
which nd formular to précisidn can be auplied®

Tactes admissible under the doctrine 0f res gestne are
possible to be odmitted under secticn 7 - 16 K.Z.A. Gross on
Tvidence lists four situstions ~here hears-y Evidence would be

\

adnissible under res cectae.

(1) Statement accom anying end exp
t;e stetement must el -te to the f=zct it ac

C F 3
sorancous to the zect and

a3

explzins and nust aliso” be contenm
therefore throw sore 1li
s‘bal'ema‘xt Sl’D "he 80 ass

it accorpsnies in time

cht to it by recson of proxinity. The

izted with the sction or event which

r
~

SC. R el 0 N Bes. T DU S o
and circumst-nces that they are

2O

¢}

it

W
NGO O (.“

-
-
.

pert of the thing done"

- 68 s
The statement in R v, "eXdin field "Aunt see what
Earry has done to me" would bs admicsible in Kenya under

section 6 which wegs not in considerstion and is widér in scope
tha®) the coctrine of res gestce in Britain. The statement
accompanied =nd e:l=ined the womaﬁs ranning znd her cut throat
(ii) Statement concerning mskers stete of mind or emotion.
The cnly requirements :re conten
relzste to the ctate

oreneity and thst fhey nust

of m nd or excti:n being in issue and the
gtatement is not to be treasted ac TFvidence of any other fact to
which it mey refer.

3

The =zdmissivility of Evidence of mental or emoticnal state
e )

c
is 2lso provicded by section 14 (1



Fgets showing the &xistence of any state of

mind as intention knowledge, good faith roshness,
i1lwill, roo; will, towcrds any -~erson or :how&ng
exis t::cc of any stzte body or bodily feelings
are relevant when such stzte of »ind or body

or bodily feelings are relevont when such state
of mind or body or 0dily feelin~ is in issue or
relevent,

-0
- - L6 o . 2 1
Lord Molton in oyd v. “Towell””, pointed this

"I+ is well established in English jurisprulence
in cccordence with the dictates of coxmmon senge,
that the words and acts of a person are zdmissible
as Evidence of his state of mind",
(iii) A persons_statement concerning his contemporaneous
physiczl sencétion sre admissible of the fact under 'res gestae.

The two illustrations Ifrom cross can te seen better in
the light of Datten v. R'0, Ratten hed besn sccused of
nmurdering his ife and been convicted. At the time of the
incident, the local telephone exch nge had received a call from
whet the telechonist iﬂdentified =8 & woman's voice szying
"oet me the police please" the czller then hang up. The
telechonist called the police who when they went there Ifound
the zccused znd the body of his wife who had been shot with a
shoft gun. The accused clzimed thot the . hooting was
acci‘ental snd that he had c=lled the exthange and acgked for
an ambulznce. The prosecution then called the telephonist.
Their lordship did not think there wis any elcment of hearsay
in the Zvidence which they thought chowed merely that z phone
caell had been made from the house by o women a few minutes
before the chooting and that the womzn was at the time in
state of ferr and shock. They thought however, that they
should express their views on slmisgdbility on the assumption
thzt there was hearsay element and s=cid,

The Zvidence was not lears-y and wzs admissible as
Evidence of a2 fact relevent to an issue, but that
if the Evidence h=d proverly been treated as
hearszy, it would h:ive been admissible zs the
statement ascribed to the deceased.woman and

shooting were closely relzated in plece and time and
the statement carried its own stamp of spontaneity",
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In short the steatement was admiscible tnder res gestae.

(iv) Spontaneous statement relating to an event in issue
made by participants or observers, to be admis ible, they must
be spontaneous =nd have g direct connection with the event in
issue. See section 33(f) o

Section 9 of K.E.A. would put this to light better.
It resds -3

Fpets necessary to explain or introduce a fact

in issue or relevant fa which supports or
rebuts an inference s by such a fact, or
which establish the i#c of a thing or person
whose iydentity is relevent, or fix the time or
place a2t which any fzct in issue or relevant fact
happened or which show the relstion of parties by
whom any such fact are transacted are relevant so

The statement to be =dmissible must always be to explain
introduce or supnort ete = fact in issue. In Agagsia Vv,

11

London Tramway Ltd'—, the statement that a driver had been

out of line 5 or 6 times answered to the question "this fello%s
conduct need to be reported" was held inadmissible in claim
for compensation on negligence. It was held it was notv
explaining anything but the past acts of the driver.

CIOSS72 suggests that for any state to be admissible
under this doctrine it should be by the sctor. He has
authorities for his assertions, but while this is good for
the Tnglish pes gestae, courts in Kenya should not insist and
I have found no decision laying downa that the statement be made
Yy the actor to be admissible. This is in view of the provisif:
of the Evidence act sections 1 =16 . Infect Nigeria has refuse

to follow Britain'S.

While res gestae can be invoked to prove motive as in

o Tk

Kurumg Vv, there is one quaslilication that even res gestae

needs in Kenye as in Britain that is spontaneity, but I think
this should be restricted to that section of section 6 which
refers to "ssme time =nd plzce", Ip Oriental Fire and General
Assursnce v, Govinder snd aaother75, the courts held thaffg'
statement to be admissible =zs a part of Fes gestae it must be

spontaneously said or szid at or immediately =fter the act.
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CHAPTER III
A Heargay — a rule or Myth®

b,
The test of sound technical language is that is should
be capable of being undertood.l There is nothiny divine in

the meaning of the word "rule" and also no real w1-~v ‘ence to
ime in either cases whether used as a legal term or as a popular
E§§Lm¢w»A rule has been defined as "a principle regulating,
\practicn or procedure; a fixed and dominsting custom or
"habit"?  the dictionary adds "that regulation must not be
transgressed" Whllejgtvounds law dictionary defines it in
reference to specific acts of parliament, Ballentlné law
iictionary3 says that a rule is that which is prescribed or
1zid down as a guide of conduct; a regulation, a prescription,
a minor law uniform or custom", In short what a "rule" is
here is whot I cell an intuitive understandable word, a word
whose meaning clicks in the minds 0f one with basic training
in law.

The word "myth" I nave used and understood it to mean
a commonly held belief that is é@Zﬁ%ﬁgﬁé]or without a
foundatlon4.
term nyth can not be better understood than when demnystify
is defined. "demystification" says Hart6, as understood ing:

Something unknown, something kept secre Z the

"The voczbularly of radical politics, is
simply the tearing azide of the veil of
mystery so as to Exibit these claims of
social Institutions zs an illusion, if
+not a fraud and such demystification is
according to radiczal thought a necessa
step for any serious critic of the society
and indespensszble prelizinsry to reform."

In my Chapter II, I did point out thzt Hanrsay rule is
not directly applicable ©to Kenys ior althoush the Kenya
evidence act 1is a codification of English law of evidence
T

where deviation occurs,K the act must prevail over English law.
In my Chapter I, I ghowed how this evidence act was received

into Kenya. MWowsen Jipvo i — 8 B & va\xc@e, o \Chgwea g
jM&ﬂjuJae£



This two cannot be divorced from the discussion of whether
Hearsay is a rule or a myth used to answer awkwzrd legal
questions by reasons given for 1it's existence.

Of all uncertain fields of our law, the law of evidence
relating to the admission of Hearsay is a quagmire covered
by a layer of vegetation of exceptions to the rule which seenm
to accommodate it to the other surrounding and h=s been subject
to a lot of legal commentaries and of which, in the risk of
appearing to be making an assertion without authority, very
few practising lawyers would like to enter8. This is a result
of the stand they take of Evading it and any mental exercise it
would entail. Stephen, that great legal draftsman realised it
when he was draiting the Indian evidence act and speaking of
the negative rules which are the bulk of law of evidence and
of which hearsay is one said,

"

esseeseesTOo me these rules always appear to

form a hopeless mass of confusion, which can not
be uhderstood as a2 whole, or reduced to a
system, until it occured to me to ask the
guestion what is the evidence which you tell

me hearsay is not?"

It has been shown that evidence may or may not be
hearsay depending on the reasons for its adduction. It maybe
hearsay but still be admissible under one of the multitude
of exception. Stephen went on and said;

"The expression"hearsay is not evidence" seemed
to assume that I knew by the light of nature
what evidence was -ut I perceived at last that
was what I did not know. I was in the position
of a person who having never seen g cat is
instructed in the fashion "jjons =2re not cats
nor tigers nor leopards though you may be
inclined to think they are", Show me the cat
t8 hegin with and I will at once understand
what is meant by saying thoat 2 lion is not a
cat and why it is possible to call him one"

(emphasis mine) |
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The Kenya evidence Act lays down what is evidence and
allows other means of proof provided by other written laws
(Sec. 182 Kenya Evidence Act)., How or where does the hearsay
rule, a common law rule come into our law, not only to
confuse but itself confused by it's own exception. Going
through some of the exception to the Hearsay rule in Chapter II
someone maybdoubt whether it is at all related to Hearsay. Car
it be'said that we have the Hgarsay rule because of what Sir
Charles Newbold termed as "g natural tendency to look into
the past over our shoulders and attempt to ascertain the law
of Kenya by reference to the lag of United Kingdom"?lo,
Considering the development of the law of evidence relating to
Hearsay in Britain when it was feared to admit it least the
juries go wrong, and the circumstances surrounding the
codification of the Indian evidénce zct which was later ienacte

as thé Kenya evidence act, and in which no mention of Hearsay
exists, the "looking over ones shoulders" to British Hearsay
rule to ascertain meaning of some Of our evidence Acts sections
is like a partial blind following a total blind. "The present
has a right to govern itself so far as it can," says Holmes
and he continues,"it always be remembered that Historieal .

continuity with the past is not a duty it is only a necessity"l1

A 10t of writers have tried to rationalise the Hearsay
rule but have failed. Non of them has said what Hearsay in
evidence or what exactly was the Hearsay rule. This is due
to the exceptions and also restrictions within them. Hgrding
has said that every one of the exceptions contain restrictions
which make little sense znd can only be explained through or
in terms of precedent. He has pointed out that:

"Hearsay has long involved a rule of
exclusion which includes too much with

a heap of exception which do not let in
enough and do it by a process of ar itrary
selection which can be understood only with
Histroric footnotes."1l2

Jones on evidence says that the exceptions to the
Hearsay rule are so many that infoct the exceptions haveé

swallowed the rulel>, while morzan has it that no single
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theory or principle can lend any element of consistency to the

decision governing Hearsay znd its exception™'. Back in 1889
before even the reception of evidence zct in Kenya, Lewis Edmunid
had seen the irrsticnality of Hearsay -nd said;

"T may well be doubted if the ez tremely
artificial rule of admissibility of
testimony before judiscel tribunels
have been product of gnvthing but harm
had they never existed a vast amount
of learned case law built on unstable
ground and walch much of 11 of very much
doubtful common sence would never naave
come 1nto existence, ..."1D (Bmphasis Mine)

Rejection of Hearsay he contends proceeds mpon principles
and exceptions which zre extremely difficult of =pprehension '
and which have no counter part in common 1i5e16 when we look at
its application to Kenyz we find that because it is of historie
importsnce only go far as its development is concerned and that
it is not resorted as 2 necessity, could it be on the feith we
have on the forefathers of our colonisers, who never had any
f2ith even on themselves? Cockbhurn C.J. in Queen v. Churchwardé
Ly accented that people before then were frightened out of their
wits to =2dmit He~rsay evidence least the Jjuries go wrong.

Hearsey concists of a grezct variety of technicel rules as.
to the adrissibility of testimony incoxprehensivle to the
public and difficult of compléte amprehesion even to the most
learned 1ewyersl8. In the desert of admissible Hears y some
mirage of inadmissible Hearssy cen be been by the legal
"Bedouins", Tyjs, comes from the confusion surrounding
"res gestae" gg an exception to the HMearszy rule "res gestae
or part of the trensction is &n accepted exception and provided
in our Evidence Act by section 6. "Res gestae"ijg s confused are
in the Hearsay confusion. Professor Stone seeing this commented
,/—

Wnat is still unfamiliar is thet it

Z;es asta;7 and its consecuences has

made the law what it is ramely lurking

place of motley, crowd of conception in
mutual confliet and reciproc=zting chaos.



The books solemnly tell us declarzstion

to be a part of re gectae must be
contemporaneous with +the zct the explain
(vhipson on evidence /oross on eviden

and =t the same time They need not be
contemnporzneous (Taylor on evidence),
each seeking to force all the conceptions
constituting "res gestae under one rule
Or 2another ceeeecenes..."9

Rest gestae opens the avemuie for the escape from the
confirns of the rules that hampers the proof relevant
evidencezo, but the same doctrine has been stigmatised as
being the delight of the quack, the despair of his opponents
and the dilemma of the judgeszi. It has zcquired high
reputation as a sort of charm which has only to be repeated
to smooth the way for inadmissible evidence. ILord Blgckburn

ig credicted of having s81i& openly that "if you want to

(@]

%
tender insdmissible evidence, say its a part of the res gestae"

22 and Lord Toplin termed it as a respectable legg clock adopted
for cgsesto which no formula ~ to precision can be -ound.

~

Everd with the clarity o~ section 6 Kenya vidence zct
and cbsence of any qualification to =snd in ignorance of the
‘ g 2 . . y
case of R.V, Brabin and others 4, which laid down that if

there is any inconsistency between the Kenys Evidence Act and
English case law, the aget should prevail unless where the act
is totally silent, the court went on to hold in Oriental Zire
ce V. Gowinder and Others (7069) EA116,
that tobegpart of res gastaoe a statement must be svontenous

and General Insursn

with the act, This was to bring the Kenyan law in line with
the confusion in United Kingdom. Stone had said that the
confvgion in United Kingdom ~roge not from cases but from
refusal to mske retionel classificmtion 0f the cases. In Kenya
I can say the confusion comes from following the irrationally
classfied English cases. This is one of our exceptions and
Hearsay rule!
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Wigmore, that learned and respected author of Wigmore on evidence
32

after zoing through 1760 pages and 2 volumes on Hearsay rule

1

alone, tells us the Hesrsay rule has been over enforced and
abused and the poblem for the coming generation is to preserve
the fundamental value of the rule while allowin~ the amplest
exceptions to 1t =znd abstaining from getty i#ticulous

-
excepuions.BJ

The zdvice by Wigmore is good only to those who would
suffer historic nostolgia if no value at all was attsched to
the Hearsay rule. Infact just as it does not exist in our
statute law, I wish it wes possible for the whole le 21 profe-
ssion to suffer from emnesia gs far as the rule is concerned.
The reason is that there is infact no rule it is a myth, a legal
monaster believed in by majority of lawyers and judgses and non
courageous enough to say its a dead rule except point half
heczrtedly a2t the confusion which exists. This is done even =
without looking at the difference between countries with and
those without a codified law of evidence, In this field we are

still w=iting Tor a messiah but do we really need one?

A o00d illustrarion of the difference between us with a
codified law of Bvidence and those:without can be seen in what

the butier said he saw34.

Q: Did you say something to the butler?

A Yes I gid
Q¢ As a result d4id he do something?
A: Hg left the room

Q¢ After a while, did he com= back and say
something to you?

Yes
As =z result where “id you go~

-

I went upstairs to the bedroom door
What did you do there?

I looked through the keyhole

And what did you see?

s

PO PO PO

I saw what the butler said he saw.

R
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Griew in the zrticle illustrzte the f rcicsl side of the

rule agzinst Hearscye.

It appears in this chapter up to now that there has been
no personal synthesis as developed in my mind but rather
guotation after quotation. Its unfortunate but there is no
other way through a confusion which would not appear confused
itself, The only wzy was to develop a discussion wh'.ch
started at the provlem and thecoafusion. In the above article
the tiresome precess of questioning was due to the answer
which the first question was =sking for was Hearsay - what
the butler had =2id he had seen throush the keyhole and because
it would only be given by somebody else other than the butler
to prove the truth of what the butler said, it was Hearsay

and inadmissible. That is the Inglish law,

But going back to our evidence zct, section 8 (3) we
know that what the butler told the witness influenced him to
go up and therefore see whet he saw. Our section 9 allows
evidence that explains a conduct to be given. That the butler
szid is therefore not Hearsay =zccordin; to our evidence zact
it is direct evidence beczuse it 1nzl¢eaced and explains
why the witness went and peeped throush the keyhole. What
he saw is 2l1so evidence. Intention can flso be proved by

Hearsay evidence - R.V. Willis (1956) I W.L.R. =g.
" Under section 5 -~ 16 of Kenya evidence =gt, you can find

a peg to hand any Hearsay evidence and infact zny Hearsay
evidence is admissible zand the confusion arises from the mass
of entangled case law znd lack of differentiation between
edmissivility and weight to be attached.

Take the case of Njunga V.R., the information by the informers
was admissible to explain why the police had to chase the car

under section 9 Kenya Evidence Act. The question then was, Waé
there no better evidence? Tne Zvidence completely lacked welgﬁt
to prove what it was intended - Intention to commit a felony
being armed.
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Looking at the law report it is evident that the ﬁuigg;come to
the right conclusion from wrong reasoning. The Evidence had
been given undue weight by the magistrate and the burden of
proof had not been discharged, the evidence having failed to

do what it was intended. In R.V. Willis (1956) I W.L.R. g8,

tre court admitted Ke_rsay gvidence to disapprove intention but
the weight of the evidence was against them.

It still remains that to suggest that even that the
faintest kind of Hesrsay testimony ought to be zdmitted sends
g shudder through one who has been stepped in the restrictions
of thaw 36. The fact is the phrase "Hearsay is no evidence"
is an expression inaccurate in ever&day and -hzs caused the
37, Inadmissible
Hearsay is said to be a small island in the sea of exceptions
even the best path finders sometimes go astray, the island seem i
to be =2 floatinz one that noniof the writers has been able to
find, and hence the rule and the exceptions.

nature of the rule t0 be generally misunderstood

Thayer points at a poscible solution to this problen,

It seems a2 sound general principie to say that

in are cases a main rule is to hpove an. extension,
rather than exceptions to the ru+e; that exceptions
should be applied only within strict bounds and the
main rule should apply in cases not clearly within
the exception. 3But here comes the guestion what is
the exception. There lieg the difficulties. A true
analysig would probably re-stiate the law so as 1o
make what we call the rule the exception and_.make
viz that whatever is relevant is admissible-~.
(emphasis mine),

Thayer at last points the way but to ascerptain the distance
we have to go Back to our Bvidence act znd msybe case law.
Section 5 of K.E.A. provides "that subject to the provision of
this act or any other law, no evidence shall be ziven in anysuit
or proceeding except evidence of the e .igtence oY non existence
of 2 fackt in issue and of any other "act declared by =zny
provision of this act to be relevant", The proposition that
whatever is relevant is zdmissible raises just the small question,
meaning to be attached to 'relevant' snd 'admissible!,
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Admissible is defined in the K.E.A to mean gdmissible
in evidence and in my understanding is thatithe court has
accepted the Evidence tendered a2nd is to consider it in
determining whether the case or the issue is proved or not 4G
proved. Relevant means "having a bearing to an issue in questior

. There is no need to put fine gem.tic distinctions on
relevant and admissible but it is opportunzte to point out that
because the act providag some occassiog where relev:n? evidence
is not zdmissible like beifore CQBfaSSiOﬁ;aTG ;dmittedgl and
evidence coming within sesction 33 or any other provision which
requires as a prerequisite that certain conditions be fulfilled
if it is not fulfilled then the 4vidence is inadmissible, the
rezson being thst section 110 K.Z.A. provided that the burden
of proof of =dmissibility is on the one who wants to give such
evidence.

The fact is that whatewer is admissible must be relevant
and whatever is relevant must be or is -dmissible in evidence

unless provided otherwise by the evidence Act or any written
w42, This seems to he the case where evidence iz to be

admitted under zection 6 - 15 K.E.A. In John Makindi V.R.

(1961) E.A. 327, which can be taken as an authority for saying

that where the act provides that Bvidence of a fact is relevant,

it means it is admissible unless it is provid ed otherwise.
Lewis Edpund in 1809 szid that

"I+ is desireble to mention that it is said that
earsay testi ony is rejected on the ground that
it is irrelevant. Tle 1@ not a cor“nct v1ew, sssee

el

Imie

be ralev JJJJJ nt 3nd £0 7 1rrelev nt is merely
a dlsgulsed way Of Heorsay is rejected
becguse 1t is not ‘0231dered sufficiently

tI‘”’“‘ WOI"thy ® 00 0 e o (Tmp}}.&gls mlne) .

This is supposed to be the true position when Edmund
spoke of "sufficiently trustworthy" he was Tefgping to the
weight to be attached to the evidence itself. The Hearsay
in Nj V.R. E4 was so wanting th-t the conwiction
could not stsnd. It is not that
inadmissible, it is only that the

technically

; against weight
of Evidence. Jack B. Welmte;r44 after looking into the probative



force of Hearsay evidence commented and s-idj;

"The probative force of zline of proof is its
power to convicne a dispas:ionate trier of

fact that a2 material proposition something,
referred to as an 'ultimate fact' is

probably true or false., It may also be defined
as an increment recultinggrom admission of
evidence in the "gegree oY teli=f which is
retional to entertain® with respsct to av
proposition zbout =z matter ol fact. Convincing
power or provative force of =ny statexent is
affected by the trier's zsssessment oI credibility
of the declarant with respect to the specific
staterent.”

He also went on to say that in order for a trier to
determine the weight of any Hearsasy evidence he should look
at the statement not in isolation but as a part of the other

45

ividence in the case’'”. In our case of Njunge V.R., +the

judge found that the Z:vidence had not convincing power so

he used the phrese "very p0831nly"46 to show the weight he
cave to it and instcad of saying that it was impossible to
conviect on such evidence he says it wo 1d have been "difficult
if not impossible for the court below to have cobylcu,d47

48

Morgan is of the opinion that if we have to start g

onew and were unwilling to treat the Hearsay objection as
ffecting weight rather zdmissibility, we could do well to put
in category of Hearsay all evidence which requires.the trier

to rely upon the use >f lan—uage or tl-:—;' sincerity or The remory
E "

or the obuervation of the p:s:rson not ;»o:;nt cné not subject
to 2ll conditions imposed on the witness. At the rame time
.
U

Hy

he accepts "we should have as the tasis o he system the
S

2ible and should
treat the Hearsay rule as an e ception"49. Another writer

.
Morris Forkoch’o

principle that the relevant evidence is admis

seems to drive the idea home for us. In

essay nature of 1eggfevidence he asks and answers the
question

What therefore should be done? Historically,
logically and precticzlly, only one basic question
should be =znswered at the outset, namely is the
evidence preferred logically probative of some
issue of metter which has to be proved?
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relevance should thus determine admissibility.

A second and finsl quection should be znswered
however; is there a clear reason or policy

ground for exclussion? ..... within the ambit

of these two principles all evideng—should be
admitted gnd the weight end not the justification

shonld be the only cuestion pagsed to the trier
.ovooooc' um';haSlS mlne) ,

C uygion

What then is Hearsay? it a rule or is it a myth?

w0

I
The snswer - it is nothing like rvle. Throughout this
chapter I have anqgvoured to show the clouds that surround it.
It is only resorted to if the trier of “act cannot find any
better reason for rejecting evidence or by a lawyer with no __I
better ground for ovjection. It has teen said that it is what
it ie today - as g wesult of a conglareration of conflicting
congiderstions modified by Historicsl ﬁccidentsz. In the sea
of admitted Hezrsay the rule excludins Hearssy is a2 small and
lonely islend whose wheresbouts defersts =ny estztlished
principle of sound legal or judicial navig-tion. It is reasons

for existence being incapable of convincing snybody not lecrned

bacd

heving accepted its exictence
theia

s not

in law. The lavyers and judges,

end justificestions, have as a self extenuating mes

n

H

|,.

y

ure £0
i

de

o

e

4

belief, and to explzin why logicselly probative Bvidenc
adritted, not only tekenHearsay for granted but insists it
exists. Just like god is rescrted to, to exyplain creation by
those who still dlsagree with the theory of evolution, so is
the rule ageinst Hearsay. Even the defination given in'
§ubramanium V. DPP faces some problem for examrle in

Myer v. DPP, the prosecution arcued that the microfilms were
- 2 &

not adduced to prove the truth of the recorded particul-rs

but only to prove that they were records kept in the ordinary
course of business. Tnls was met by the quecstion that if they
were not intended to prove the truth of the entries, what then
were they intended to prove53. This was e good move for there
is"%vidence which is adduced for -ny other purpose other than
to0 prove or disapprove a fact in issue or - foct relsvant to the
issue. But was not keeping them'in course of business relevant
to the issue whether they could be correct?
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Hearsay is a myth and just like other myth it is so
imprecise, that as a final and cowsrdly move, its better to
believe in it than question.it. The paradoxical saying
"the president is dead - long live the president" changed to
"Hearsay rule is dead - long live the Hearsay rule" is
the nearest we can go. The myth is s0 entreached into the law
of evidence in practice that it is better for the lawyers and
judges to believe in somethin~ which is not there than accept
there is nothing to believe in. The rule having been
gwallowed by the exceptions, it can only be of importance to the
legal Historicaens for it tends to impede(ﬁzgggfijfiggggﬁPand
paint clouds in relastively clear skies of the law of evidence.

RECOMMENDATIONS

The rule ageinst Hears:y has been simplified into the
expregsion "Hearssy is no evidence" this expression is inaccurate
in everyday and hss czused the nature of the rule to be
mi@understood54 what then can be done?

There has been attempts in England to deal with the
Hearsay rule. After Myers v. DPP (7065) AC 1001, an erphatic
runbling of disapproval wag heard which s=lmost grew to a roar.
Hearsay was seen as 2 hindrance to the truth finding functions
of the court. As = purroted remedial measure Eritain passed
the criminal evidence Act 1965 and later the civil Evidence 4ct 1968

But the »rotlems relsting to Hearsay still
exists. A panatea is needed.55

There is only one possible solution. Avolition of the
Hearsay rule by legislationAwould be 2 move so radical that
most lawyers would BOT think Of it. The solution would remain
with the courts to excercise their residual discrection in
receiving Hesrsay evidencé, along certain guideline and with
certain safeguards. The courts have always had this and if they
cannot on their own motion excercise it then legislatbion is
necessary to meke them obliged and aware.
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This dlscngtlon to receive Hezrsay evidence chould be
excereised having rcng§y~to the Wcight of the gvidence

in light of personsl knowledge if any of the suppliers, the
likely reli=sbility and accurzcy of the recorder. It is the
accuracy, origin and transmission that should be the crucial
factor"56. This is what actuslly.happens in everyday court
operations when ressons ore bveing given for inadmission of
Hesrsay. But the question of relevance znd admissibility
remains.,

A legislation ﬁgin the United St=ates federsl Rule 402
would not be completely effective. The legislation I hove
in mind should tend towzrds an inclusiveness 0f the Hearsay

ik
rule by providing that are relevanﬁ‘5v1aence is admissible
xcept otherwise provided by written low and the guestion to
be zsked by the court when its coming to a conclusion is of
the weight Lo be iven to any particulsr evidence that would
be 2 dis //,tlon of the trier. Sych a legis lation would be
suppl nted by =another which may read;

"Every statement having aporeciable prob tive
value upon any issue zhall be adrissitle if the
judge shell find th=t in the circumstznce of the
case, the evidence will sssist in the finding of
the truth",

Such a stetute would expressely give the udge the
discretion he glways had ond instances were logic:lly
probative “@vidence is excluded on techniczl grounds would
be minimized if not resmoved. This e cercise of the 3Jiscretion
would be with resardg to weight to be att .ched to zny piece
of Bvidence. In instances where the legistattire has been
resulted to, to ramedy the Ferrony provlem, it is later
critieised for lack ol ccmplete re-ex mination of the .asis
of the rule and fsilure to put it on a more r=2tional footing
and perhaps produce & comyprehcnsive code o Evidence5
Putting Hearsay on a more rstionzl footing, would only be
accomplished by its abolit ion by the le iscl-ture a move

7

which can only be done on the assumption thst exists.
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