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INTRODUCTION

This is an s;temgt to exumine the appligation of
res ipsa loguitur ag it agplies to cases arising out of
hospitals, Application of the maxim to ordinary cases of
negligence is based very ﬁuch u;bn.common senge., It is based
upon the assumption t!at the injured (#laintiff) knows nothing
how he was injured but the defendant knows. And so he should
'explain‘in order to avoid liability. But the.develo;ment in
surgery and the intrﬁductionAcf‘numerous vowerful %r&gs ~nd
antibiotics makes us to doibt tre wisdom of ihis fundamental
ass&mption so far as its apglicatiun.to hospif;l c.ses 'in the
modern times ;ﬁvcahcerned. In some cases it is guite likely
thatlthe.defendant alpo Jbes.not Know now apharficular‘thing has
‘happened or, the defencant (surgeon) is - just ﬂelplcéﬁ.
However, e are still applying this muxim to hos;ital cases in

=

the old, out-datea fashion. Ahd 80, an 4ttempf‘has becn made

to reccnsider the ug;lic#tion of the maxim tg hospitals in this
Even from tne't;mes When‘Ehglish'iuw was made ap,licable Lo

East Africa not mwnJ‘CuScé have been feported. Though 2ltemyt

has been myde to cover the East Africsn reported cases and

digssts bf‘unre;orted’aéses reliance un.tﬁe English ages ~33 '

felt unavoidable. In order to consider fhe‘li&bility_from the

hospital standpoint, reference to standard works .n'medicine

. was necessary. However, care has been . taken to see that the

.

dissertation gnoulJAnot become lop-cided.
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CHAPTER 1.

THE NATURE AND SCOPE OF RES 1P3A LCJUITUR IN GLNEKAL

In every tort, the policy of lew docideé as to ého should introduce .
ov?@ence leading to the establishment of a case., The general rule of ‘
evidence is, "whoever desires any court tc give judgnpﬁt as to any legal |
right or liability dependent on the existence of facts whiﬁh he aaaérts
muat‘prove that thouse facts exist." s U;ually. it is the plaintiff
who seeks the aid of th§ court in enforcing a legal right which the
defendant has breached, 1t therefore, follows that, the burden of 1ntro—ﬁ
ducing evidence lies on him. The learned author Best ébsorvesx o

* A person assefta that a certain event took place not éaying Qhen.

where, or under what circumstances, how am I to disprove that, and

convince others that at no time, at no place and under no circumstances
has such a thing occurred? o Indefinitum aequipocllet universali,"”

Strict adherence to this rule may result in a lot of injustice to‘the
~plaintiffs under certain circumstances. This is particularly true in
cases where a plaintiff who has suffered injury but he is not in a rosition
to prove hoy injury befe;; him., Since the plaintiff knows nothing about
how thé injury has been caused excent a few facts surrounding the oécurrence
of the injury, it is therefore, proper to have him adduce only those and
thereafter, ask the defendant to complete the whole story. Indeed, this
is what the maxim of res ipsa loguitur is. Its literal meaning in inglish
is that the thihg’speaks for itael!.v_(}) <hen it is relied upon by the
plaintiff in the court, he askslthc court to infer negligence from the

~ mere fact of the fects Le is able to adduce in court atout the incident

that caused him injury.

The whole object of the maxim is based on a very sound nolicy i.e.

any rule must obey the circumstances of each particular case if justice is
_ (&)
not to be sacrificed to formalism. For instance, in Byrne v, Boadle, where

the plaintiff while walking in a street was snjured by the fall of a barrel

of flour from an upper window of premises occupied by the defendants.
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ThePefendanta called no evidanci to prove that they were not negligent
but contended that since the plaintiff had not proved e negligenée he
asserted, he was not entitled to succeed. But, the plaintiff was allowed
to succedd on the mere proof of the accident, POLLOCK CeB. is kﬁn#n to
have remarked that "there are ccitain cases of which it may be said

res ipsa loguitur, and this seems to me to be cne of kﬁ&m;”
; {35)
In Scott ve London snd S5te Katherine Dock Co,., the plaintiff was

only able to relate the evidence that the defendants were geasea&ed.of

certain docks and warehouses therein, and that he was lawfully therein,
that the defendants by their servants were lowering baga cf sugar by means
of 2 crane or hoist, and a bag of sugar tell upon hime Ho did not adduce
any evidence leading to the establishment of negligoncc. The trial court
decided in faveur of the defendants. On appeal, ERLL C.J. observed:
% There must be reasonable evidence of negligencé but, wherh,,thel
thing is shown tc be under the management of the defendant, or his
servants, and the accident is such as, in the ordinary course of things,
does not happen if those who have the management ¢f the machinery use
proper care, it affords reascnable evidence, in the ‘sbsence of explanatj
by the defendants, thet the accident arocse frem waent of care” (6).

Ever since, the maxim of res ipsa loguitur has been paggéd on this

dictum in Scott's case. It is conceded that it imports into the law,

nothing new, becaua§ it is wholly based on common senge. The common aensaf
here is that, if the accidept that happrened is of such a nature and the
circumstances attendant on that accident are of such a character as to
onaﬁlc or justify the Jjudge or tﬁe jury to arrive at the apparently obvious
conelusion that it was thes result of the defendant's fault, it is reascnabl
te infer negligence on the part of the defendant where the defendant failal

to offer any eiplanation or rebuttal,.

UR AS A BULE CF ?Viﬁ?NCE. (7)

KR8 IPB4& LOLUILT
"Burden of Frocf” (8 )as found in the Law of Lviéence has twa distinct

mesnings nemely; the burden of establishing a caﬁerand the burden of

introducing evidence. The burden of establishing 2 case remains on the
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118
pleintiff throug%?, while the burden of introducing evidence may: shift
constantly as evidence is introduced, The latter is more or less an

equivalent of res ipsa losuitur because it is said tc be a process of

helping the court to arrive at a fair conclusion. The maxim 2s observed
(9)
by LORD NCEMAKRD in Barkway v, Se%e Transport Co, itdj is " no nocre

than a rule of‘cvidence afrectiﬁg onus,

It ie however doubtful that if, the maxim is a rule of evidence, doe§,
it operate'aa a presumptibn or as an inference: f Stroud's Dictian,ry s
definas a presumétion as " a probable éon&equencé.‘Arﬁwn from the facts
(eithervcertain, proved by direct teastimony) as to the truth of a fact
alleged but of which there is no direct prpc(.' éoodroffe_(12) in his
book goes further than this, ﬁe sajs that presuqétisns ere of two kinds =
presun;tions'of law and presumptions of fact. A presumption of law is an
inference which the court draws as a matter of law and is ccnclusive,
unless the p;rty against whom-thepreaumytioﬁ arises gives evidence suffi-
éient to rebut it., 'nd, a presumntion of fact i#gn inference which the
mind ‘naturally and }mgically‘draws frcm given fncts.irrespectiv§ of‘its
legal effect, and is hlways rebuttable. |

Stroud's Judicial Dictionarf o defines ah_inference as an impli-
cation that a given set of facts gives, It goes fu;ther to say'that it
is éomparﬂble to & presumnticn one draws frém a given sef cf'facts. ‘In

(14)

Hughes v, Atlantic City & 5.E. Co., the maxim of res ipsa loguitur

waee discussed af len:th. It was held to be a legaliinfcrénéc of'négligence
which is deduced from the mere haprening of an accident, and it is a legal

inference in the sense that it is permitted by law and not that it is

required to!l
From the foregeoing, it is aubﬁitted'that. generally speaking, a

presumption and sn inference are mcre or less one and the same thing.

Res insa loasuitur viewed either qg an inference or a presumption it does

not matter muche .
- aa
ey OF VI
\\lf)\ ]
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CCKDITICHRG THAT BRING THE MAXIH INTC CRiiaTICHN.

The maxim of res ipsa loguitur can operate if the following conditions

(157
are sstisfied:-

I The thing that caused the injury must be proved to be under the
defendant's control or management.

I1. The accident must be such that in the ordinary course of things
does not happen if those who have the management or control use
the proper care. : :

I1I. ibsence cf exvlanation.

le THE DZFERNDANT'S CONTRCL COR MANAGLELINT.

1f the thing that c#used the damage or injury to the plaintiff is unden
the control or management of the defendant, it is logical that he stands
in a better position to explain the cause cof the accident as corpare¢‘£o_th4
plaintiff, The degree of contrcl or management need nct be actual., For |

(16) .
instance, in Parker v. ililler, the defendant wns the owner of a motor

car and fregquently allowed a friend of his to drive it, ﬁn the occasion
in guestion, tie defendant got out of the ear and allowved his friend to
. drive it to the letter's house, which was in or road with a very steep

gradient, The defendant's friend left the cer con the road outside the

house, =nd after half an hour, the car started down the hill and crashed -

into the area cf the plaintiff's house. The plaintiff sued the defendant’

f:a'

in pegligence invoking the maxim of res ipsa loguitur. The court held

thet the fsct of the car having run down tine hill of itself was sufficient

q

- evidence of negligence and that zlthough the defendsnt was not in control

of the car when the sccident happened. In Hulco Textiles v, Yq&?aqgi.(17)_

the respondent, an emjloye® of the appellant factory was injured by an
object thrown by & fellow employe® at a period when the lights failed.
on the issue of contr 1, LiW, Jeie, said:

“The "subject-matter” which caused the accident in this. case was an
unidentified object wantonly thrown by a workman during a stoppage

¢f work caused by a temporary lighting failure., 1t was not something
under the control of the appellants.” = (18) '

(19)

In the case of Hoggzs v, Winsbury--hite, the defendant was a

surgeon who had been hired by the plaintiff to perform a surgical operatiorn
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upon the plaintiff, The defendant performed the surgical operation.

After the operation, the plaintiff remained in the hospital and was attended
by nurses and medical officers oy the hospital staff, Ouring this time
the resident surgéons and nurses 1n§¢rtcd iubes into the body of the
plaintiff and made freguent replacements of these tubes where necoasary.'
Shertly afterwards he was discharged. Due to the severe pains he suffered
he came back tc the hospital and an X~-ray photograph was taken. This
revealed a portion of a tube in his bladder. He then brought an action
againat the defendant relying on the maxim of res ipsa loquitur. 1t was
held that the tube got intc his body at the time he was at the hospital
‘while he was being dealt with and trested by numercus nurses and surgeons.
The defendant was Sy no mesne in control of these nurses and surgeons and
therefore the maxim was inapplicable,

Il - THE NATURE OF THE ACCIDENT..

The nature of the accident must be such that in the ordinary.courso.
of thingn; it déos not happen if those who have the management or control
use proper cares it is generally agreed uson that, it is the common
experience of mankind that if those who havn control are exercieing rea-

sonable care, it is not usual, for example, Wo bLave bags of flour fall

(20) or for a swab to be found in the abdomen after a

patient has undergcne operation - (21) tc mention only a few of the many

(22)

from warehocuses,

cases where the maxim has been held to applye.
It.is vitally importént that the eyidcnco of the plaintifif must create
no room for ancther probable explanation of the accideut apart from that
of implicating the defendant of the negligence slleged.s The reason being
that res ipsa ioguitur which literalily means, the thing speaks for itagl!
cannot be applied on such facise (23) Moreover, in such & situation the
case still rewmains unproved up to the standard required cof civil cases of

"balance of probebilitiess <o’

WMIVERSITY OF NAMmesll
LIBRARY
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The maxim does not aprly in cases where the material facts about the

injury are known to the plaintiff, LORD NORMARD in Barkwey ve. S.7e Trans-

port v o. emphasised this when he observed: (25)

" It (res 1péa loguitur) is based on common sense, and its purpeose
is to enable justice to be done when the facts bearing on csusation
and on the care exercised by the defendant are at the cutset unknown

If the defendant can explain to the satisfaction of the Jury as to
how the particular accident has occurred and from the explanation it is
clear that the defendant is not negligent usually the maxim does not come

(26)

into operation,



Te

2o

3e
b,

5.
6.
7.

-8,

Se

10.

1.

12.

13.
14,
13.

16,
17.
18.

15.

q‘
FOOTHOTES TO CHASTLR 19

56107 (1) of Kenyn Ividence ‘ct, Cap 80 of the laws of Kenva. 5,110
of Tanganyika EZvidence Act FHos 6 of 19067 and 56 100 of Ungnda

ividence ict, Cap 43 of Lawe of Uganda,
BEST, EVIDENCE p. 263 S5th Edition
SALHUED, TCRTZ, Feo 306 (15thetdition),, WIKFIALD, TURTS Fe 73 (1975).
{(47€3) 2 Hok.C 722+ TH & cuse ha: been ap lied and followed in
Mwamugeng Njanjl v. Vivningo fatates Ltd (1971) K.i.C.D. No, 45,

(1865) 3 HiC 596,

ibid,.

The mexim ie eateporised under the law of Ividence because it opersztes
as one of the means of "proving®'® negligence,

Ancther way of referrin- to burden of proof is “onus probandi”™, The
two, "burden of procf" and ”cnus.probandi" are alweys used interchange-
ablye, See: DURAND, F.i. - Zvidence for Mapistrates, n. 28 (19693,
(1950} 1 211 E.R. 390 st 399, Zioney ve. Eastbourne Telele (1927)

1 ch, 367 at 397 ae per L0 WINNOLTH,

53, L.Le.H. 1H0L; 167 L.1.R. 658,

STROUB'S JUDICTAL DICTIONARY OF wORDSG ARD PHRALES, 3rd Edition, Vol. 3
(1253)

SO DROFFE & ANEIR ALIOY, LAY OF EVIDENCE CF INDIZ, 13th Edition,

Yol., 3 at p « 209%9-2102,

ivia,

(1918) RJJ.1. 292,

fSee WINFILLD, TCHT, 7th Fdion. P 197=19& and STRLLY, TUHTG, 5th
Editi-n p-a 132«136, |

(1926) b2 T.L.%, 408, :

(1973) faie 380 (Cedale

ivid., =t p. 382,

(1937) & 211 E.8, 49k, Im wsish v. Holst & CO, Ltde It was held that
the maxim apslies ever agairst buth og¢cupier and his inde)endent

contrastore In es ence, it implies that one cmn be held liable for
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the acta of his independent contractor, which is an ovestreteching of degree
of control or aanagement.

seott ve Londom and St. Katherine Co.(1265) 3 1.. ©. 564,

Kahon ve Csborne (1939) .C. 562 snd Narsing Pal Vohra ve Cadbury ichvepres
Ltd (1973) K.lieCeDe Xoo B6 sre 2lso good exampiea of cases where the nzture

of acocident leaves little doubt 23 teo the aprlicability of maxism,

A "thing spesks for iteelf" xeans that the most logical and ron;anablo
ecnclusicn to be reached from given facte is thet the defeundant vas‘
negligent ise. the thing (ite happening) opesks of the defendant's neglisenc
MCRU15, HeFoe, ividence in imst Africs, ps. 150 (1968),

ibid, at 3499,

Barkway ve Se4e Transport co. Ltd. (1950) 1 411 [.H. 392. Pelton v. Stone

(1951) 2.C. 250, 889, per LCED FCRTER.

gt B praeX
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(1)
CHAPTER 2

APPLICATICON OF RES IPSA LO.UITUR TO HOSPITAL CASES

HISTORICAL DEVELCPMENT OF HOSPITAL LIABILITY.

The liability of hospitals can be discussed under two phases:(1)

1« The Period before 1936

2. The Period after 1936,

1. The Period 5efore‘1936.
€2)

In Hall ve Reos. when the court was faced.with the issue of hospital

liability for the negligence of its nurse, it held that a hospital onlyx
undertook to supply a competent nurse and did not undertake to nurse the

patient and so, the hospital was not held liable; And in Evans ve Livqippol
(3)

Corvoration a medical officer had been negligentEin'discharging the
plaintiff's son before he had fully recovere§ 9nd thié resulted in the
reﬁt of the plaintiff's children contracting the samerdisease. Oneof the
issues for the court's'determination was alsc whether the hospital would
be liable gdr the n#gligencé of its medicai officer, The court held that
the medical officer was only acting on an advisory capacityvand always
offered his services ;s a mediéal man and the hospital would not therefcre
be liable for.his actse !A similar view was also expressed in Hillyer v.
(&)

Governor of Ste. Bartholomew Hospital where the servant whose negligence

was in question was a surgeon.
From all these cases one thing emanatesland, fhis is the position of
the law as it stood during the period before 1936, The position was that .
a hospital would not be liable for the negligence.bf its servants with
professional skills like doctors and nurses. Two argumentslwere advanced
in favour of non-liability of hospitals. They werei=
1 Doctors, nurses and other professional servants of a hospital
are independent experts who perform services for the patlent and
therefon;,not in the service of the hospitale. j
2. When a patlent is received by the hOSpital, he enters into an
implied contract with the hospital that he will not hold it liable

for the negligence of its servants when acting in their professiones
capacities.




m '
2)

Hence, it was conceded that a hospital would not indemnify them for
their negligencee.

2, The Period after 1936

(5)

a
In Strangways - Lesmere v, Clyton,
=

the hospital was held not liabl%
for the negligence of a nurse in misreading certain instructions and
cmitting to make a proper check whereby a patient was given a»conéiderably

greater dose of a drug than her surgeon had prescribed and in consequence,

diede Commenting on this judgment WRIGHT M.R. observed: (6)
"eseeoe those who engage in an undertaking the actual conduct of which
involves expert scientific or professional skill and knowledge which
the principals do not possess cannot escape liability to outsiders
who are injured by the negligence of those who advise or act for the
principals, on theground, they, as principals, are laymen and must
necessarily be guided by or act through experts. Most big concerns
are managed by committees of businessmen who neither have nor profess
expert knowledge: if this contention were to prevail in general, it
would practically nullify liability of principals for their agents
over a large area,' ‘

It may well be questioned, as a matter of prinqipls why hospital
authorities and‘their'employees should stand outside the rﬁles as to the .
liability of a master for acts of his servant which are applied in respect
of other employments of skilled persons; was his main argument!

(7)

In Gold v. Essex C.C. it was‘held that a hospital would be liable

for the negligence of its servants. The court upheld the same view in

(8) (9)

and it is here DENNING L.Je. said:

C&SSidL Ve MoOoHea N

" who employs the doctor or surgeon .e..e.? where the doctor or ' \
surgeon, be he a consultant or not, is employed and paid, not by the
patient but by the hospital authorities, I am of the opinion that the-
hospital authorities are liable for his negligence in treating the
patients It does not depend on whether the contract under which he
was employed was a contract of service or a contract for service.,'

It is clear from these three cases that hospitals are held liable for
the negligence of their servants, both professionalsg and non-professionals;
and hence the importance efudisounseien of the discussion of the applicatior

of maxim of res ipsa loguitur to hospital cases.

whether hospitals should be held liable for the negligence of their
servants is a very fundamental question. The importance of the issue is

that the hospitals if held liable, are viewed generally as _ther commercial

institutions. Hospital practice was started as a noble profession and
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profit-element was totally absent. It is the dutig®RM¥every enlightened
government to provide as wmany; hospitals as the country needs, In fact, it
is viewed as one of the goveranmental functions as opposed to commercial
functions. with the same noble sontineht many charitable institutions
~also came to run hospitals, but one can eisily notice the change in the
circumstances.

The modern governments arétgéraanylimited.governments.‘ They are
discharging not only the limited sovereign functions but alsc undertaking
to discharge a number of commercial activities. 4s a result, the govern-
ment has become the master of so maﬁy servants., And the modern governments
do get a lot of money by way of v&éioua taxes and so, the qnestion.df
payment of damages does not arise, in torticus or other liabilities. The
recent development is that the government should be liable to its subjects

just like any other private individual. The Government Proceedings Act(10)

under its section & provides that ".... the government shall be subject
toc all liabilities in tert to which if it were 2 private person of full
age and capacity, it would be subjiect = |

(a) torts com-itted by servants or agents.

(b) in respect of any breach of those duties which o person cwes to
his servants or agents at common law Ly reason of Leing their
employer ecesee’

Cn the same analogy, hospitsle run by local authorities, should also
be held liable for the acts of their servants, This means that the locsl
authorities themselves shall incur liability,.

Hospitals run by charitable organisctions do get some funds an§
donations from various members of tﬁe publice .These can also keep aside‘

a certain amount of fund to »ay as demages for their unfortunate victims

of the hospitals they rune.

Private surgeons can very well protect themselves by making use of
insurance schemes., After all, they are a profit—m&king'claaa of p:bfeasionc

and so the problem of paying damages to their patients does not arise.
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On the whole therefore it is dssirable to commit to the broad palicy
of hospital's liability in cases of negligence. This is a healthy approach

which certainly, may lead to the greater happiness to a maxinum number of

(10) advocates for hospital's liability. He observes:

people. Grunfield
" Smploycrs’vicarious liability today rests surely on the social
principle that, in the overcrowded mechanised and complex life of a
commercial and industrial socisty the employer should bear the
occasional losses that result from injury suffered by a member of
publiec whose path has been crossed by the servant pursiing his
emplover's business., It is the employer wheo puts the servant in the
position to inlict the injury, it is the employer who otherwise
derives profit from the mctivities of his servant, and in any case, it
is the employer who is far better able to be:r such occasional losses
by assimilating them into the overheads of his business or into the
the overheads of commerce generally through insurance.’

In brief, the position of the law as from 1936 has been that 2 hospital
is liable for the acts of its servants.

DEFINITICN aND FULCTiuN OF HOSSITAL.

A hospital is "any instituticn for the reception and treatment of
persons suffering from illness, any maternity home, and any institution
for the reception and treatment of persons during conva%?ccncc or persons
requiring medical rehabilitation, and includes clinics, dispensaries and
out-patient departments maintained in connection with any such institution
~ or home as dforesaid seee.” (12) poa this definition, it can be said that
the essential fupctions of the hosrital areie-

1. Reception.

Ze ndmitting patientis inlc wards,

3. DLiagnosis of patients' illnesses.

4, Treatment.

5« OUperation.

6. After-care attention.

7e Diuch#rgo of the patients.

it may hovtvc; be noth that a hospital ua§ also pcrfofm the function

of providing preventive medicine services by teking all the necessary

measures to prevent and guard against the intrceduction of infections
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disesses, promcte public hzelth by prevention, delimitation and suppression
(13)

of communicable but preventable disesses. where possible, a2 hospital
may also promote or carry ocut resesarches and investigations into in conne~-
etion with the prevention ané trestment of huzen disesses., (1%) =
heogritsl uzes vacecination - and - Lradication ~ of - disease gampaipgns
method, in discharging this function of providing preventive szedicine
services which contribut; to the noble geal of maintaining pudblic health
(13) The moxim of yes ipsa loguitur can be invoked against the hosnital
while it is discharzing any of the above functions, lHowever, there is no
case~-law cn some of the functions mentioned, G50 the discussion is noccssarﬂy

limited to caly certain functions in the following pages.

1, WRCNG DIAGNCSIS.

Diagnosis cof the patfent'’s disease is a very important aspect of a
hospyital's work because it is thro.gh it that l‘acientific and succoéafﬁl
treantment is possibie. This being a scientific enquiry and investigetion,
it is not possible for an average patient to know what it constitutes, and
if, by any chance it is negligently done, the patient has evoryvright of
celaiming damages ror‘an; injury he mey suffer as a result, /eliance upon

the maxis ies very helpful to the patient. In #ood v, Thurston (16) for

dxunplo, & cesualty officer was misled by a patient's dull reseticn te nain
due to aicebol end failed to use a ctothasqcpc‘( A8 a result, he failed |
te diasgnose the fractured riba. Thi patient died soon nfﬁcruardﬁ‘duo to
Baving not been given due attenticn b&cuusoAat the wrong diagnosise. The

court held,'thc plaintiff here was entitled to rely uzon the maxim,

This is a clear case of negligence and sc the court wes right in
allcwing the plaintiff to rely upon the maxime

In Cpriven ve ﬁargog Helal (17, pathologist went wrong in his
diagnesis of earcin%na. The plaintiff tried to invoke the maxim by sayiﬁg
that a different yafbologiat would have ¢come t¢ = different result and so
the court should hold the defendant liable. Dut the court rightly reiuing

(18)

upon Rich v, lierpont held the defendant not lisble. "The eardinal
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Principle to apply in cases where the issue im WWis mave has been raised

is that laid down by TINDAL Cede in Lanphier v. ‘hiposi (19)

"

Every person who enters into a learned profession undertakes to
brins to the exercise of it a re-scnable degree of skill and care.
He does not undertake, if he is an attorney, that at all events he
shall gain Your case, nor does a sur; on undertake that he will
perform a cure, nor dces he undertake to use the highest degree of
skill., TYere ma; be persons who have higher education and greater
advantages than he has but he undertakes to bring a fair, reasonable
and competent degree of skill.”

20 TREATEZNT.

Black's medical tict%?ary (20) does not define what treatment is,

but says that the treatment aprropriate to each pstient and his disease
will be found under the headings of esch disease. Treatment varies from
disease to dise-se and from patient tc patient, in some cases, Cases of

treatment where the maxim has been relied upon are coneidered below,

In Roe v, Ministry of Healtlh (21), there wes & leszkage of phenol

~through invisible cracks in ampoules ucsed for s inal én&esthetics'vhich

resulted in paralysise The plaintiff in an action for negligence relied
upon res upsa loguitur. The court disculsod‘the saxim snd hospitsl's liab]
lity in the light of riskg invelved in the use of drugse The plaintiff's

action did not succeed, DENNING L.Je. holding that we nmust not condemn

as negligence that which is only a misadvemture, observed: (22)

“ It is so easy to be wise after the event and tc condenn as negli-
gence that which was only a misadventure, +e ought always to be on
our guard against it, especially in cases apainst the hospitals and
doctors., Medical science has conferred great benefits con mankind
but these benefits are attended by unavoidable risks. Lvery surgical
operation is attended by risks. We cannct take the benefits without
taking the risks, Every sdvance in technique ie also attended by
risk8 ., Doctors, like the rest of us, have to learn by experience,
znd experience often tesches the hard waye. Something goes wrong and
shows up a weakness and then it is put right.”

In Henson v. Board ofManagement of Pnrth'ﬁoagital,

attended a hospital where a doctor verbally instructed a student nurse to

(23) the plaintifi

give the plaintiff glycerine and acid ecarbol drops as treatment for his
sick ear. The student nurse went to the pharmacy and fouwnd a bottle

labelled acid carbeol. The student nurse being uncertain went to cne of tl

staff nurses who was also uncertain over the matter but, poured some of tI
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acid earbel inte a small bottle and gave it to the student nurse, who
in turn gave it to the pleintiff with instructions to use some drops in the
ear, During that evening the plaintiff had some drops put intoc his ear by
a friend, with the result thet the fluid destroyed part of plaintiff's.o&r-
drum and his hearing wes permanently impéired. The plaintiff was allowed
to invoke the maxim successfully. |

The patient is not supposed to doubt the medicine given by the hoapital‘
fIis work is to take the ﬁedicine according to instructions given to him by
the hospital. In this case, that is exactly what the plaintiff did and
8o the maxim could be applied without any further proof.

In Gold v Essex CoC. ‘2*) the plaintiff had gone to the hospital for

treatment of warts on his face., The dermatologist instructed the radiogra=-
pher to give him the treatment of Grenz rays while his face was covered
with a lead~linen rubber, The radiographer, instead of using a2 lead-linen
rubber, used a lint in covering the face of the plaintiff. 4is a result,
the plaintiff's face was disfigured ﬁermanently. Here again, the maxim was
successfully invoked. |

It is very difficult to docidc beforehand the spplication of the maxim
to treatment cases. If the hospital pecple are thopcu hly careless and
indifferent to the line of treatment which ﬁhe doctors usually follow tﬁnn
the maxim can be susscessfully invocked, as it was th; case in Go!é Ve LBSEX

Calos (25) and Henson v, Board of Management of Perth Hospital. (26) Other-

wise the court should be careful in applying the maxim incese of treatment

that skilled persons may go wronge 1In fact, this carefulness that the

court should exercise when applying the maxim to cases of treatment ap;ears
(27)

in the case of Cassidy ve MeUseile The plaintiff had two of his left

hand fingers suffering from a contraction. After receiving the treatment E

in the hospital he found that his left hand was to all inte%% and purposes |

useless, Both¢ the fingers which had been treated were bent and stiff and tﬂ

trouble had affected two other fingers. The hospital was held liable, Iin
(28) '

the Jjudgement of SOMERVELL Led. the court's carefulnes: is seen:-
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" In my opinion, ... the resu't seems to raise a case of res_ ipaa
loguitur. The jury would have been entitled to find negligence on the
facts as srteds 1 agree it is a difficult case. it seems to me
impossible on the evidence to come to any clear conclusion &s to why
this happened. If as I think, the result is prima facie evidence of
negligence at some stage, the defenda:nts have failed to rebut this

inference.," ( Emphesis, mine)

Be CPERATICNE,

An operation involves surgical activities of either opening up the
body, removing the diseased organs and tissues or, amputatiang particular
organs or parts of the body that have been diseased, This is an area where
the maxim of res ipsa loquitur may be heavily relied upon. The reascn
being that operations are done under the influence of snaestheticse In
such circumstances the patient rightly relio% upon the maxim because it
would be unreasonable to expect the pstient to adduce sufficient evidence
to establish his cases Nevertheles: each case must be decided on its own
meritse By all means the court has to take into account what takes place
in the theatre. .

The court camsot ignore the implications of the operation, the
circumstances under which the cperation takes place and theprécodqré in the

operation. (29)

Many times the doctors are under a pressure to perform a
number of operations within a very limited time. On vne hand, they cannot
refuse to perform operation and on the other hand, they cannot be equally
active in all the operstions, This is unavoidable in countries where the
number of surgeons is very much limited. Many times the surgeon while
operating are alsc involved in teaching (demonstrating) to students who i
are attached to them, ( Iihave in mind the hospitals which are attached ﬁa
Universities »nd Medical Colleges). ‘

Cperations are not usually done single-handed, The surgeons usually
take the heln of a team of their telloQ doctore or SuUrgecns. Nurses' help

is gquite unavoidable. Usually wm some of the things before the operation

or after the coperation are done by nurses or aoﬁe othar-p.rsona.
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Many fhings are needed in the operation theatre: scissors and swabs,
are only a few to mention., The tragedy may happen either because the thing |
that is needed is not placed in the theatre before the operation or, what

has been used in opogpion must have been forgotten in the body itself.

Sometimes the doctors may find something unwanted to their surprise

when the body is cpeneds It is not always that things go accordin; to
expectation. Just like in & court of law where evidence is being adduced
either for or against, the lawyer is helpless what takes place during
deposing evidence., S0 is the case with the doctors. They have got to

handle the situastion then and there.

All these things necessarily call for very careful d;cisions when

the maxim is invoked by the plaintiff. As indicated elsevhere, each case
must be decided on facts and merite. By all means the court has to take
into account what takes place in the theatre and alsc the totality of the
circumstances.

In the light of all that takes place in the theatre and the totality
of the circumstances the case of Mahon Ve Osborne (30) was decided. 1In
this case, at the end of an opofaticn; a swab which had been used by the
‘aurgeon to pack off asdjscent organs fraﬁ the,érca of the ocperation Qas left

in the plaintiff's bodye The plaintiff died three months later. In an

action for negligence against the defendant hospital, the maxim was relied
cne 1t was held that there was no geﬁe.al rule of law which required a
surgeon at the end of the operation such as the cne in question, after
removing all swabs of which he was awure, to make sure that no swabs had been
left in the patient's body by a search of theabdomen directed specifically
for that purpose. GSecondly, the question whether or nof the omission by

a surgeon to remove a swab constitutes failure by him to exercise reasonablé

skill and care, must be decided on the evidence given in each particular case.
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In the instant case although the surgeon was hot negligent, the hespital
wis held liable due to the teamwork nature of operation work.in thé
theatres The hospital was also held liable cn the baéis, without somebody .
in the hospital being negligent the plaintiff would nei have been injured.
In cages of this nature, if the plaintiff sues only the surgeon |
involved and the hospital and if the surgeon was found not negligent it woul
be technically wrong to hold the master liéble; But, from the plaintiff's
point of view, it would be difficult for him to locate negligence on &
particular servant., In such cases an opinion is being expres-ed if from
the nature of the act it would not have happened without anybody's ‘
negligence the hogpiﬁal nay bhe hgld liable né it hnas been done in this
particﬁlar case, ignoring this technicality., It would be really unfartunatﬂ
if thg‘plaintiff had been advised to sue only the surgeton. v
(31)

In the Eaast African case of Rosettavﬁevil ¥e Cooper ‘a8 .ewab had

been left in the body of the plaintiff, O5ince the facts and circumspances

(32)

~of this case are similar to those of Mahon's case, thé‘eourt did not

~hestitate to apoly the decision 1g‘ﬁahon'g caan(azge. ‘Judgment was givwen

in favour of the plaintiff,

(34)

in Fish v, Kapur, the plaintiff when he went to the dentist for th

extraction of his wisdom tooth, a nart of the root of thé tabth was left

and also, her 3aw‘was fractured, She./in sction for negligence invoked the

mexim. But the court on expert evidence found that both the things are

poscible though the dentist is not neglipgent and therefore, th§ plaiﬁtiff's

action had to fail. o ‘ - | ) ‘
it may be noted that on alnuparficial understanding of the case one

may likely think that the maxim can be succesafully ié#cked. But the court

hae rightly given the due iﬁpartqqce of the »xpeft'a evidence.' If what

hes happened to the plaintiff is something which happens without negligence

itwould be unreasonable and unjust to hold the hospital liable,
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In determining the application of the maxim to operation cases is not
easy to say when it can be invoked, It is undisputable that the nature
of the action is one which the courts are least familiar and, no doubt,
it raises questions for the consideration of a jgry which}aro difficult,
All these contribute to the courts having least confidence in their

deliberation of meting out Jjustice in these cases.
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CHAPTER 7

A CASk FOR THE HOSFiTALS IN GENLERAL.

Hospitals are liable for the negligence of their servants vicariously.

(1) (2)

In Weld-Blundell ve Stephens LUXD SUMNLR observed:

" The whole object of civil liability is to &ix liability on socme
responsible person and to give reparation for damage done, not to
inflict punishment for duty disrepgarced.”

Salmond says that when the courts are not fettered by any precedent m

(3)

they may have sympathy for the victim. And so, it is proper to consider|

the hospital stand. Unless and until their stand is properly apnreciated
it is not possible to do justice. This is what has been attempted in this
chapter.

1t is wrong to presume that a hospital as a whole is composed of

(%)

"wise men and wise women," The men and women manning our hospitals are
-people of ordinary standards. In Lanphier v, Phipos TINDALL CeJ. observed:

(5) "every person who enters into a learned profession undertakes to
bring to the exercise of it a reasonable degree of care and skill., He
does not undertake it he is an attorney, that at all events he shall
gain your case, nor does a surgegon undertake to use the highest degree
of skill., There may be persons who have higher education and greater
advantages than he has but he undertakes to bring a fair, reasonable
and competent degree of skill,"

A hospital can therefore onlyvbAheld liable if a "fair, reasonable and
competent degreeAOf skill" has not been exercised in discharging the duty of
care it owes its patients. Even then, each case must be considered on its
own merits because justice must not only be done but must also be seen to be
dones,

The following discussion will make out a case for reconsideration of
the maxim of res ipsa loguitur so far as it is made apnlicable to hospital

: _ .
casee.
2

USE OF DRUGS

In the recent times the use of drugs is very commone New and powerful
drugs are being introduced almost everyday. The effect of modern drugs on
the patients is not uniforme. It is difficult even for the doctors to predict
how a particular patient will react to these-drdgs. ‘Henry Miller (6) has

precisely but, forcefully advanced the afgument that in such cases, the

doctors can validly rely upon the defemce of consent. He observes;
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" today's physicians must steel themselves to‘éffirm in coroners court&
that treatment with effective modern drugs very often implies a small '
calculated risk of more or less side-effects - and that the risk is
consciously and tecitly accepted because it is enormously outweighéd by
much greater éhan;n th:t the drug will restore health =nd actually save
life.,” The most persuasive part of his work on this, is, where he asserts
that there is scarcely a drug that has not been known to produce an ecca-
sional skin rash, and the result may vary from a transient blush to
complete sheddin: of skin toxic illnesses, /Antibiotics and drugs and even
pills, have also been kanown to lead to fungya infections, All ticse side-
effects are both unpredicable and uncertain:;any respecise The modern
treatment necessarily involves the use of warious drugs and doctors are
helples: so far as the Gide~effects are concerned, 1t is too much to
expect from the doctors whose main business is tc administer drugs, to get
themselves into research activitye

That being the position, when the patient rushes to court, invoking
res ipsa loguitur - all, in a bid to enforce his rights, courts\should not
readily uphold the plaintiff's contentione.

In some cases hospitals can also raise the defence of inevitable

(7)

accident. In order to successfully shelter under this defence the

defendant must show what waa the cause of the accident, and show that the

result of that cause was inovitaﬁle, or must show all the possible causes,
cne or other of which produced the vffect._and must further show, with
regard to every one of these possible csuses, that the result cculd not

be avoided. @) In the absence of the learned men in medicin§ ou the bench
it is very difficult and usually not pqs&ible to decide the effect of drugs
on a patient, which isbikely to differ from patient to patient and also

toc decide a particular casualty is the result of an inevitable accident.

Without a thorough imsight into the course of treatment it is not desir:ble

to uphold th*naxiu which the plsintiff usually relies unon in such cases.
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APPLICATICON TC OPEX .TICNS

While deciding the application of maxim to operations, courts

usually rely upon the observations of SCOTI L.Je. in Mahon v, Osborne:(g)

It is subjectively of supreme impnortance that the surgeon's mind should
be free throughout the operation to concentrate on his main task with
all its difficulties, problems, surprises and risks, and that it should
not be disturbed or diverted. Cf egqual importance is that the patient
should not be kept under operation a moment longer than is necessary.
Added to that, there should be no pause in the continuity of the cperation,
even at the time of the count of swabs and forceps,and the organs of the
patient should be moved and touched as little as possible. &ny extension
of the field of operation should be avoided becamse of the risks of not
only increasing surgical shock which may cause subsequent adhesions and
abdominal sepsis spreadinge

All these things as enumerated do not only appear complicated but
beyond the "comprehension" of a reasonable man - the jury. Courts find
themselves confused for everything here is just too technical., As
indicated elsewhere (10) in this dissertation courts are ill=-equipped in
deciding cases on operationse. This also calles for a reconsideration of
the application of the maxim of res ipsa loguitur in these cases.

It is now well-settled that where the maxim is invoked, the surgeon
can only avoid ‘liability by offering an explanation acceptable to the jurye.
In the light of what has been discussed above it is not all that easy to

()

do. DENNING L.J's observation in Cassidy ve MeOol " I went into the

hospital to be cured seee I have come out with my four stiff fingers and
my hand is uselesse. That should not have happened if due care had been
usede Explain it if you can" (Emphasis, mine) is, for example, based
upon the assumption that the whole hospital administration, use of drugs,

treatment and general work is easy to understand. Wwhat a misdirection!
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9. SUGGESTICHNS TC IMPRCOVE THE iii.'l“-lfx’ﬂ’ff_.‘i.

Hospital negligenée cases are different fr:om cother cases cf negligence.
The difference here is that the patient goes into a hospital, gets the
treatment he requires and is thereafter dischargedes It is only then or s n
afterﬁthat, t&e negligence is labblled cn the hospital, The negligence cn
roads for example, wh?re the moxim of res ipsa loguitur has been extensively ‘
applied is far different. In resd cases_very»l;ttle is concealed from
the ocutsiders and the Jury does not find it diffieult .tofollow the whole
mechanism, In fact, the court does not find them complicated as it does
in hospital cazes. By all mesns therefore, they should be treated
differentlye.

The other reason which calle for a différent treatnent of hospitsl case
from other cases of negligence is that courts have to decide the applicaticn
of the maxim on not only whﬁt'haa happened., that day but in the light of
a long course of treatment. And in many cases the surgeons act upon the
decisions tsken by different individuals like the X-ray expert, Laboratory
Technicians etce

Hospital cazes of pegligence ere essentially different from otherv
cases cof negligence. it 2l! times, the intereste c¢f the hospitals anu
their patients should be properly Salanccd. (12) in the cne hand; the
hospitals' interest in freedom of action and on the other hand, the
interest of their patients in their security should be safegusrdeds &
good policy of lew should therefore be devised to meet these conflicting
interestse A too lenient vie;T;ean cre-tihg a8 climate favourabl; to the
irreeconsibility on the parg of hosgpitals and their staff, If the interests
of their patients are rigorously enforced it will mean detercoriating the
efficiency of hoesnitals and their staff. S5Standerds of care and treatuent
will f2ll, all, because the hospitals and particularly their staff will be

more interested in their welfarekhan that of their patients.
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Because of these lmmense and weighty reasons highlighting
the difficulties of the application of xes ipsa loguitur to
hospital cases, it is not desirable to leave the matter for
the determination ¢f ordinary courts., Independent tribunals
consisting of learncd men in medicine and law may be better
arbitars.(ls)

In addition to the independent tribunals, another
bodys investigating agancy(14) may also be set up to
invesztigate into hospital malpractices and res ipsa loguitur
cases inclusive, In this way, respect for principles of
natural justice is complied with, i.e. the arbiter should
also not do the work of investigation,

It is hoped that by setting up independent tribunals
and the investigating agencies the hospital stand shall be
given 1ts due consideration and justice will therefore be done,
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CORCLUBIUR

The utility of the maxim wes never doubteds It is invaluable to the
plaintiff in certain casese In cases like lorry hitting a pedestrian on |
the pavement, ilour bage falling upon the plaintiff from éofendgf'a

window or snail in a ginger bottle ete., it is guite reasonadle to axpect
the m to srove that tw&.\?:ﬂast wa:t;;gligant.

The saxim is & part of evidence, To arrive at the truth, courts E
under certaian circumstances may be right in drawing some inferences, It |
is futile to discuss whether the maxim operates as an inference or &s a
presumption of lawe It i&, im fact an attempt by the court ts shift the ;
burden of proof from cne party to the ethaé party in the light of the facta..

Eo far ae the application of the maxim is concerned, hoanitals stand J

i

l
H

i8 a liberal cne. The plaintiff is injured when the defendsnt was dise I

in a different footinge First thing to note is thsat the doctors preofession

¢harging hie ncble professions It is certainly diffaé?t from ordinary
cases of negligence where the defendant may be acting in hig own selfish f
int&rﬁét. Disgnosing & disense, treating a patieat or purf&rming an @
operation is a complicated ph«néuina. Success é.@enén not vatircly on the |
care of the doctore The comstitution of the 9ati¢at. effect of drugs and }
the carefulnes: of the whole staff or team involved are but a few to mention,
Science of this branch is aot sc well developed to accept for examplie 1
that " 1 went into the hospital to be cured seee 1 have come out with my E
four stiff{ f{ingers and my kand is useleas. That should not have haprened

if due care hed been used sseee 2 (17

explain or be held lisbles The
izpliestion applying this maxim to hospital crses ss is done to read ’ ;
ageidents will bave far reaching consequencess . The noble grafosaioa itaelf
will be affected. - ‘j
However, it is very well reco.nised that a hospital is almost an .
industry, IZIveryday &0 many ave treated and discharged, and so many
oporatioﬁa take pluce, And prev»ntiva steps ere very guch ia vogue. 1t wilx

be unjust to say thst the unfortunste natéent has no resedy, Wwhat has been

said in this ugrk is not to deny the liabizity of the hospitala,
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But, when the maxin is invoked in a suit of negligence, the judge not being
equipped with the specisl knowledge ( in medicine) canmot do justice,
Imposing liability on hospitals as discussed earlier has far reaching
consequences, And so what has been suggested is that the court should take
the help of the men learned in medicine before the maxim is held to apply.
Cases of confliect of opinicn between the judge and learned men in medicine
are likely to arise at least in a few cases, The writerof this dissertatio
does not take sides as to who should prevail. A hope is heing entertained
that men occupyingz such posts, and being responsible to the well-being of
society can come to a reasonable compromise, The higher courts are always

there to set right &f an obvious error is committed.
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