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CH:'..i'I'uI 1.

In every tor , the policy of law decides as to who should introduc
v"d nce 1 ding to the cst blish .ent of c e. The gener 1 rul of

evidenc iSt "whoever de ir any court to giv judgment as to any leg 1

right or liability d pend nt on th ext tence of fncts which he aaBerta
(1)

ust prove th t tho". f cta xist." Usually, it is the plaintiff
who seeks the aid of th court in enrorc1n a legal right which the
def nd nt has breao d. It tb reror., follows th t. the burden of intro-

(?)
dueing evidence lie on him. The 1e rned author Best obs rv 5:

..
, ~ per on rt thnt a cert in vent took pl ce not Baying when,
wh r , or und r wh t circu st nces, how a I to disprove that, and
convince other that' at no timet at no pIne and under no circum tances
has such a thin occurred" - Indefini tum aequipoll t universali."
~triet dh renc trithis'rule ay r ~ult in a lot of injustice to the

plaintiffs under c rt in oircu stances. This is p rticul rly tr e in
case wher a plaintiff who h 8 Buffered injury but h is not in c oai tion
to prove how injury befel~ hi. wince t plaintiff knows nothing bout
how the injury ha been causede:xceDt a few facta urt'oundin- the occur-r-ence
of t e injury, it i th refore, proper to have him dduce only those and
there. fter, nsk tne defendant to compl te th whole tory. Indeed, th~s
i what the ing in t'Jnglish
i that th thing sp ak for it If. ~hen it is relied upon by th
plaintiff in the co rt. he aka the court to in! n lir;nce trom the

ct of t' pc h i 'Lileto duee in c urt a u tt. incident
t t c .E'd im injur •

The whole object of the axi 1s ba ed on v y '"' licy i.e.

ny rule u t obey the circumetanc a of ach ar j lar e,s r ju tice il3
(4)

not to b sacrificed to or lism. For in tOonce, :in oadlet where
,

the plaintiff while v lkin in stre t was njured by tll f 11 of a barrel
of flour from an upper windnw or pr i e occupi d th fer.dant •



sserted, he was not entitled'to succeed. But,th plaintiff as allow d

he~efendants called no evid nee to prOTe that they were not negligeut
h~ contended that since the plo.intiff had not proved negligence he

to succeed' on the ere proof of tho ccident. ~'C'LLOCK CeO. is known to'
hav remarked that Itthere al" certain cases of which it may b said

re lEsa loquitur, and this seem to'me to be one of them.n

(5)
In Scott v. London and st. Katherine Doc 'Co., the plaintiff waa

only a.ble to relet th evidenc that th defendant were posee6~edot
cet't in dock 1'14 varenouee therein, and that he was lawfully therein.
th t the d fendants by their s rvants were lowering bags of S\.lg r by mean
o a crall. or hoiet, and abae of sugar fell upon hi.m. ne did not adduce
any evidence le&din to th tl' 1 An nt'of negllgenc. The trial court
decided i favour of the defendants. On appe(ll, ERL"":C.J. observed:

" There must be reasonabl vidence of ne ligence but, where. the
thin!' is shown. to be under th ana e:ent of th d fendan t or his

ery nt , and the accident is such as. in the ordinary course of things,
d os not happen if those who'have the Ull:i.,nag C1nt 0 th aachinery use
proper care, it affords re('18onableevidnc , in the absence or explannt:i
by the defendants, that to ie ccident 1'0 frun 'ant of car-e" (6)

Ever ince, th maxim 0 res ipsa looui lOur }U 6 b en nect..e on this

dictum in Scott's case. It is conc dod that i i port into the law,
nothing new, beca\.lse it is whol.y bao on coau n ne. ~e common B nsp.
her is that, if th acoident that happen d 1s of B c a ture and the
circum tances attendant on t acident re of such 8 character as to
en bl or justify the judge or the jury to arrive at the apparently obviou"i
conclusion that it was tht. result of the defendant's fault, it is reRcf")nablE
to in! r n glig nee on the part ot th defendant where the derendant fnils
to offer Ilny explanation or rebuttal.

(8)".surdn of Iroof" f.> found in th L w of Lvid nce has two di tinct
e ni 10 na~ely; t bUlden f o~· blishing as .an the burden or

intl'ouean vid nc. ~he burden of e tabli ,}inr, a efae remains on :he



1)1 1n';1 ou.
throu t-, i10 th burd n 0 in trod ciug evidence may' ift

con6tHnt~y a id DC 8 introduced. ~he 1 tter is more or 1 so n

e it is snid tJ b nroce of

h t}~ court to r ';"e -t n r· i eonelu ion. The axir:t as oba.rved
(9)

by L t.J NC .).',.l'ran port Co •• ~t ; i ••no More

th n rul 0 avid '1C ft .:. g onue , I

1 is however doubtful that if, the maxi is a rule of e idenc t does,
(10) ,1'

it operate a pr sum~tion or a an infer nc ~troud's Dlction ry

define, a presu pti on as II a 9robable ccnae quenc es drnwn from th facts

(either c tain, pro by direct testi ony) as to ~h truth of
( 1·::)

all gad but of which th re i 10 c!ir. t "r •..f. '. ,
oodro .•.c in niB

book go ~ fu~th r th hi. !Ie ys tl t t '15 . pti . s t:. of two kind::;-

pr of 1 p sumptions of faet. : pr a mption of law is n

in~ r nc l-ich too co t draws a5 matter of law nnd i 'cene UGiv t

un:. 8 a":'t t 10' !I I!' ion ":.rises .iv s evidence uf!'i-

ct i1~n inf renc whicr.' theci t t U

mi d n U" 11y '\ 1 J 0 1c':.11l~" (3.~. rr-ce i;iven !ncts ir~- sp ct ve of its

Ie ...1

at Dud' J dici~l Gictionury defin

e ion hat g1 ! n·t factsgi ve • It go 0 furth r to say 'that 'it

i co p.,r-bJ e t) ~ :i n o draw trom a iven bet of tnct • '~n
(14)

HUf.hos the ax im 0 f .•.r,.;;e;';O"....;;,ih,,;:;. __ ,;;;.- •••• ;';O";;';;O;;..

t nth. It a h l~ to

which i_ de ace f t: • '-er.ing of an ccident, sr.d it i a 10 ul

inte" n t i, i r it~ d by law and n t that it is

re u'red 01

Fr",
.,..•. e to egclnL. It is sUbmitted'tnat. g,n rally

pre u ptio a!ld i tr nc~ re. or or leGo on Rnd th ~ame ttine.

,;,R;.;e;.;s;....;;:;.;..;=__ ...;..;...,;;;;.; vi 'II d i thar 8S an inferenc or a presumption it doea

not m tter uch.



14 th t i .~that cpu cd the dama or injur to the Inintiff is una

C

he m xi. of
(1..1)

are ati fied:-

1.

.;;...;;;;;;....;;.o;;.;;;. 1,;;o•••9IMu•.•i;.;t;.;u;;,;r;.. can cpe rate if tho fol owing condi ti on

caused the injury au t be proTed to b under tne
:1<1 or m nagement.

.•. . T e
doe

h

eci t at be ~'cr. t.at in th orQin ry couroe of thin 8
not happ n if those who have the managp.ment or control u
r per care.

Il!. ,bs nc vi xol nation.

1-

th con t r 1 or m nellt of "'n defend. t, it a lOtical that he t nds

in b tt r e .11l1i t c ~ 1 t. ccide!1t n co p red to

.1 i!ltif • T gr of con t r c.L or mana ement n ed not be ctual. 'or
(1 )

in t~nc in .J r v. ;1iller, the defend nt \!IllS th owner of 11 motor,
car and r I( d a r hi 0 driv it. ' n the oec 8: O.

in ',u tion, t'"~ f ndru t O:lt of t',o car .and allowed hisfrielld to

dri • i 0 t If,
, tt r' h. u e. w lch as in or road ~1.jt'1 a very te p

adient. T' f ndunt's fri' nd !t h c r - 'tl e road ou"sid t e

h u t r daft ~r a) t hour, th c:r at rted down t'.e hill and crnshed

into th r a c tl olaintiffts house. plnintiff sued, the def nd nt'

in ,egl ence' nvol:in t: r:I xi ,.he court he1

tl t' t e e t 0 'vi~ft un down t~e hill of it elf w s 8ufficie t

e idenc, of gli euc anI tt t alt:to' :1 tl. d f'en d nt "'. not in contr ,1

o the car t r.e s cc I n .d. In l.ulco Textile v. YanaGani,

t n ~! 0 l f t. l pellant factor,)'was injur d y

ob E"ct t 1"0 n b (-110 I ploy 1 a.t period when the 11fl'ht failed.

or th i u 0 f can l' 1, L " J •. ,., aid:

ncc1d nt in t is
a work~ n during
fa1lure. lt as
( 18)'

c $e \Ia~ 11

at opp e
not "'Olll t in

lieu j ct-r.l tt hie' c used the
unidentified object wantonly thrown by
of r' cau . ( t mnorary li htin
under th control of the p~el ants. '

In th CI18
. (19)insbury-.hite, the defend nt as'

ur,eon who had been hired by tHe plaintiff to oerform a surgie 1 0 er t



upon the tll intitt. 'l'h d f p ror d th ur 1c 1 0

rt r +h ope tio. th tt nde

b nurses n diea1 officer 01 h ho pi tal t tt. .) rin t t s ti e

the resident surgeons d insert d tube into tb body or trHt
•

plaintiff nd o. tub wh e n rYe
d eh r d. ue to th a e uttered

hem b ck t the a .nd n X- a p ot t ' 11. • hi

r e 1 d rtion of ub i hi b1 d r. e th n br-oug n <..e ion

a ainet the f ndant r lying on the o

hel that the tub ot : tc hi bod' at he time h 1

while he w b in d 1 w't y un: ro nur ure; ons.
The d tend nt v 8 1 no n in eon r 1 of th nd ur on nd

therefore th axi w i 1'3110 bl •

II - 'flU': \CG!D-t';T •.

The n ture of th eeident u t b eh that in th ordinary course

ot thing • it doe not h pp n if those who have th ana e ent or control

uae prope cr. It i onerally eed Ulon t. t. it i the co mon

experience ot nkind th t it tho e w 0 h ye control are x.rcising r

son care, i i not u u • tOl xa .pl • ~ b of flour fall

r

iou

b b ouna nb aft r
(? ) to ntio Q. W Q th any

(??)y.pe

It i yi t th evi ~ce 0 p 'nti must er te

no ro '0 xp anation ot La eciueu a~br fro that

v i lie n .•.t c 11 g • Tl: r son bel'l!

t P Uk5 for it el~

r, i i •.•.ation th

"balance of oorlbil tics. "

0: civil cases ofc • 'll........ r ai •.•~lprov



(6)

The maxi does not ap 11 in cas s wh r the rn bout th
injury ar known to th. pl inti!f. LL D
port ...,0. e ph 815e ~nis when he obeerv d: (25)

i
base on co
n wh n t'1

efend
to

rurpo e

III -

th d f nd n. 411 .,.... .tier ction ~!t· jury s to
hov ;l. lLic~~a aCC1u nt ha occurr d a ion it is
01 nr he. h

. (26)r.tlOI1.

nt 1& .ot n gligent u 11 oe~,not come
int
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II

CHAl'TER 2

APPLIC ,,'1'1ON OF RE~ I P;.";)l. LO •.mrcs TO HOSPIT ••L c...L~S.
HISTORICAL DEV2::LC?HZNT OF HOS!]I I\L LIABILITY.

(1)The liability of hospitals can be discussed under two phases:

1. The Period before 1936

2. The Period after 1936.

1. The Period before' 1936.
. '(2)In Hall v. Rees, when the court was faced with the issue of hospital

liability for the, negligence of "its nurse, it held that a hospital only'

undertook to supply a competent nurse'and did not undertake to nurse the

patient and so. the hospital was not held liable. Knd in Evans v. Live~pool
(3)Corporation a medical officer had been negligent' in discharging the

plaintiff's son before he had fully recovered and thi~ resulted in the
, '

rest of the plaintiff's children contracting the same disease. 0neof the

is~ues for the court's'determ~nation was also whether the hospital would

be liable for the negligence of its medical officer. The court held that

the medical officer was only acting on an advisory capacity and always

'offered his services as a medical man and the hospital would not'therefore

be liable for his act. A simil~r view was also expressed in Hillyer v.

Gov rnor of St. Bartholomew Hospital (4) where the servant whose negligence

was in question wa a surgeon.

From all these cases one thing emanates and, this is the position of

the law as it stood during the period before 1936. The posi~ion was that·

a hospital would not be liable for the negligence of its servarits with

professional ski~ls ~ike doctors and nurses. Two arguments were advanced

in favour of non-liability of hospitals. They were:-

1. Doctors, nurses and other professional servants of a hospital
are independent experts who perform services for. the patient and
therefo~,not in the servic of the hospital

2. When a patien;\;is received by the hospital, he enters into an
imp+ied contract w th the hospital that he will not hold it liable'
for the negligence of its servants when acting in their professionE
capacities.



)'-,

Hence, it was conceded that a hosumtal would not indemni~y them for

their negligence.

2. The Period after 1936

In
a. (5)Strangways - L saere v. ci rton, the hospital was held not liabl.:::

for the negligence of a nurse in miareading certain instructions and

omitting to ke a prop r chec .hereby a patient W3a given a considerably

greater dos of a drug than her surgeon had prescrib d and in consequence,

died. Commenting on this judgment wRIGHT M.R. observed: (6)
n ••••• those who engage in an undertaking the actu 1 conduct of which
involves ex ert scientific or professional skill and knowledge which
the principals do not possess cannot escape liability to outsiders
who are injured by the negligence of those who advise or act for the
principals, on thegroundt they, as principals, are la~ en and must
nece arily be guided by or act through experts. Most big concerns
are managed by committees of businessmen ho neither have nor profess
expert knowledge: if this contention were to prevail in general, it
would practically nullify liability of principals for their agents
over a 1 rge area."

It may well be questioned, as a matter of principle why hospital

authoritie aDd their employees should stand outside the rules as to the

liability of master for acts of his servant which are applied in respect

of oth r employments of skilled persons, was his main argument!
(7)In Gold v Essex C.C. It was held that a hospital would be liable

Cassidy v. O.H. t

of its servants. Th court upheld the same view in
(8) and it is here DEN~ING L.J. (9) said:

for the ne ligenc

U ho employs the doctor or surgeon •••• ? wh re the doctor or
surgeon, be he a consultant or not, is em loyed and p id, not by the
patient but by the hospital authorities, I am of the opinion that the
hospital authorities are liable for his negligenc in treating the
patient It do not depend on whether the contract under which he
was employed was a contract of service or a contract for service.lI

It is clear from these three cases that hospitals are old liable for

the negligence of their servants, both professionals and non-professionals;

and hence the importance ~ of the discussion of the applicatior

of maxim of res ipsa lOquitur to hospital cases.

whether hospitals should be held liable for the negligence of their

servants is a very fundamental question. The importanc of the issue is

that the hospitals if held liable, are viewed generall as ~ther commercia:
institutions. Hospital practice was started as a noble profession and



in resp ct of any br ach ot thee
hi orv n or . uta ~ co mo
employer •••• "

cut .es wl.ich
1 w y b. ull 0

flerscn
.1.n

to

protit- 1 ment w s totally b nt. It dlA~lf\I~'~very enlip;ht ned
gOY rnr..en o pr i... a. h country needv. In f,ct, it

is vi one c 1 functions op 0 d to com ercinl
tunction. with the a noble enti ont any charitabl in titut'on
0.1 0 ca o run 0 itals, ut on c n 1 i1y notice th ch nge in the

circu tance.

The odern govern ent ~.•.t-areLnor a»yli ited.gov rnment • They r

discn rgin not only the limited sovereign function but 41 0 undertal~ing

to diseh r e number of co Me ci 1 activit!e. ~.8 a result. the gOY rn-

nt h.s beeo e the ater of so m n ervant. And the mo' n vel" rc ntl3
do et lot of money by way of v rio t xe and 30, ~e quo t'on o.

Q yoent of d m es do not ris t i tortious or othe li s. T ..e

l' C Lt d velopment 1 thnt th 1i 1 to it.ou d ub eta
hct(10)----:--~.---~--~------just like 8ny oth r priv individu 1.

und r t section 1+ ovide hat u•••• nt sh 11 b ubj

to 11 liabil·tie~ in tort 0 whi h if i re priv~t p r ox of full

~. and capacity, it would b ub oc

(a) torts com itted b rvant or A en e.

n th , ho pital rt b oc 1 authori ~ t should ~1 0

r. hp d 1 ble for th t thf!'ir te. '!'hi n t~ t h loc~l

au horit1es th 11 jr.cur i bility.

H08Pit 1 run by chari bl organis ion do c (1.8 fu rl

don tion fro variou f th ublic. T e c

certain amou t of f~nd to for t ir u!'fort t. icti IS

of th ho r.itals t ., run.
Pri t. surgeons can v ry 11 protect th M 81 e5 by aking u. e of

inaur c em • Aft r .l~, they are a profit-making 01 of profe-sien

and eo th proble of payin d magee 0 ~heir pati nte does not rise.



(4)

-11 t • whol th refore it 18 d~ 1rabl o co i to "z. oro d

of ho pita1' 1i oility a e o£ n l~g·nc. ni he Ithy apJroach
which artain1, •..." 1 "":i t t, rPr at r o x III ubro

peopl • Grunti 1d (10) dvoca .8 for hoapita ' J.ability. d. ooser 8:

so 1. 1

of

the
.it
Be

or in 0 th

in br1 t, th po ition of th ro 1936 h Deen thnt a hospital

is 11ao e for the act ot l.t 8 rTan •

hoapit 1 1S 'any inst1tutjcn for the r.c.p~ion and ~rea~ment of
p.rson uffering ro i11n •• , ny maternity hoc t on n1 in titution

tor tne reception and tre"t .nt of person SLduring conTa cene. or p r on
"r.quirin me 1c 1 r.ha i1it tion, and incl~de c11.nic6, i pen aries an

out-p tient depart ents m 1nt in d in conn etion with any uch in tltution
or home astoresaid ••••• '. (1...., From this detinition, it can be aid tnat

the e 8 uti 1 fUllO.t·on of t! r :-

1. Hec ptioc.
c. ~ .t i pia i 11 il nrd •
}. iagno is 0 p tients' 1l1nes 8.

4. Tre tent.
5. Oper tion.

·6. tt r-car attention.
7. D1 eh r of the [;ati nt •
.It y how1Iver be oted hat ho pit 1

of '-i tiv b

ea urea 0 r v t gu rd in t t e

y 1 0 rtor t fu ction
1. 11 th c r.; rj

\ tion or infectio





Ie

r .I.. }J al &i •
upo

li~i n t i h or r

action di cc •
i nc t

II :t

nt • i relied

(6)u y
rinciple to pply i c her t" 1S8U iax.- has been raised

:J t a t 1 ~d ow y
(1q)

~~~---- ..------_I

••a d

,.

Black's medical -ic 0 (20)
d tr nent is,'1:- rJ

ut s y t at th tr P. 1en d B di ase

will b rCyno. oln er th t ~r t .., nt v riea fro

4i. e to die nd fro patient to ~ tie t, n • Caees of

re I n xi II b r lie
( 1)

below.

In o! ph nol

throll h i visible uo which

pit 1'0$ 1iab
in _ v d lon th T plaintiff's

hold ",n not cond mn
(2?)dvent

ceo. d In a negli-
lw01. to be on

he hoapit 1 nd
i Ii} on Iil nKind

f..Tery urgic 1
ben fit without

180 tt nd 4 by
1e n xper~ DC ,

thin 8 wrong nd

(., )
the pl11.intif1

t nde a ho lital wh re oc or ent nur-. o

gi e th laintif! 1,C riDe nd acid car 01 dro~· a. tre m nt for h i8

.ck r. rh. stud Dt nura went to tne pharo cy and ~UjDC. a bottle

b 1 d cld c rbol. he stud nt nurse being UDcerta1D went to of tl

st~!f nurae who W 6 al 0 unc tal 0 er the· tt r t, ur d acme of tl



r n

rubber, used a lint in covering the f ce of th laintift. oar uIt,

Bci~ crrb.l i to a saIl bottl- and gave it to the student nurso, ho
in turn e e it to th plaintiff with inatrli.ctionsto use ornedrop in the
ear. u ring th t eveniLg the rl intif! had 50 drops put into hi~ c r by
a friend, with the result thet th fluid destroy d part of plaintiff' ear-
drum and his hc'rin& wa perm nently impaired. Th plaintiff was allow
to inToke th .axim ucc Bsfully.

The patient 10 not uppo d to doubt th medicine given by the hospit 1

nis work i to t k the medicine according to instructions iven to hi by

the hospital. In this ca e, that 1 x otly what the plaintiff did and
o th maxi could be ap 11 d .,,:ithoutan~ further proof.

In Gold v. ~ sex e.c. (24) the pI intif! had 6cne to the hospital tor
trentment of warts on his f ce. Th dermatologist in t-ucted the radiogr -
ph r to give hi the tre tment of Grenz ray while his t'ce was covered
with a 1 ad-linen rubber. The radiogr pher, instead of using a lead-linen

th plaintiff's f ce wa di figured p rm n ntly. ner n ain, th maxi 06

successfully invoked.
It i very difficult to ecid befor hand the application of the ~axim

to tre tment c e. f the hospital people ar th ~~uJly c~rel d ond
indift rent to the lin of tIe tm nt which tle noctors usu lly follow then
the xim cun b
c.e. (25) and Heneon

ssfullyinvoked, a6 it was the ca in Go ~8oex

(26) nanaaement of Perth Hos.ital. gther-
wi e the court "Shouldb c r tul in pplyin the maxim incas of treatment
that skill d person may go wrong. In tact, this caretulnea~ that the
court should exerci e when pplYine th m.xim to c se of tr atment ap ar
:in th c se plaintiff had tW( o. hie left
hand fing r uffering from a contr~lction. tter r caivin the trc tment
in the ho ~ital h found that hi 1 ft h nd we. to all inte te nd purloe

• Both th tin er wl.ichh d b en tr tedwer h nt h ld stiff .nd
troubl hed affected two other fingers. Th hospital was h ld liable. In
th jud ement or ~(I ~ • J1 L.J. (28) t e court' ear ruIn . i seen:-



(8)

op r tion inTolve ur, l.ca ctivi i. 0 t .•er 0 enin p

o '"it .moving e di 8 or ana nd ti or, ut g p rticular
or n or rt of th bo 1 t t h v n ioea:.iod. I li a a h re
th xis lO.]uitur be he vil¥ relied upon. Th rea on
beln t at op r ions u r t i flu nc of Gnu th tic. In

uc cire t p t1 nt ri, tly ra1i it

ould e unre on b1 to xp ct the u ic' nt evi nce
to e hi • •..ch c b d c d on it own

eri • Y 11 mans the court ha to tak into account what t ke pl c
in t e tie tr •

T f the p r& ion, the
ircu tan. un w ich the cp r tion tak a pl~ce an theproc dur n the

er t'on. 29) M ny ti s h oc ora e ~ r pr ur to p r or a

nu er o! 01' jth n ry 11 it tl. • Cn cne h nd , they cannot
to rf r 0 r tion an on th oth r n , the nnot qually

ct e i 11 t op r tio • i i una oi i countri e th
of i ery much 11 it d. f ny time t urg on while

o i g r alao i vol ed i t chin (d .onstr tin) to tu n who

r at ach to t • ( 1 v in in tl ttach d to
n1 raitie nd.. ic 1 011. I.

n t 11y on nd d. 5 u 11

t e t. h 1) r t of th ir f 110 doctor or ur ur ot h 1p

i quit unavoid bl. Usu 11y ~ 0 e f th things bero the op ration
or after the operation rdone by nur-ae or om c n }'sons.



d posin vidence. So is the c se with th doctors. They hay ot to

a y ing are neede in the operation the tr : cissor and swab ,
ar o ntion. 'he trag d1 m y h ppen eith r b e use th thin
th t i d i not placed in the theatre befor the operation or. what
has bee ~opert..:i n

doctor
b n tor 0 t i th bod it If.

fi d 0 at in un nt to t ir &urp i e
""h n th ody i cp n • It lW_l th t t cc r in to

xpectation. Just l1ke in co rt of law vh r evid nce is b lng dduced
eith r tor or ain t, .the 1 wyer is helpl SB what t ke pI ce dur:ing

handle the situation then and there.
11 th thing nece B rily call for very c reful decision when

the axi i in 0 ed by the pI intiff. A indic ted elsewhere, each casp

mu t be decided on f eta and erit. y 11 ean. th eourt h to take
into ccount what take place in th tn tr nd 1 0 the tot lity of the
circu tances.

In the li t .0£ 11 th t ta e place in the th atre and the ot lity
(30) was eeided. Inof the circucst nees the case of ~;h~o;n~v~._~O~~~

thi c ee, at the end of an op ration, a sw b which had b en used by the
Bureeon to pack oft adj cent orf;ane trom the.area of the oper tion wa left
in the plaintiff's body. Th. pl intif! die thr e months later. In n
action for neglig nce acain t the de! nd nt ho pit I, th maxiM as relied
on. It wa h la thr,t th re va no gene 1 rul of law which r d

surt on t the end of th op ration uch as the on in que tion, tter
removing all swab ot which he w aw•..•r·. to aure th t no 8W8 8 had been
left 1n th patient's body by a 13 rch of th bdornen directed p clfically
tor th t purpo5e. Secondly, the qU~8t1on vh th r or not the OM soion by
a ur eon to re ov a w b con titutc8 t ilure y him to x rei r a 'onable
skill and c ret ust b d~c1d d on the evid nce 81. n in c particul r cns •



(10)

In the instant CIliS although the surgeon ';I. a not ne311 ent , th 1H:, pita1
VIlB held 1iable due to th teamworK natnr of oper ation ort. in the

theatre. rhe hoapital w alto hold 1i ole 0 ! ba iu. i ...lOU t aomebody
i the hos·it 1 b iog neBli~nt t h1 int{ f! would not'!. e .:>eeninjured.

I c cre 0 thin n t if th ;.>1 i.ltifr 6U on'y t:HJ ::Jur on
!lvolv d anu the ho :lOt 1 °nd if the u s 01 18 t nee-lie nt it woul!

b technically wrong to hol t'le out ..• i ,
) e• u 00. fr) :"0 plaintiff'a..

poi t ()f v
. w, °t would b di fi t for h' a 10(; e n~~;l':u,;n-e on a

p l't.culnr .10 t. I,n 11 0 nian i. ' oing ,..., ed if from"•.•• '* .••-

at re of th 0 i ul at he- ha)pOIlOd w': hout nn.:body· ,,~

zligQnce th ho pi~ul s > held i '" '-- . ~ 1:1 8 b 010 J.n this

part!eul ca • iRn in·thi t chn:cality. told b_ r ally unfortunate

if the paintit. hod b n dl 4 to a on u r _, t J" •.

been 1 ft in t and circums ano s

of this cae are similar totho~e (32) the eo~rt dOd n.t
,te. Judgm nt waG gi ~nheetitate to apply the decis on

in f Tour of the plaintiff.
(34)1n Fiah v. Ka ur. the plaintiff when he \lJnt to tLe d ntis fOl th

extraction of hie wiado tooth, a rt ot the root of the tooth waG left

and also, her jaw was frnctured. sh, in etion for n ,ligcne in oked t e

axill. But the oourt on expert vid ce found th·",t both the things are
pos~ibl thou~h the dentiot 1s not ne~' f~" p ~ t er rare, th plaintiff'a
action h d to fail.

It may be noted that on a uner iei 1 underatandine of t~1e c~'e one
118Y likely think that the maxim can be uec Gafull,. invo~ed. ut the court

ha ri :;:htly given the due im1)ortance of th ~vn.-~·~~vi ene. I w a
haa happened to the pl inti!r is eo th' tu: which happens i thout neglig"'nce

itwou d b unrea 0 able and unjust to hold t hospital liable.



n deter 1ning th applic tion or t to o~eration cn is not

easy to 1 vh n it can b inToked. It i undiaputabl that t • natur

ot the ctton is one which the co.lrta re 1 t ili r and. no doubt

1 rai questions for the consider tion or jury which re oit 1c It.

11 he e contribute to he court havin lea t ccnfidence in their

deliberation of etin out justice in th••• CBse •



~2.

FOOTN0TES TO CR.l-TZR 2.

1. This is an issue which has concerned itself with whether or not a

hospital hould be held liable for the negligence of its servants

both professionals and non-professionals.

2. (1904) 2 .B. 602.
3. (1906) 1 K.B. 160.
~4 (1909) 2 K.B. 820. ollowing this decision and others Wardell v. Kent

~. (1938) T.L.R. wa decide. L RD GRELR in his judgment ruled that

nur es, m trons and doctor w re not servants of the hospital. He

went further to int oduce the concepts of "contract of service" and

"contract for service" in hospital employees. Those employed under

"contr ct of service" were those subject to the command of the hospital

as to the manner in which they had to do the work, which class the

nur es, matrons, doctors and others with professional skills did not forn

part. Th were s rvants employed under IIcontract for service" because

their mployer, the hospital, had only the power to order or require

what had to be done and nothing mor. nd for those the hospital would

ot b h ld liabl for t ir acts or omissions done in the course of

their employ;ment (work).

5. (1936) 2 .B. 11
6. vuo ed in .01. 10 j .L.J.- liabilities for Hospital Authorities, at p. 319
7. (1942) 2 •• 293
8 1951) 2 .B. 343
9. i id at p. 362.

10. Cap 40 of the Law of nya.
11. R c nt De elop ent in TO p1 1 cn~ s 17 1 ~L.h. 547 at pp. 555-556.
12. b. 74, ation 1 Henlth ervice ,1946.
13. v.13 0 ~ublic lth Kct Cap. 2 2 0 <xhe laws of tenya.

14. S. 10 Supra

15. SSe 73 and 104 Supra. . numb r of subsidier le islntions to the same

also provid for similar easure that ho pi tals ehou Ld take. Notable

omon th se ar the Small Pox regulations ••



16. (1951 ) "", Ti 5 h 1 :/.., t

17. (19...'f.) TL ", 19th. No t ;

18. 3F. ,. F. :; •
19. 8 c. s ::. 15.
2',). r" - t- . ., ~/' c'! ~ 11 _"1. ·le'fIr:.' RY ;)°th Editi n.~ "-.".... f t • • •.• t ~.. J • - •

21. 1?5' ) ..•n.. 66,
(..2. i id ~. E:;.
2.3. (1939) c ; ;...!...•n , 15•.

'" ~ ~urr •..
~:= .3 l'3.....".
....6. V~

'. •

?8. Supra at p. 349.
29. ~CtW OuDD''''1) n L on v ; 0 born (1939) 2 k.~3. 15 tllt pp. 44 and

5- h • (l<1e et iled descri tic of proce4ur in the opel' tion

theatre althou h reatricte4 to the cas UDder c~n8idrA ion.

30. ( 39) 2 K. • 15

31. (196 ) .. . 6}(' .C. )J.J ••••••

t'

3 • C pr •

33. 1upr •

34. (1948) 2 1;.1 E.R. 176.



they may have sympathy for the victim. nd so, it is proper to consider

bp'tals are liab e for the negligence of thelr servants vicariously.

_____ ••.•.•.•;.;;;.;;:;;;::,;=-=....;..;...,;;.,.;;.;;.;0;,;.-;,;;___ LU.t<li.sUHNl:...t<0bs erve d :

.1 The whol obj ct of cI il liability is to x liability on some
!'~~~onsi Ie pc~oon end 0 give renarRti n for dama~e done, not to
inflict punishm nt or duty disreGaraed ,t

Salmond says hat when the courts are not fettered by any precedent

th hospital stand. Unless and until th~ir stand is rroperly apDreciated

it is not poasible to do justice. This is whet hes b en attempted in this

chapter.

It is wrong to presume +hat a hospital as a whole is co~posed of
(4)"wise men and wise women.1t The me and women m nin'" our hos,itals are

people of ordinary standards. In Lan hier v. C.J. observpd:

(5) "every person who enters into a 1 r ed profession undertakes to
bring to th exercis of it a reasonable degree of care and skill. He
does not undertake it he is an attorney, thqt t all ants he shall
gain your case, nor does a surgejon undertake to use the highest d eree
of skill. There may be persons who have higher educ~tion and ~reater
advantages than he has but he undertakes to bring a fair, l~<~o Laule
and competent degr of skill "

A hospital can therefore only b~held liable if a "fair, reasonable and

competent degree of kill" has not been exercised in discharging the duty of

care it owes its patients. Even then, each cas MUC b considered on its

own merits because justice rou t not ~~ly b do! but must also be seen to be

done.

The following discussion will make out a case for reconsideration of

the maxi m 0f .•.r..;:e;..;;s;......;i•••.•=__-.;:o.;;;.;:;.;.;;;,;:..

S-case.
L

it is ~ade applicable to ~osnit~l

u.s~J F DRUGS

In the recent times 'the use of drulls i very common , N w and o';~rfnl

drugs are being introduced almost everyda. The effect of modern drugs on

the patients is not uniform. It is difficult even for the doctors to predjc

how a particular patient will react to these drugs. Henry filler (6) has

precisely but, forcefully advanced the argument that in such cases, the
doctors can validly rely upon ~he defence of consent. He observes;



o ic ill e e. ft ti ~o n even

(2)
"

II today' hy ic:i ns st st 1 the 1 o rf r i coron r co t

that tr tent ith eff etiv mod rn drug very often impli s all

ea Lcu L ri of or or 1 < side-eff ct nd th t th risk 1u

con aiou"l and t citly ccept d because it is normously outwei~h'd by

much great r ch n • th~t th druf. will re tor h 1th 'nd actually save

lit. • p~rt of hi& orK o. t.i~, is, were h

t. t t t .a c G not to )roduc ~n ~ec -

h r It t 1'-1 h to

nown 0 1 in c 10 • G1de-
\"-

t... re pr dlca 1 6.

t nvol 6 th o~ ario' dru a ~n uoetvr are

c t.u 00 m c to

oct r 'vi 0 t U t to f t

the

at in P it 0 • th pint r~WU~Y to c ~. t .nvoking

11. ;'n o e ore ig••••e, o~.r" chouLd net

int f •.' o •••..••.•vu..

1

c 1dent. (7)In order to

f in

sh It r na r

t o

r CJ .•• t II t , r m t e us •
o h o odu. d h {'! t, n , wit

o ry on 0 t

( ) In the a

t. t r ul coul .ot

th~ leD n d en i e icin 04 th b neh

di

nt, -hich i ~''''''.....•.•..,

~ tie 1 r O~D~~.ty i

t f r (1 0

t 11.• nJt po • 1

lt 0 cid t.

. up.ol

t h o tre rl t i ot denir bl

w ic pl inti f u' 11y r 11 uno in uch cas a •



" e decidin t.e ap~lication ofaxim to operations, courts

uBua 1y rely upon the obo rvatio s of >CvT L.J. in borne: 9)
t is subject'v 1y of supreme im~ortance that the Bur eon's mind should

be free throuohout the operat'on to c n ntr~ e on ai tas with

all it i1'1'icu1ti t rob1e s, Gurpris s nd r'sk , nnd t at it should

not be isturbed or div rt.d -1' .Elual po tan i th, t t. p tient

should not be kept und r op ration a moment long r t an is nec S3~ y.

dded to that, there should be no pause in the co tinuity of th operation,

even at 'the ti e 0 the cou t 01' s abs nnd forceps)and the organa 01' t e

patien should be moved and touch as little as possible. ~ny extension

o the field of ope ation should be avoided becaase of the risks of not

only 1ncreasin surgical shock which may cause subsequent adhesions and

abdomin 1 epsi sprea ing.

All these thin n :II t ~o not only appear complicated but

beyon the 'comprehen ion' 01' a re sonable man - the jury. Courts find

the elves con for ev rything here is just too technical. As

indicated lsewhere 1) in this dissertation courts are il1-equipp d in

d cidin c se on opera ions. This also calls for a reconsideration of

th application of th axim 01' res ipsa lOquitur in these cases.

t i now w 11- ettled that where the maxim is invoked, the sur eon

can only avoid·liability by offerin an explanation accep able to the jury.

In the light 01' wh t has be n discussed abo e it i not 11 that easy to
(11)do. Dt.ill ING L.J's oba rvation in Cass 1.0.h - " I went into the

hospital to be cure •••• hay c me out with my four stiff fi gers and

my hand is useless. That should ot hav happened if due Care had been

used. ~~~~~~~~'f~y~o~u __c~n' (Empha is, mine i, 0 e ample, based

upon the a umption that the whole hospital administration, use of drugs,

tre tmen n en a1 or is as to un r tand. ~h t a misdirection!
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Th tility of th xi eX" oubt d. It 18 invaluabl to the
tit in eeX' 0. ca • In 11 10 1 i tiug • p ae trian en

VI
U Oil t pl i i .f dilt-: • .1

win ow il in er bottle etc., it i (luit 10 to xp ot
~ ",bt--

th P 011 at. t at- e 11 .n •
1 • 1dttnce. :ro • Cl,r'"

\lnd may b ril'.:h i draw tlC •• It

1., lu a or fi n

ot • c 'Y th eei r hift the

burd~n of proof fro 11. par y to the oth part i th 1i. + ot the fnota.

.., t e cat 0 the i a o. ne h tais 8'Cuna
in it 1 t to ot. :I. t lIt flro! •• ion

IS pIa t1 • 1 jure" wtlen t (I "F( die-
n.ill is ainl,. if e. ol"d1narJC • eel' rt!l

C'" 111 Y oe cti.art :in i ...."·n aeltish
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