gy R

EQUITY

TITLE: "TRUSTS AND POWERS - A TUG OF WAR ON
THE CERTAINTY TEST

A dissertation submitted in Partial fulfillment of

the requirements for the LL.B Degree.

FACUL
, L
uwmrass TY Of MAI‘:'ZE
p . b i b
AFE ! &8 IRARY

University of Nairobi

KARANJA J.R. APRIL 1981



ACKNOWLEDGEMENT

‘
PR

I should like to express my thanks to those of my
friends who have made innumerable and much needed
suggestations which have placed me heavily in their

debt. 4

_
PV

I should also like to express my sincere gratitude
to my supervisor Mr. D.R. Salter for undertaking the
heavy burden of revising my manuscript and making
necessary comments and suggestations which enabled
me to erase some of the defects that had inhibited

my paperCWfL‘(»s (L ol Q%kﬂ\ N Lav Lo >




CONTENTS

i) Bibliography
ii) Abbreviations
iii) Introduction

Chapter I:
Origin and purpose of Trusts,
Definition of Trusts and Powers
Distinction of Trusts from Other Legal concepts
Classification of Trusts and Powers
Reception of Equitable Principles in Kenya

Chapter L1IL:
The Distinction between Trusts and Powers

-

Ehapter 111:
Requirements for certainty

Chapter 1IV:
The Conclusion



10.
11
2.
15,
14.
15.

BIBLIOGRAPHY

HOPKIN - "Certain uncertainties'" 1971 29 C.L.J. 68

Hansbury's Modern Equity

Riddal - "The law of Trusts"

PettiI - "Equity and the law of Trusts"
G. Keeton -"Modern development in the law of Trusts"

Parker & Mellows - "The Modern law of Trusts"

Halsbury's law of England

A bridgement of the law of Trust 1960 ;
R. Bungess - "The Certainty Problem'" NILQ Vol. 30 1979 24

J.D. Davies - Annual survey of commonwealth law 1969

O.R. Marshall - Nathari's Equity through the cases

J.N. Harris - "Trust,; power & Duty"1971 87 L.Q.R. 31

J.N. Harris -"Variations of Trusts "

Underhill's law of Trusts and Trustees

Lewis 1law of Trusts




(ii)

My & Cr

S.A.S.R.

Ves
Freech
Bro P.C
A.C
K.B
0.8,
Chs
W.L.R.
L.T.
E.A.
C.L.J.

N.I.L.Q.

L.Q.R.

M.L.R

ABREVIATIONS

Mylne & Craig 1835-1841

Southern Australia State reports 1921
Vesey 1789-1816

Freeman (ed. by Hovenden) 1660-1706
Brown's parliamentary cases 1702-1801
Appeal cases

King's Bench

Queen's Bench

Chancery Division

Weekly law Reports

Law Times

East Africa Law Reports

Cambridge law Journal
Northern Ireland Legal Quarterly

Law Quarterly Review

Modern law Review



INTRODUCTORY NOTE

J. W. Harris in his book 'v@riationof Trysts'™ In all modern legal
systems, legalrights and duties are conferred and imposed upon the citizens
directly by official bodies and persons in whom the state vests legislative
capacity. In all such systems in which a degree of private enterprise is
supported by the state's in stitutions, citizens are allowed themselves
to co-operate in the creation of rights and duties, through, the device of
legally binding contracts. In systems which derive their legal concepts
from English law, a further deévice of great importance is made available
to those possessed of wealth, for creating rights and duties relating to
that wealth, which the legal institution of the state will enforce. This

device is the settlement by way of Trust'. iy
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During the present century the Trust has not only demonstrated its most
unlimited capacity to adapt itself to new situations, but it has also been
progressively adopted in other legal systems. It is in fact, no longer

a characteristically English institution, it has become international.

It is the intention of this paper to concermtrate on one aspect of
Trust, namely, the rule as to certainty in the specification of the
beneficiaries and their interests under Trusts, which has been the subject
of important litigation in the last few years. Cases involving the problem
of certainty of objects have been frequently before the courts,; particularly
| when Trusts have been made for the benefit of past and present employees.
Sometimes, too, it has not been easy to decide whether it was intended to
create a Trust or a power. The distihctibniﬁéfﬁeen these %Wd is inpprf;nfﬁAﬁ'*“
in the sense that the essence of a Trust is the intention to impose an obligatio

and that of a power to confer a discretion.
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Therefore for a court to decide the objects of a Trust it must first
declare whether the testator intended to impose an obligation or confer a
discretion. Contributing to this problem there has in recent times emerged
a species of powers admixed with the Trust by’the names of discretionary

Trusts,'powers and powers in the nature of a Trust.

At times the court of Equity may construe a deed as expressing the
testator's intention to create a power, yet there is a furthér intention
to vest the donee with an obligation to exercise the power. Worked at from anothe
angle, the deed may be construed to create a Trust, but the court, from the
express language of the deed may imply a power to execute the Trust. Thus
between the two extremes, the court implies a half-way position. This half-way
house position may take the form of either of the following: a;EBEESLLEEQI,

a power in the nature of a Trust and a discretionary Trust. These types of

settlement are creatures of True construction of the deed with a view of

establishing what the intention of the testator was.

Briefly a power in the nature of a Trust may be defined to be the
Trust relationship implied by the court frcﬁxthe language of the deed to the
effect that though the testator intended to create é power there is a
particular intention to benefit certain individuals?f Thus a power in the
nature of a Trust is actually a Trust that''masquerades under the guise of

2
a power', to use HOPKIN'S words.

From the outset, the deed may seem to create a power in favour of a
general class, but when the deed is closely construed, there ébpeérs-awiszg
general intention to benefit the whole class of objects and.''equity being

equality" the Trust property is divided equally among all the objects.
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A Trust power will take effect where the position is exactly same as
in power in the nature of a Trust, but the class is so wide that it is held
that it could never have been intended that all the beneficiaries in the
class should take equally. Thus, under Trust powers, the duty is on the
Trustee to select those among the class who in his discretion thinks they
are most deserving. In the event of default on the Trustees part, the court
will @nforce the Trust by implying Trust for the benefit of only those
who would have been selected but for the default. A Trust power could exist
in cases where the class of beneficiaries is very wide as where the

3
beneficiaries are employees, past and present of a specified company.

It is difficult to find a reasonable distinction between a Trust power
and a discretionary Trust. In Mcphail V. Doulton the two terms were
used e interchangeably implying that they are synonymous.
In textbooks such as HANBURY4 the term Trust power is not used, discretionary
Trust is used in the same context as Trust power. In RIDDAL5 the term
discretionary Trust is used. However, P.‘E'I'I‘IT6 attempts a distinction on the

following lines. He postulates that a Trust power has two tf)Jearings:—

i) The court amplies a Trust in default of appointment, where the settlor
shows an intention to benefit such persons as would be selected from the
class and

ii) Where the court implies a fiduciary relationship between the Trustee

and the beneficiaries Pettit recommends that the term 'discretionary Trust'
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should be used in reference to this fiduary duty formr of Trust power.
7
HOPKIN states that this dichotomy of hearing of Trust power is of no
consequence since the effect of failure to execute the Trust in both instances

"~ is that the court will execute it.

It is clear that the distinction between Trusts and powers used and
still is of prime importance in connection with requirements of certainity
of objects. Where a family Trust was concerned as in BURROUGH V. PHII_Q)X8
it was held that the nieces, nephews and their children took equally,
meaning a power in the nature of a Trust was established. But the situation
would be different where the class is a commercial one and therefore wide.
Here the court wbuld imply a Trust in default of appointment in favour of only

such of the objects as would have been selected but for the default.

The general rule is that the objects of a Trust must be certain or
capable of being rendered certain. This whole range of eligible beneficiaries

must be capable of - ascertainment.

The test for powers was different. It was simply necessary to be able
to say with certainty of any individual whether he is or is not a member

of the class of beneficiaries.

However, the House of Lords, by a majority is Mcphail V. Doulton has it

seems revolutionisedthe test. It has largely equated the test for-Trusts =~



with that for powers. Lord Wilberforce described the old distinction
as "'unfortunate and wrong'. But although this case has clearly had a
decisive impact on this area of the law it has not apparently solved
all the problems. It is therefore clear that it has reafirmed that this
is the appropiate test for powers. In other respects there may be room
for debate. Thus, the important question is does the decision only apply
to Trust powers and/or discretionary/Trust? The Trust involved in this

case were of this character.

According to Lord Wilberforce's speech it can be infered that the
new test applied to all Trusts. It would be regrettable if this were not
so, because a Trust power and a discretionary Trust are Trusts, although

having close affirnities with powers.

This paper seeks to exploit the differences in approach through case
law as far as the test for certainty is concerned and determine whether
the test formulated has gone along way to hold sway or there is still

room for change.

FOOTNOTES: (For Introductory Note)

&8 BURROUGH V. PHILOOX - I840 5 My & Cr 72

2. HOPKIN - " certain uncertainities' I97I 29C.L.J. 68
3. MCPHAIL V. DOULTON I971 A.C. 424

4. HANSBURY 'S MODERN BQUITY

2, RIDDAL - " The Law of Trusts"

6. PETTIT - " Equity and the Law of Trusts"

7 HOPKIN - Supra

8. Supra.



QRIGIN AND PURPCSH COF TRUSTS:

The Trust is one of the mest imnortant znd flexible institutions
of modern English Lawv.
The nmodern trust is an off-shoot from the iedieval ”use"lof

lands but it has developed a considerzble number of distinctive

qualities, not possessed by the ezrlier use, and it has been applied
to property of all kinds.
Basically a Trust is a convenient method whereby a limited
-

number of perscns may hold property on beh=lf of other persons,

who may be a large or fluctuating body, or who may include persons

o

e}

not yet born. For exsmple, as soon as arny voluntsry association

is called uvon to fsce the problem of owninz property it will
pr b ) -~ o o

usually solve it>by appointings trustees to hold that property on
behalf of its members. The body of members may be fairly small,
as in a club, or it may be very large, as in the case of a union,
but the Trust is a device which is equally convenient for both.
Once the prcperty has been vested in trustees, the latter own the
property, but they are compelled by law to exercise their ownership

for the benefit of the members.,

11 t

e

Ir Medie

L.J

mes the ""use' o5 the forerunner of the Trust
was used to tie up land or wealth for succeeding cenerations of
the family, and to make provision for dcpeﬁdnnts. It also had
other nurposes, for example, the commen rule vhich was of general
application th=t a married woman could not hold property in her

own right was overcone by vesting th-t property in trustees to

unincoryorated ascociations

: | =
wvhich are not thenselves leszl entities and s+ cannot hold oroverty,
would not h=ve develoned as th iave if it had not bBsen possible
- S i
for proper to be held by Trustees on their bahnlf.



Inter-alia the princinsle uses of Trusts today are firstly,

tn-ennble nroperty, particularly
who connoc¢ themselves hold it. Thus the legal title to land

annot be vested in an infant
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925” hzs now acapted this principle to the extent that a purportec
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al estzte to an infant operates as an agrecement
for valu=ble consideration to create a settlement of that land on

the inf-nt 2nd in the megntime to hold the land on Trust for the

Secondly, to tie up property so that it can benefit persons

in successicne. an outright
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hope th:t on the parent's death th:ut vroperty will ~o to his child,
but there is no guarsntee throt it vwill do sc. & gift to Trustees to

hold u»ron ZTrust for the child, will ensure th-t tne child derives

Trustees will almest always have ncwer to sell that pronerty ~nd
to re-invest the nrocecds. 3ut one can virtually ensure that
the person ultimately entitled does receive the receive the benefit

which is derived from th t pronerty.

Thirdly, to make a gift in the future in the
which have notyet arisen. If, feor example, a man has thres young
daughters, he may by his will set up a Trust whereby a sum of
money is gziven to Trustees for them to distribute amongs his doughtenrs,

either as they think fit, or having recard to stated factors.
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In ceonsidarinsg the :bove purposes of o Loroust it
realised 'th-t a scciety cnnnot do without the institution of
the Trust which has contrubuted in the develowment of lepal

concepntse



which govern a Trust a2re by

for which it is enmployed,

of a Trust zore bz=siczlly the same in

]

Accordingz t~ G. Keecton "In the

structure of modern Inglish society,

changes iz the nature and functionins of the lzw of Trusts.

Another

of 2 Trust is the flexi®%ility of

that the rules -*irh

is

Trusts.
rapidly changims social
there have been almost revolutionary

The

Trust, as ilaitland long ~go pointed out, is a most char:.cteristic

product of the English legal geniuse.

It is almost imexplicable~n

in which it

without a knowledge of the social enviroment was
.developed. TFor example, it is by no meins ecasy to =xplain in

deffarence

terms of 1223l rules the

Bt othe moBern trusteceececescsssaetie

£ . T n it
which established the Law of Trusts

are

[

etween the
eighteenth centmry decisions

=till our

althouzh the social conditions in.which they were docided have now

completely mnassed awaye. omven in the

very different

&

and Truste=s were

1"

century predlecassors.

and Trustees

Today, settlers

peorle

seem to inhabit a

nineteenth cexntwmry, settlérs

from their =2izhtesnth

different word

in which property is constantly under attack and in shich the

thriftness and foresirht of former rsenerations is fr=gquently

denounced =s anti-social.

social values has produced =a

most importamt is the invention ¢
and he nrocc=zed to demonstrate that

flexible

that the lAw »f Trusts wag 2 dphere

As might been expected,

harvest of navel

+he law of contract. 1In

irversion of

difficult problens

of the law of txmst with the
of equity the izrzest and
develcyrient of the Trust s

it wns as neces-zry and as

y so doing, he sm-kasised

n whicl nsiderstion




alone hod fashioned = -~ luw.
If we riay retard the modern law of Trusts as the cre=tion of
ﬁ‘.: <~ . 4“ ,’( :

cant that it remained ''maffected almost

[0}
pede
o
s
(W
f"’)

equity jud es it is

o

entirels »y Pflor rnearly two centuries. During that period,
there wns develoned doctrines vhich reculated both the creation
of Trusts and their administration. They defined the whole of a
Trustee's duties and powers, including his powers of investment

as well =s the extent of his liability for breach of Trust.

B

Only the Statute of Frauds had intervened to impose the nece~sity for
evidence in writing of the creation of Trusts of land, and the
requirement that assignment of Trusts should be in writing.

From the middle of the nineteenth century there have been
importaré_changes and what was formerly the firmly fenced

preservi. of the equity lawyer has now been repeatedly modified

by Statl&te.

i = Tore, it is necessary to look for the rules
ap ; o ccution of a Trust in several

‘diétinctiééﬁréeénsuch as statutory provisions in several sacts,
in the rules of ecuity contained in a2 large and constantly increacing
number of cdecided cases and in tre-nrovisions of the rarticular
ffrust instrument so far as .they .o vt conflict with statutory

provisions. The various st=tutes partanining to the law of Trusts

3

cover only a portion of the Trusts low. almost the whele law
relating to the formation of

statute as does most of the law rel:-tings to the bre~ch of Trust

both of which huve b?en huilt up by the cisions of equity
*Jﬂ;"db*" thie. last ’1“*?“4ﬂ?. The statute law has been concerned
21vost isivaly 1 ‘:A ‘ inistration o  the law of Trusts.
It is principally for this reason that the law of Trusts is still
taught in the University and many law schools in close sociation

with the general pricivnles of equity &
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f a Trust za
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- e 1 im i T gy .
~-o1he subject nmatter

4
Q“

be real or nersonal property.

Fartharmore, the Trust may be not only of a legal estate but also

st i oroperty. Dut tle question remains,

G 7
P

who . owns. th= .ctual Trust prop he

)
et

rty == rusteec or the beneficiary?

-

This questicn has not Dbe inally answered.
hi uecticn s not been finall nswered
. 2 ;

A

In Schalit V. Josenh adlsr Lid~ it was held th t a besneficiary
was not entitled to distrain rsor ront under a lease granted by
the Trustee. .8 the court said: "the rights of the cestuipn
que trust whose trustee has demﬁsed properiy subject to the Trust
is'not to the rent but to an account from the trustee of the profits
received from the Trust.'" This decision does not give us a clear
cut answer as to who is the actual owner of the property but it
appears to accord with the True principle =s to who owns the actual

trust property.
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As far as
been diffi

various a2ttemnts

provided by textbook

pretatious through

Generally,

o

which subsists when
a court of equity t

whether by legal or

tee

of whom the trus
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que, by law,

such
not to
of the
is

necessary

by various writers

various periods cf

The e=arlier deofiniticon wus

as a
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chancery'. It has

to Coke's
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confidence?

Ty bt

meaning of ""Tru

of a reliance
not be universally
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be effective but
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DEFINITICH OF A THRUST
definition of a2 Trust is concerned, there have

providins a2 comprehensive definition. However,
and these rangse from definitions

ovided by judicial inter-

czse lawe
i
a Trust has been defined to mean a relationship

called the

He

a person Truste s compelled by

3

nold property whether real or personal and

equitable title, for the benefit of some persons

himself may be one and who are cszllcd cestuiwe
a way that thre :fit of the property accr
ficiaries or other objects
of =2 Trust
that

definitions propounded

of Trust in

v}
s
[N
[¢]
5
o
a.

a

torye.

-~

that of Lord Cokes who saw a

2

in out

(64}

e

not

H
[¢]
He]

jelo] some otaer, issuing

coflaternl there to, annexed in privity

(5.
Q

the person touching the land, for

rno revedy
submitted "thaa
™m

=k

(')f 4! SCe

does

Secondly,

ues
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a person who i

he has control which i

1y to real property uwhereas the subject-matter

sonal property also. Finally, it is

te. " The court of chancery no loncer exists
’.)
e lirh irt have jurisdiction in e"ultj'
ly definition still deserves a rmention.
bed a trust az"an equitable obligsztion binding
a Trusteec to deal with property over which

s called Trust property for the benefit of

persons who are called beneficiaries or cestuip qui-trust of

whom he may hinself Le one and anyone of whom may enforce the

obligstion." It has to be noted that the nition was appreoved
o

by Cohen,Jd in the Marshall's Will Trusts.

Further, the cdefinition may be objected that it does not in terms

cover charitadble Trusts and, moreover, does not provide for the

&

so called trust of impe

A sound definitio

:.‘
e

ect-obligation.

n of a Trust nust be capable of containing

<

all types of trusts and therefore it follows that if a definition
is unable to do so it is only fair if it is r-g-rded as inadeouate
and unsuit-ble for the purposes of the trust inctitution.

The American Law Institute" adonts a substantially similar
definition to that of ud*erh;ll. it stztes L L
when not qualifizd by the word "charitable™ ,lrasulting™ or
CO“atTUCtl"“' is a %ﬂdiciary relationship with respect to
property subjecting the person by whom the property is held to
equitable 2uties with tle nroperty for the benefit of another
person, which arises as a result of a manifestaticn of an
intention to create it. It will %e noticed th.t threo important
types of trust cre cxcluded in the asbove dafinition namely
charit-ble, resﬁltinﬁ and constructive trusts.



In the United Jt tes, however, the conception of 2 construstivs
trust has been develoned much further than it has been in EZngland,
Charitable Trusts zre also treated separately by the American

Law Institute altho there seems to be no reason why a charitable
trust should =not ba.included within the definition offersd by thenm.

Accordinc to Hés bury when a person has property or rights

\

which he holds or is bound to cxzrcise for or on behalf of another

-

-~

some partic:

[y
5

ar nurpose

The property affected by a Trust called the Tru=t property or trust

[

estate, nmust be vested in the trustess wvhether the »roperty is a

o
ON

lecal estate, a lezal richt or an equit~ble interest in which c=se

o

the legal title - will be in some other person.

-
¢

PR 1 : . . .
Maudsley says ‘'many attem~ts have becn made to define a Trust
but none of them has been wnholly sucresful ——-memmeea it is better

to describe than to define =3

]

related but distinguishable concernts.” To him, - Trust is

relationship recognised by equity which ~rises where prorerty

o w
is vested in a person or perscns called cestuim—gui or beoneficiary.

the instrument c¢

by lawe The beneficiaries' internst is nronrietory in the sense

that it can be bought and sold, ~iven away sr disnossed of by

will, but it will cease to exict if tle leral estate in the
property com»s into the lnands of a bonsfide purc er for value wit
out notice of the heneficial interecst,.



Perians-the best definition is thst adopted in the present
It 15 besed on a definition given

by MAYO,J in Re-Scott™ . According to this formulation "the

word Trust refers to the duty or aszrecate accumulation of
obligations that rest up a person described as Trustee. The

responsibilities are in relation to property held by him or under
his control. That prorerty he will be cozmpelled by a court in its
equitable jurisdiction to administer in the manner lawfully
prescribed by the Trust instrument, or where there be no specific
provision written or oral, or to the extent that such provision
is invalid or licking in Aaccordange with squitable princivnle=z.
As a consequence, tlie administration will be in such a manner that
the consequential benefits and sdvantares accrus, not to the

: 20
trusteec, but to thle persons called cestuim que trust or beneficiary,
kg the”e be aAJ. If not, for some purvose which the l-w will
recogni se and enforce. A trustee may be a berneficiary, in which
case advantages will ﬁccrue in his favour to the extent of his
beneficial interest.”

Lord lindley, L J attempted to provide & judicial inter-

pretation of s Trust in the case of Re-Villiams™™ wvhereby he
observed that "a trust is really nothing eiicept o confidence reyposs

But there is no difficulty in disrossinz of ore's own property

&

in a varticular way indicated »y the owner of the »roperty he
3 -~ - S - -~ <> - -~
acceptss -iioreover, o conaition of this ki iz enforceable in
= ; ;
enuity and need not amount to 2 common law condition, i.¢. a



thrt condition is not performed.

is led %o belicve

thet there

Lo

is little (if any) diffecrence with the definition formulated by
Coke., Therefore the same criterion could apnly. Dowever, it
may be arg that Lord Lindley's formul: tion was by =round arnd
abagt F mesat to £3ill thie ans lelt by lLord Coxe so =8 to suit
the modern conditicns.
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a2 power of appointment
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an authority vested
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donee or of others, and the vropverty may
onale A power is distinct from the dominion that
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(<A
own property.
il
Clement™ Jessel, ['«2. observed that "a power
nower of dispositicn ~iven to a person over
own by some one who directs the mode in which
be exercised by = vparticul-r inztrument. I
donor of the vower must n:an it to be exercis
law governings that narticular instrumeat.
is a nower to bel exercised Hy deed or 111,
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construction of & deed,”
0 [
v v S + \ . s 3y
Powers are usually classified (i) in relation to the donee's

. a2 N\ . . .
interest 3 Lk ii) in relation to the interest conveyed

3

or created and {iii) in relation to the purrose for:which the

power was.created.. For the purposes of this prper tle third
NS

aspect above isﬂimportant than the remainins two. lioreover, the
\

5

third relation fall under two heads viz administrative or manegerial
powers and dispositive powers or power cof avpvoint—ent.

Again, of these, the lstber is relevant in this context.

Dispositive powesrsmore cornmonly known ns vowers of apnointment

-

are powers nuthorising a person to crente or dispose of beneficial

interests in property. Such ncwers are usually sub-divided into

general powers and special.powers, but this division is neither

precise nor exhaustive as observed by Clauson,d in the case of
2A
Re-Parl: for there are some powers which may be general for

some purposes and not for others or rmay be regarded as neither

general or special

It is therefore clear that the definitions of a

can safely be inferred to “ave depended more or less on

the historical fuctors i.e. depending on a particular hist~rical
period the definitions were formulatzd to suit such periods.

A sound definition would therefore be one that is universally

accepted and has the canability of douinating for a longser pericd.
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Inglish theory of contracts.
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evident

at a contract is not enforcsable by a
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- agency may be trrminnted an the death or st the will of either

ol T
party, whilst 2 trust may not.
TRUBT AYD BATILMEHT:
z zZa
In nis commentariss slrckstone dafines a ballnent as —e—==

"a delivery of goods in trust, uvon a controct exvpressed or implied

that the trust shall be fzithfully exescuted on tle part of the bailee™\,
. L]
or a contract,

b a %

or in Znplish low
&

the term has been aporoprizted

In bailment, the bailcr does -not ¢

the trustee becomes owner only beocouge he hos undertaken to
W

carry out the: purposs> conditions ais ownershiv. - Bailment
\ 2isonnl
|extends only to,chattels whilst there may be a trust of all

kinds of nronerty.

-~ - A3 oS o~ b - v e g vy oy ol -~ £ \ <
The basic distiction between o trust and o nowsr of apouritment

will be considered in the next chnnier,
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In a lledieval cane  Cook V.Fountain wora nothingham ottemwted a

terns=--=A11 trusts ore

by act or construction of l:aw, 2gsain express Trusts are declaredi.

either by word or writing, and these declarations apnear either b

direct and manifest proof, or violent and necessary oresumntion.

These last are commonly called presumptive trusts, and that is,

there was a declaration, either by word or writins
n'the csse in g

question there ic no pretence of any proof that there wzas a Trust

H

declared either by word or in writing, so the trust, if there be
any must either be im-~lied by law, or presumed by the court.

What Lord l'ottinsham calls a presumptive trust is today

called ar implied trust, and his "trust™ imnlied by law is the

.

modern constructive truczt.

This classification of trusts by Lord Hottingham is t

[

not completely exhaustive for the Law of Fropertv Act 172
5~ & o

or

has created a new class of statutory rusts, i.e. those declared

by the-act whereever a certain relationshin evists,
Basing the clas-~ificatien of Drusts on that provided by

Lord Nottingham, it is clear thnt there are only two tynes of

Tru

[§]

tsy 1.8 Trusts created by the onerat

created by the act of the »narties.



icns springs:iother smaller
the tru-t. Thus under trusts created by the act
of the parties falls tihe following:i- An express trust which is one

-~
m S

inter.ciorally or exrlicitly creanted %y the act ~f tlie settlor.

An ex»nress vrivates trust is a trust A-~tablishad tn hHanafit

A secret trust is created by will and is implied from thzt the

ot
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property is proparty vested
in trustees but they alone know the beneficiaries and the tornms

of the trust.
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An express publ benefit certain

{

public bodies or purposes. a charitable trust is a public trust

i

established for purposes d-sirnated as charitable in law.

n

A

A Trust of imperfect oblization is a trust for some person

-

or body but l-cks a defined beneficizry and is not therefore
directly enforceable. A rrecatory trust is a trust inferred from
the use of precatory word(e.z. I hope'", I desire™, etc) by the

settlor rather than i~perative words. Three recuirements are

Fy

necessary for its enforcement namely the intention to create the
trust, subject matter of the trust in cle~r terms and objects

of the trust. All thase are

An imnlied trust is a

the conduct-of the parties in = particular c2se and by enforcing
itrseeks to cive e’fect to t-2 presumed intention of tae parties.

Tr

,4
9]

s . s = : = i ;
i1sts created by tlie operation of law include the followling=:

O
)
0
)
3
g

imited trust and arises where a

constructive trust whi
parson in a fiduciary position obttains an advantare from which

it would be unconxionalbe for him toc malie scme private saine
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9
Hence the.courts re .uire hinm to hold his advantage as Trusteae.
; 1 -
wesulting Trust which is a limited Trust and arisess following

a disposition where either not all the property available for

9]

disposition is actually used or where a trust is made for objects

which fail or where the circunstances show thzt the grantee iseonlyqner
Qndv> prermed . ‘ .
prassad to hold the nroperty or vnronerty undisposszed off on a
A -
resulting trust fo the grantor. It is noteworthy that a resultings

trust is alwavs in favour of the granter.
Although their classification with the exception of charitable
Trusts, Trusts are subliect tec the three certainities, those of

words, subject matter and objects for their validity. If a trust

5
%
3
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'Ju
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-
b
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fails to satisfy the above certai

Powers are classified in accordance to their purposes.

In

o

couity there are basically three types of pover. These include

-
2

a General Power whereby the dornor or zgiver of that powver may
aproint any person with rezar! to

is discretionary no acticmn can be brought ngainst the donee if

he fails to exrcise it. In & s»ecial pover th= donsze of the power
is authorised to aproint preperty in rocpect of which the power
/"' \\//"_
has been created, to a desicnnted class of nersens. This power
is capable of taking effect as a Trust in thet recsnect.

and 2 snecinrl vowar.
his too is capable of
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The Lasic provision gover
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1ing the application of equitable

i

@

doctrines anc substance of the common law i=s the 1647 Judicature
Le Lk
Act. the final document.

in council provided a legal base

“We It provided that the civil
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common 1l-w, the doctrines of ecuity
and statutes of zeneral apnlication in force in En~land on the

o o
12th August, 1597.

This order in council was therefore the foundation of the

introducticon of Zgquity in Xenya.

(=
&

The 1221 Kenys Crder in council added a provisa

that the common law, the doctrines of eguity and the statutes of

involved "Matives'" or africans, then in all circumstances the

court

those principles were not inconsistent with any written law nor
repugnant to justice and mornlity.
S.3(1) of Judicature Act 17067 deals vrimabily with the Jurisdiction

- 3 b T R v ) I T + sources of -
of the courts in enya. It also provides r “he szources of 1

which z2re arrsnsed =5 follows:-
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(i) The conctitution
(ii) GCubject to tle constitution, all other written laus

t to the provisions of all written laws and the
constitution znd sc f-r =5 the same do not extend or a-nly
the substance of the common law, the doctrines of ecnuity

and statutes of genersl avn lication in force in Ingland

on the 12th august 1297,

Providaed thnt the said common law, doctrines of equity and

N

statutes of general apnlicaticn shall apply so far only as the
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that tre court sall be suided by africa

cases in which one or more of the p-rties 1is subject toc it or

ffectad by it so far as it is apnlicable and is not repusnant
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to gustice and
The doctrines of
system of law derived from the court of Chnancery in England.

L
In Re Tansanyika Naticnal Hew td. 1959 ° a company was

e T

incorporated in Tanganyilk= to manace and rpublish three varnzculsr
newspapers which had previously been pudblished fer the government

of Tanganyika by its public relations departmznt. The government

were the only shares issued and thess were transfered to trustees

. - N ) ~y . N aA~A=N . X
apvroin by = deed dated 12th liarch, 1¢50 to ensure the continued
publicaticn of the journals. The dead alsc provided that t' e main

function of tlie paners was to Jdisceminate falrly and dwpartially

news and other matters of nublic into-ect wit!: fair comment tlereor



and senerally to =spread inform-~tion and stimulate thought among

The company h=vinc nade subhstancial losses tried to arrange

the

for continued publication of the pavers in association with a Henya

between the varties upon the terms of which the trustess then

(m
]
ot
3

g SR v - . o~ ) 4 s s 1 N -~ - -~ 1
the proposed agreement to be Ultra-Vires the ustees, suthorit

to settle a scheme whereby the trustess could enter into the
agreernante.
It was held that the Trust eotubil*rﬂx could be recarded as
being substantially for the nurpose of advanciznz education.
The issue in the case above was whether the Tancanyika
at1o“al ewspaper Ltd, could benecfit from the Trust given it as
a donation =2nd it was said by the court thit whether a gift will

pass as a chsritable trust will depend on the Znslizh law of Tru

It can therefore be asserted that basically the Znslish Law

of Trusts applies in Xenya but that it is subject to the qualif
prescribed by the Judicature Act. This can be evidenced by the

tremendous numnber of EInrlish c-ses th-t are rofferd to whenever

issue perts

& &
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e
¥
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to a Trust or Lecuity for th 't matter arises

in this country.

any
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A= it has heen seen” povier scometimes cverlap with Trusts and
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it ‘ig therefore necessary that a distinctiscn is drzwn petieen
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circu
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powars which include these
to . srant a lease cf proper

1most all trusts involve the cexercise
v tle Trustees. So, depending on the

will often have

to vary the investment=z of the Trust,
ty whieh iz subject to the Trust, to

ap»ly income for the supzort of an inf-nt beneficiary or to
accumulate it etc but n>t necessarily » discretion as to which
beneficiaries are to benefit.

Trustees caon be siven a powver to select, which of a croup
of nersons shall receive any benefit a2t 211 from the Trust,
Alternativaly, while

e tower to determine Tiow much each
Turther, the trustees may have the

powers to decide whether to distribute income, or, to accumulate
it. “here it is left tc the trusteess op athers to decide whether
a person reoceive a benefit, frem the trust; at all, or

the extent of that benefit, the trustess discretion »will devend
on whether they are under oblig tion. to exercise it. If they

are under oblig: ticn k¢ cime i, it is hknown zas a Trust
power. where they are not under such an obligation, it is kndwn
%S a mere power, or scmetines, 23 o power collatsr=zl.
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classe Jhen such an intention annasrs, the case arises ceeececsee
of the power being 50 niven ts m-lte it the duty »f the donee to
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In answer to the question when is a power not a
mere power but a power in the nature of a Trust? It can
be said that the general principle seems to be that
everything depends upon the intention of the settlor and
that this intention will be ascertained by the courts in
accordance with the ordinary rules of construction.

So far as certainty of objects was concerned, powers
in the nature of Trusts have hitherto :'been assimilated to
fixed private trusts. 1In the words of Lord Denning, M.R
in Re-Gullbenkian's, if the clause creating the power in
the nature of trust is so uncertain that the trustees
cannot identify everyone of the persons who are to benefit,
then it is bad for uncertainty.

Lord Denning expressed his hope that these type of
cases may be reconsidered and this is exactly what was
done in Mcphail V. Doulton.

On the other hand it had been recognised in a
succession of cases since Re—Ogden33 that where there was
a mere power, it was not necessary for its valid exercise
that the trustees should be able to identify every member
of the class. It is sufficiant if the court can identify
any particular person as a member of it. This was finally
affirmed by the House of Lords in Re—Gulbenkian's.

In Mcphail V. Doulton the deed established a trust of
a number of shares as the nucleus of a fund for the benefit
of the staff of a company, their relatives and dependants.

There was some difference of judicial opinion whether
the clause in the deed governing the distribution of the
income of the fund created a trust, a mere power or a power
in the nature of a trust. Ultimately the House of Lords
held that the clause created a Trust, with a power in the

trustees to accumulate surplus income.



But the variation in judicial opinions shown in determining
the true effect of this Trust deed underlines the difficulty
of drawing the line between a Trust and a power. These,

as Lord Upjohn pointed out in the Gulbenkian case, maybe
considerable, for the use of inappropriate language may not
be decisive.

Nevertheless, the decision of this question has
frequently settled the fate of funds which have been
established often for the employees and past employees of
firms and their relations, for in the case of a Trust, it
was necessary for validity for the objects to be ascertained
whilst in the case of power a different test was applied.

In Mephail V. Déulton it was argued that the test for
the validity of a mere power should be extended to trust powers.
The majority held that it should but Lord Guest in his
dissenting speech analyéed the basis of the view of those
who thought that the two tests should be assimilated. He
said, "the distiction between a mere power and a trust’power
is fundamental. The court, apart from mala}ide exercise of
a meré power, has no control over the exercise of the power
by the donee or trustees, as the case may be. If it is
not exercised or fails for invalidity the fund goes to those
entitled in default, under the settlement or on a

resulting trust, as the case may be,
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It is very different in the case of a trust power. There
the trustees are under a fiduciary duty to exercise the
power. The beneficiaries can compel the trustees to exercise
the power by application to the court if necessary. If
the benficiaries agree among themselves to equal divisions
they could compel the trustees to distribute the whole fund ..
ceeesssssssss'Equity is equality". This basic conception
is challenged by reference to what is know as the "relation"
cases. It is said that the court in these cases, has instead
of making an equal division made selection in the exercise
of its discretion. This shows, it is said, that the principle
of equal division is not a necessary result of the exercise
of a Trust power by the court. I regard therrelation cases
as special for this reason. That in all of them some guide
was given to the trustees as to the manner in which that
discretion was to be exercised ......... e.g. in Clarke
V. Tumer34 the devise was to "such of the relations of
the testor as he should think best, and most reputable for
his family". The court chose the heir as the most reputable.
In Warburton V. Warburton35 a very extraordinary case as
described byithe Master of the Rollsi%GKemp V. Kemp37 the

discretion was among the executors, their brothers and sisters

according to their needs.
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The court gave a double share to the heir. Richardson V.
Chapman38 was not a "relation" case, but depended on
its very own special facts. Granted that the court did not
in these cases direct an equal division,it by no means follows
that a non-relation case where the trustees are given the
discretion to distribute amongst a wide class of objects
with no guidelines the court would exercise a power of
selection. The court has no discretion and is given no
guidelines upon which to exercise a discretion. It is on
the trustees that the settlor has conferred the discretion.
The court can in these circumstances only order an equal
division. I consider that the reliance on the relation
cases is based .on an insecure foundation. Moreover, in none
of those cases was it even suggested that the class of objects
was nbt ascertainable the test of validity never therefore
arose". |

It might be thought thét Lord Guests's analysis was too
formidable, when linked with earlier expressions of high
judicial opinion, to be overcome, but this is exactly what
was done in Lord Wilberforce's speech, with which Lords
Reid and Dilhcme were in full agreement. In a most lucid
introduction to the substance of his opinion, Lord Wilberforce

said, "It is striking how narrow and in a sense artificial

€

is the distinction in cases such as the present,'between Trusts

or as the particular type of Trust called Trust powers and powers.
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It is only necessary to read the learned judgements in the
Court of Appeal to see that what to one mind may appear
as apower of distribution coupled with a trust to dispose
of the undistributed surplus, by accumulation or otherwise
may to another appear as a Trust for distribution coupled
with a power to withhold a portion and accumulate or otherwise
dispose of it. A layman and I suspect, also a logician
would find it hard to understand what differences there is"

Lord Wilberforce regarded it as unsatisfacto;jthat the
entire validity of a disposition should depend upon such
delicate shading and he thought the distinction was even
less significant if one considered how in practice reasonable
and competent trustees would act. He added, "differences
there certainly are between trusts (trust powers) and
power, but as regards validity, should they be so great as
that in one case complete, or practically complete,
ascertainment is needed, but not in the other? Such
distinction as there would seem to lie in the extent of
the survey which the trustee is required to carry out, if
he has to distribute the whole of a fund's income, he must
necessarily make a wider and more systematic survey than if
his duty is expressed in terms of a power to make grants.
But just as in the case of a power, it is possible to
underestimate the fiduciary obligation of the tfusteé*to.whomdr_

it is given, so in the case of a trust power, the danger lies
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in overstating that the trustees requires to know or to
inquire into before he can properly execute his trust. The
difference may be one of degree rather than of principle."

In abandoning the Broadway cotages test, the House
of Lords has brought English law into harmony with the views
of leading American authorities, for Professor Austin Scott
has stated? "It would seem that if a power of appointment
among the members of an indefinite class is valid, the mere
fact that the testor intended not merely to confer a power
but to impose a duty to make such an appointment should not
preclude the making of such an appointment - It would seem
to be the height of technicality that if a testor authorises‘
a legatee to divide the property among such of the tesgg}'s
friends as he might select, he can properly do so, but
that if he directs him to make such a selection he will not
be permitted to do so39."

Lord Wilberforce stressed that the assimilation of the
validity test does not involve the complete assimilation
of trust powers with powers. For example in respect of mere
powers he says "although the trustees may and normally will
be under a fiduciary duty to consider whether or in what

way they sould exercise their power, the court will not

normally compel it's exercise.
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It will ....... the court, if called upon to execute the
trust power will do so in the manner best calculated to
give effect to the settlor's or testor's intentions. It
may do so by appointing new trustees or by authorising or
directing representative persons of the classes of beneficiaries
to prepare a scheme of distribution, or even should the
proper basis for distribution appear, by itself directing
the trustees so to distribute. The books give many
instances where this has been done, and I see no reason in
principle why they should not do in the modern field of
discretionary Trust ....... then, as to the trustee's

duty of inquiry or ascertainment in each case the trustees
ought to maké such a survey of the range of objects or
possible beneficiaries, as will enable them to carry out
their fiduciary duty. A wider and more comprehensive range
of inquiry is called for in the cases of trust powers than
in the case of powers".

It is therefore safely to in far that the test for
validity of trusts and powers has somehow been assimilated.
It remains difficult to draw a line between the conflicting
test. However, there is still room for the courts to

improve the test.



CHAPTER FOUR

The Conclusion:

In Re-Gestetner settlementl it was decided that
different tests of certainty of objects were to be applied
to discretionary arrangements contained in settlements,
depending on whether, as a matter of construction they were
held to fall either into the category of trusts or in the
category of powers.

Given that the function of Trusts is to confer a
benefit it must follow that for the gifts to be effectual
there must be some beneficiary in whom the gifted may vest
or on whom the benefit may be conferred and the trustees
or the court must be able to ascertain from the description
provided by the donor who that beneficiary is. If they
cannot ascertain then the gift must fail for uncertainty.

This principle was explained by Lord Upjohn in
Re-Gulbenkian's settlement Trust2 to the extent that
"If a doneor (be he a settlor or a testator) directs
trustees to make some specified provisions for "John Smith"
then to give legal effect to that provisions it must be
possible to identify "John Smith". 1If the donor knows three
John Smiths then by the most elementéry ériggiﬁlés'of‘léw
neither the trustees nor the court in their place can give
effect to that provision, neither the trustees nor the

court can guessit.
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It must fail for uncertainty unless of course admissible
evidence is available to point to a particular John Smith
as the object of the donor's bounty"

So, the trustees must know exactly who the beneficiaries
are if they are to administer their trust.

They must know whom to pay and how much to pay them

In a gift to an individual, that individual must
ascertain:gnd in a gift to a class all members of that class
must be ascertained.

Therefore for the donor's intention to be implemented
there must be at all costs the certainty of the members of
a class that is to be benefitted or of an individual who is
to be benefitted.

If the donor's intention is not to benefit all members

of a class but only such of them as maybe selected,
whether the selection process is mandatory as in the case
of a Trust power or discretionary as with a mere power,
different considerations seem to apply3.

Here the emphasis is on the appointer's choice and
whether that choice is within the designated class. In
so far as the appointment is concerned all other members of
the class are irrelevant4.

It was realised that thetest for certainty of objects
created probléms’as a result of the standard of measure

applied in the determination of objects of the Trust. g e
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Indeed, this standard proved very rigid for simple
reasons that if the certainty was not total then the trust
failed. It therefore became necessary that a new test
had to be formulated, that is, a test whose standard
would be flexible and perhaps relaxed as compared to the
standard of totality.

The House of Lords in Re—Gulbenkians5 and in Mephail
V. Doulton6 reversed the decision of the Court of Appeal in
IRC V. Broadway Cottage Trust7 so as to adopt a new
standard which is coined the standard of "intermediate
certainty".

This standard was applied to powers in the case of
- Re-Gulbenkian's and to Trust in Mephail V. Doulton.

The standard of "intermediate certainty" was
described by Harman J. in Re—Gestetner8 and approved by Lord
Wilberforce in Mcphail V. Doulton in the following terms:-

"The settlor had good reason to‘trust the persons
who he had appointed as Trustees, I have no doubt, but I
cannot see that there is here such a duty as to make it
essential for these trustees, before parting with income or
capital, to survey the whole field and consider whether a

is more deserving of bounty than B.
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That is a task which is, and which must have been known
to the settlor to be, impossible, having regard to the
ramification of the persons who might be members of this
class.

If therefore there is a duty to distribute, but only
a duty to consider, iﬁ does not seem to me that there is
any authority binding on me to say that this whole trust
........ . is bad. 1In fact, as has been admitted, there
is do difficulty in ascertaining whether any given postulant
is a member of the specified class, if that could not be
ascertained, the matter would be quite different, but of
John Doe or Richard Roe‘it can be postulated whether he is
or is not eligble to receive the settlor's bounty. There
being no uncertainty in that sense, I am reluctant to introduce a
notion of uncertainty in the other sense by saying that the
trustees must survey the whole world from China to Peru when
there are perfectly good objects of the class .......in
England."

The essence of this intermediate certainty is fhe
requirement that the terms of the description must be such
as can be applied to all comers and when
so applied-to any given person it must be clear whether

or not that person is within the class.
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On the basis of such a test a description which made it
difficult or impossible to say 5f any given candidate
whether or not he was within the class would not meet
the standard of certainty required even though one or
more persons might clearly be within the designationg.

It is further submittedlO that the purpose of any
rule as to certainty of objects is to ensure that there
are objects on whom the donor's benefit can be conferred and
who, as a consequence can take action to enforce the Trust.

If one discards the total certainty concept as
inappropriate because it is unnecessary for the shares of
each member of the class to be qualified, then provided the
designation throws up some members of the class, it is
surely irrelevant whether the designation is capable of
universal application, so as to make a determination possible
in every case since there will be some persons on whome the
donor's bounty can be conferred if the donees of the power
so choose.

If it is not though necessary to require a complete
list of class members, then by the same token, provided that
some class members exist, it must be unnecéssary that a
decisive determination be possible in the case of every
candidate since the conferment of benefit and its extent

depend on selection rather than mere class membership.



The question therefore is whether there should
exist any difference between powers and Trusts, as far as
the certainty test is concerned. I submit that the
difference should not exist because the House of Lords
decisions in Re-Gulbenkian's and Mcphail:--V. doulton effectively
impose the standard of intermediate certainty on objects
clauses involving powers and trusts.

It has been seenll that the distinction between
trusts and powers is indeed fine as far as the test for
certainty is concerned. It can safely be inferred the
disfnction is a matter of artificiality depending on the
construction of any particular instrument and more so
depending on the judge who is kept into task trying to
impose his own interpretation.

It is clear that most of the cases‘that I have
mentioned in this pawmer are English decisions. The reasons
for this are simple in that the Kenvan law of trusts is basically
the English law of trustswhich we inherited through the
Judicature Act 1967. The Kenyan courts therefore have no
alternative but to consider the English decision when
confronted with any matter dealing wiﬁh the law of trust.
It is further clear that the English decisions were arrived
at by considering the sociological factors that exist in
England or to put it more clearly these cases were decided

according to the English way of life.
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It is therefore unnecessary to apply the English sociological
factors into the Kenyan sociological factors which are
radically different. But this éould be difficult because
we have become victims of the éolonial relic and

hence the position still remains.

I mention sociological factors because I submit
that the test as regards certainty would be more relevant
in England where the law of Trusts has advanced tremendously
than it would in Kenya. Whereas it is important that the
objects of a Trust are ascertained this is not so in
customary Trusts whereby we have the concept of communal
ownership found mainly in land cases. It would be unwise
if not shéer injustice if the courts apply the test for
certainty to customary Trusts which are basically African
and do not need to borrow the English test of certainty.

As regards the certainty test generally it is my submission
that the tug of war between Trust and powers should be
exterminated and one test should be formulated that will
suit both Trusts and powers.

Indeed John Hopkins in his article12 concludes by
saying that distinction between mere powers and Trust powers
between powers and duties, clearly remain, but it seems clear
that whereas before Mcphail V. Doulton there was "tension
' between the older principle of requiring sufficient

certainty to ensure the effectiveness of control by the courts
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and the newer principle providing only a geheral framework
within which a certain type of Trust can be successfully

13, the primary manifestation of that tension

administered"
has been removed. Even in wnat might be termed the older
style family and relations Trusts, arbitrarry limits were
placed upon the membership of classes (and in some early cases
the courts itself assumed a fairly wide discretionary
jurisdiction) in order to provide for relatively straight
forward enforcement.
No such device was possible in, for example Trusts
for the benefit of company employees. The House of Lords,
to meet that‘situation, boldly reformulated principle and
returned to a formulation which perhpas Lord Nottingham would
readily haverrecognised. "I prefer not to suppose that
the great masters of equity, if faced with the modern
trust for employees, would have failed to adopt their creation
for its practical and commercial character" said Lord Wilberforée.
Certainly, Lord Wilberforce himself did not hesitate to
restate the law, in doing so, he has caused a number of
pre-conceived notions to be re-examined and also has opened

up a number of further uncertain view for the future

delectation of the courts.
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As a final submission it should be noted that the
function of the court is to construct the terms of the
instrument so as to give effect so far as is possible to
the intention of the settlor. Accordingly on general
principles if the instrument has an intelligible meaning
the function of the court should be/put it into effect “to”
so that a gift should be held good so long as it can be
given an intelligible and ascertainable content. It is
not to be held bad for uncertainty unless that uncertainty
is such as to make the clause meaninglessl4.

The emphasis here is on the true and precise construction
of the instrument which should be/cardinal principle to Atha
determine the validity of a Trust.

Where a fund is to be divided among members of a class
is is essential that the total membership of that class
be ascertained since the quantum of each individual share
obviously depends on the ﬁumber of members of the class.

The‘difficulty in such caseé is clearly that of ascertaiﬁing
who the class members are. In one sense this is merely a
question of administration or evidence and as such should
nevér cause a class gift to faill5.

To minimise the problem of certainty perhaps the above
recommendations may:sérve to reduce the imbalance between
Trusts and Powers and create a test that would be acceptable

both in determining the validity of a Trust or a power and

avoid the contradictions that never seems to end.
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