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OfAPTER(Hi:

A. PO$SIBLE IEFINITICIC OF -JUSTICE:

It should be pointed out right at the outset that insofar
as the Keny legislatiatS am C<J1c:emed -justice, as
COIIl11allyamcei d. dJes net r anywhere in the statutes.

d, what could be said to lend arance of it ate the
attributes of -justice, mainly in the Penal Code (Cap 63 of
the 1 of Keny) under section 20 d 21 which deal with
parti s to a cr.L •

It should further be pointed out that the two wo ds
-justice" ate intra-emtradictory and rt

errmeo vi that the pmis t sub .ts to. the standards
of justice, which will be SOOwD is not the case.

A b by deflni tion. is group of people rebelliously
asse led with intent to t mlawful act. In IfCorpus juris",l
it is defined :

"an morganised se·l ge of y perseas intent 01
I ful violence it l' to persons or property."

Fer the purposes of this dissertation, I shall labour on
mob-justice as ga:inst the person. Thedefinition qrot d above
emanates from the United States of rica which is in the
forefront ng the capitalist. COlI'ltries, especi ly in
fereign inves :ts jn the dewl~ing world. By the very
nat of capitalis • ptoperty is regarded by the proponents
of this ideology as holy. rica being the . ideologue
in propelling capitalism, the s ctity of pro rty be es
inbenmt canponent in their jurisprudence. This should b
expected of any italist country, because it is on the basis
of private property that the £COn thrives, and that is
exactly why such property t be protected.

Fro above definitim it is clear that the ord t
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criminal 1 rt d, th fore, is ine atible with
justice, the yardstick for that ju;tice notwithstanding. The
definitim. correctly, that: acts trat d by

are senti ally cr:i.IIinal therefore justice c ot flow
it.

As for finition of the te -justice" we can
rqni. t ly bol'lW £ran the rlcan equivalent: b-viofence,

which gi a better reflection of vh t h ns in real! ty •
In "corpus juris.,2 it is fined as:

''The inflict! of physical injury m a person
by a ti tude of peopl acting in rlotcus and
tml r It

at is of ssence he i that the t
ml.!:ii guu' red £Om of "justice tI st in t11:

correct h rq consi r as offensi to
erally.

IS 0 this
power to

or to society

Wht I h atte tin re is to point out that
the te -justi" i p ly eqthi .stic andhas b n,
rightly, referred to as tin to: "M.Irder in the n of
jus tice" 3• The use of th phras 1 -j tace" has the
tenden to legiti .. e in the • ds of the people, or at the
very 1 t t pe tr zors, the grotesq acts that are
atte t to it.

Th more ropri t.e
hould be -injusticett4•

for this fo of ptnis t

B. REASO mAT EXPLAINnIB INCI~ OP -JUSTI<l::

Thereare four mai reascas that have been advanced to
expl· why there 1s " -justice". 'They the folloring:
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(a) Soda- amomie;
(b) psychological behaviour of the mOO;
(e) lenient sentences given to thie ; d
(d) 11 numberof police patrolling urb st •

ow we shall discuss each in detail.

To ha a good b groundof the sodo-eccnanie
expl 'tion in ob-justice, it ill b worth to consi r t e
eeon c forces operating in nya. This is necessary as y
of the -justice viet" in ai i and otJ er urb centres
are those \'1 h:ve b n usp eted of having .tted s
aga.1nst property i.e. pickpocketing d sbopliftin •

""·ny eri b _ jurispruden hich is
c -tted to s .ctifyin p rty the Union Jack as
laie d. It is not c.ci tal that w ha wide tipulations in
the sup I of the land: th coostitution. whidl are

•tted to protect private property. 5

r long 1'100. bOUT is jurisprudence st.ri
to obscure tile el s n ture of the legal d socia-ecmomi.c
issues, and to this end the state which wields the coerci
powrs i~ stified a di intereste a val -neutral
pa ty. <A1C e tate h been accepted by the people as being
value neutral, this a JOT achieve t for the
bourgeoi ie as this 1ou1d nsure the with further Ie e of

ropriating the sUlpl wllm.

It is s -tted here that -justice itself is a l'Y
effecti tool in favour of tb bourgeoisie. whoare th rulin
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class to wil the class ture of our society t d more
'imr~f'Jlntly, it erroneously reflects that th pwlic at large
approves of the atian of private property d hence
their dist te for property ofi dol'S. M. acceptance of
such a view by the pmlic t be so dear to the bour isie.

It is at the t mdeniable that the Kenyansociety
is a class society. These classes te created by the
(X)lmi. lis ts and they be re p!OllOUllcedafter independence
due to the capitalist of productim wbich continued to

m our econ • Three classes are cl arly identi£i Ie:
we h :we intemational itaUsts right at the top, whoare
supported by the niling class (the (X) rodor b~isie).
The ruling class b ieally plays the role of an a t and

fadlita d C<JlSolidates the glWth of international
capitalists within the CO\.Iltryby proDlllgatln laws designed
for the pTOt etlan of international capital. 6 This is the
clas th t owns tb of productioo d the COlBltry'S

CQl. wholly depends on th m. Weh the middle class,
but its ition is not very clear. • e r, most of the local
petty-businesS1IIen can be said to be in this class and also

t of the ell tes. Groupingof these two in the middle-class
has been based on th fact that they are able t least to

t basic necessi ti. s in life like food. clothing and
s Iter without ing avy sacrifices. Thenwe haw the
lOt class which has the bulk of the populace. In this
class l'e • ly the ts and the workers.

The degree of xploitation of th people intensified
i di tely follCJring independence. During the colaria! era,
the y peoples were exploited ooly by British i rialists
ho had acquired a JIIlIlqx>lyover all the natural reseerces

within the colmy. After independence. re fin ce capital
C3Il'e from other westel'n powers like rica. West Ge y,
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France and Jap • All were out to invest t. ir oo.eyand
exploit h labcur and the nat 1 resources. It i th
low clas: the peasants and the w m 1'5 who h suffered
the pin of thes tlinves tsfl• Th. whol process of
exploi tation has the e ieally dis led and t
of are not e able to t theIr b Lc necessities
of life.

It is with this bade d that should pose this
question: why do people eng ge in petty-thieving? Engels
gives the followin Ie

t Ie 5 the woTkin tw
starring lcwly, Jdllin hi If dily, or
takin what he m h finds it - in J>lain

gUsh, te in. d re Is no s l'pri th t
DDSt of ·fer stealin to s tion d
suicide." 8

En ls th talking of the glish worm • but his
ob tiCllS are ti II wei ty e n to the wom r.
sod ty fails to provi th basic essentialities <hieto

distributi<Xl of property, those ho st d disadv: taged may
ry ily resort to crt ans of achievin those

nece ities.9

Put in the Keuy 51 tion, this would be ten Ie
..•._,._ the ean .e si ticn. It is our society itself

which has prepared the conditions that. cmst.rain . the criminal
to t a cri against property. Stealing by mast ople
should th fo b sane ation of th ecmanic
syste - a nstration of inequality within the people.
This is. view that the boorgeoisie would not like to accept,
and they Q) in s tral t te any crt a ainst.
p rty.

But DeC:har1liSlllS within the 1talist s t-\4> cl rly
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showsthat e ti t of capitaUs is the creatio of
11a:-n ts. This i a Pl"OCeSS th- t started durin the colonial
period the Afri.c was di inherited f his land and was
left with t opti of s lUng his laboor power or st rve
to th. In dence di not substanti 11 all ate the
lIs ess ptoble, d this re d with to tee
Theonly rescue for the 1 dless is to got to the urb centres
and seek for loymmt,which is not r tee by the state.

There is no provisi in l' I which obli s the
s te to p loyamt !or all its ci tize • 'nlis is not
by cci t. My such 1 d s riously interfere with
the bour isie's ire to e profits. They are 1 ft
to co t ct with 1 our r only inso£ l' as the labour would
enol' t prof! ts for them. Th only ti when the Gowrnt!e t

0011 d the lay rs to loy ancel'S was in 1978 en
Pit Moldirect d th tall loyers should mere their
labo~ by 10\.10 G>od it w , thi U~ did
not • 1 t probl ~

The ral Ie 1 of unEm1P.l t could ci ted as
of the £ tors p tin . -justice. lay d

person, having no th which he 5 51 t ,

fly b te ted to use other which the stron of
the 1 proscri 5.: d thi include stealing.

It has n .tted atedly by th Gove t of
Kenyathat is wi read 1ay:rrent. The state in
sh .:in its em m for light of its oples. has
up bl' present education syst the root cause of

UU'lI<I.f.At pIa' any Ie. In fact, a sys
p d to all loymeltt

the n syst • there ill be a 9 y ar p ary
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education with an c is on pract.ienl kills so that those
whowt J thrau th system will Ie to e loy

el s .. 1, e e'r t. e etl propose uc tion serueture ill
actually aliwat.e the me 10}"Jflm.t prcbL , a tter
to be seen the propos will be effecti • themployment
coupled th 1 dlessn ss cmstitute a wty big tenptation to
the loyed whocan easUy resort to st ling as h has
o other of urviv 1

. for thos 0 are lucky to et ,1· t , the workers,
they too ha host: of prnbl • The st Cl'UCial g
t ,is mdetp t. The bour isie need to. . se their
profi ts d this t ey e by ~ i tel' alia, und aying
the erkers whos 11 ei r labour to the. Theworl.e1' is
the fc ven ooly such that woulden blo h' to Ii ve
so that h contin sellin his 1 OUT' po r to c ita!.

The plight f the ol'k:ers has e b noticed by
icians. Ga ri 1 110- iJ his ld disc ~t.nch T U

att to pict· of th orkin cl s , t of the
wot'ke have t to tr 1m distances by fo fo they

a their laces of wo, d 5t of th often. go
ithout It; cb.. 110, correctly asserts th t all this is not..

rson 1des1 re of walking or for oing 1
it is th ccn c re litis at censer in the 0 l' into
such c ditions ..

done th ,

s are the people for 0 the state att ts to cater
for their eem c interes~ through the Regulation of ages

d nsation Act. The Act oweTS th (hl t to S t up
mini salaries. The design he is clear. Th workers should
be lured into th belief at the st te is ft. ting for their
interests. and at ;y rate they should not see t~e ruling class
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as proeotdng the interests of the bourgeoisie. The Act, hose r,
t, ot, disr1iss d who! S2J.. . e _ are s ,; . cloy IS who
would not bother about th satartes of th ir or rs and the
ft.ct should b seen frm this persr ctive as tlying to limit
the roprintion f surp lus value.

ith their small sa! ties th workers are a frustrated,
lot, and they, d .rost of those who re employed, find a
vent to let out their frustrations in ib-justice. Both
tnenplO) nt and underp nt interact to create good
atmosphereof I'm -violence. TIle fonrer cates tho victim,
'ho has no alternative but to steal, and the latter whocreates
a frustrr..ted ,,; ich seeks to pmish the alleged tnicf.

nl, economic st.ructure of a ociety is WI)' CTUCi.a1

in dete . ing f:J:l s sectim of that society 'WOuld react
to supposed criminals, es .dally those who are alleged to
have· tted of mce against property. So in a society
whe a class of people a cmanically deprived, and tl ey
are cmsdous of this fact, the people :fmn the _COlanically
oppressed class take tealin. of roperty vet)" seriously.
This can be explained by the fact that they are a frustrated

le. Tibamanya . ushsaga cites the folla1i;: g
hypothesis on frustra 'on:

"The hypot.."'lAsis is that lthen a person is frustrated
in the attainment of a desire he becoaes aggressive,
and if he cannot relali te again t th source of
his frustrations. he will direct his aggression
t(Mard a less threatening substitute person or
object. n12 .

It is sOOmi tted that this ar t is a wry plausible one
and cmple exanples can be furnished by what transpires in every
day life. A simplistic exanple could be where a worker turns
hostile to his wife because of the frostrations comin {-rom
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his place of work and vice versa.

The source of the frustrations amongthe workers and
t e job seekers is the economicsyste . ch mderpays themor
fails to offer the jobs. But the eeon .c syste is too
powerful and, therefore, they cannot aggress it. Instead,
they attack a thief whopresents hi elf as an exploiter.
The sqJpOsedthief is a stbstitute of the economicsystem
and usually he is dealt with very ruthl ssly, Their cruelty
to thieves, therefore. bould be s as a reaction against
th system and the economicsystem it sustains. It is not a
reaction a ainst the thief per see It is a manifestation of
so i.Jm r fo of deprivation on the p rt of the perpetrators
of mob-justice .•

The sodo-ecancmic explanations and the frustration
theory find favour in what actually happens. Mas t of those who
bel our thief so merciless 1y usually are those ones whohave
not b en directly affected y the actions of the thief. In
other words they are not the ownersof the alleged stolen
property. Th only rational explanation could be fomd
in theirfrostration, and hence the reason for their reacting
so violently. It wOuId e-be naive to rgue that they are violent
because y abhor thie s , Such arguaent is evast and
strives to shy away from the reality: that th reaction to the
thief is rely a ifestation of the deprivation of JOOSt of
the ers andpeasants.

Another strand that g1 s re support to the socto-econ .c
factor is where -justice incidents occur. Generally these
incidents are 1OOt'e recurrent in the nore croeded areas than in the
sparse ly populated areas.

In Muthaiga,13 for exanple, the opportmity of one stealing
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is small as at of sidents here eng ge 24 h urs security
servi .5, us1j.'\lly from mul --nation 1 co I' tions. Th'5 is
an area l>Thich is oceupied mainly by th . propert sd and their
en agenent of security services to guard then':and their
property de sua es tb ir "sy6 logical £. ar of cri and
their lad<:of confidence in the other classes which the)1view
with suspect. In such as n thief velj" easily e

pre ded b th c rards the ., dint cases the Issue of
stealing fr such places by an outsider ( art f the
serv ts) i definitel, out of e qoe tion. In s laces
it is only anood robb~ry t at can be reso ... to by an tsider.
In any case, the population being sparse in su _ areas it maybe
easier I' a thief 0 5 T the culture dopt d
by the resieents is free fmm sych.o1ogival frustration an
they mo probabl than not handle a t! ief 1 S5 viol tly.

In . thare,14 hieb is the coo rse of Muthaiga, the
chances of a thief escapmg re lim. t of t

frust.rated worl .rs ha eir residentes there and e culture
they i.u.'v"'rit £ that place is one which to be
ene 11y Interpera e in character this xplains tl ir tendency

tOHarr.is brutality It is therefore not SUl'I risinb th, t an
alleged th'ef who c ~ into their h i dealt wi 'ith
e. rere viol ceo • art from t eir inte ranee. they a
croeded ithin a s 11 space d the fo tic of a 00
be 5 e y in such Cr<:W d pI cas. Such areas h rbour
mainly Ing op1 and as arlier, ointed out, the e

eple a .cally ptived and very frustrated this
is the ason that Iams th ir brutality.

,. -justdce inti ents are also high in the city centre.

a two pos ible explanations for is. Firstly, t

of e self-selection stores are situated here, and thes are
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aore tempting places as the "criminal" would not feel that
e is risking too much in shoplifting or pickpocketing the

cust rs , and genet'ally th y fo a cmvergence of those who
have money. Major bus stations are also situated here, and
they also form a conver nee of a crowdof people, whidl makes
pid:pocketing a little easier. It is conmm to see in such
places warnings cautioning ltbers of the pli>lic to be aware of
pickpockets. }/J()strrembers of the public here are usually
workers and so of them are unenployed and are frustrated by
.e process of lookin 'or e loymnt. Theworldng class

within the city centre usually assenble in places where the
lunch hour i spent lister.ing to sermons by street preachers.
heir frust.ration is obvious. So when an al 'is raised, the

aob-justfce victim will surely be dealt with very gravely. All
the accumulated frustration will be vented on the stqlposed thief.

(b) PS OOLOGICAL Bl-1 ¥.lOUR OF A KJB:

The qeestaon that p agators of this explanation address
thems 1 s to is y an individual whenin a crowd beh s
mHke himself. One of the most prominent exponents of this
reasoning is Gustave Le n.15

I' gene raf be i f is that the average individual is
goodand would d sire to t within th convention 1
st" dan of th society in whi ch he is a Ire r. the
psychologi chanis'f'l5 that operate in a gro~t usually have a
substantial influence to th individual as to makehim act in a
mat r that is peculiar to hi 1£ if he is put ashe fro· that
group. In other words, the i dividual \Io.n i a grouo
mde r oes sene t.ransformatdon,

The syo ological school h it that the acti.ons of a
group of people assenbled t th r .s h vily de ndent on the
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dis c:eof the "ccascious person llity" of individual
p rticipants. fuen the is such a I~ of personal identity
the individual be s ~ bIe of violent ctions th are -alien

s to hi If e is then veme by e in riece
of c d.l' en is inferio to that one of his own.

111eother strand of their ar nt is that in a large
gro • the in .'vidual eels safer as be cannot be easily singled
out for leg repris Is. ie high r the ance of 0 e ing
al res nsible for his ctdons, there£oro, the re he

will be cautious i 1 in dri n b the gro •

It suffices to say at the psycholo .eal theory s
e lain Te in iV! I de in a

of othe Ie to extent of rfo actions that would
if earn d out i'f his solitary self. In the context

of eTally it is roprt ate but when applied to the
KellY it t· • it 1 s ra1 questions

mansvered,

he st of au urban centres has propriotary
cverto s , In 0 r words, the reacts t violently when their
vie' is alle d to ha .tted an offence gainst rty •
hi fact. st violen t -justice i idents· vol all ged
ilia s, 'ibis is a c ear r to the f ct that th
in 'vi. hials who J y frus trated d

is confronted itt rly.

theory,
th ory,

The theory -' s ot address itself to the ecen c
as cts -be aviour es dally ere the victi

violence w-i h whidl the
e I· ed by t e y 10 ca1

xpl' d by th frustr tion
operates -i thin r sccic-eccncrd.c
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structure.

he .t.sychological theory t h~erer" S ould not e dismissed
\IJ 0 esa c. The aspect 13t a to ts to .)1' rh beh :our
of a ob with referer ce to the safety of the indi-.rid. al
participants is inportant. It is trree that most people, if
not all, fear logal risals a ainst t."1em. Thecolmial

xpertenco has not left the average J and that is \ihy most
eople are fearful of going throUI;hthe leaal mac1i.nery. In

mt.Illy of the mob-justice Incrdents , and indeed any other
occasion that d the individunl to ar as a witness,
it is comnxmpractice for people to sc tter '1e:t en the police
appear. This en odies o aspect of fe r f leg 1 pnsals
very learly. 1. a ra m ~ not viet1 h judiciaT)'
as the rdi : of' is rights. Ins tead it is viewed as an
insti' uti of pu isb:coont. So in a rxb, the safety of indhridual
particip ts is gua teed again t legal 1 pris • Thei.r

af>3ty thus ens d the individu.:'11pa icipant "'"C s very
brut 1. But the i a of safety cannot indep ndently drive a

b t the. brutili ty at is oft ly displayed. It needs ,,0

be cornpli' ated .tl the frustration ieory,

Inas ruch as the . sychological theory atte ts to lain
the drl vin force b in e l partact ts wi regard to
tht.)ir. $3£ ty t it' acre, t: Ie , 'lhilc the ot. er 5 oects tllOugh

~l""sib Ic , deal wi th r.. ~r.J.1itv b s , eccause of the
f>Cn0.•.~i VI. tr,e ....ul i.a fxt in •o ..€n't rrohs . 0 es
On ~airobi . ly, a not acccmted for.

(c)

It has been st <;g ted y s that th. sell ces It' ed
out to thieves a: ~1'Y lenie t.11 On this lIld th y

n: te t· 0 • lair. and justi '/ ...e Ir-cid nc of f!tOb-j t i.ce ,
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Suchan ar t is clearly a creature of our italist
of proc1uction, which asizes private property ownership

d its s cti ty • Their argurtImt is that thieves are a nac:e
to society d tb reforedese roughhandling as is the case in

-j tice. of th ir ar t s to justify capi t.al
pmis t.. -justice usually Jesuits in capital pmisbment
if the police not within readl to cane to the "rescue" of
the vieti •

Their t is very si listic and 105 s track of .
t real probl • To start with tb ir a t does not eYeD
at t to CGlSi r whypeople en ge in petty thievin '. It is
oblivious of the existence of ceCIl . c pressures that_may force
so ad)"to in ste lin. To th e ~o ion this
aq~mt, the thief is his <M1 r. As a1 ady shown, it
is the society itself that s the thief. and if there should
be any bl , it should go to th society itself.

What, h r, r s cle rly wi thin such line of
a t is that -justice p rticip ts in be uring a thief
usually trat.e the°T dis tisfaction with the 1 gal syste •
At 1 ast that is' licit in their ar t. 'nlere is a
manifestation of rebellion within the • Th in effect
is callin for ah rsher stence to be ied on tbie s so
that is can act a deterrence.

ut is harsher sentence against the thi f effern ve
in ducin cti 1 Eminent criminal laIyers hold the vi that
it is not th degree of cruelty in pmishment that reduce
the incidence of partlc:ularcrime. Callin for a harsher
custodial sentence for the thief maynot help 1:hethief himself
or e the sod ty.

The argument th t -justice incidents !eflect the
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<,; j

,!" vJ:4'1r'
sod ty's dii'tisfactim G£ th sentences neted out to thieves
does not take into aCCCUlt sodo-ecm' c reall ties wi thin
us. Th who ascri.b to this a nt i lid tly belie
that DOb-justice viet! have inherent biological criminal
tendencies. This theory of cri. causation was one of the
earliest in criminal 1 and e asized that me could have
features that could nplain his cti . ality - say a flat nose,
exeessf hair and the like, but the theolY cane to be rejected
my most psycho- alysts whodismissed the idea of inherent
biological crlminali ty. At least all of them have cane out
to argtE vety strmgly that criminals are not bom as such.
E asto a had this to say m the issue:

"Crt is not inherited; but is by d 1 a
fmction of the tifarious envil'OOJJ'elltalfactors
includin th legal syste ptewilin in society
which iDpinge ~ individual whoIi s in
such society hieb altogeth r creates
ci1"CUD5tanceswhich ultimately expose the .18
individual to cri.mi.nal and dellquent acts.'

Arguin that thi s am bom such enables the pro nts
of such an ar nt to evade certain y i5s' s , prominent am.c:)IUl

the b ing the econClDicfactor. To the, the ecmany plays
no part in exposing tb victim of JOOb-justiceto stealing.
Their ar nt as was tioned earli r reflects the desire to..
proteCt pt'q)erty. But it is not cmvincing whenit is
cmsidered that st of thos who p rtake in mob-justice are

. actually property-less. If their a t would have been
ten Ie, then lOON of these incidents should occur in r.ttt:haji.ga

and not in uch are thare.

(d) LACKOF POLICE WITHI!'J RBAOi:
Others have sug sted that JOOb-justicecan b explained

by the fact that police are usually not within reach when an
alarm has . raised. This a t also ass s that there
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are inherent biological criminal tendencies in the md>
vieti which can only be s\4>pressedby the fear of being
brought to book. This is an UlCQwineing view and the reasons

ve been gi n in (e) above. They also fail to take into
consideration the ecm.anie pressures at play. Their
8rgt.mlelltdeserves to be dismissed as bem evasive of the
crncial prd>l within the society.

In the Kenyan ccmtext~ the more plausible explanation
of this bnmd of justice is that me which vi. it £ran a
soci.o-eamanic pel'S cti • Notin the eem .. c system
obtaining here, d the fact that there re any have-nets ,
th se other theories do not address thenselws to such act.
n y are) bowe r, important in that they erally help us
in understanding the anis that operate within the mct>.
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OJAPTER TWO.
Theb . of thi ch ter is to attempt to put mcb-

justice squarely in a legal context with a vi. to sbQ\'in its
crt . ality. Wesh 11 first of all I t the constitutional

\

po ition with regaTdto the victim. tIen we shall consider the
provisions in point in the nyan Penal Code(Cap63 of the

s of Kenya). In each case we shall ccnsider the ease-law
in point.

A.

a:t t to put b-justice in its le comers
obvio ly sho Id st rt £"romthe consti t tim, 1 which accerdin
to Judica Act (1967)2 is s in our 1 al
hie TChical neras , The relevant provisim is .3(1) whidJ.
provides:

"S.3(1) The jurisdiction of the .gb Court. the court
of al and all surbodinate courts shall be
exercised in eonfo 'ty with:

(a) the constitution;
(b) "'ooject thereto, 11 oth r written 1 ~,

includin the Acts of Parli t of the
llii te K' gd ci ted in Part I of the
sched Ie to this Act, . dified in accordance
with Part II of that schedule;

(c) subjec th reto and so f r as the s
not extend or apply. t swstance of the
caumon1 , the doctrines of equity and the
statutes of general lication in force in
F.ng1 d on th 12th gutst 1897, and the
proce . d . ractice reserved in the courts
of justice in land at that te:

ovided th t said I t doctrines of equity
d statutes of ra1 application shall apply so

far ally c1 t ces of nya its
inhabit ts perndt and sllbject to such qualifications

those circumst ces render neces ary, If

Clearly the above sectim . the constitution priority 0 r the
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other laws. This position is arn;>llfi d by th ccnstitution
itself which by 8.3 declares its supremacy.

fl •••• subject to action 47 of this ccnstf.tutton,
if any other law is inCQ'l i tent with thi
constitution, this em titution shall prevail and
the oth r law shall, to th xtent of the .
inconsistency) be id."

Havin see that our constitution is the supreJJebody of law,
it is necessary to put to ours lve one question: whywas
there a departure from P I'll tary supre C'f which is
cherished in ri t "thenmost of our jurisprudence canes
frall the yway?

It is 1.Jrf sub sim he th t it was because of certain
vested economicinterests that the crosti tutim had to be
supre • Andto this end provi 1m was madeto ensure that
constitut on wouldnot be t red with i di tely folladng
Ind ndence, As of now, IG ny being "~ju~f1 one party
tate any constitutional t ca1 be easy, provided it was

the bles in of th TUling p rt~:5

Needless to say, our CC.IlStitutionand numerousother
1at e hasize the inte sts of the properti d. Weshould,
the fo ,proceed from ~e view that th cmsti tution embodies
various inte sts, but emphasis i laid on property rights •

. BOUT oi in rests re well pro cted by this Ck:>cument,whil
th S oth l' interests enshrined in the constitution ate aiDed
at mystifying the concept of equality in Kenyans,or to put it
llD1'e pred ely, the asses, as there are various types of
Kenyans aye

It is therefore necessary to look at the historical
devel t of the cmsti tution whichwill establish mo
forcefully the fact that property interests are given priority
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and s-upTeacy in that docunent.

At tllC outset we should point out that our cansti tuti
is a canpromise between interests which were threatening to
conflict after the tilion Jack was ~red. A compronise had
to be strock.. So like manyother Bri ti.sb co1ani.es 4

nationalists asseni>led at Lancaster House to prepare their
Independence Cmsti tution.

The jor pre-OCC"t4>ation of African nationalists was
their ht..lllUDl autmany which had been disgraced for lOlg throughout

the colmial period. Move t of Africans was sewre1y restricted
and this reached a u(".1imax."durinf, the rgency. The human
autonCln)' they 0'1'B ceking for was provided mder the fmdamental
humanrlgpts guaranteed to evety citizen.

The colonialists at the other side of the spectnan had.
their interests TOOted in the ecmomy of the country which
they had maintained and controlled since 1897. Their major
aimwa.~to preserve that econanic st ructure in the independent
Kenya. All their efforts during t e negotiations were
directed to this end.•

The colonialists tually succeeded in their endeavour
to pNserve the economic structure which could facilitate their
exploitation of the Kenyan peoples after independence. Their
main success is reflected in th constitution itself, which
in no uncenain tems declares the sanctity of property in
S.75.

The obvious q\.e tlm that would follClW is howthey
succeeded to ha proV1.S1Gm for them t.o ecmanically
daninate the Kenyan Ies , it had dawned on the
colmialists that. theationalistswere not going to relent in

L
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their stru Ie for in dence~they started co-opting
Africans into the ecm c sector so th t sum Africans mu1d
cushion th fTom natimalists 0 auld de i t chan the
ecen .e syst tit t t· s f e it li.Stu. A in

.rection of a1terin the ecan . c 51 ten would then be
suici 1 to the , as they uld a st to lose. Such
was th logic of th colmialists. h1 African in th t positioo
wouldfight hard to the xisting economic syste from

y wind of ch • These co-opted came to form what has
been referred to as th~ natdo a1 Bourgeoisie.S

Thecolmialists ere also aufortable by a
provisim which. called fol" p. t d adequ te canpensation 6

for any p rty ropri d by the Gove t. It w kn
to the at the yom. can t could not afford to
p ch ~ati.on d hence the Gove t auld h no
e to desi t f uiring such property. The

indlepern1dence ti roperty-
CClIJpeIlSationh littl anin

for d at protectin th mterests of the
propertied then, who we essentially colarlalists. They

cooldnot be d ri d of their property without pr t and
adequ te compens tion.

All thi w to h a ditect bearing on the ecmomic
t ces of the jority of Kenyans. The eny s wo

not h b in iti to c te lith t co1 ia ists
aeamulate p rty l' I Th

result had to be that th African could rely en th
colonialists for his survival in th turbu t eeon c
:re 1iti •

"' t of the 1 ds whim hadb ri ted £ran th
jorlty of Kenyansby tb whites on the stren h of S.7S had to
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be adequately paid for before the hi tes left d this ey
had to be rei ursed, So these j of 1 d had to be sold

d it is only the petty-Bourgeoisie who had been assisted by
the co1mialists th t could afford it. The ordinaty Kenyan
as in this respect at loss. I had to cmtinue Ii ring

a wage-eamer amidst all the display of private individual
Pl"q)erty. His det st for property and P1OJ?erty owners
including tide 5 beCCII.BSobvious.

Other interests are also ensh' d in the cmstitution
and Jll)St iDportant of the is the Bill of Rights6 which

rantees to every citizen certain ftn tal rights. There
are hCMever, rous qualifications which render the Bill of
Rights, nothin but re Bill of exceptims. 7
points out th t the Bill of Rights as ai d t puttin tb
peepl in the erroneous s tisfactim that after the fall of
th Won J they auld be treat d as Is, with all the
jargoo that CCODpaniesit out discri.· tion. It is
stb 'siat that the provisim re arding pro etion from any
-£ of discri . ation looked at the em .c front
operates to the advantage of the exploiters of the people d
this provision, indeed, became a big stunblin block when it

to "Afrlcani.satimu•8

The . t iuportant provision which relates to the
swject under discussion is 5.71(1), ic:h guarantees each
individual's right to life. The s ctian provides:

ItS.71(1) 0 on shall be pri d of his life
intentimally sa in execution of th se te ce of
a court in respect of a cri. . al offence mder th
1 of Kenyaof whidl he has been cmvicted."

Then: is, ver, ry wide proviso to 5.71(1) in
subsection (2) (a) which allOiS a perso to kill in rotection



- 23 -

of his property. while sms .etian (2)(b) en les the police
to shoot suspects. The remaining two provisos are insignificant
for the purpose of our discussfon,

It is subndtted here that none amongthese provisos
enables the ptblic to kill with iJDpmity. Mm-justice is,
therefore, mconstitutional and cmtrary to 5.11(1) which
guanmt es the individual a right to life.

In amneetion with b-jRStice, word about the
police killings of suspects will be vital. It is not
uno to read in the <lia that police ha shot a suspect
to death. The police shoot-to-kill, as it has ly 0

to be referred to, d -justice have got one significant
ct. Both of th depri of an individual's life

without affording hi cpportlllity to prove ~ If
innocent. In other words they proceed against me of the
mst cherish d principle of criminal I which states in
mequivocal tams that a rs shall be presused imlocent
until proven guilty.9 As it ere they proceed f the
cootrary footing: n ly that one is guilty and an opporttnity
to prove othendse thereby being !lied the victim.

Tholl r to shoot-to-kill was by the Go mment
through the then Attorney General of nya. It is smmitted
here that the order was itself unconstitutional d 0 were
the nsuing killings. at it all OUlted to w a clear
cmtest against the pre tion of innocence. The or r
clearly indicated at the state machin ry could be stretched
to any lengths to ensure the protection of property. This
was an lification of 5.15 of the cmsti tion in th
direction of the protection of private property. ~ th
order w tit n r of mbberi s was on increas ,



•..24 -

r. d ~ e order was just a . festation of the cancem that
had gr ail'mlg the propertied.

The order w: , h(Jllever. withdrawn by the Go ..mmentlO

t rough a private mnber's tion in ParH nt. The mer
argued that the fo r A.G..'s order to police to shoot-to-kill
was unconstitutional as it ass d guilt. While it is
gratifyu'lg that t e Q)\'emumt accepted thr'" e arrasment and
wi thdrew the order; what continues to happen in practice
leay, lot to be sired. Suspects still fall vieti of
the shoot-to-kill police.

b-justice should be ccndenned in the s brea~.
It tes as a blatant encroachsent. on an individual's right
to life. Just like the shoot-to-kill, it should Iso be
con ied as constit tiona1. It contests ainst the
constitutimal provis· on that presuses innocence m tile one
hand, mile on the other hand it deprives of an individual's
right 0 life, this bein contrary to S.7l(1) of the
co titution.

Mob-justice also showsth extent to ~mich Bourgeois
ideologies may have been indoctrinated into the people. The
Bourgeoisie and property are inseparable. According to the ,
th st offence which de ds the heaviest possible sentence
(e . a capital me) is offence against p rty •

..mingly the LDb proceeds from such a platfonn that property
vlolatel'S are b d shoold be dealt \Ioi.th heavily. It is
my s .tssion, how; .r , that rather an seei g the
pa.rticipants ell ioning the intorests of property. they
sh Id be seen as sub-consciously figbtin a ainst the
aCClllllllation of property. I have already referred to this
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in o· ter 1.

Before I tum over to the Penal Code. I would like to
briefly consider the posers of nest conferred on e1'5
of pt lie •.

Arres t is or of key features in the err . a1
proce S J and in d. it is the me whidl sets in motion the
criminal p1"OCeSs. A lice officer or y r of the
p lie st suspect.

A suspect arras ted by a pri vate individual penon, or
by a group of rsois, must wi tllout lay b handed over to
the police.ll Thepolice officer on duty will then re-arrest
the suspect and charge hUnt or i £ the is no reason to
be_iew that tlte sus ,.act has CQlUId.ttedan of.... ce, rele e
him.

It is agreeable that it is proper that the ptblic
should aid the police to curb crine by ing arrests nen

the police are out of reach, but this power has been abused
oft and this abuse is w at often escalates into mob-
justice. The gravity of th force e loyed on victims.
OT suspects is umccess rily too much.

s.r (2) of . e Criminal Procedure Codel2 provides
that if person forcibly Lsts t1e endea ur to arrest
hi en' 3tte ts t de th arrest, all! ans necessary
·0 effc hi ar st. be resorted o,

Of COUTS • this 'section can quarely cushion I b-
j tire particip ts , as it c be ar d that they inte d to
maiJl th viet' s that he t escsoe his arrest. This may



be a dangerously errcoeous view considering what practically
transpires. ~hen th mob sets on a thief it is then covere
by S.21(2) of the C.P.C•• but when they proceed to use
u:mecessary force. they should be <lee d to have resoved
themselves fl'OiJ} the opcrartcn of 5.21(2) C.P.C. As the
practice clearly sl ows, the suspect is never handed over to
the police. {11n he lands in the hands of the police it is
usually through a IIrescoo hid" from the police. In essence
the power of arrest cmferred m the public has left muchto
be desired and instead cf being useful in aiding the criminal
process it has tumed out to be llDTe dangerous and harmful.

B. RELEVNIT PROVISIONS I T TIlE PENAL COI.€:

l''bh-ju;tice Ls usually carrrcd 0 It by a large group of
people, whoassenbl spontaneously :.I11dnete out their Flessure
of "justf.ce",

I is a gonera l roquisi te in criminal law that before
one is proved guilty t~-okey elements must be established as
ha ring extsted durin£, the c ass ion of the offence. T two
re the Actus re us and the mens rea, The forner is the actual.

act while the latter is the int tioo ip. the actor.

It is Jtl}" sli>mission here that there is suff-icient
15 rea in an' which purs .5 a 51.:5 ect an belabours hitl

to death, This proposition finds favour in the actual
practice. i: en the trod ets on a thief th mre tion is never
to arrest sucn an alleged thief, thet r inte tion usually is
to punish the victim on t're spot withwt due regard to the
rigLts of the victim. •

t kb-justicing" mayresult in various offences being
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. tted. The re me is that which results in
th de tit of the victim, in which case the offence camnitt d

ei ~r be murder or lau tel', or where the victim is
only belaboured, it BY result in gtevious assault en the person
of the victi

The offence of rder is covered by 8.203 of the Pen I
Code. It provides as follows:

"S. ~3. Anype at oof ice-aforethou ht
causes the death of another rson by
unl ful act or sim is guil ty of lllUlrder.tf

g the uisites listed in S.2D6 of tb ~ n Code for
.ce-afo thought to be est lished i intention to

cause death or grevious ha to tit dem ed.

pointed out e rlier. the intention to'
e grevious hara, d indeed, murder the victim is present

. in the Il'd>. T dmically there is th Tea ingredient,
which is vital £Or the guilt of accused to be established.
The existence of the nens a iptl'Oducesother tedmical
legal pl'Oblem: ly hai will the mnsl'e be apportim.ed
within the • This p'l'Obl was sol d by the laiS relating
to parti s to a cri •

The main principle mderlying the I telating to
patti s to a crime is th tit is not only the actual actor who
will be guilty of th offerim charged, but oth r people may

lso be adjud d guilty on the s offence. 5.20 of the
provi that apart f the persm who actually

...-.•.••...ts the , thos persms 0 precere or COURSelthe
ssicm of such a ai are similarly gull ty •
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Put into cortexe, this section has great pot ntial in
ling down all particip ts in nob-justice. Froma purely

theoretical platform, nobody would esc liability if this
section is construed 11teral1y. The particip ts who take an
active part in the ttmob-justicingJ1 will becoee the principles

d the rest who re at the scene during the belabouring of
the vieti , will be i ther COUlS 110rs or procurers. In
the group that will fall mder the procurers are all those who
were giving either the weaponsor stones used to be1abour the

\

victi • ldrlle llors wi11 be 11 those whowe advising
th t the suspect • The distinctim between procu 1'5

and c:om.se1lors is, hOW' r, ally not important, because
the 1 dee th to be in the s boat with the acti
participants and the purls t will be the s • thder
this theoretical fr or.k it would seem th t stablishing
guilt is ry easy, but in practice it is rather difficult.

In B1 ish case, R-v-Yo g,12 restriction to the 1
relating to parties to crime was introduced by the leamed
jud , VAI.JGIAM, J, who ebserved that presence late could not

on party to the crime canmitted. Whatthis actually
ant, in effect, was that a party who is charged with

cO\l'l.Selling d aiding t be posi ti vely pro d to h
actually assisted the principal or in the very least encoura d
him. This would be a big s lin block if • -justi ft

participants ate brought to book. st of th ay cIa!
to have been rely present, d if no evidence i adduced
to show their ctive p rtieipation, they mayst innocent.
It is our submis ion that those who are rely present ,
encourge the actors by th Ie f t of their presence. while
on the other h d they . t to an effort to call the police.

5.21 of the Penal Code is also in point and deals with
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ccmnon intenticn. It provides that where two or mre persms
fo a intention to prosecu 001 ful purpose in
conjunction with one another d an offence ensues, each cae
of them ill be dee d to ha c tted the offence. It should
be pointed out mee again that the mob in pursuing a suspect
has as its sole purpose to teach and pmish the suspect for
whate T crimes alle d against . • What ise xed in the
ptblic is to arrest th suspect, but they should not outstretch
themselves and do the punishing. With that intentioa of
teachin and pmishing the suspect, they are, in my opinim,
prosecuting mladul puxpos and y offence ising out
of their unlaffui purpose should render them 3Ccomtable.

In !tv-Mik _rl13
II the cc:used had been charged with

murder. They bad set ~ a sUS ct d beat him with
stidcs ul'til he died aftetwards.. The court h ld th t any
persm identified as having taken part in ebeating must
be regarded 1. d by a intention. l!l8king hi
responsible for the cri.JIB of r. The court here
proceeded f the view that all the accused had actively
participated in the be ~ing. d were therefo sponsible.
In such a si tuatlon the evidence adduced should clearly

dicate that the accused were participants II and once such
evidence h n accepted by the eoert , all th accused are
guil ty of murdeT t notwlths tandin who took the t cti
role in the beatin.

This positim was made mote hatic in the case of
Itv-Tabulanl,enk 14 where the deceased who had suspected of
hem a thief was beaten by s ral people the ccnsequence of it
hem ath out of tmJl ti Ie of injuries. The court h
this to Observe:

n•••• if an r of persms assault another. d the
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ral result of the assault is death, it is not
necess ry to inqui into the effect of ad) articular
inj 1"'1 caused by each of the sailant. H15

The court madeit clear that th fact j:hat the was no
cencerted a t before the assault could not mleout the
existence of a intention. To hold outhends • would
put t prosecutim in a ridiculous position of establishing
the existence of a cmcerted agree t, which would be
i sible task cmsidering that in uch incidences each
particip t answers the a1 independently. So wh t the
prosecution need to prove in uch a situation is tre
participatim of the accused, and that -II suffice.

The court in thi case observed that the COIlIn011 intention
could be inferred fro the pence of the accused, ir actions
and the omission of any one of the to dissociate hi el£ from
the attack.. It Is not readily clear what aspects would be
accepted by the court amotmtin to a dissociation frem
the attack. The court did not ress i tsel f to this, but
it is sti>mitted that wallin ay after takin so part
would not t to a dissociation from th attack. At least
CI'1e should w lk afay and e an atte:pt to conduct the police.

~

F the cmstitution and the relevant provisions in
Penal CDde,it is clear that b-justice i c:rimin •

but the restrictions i ssed by case-law s the p cutiCl1
vety hesitant to bring a case in co rt , Apart from th t,
w uch incidences happen, partidp ts scatter SIIIay

the polim are spotted so getting prosecution. witnesses
beeo s difficu1t,16 even the would-be c lainants who
ctually initiate the b-justice ne r cane up hen the victim

has been "rescued" by e police.



- 31 -

Footnotes.

1. The KenyaCmstitution (Act. No.5 of 1969)
2. Cap8 of the L 5 of enya, S.3(1)
3. Expulsicm f the party beceees an effecti w tool with

which support can be ie d by the party.
4. Zimb e is a re t e te and it took a Img .

before the different parties could reach a coq>romise.
5. Nikola 5Wainsonidaltifies that we have national

Bourgeoisie in y.
6. All tho e secticns der the utal Rights.
1. ILL. • dissertatim (19 .)
8. There are Ie cases in Constitutional I which high-

1 U on hml .discriminatioo provisioos • re manipulated
to the advantage of the n-Africans.

9. S.71(2)(a) of the Cbnstibltion
10. A successful tion was tabled in Parli nt by NakuruM.P.

[oigi wa l ere "lhereby th Gcrve t wi. drew the shoot-
to-kill 0 1"on 18/6/ro .•

11. Cap. 15 of Kenya
12. 173 .R. 655
13. (19 1) 8 E.A.C.A. 84
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OTAPTER TIJREB

This chapter will atte t to analyse the datal collected
an ''loob-justicenandestablish ceacrete positive trends from
1910to 1981, and then suggest.ims as to howthe si tuation can
possibly be alleviated will be iwn.

A. AREAS 1lW" 1:vE A HIGI INCI1ENCE OF MJB-JUSTIOl:

Generally, areas 'l4hichare densely populated and which
also are occupiedmainlyby meubel'Sof the lCMclass re the
ones in which -justice incidents are ant. Th de of
violence, hCM!ver, rkedly varies f me locality to another.
Themainexplanation for the hi occurrence of -justice in
lOAclass areas wouldbe that the police a usually not within
reach in such places to rescue the thi f £ran the hands of the

Apart f this, the populatioo in sudl areas being dense
the fo tion of a is cmsider ly easier. It has already
been tioned that the residents of the lCMclass get adapted
to their culture which is characterised by inte ranee due to
the ecea .c frustrations they suffer. It is for this reason
th t the degree of violence is hi r in such areas.

In contra-distinction, the re sparsely populated areas,
wch are areas that harbour rs of the high class, have
no incidents of b-violence. Theexplanation for this was
tendered earlier, in Olapter one.

The city centre whichbas a large proportion of mob
violence incidents has a ar tively big r n r of vict!
w 0 are rescued by police fro the • In other words the
n· r of deaths t the bands of the mobis considerably small
as red to those whoare rescued ( Table A). at is
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crucial in the survival of the -jus tdce vietims is the
presence of th pokice whenthe belabourin of the vieti
starts. The fact that there re quite n r of police-

D patrolling our st ts explains the fact why st m<i>-

justice vict' within the city centre are rescued f a
capi tal punish nt intended by the IOOb.

TABLEA:·
Areaswith . h Incidence of Mob-justice.

Area ..• -, r of Vietims ~ er of Vieti Totals
kill d resOled

CITY a:.NTRE . 32 53 85

BERA 41 15 S6

KA'···'·-·'·-~ 2S 8 33

MAn 29 8 37

OllIE 24 26 SO

• The table was ca;piled using infonnation frompolice
records in cmjtnction ith p r reports. The table
covers the r of incidents dating fro 1970to 1981.

g the areas th t displayed t musual violenre
gainst the Dd>-j tice vieti are those within Kibera and

those adjoining it. At least in two cas s, the mb after
carrying out their death sentence Wi t ah ad to bum their
victi t whichis clear indication of their intempe~ ce,
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ir ecm .c deprivation
moor whichth Ylive' their
for their xt Inte ce,

p 11'ng conditims
re la ly contrlbutiva

Be

-juc;tice inci nts, re of ese incidents ha n in
clty centre itself, al ough lready timed, th

.cti are ually scuedby th police. A sible
tiOn of the hi inci ce of -j t ce in the city

cent wouldbe in th fact that re of the self-sel ction
s ores h dine t.re, hUe on other

ti are situated h T Ie B,
lowgi s of -jus tic . ci ts

\vithin Nairobi.
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inti nts i thin. . robi •

Year er of unber of Victi Ntmber of Victi
Incidents ·lled cued

1970 5 2 3

1971 6 1 5

1912 8 5

1973 11 7 4

1974 16 10 6
I 75 23 14
1 16 20 15 5

1977 25 5 20-1978 32 23 9

1979 35 24 11
19 38 21 11
1981 1 23 18

TOTAL 260 149 111

• Thi t Ie w i1ed using info tim from police
records in cmjmcti wi n,ews>t>aa:~r reports datin
f 1970 to 1981.

ewsp r reports een 1970and 1974 indicate th t T"h •.,.~

f -justi incidents in th rural areas, which
a ot wi thin the purvte of my research. ut it suffi s to
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ntion that 5t of the vieti in roral areas during that:
period were thos wo had been suspected of having tolen
cattle. P rli ta b zes durin that tire re at
that cattle 1'UStlin ad chieved upslring d honour I
1rP-l~rs s owed at concern out this.

B. nm EFFEcr OF MlB-JUSTlrn

In ra1 -j tice results in death, and where a
viet! is so lucky as to es death, th 1'0 is mua1ly a
grevi us sault c . tted his TSOn for which nobody
is IegaIly answ This is t case because the

st of p rtici ts is difficult as the police would
not readi ly kn . who took an active part and whowas a re
spectator. The practice usually is that the viet! "rescued"
is nested d hel in police custDdy while aw tin

ody to to l' about the lleged theft and
if t ould-be complaint d s not shGIT up th vieti
th t f e. ere lainant 0 s up and the police
fc . the vie that the i case a ainst the . -J tice
victim, then they proceed to t e him to court for the alleged
theft. But it is mly in few ins ee tit t it is po sible
for a conplai.n t: to be kn and th se are usually in cases
of -b aking. So where there is a -justice inti t

and the alleged cause be heuse-hreakingtit becomeseasier
for r of t e to b q tio ed by police, and
if !e is mood to be bl orthy mr the inti e, then he
be chargedwith i citing a mob.2

other serious short-can" ng of b-justd.ce is the fact
that it does not observe certain aspects of tural justice.

of the most cherished aspects of natural 1m..is that ate
-,
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hich provides that no shall be ccndemedmhe rd. 100-
justice operates cootrary to this. In practi e, th
us ly does not ha the t". nor the pati nee to listen. let
lone eoosi r, th sti> 's5i of th sus ct. They just

proceed to belabour their ct! wit all we ens ey are able
to lay their h ds on. In effect., they C".oo.de, tence and
execute tf> ce inst 1.. To borroe 15 ere,3

th b is not gui d by any te ieali ties and ensure at
re i no und delay . . its un rst Ing of what

just" ee i .

There is icu1ar tr pc c ich h in
ibera in the 1 ter part of 19 4 The deceasedh got

into tJ e house of his cousin ~ 0 was not th 11 t
e

, e t to b d. 'Ill s
t in his house and he i diately raised an ala •

,OUTS ansvered the ala and st ouTing th
it! stmes , 1 deceas d was shoutin at he ras
•th cousin of the "'nerof oc e but nobodycould-beli hi. It i 1y when h d Ire been

dme that the cousi noticed at the cease was -5 cousin.

This sad case re ...als clearly th t the intention of
that nob as to extract th supre alty f th deceased.

e al Ie d ief ot eve atte ted to ay and
Trest could h r,r s i Ie , Cle rly rob h d

over-st.ret. -ts .e wers conferred on the pm lie
oo1y allow the to t, d they should resort to bin
(Illy if the intentionis to ffcct arrest.

-justice 0 in rferes ith th as ct of
1-."bili ting a crim"nal.5 It has in as ly n

cce te r th ast 1e th t custodial sentences
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basically de igned to h ilitate the criminal so that e can
lead a b tel' d socially desil' Ie li:te after the prison
s rtence has been co leted. -justice insofar as . t causes
the ath of the vi.ct.i depri s of that victi the opportunity
to fo w at t of e tty- ie' cases
have xi of a 3 y aI'S •al st. It i t

J. r at a ath s tence s ould giv for s ordinaJ:y
stealing.

-j tire basis.

'CRBASI
rli l' auld e ccnsi 1e

• tht as to er th police 'auld e the suspect thief
not to steal. t me is ssin If to here is
w _ r ces of one be' caught can ha any t....rrent
ef ect, It h sIre dy poin d out th t ecm c pressu
are the driving force behind th temptations th thie s are
e 0 this extent; mcreasdng the n r of police
may ve ry Ii ttle effect in deterring person f
st aling.

he salutary aspect in such a asure auld be in the
fact that the lice wouldbe b tter positioned in tlMarting
the intenti of the n ly to extract the s~ sentence .
of de th £1' the victi. At least the n r of rescues

d increased and t of the b victims can h their
Ii s ared,

It is pointed out here that this solution is not directed



t01a eU' ating -justice such, but "t is directed
towa: ·n. h n T of ths ari in out of
justice incidents. This wi.ll be the effect of th measure
when'Wi take note of the fact that moot of tb victims who

.l'}"_"
wh Ie ludcy ot to t de th t the hands of the mOO'ere

cued by th po • It ~ be difficult for another
er of the J)tblic to sa: the victi ~ particularly when

the exci tand anger of the 1Mb has re ehed a ak.

t least this see to he the case in e incident
which took pI ce at the Gikomba• rl<:et.6 The viet" had
been alleged to have stolens ,10th d IS of the
public st rted bel ouring him d when a cmeemed r of
the p lie asked the to hold' d it fnr :h po i "'
they t ed at him hile lIe' 19 that he h colluded with
th vi , d LO and the ~-icti we be te up d re oo.ly
s ved by the police. Like in :manyother -just ice
incidents, the rid was . r1y timid. d the fore there
was r 0 5 im th t he could escape st to w this

Incressmg th mmberof pat.rol police will, ha\"ever,
not eradicat ....assaults en the pel'SOOS of the vieti • But.this.. .

as' will·' fiui telybe tep ards solving the
p len.

(b) !m-~NG A g~.l1~: '"'V~

n is would a Ise y tt Le islati , ut the
qoostion that me s auld add ss hi eIf to' whether such a

will <1!f any vi ds tall.

It 't'1:i.11 be a tion . sofaI' as it ~ill
• so h P scriptionproscri



- "

mder such a legislation may exert s influence in
certain particip ts; At least such legislation will make

melli>ets of the pmlic to b aware that the legislature
or the state does not gi tacit recognition of the activities
of a • It has earlier been tioned that b-justice
itself is an ideological tool for the capitalists because of
the erroneous i ression it gi s ut the pt.blic's view
00 private property.

The effecti ess of such 1 gislation auld ry
depend on wh ther or not the factors that tivate the

into actim have been dme BY with. Reference has
alteady been made to the ecooane and psydlological theories
in 01 ter One.

peapt whohave suggested that a I gislation
would go a long ay to solve the pmbl and gi '\Ie a-BeW
stnng n i tus towards eradicating th pnlbl fail to
recognise me factor: that such a legislatim would be
directed towanls solving the s taDS and not the root
cause of the pNbl • The root proble is the ecm ic
frustration of particip ts in the b, and if this is not
bettered. the L gislation adrl.ew ry little.

A legislation, hawe r; will be an essential first
step it my ha the potential of influencing the plblic
so th t tbos who re conscientious will have to desist
f the -justicing.

f.bre so, such a legislation will h to fine the
offence and this will e the om of the police e ier
when they are prosecuting the offence. of th t
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difficult situati facing the prosecutor in such cases is
provin that rsoa actually took part. I t is sth . tted.
hcwe r, that re p cutions will not solw the prob •
The fear of being rres d is not enough.

These short te solutions c ee all alme radicate
DDb-justice totally.. In fact. what they are le to dUe
is only a 1'6 easing of th pTOble and they q"}lycheck

justice £ran escalating to wider ions. These
solutions should not, r. b mderated. They form a
goodplatfo f which an lau t can be directed
gainst this brand of justice ..

(ii) ImG TE DIES:

rldng en th se 1m te solutims will deJlllSlld ch pati ee

d.

() EDUCATING PUBLIC
It is s ggested he that. th Gove t should e ark

en a pro of llghtenin the pwlic about the injustice
th t ste f mob-j tice. The public should be are
th t th re is gross di ri ty betweenthe ordinary legal
mac:hiJ' lery and th "justice" ted out by the JIDb. The pwlic
sl¥>uldalso that there is a danger of b-justice
ext ding into wi tch-hmting.

In fact as of nOi th wold' zi If as the potenti 1
of incriminating a vieti. Gr ted that mce such 1

been raised, Te is usually no way in ich the victi
can expl' to the s tisfaction of tb b d the possibility
of qui an innocent person bein' bed" cannot b ruled out.
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Radios and newspapers are the re ef aive ans of
CCJnlIUlicatin to the public. But how any people in the 1
class ha access to radios and wsp rs? Mostworkers
and peasants cannot b able to vote s JIt()I'ley for the
purchase of newsp rs when they forgo their lmcb
everyday. The newspapers in this respect bee ineffecti I

because their 55 ge will reach to the elites who be
recognising thect ~t b-justidng is iuproper. The
radio may h si 1ar probl • but not as those ones
regarding Il!. P TS. But the II l' of the orkers having
radios is considerably low this th ~ not a wi l'

ectiOl of the yan population can be reached.

1b.e better thod of icatioo to the pe ts
,oJ r e:

d wOl'k rs ould be through pd:;lic tings where they can

be info d of th dangers they may be riskin in allowing
mob-justice to continue tal a:ted. It should be clear
to that it is ly t.I1fair to extract the sqne
penalty f a perscn who·deserves only three 18al'S mder
th legal inery •

1h eCCJ10micsys'te obtaining in Kenyahas been such
that the peasants d woners ha been to beUe that
prq>erty is good. Addedto this is the fact that our
Ie . rs ba: b It giving very t1'<Xlg em tion of offences
against PTOperty. The Late P1'esi t ~ :yatt& h this t.o say:

·'Peq>le t 1eam to ct other peq»le's property
and the Cove nt will not tolerate lazy people
whosit idle and steal their neighbourts prpperty.',8

The ar ts put fOlWard {or the withdrawninf us shoot-to-
ldll oTder were re less the s as aho. Such st ts
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fr political Ie rs bich are allegedly aiEed at the protection
of the pw1ic h the £feet of ing e1'S of the ptbllc
to be re inclined to react violently tcwards an alleged
property of~ dor,

Thepublic should be de aw 1'8 that in certain
instances sc:me of the so call d thle s steal so that they
can Ii and allcwance should for is. Sucha
He sfon" would uire toleranC2 sty but
cannot: re 'ly be forth g in a i tal15t de of
production. That 'Wouldbe tan t to destroyi the
basis of ~italism: n ly ring property.

Co)

This me auld. be the t ef£ cti one if take to
its logical ext e, It is 5 itted that if whole
population has t Ie s g on ich to pe its survival,

en so of the mor offences a . t property can be
reduced wry sub 'tantially. As earlier pointed out it is
th se petty cri s th t lly result in -justice.

For thos who re still loyed, thod s ould be
de Ised to see that they get loyrent {'TO which they
can et their basic necessi tie. This will go lcng way in
discoura . g petty thieving lile oplifting, pi t'

and the l' -. It is grati ying tl t the Gave t is
already makinga step in this Lrectdonas Presidential
Camdttee to pnbe into theaof loyment has been
appointed d it has already started its deliberatio • At
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least if all of the e~loyabIes get e loyed then sane of
those whoaM te ted by the desite to survi will not fall
vic· of the law or the

t of the victi of mob-justice ere mainly alle d
to have snatched wrist-watches. h dbags. ting to steal
vehicles. someparts of the car especially the windscreens.
shoplifting and pickpocketing.. In some instances the victims
have suspected of house-b aking. It suffices to note
that t of the 1 listed ow re stolen so that the
"thtef" can e living out of by ellin th • This
dearly points out to the fact s of th thie s are aft r
survival, d as a measure of st~ing them fran ste!in a

ans of Ii vin should be available to them. Getting
the loymentwill becaae a welcome solutim.

The workel'S also ccnstitute a big proble for
justice inti nts. As earli r pointed out they are
ecxmanically frustrated and are te inclin d to act violently
a ainst any property offendpr. This ecmanic frustration
should be lessened. I t is sdmll tted that tOfards this end,
it will be vital if the w s re :revised. After any revision
of rkers' ages, the loyers should strlctily be cmtrolled
so that they ot increase the price of cms r goods in
at t to offset the "IossH that mayh been incurred
fraa the va s increase. It has been practice for

ufacturel'S to Increase the prices of th ir products
there is an increase in the sal ries of their oTken and this
effect! vely puts the waner back to the 5 Ie 1 where he
was before the increase. titati 'We ly h ts re y
than before but the quality of life he leads is the s •



If the econanic woeshaunting JOOstof the workers are
dealt with, then the frustration and Intenperance maygo and
the participants are likely not to react violently towards
an alleged thief.
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Footnotes:

1. This data was ext cted y r.s :
The Standard, Daily atim, .-S1.D,;;;;o;;dar.•••• ...;..;.;;.=_
of 1910 - 1981.

2. There is aD interesting case pending in a asa Court
in which the leam d gistrate follCMing inquest
ordered that a teacher be prosecuted for inciting the
JII)b to beat the ceased - DAILY I, 6th July. 1982•.

3. Custcmaty 1
technicali ties

.
i applied without any due re rd to

d without mdue lay •

4.. This case reported at the Kili . Pollee St t1on.

s. Step, Vol.Z No. 12, p. 6.

6. This incident was persmally witnessed by the writer in
1918.

7.. gaga .Alot: • Justice t be Outl ed".-
DAILYHAl·I , Februaty 9, 19 2, p.6.

8.
• DAILYNAT! , JtDle 11 t 1972, p. 1.
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CIWOllSION

Mm-justice inti ts h increased 0 r the past
decade and their effect mts to a usurp tion of the powr
of the court to judie e over the matters alle d gainst
the vieti • The be s jud , prose r d
executioner. t of the victims re alle d property
of£endors, to this :xtent ecen .c pressures are.. ~

c:essarlly i lied. both in the vietl d the :reactions of
the b. ,. the thief to the itself, economicforces
exert t dous influence OIl what t pires.

A reflectim en the that ope-ratewithin a
I

, in particular e violence which ac .es it, su ts
that justice can mly be acti here class diffetences
a pronance to ext t t 0 elas, the soo; ated
one, is ten d p rty-less no al temati of
suM I are afforded to them. It is these inhe t ecca c
pressures that iDe to justice ry violent.

The provisioos existing wi thin OUT Is: viz:the
constitution d e Penal Code adequate in establishin
the guilt of the partici.p 15 in ~ustic:eincidents, but
due to cmstraints iqx>ssed by case-J , it becanes diffiatlt
fo-r tre prosecutor to prove his cas • pl'Osecuti 's burden
is even vcrs by f that it is difficult for th
to t PrOSecution wimesses for the pmpo of provin th t

certain rsons took part in the -justicing. st of the
wooldbe witness s dis ar at the sight of the police- •

So far DO 1 out in c tion of
justice. Gi th t -justice has t s potential in
playia . a 1'0 in the ideological justificatim of capi talis
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by din towards lorifying th ac ticn of pri te
property, it goodtool in the h ds of th bourgeoisie.
To t that -justice se odyin the
ptblic .ev 00 p rty d errone ly representm t

oolic ...•ardin property to b ho1y~it is in the
inte st of b r oisie if it conti.noos d this
xplain th Ie on b • the teluctan o£ our leaders to

up and outri tly b-j ti. -justice,
therefore, be 5 strong tool in aidin the bour 01 ie
. their fu r ati of propert because, as ir
a toes, most rs of the pmlic 10 of
accum.llation of PnJperty!!

If t oluti b lobe t to thi proble
of -justi , it t th roving econ c
h dship tin tb I ere . the cas ted.
out to thie will certainly prove futile exercise, Ie
1e . latin gainst -justi leaving t ecxm c
situation it is, :y ally then r of inci nts,
but wUl not e clos to solving tb probl •

For better soluti to this proble, effecti
Wf'I/ wouldbe to raise the em e s rds of the peop1

the effect auld be -reduction of petty-tlrl.evi.n d the
e .c froSt im suffe d by th orkers. This
dol by providing 1 r, since th· is th only rescue

t d that re 1 d "I 1 fur distributi •
lOr the we rs r 5 hould b i to •

Petty-thievin
in dients
betterin the econ .
ULJ ••,.••.LR~ly 1m

d ecm .c frustr ticm bem
-justice ithin our urllan

tances of ople,
ay' sol· the prob of

the

•

-justice.


