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INTRODUCTION -

When 6né“t§iksjéﬁouflprVate prosecutions one is

talking about tﬂoég pr§ﬁ""d}iénﬁ”ﬁhicﬁ'ére not instituted

0 bk

by the state through if;fakfiCia1§ ”but Of tﬂdQe“pro§ecutions

which are instituted by tﬁe citizens themselvés;v‘>The‘
right of citizens to set cfiminal law in motion is
guaranteed by theilaw;;,x It is a COnstitutTQnalféafeguard

it

in the hands of the citizens eséential to help?eﬁfowée€fhe

law.

This is also

the v

T ;

case, the High}@qﬂg@
as a consfifﬁffongiiwﬂ

attempts by wealthy an&'influential;peépieréo"g¢;ﬁmea‘

reports

~play the part

deniable that much

for the colonialists to




the development or ongins of private prosecutions in

English law will be traced.

In Chapter One, an analysis of the citizens' right
to initiate criminal prosecutions will be made. The
history of the right will be discussed briefly. Private
prosecution is the older form of prosecution, this is
because the criminal law was not well established, the
modern state was also not established to ensure maintenance
of the law. The law developed with the society, the
state and its machinery also developed and were able to

maintain law and order.

Criminal law is that branch of the law which ensures
that justice is dome and wrongdoers'are punished. In the
medieval times, the mode of production was a feudal mode
so private prosecutions were effective in maintaining law.
When capitalism overthrew feudalism, the mode of production
changed, industrialisation came the social order changed.
This had an effect on the law which had to conférm with
the prevailing situation, since law cannot exist in a
vacuum. New institutions were introduced such as the
Police Force, their duty was mainly to maintain law and
order bjﬁ;ﬁbfeﬁeﬁai;g”Efiﬁzﬁgfgﬂéﬁd4taking' them to courts
which also grew and increased. The new machinery of pro-
secution proved quite effective and the right of private
prosecution slowly lost its importance. There were moves
to have the right taken away but it remained a right but

with many infrigements.



By the time Britain colonized Kenya this was the
kind of jurisprudence she had, she imposed it onto Kenya.
We shall study the kind of society - existing before
colonialism and their kind of -law. This will try and
see if the right of private prosecution existed as it is
known today. The right was a new idea because it
involved going to courts which were also new to the
traditional society. The basis of the presence of the
right in our law was founded by the imposition of English
law and English ideas of justice. After Independence
the right was maintained by the Criminal Procedure Code

and the constitution as a: safeguard for the citizens,

Chapter Two will discuss the procedural requiree-
ments of bringing a private prosecution to court, This
will be done with the ~help of decided cases so that we
may see how the courts have treated the right. From the
cases one will also be able to draw a conclusion as to
what kind of offences private prosecutions are dmstituted

and who or what kind of persons use this right.

The state has the ultimate control over all

criminal prosecutions& through the principal law dfficer,

s i i s

the Attorney=General. ~ The control is exercised e.g. by

entering of a nolle prosequi, granting or refusing to give
consent when it is required and through relator
proceedings. These controls are also controls over

¢

private prosecutions and will be discussed in detail.



In Chapter Three, we will discuss a recent case

of a private prosecution in Kenya, The Nathan Kahara

2253.5 The case will be dealt with at two levels,

the lower court's decision and the revision of the High
Court. The case is one of the most publicised decision
of a private prosecution and it brought to the notice of

a lot of people the right of a private prosecution.

In conclusion, we will be able to see whether
this right ds8 justamyth or a real safeguard and what
role it has played in Kenya. Recommendations as to the
usefulness of this right in Kenya and what can be done to
make the right more useful will also be made. We hope
to contribute in the administration of justice in Kenya

and also educate the citizens on their rights.




FOOTNOTES

The right can be inferred from $.26(3)(b) and(
of the Constitution and $.88(1)

3

and S.89 of the Criminal Procedure

code.

Gouriet v. Union of Post Office Workers

(1978) A.Cc. k35 at 498,

This was said in the Revision of the Nathan
Kahara Case.

S.(26)(c) of the Constitution.

This was case No. 7 of 1982 of the Chief
Magistrates Court at Nairobi.
The High Court decision as No.
of 1983 Nairobi (unreported).

11



CHAPTER ONE

i B THE HISTORTCAL DEVELOPMENT OF THE RIGHT

OF PRIVATE PROSECUTION.

A

The present criminal law in Kenya is inherited
from the English law, this is because Kenya was colonized
by Britain and she imposed her law on us. It will
therefore be pertinent to give an account of the
origins of private prosecutions in English law in order

to understand its presence in our law.

Prosecution simply means formal accusation.
It is the process by which criminal charges are made
before a judicial officer or a tribunal.1 Prosecution
of crime is one arm of the machinery of criminal justice.
It is wrong to suppose that the institution of prosecution
is an automatic or mechanical process. Someone has to
take charge of doing the prosecuting before a court of

law can hear proceedings.

There are different methods of prosecuting crime,
a state can allow the persons directly injured by the
commission of the crime or his relatives in case of death
to prosecute the wrongdoer, or it can designate a public
official who will exercise the exclusive right to
represent the state inbringing the wrongdoer to justice.
The state can also designate a public official to represent

the state in the prosecution of criminals but also allow



the victims of the crime or his survivors to join with
the public official in the prosecution alone in the event
of refusal to prosecute by the public official.2 The
choice of a particular method will be determined by the
philosophy of the particular nation with respect to the
fundamental purpose of criminal prosecution, If a nation
should focus on the vindication of public rights through
the prosecution and punishment of criminals it would be
expected that a systemgy public prosecution would be
established to implement this policy. It é nation
believes that the rights of the victim is, if not the
primary consideration, at least equally important with
that of the state as a whole it is reasonable to suppose
that a share of the prosecution will be delegated to'the

individual.

In Kenya we have a system of prosecution in which
there are public officials, whose duty it is to carry out
criminal prosecutions but the citizens also have a right
to enforce the law. This right of private prosecution
is a right of any citizen so long as he or she can show
that he has an interest in the case. That is why it is
private as opposed to public. The right of private

prosecution has “its origins in English law.

1:1. Private Prosecution Under English Law.

In England the right of private prosecution has
always been recognised and upheld by the law. It is

important din tracing the development of this right to



realise that it also developed with society, a study of
the right will therefore be also a study of development

of the society.

Criminal law comprises the norms of actions

norma agendi, the rules of what is permitted and what is

prohibited,3 it also includes the procedure by which
criminals are brought to justice. There are many diffe=
reant definitions of what is criminal law, but for the
purposes of this paper the above definition will be
appropriate. The right of private prosecution is an

old concept which can be traced with the development of

the society and law.

Before the criminal law emerged as we know it
today, man's conduct was governed by five fundamental
ideas which were somehow overlapping; mnotion of private
revenge, blood revenge, fancy of superstitious revenge,

state revenge and mitigation of revenge in gene]:‘a.l.li The

order in which the ideas will be discussed is not necessa=

rily the order in which criminal law was enforced.

Private Revenge.

This era was during the early days, the so called
primitive staéeréfV;;;;éi’develdpment.r To pfotect his
personal security, and his property, and to deal with his
crime problem5 man had to handle criminals alone, when
he became a victim of an attacker he was forced to reta-

liate ruthlessly to make sure that he came to no harm

or injury. Man administered his own private justice,



the law was individualistic since there was no common law
to all; the law was as perceived by individuals. The
community or tribe began to be interested in law and the
responsibility of ensuring justice shifted from the

individual to the society.

Era of Blood Revenge.

Crime during this time came to be regarded as
affecting not only the victim of the crime, but also his
family or tribe. An offence against a member of a
family or tribe was seen as an offence against the whole
family which acquired a righf to seek justice. Crime
during this time were crimes against the.customs and reli-
gions inforce. The punishment was infl: cted collectively
by the two opposing families. This led to the family
feuds which sometimes became perpetual. At about this
period religion was becoming powerful and very influential
to the lives of the people. This led to the people believing
that the spiritual authority did not encourage wrongodeXs,

he willed their punishment.

Era of Superstitious Revenge.

The church which _was very powerful advocated
the natural law, that was common to all mankind given by
divine ruler. To discourage collective punishment, which
had proved quite unsatisfactory because of the perpetual
feuds the church encouraged the beliefs that God would

punish wrongdoers. Crime was regarded as a sin against God.
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The system of prosecution was thus being geared towards

a public system. Parish constables were appointed but
this did not do away with private prosecution. The
church encouraged people to obey the King who was regarded

as a peaceful ruler and the source of justice.

The Kings at this time had no professional
servants. They relied on the natural rulers of the
countryside and the great landowners. The vills were
made liable for failure to arrest those who had committed
homicide or failure to secure such persons if they had

been arrested and escaped.

The law was regarded as being given by the King
who was the fountain of justice and it was his will that
justice be done. This system emphasized on the moral
obligations of vengeance incumbent on the kindred of the
murdered man.6 Threat of vengeance was the only
deterrent to crime and violence. During this time the
duties of the ordinary citizens were not precisely defined.
The Crown was concerned with repression of crime in order
that the King's peace be maintained, officers were appointed

to help maintain the peace.

Fabnai-wre®

P L\&Rh&\"
State Revenge.

During this era the state became interested in
crime and its repression. Officers were appointed to
help maintain the King's peace. These included the
Justices of Peace, Coroners and the Sherriffs. At first

the powers of the citizens and the officers were the same



11

the citizens could arrest if they suspected that a felony
had been committed, when the hue and cry was raised the
citizens had to act.7 The repression of crime was a

source of revenue for the state through the fines imposede.

By this time the idea of public and private rights was
emerging . It was during feudalism. The Lords helped
in maintaining law and order. The King represented
every member of the society. The victim of crime was
compensated but the era came to an end with the emergence
of the more fully developed state dominant criminal law.
The compensation was an attempt to replace personal and
family vengeance with settlement of the wrongs by re=

parations of money or goods.

The amount of the compensation varied with the
nature of the crime, age' and sex and the injured party.
As the state power increased the state began to intervene
in the process, it also claimed ; share in the compensation.

9

The rights of the injured party became under civil law.

The criminal law was vague, the offences were mnot
clearly defined and the procedure was abitrary often with
strong political overtone, the punishments were barbaric.
There was a crisis of law and order, crime was on the
increase and this encouraged new procedure to be developed.
Before the citizens had been dependent on the King's prose-
cution but now they mistrusted the system. They maintained
law and order through initiating private accusations.

This system was also common in other parts of Europe like



Spain and IFrance. The right to initiate private prosecution
was regarded as an extension of justice founded on the
idea of the King's peace, in cases of riotous injury the

interests of the King and the injured party were equally

balanced. It was therefore expedient for the public

authority to bring wrongdoing to 1ight%0 The private

citizen was expected to appear and prosecute the case on TZK

behalf of the King as well as himself (pro domino rege é}§

quam pro seipso.) 5§~
.

Any private person could prosecute for an alleged
crime with a bill of indictment and witnesses to prove its
case%l The right o% any person to come forward and sue
on behalf of the King was recognised by the courts who
expressed their readiness to hear the humblest in the realm.
There was no official specifically charged with the duty of
investigating c¢rime or possessing special power for that
purposc. There was no organised police force in the middle
ages. Private accusations increased and cases were badly
prepared and poorly presented some prosecutions were bought
offy others were threatened with some form of blackmail.

Many innocent people were maliciously indicted and imprisoned.
The law was being used as a weapon in local struggles for
powerful men literally took the law into their own hands.

Most of the cases by the aristocracy were on alleged trespass.

rl\

here was need for reform and this was done gradually.

By the sixteenth century reliance was placed on official action,
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Officials were given more power than the ordinary citizens.
In England the police force was emerging and statutory
enactments for its establishment were made].'2 The ma jor
responsibilties of the police was law enforcement and
managing prosecutions.13 There were changes in attitude

towards private prosecution which were no longer very popular

because of the abuses.

There was a general move to change the systém.
Scholars argued that the system of prosecution should be
changed to a public prosecution system or a mixed model%q
The allegations were that private prosectuion was prone to
strike deals with criminals which leads to failure of the

prosecution. Zj;he private prosecutor had to bear the costs

of bringing a criminal to justice. This weakened the
=

15

ciltizens' sense of public duty. Even before the new
measures to improve prosecutions were taken there had been
private organisations set up for the purpose of initiating
prosecutions. In the 1700's the Society for the Re.
formation of Maunner's acted as prosectitors to encourage the
ohservance of the laws of sabbath. The crisis were reflecti
the changes whieh were occuring in the society whieh was
moving from feudalism to capitalism which is a system which
needs a more organised form of administration. The old
institutions which were only a bar to the growth of capitalism

had to be done away with. The state has to protect itself

and the supremacy of the law was emphasized. 1t was importan-

to sieve prosecutions to ensure that only right or justifiable

ones came to the courts.
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HARY

In a bid to control prosecutions many people even
judges advocated for a public prosecution system. Lord
Denman speaking in 1824 had this to say:-

"But that the administration of

justice should be left in almost every
instance be set in motion by individual
feelings of resentment, and placed under
the guidance of ordinary magistrates or
perhaps even inferior persons is a strange
abadonment of public interests to chance

e « « « In cases of misdemeanour, we have
heard it asserted that indictments are
almost preferred in the court of King's
Bench, for the sole purpose of extorting
money, and that in every stage of the
proceedings if a private prosecutor can
obtain a certain sum they are instantly
dropped and are never mentioned again.
This is said to be the case with per jury:
again more frequently than any othq;*ﬁﬁwg S Ly

ff e . oM 'Ape , YF N
offence 16 Lig A‘;;RQHM

In 1859 parliament enacted a bill which stated
that no bill of indictment could be presented to the Grand

Jury unless the prosecutor was bound to prosecute or give

evidence, or the suspect was in custody or the indictment

. was preferred by the director or the consent of a judge or

a law officer had been obtained. Even with the move to take
away the right of private prosecdtion, it remained a very
important right and was statutorily recognised. S.7 of the
Prosecution of Offences Act of 1879 preserved this right.
The aggrieved party could apply for an order of court
directions to a judge of the High Court if'the deputy

director of prosecutions abandoned or neglected to continue

.a criminal prosecution,

Many inroads were made into the right of
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private prosecutions but the basic right was retained.

The arguements were that the crown was the overall control
over all criminal prosecutions, which were made in its name.
The attorney general as an agent and officer of the Crown
was vested with power over all criminal prosecutions, he

could enter a nolle prosequi or refuse to give his consent

when it was required. This power was recognised by the

17

courts in R. v. Allen.

"In this country where private individuals

are allowed to prefer indictments in the

name of the Crown, it is very desirable

that there should be a Tribunal

having authority to say whether it is

proper to proceed further with a prosecutione.
That power is vested in the attorney general
not in the courts."

By the entry of a nolle prosequi the prosecution is put

to an end without any possible objection from the partiese.
This vright was supposed to dispose off any technically im-
perfect proceedings by the private citizéns who sometimes
may not be well versed in proceedings and the law. This

18

discretion could not be questibned.

The right private citizens was retained as a
corrective measure 1in the hands of the private citizens to
make up for the inertia or possibility of corruption of
authoritiesl? The private persons had to show that they

had a locus standi an interest in the case. 1t was not
)

just anybody who could prosecute if the rights which were
being interfered with injured the public then the citizens

could use relator actions.
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On the other hand therefore there were those moves
to restrict the rights of private prosecutions, while on
the other there were strong advocates for retention of the
right. 1t argued that even in a system of public prosecu-
tion, those officials are only acting in their private

capacity, they are paid locally out of the funds from the

. 20
locality.

This is a system of democracy of ensuring that the
citizens have a duty and not only a right to maintain law
order as Lord Shaw Cross put it when speaking to the House
of Commons in 1951:

"We have to secure and preserve our

individual liberty and security by

evolving a system under which these

birthrights depend ultimately not upon

an executive however benevolent, nor

upon a judiciary however wise but upon

the active support and the final

judgement of our fellow citizens". 21
It is with such kind of jurisprudence that the colonialist
came to Kenya. Before the colonial period there weie many

traditional societies in Kenya and they had their own system

of justice.

The Pre-Colonial Era

The African societies were many. There was no
uniform system of law. The kind of economy existing was
basically subsistence. Among the Africans especially the

acephalous societies 1like the ones we had in Kenya, there
were no centralized systems of courts or prisons or governe
II\

ment. he society was communally based. It was the duty

of every member of the society to assist in maintaining peace



17 SO

and order. Most functions of the society were done

—~

communally or colléctivelly.“ There was no individualism
as among the English, the whole community was bound by
the realisation that each belonged there and each had a
role to play. The societies were governed by a system of
customs and traditions or beliefs. If a person broke any
of these he would be punished. The aim was to maintain
the equilibrium, penalties were directed not against specifi
infractions but to the restoration of this equilibrium.23
Among the Kikuyusin case of murder the family group of the
murdered man took up arms and invaded the murderer's homeste
with the object of killing the murderer or one of his close
relatives and letting them realise that the murdered man ha
a family group capable of inflicting retribution on behalf
of one of its member‘s.zll Compensation was paid to the
family of the deceased because they had lost a member who
contributed to the activities of the clan. These communal
sentiments led to the consideration of offences being not

only in terms of their effect on individuals but their effec

on the entire community.

There was no distinction between civil and criminal
law as was known in European concepts. All these features
had their cmnsequences on the" administration of jusfice.
Every member of the community had a duty to report any
breach of the public law but for breach of private vrights
the victim had a right to seek justice. All these ideas

of justice and law were gradually eroded away with coloniali
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The Tmposition of the Right of Private

Prosecution onto Kenya.

The Colonial Era:

Britain colonized Kenya in the nineteenth century,
this was part of her imperialistic moves. One of the aims
of Britain as a fulfilment of the Berlin Treaty was to ine=
troduce and establish law and order to the territory.

The English people were different from the Africans and they
had their own conceptions of law and justice, they also had
their own very different philosophies of life. Imperialism
had a racialistic approach, the Africans were considered
backward and uncivilized. They were referred to as matives
or 'savage'. The English therefore set about to civilize
the Africans and this they did through many ways - law,

institutions and economic forces.

The English legal system was introduced to Kenya
in 1897 by the FEast African Order - in=Council; this was
the foundation of English law in Kenya. The Order-in-
Council introduced a wholesale importation of English law
and principles of Jjustice. Indian Acts and Codes like the
Penal Code and the Criminal Code were extended to the
protectorate. These codes‘were mere codifications of
English criminal law in force in England then. The law
was to facilitate the application of English law among the
British subjects, The Indian Criminal code was based on

the Queensland model of 1899.25'
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Customary law was replaced by a system of courts with
officials to work in the courts. The 1897 Native Courts

Ordinance established a system of courts whereby the natives

were to anply their Jaws. The roloninslicte rooldisad
that the Africans could only apply law which they were
familiar with, they therefore could not apply the English
law, but this was only in civi)l wallers in criminal \aw
statutory laws were enacted and had to be enforced. A

dual svstem of courts was established, courts for the
English and the natives. The courts gradually changed

in constitution and procedure they were increasingly accepting
principles of English law and procedure. The Africans did
not trust the system of courts hecause they saw them as wea-
pons or instruments of the colonialists, they preferred to

settle their disputes out of court.

The Indian Criminal Code and the Penal Code were
replaced in 1930 by the present codes. These presented for
the application of private prosecution by the citizens.
However, the right of private prosecution was not used by
many citizens. This was because of the expenses involved,
not many people had the finances to take proceedings to court.
The Africans did not use the courts very much, the right was
mainly used by the white settlers.26 The courts recoge
nized this right which was granted by the Criminal Proceduve
Code S. 83(2). A magistrate could authorise a private

prosecution. This was the law until independence.
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The Tndependence Era.

Kenya attained independence in 1963. She acquired
an independent constitution as the supreme law of the land.
The constitution retained the riéht of private citizens to
conduct proceedings under S. 26(3)(b), right to private
prosecution can be inferred from the Attorney general's
power to take over and continue any such proceedings that
have been dinstituted or undertaken by himself or any other
person or authority. The Criminal Procedure Code section
89 also gives the citizen's the right, the private citizen's
can present complaint to a magistrate. The private
citizens have to apply for permission to conduct proceedings
to a magistrate trying the case. Private prosecutions are
mainly used by government departments, corporations and
local authorities who have their own legal departments to

conduct their legal affairs.

In practice most of the prosecutions are conducted
by the police. This is because of various factors and

requirements which will be discussed in the next chapter.
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CHAPTER TWO

THE PROCEDURAL REQUIREMENTS OF A PRIVATE

PROSECUTION .,

In this Chapter we shall be concerned with the
procedure in which a private prosecution is brought to
court. In discussing this procedure it will be necessary
to deal with prosecutions in general because there are
certain principles which have to be complied with. The
criminal procedure lays down the method in which a prosecu-
tion is to be conducted. Criminal law is concerned with
ascertaining whether or not the accused committed the

alleged crime and 'thus dispense justice accordingly.
/
f
‘\\

\trial is to see that the prosecution case is fairly

The proper role of the prosecution in a criminal

Y, s
*presented and all weaknesses in the defence case are

/

1%

identified and fairly exposed to the court. The prosecu=-

tion thus has the burden of proving the alleged crime, it

must prove it to the court that accuscd commitited the crime
beyond any recasonable doubtls. This rule of lTaw was laid

£ 1
down in an English case Woolmington v. D.DPD.D. ~ The

accused person 1is pressumed innocent until proved guiltye.

Lord Sankey explained this principle:-

"Throughout the web of Inglish criminal law

one golden thread is always to be seen that it is
the duty of the prosecution to prove the prisoner's
guilt . . « "
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The Constitution of Kenya also places the buran of proof
|
on the prosecution? That burden of proofs sometimes called

the legal burden is dispensed off in many ways.

i
|
The prosecution calls witnesses who testify to
the court on the alleged act, There are also%other modes

but
of adducing evidence in court;/ these are outside the scope

|
|
|

of this paper. The prosecution should not pr?ss for a
conviction, they are ministers of justice assisting in its
administration rather than its advocate. There are certain
instances where the burden of proof shifts froﬁ the prosecu-
tion, these include where an accused party ple%ds insanity

or intoxication3 which are defences 1in law and they dimie-

nish liability. In civil cases it is the duty of the

r
party who wishes to have judgements in his fav@ur: to esta=

blish all facts which he relies upon. This is similar to
the role of the prosecution which must prove that there

is a prima facie case against the accused. The degree of

proof required is much higher than in civil cases. Once
the prosecution has made out its case the accused person
then defends himself, This he may do so peﬁsonally or
with the help of an advocate. If the court finds him

'guilty it convicts and sentences him accordingly.

Prosecution is therefore part of criminal justice.
It can, in Kenya, be brought either by a private person or
a public official, the police or attorney-general in this

case. In practice the bulk of the prosecutions are made
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by the police, but there are a few private proseccutionse.

Statutory Requirements of S:88(1) C.P.C.

Before a private prosecutor, citizen can initiate
a prosecution he has to get permission to initiate the
prosecution, from a magistrate trying the case. The
private citizen then becomes responsible for conducting
the trial, he may do so personally or by an advocate. In

Nunes v. R > the appellant appealed against his conviction

on two charges of perjury alleged to have been committed

in the trial case. The dissue was whether the private H
prosecutor was entitled to appear on appeal) *ge
Attorney-general having intimated that he didnot propose
to take part in it. In this case permission to prosecute

was never asked for but the court held that by the magistrate

allowing the trial to proceed he gave his permission.

In Kyagonga v. Uganda : the High Court of

Uganda held that even though no formal ieave of court for

the prosecution was recorded, by allowing the complainant

to lead evidence must mean that such leave was given to

him. The courts have decided that permission to institute

a proceeding may be drawn from parties conduct, if no
objection is raised to the absence -of formal permission,
until after the close of the prosecution case such permission
may be inferred from the fac%;that the trial has been allowed

to proceed so far.

The private citizen conducting a proceeding will{ LyQ

be liable to pay costs to the accused person. iﬂf
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In R Ix parte C.H. Brain v. Confait the avpellant was

private prosecutor in a verjury case in which the respondent
(accused) who was legally aided was acquitted. The
alleged perjury was said to have been committed by the
accused while giving evidence in his own defence on a
serious criminal charge, the evidence was to the effect
that the appellant has instigated and abetted his offlfencee.
The Attorney-general declined to prosecute the accused, so
the appeliant, applied and obtained leave to prosecutee.
The appellant was unable to appear for the hearing because
of a delay of his ship due to bad weather. The court
acquitted the accused and made an order for costs from

which the appellant appealed. AR
‘el Y OO

Ve, o AW

1t was held that the court had no power to ordér
a private prosecufor to pay the Crown, the costs would only
be made to the accused and in this case accused had incurred

no expenses since he was legally aided, so the award was

set aside.
l.Locus Standi

'hne private citizen wishing to conduct a prosecution

has to establish that he has a locus standi, that is he <

has capacity to conduct or prosecute the accused. The
private citizen has to be the victim of a crime or he must
9

show some direct interest in the proceedings. din

Ex parte Siddebotham James I..J. explained that the

complainant must be
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"A person who has suffered a legal
grievance a man whom a decision has
been pronounced which wrongfully
deprived him of something or wrongfully
refused him something or wrongfully
affected his right to something."

The paosition of the aggrived party is that he%ﬁaéb‘
to have some personal interest, he must not be a stranger
in the matter. The courts will not listen to"a méré  iu
busy body who was interfering in things which do not concern

him”.ll The question of locus standi is answered in

the same way as when the court is granting prerogative

orders., The courts in England have not been insistent

as they were in insisting that the person suing must have

o i

an interest in the matter. 1t is now settled thg# §;f'

S

that the complainant has to show is a sufficieﬂt"intgféé 7]

In R. v. Metropolitan Police Commissioner, Ex p;

Blackburn = the commissioner issued a policy decision

that proceedings were not to be brought against clubs for

breach of the gaming laws unless there were complaint§‘9§ 

cheating. Mr. Blackburn did a survey on what went oh in

the gaming clubs of London and discovered that thé&?ﬁeref
openly breaking the law but could not be prdsecutedf“dﬁef
to the policy decision issued by the Commissioner.v ,N

Blackburn therefore applied for a mandamus to compel =

the Commissioner of Police to do his duty that is reverse

that decision. During the course of the hearing the

Commissioner undertook to do so. The Court of ‘Appeali i

held that while the decision whether or not to prqsecwtqgfv

in any particular case should not be interfered with,‘ifu

would interfere in a policy decision amounting to a failure ’




to enforce the law. The court heard Blackburn against

the arguements that he had no locus standi. A few

years later Blackburn brought proceedings against the
Commissioner for failing, as he asserted, to enforce the
law against obscene publications.13 Mr. Blackburn was
concerned for his children. The Court of Appeal said that
the courts would interfere with the discretion to prosecu-
te only in the extreme cases. In this cases the

discretion was not extreme.

The interest of the party seeking to enforce the
law must be above the interests of the community as a whole.
But there are certain instances where the courts will
allow an interest to be enforced by a party other than

the victim. This was the case in Pickering v.

4
Willoughby : where the person assaulted was so old and

so much under the control of the assailant as to be unable
to institute proceedings. His relative was allowed to
lay an information on his behalf. This would also be
the case where the party has got no capacity at law, i.e.
a minor, a person of unsound mind. In countries like
Germany or France a strangér cannot institute proceedings
15

without first getting the victim's consent. The test

whether the complainant has a locus standi is a means of

making sure that vexatious or frivolous proceedings are

1
;
not brought to court. In Kenya before one can institute |

a private prosecution, he has to establish a locus standi. |

This means that it will be difficult for citizens to enfoxce
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the criminal law effectively since ~“he has to be

personally affected. The test is more of a control of

the right of private prosecutiong a citizen who is

a ratepayer or a taxpayer has been taken to have an ine \
terest under English law. It is not really known how \Vﬁ
far the courts will go in interpreting whether a citizen \
has an interest in a case, because there is no laid doﬁn

rule as such.

Controls by the Attorney-~General over

Private Prosecutions.

In general the Attorney-General is vested with
the power to control all criminal prosecutions, iThis?
is because he is the state’s chief or principal law
officer and an agent in law enforcement. The ¢ontr§}5s
are exercised in various ways which are also powers of

the Attorney-General (fiat). They include relator actions,

granting consent, and nolle prosequi.

Relator Actions: The Attorney-General is rega%dﬁé;ﬂ”
as the guardian of the public interest in seeing'thééffhei_ﬁi
law is obeyed. If the private citizen cannot briné’him-
self action the class of having a special interest =

(locus standi) he can go to Attorney-General and ask him

to intervene, either by taking the proceedings himself'or
by giving him permission to use his name in the suite

The granting of permission is known as a relator action.

i
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It is founded on the common law principle that the

Attorney-General represented the King as parens-patriae,

he would proceed by way of information to enforce the
rights of a charitable nature for the benefit of those
interested persons who have decided or were unable to

enforce their claims.

In A-.G v. Harris 16 the court explained that

a relator action was a suit brought by the Attorney=-

General at the relation or instance of some other pérson; 
The suit is brought by the complainant although the
Attorney-General is the plaintiff in the action. In:

this case the Court of Appeal in England in a relafbr‘
action for an injunction to restrain the defendant'from«{;
selling flowers from two stalls which projectéd oﬁka f6af;1?
way necar the entrance of a public cemetery held fhatfﬁhéffd.
actions injured the public. The Attorney-General.i;w
therefore the representative of the whole communiiyitqz

see that the laws are obeyed and to put a stop to cbﬁf%ﬁuiﬁéﬁ

and deliberative flouting of the will of parliament.

The idea of relator actions is founded on the

belief that the citizens are responsible for ensuring

that the law is enforced and that even the public officials
can only act in their private capacity but they are conferrec
with special powers which enable them to enforce what the

citizens cannot enforce.
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17

In Gouriet v. Union of Post Office Workers

the plaintiff had applied to the Attorney~General for his’
consent to act as a plaintiff in a relator action for éﬁ
injunction against the Union of Post Office Workers, on
the grounds that the actions of the Union's members :
in interfering with postal communicationsy,; and the
action of the Union in soliciting or endeavouring to
procure sich interference would constitute criminal

offences under the Post Office Act.

The Attorney-General refused to give his consent
and the plaintiff thereupon issued a writ in his own
name, claiming an injunction restricting the Union from

the planned boycott. The application for an interim .. ...

injunction was dismissed by the High Court, the judge
holding that since the Attorney-General had refused his
consent to a relator action the plaintiff himself had S

locus standi. The plaintiff appealed and the Cbuft{df

Appeal granted him the interim injunction and gave him

leave to add the Attorney~General as a defendant in tﬁé”

suit. The Union complied with the iﬁiunction andvfﬁé%*"

hoyeobt did mot take place. A% the time of the hewhinsiti
€

the Attorney~General appeared and contended that the Cogrt

had no jurisdiction to question his decision t§ féfa;;ﬁﬂigiﬁ?t

consent to a relator action and that since the plaintiff t

had no particular interest as a member of the pubklic, he

was not entitled to bring the action in his own name
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after the Attorneye~General had refused his consent,

It was held that despite the refusal of the
Attorney-General to give his consent to relator proceedings,
~the court had jurisdiction to grant the interim injunction
to the plaintiff. The court also said that the Attorney-
General ‘s discretion was not absolute, the court could
in a proper case allow the plaintiff to apply for a decla-
ration or an injunction joining the Attorney-General as
a defendant. In particular. where the Attorney-General
refused his consent to an action seeking to enforce the
communal law, the citizen could come to court and ask

the law to be enforced.

This brings us to the conclusion that under English
law any member of the public can institute criminal
proceedings even without establishing a personal interest,
this is contrasted with the common law position where
proceedings could only be made by persons who could
establish an interest. The courts in Kenya will not ‘
question a decision of the Attorney-General if he refusgs
to grant his consent. The courts are also part of the';
government machinery 18 even though the doctriﬁe of sepa%

4

ration of powers is advocated. Before jsome proceedings

A

can be brought before a court they require consent of the

Attorney-General.
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[

& Consent to Initiation of Proceedings: Theye @€

instances where the sanction of the Attorney-General is
needed before proceedings can be instituted are statutory
requirements. They include crimes or charges under
which the state has the final authority, all prosecutions
are conducted at the mercy of the Crown. These inciude

crimes such as Sedition which S.58(2) of the Penal Cédé

says no person shall be prosecuted for the offence without

the written consent of the Attorney~General. The

19

Prevention of Corruption Act also says that written

consent of the Attorney-~General is required before the

proceedings are commenced. In the case of Abubakar
Kakyama Mauvaja v. RZO the appellant was arrested ahd

charged with contravening S.19 of the Legislatwive Council
Powers and Privileges Ordinance of 1955. He was charged
before a jury and pleaded not guilty. The provisions of
this Ordinance required that no prosecutions could‘ﬁg
instituted without sanction of the Attorney-General;:;-Iﬁf
was alleged that the written consent of the Attorney=.
General was given before the commencement of'thé'triél;

The court held that the consent was valid.

The .sanction to prosecute constitutes a condition
precedent to the institution of a proséﬁution.vuThé‘ »
magistrate trying the case should satisfy himself that
such consent has been granted before hearing the case¢21

It is in the absolute discretion of the Attorney-General

to grant or refuse to give his consent,



The reasons for this requirement of the sanction

"
is that the Attorney-General or his deputies will be \pw
able to scrutinize the charge and ensure that only
good and not defective charges appear in court. This
would also ensure that some uniformity in the administra-
tion of criminal law is reached. This sanction was
originally aimed at éontrolling private prosecutions.
The private prosecutor might be influenced by other
motives, rather than to vindicate or assist in the

criminal law.

In granting or refﬁsing to give his connsent the
Attorney-General does not have to give reasons, this can
operate negatively because the Attorney-General can
usurp the powers of the individuals. It 'is also not 1aid.
down under what circumstances consent will be refused.
From experience we find that the granting of consent takes
an unnecessarily long period of time. This will mean that

it is expensive for a private prosecutor who does not have

W/
‘//M X C?"\Qs %
the same facilities as the police. When a private citizen
tacilitie;

decides to initiate criminal proceedings it is because
the police have failed to act, so it becomes meaningless
where he has to wait for consent which he is not sure will
be granted to him. Certain policies arekadopted in grante-
ing consent, the prosecution should not be prejudicial to
the accused or the accused person has already suffered
enough. The Attorney-General is also vested with the

power to stay proceedings by the use of the nolle prosequie.
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Nolle Prosequi: The Attorney-~-General can control

all criminal prosecutions through the entry of a nolle

prosequi. This is an exclusive right given by the
59 :

constitution. The origin of this right is that it was

natural for the Crown in Whose name criminal proceedingsviw

were instituted to reserve the right to terminate the same

proceedings at will.

The Attorney-General can enter a nolle prosngi,

which simply means not willing to prosecute, at any ‘time
before the judgement. This is not the same as withdrawing

a case under S.87 of the Criminal Procedure Code., The

nolle prosequi operates as a stay sine die of the

only putting the defendant sine/die
and so far from discharging him from ~Nan*"a:g
the offence, that it did not discharge any ROV A g
further prosecution upon that very iy, B
indictment, but that withstanding new

process might be made out upon it."

proceedings. This was explained in R. v, Dunn G
by Holt C.J.:
"That the entering a nolle prosequi waa“”‘?r‘mﬁ

The nolle prosequi is entered by the Attorney=

General by stating in court in writing that the Republlc

does not intend to continue with the proceedings as per““':'“

S.82(1) of the Criminal Code. Once the nolle prosequl

ek e

is entered the accused person is discharged in respect of o
the charge, but this does not bar subsequent proceedings
on the same offence. This was explained in the case of

Poole v. R.

where a nolle prosequi had been

entered but new information on the same terms as the:

first charge was laid. The appellant contendedHQ;V
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inter alia that the trial was a nullity because the

Attorney-General had entered a nolle prosequi in respect

of the first information. The Privy Council held that

the eutry of nolle prosequi did not discharge the proceed-

ings so as to preclude the filing of another charge
based on facts disclosed during the first hearing.

Nolle prosequi 1is not a pardon for the accused who may

still be charged for the same offence. The courts have]

. |V
accepted the view that this power of the Attorney-Generalif

F

is not subject to review by the courts. I ' Re W Alleh
{
\
Cockburn C.J. expressed his view saying: j

"Tt is an undoubted power of the
Attorney-Generals' representative

of the Crown in matters of criminal
judicature to enter a nolle prosequi
and thereby to stay proceedings. No
instance has been cited and therefpre
maybe be presumed that none can be
found in which after a nolle

prosequi has been entered by the fiat
of the Attorney-General this court
has taken upon itself to award fresh
process or has allowed any further
proceedings to be taken on the
indictment. . . ."

The Attorney-General will or can enter a nolle
prosequi without first hearing the parties concerned,
in a civil case as the plaintiff he can also enter a
nolle prosequi. The nolle prosequi is a way of disposing
off any technically imperfect proceedings. This was a
way of eroding the citizens' right to initiate criminal
proceedings, it was also based on the fact that many
imperfect proceedings for extortion of money were being

brought to the courts. A prosecution should not be
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oppressive to the accused person. This nolle prosequi

is a dark clo#d hanging over every criminal trial. The
Attorney-General penetrates in criminal prosecutions as

a matter of public policy. Unfortunately we feel that
this right has been misued even in areas where the prose=
cutions are public. One’cannot clearly say what kind
of proceedings will be stayed, the nolle prosequi has

been entered in very different cases.

The private citizen conducting a prosecution is
still at a disadvantage because he has to satisfy the
court with all these extra reguirements which are not
required in an ordinary police prosecutiop. This makes

the citizens constitutional rvright impracticable and

for these reasons very few private prosecutions are made,

From the cases that we have seen that private
prosecutions made by the private citizens are usually‘
for offences which are really more persmnal than ﬁublié.k
This is probably caused by the fact that the citizen has

to have a locus standi but it brings one to the conclusion

that private prosecutions are really not playing a very

important role in the criminal law.
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CONCLUSTION :

The main concern of this dissertation has been to
find out whether private prosecutions have played an
important role in enforcing the criminal law in Kenyae.
We established the existence of the citizen's right to
set criminal law in motion but the use of this right has

been limited by wvarious factors.

The private citizen who wishes to initiate a criminal
prosecution has to meet the costs of the proceedings. The
citizen will also involve himself in expenses of hiring
legal aid. This makes private 'prosecutions so expensive
that very few people are able to afford them, since in Kenya
the majority are the poor people. The attitude of the
people towards the prosecution and enforcement of law has
also played an important role in limiting the use of the

right.

&

Many people regard the enforcement of criminal law
as part of the duties of the police and the department of
public prosecution. The private citizens do not see it
as part of their duties to initiate criminal prosecutione.
Such an attitude has its origins in the colonial era when
the law was imposed and the machinery for its enforcement
was also created. The law was seen as an instrument of
oppression, the police were the major department used in

prosecation and this attitude has not been changed.



The requirements of initiating a private prosecution

require that a citizen should have a locus standi, an

interest in the matter. This has led to the right being
used for minor cases such as assault and not very serious
offences which really atfect the well being or security of
the public generally. This is because it is not spelled
out or written down as to what constitutes a sufficient

interest in a case.

~sBefore a private citizen can initiate a prosecution
he has to have 1nformed ®» the police and the Attorney-
General who have refused to act. The right is regarded
as a corrective measure 1in the hands of private persons
to make up for the neglect> inertia or possibly the corrupe
tion of authorities. This means that the right is a
weapon against wealthy individuals but 1t fails to be because
of the expenses involved. The right does not serve its
purpose because, it can only be used by the people with
financial abilities and they are the people whom it is
assumed to be corrupting the polices” The private citizen
has to ask for permission to conduct the case from a
magistrate +trying the case. Once the permission is gramnted
the citizen takes charge of the case but he is under a conse=
tant threat of the Attorney-General taking over the case and

entering a nolle prosequi.

The police department feel that by the citizen deciding
Lo 1nitiate proceedings théy are undermining their position.,
They are therefore not very helpful and do not give much

assistance. The state has found it necessary to restrict



the use of this right of private prosecution because, once
a citizen conducts a case he becomes entitled to costs and
this will mean that the state will be losing a source of

revenue i.e. the fines imposed.

We therefore come to the inevitable conclusion that
private prosecutions have not played an important role
in our criminal law, they have not been a corrective
measure in the hands of the citizens, but they have been
the privilege of a few citizens who can afford to instiﬁute
proceedings. We would therefore recommend that a few
changes be made in the process of instituting a private

prosecution.

There should be a system whereby the government will
provide funds for citizens who wishes to commence a private
prosecution. We do not think that there can be any
danger of a frivolous and malicious prosecution because of

the various safeguards we discussed earlier.

A system of prosecution by the citizens is not enough
in ensuring that justice is done because of the kind of
society which we have to-day. So the dual system which we
have in Kenya is good but the police should not be the pro=
secutors, there should be trained personnel solely involved
with this role. This would minimize the possibility of
corruption of the police. The department should be required
to give reasons for its decisions on whether or not to
prosecufdon and indeed this will make the citizens have

more faith in their work.



If we are to maintain the right of private
citizens to prosecute then the right should be more

available to the citizens.
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(From Original Dismissal in Private Prosecution No. 7 of 1982 of
the Chief Magistrate's Court at Nairobi: A. R uf, Esqe)

RICHARD KIMANI & So Mo MATING csswceanmesssonmeneeseossssnnse APPLICANTS
VERSUS
NA"\\THAXN Kl’{}{l\Rt‘\ .oo---.-qo.-.-o---co.oo-ao.---.o---.-o--onvoleEsPoNDENT

ORDER OF COURT ON REVISION

Sometime in November, 1982, a complaint sworn by two councillors
of Nairobi City Council was made to a Senior Resident Magistrate in
suppor£ of a support to charge Nathan Kahara (who was then the Mayor
of Nairobi) with conspiracy to defraud the public contrary to section
317 of the Penal Code alternatively conspiracy to commit a misdemeanour
namely to defraud the public contrary to section 394 of the Penal Code.
A charge sheet containing 39 counts was attached. Both the complaint
and the magistrate's signature to the charge sheet are undated.

On 30th November, 1982, the two complainants through their
advocate Mre. Muite applied under s. 88 of the Criminal procedure Code
for permission to prosecute Mr. Kahara. Mr. Kahara was neither present

nor represented. Permission was granted by Mr. Aswani, a Senior

é
s

Resident Magistrate. : '“”kfifﬂ

-

On 14th December, 1982, the accused appeared before the‘Cﬁief
Magistrate, pleaded not guilty to all the charges and, his advocates
having asked for an adjournment to raisc a lengthy preliminary point,
was releascd on his own bond for Shse1,000,000 with 2 sureties in the
same amount. Submissions on the preliminary were eventually made to
the Chief Magistrate on 21st and 25th January, 1983 by Mr. Georgiadis
for the accused, Mr. Muite for the complainants and Mr. Chunga, Principa

State Counsel, in the capacity of amicus curiac.

The Chief Magistrate gave his ruling on 9th February, 1983,
dismissing all the charges against the accused and discharging hime
Under s. 348A of the Criminal Procedure Code only the Attorney-

Gereral may appeal from an order dismissing a charge. Mr. Muite
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accordingly requecstcd the High Court to exercisc its powers of
revision to revisc and/or quuash the ruling of the Chief Magistrate
and refer the case to the Resident Magistrate's Court with orders for
it to commence the trial and hewr the casce. Since a number of
important points of law arose the ittorney-General was invited to

appcar as amicus curiac. Mr. Chunga represcntcd hime Mr. Muite

with Mr. Mghamed for the complainants and Mr. Georgiadis with

Mr. Mwaura for Mr. Kahara who by this time had ceased to exercise

the functions of Mayore The complainants likewise were no longer
councillorss Mr. Muite filed a document which he called a Mcmorandum
of Revision for which there is no statutory provisione. Since the
complainants were not parties who could hnave appealed we were not
debarred by s. 364(5) from entertaining the proceedings and we
allowed Mre. Muite to makc¢ submissions on the lines indicated in the
Memorandum,

In his ruling the learned Chief Magistrate held that permission
having been granted by the Senior Reusident Magistrate he had no power
to exercise an appellate jurisdiction to reverse it. That is, he had
no jurisdiction to consider Mr. Georgiadis' submissions that before

granting permission Mr. aswani should have considered the locus

’

(-

standi of the complainants in the matter and should have heard the ™~
accuscde

He accepted bMr. Chunga's subnissions that the discretion of
the court in granting permission fora private prosecution must be
exercised judicially, sparingly and only on extremely good grounds
and that tﬂg—;;;;;‘must find out if the police or the attorney-Genceral
had becen igformcd and with what result particularly in a case such as
this of considerable public/igtcrcst. He agreed with Mr. Chunga that
the recent deletion of the words "jnquiry into or" from section 88(1)

of the Criminal Proccdure Codc had the effect of c¢nabling a private

person to conduct a prosccution to apply for permission only during



us and which we shall consider shortly. Mrs. Chunga asked the court

to diemiss the charges. He said "The privatce prosecutor will not be
allowed to assume the responsibility conferred on the iittorney-General,"
and "The Lttorney-General will give his conscnt to any private prosecu-
tor when it is neccssary'.

The learned Chief Magistrate concluded by holding that the Attorncy-
General had ultimatc and undisputed control over all prosecutions.
accepting Mre. Chunga's submissions he dismissed all the charges against
the accused and discharged him,

Before hearing the submissions of counsel for the complainants
and the former accuscd to whom we shall refer respectively as the
applicants and the respondent we invitcd Mr. Chunga to state the
position of the 4Lttorney-General in the matter. He raised two points.
In the first vlace he said the permission was null and void because
the magistrate was not trying the case at the time he granted it.

Se. 88(1) of the Criminal Procedure Code formerly read as follows:

"38¢(1) Aany magistrate inquiring into or trying any

case may permit the prosecution to be conducted by

any person, but no perwon other than a public prosecu-
tor or other officer penerally or specially authorized
by the Attorney-General in this behalf shall be entitled
to do so without permission."

We shall revert later to the interpretation of the words '"trying
any case'" but it would be convenient at this stage to consider the
effect of the deletion of the words "inquiry into or" by tne Criminal
Procedure (smendment) ict 1982, (No. 13 of 1982). Mr. Chunga submitted
and the learned Chief Magistrate held in his ruling that the effect
of this amendment was to remove the pbWer of a masistrate to graht
permission before the commencement of a trial. This is not so. He
never had that power. The main object of the Criminal (Amendment)

Act, 1982, was to replace preliminary inquirics with shorter and more
expeditious committal procecdings. The words '"inquiry into'" referrcd
to preliminary inquiries and their removal does not otherwise affect

the meaning of the section.
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Mr. Chunga's sccond point was that the scctisn confcrc a
discretion which has to be exercised judicially and he requested
the court to indicatc the principles applicablee He submitted that

considecration should have been given to the lacus standi of the

applicants who werc seceking to prosccute the respondent for offences
in which they had suffcered no injurye In the abscnce of personal

damages or injury a prosecutor had no locus standi. We shall consider

this point along with the submissions in respect thereof of Mre Muite
and Mr. Georgiadis.

Mre Muite invitcd us to takce the opportunity to lay down guide-
lines on the role of the Attorney-General when he appears in person

or by State Counscl as amicus curiae. We arc confident that the

attorney-Gencral knows his role when invited by the Court to appear

as amicus curiae and that there is no nced for us to provide guide-

lines nor would it be proper for us to do so except at his rcqueste.
Ve would however add with roegpect that Mre. Chunga appearing as amicus
curiae excecded his functions of advising and assisting the lower
court on n matter of public importance when he asked the court to
dismiss the charges cgninst the accused.

The main ground of appenl contained in Mr. Muite's submissions
was that thce learned Chief Mapgistrate erred in law in holding expressly
or implicdly that the attorncy-General's consent to prosecute or his
refusal to prosecute must precede the setting in motion of the
machinery of private prosccution or at lceast that the ittorney-
General and/or Palice must always be involved in the process.

The Chief Magistratc's decision to disdiss all the charges and
discharge the accuscd was apparently bascd on his conclusion that the
Gttorney-General had ultimnte ond undisputed control over all
prosccutionse.

is a general proposition this is undoubtedly correct but it is

necessary to look at the statutory provisionse The powers of thec



= Attorncy-General are to be found in section 26 of the Constitution

which reads as follows:

b

(1)

(2)

(3)

(4)

(6)

(?7)

There shall be an Attorney-General whose office
shall be an office in the public service.

The ittornecy-Gencral shall be the principal
legal adviser to the Government of Kenya.

The Attorney-General shall have power in any
case in which he considers it desirable so to
do -

(a) to institute and undertake criminal
procecdings apainst any person
before any court (othcr than a court-
martial) in rcspect of any offence
alleged to have been committed by that
person;

(b) to tuke over and continue any such
criminal procecedings that have been
institutced or undertaken by any
other person or authority; nnd

(c) to discontinuc ut any stage before
judgment is delivered any ouch
criminal proceedings instituted
or undertaken by himsclf or any
other person or ‘mitherity.

The atlorney-General may require the Commissipner
of Policce to investigate ny matter whicn, in

the Lttorney-General's opinion, relates to any
offence, or nlleed.offeficor nr suspected offence,
and the Commissioncr shall comply with that
recquirement and shall report to the Attorney-
Gencral upon the investigation.

The powers of the /‘ttorncy-General under sube-
sections (3) and (4) of this section may be
exercised by him in person or by officers
subordinante to him acting in accordance with
his gencral or special instructions.

The powers conferred to the Attorney-General by
paragraphs (b) and (c¢) of subscction (3) of
this section shall be vested in him to the
exclusion of any other person or cuthority:

Provided that wherc any other person or
authority has instituted criminal proceedings,
nothing in this subscction shall prevent the
withdrawnl of those proccedings by or at the
instance of that person or authority and with
the leave of the court.

For the purposes of this scction, any appeal
from any judgment in any criminal proceedings
before any court, or any questions of law

" reserved for the purpose of any such proceed-

ings, to any other court, shall be deemed to
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be part of those proceedings:

Provided that the power conferrcd on the
attorney=Gencral by subsection (3)(c) of this
section shall not be c¢xerciscd in relation
to any criminal proceedings or to any question
of law reserved at the instance of such a
persone
(8) In exercise of the functions vested in him by
subscctions (3) and (4) of this section and
by sections 44 and 55 of this Constitution,
the /ittorney-General shall not be subjected )
to the direction or control of any other
person or authority."
Under sub-section (3)(b) the Attorney-General can take over
and continuc criminal procccdings (other than courts-martial)
instituted or undertaken by any other person or authority and under
para (c¢) he can discontinue any such procecdings at any stage before
judgments A right by any othcr person to institute or undertakew
criminal proceedings can be inferred from these provisions. Section
89 of the Criminal Procedurc Code expressly confers the right to
institute criminal proceedings on any person by means of complaint
to a magistrate and scction 88 confers the right to any person to :l
conduct the prosccution subject to the permission of "any magistrate /'
trying thc casce"
Thus before the attorney-General can control a private prosccution

he must take it over. Having tiken it over he may e¢ither continue

it or discontinue it by c¢ntering a nolle prosequi as provided by

section>8§Lof the Criminal Procedure Codce. Nowhere can it be inferred
from thce foregoing provisions that the consent of the Attorney-

General is required beforc o private prosccution can be instituted or /
Frie e T . . = . - e /\ ’
conducted. »

Mr. Chunga referred us to para 626 of Vol. 10 of Halsbury's N,

Laws of Tngland (3rd Fdition) which reads as follows:-

"626. Crimes against the state, It is thc duty of
the Attorncy-General to institute prosccutions
for crime¢s which have a tendency to disturb
the peace of the state or to endanger the
government ; and no information at the suit
of any one but the Attorney-General will be
granted by the Cucen's Bench Division of the
High Court of Justice for such an offence."
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I Thecoffences with which the accuscd wms charged however allcege
fraud against the public, not crimcs against the statee It may
bec noted that no provision is made in the Criminal Procedure Code
for a private prosccution in the High Court or for an appeal by a
private prosecutor. It may be useful to compare our legislative
provisions with respect to private prosecutions with the bnglish
Common Lawe.

In Gourict v Union of Post Office Workers 1978 AC 435 Lord
Wilbcrforce (at p.477) bricfly considered the right of private
prosecution in England.

"The individual, in such situations, who wishes
to sce the law enforced has a remedy of his
own;'" he said, '"he can bring A private prosecu-
tione This historical right which goes right
back to the earliest days of our legal system,
though rarely exercised in relation to indict-
able offences, and though ultimatcely liable to
be controlled by the Attorney-General (by taking
over the prosecution and, if he thinks fit,
¢ntering a nolle prosequi) remains a valuable
constitutional safcguard agninst inertia or
partiality on the part of authority."

With respect to section 83 of the Criminal Procedure Code

Forbcs Lge P soid in Riddlescharger v Robson (1959) Ei 841 at p. 845

"On the basis of those cascs the Crown is the
prosccutor in law; but the Crown must, of course,

act through somconcs Normally the Crown acts

through a "public prosccutor" os defined in se 2

of the code - sce s. 86 of the Code. But special
provision is made in s. 8 to e¢nable the Crown to

act through a complainant in casc¢s in which a

public prosecutor does not wish to act. In such

case the consent of the magistrate must be obtained
beforc the complainant can "conduct" the prosecutiona"

It is of course necessary now to substitute "Republic' for '"Crown"
when reading that passage.

In Kenya also the right of private prosccution is essential to
counteract attempts by wealthy and influential people to stifle
prosecutions when offences by them are alleged in reports to the
polices The most frequent offences which become the subject of
private prosecutions are assault and trespass. There are in addi-

tion offencus of a minor nature in which the police quite properly



take the vicw that it ic not in the public intercst to prosecute.
The right of private prosccution is a constitutional safeguard.

In the words of Lord Diplock in the Gourict case (supra) at p. 498:

"it is a useful constitutional safegunrd against
capricious, corrupt or biascd failure or refusal
of /Police forces and the office of Director of
Public Prosucutiong? to prosecute offenders against ulil’:
the criminal law." ‘q
The learncd Chicf Magistrate in our view errcd in complying with
the request of Mr. Chunga to dismiss the charges and discharge the
applicant on the ground that the .attorney-General has ultimate and
undisputed control over all prosccutions without considering how much
such control is exerciscd.
Threce questions now full to be considered.
1. How should the words "trying the case'" be
interpreted? When does a magistrate start
trylng a case?
2. In considering whcther or not to grant
permission has he a discretion which should be
cxercised judicially?
3« If he has such 2 discretion on what principles
should it be excrcised?

Te "Trying the casce"

Mr. Chunga said that a trial presupposes a full hearing.
In the context of scction 88, however, "trying" we think
must include taking a plea. It 1s we think clear that the
trial of a case canpot start before the accused person is
before the court. As soon as an accused person is before
him in court for the purpose of pleading to a formal,
duly signed charge a magistrate can proporly be described
as "trying the casel.!" It is at this stage that an applica-
tion may be made for permission to prosecute. If in the
abscnce of the accused person permission is purportedly

granted to a private prosccutor to conduct a prosecution

\
\
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the power to grant permission cannot be taken to have
been exercised by a magistrate tprying the case. Such
permission is premature and as both Mr. Chunga and
Mr. Georgiadis submitted, it is null and void. Hence
the magistrate before whom the trial commences is at
liberty to disregard it and make his own decision to
grant or refuse permission.

The application in the present case appears to have
been made at the time when the complaint was before
the magistrate. ‘hether or not this is so the record shows
that on 30th N vember, 1982, Mr. Muite applied for permis-
sion to prosecute and asked for mention on 6th December.
Permission was granted and it was not until 14th December
that the accused appeared before the court and the charges
were read and explained to him. Thus when permission was
miven to Mr. Muite to conduct the prosecution the accused was
not before the court, Mr. Aswani was not therefore trying e
the case an' he had no jurisdiction to grant or refuse Qx;,,tgi
permission. The Chief Magistrate before whom the trial
started was therefore free to make his own decision to
grant or refuse permission. He was not being asked to
exercise an appellate jurisdiction to reverse a decision
of a’senior resident magistrate. Having held as he did
that he had no jurisdiction to interfere with the decision
of Mre Aswani to grant permission there was no basis for
his decision to dismiss all the charges and discharge the
accused.

Discretion

It was not disputed and we agree that in deciding
whether or not to grant permission to conduct a private
prosecution the magistrate trying the case has a discre-

tion which should be exeréised judicially. Although he
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had before him the sworn complaint of the two councillors
and the charge shect Lhere is nothing; in the record of the
present case te indicnte either that the learned senior
resident magistratc appreciated that he had this discre-
tion or that he made the decision in the proper exercise
of his diseretion.

e Principles to be applied

When an application is made under s. 88 to conduct
a prosccution we think that the magistrate should question
the applicent to ascertain whether a report has been made )\,
to the Attorney-General or to the police and with what
rocults If no such report has been made the magistrate
may ceither nadjourn the matter to enable a report to be
made nd to await @ decision thercon or in a simple case
of trcoipass or assault proceed to grant permission and
notify the police of that fact.

An example of the oxercise of discreution is to be

found ir thc case of Riddlescharger v Robson (supra) in

which the rooident nogistrate granted permission to a
private individual to conduct a prosecution in default
of the Attorncy-Gencral doing so. Forbes Ag. P said (at
pe. 843) -

"The lcarned resident magistrate in a written
ruling noted that the attorncy-General had
previously declined to: institute the proceed-
ings, but cxpressed the hope that the attorney-
gencral would see fit to undertake the conduct
of them. 1In default of the attorney-general
doing so the lcarned magistrate ruled that
the appcellant should have the cconduct of the
prosecution, and thc appellont did, in fact, _
through his counsecl, conduct the prosccution." ‘”///‘

The magistrate should also ask himself. How is the complainant

involvced? What is his locus standi? Has he personally suffered (g b

i

injury or damage or is he motivated by malice, or political considera=-

tions? 1In the present case it is alluged that the public has been
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defrauded. No casc cithcer in England or Kenya was brought to our
noticc in which a private prosecutor has prosccuted on behalf of
the public interest. To prosccute on behalf of the public is to
usurp the functions of thc¢ Attorncy-Genernl. Mr. Georgiadis drew
an analogy between private prosecutions and prcrogative orders.

An applicant for a prerogative order such as certiorari or mandamus

must show a sufficicent intcrest in making the applications As
Mres Georpindis submitted a fortiori is this necessary in a private
prosccution where the liberty of the subjcct is involved. Lord
Denning tried to stretch the meaning of "sufficient interest":
"Every responsible citizen "he writes in his book
'The Discipline of Law' at p. 122 "has an interest
in sec¢ing the law is cnforced; and that is 2 suffia
cient interest in itself to warrant his applying
for certiorari or mandamus to sce that it iis c¢nforced"
The Housc of Lords thought Lord Denning went too fare. In the
Gouriet case (supra) at p. 477 Lord Wilberforcc said
"It can properly be said to be a fundamental
principle of Lnglish Law that private rights
can be asserted by individuals, but that public
rights can only be ascerted by the Attorney-
General as representing the public!

Preropgative remedies such as certiorari, mandamus and prohibi-
tion arc of coursc not available agnainst private individuuls< but
only against pgovernment departments or any person or body set up by
statutory authority affecting the riphts of individuals.

Even if it be truc that cevery citizen has sufficient interest
in seeing that the law is enforced it does not follow that every
citizen has a sufficient interest in conducting the prosecution
of another citizen for an offence which has caused him no damage or
injury.

The complainants were at the material time councillors of the
City of Nairobi. The land belonged to the City Council of Nairobie.
Being councillors did they have a sufficient interest? Have they

personally suffercd some damage or injury? These arc matters which

should be considercd in the present case.
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We have found thal the permission which Mre Aswani purported
to grant was null and void and that the Chief Magistrate erred in
dismissing the charges and dischareing the accuscd at the request
of Mr. Chunga on the ground that the Attorncy-General has ultimate
and undisputed control over all prosecutions. His order must be
set aside.

There remnins the complaint by which the proceedings were
instituted and thc¢ formal charges signed by the SHenior Resident
Magistrate to which the rcspondent has pleaded not guity. It is
not for this court to grant or refuse permission. The applicants
are at liberty if they think fit to apply now to the magistrate
trying the case for permission to conduct the prosecution. The
accuscd should be present. Tn considering whether or not to grant
permission the magistrate should bear in mind our views on the
exercise of his discretion. It is understcod that since the charges
were dismisscd by the Chict Magistrate investigations into the matter
allepged in the charges have been instigoated by the Attorney-=General
but we arc not aware of the result of these investigations. In the
event of bermisaion being granted the Attorney-General of course
has the powcr to take over the prosccution and either continue it

or c¢nter a nolle prosequi.

Dated at Nairobi this 12th day of July, 1983.

A, H. SIMPSON
JUDGE

S. K. SACHDEVA
JUDGTE



