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the development or ongins of private prosecutions in

English law will be traced.

In Chapter One, an analysis of the citizens' right

to initiate criminal prosecutions will be made. The

history of the right will be discussed briefly. Private
- -.prosecution is the older form of prosecution, this is

b e c au s e the criminal law was not well established, the

modern state was also not established to ensure maintenance

of the law. The law develop~d with the soc~~ty, the

state and its machinery' also developed and were able to

maintain law and order.

Criminal law is that branch of the lawwbich ensures

that justice is done and wi'Qngdoer.s'aFe "pun Ls h ed , In the

medieval time~, the mode of production was a feudal mode

so private prosecutions were effective in maintaining law.

When capitalLsm ove~threw feudalism, the mode of production

changed, industrialisation came)the social order changed.

This had an effect on the law which had to conform with

the prevailing situation, since law cannot exist in a

vacuum. New institutions were intr~duced such as the
,~ " 4

Police Force, their duty was mainly to maintai-n Law+arid

orde~-by ;'pp~~h;~ing -"-;ri~inal's'an("Ctak-ing-'-the-m-to'courts

which also grew and increased. The new machinery of pro-

secutiori proved q~ite effective and the right of private
"prosecution slowly lost its importance. There were moves

to have the right taken away but it remained a right but
t ,

with many infrigements.
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By the time Britain colonized Kenya this was the

kind of jurisprudence she had, she imposed it onto Kenya.

We shall study the kind of society ~-existing before

colonialism and their kind of-law. This will try and

see if the right of private prosecution existed as it is

known today. The right was a new idea because it

involved going to courts which were also new to the

traditional society. The basis of the presence of the

right in our law was founded by the imposition of English

law and English ideas of justice. After Independence

the right was maintained by the Criminal Procedure Code

and the constitution as ar safegu~rd for the citizens.
/'

Chapter Two will discuss the procedural re.quire-

ments. of bringing a private prosecution to 'court.: T)l4.s

will be done with the rhelp of decided cases s~ that we

may see how the courts have treated the right. From the

cases one will also be able to draw a conclusion as to

what kind of offences private prosecutions a,rej,Rstituted

and who or what kind of persons use this right.

The state has the ultimate control over all
criminal t" 4:prosecu l..ons through the principal la;~f£icer,

entering of a nolle proseq~i, granting or refusing to give

consent when it is required and through relator

proceedings. These controls are also controls over

private prosecutions and will be discussed in detail.



In Chapter Three, we will discuss a recent case

of a private prosecution in Kenya, The Nathan Kahara

case.5 The case will be dealt with at two levels,

the lower court's decision and the revision of the High

Court. The case is one of the most publicised decision

of a private prosecution and it brought to the notice of

a lot of people the right of a private prosecution.

In conclusion, we will be able to see whether

this right is just a myth or a real safeguard and what

role it has played in Kenya. Recommendations as. to the

usefulness of this right in Kenya and what can be done to

make the right more useful will also be made.

to contribute in the administration of justice in Kenya

and also educate the citizens on their rights.

, t

. -- - -. --------- -----.",.--,,-

!.•
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FOOTNOTES

1. The right can be inferred from S.26(3)(b) and(c)
of the Constitution and s.88(1)
and s.89 of the Criminal Procedure
code.

2. Gouriet v. Union of Post Office Workers
(1978) A.C. 435 at 498.

3. This was said in the Revision of the Nathan
Kahara Case.

4. S.(26)(c) of the Constitution.

5. This was case No. 7 of 1982 of the Chief
Magistrates Court at Nairobio
The High Court decision as No. 11
of 1983 Nairobi (unreported).
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CHAPTER ONE

l: TIlEHISTORICAL DEVELOPMENT OF IRE RIGHT

OF PRIVATE PROSECUTION.

The present criminal law in Kenya is inherited

from the English law, this is because Kenya was colonized

by Britain and she imposed her law on us. It will

therefore be pertinent to give an account of the

origins of private prosecutions in English law in order

to understand its presence in our law •

•Prosecution simply means formal accusation.

It is the process by which criminal charges are made

before a judicial officer or a tribunal.l Prosecution

of crime is one arm of the machinery of criminal justice.

It is wrong to suppose that the institution of prosecution

is an automatic or mechanical process. Someone has to

take charge of doing the prosecuting before a court of

law can hear proceedings.

There are different methods of prosecuting crime,

a state can allow the persons directly injured by the

commission of the crime or his relatives in case of death

to prosecute the wrongdoer, or it can designate a public

official who will exercise the exclusive right to

represent the state in cring:i:l1g the wrongdoer to justice.

The state can also designate a public official to represent

the state in the prosecution of criminals but also allow



7

the victims of the crime or his survivors to join with

the public official in the prosecution alone in the event

of refusal to prosecute by the public official.2 The

choice of a particular method will be determined by the

philosophy of the particular nation with respect to the

fundamental purpose of criminal prosecution. If a nation

should focus on the vindication of public rights through

the prosecution and punishment of criminals it would be

expected that a system~ public prosecution would be

established to implement this policy. If a nation

believes that the rights of the victim is, if not the

primary consideration, at least equally important with

that of the state as a whole it is reasonable to suppose

that a shar~ of the prosecution will be delegated tol·the

individual.

'In Kenya we have a system of prosecution in which

there"are public officials, whose duty it is to carry out

criminal prosecutions but the citizens also have a right

to enforce the law. This right of private prosecution

is a right of any citizen so long as he or she can show

that he has an interest in the case. That is wh,y it is

private as opposed to public. The right of private

1:1. Private Prosecution Under English Law.

In England the right of pri~ate prosecution has

always been recognised and upheld by the law.
l

It is

important in tracing the development of this right to

'I , ••',

'•• t ..:.
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realise that it also developed with society, a study of

the right will therefore be also a study of development

of the society.

Criminal law comprises the norms of actions

norma agendi, the rules of what is permitted and what .is

prohibited,3 it also includes the procedure by which

criminals are brought to justice. There are manydiffe-

rent definitions of what is criminal law, but for the

purposes of this paper the above definition will be

appropriate. The right of private prosecution is an

old concept which can be traced with the development of

the society and law.

Befo~e the criminal law emerged as we know it

today, man's conduct was governed by five fundamental

ideas which were somehow overlapping; notion of private

revenge, blood revenge, fancy of supersti tious revenge,

state revenge and mitigation of revenge in general.4 The
order in which the ideas will be discussed is not necessa-

rily the order in which criminal law was enforced.

Private Revenge.

This era was during the early days, the so called

primitive stage of social development. To protect his

personal security, and his property, and to deal with his

crime problem5 man had to handle criminals alone, when

he became a victim of an attacker he was forced to reta-

liate ruthlessly to make sure that he came to no harm

or injury. Man administered his own private justice,
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the law was individualistic since there was no common law

to all; the law was as perceived by individuals. The

community or tribe began to be interested in law and the

responsibility of ensuring justice shifted from the

individual to the society.

Era of Blood Revenge.

Crime during this time came to be regarded as

affecting not only the victim of the crime, but also his

family or tribe. An offence against a member of a

family or tribe was seen as an offence against the whole

family which acquired a right to seek justice. Crime

during this time were crimes against the customs and reli-

gions inforce. The punishment was Lnf Li cted collectively

by the two opposing families. This led to the family

feuds which sometimes became perpetual. At about this

period religion was becoming powerful and very influential

to the lives of the people. This led to the people believing

that the spiritual authority did not encourage wrongoders,

he willed their punishment.

Era of Superstitious Reveng~.

The churchw~ich __was very powerful advocated

the natural law, that was common to all mankind given by

divine ruler. To discourage collective punishment, which

had p~oved quite unsatisfactory because of the perpetual

feuds the church encouraged the beliefs that God would

punish wrongdoers. Crime was regarded as a sin against God.
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The system of prosecution was thus being geared towards

a public system. Parish constables were appo~nted but

this did not do away with private prosecution. The

church encouraged people to obey the King who was regarded

as a peaceful ruler and the source of justice.

The Kings at this time had no professional

servants. They relied on the natural rulers of the

countryside and the great landowners. The vilIs were

made liable for failure to arrest those who had committed

homicide or failure to secure such persons if they had
6been arrested and escaped.

The law was regarded as being given by the King

who was the fountain of justice and it was his will that

justice be done. This system emphasized on the moral

obligations of vengeance incumbent on the kindred of the
6murdered man. Threat of vengeance was the only

deterrent to crime and violence. During this time the

duties of the ordinary citizens were not precisely defined.

The Crown was concerned with repression of crime in order

that the King's peace be maintained, officers were appointed

to help maintain the peace.

State Revenge.

During this era the state became interested in

crime and its repression. Officers were appointed to

help maintain the King's peace. These included the

Justices of Peace, Coron~rs and the Sherriffs. At i'irst

the powers of the citizens and the officers were the same
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~ -- .•J ••k ,

the citizens could arrest if they suspected that a felony

had been committed, when the hue and cry was raised the

citizens had to act.? The repression of crime was a

f" " d 8source of revenue for the state through the 1nes 1mpose •
By this time the idea of public and private rights was

emerging • It was during feudalism. The Lords helped

in maintaining law and order. The King represented

every member of the society. The victim of crime was

compensated but the era came to an end with the emergence

of the more fully developed state dominant criminal law.

The compensation was an attempt to replace personal and

family vengeance with settlement of the wrongs by re-

parations of money or goods.

The amount of the compen~ation varied with the

nature of the crime, age and sex and the injured party.

As the state power increased the state began to intervene

in the process, it also
I.

claimed a share in the compensation.

The rights of the injured party became under civil law.9

The criminal law was vague, the offences were not

clearly defined and the procedure was abitrary often with

strong political overtone, the punishments were barbaric.

There was a crisis of law and order, crime was on the

increase and this encouraged new procedure to be developed.

Before the citizens had been dependent on the King's prose-

cution but now they mistruste-d the system. They maintained

law and order through initiating private accusations.

This system was also common in other parts of Europe like
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Spain and France. The right to initiate private prosecution

was regarded as an extension of justice founded on the

idea of the King's peace, in cases of riotous injury the

interests of the King and the injured party were equally

balanced. It was therefore expedient for the public

t do to 110ghtl•Oauthori y to bring wrong olng The private

citizen was expected to appear and prosecute the case on

behalf or the King as well as himself (pro domino rege

quam pro sei~.)
/

Any private person could prosecute for an alleged

crime with a bill of indictment and witnesses to prove its

case~l The right o~ any person to come forward and sue

on behalf of the King was recognised by the courts who

expressed their readiness to hear the humblest in the realm.

There was no official specifically charged with the duty of

investigating crime or possessing special power for that

purpose. There was no organised police force in the middle

ages .. Private accusations increased and cases were badly

prepared and poorly presented some prosecutions were bought

off, others were threatened with some form of blackmail.

Many innocent people were maliciously indicted and imprisoned.

The law was being used as a weapon in local struggles for

powerful men literally took the law into their own hands.

Most of the cases by the aristocracy were on alleged trespass.

There was need for reform and this was done gradually.

By the sixteenth century reliance was placed on official action,
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Officials were given more power than the ordinary citizens.

In England the police force was emerging and statutory

enactments for its establishment 12were made. The major

resporlsibilties of the police was law enforcement and
. t. 13managlng prosecu 10ns. There were changes in attitude

towards private prosecution which were no longer very popular

because of the abuses.

There was a general move to change the system.

Scholars argued that the system

changed to a public prosecution

of prosecution should be
14system or a mixed model.

The allegations were that private prosectuion was prone to

strike deals with criminals which leads to failure of the

prosecution. fhe private prosecutor had to bear the costs

of br an gLng

citizens'

a criminal t6 justice.

of public duty.10

This weakened the

scnfle Even before the new

measures to improve prosecutions were taken there had been

private organisations set up for the purpose of initiating

prosecutions. In the 1700's the Society for the Re-

formation of Manner's acted as prosectitors to encourage the

observance of the laws of sabbath. The crisis were reflecti

the change s rwhi e-h ·W-@-4'-e0ccuring in the socie ty whieh was

moving from feudalism to capitalism which is a system which

needs a more organised form of administration. The old

institutions which were only a bar to the growth of capital.ism

had to be done away with. The state has to protect itself

and the supremacy of the law was emphasized. It was importan

to sieve prosecutions to ensure that only right or justifiable

ones came to the courts.
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In a bid to control prosecutions many people even

judges advocated for a public prosecution system. Lord

Denman speaking in 1824 had this to say:-

"nut that the administration of
justice should be left in almost every
instance be set in motion by individual
feelings of resentment, and placed under
the guidance of ordinary magistrates or
perhaps even inferior persons is a strange
abadonment of public interests to chance

In cases of misdemeanour, we have
heard it asserted that indictments are
almost preferred in the court of King's
Bench, for .the sole purpose of extorting
money, and that in every stage of the
proceedings if a private prosecutor can
obtain a certain sum they are instantly
dropped and are never mentioned again.

"This is said to be the case with Pi I'" . ~1.1r _~
again more frequently than any oth .~ItSI"rY - r l...A .
offence. " 16 I AF:'j::' OF NA./~

LlaRA.It~0111

In 1859 parliament enacted a bill whd.ch stated

that no bill of indictment could be presented to the Grand

Jury unless the prosecutor was bound to prosecute or give

evidence, or the suspect was in custody or the indictment

was preferred by the director or the consent of a judge or

a law officer had been obtained. Even with the move to take

away the right of private prosecution, it remained a very

important right and was statutorily recognised. 8.7 o f" the

Prosecution of Offences Act of 1879 preserved this right.

The aggrinved party could apply for an order of court

directions to a judge of the High Court if the deputy

director of prosecutions abandoned or neglected to contin~e

a <~riminal prosecution.

Many inroads were made into the right of
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private prosecutions but the basic right was retained.

The arguements were that the crown was the overall control

over all criminal prosecutions, which were made in its name.

The attorney general as an aKent and officer of the Crown

was vested with power over all criminal prosecutions, he

could enter a nolle prosequi or refuse to give his consent

when it was required. This power was recognised by the

courts in R. v. Allen.l?

"In this country where private individuals
are allowed to prefer indictments in the
name of the Crown, it is very desirable
that there should be a Tribunal
having authority to say whether it is
proper to proceed further with a prosecution.
That power is vested in the attorney general
not in the courts."

By the entry of a nolle prosequi the prosecution is put

to an end without any possible objection from the pa:ties.

This right was supposed to dispose off any technically im-

perfect proceedings by the private citizens who sometimes

may not be well versed in proceedings and the law. This
. 18discretion could not be questioned.

The right~private citizens was retained as a

corrective measure in the hands of the private citizens to

make up for the inertia or possibility of corruption of

authorities!9 The private persons had to show that they

had a locus standi an interest
I

in the case. It was not

just anybody who could prosecute if the rights which 'were

being interfered with injured the public then the citizens

could use relator actions.
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On the other hand therefore there were those moves

to restrict the rights of private prosecutions, while on

the other there were strong advocates for retention of the

right. It argued that even in a system of public prosecu-

tion, those officials are only acting in their private

capacity, they are paid locally out of the funds from the
. 20locallty.

This is a system of democracy of ensuring that the

citizens have a duty and not only a right to maintain law

order as Lord Shaw Cross put it when speaking to the House

of Commons in 1951:

"We have to secure and preserve our
individual liberty and security by
evolving a system under which these
birthrights depend ultimately not upon
an executive however benevolent, nor
upon a judiciary however wise but upon
the active support and the final
judgement of our fellow citizens". 21

It is with such kind of jurisprudence that the colonialist

came to Kenya. Before the colonial period there we.::a:emany

traditional societies in Kenya and they had their own system

of justice.

The Pre-Colonial Era

The African societies were many. There was no

uniform system of law.- The kind of economy existing was

basically subsistence. Among the Africans especially the

acephalous societies like the ones we had in Kenya, there

were no centralized systems of courts or prisons or govern-

mente The society was communally based. It was the duty

of every member of the society to assist in maintaining peace
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and order. Most functions of the society were done
. 22communally or collectivelly. There was no individualism

as among the English, the whole community was bound by

the realisation that each belonged there and each had a

role to play. The societies were governed by a system of

customs and traditions or beliefs. If a person broke any

of these he would be punished. The aim was to maintain

the equilibrium, penalties were directed not against specifi

t th t 't i f t.hi 'I '1' 23infractions bu to e res ora lon 0 lS equl l)rlum.

Among the KikllYUSin case of murder the family group of the

murdered man took up arms and invaded the murderer's homeste

with the object of killing the murderer or one of his close

relatives and letting them realise that the murdered man ha

a family group capable of inflicting retribution on behalf
2llof one of its members. Compensation was paid to the

family of the deceased because they had lost a member who

contributed to the activities of the clan. These communal

sentiments led to the consideration of offences being not

only in terms of their effect on individuals but their effec

on the entire community.

There was no distinction between civil and criminal

law as was known in European concepts. All these features

had their crrn sequ.e-ne-ee ont'he"'a-diidn:rstrati~n of justice.

Every member of the community had a duty to report any

breach of the public law but for breach of private rights

the victim had a right to seek justice. All the5e ideas

of justic~ and law were gradually eroded away with coloniali
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The Imposition of the Right of Private

Prosecution onto. Kenya.

The Colonial Era:

Britain colonized Kenya in the nineteenth century,

this was part of her imperialistic moves. One of the aims

of DriLain as a fulfilment of the Berlin Treaty was to in-

troduce and establish law and order to the territory.

The English people were different from the Africans and they

had their own conceptions of law and justice, they also had

their own very different philosophies of life. Imperialism

had a racialistic approach, the Africans were· considered

backward and uncivilized. They were referred to as natives

or 'savage'. The English therefore set about to civilize

the Africans and this they did through many ways - law,

illsLitlli.ionsand economic forces.

The English legal system was introduced to Kenya

in 1897 by the East African Order - in-Council; this was

the.foundation of English law in Kenya. The Order-in-

Council introduced a wholesale importation of English law

and principles of justice. Indian Acts and Codes like the

Penal Code and the Criminal Code were extended to the

protectorate. These codes were mere codifications of

English criminal law in force in England then. The law

was to facilitate the application of English law among the

British subjects. The Indian Criminal code was based on

the Queensland model of 1899.25'
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Customary 1aw was replaced by a system of courts with

officials to work in the courts. The 1897 Native Courts

Ordinance established a system of courts whereby the natives

were to a.JJ.JJ~Ytbeir Jaw"'_

that the Africans could only apply law which they were

t·h ~ Id not apply the Englishfamiliar with, they - erel_ore cou

law, but this was on1..-yin civil. ma\.ters in crimi"n.a"\. "\.a""W

statutory laws were enacted and had to be enforced. A

dual system of courts was established, courts for the

English and the natives. The court s gradually changed

in constitution and procedure they were increasingly accepting

principles of English law and procedure. The Africans did

not trust the system of courts hecause they saw them as wea-

pons or instruments of the colonialists, they preferred to

settle their disputes out of court.

The Indian Criminal Code and the Penal Code were

replaced in 1930 by the present codes. These presented for

the application of private prosecution by the citizens.

However, t~e right of private prosecution was not used by

many citizens. This was because of the expenses involved,

not many people had the finances to" take proceedings to court.

The Africans did not use the courts very much, the right was

mainly used by the white sett1ers.26 The courts recog-

nized this right which was granted by the Criminal Procedure

Code S. 83(2). A magistrate could authorise a private

prosecution. This was the law until independence.
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!he lndepend~nce Era.

Kenya attained independence ill 1963. She acquired

an independent constitution as the supreme law of the land.

The constitution retained the right of private citizens to

conduct proceedings under S. 21)(J)(b),right to private

prosecution can be inferred from the Attorney general's

power to take over and continue any such proceedings that

have been instituted or undertaken by himself or any other

person or authority. The Criminal Procedure Code section

89 also gives the citizen's the right, the private citizEn's

can present complaint to a magistrate. The private

citizens have to apply for permission to conduct proceedings

to a magistrate trying the case. Private prosecutions are

mainly used by government departments, corporations and

local authorities who have their own legal departments to

conduct their legal affairs.

In practice most of the prosecutions are conducted

by the police. This is because of various factors and

requirements which will be discussed in the next chapter.
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CHAPTER TWO

THE PROCEDURAL REQUIREMENTS OF A PRIVATE

PROSECUTION.

In this Chapter we shall be concerned with the

procedure in which a private prosecution is brought to

court. In discussing this procedure it will be necessary

to deal with prosecutions in ~eneral because there are

certain principles which have to be complied with. The

criminal procedure lays down the method in which a prosecu-

tion is to be conducted. Criminal law is concerned with

ascertainin~ whether or not the accused committed the

alleged crime and 'thus dispense justice accordingly.

The proper role of the prosecution in a criminal

is to see that the prosecution case is fairly

and all weaknesses in the dezence case are

identified and fairly exposed to the court. The prosecu-

tion thus has the burden of proving the alleged crime, it

must pr'o v e i j-, t.o the court thai UCC1L"!(·d c o mm i t t (·d -thf' cr j m o

beyond (lilY

/
down in an

,r'('H~(Jn(lhl (~ cl o u b tH. TIt i ,., ru.Lo 0(' T zaw WUti lu.id

fi;ngJish case Woolmington v. 0.1'.1'. 1
The

accused person is pressumed innocent until proved guilty.

Lord Sankey explained this principle:-

" T 1\J .d \ I g It () U t t. h (~ we 1) 0 r I~:n g I. i,~ II C J ' .i, III L1l U 1 J. l:l W

one golden thread is always to be seen that it is
the duty of the prosecution to prove the prisoner's
guilt "



I
The Constitution of Kenya also places the burd n of proof

t" 2on the prosecu lone That burden of proof, s metimes called

the legal burden is dispensed off in many ways.

I
The prosecution calls witnesses who tbstify to

,the co~rt on the alleged act. There are also other modes
bllt 6

of adducing evidence in courtVthese are outsi
l

e the scope

of this paper. The prosecution should not pre

l

, ss for a

conviction, they are ministers of justice ass~sting in its

administration rather than its advocate. Th~re are certain
ifrom the prosecu-
I

ple~ds insanity
I

instances wh er e the burden of proof shifts

tion, these include where an accused party

lnt " t" Jor ln OXl.ca"1.on

nish liability. In civil cases it is

in law a~d they dimi-
the dut~ of the

his favlour : to esta-
I,

This lis similar to

which are defences

party who wishes to have judgements in

blish all facts which he relies upon.

the role of the prosecution which
,
Imust prove: that there

is a prima Cac ie ca se against the accused. '11hedegree of

proof required is much higher than in civil c.a ses, Once

the prosecution has made out its case the acc;used person

then defends himself9 This
I

he may do so pe~sonally or
,

with the help of an advocate.
,

If the court ~inds him,

guilty it convicts and sentences him accordin~ly.
i
!

Prosecution is therefore part of crimi'nal justice.

It can, in Kenya, be brought either by a private person or

a public official, the police or attorney-general in this

case. In practice the bulk of the pr-osecu t.Lon s are made
,
I
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by the poljce, but there are a few private prosecutions.

S'ta t.u t.o ry HeqllirclllcnLsor S:BB(l) f..P.C.

Before a private prosecutor, citizen can initiate

a prosecution he has to get permission to initiate the

prosecution, from a magistrate trying; the 4
ca s e., The

private citizen then becomes responsible for conducting

the trial, he may do so personally or by an advocate. In

Nunes v. R 5 the appellant appealed against his conviction

on two charges of perjury alleged to have been committed

in the trial case. The issue was whether the private

Attorney-general having int~mated

on appeal)

that he didnot propose

.ft:eprosecutor was entitled to appear

to take part in it. In this case permission to prosecute

was never asked for but the court held that by the magistrate

allowing the trial to proceed he gave his permission.

In Kyagonga v. 6Uganda the High Court of

Uganda held that evell though no formal leave of court for

the prosecution was recorded, by allowing the complainant

to lead evidence must mean that such leave was given to

him. The courts have decided that permission to institute

a p:r;oceeding may be drawn from parties conduct, if no

objection is raised to the absence -of formal permission,

until after the clos~ of the prosecution case such permission
/

may be inferred from the fac~that th~ trial has been allowed

to proceed so far.?

The private citizen conducting a proceeding

be liable to pay costs to the accused person.



In H v. nConCait t.he allpellant was

private pro.spcutor -illa perjury ca se ill which the responuen-L

(accused) who w a s lp.\!;allyaided was a cqu i Lt.ed , The

alleged per jll.ry was said to have been committed by the

accused while ~jvin~ evidence in his own d eJ' en ce on a

serious c.rjminal charge, the evidence was to the e£fect

thaL the a pp olLa ut has instigaLed a nd ab e tLe d his o II'onco ,

The Attorney-general declined to prosecllte the accused, so

the appellant. applied and ohLained leave to prosecute.

The appellant was unahle to appear for 1he hearing because

o£ a delay of his ship due to bad weather. The court

acquitted the accused and made an order 101' costs from

which the appellant appealed.

It was held that the court had no power to ord~~

a private prosecutor to pay the Crown, the costs wo u Ld only

be made to tIle accused and in this case accused had incurred

no expenses since he was legally aided, so the award was

set aside.
),ocus St.andi

TIH~ pri.vate c iL'i.zen wishing to conduct a prosecut~on

has to establish thaL he has a locus sLandi,that is he 1"-

has capacity t.o con du c t or prosecute the a ccu sed , The

private citizen has to be the victim of a crime or he must

show some direct interest in the U' 9pro cee 'i.n g s ; In

~arte Siddebotham James L.J. explained that the

c.omplainant must be
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"A person who has suffered a legal
grievance a man whom a decision has
been pronounced which wrongfully
deprived him of something or wrongfully
refused him something or wrongfully
a f f ect ed his right to something."

The pqsition of the ~ggrived party

.•..
,.~, •..N ",

is

to have some personal interest, he must not be a s,tr~n,~e:re-

in the matter. The
,j,

courts will not listen to, a mez-e.~"•._.,'...".~.... "',:.;""~ ..~ :~-.l....

busy body who was

b i " 11l.m •

interfering in things which do not con cez'n.,

The question of locus standi is answered in·. '

the same way as when the court is granting pr-er-ogat Lve
, '

orders. The courts in England have not been insiS:·'b~:p.<t,::;

an interest in the matter. It is now

'to J

mus;: 'hav·e.;.t ',~
,,~.~~ r' ~ -

',: •• -<fI ••• ~ •••, .as they were in insisting that the person suing

that the complainant has to show is a

In R. v. Metropolitan Police ,Commissioner; Ex p.
12Blackburn the commissioner

that proceedings were not to be

breach of the gaming laws unless there

cheating. Mr. Blackburn did a survey

the gaming clubs of London and discovered that

openly bre~king the law but

to the policy decision issued by the Commi,sio~er.

Blackburn therefore applied for a mandamus to

the Commissioner o:CP61i"ce
.,

that decision. During the course
•• ,,' ,Y''<&=

of the hearing'-th~_.Commissioner undertook to do so. The Eourt of

held that while the decision ,whether or not tq'

in any particular case should not be interfered

would interfere in a policy decision amounting to ~



28

to enforce the law. The court heard Blackburn against

the arguements that he had no locus standi. A few

years later Blackburn brought proceedings against the

Commissioner for failing, as he asserted, to enforce the

law against obscene publications.13 Mr. Blackburn was

concerned for his children. The Court of Appeal said that

the courts would interfere with the discretion to prosecu-

te only in the extreme cases. In this cases the

discretion was not extreme.

The interest of the party seeking to enforce the

law must be above the interests of the community as a whole.

But there are certain instances where the courts will

allow an interest to be enforced by a party othe,r than

the victim. This was the case in Pickering v.

Willoughby 14 where the person assaulted was so old and

so much under the control of the assailant as to be unable

to institute proceedings. His relative was allowed ~o

lay an information on his behalf. This would also b.e

the case where the party has got no capacity at law, i.•:e.'

a minor, a person of unsound mind. In countries like

Germany or France a stranger cannot institute proceedings

without first getting the victim's consent.15 ,; .'
The test

whether the complainant has a locus standi is a means of

making sure that vexatious or frivolous proceedings are

not can institute II I

a private prosecutionj he has to establish a locus standi. \l
bro~ght to court. In Kenya before one

This means that it will be difficul t for citizens to enf'or-c e
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the criminal law effectively since ~he has to be "1

personally affected. The test is more of a 'controlcof:

the right of private prosecution~ a citizen who is

has an interest in a case, because there is no laid:doWn.'

a ratepayer or a taxpayer has been taken to have an in-
terest under English law. It is not really known how·

far the courts will go in interpreting whether a'c'it;i~ie':rl""

rule as such.

Controls by the Attorney-General over

Private Prosecutions.

is because he is the state1s chief or principal law
'.: -'.~,

• , • t-

In general the Attorney-General is

the power to control all criminal prosecutions.

officer and an agent in law enforcement. The

are exercised in various ways which are also powers of

the Attorney-General (fiat). They include

granting consenty'and nolle prosequi.

Relator Actions: The Attorney-General "is

as the guardian of the public interest

law is obeyecl. If the private citizen
self action the class 6Y'having a special--Trrteres~'::'';'-'r.•_.,-c". ••. ~_..:.. .••.:;,;

(locus standi) he can go to Attorney-General and ask'Qim'

to interveney ~itheT by taking the proceedings himself

by giving him permission to use his name in the suit.

The granting of permission is known asa
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~ ..'. , .
••• ~ "if!

It is founded on the common law principle that the

Attorney-General represented the King as

he would proceed by way of information to enforce the
.' ~.I

interested persons who have decided or were unable to

rights of a charitable nature for the benefit of tho~e_

enforce their claims.

In A-G v. H . 16
t a r-r r s the court explained that

- ,.

a relator action was a suit brought by the Atforney- ;;~'
j .

General at the relation or instance of some other-

The suit is brought by the complainant although 'the

Attorney-General
C

is the plaintiff in the action. In .~."

this case the Court of Appeal in England in a relatQrl~ .~~~
, t •• _-, ~-.1~'"'!

action for an injunc tion too restrain the defendan\. fJi0m:~::~:;'

selling f Lowe r s from two stalls which pro .ject ed on a -foo't~~·,.•.,
;,- .• 1.'.• ~..~~. ,..,.- .~. .' ." .

•'"': ~r ···1: ~.....~...• "V"j;.: ~~:
way near 'the entrance of a public cemetery h eLd th.f'-t·.,the-,.~',;-~

• ~., I \' • .:~, .J.!K~i'.
, Ir' :11I;""""- • ..,. .•.•V'.f~\••.,~

actions injured the public. The Attorney-General i'S·~:~'4 ..i,'.
. .-. ~ . ~ "'-;"

;I t· -. .' :.ltherefore the representative of the whole commun_:i,.t,Y,~.tQ._-_:,!'~
" •.l'~"*, ,uL,.ifj;tr. "., ".:li•.•••.•~.

.•. : '. ~ ~ Ao·. ,1 .• ~" •.•• "'.""I\,,..,~,,.,..
_ ~ ;.0.... _.\. '~-l -<- •• ':1;-' jot-

see that the laws are obeyed and to put a stop to COD::t:tl\ti::fn'$~
, ' •• "-- ::i.•••

belief

The idea of relator actions is founded on t.h~r >': .~~,~{
that the citizens are responsible for ensuring. .

and deliberative flouting of the will of parliament~'

that the law is enforced and that eVen the public~offIcials

can only act in their private capacity but they:·ar~:conferre(

with special powers which enable them to enforce':what::-the.7.. ..•

citizens cannot enforce.

, I
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',. "-~ .' .\~
'1 ••1\.;". k-.•. Jt. ,..

In GOllriet v. Union of Post Office W6rke~s 17'~
the plaintiff had applied to the Attorney-Genera~

consent to act as a plaintiff in a rela tor ac tion for;'-an'

injunction against the Union of Post Office Workers, on
"

the grounds that the actions of the Union's memb~r~
, 't.:*

~':' 4.,.'t••

procure such interference would constitute crimil'lal

~" i

in interfering with postal communications, and the
r-.action 0'--[ the Union in soliciting or endeavouring to

offences under the Post Office Act.

The Attorney-General refused to give his consen~

and the plaintiff thereupon issued a writ in his own~
- ", ,-..••....".

.< ~

name, claimi.ng an injunction restricting the Union from

consent to a

the planned boycott. The application for an

injunction was dismissed by the High Court,

holding that since the Attorney-General had

locus standi. The plaintiff , ~.'"

app eal ed and the C0urt~".~lY."',,'-':';,f:;

Appeal granted him the interim injunction and gave him:.::-:".;.:-'::-'~;
I ~,;.... • .1"

..•.. '. ~::)<
.leave to add the A ttor-n ey-s Ge n er aL as a defendant in t.ti-~:~·:·'.

,J. ,-

boycott did not take place.

~._., ••••.• oN. ',~ ,. .••'t"

if ..~£~-=-~f'\;~~t~~ ... ~;:.;:

an _f~11_~~:1ti·.:;~~:';i.
. _,,; . _.••...~n:J':l..~'.-oI .••.~~,•.•~.~,- ,

. ' . '~.~';~it~~~:;~",'':'J~<f~
A t the time of the hear:f..ni';,:.'"'-:':-:-."

I:
appeared and contended that the. c'o'urt

,/ --l"

••. ------.;. 'T"T~-'- • ~;

had no jurisdiction to question his decision to refuse b,is .'';:.,
" ,~( ~'~'O\':;~~"."

, .'~". ".- .••• > ;~«.consent to a relator action and that since the plaintif~'~~~~
.• ~ ",,".f<o'"
. f·;,,),

the Attorney-General

suit. The Union •complied with the i~unction

was not entitled to bring the ac tion in' his own rrame .r:

had no particular interest as a member of the public, .he
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after the Attorney-General had refused his consent.

It was held that despite the refusal of the

Attorney-General to give his consent to relator proceedings1

the cor rt had jurisdiction to grant the interim injunctiono
to the plainti.ff". The court also said that the Attorney-

General~s discretion was not absolute, the court could

in a proper case allow the plaintif.f to apply for a decla-

ration or an injunction joining the Attorney-General as

a derendant. In particular where the Attorney-General

refused his consent to an action seeking to erif'o r'ce the

communal law, the cjtizen could come to court and ask

the law to be enforced.

This brings us to the conclusion that under English

law any member or the public can institute criminal

proceedings even without es~abli~hing a personal interest,

this is contrasted with the common law positio~ where

proceedings could
..

only be made by persons who could

wi11 not Ir
if he refus~s

The courts in Kenyaestablish ~n interest.

question a decision of the Attorney-General

government machinery

The courts are also part
18 Ieven though the doctrine

of' the'to grant his consent.

ration or powers is advocated. Before )some

of sepa,
.I .,

proceedings
~

can be brought before a court th~y require consent of the

Attorney-General.
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Con~ent to Tnitiation of Proceedings:

instances where the sanction of the Attorney-General is

needed before proceedings can be instituted aresta~utory

requirements. They include crimes or charges under

which the state has the final authority, all pro seC'i!l't ions ,
t'" " -"1', •

are conducted at the mercy of the Crown. These incl:ude

crimes such as Sedition which S.58(2) of the Penai'Cod-e"

says no person shall be prosecuted
~_. .' Z~~\~j~'.':" . 'ro ~- I

", ~~"~,i '~I :- '..••.•<; .
for the offence w1tholl"t'

the written consent of the Attorney-General. The

Prevention of Corruption Act19 also says that written

con'sent or the Attorney-General is required before the

proceedings are commenced. In the case of Abubakar

Kakyama Manyaja v. the appellant was arrested and

charged wi th contravening S .19 of the Legisla-eive ~0'J.:nc~il

Powers and Privileges Ordinance of 1955. He .was charged .

before a jury and pleaded not guilty. The provisions of
'00- ••••

.," .•~-

this 0rdinamce required that no prosecutions couldb~'
;.••••. 'l. ~ ,,- ••

insti tuted without sanction o:f the Attorney-General.

was alleged that the written consent of the Attorney-:.'~~.>
"", 'it.

Gerteral was given before the commencement of' the t:riar~
. • "¥,
: •• .", ~..•.•.•• .., J l~

The court held that the consent was valid.

The .sanction to prosecute constitutes a 'condi:tion

precedent to the institution of a prosecution. The

magist.rate t~ying the case should satisfy himself that

such consent has been granted before hearing the case~2l

It is in the absolute discretion of the Attorney-General"

to grant or refuse to give his consint.
"~,



The reasons for this requirement of the sanction

is that the Attorney-General or h Ls deputies will be

able to scrutinize the charge and ensure that only

good and not defective charges appear in court. This

would also ensure that some uniformity in the administra-

tion of criminal law is reached. This sanction was

originally aimed at controlling private prosecutions.

The private prosecutor might b~ influenced by other

motives, rather than to vindicate or assist in the

criminal law.

In granting or refusing to give his consent the

Attorney-General does not have to give reasons, this can

operate negatively because the Attorney-General can

usurp the powers of the individuals. It .is also not laid

down under what circumstances consent will be refused.

From experience we find that the granting of consent takes

an unnecessarily long period of time. This will mean that

it is expensive Iort priy,ate prosecutor who does not have
th f aci 1.p~fM' ~tSh·- 1 . Wh . t .t .e same r aca r raes as e po ace , en a prava e ca a.z.en

?-

decides to initiate criminal proceedings it is because

the police have Iailed to act9 so it becomes meaningless

where he has to wait for consent which he is not sure will

be granted to him. Certain policies are adopted in grant-

ing consent, ~he prosecution should not be p~ejudicial to

the accused or the accused person has already suffered

enough. The Attorney_General is also vested with the

power to stay proceedings by the use of the nolle prosequi.
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Nolle Prosequi:
~.' .) .•.•..,. I

..• ".

The Attorney-General can control

all criminal prosecutions through the entry of a nolle
....

prosequi. This is an exclusive
. . 22con st.Ltu t Lon , The origin of this right is that it wa.I9,

natural for the Crown in whose name criminal proceed~ngs

were instituted to reserve the right to terminate the. same'
':.,'" ,~.'

proceedings at will. ,ch ..•• ~
•••••• ~"" ,.I. ~ ••. ,,..,.~

The Attorney-General can enter a nolle prosequi:,'
,..

which simply means not willing to p r-o secu t e , at an:y"ti'ifie.·;·"~

before the judgement. This is not the same as withdrawing

a case under S.87 of the Criminal Procedure Code.

nolle prosequi operates as a stay sine die

·The
'j.

of the

proceedings. This was explained in R........;:..-.--=---.:.=~v •

by Holt C.J.:

"That the entering a nolle prosequi-
only putting the defendant sine/die
and so rar from discharging him from
the offence, that it did not discharge any
further prosecution upon that very
indictment, hut that withstanding ne~.
process might be made out upon it."

The nolle prosequi is entered by the Attorne:y~"

entered but new information on the same terms

General by stating in court in wri ting that ,the

does not intend to continue with the proceedings

is entered the accused person

Once the nolle prosequ.i ~."~~
J ,_

• Wo_o" ~-.4..• ..., ~. -.. -- .•. -,...•- .•~~-.is discharged in r-e spectve-r

S.82(1) of the Criminal Code.

the charge, but this does not bar subsequent proceedings

on the same offence. This was explained in the ca se+o f"

Poole v. R. where a nolle prosequi had

first charge was lai.d. The appellant contended



inter alia that the trial was a nullity because the

Attorney-General had entered a nolle prosequi in respect

of the first information. The Privy Council held that

the entry of nolle prosequi did not discharge the proceed-

ings so as to preclude the filing of another charge

based on facts disclosed during the first hearing.

Nolle prosequi is not a pardon for the accused who may

is not subject to review by the courts. In R.--''---~----il''-v. AIle

still be charged ror the same offen6e. The courts have
(~

accepted the view that this power of the Attorney-General I

Cockburn C.J. expressed his view saying:

"It is an undoubted power of the
Attorney-Generals' representative
of the Crown in matters of criminal
judicature to enter a nolle prosequi
and thereby to stay proceedings. ~o
instance has been cited and therefpre
maybe be presumed that none can be
found in which after a nolle
prosequi has been entered by the fiat.
of the Attorney-General this court
has taken upon itself to award fresh
process or has allowed any further
proceedings to be taken on the
indictment. "

The Attorney-General will or can enter a nolle

E£osequi without first hearing the parties concerned,

in a civil case as the plaintiff he can also enter a

nolle prosequi. The nolle prosequi is a way of disposing

off any technically imperfect proceedings. This was a

way of eroding the citizens' right to initiate criminal

proceedings, it was also based on the fact that many

imperfect proceedings for extortion of money were being

brought to the court s, A prosecution should not'b'e
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oppressive to the accused person. This nolle prosequi

is a dark cloUd hanging over every criminal trial. The

Attorney-General penetrates in criminal prosecutions.as

a matter of public policy. Unfortunately we feel that

this right has been misu~d even in areas where the prose-

cutions are public. One cannot clearly say what kind

of proceedings will be stayed, the nolle prosequi has
26cases.been entered in very different

The private citizen conducting a prosecution is

still at a disadvantage because he has to satisfy the

court with all these extra requirements which are not

required in an ordinary police
(

the citizens constitutional

prosecution. This makes

right impracticable and

for these reasons very few private prosecutions are m.de~'

From the cases that we have seen that private

prosecutions made by the private citizens are usually

for offences which are really more persnnal than public.

This is probably caused by the fact that the citizen h~s

to have a locus standi but it brings one to the conclusion

that private prosecutions are really not playing a very

important role in the criminal law.
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CONCLUSION:

The main concern of this dissertation has been to

find out whether private prosecutions have played an

lmportant role in enforcing the criminal law in Kenya.

We established the existence of the citizen's right to

set criminal law in motion but the use of this right has

been limited by various factors.

The private citizen who wishes to initiate a criminal

prosecution has to meet the costs of the proceedings. The

citizen will also involve himsel~ in expenses of hiring

legal aid. This makes private 'prosecutions so expensive

that very few people are able to afford them, since in Kenya

the majority are the poor people. The attitude o~ the

people towards the prosecution and enforcement of law has

also played an important role in limiting the use of the

right.

Many people regard the enforcement of criminal law

as part of the duties of the police and the department of

public prosecution. The private citizens do not see i~

as part of their duties to initiate criminal prosecutl0n.

Such an attitude has its origins in the colonial era when

the law was imposed and the machinery for its enforcement

was also created. The law was seen as an instrument of

oppression, the police were the major department used in

prosecution and this attitude has not been changed.



52

The requirements of initiating a private prosecution

require that a citizen shouid have a locus standi, an

interest in the matter. This has led to the right being

used for minor cases such as assault and not very serious

offences which really atf ect the well being or security of

the public generally. This is because it is not spelled

out or written down as to what constitutes a sufficient

interest in a case.

~Before a private citizen can initiate a prosecution

he has to have 1nformed __ the police and the Attorney-

General who have refused to act. The right is regarded

as a corrective measure in the hands of private persons

to make up for the neglect) inertia or possibly the corrup-

tion of authorities. This means that the right is a

weapon against wealthy individuals but it fails to be because

of the expenses involved. The right does not serve.its

purpo se because, it can only be used by the people with

financial ahilities and they are the people whom it is

assumed to be corrupting the police P The private citizen

has to ask for permission to conduct the case from a

magistrate 't ry Lng the case. Once the permission is granted

the citizen takes charge of the case but he is under a cons-

tant threat of the Attorney-General taking over the case and

en~ering a nolle prosequi.

The police department feel that by the citizen deciding

LO initiate proceedings they are undermining their position.

They are therefore not very helpful and do not give much

assistance. The state has found it necessary to restrict
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the use of this right of private prosecution because, once

a citizen conducts a case he becomes entitled to costs and

this will mean that the state will be losing a source of

revenue i.e. the fines imposed.

We therefore come to the inevitable conclusion that

private prosecutions have not played an important role

in our criminal law, they have not been a corrective

measure in the hands of the citizens, bu~ they have been

the privilege of a few citizens who can afford to insti tu te

proceedings. We would therefore recommend that a few

changes be made in the process

prosecution.

of instituting a private

There should be a system whereby the government will

provide funds for citizens who

prosecution. We do not think

wish~ to commence a private

that there can be any

danger of a frivolous and malicious prosecution because of

the variol1s safeguards we discllssed earlier.

A system of prosecution by the citizens is not enough

in ensuring that justice is done because of the kind of

society which we have to-day. So the dual system which we

have in Kenya is good but the police should not be the pro-

secutors, there should be trained personnel solely involved

with this role. This would minimize the possibility of

corruption of th~ police. The department should be required

to give reasons for its decisions on whether or not to

prosecu£l~ and indeed this will make the citizens have

more faith in their work.



If we are to maintain the right of private

citizens to prosecute then the right should be more

available to the citizens.
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OF J 983 /lr-G JvA~ fJ'l/l E

(From Original Dismissal in Private Prosecution No. 7 of 1982 of
the,Chief MagistrL~tc':;Court at Na Lrob i t t.; R~uf, Esq.)

RICHARD KIMANI & S. M. MAIN~ •....•....•.......•...•...••.•• APPLICANTS

VERSUS

NATHAN Ki-l.HARi~•................••••.•................•..•••• RESPONDENT

ORDEn OF CUURT ON REVISION

Sometime in November, 1982, a complaint sworn by two councillors

of Nairobi City Council was made to a Senior Resident Magistrate in
\support of a support to charge Nathan Kaharn (who was then the Mayor

of Nairobi) with conspiracy to defraud the public contrary to section

317 of the Penal Code alternatively conspiracy to commit a misdemeanour

namely to defraud tho public contrary to Bection 394 of the Penal Code.

A charge sheet contD.ining 39 counts was attAched. Both the co~plaint

and the mD.~istrD.te's signature to the chArGe sheet are undated.

On 30th November, 1982, the two complainants through their

advocate Mr. Huito i.lJ!}JliE::dun.Ie r- s, 88 of tbe Criminal procedure Code

for permission to prosecute Mr. Kahura. Mr. Kahara was neither present

nor repre~ent8d. Pcirmission was granted by Mr. hswani,

On 14th December, 1982, the accused appeared before

a Senior,.~
.J~/"~ ".(., ..

r-, "S,..... ,. ""
the Chief,

o
Resident Magistrate.

Magistrate, pleaded not guilty to all the charRas and, his advocat~s

having asked for an adjournment to raiGe a le:ngthy preHmd nar-y point.

was reLcaacd on his own bond for Silli.1,000,000 vi t h 2 sureties in the

same amount. Submissions on the preliminary were eventually made to

the Chief Magistrate on 21st and 25th January, 1983 by Mr. Georgiadis

for the accused, Mr. Muits for the complainants and Mr. Chunga, Principa

State Counsel, in the capacity of runicus curiao.

The Chief Magistrate gave his ruling on 9th February, 1983.
d~~~ss~ng all the charges against the accused and diechargi~g him~ .

~Under 5.'3481.. of tho Criminal Procedure Code only the Attorney .•

Ge~eral may appeal from an order dis~isGing n charge. Mr. 'Muite
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accordingly reque utcd t hc l!i~h Court to cxer-c i ac its powers of

revision to revi~e and/or quush th~ ruling of the Chief Magistrate

and refur the case to the ReGident Magistrate':::;Court with orders for

it to commence the trial Ilnd h("~r the ca~co Sinc€} a number of

import~nt points of law nros~ the ~ttorncy-Gcnernl wns invited to

Mr. Chungn repr es.c nt cd him. Mr. Mu Lte

with Mr. Mohamed for the complainants nnd Mr. Georgiadis with

Mr. Mwaurn for Mr. Kahara who by this time had ce~sed to exercise

the functions of Moyor. 'I'h e complainants likewise «er e no longer

councillors. Mr. Muito filed B document which ho called i). Memorandum

of Revision for which thure is no statutory provision. Since the

comp lai.nan t s «er» not parties who could h:IV(' appe aLed we were not

debnrred by s. 36'.(5) from entertaining the proceedings and we

allowed Mr. Muite to make submissions on the linos indicated in the

Mcmorandllm.

In his ruling tho l8~rn0d Chief Magistrato held that permission

having been r,r[lllted1)y the So ni or- R,:sid.,ntM.:lCistratehe had no power

to exerci ac an rtppellate jurisdiction to reverse it. That is, he had

no jllri sd.i.c t.Lon to consi.dcr Mr. Georgio.dis ' submissions that before

granting permission Mr. ,',,swanishou Ld have consi do r-e d the ~!::!

strHldi of the comp Ln i.n.i n t s in the rn.: 1-, t cr- and should have heard the (_/

ac C U :3(: d •

He acccpt.c d hr. Chung~t'b aubrrissi on n that the discretion of

--'rhe court -In- grant.Lng permission f orn private prosecution must be

exercised judic;:ially,sparingly and only on extremely good grounds

and that the c6urt must find out if the police or the Attorney-GenerAl

had be en informed arid with what result particularly in n case: such a s

t hLc of considerable 'public interest. He: "I~rcc:dwith Mr. Chung a that
-""

/

the recent del~etion of the words "inquiry into or" from section 88(1)

of the Criminal Procedure Cone had the o ff oct of onabIdng a private

person to conduct a prosecution to apply for permission only durinp;
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us and which we shall consider shortly. Mr. Chunga asked the court

to dismiss the chu r-ges, He sai.d "'1'hepr-Lv ot c prosecutor will not be

allowed to assumc the responsibility conferred on the /vt t or-n ey-Gene r-aLj '!

and "The httorney-General will give his consent to any private prosecu-

tor when it is nece.ssary".

The learned Chief Magistrate concluded by holding that the Attorney-

General had ultimate und undisputed control Over all prosecutions.

Accepting Mr. Chungn's submissions he dismissed all the charges against

the accused and discharged him.

Before hearing the submissions of counsel for the complainants

and the former accused to whom VIe shall refer respectively as the

applicants and the respondent we invited Mr. Chunga to state the

position of t he f.ttorncy-General in the matter. He raised two points.

In the first ~lacc h~ said the permission was null and void because

the magistrate was not tryinG the ca se at the time he granted it.

s. 88(1) ofllie Criminal Procedure CodG formerly read as follows:

"88. (1) /"\.nymagistrate inquiring into or trying any
case may permit the prosecution to be conducted by
any person, hut no per uon ot hcr t han a public prosecu-
tor or ot her of f i.ccr f1.,:ner:)llyor sl)ecially nuthorized
by the Attorney-Gener~l in this beholf shall be entitled
to do so without permission."

We shall revert later to the interpretation of the words "trying

any case" but it would be convenient at this stage to consider the

effect of the deletion of the words "inquiry into art! by tne Criminal>-

Procedure (rtmendment) hct 1982, (No. 13 of 1982). Mr. Chunga submitted

and the learned Chief Magistr(lte held in his ruling that the effect

of this amendment was to remove the pow or of a mag;istrate to grant

permission before the commencement of a trial. This is not so. He

never hud that power. The main object of the Criminal (Amendment)

Act, 1982, WAS to replace preliminary inquiries with shorter and more

expeditious committal proceedings. The words "inquiry into" referred

to preliminary inquiries and their removal does not otherwise affect

the meaning of the section.
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lltr. ChungCl'c Gt.:con<.lpoint W:::\:J that t hr- Ewctic'D con fc r c a

discretion which has to be exc r c i.ae d judici'llly arid he requested

the court to indicate the pr-Ln c i pl.c s appLi cu bLc , He submitted that

c on sd dc ra t ion should hovc bucn riven to t hc locus ~t.r:l.nrli of the

applicants who were seekinG to prosecuto tho respondent for offences

in which they had au f f'or-o d no injury. In t ho :"hGl:nce of personal

damages or injury a p r onc cu t or had no loc~ ~!2rli. \Nc shall consider

this point .i Long with tb,· cubm.is e.i on s in r e s pe.c t t hcr eo f of Mr. Muite

Mr. Muitc invit~rt UD to take the opportunity to lay down guide-

lines on the role of the ~ttorney-General when he npp~ar6 in person

or by StaLe Counct.:l ns ~~ cur Lue , we a r c c on f Lde nt that the

At t or-ne y= Gonc r-n L knows hi s I',)] e when invited by the Court to appear

a s ~~~~ cu r i.ae ~i.nd t ba t t hor u is no need for us to provide guide-

Li no s nor would it 1)(; pro pc r for us to do (;0 except nt his request.

\'k w ou Lrl 'iowcvc r- [\r}rI with respect that ~lr. ChunCD. appo a r-Lng as amicus

curiae exceeded his f'un ct ion c of ,1dviGillf~ :J.nd assisting the lower

court on :1 mat t or of public importance when Ill: a sk od the court to

dismiss UlO charges i'g:~i!lct t h.. i\CCU5ed.

'I'hc m.ii n r;rounr.l of aj'l)(~:'l con t a.i ne d ill Mr. Muite's submissions

Wi).s that t hc Lc ar ucd Chief Ivl.'lei r.t ra t o er r cd in law in holding expressly

or impliedly t hn t the "tt:ornLj-UcnerLll'6 consent to prosecute or his

refusal tn prosecute muot precede the ae t t i.rig in motion of the

machinery of privnte pr osc cu t i.ou or a t ll!ilf.;t that the i,ttorney-

Gen_e.!~+ and/orPalicu must a Lw a y e be invol vod in the pr occ 65.

The Chief Magistr.::ltc's dc c i eLon to di26i,L~s all the cha r-g c s an d

di ec har-g o t ho a c cu sc d was, ap pu r-c.n t Ly ba sc d on his conclusion t ha t the

f,ttornl:y-Genern.l had uLt imot o .i nd un di spu t od control ovc r i\11

pr o so cu ti on a,

-- As a general proposition this is undoubtedly correct but it is

necessary to look at the statutory provisions. The powers of the



ittorncy-Gener~l are to be found in fH.,Ct.10Jl 2(; of t h e Constitution

which r8~d6 as follows:
"26. (1) '!'hereshall be an ,\ttorne:y-Genern.l whose office

sholl be an office in the public service.

(2) The ~ttorncy-Gcncral shall be the principal
legal advi6er to the Government of Kenya.

(3) The Attorney-General shall have power in any
case in which ht:': considers it desirable 50 to
do -
(a) to iGsiitute Gnd undertake criminal

proceedings il[:.;ainstany person
before any court (other than n court-
martinI) in rc.:Gpcctof any offence
allvgud to have bc~n committed by that
person;

(b) to take over and continue :Hly such
criminal proccedinrs that have been
instituted or un de r t ako n by ::my
other person or authority; ~nd

(c) to di uccn t i.nu c a t o.ny Gt~tge be f'or e

judgm0nt is delivered nny Guch
c rLmi nn I pr-o c c c d i.ng s i.nstituted
or undertaken hy himself or uny
o t II (; r pur :30n ()r ' I 1\ t h C' r i t Y •

(4) The j~t Lorncy-G\;ncral HILlyrequire the CommissiDtU'r
of Police: to Lnve ati.gnt o '\ny matter whicn, in
t hc [,ttorncy-Gcn •...rrtl':::;opinion, r-o La t e s to any
o II'cnc e , or "',lL:~:()~l ·,)[fetlct)fnr suspected offence,
nnd the Commissioner shall comply with that
r-c qu i.r-em cn t n n d 8h.'111 report La the j,ttorney-
U~ncr8l upon the investigation.

(5) The powers of the ~ttorncy-Gcneral under sub-
I;t;ctions (3) and (4) of t hI c sc c t i.on may be
e xe r-ciao d by him in po raon or by officers
sub or-d i nn t e to him a c Lir,/J; in QCC or-dance with
his general or spocinl instructions.

(6) 'I'h« powers conferred to the ilttorney-General by
paragraphs (b) and (e) of subsection (3) of
this section shall be vested in him to the

• ' • • - - •• >.- ~- -., ,

exclusion of any othur person or :..IuLhority:

Provided that where any o t ho r person or
authority has instituted c r i.mi n a L proceedings,
nothing in this sub sc c t i on ::;hall prevent the
withdraw.:11 of those pr o c o e d i ng a by or at the
instance of that person or nuthority and with
the leave of the court.

(7) For the purposes of th is: suction, any appoal
from any jl.l(lp;m(:;nt.ill tlny c r-Lrn.i nn L proceedings
bcfor~ any court, or :lny questiolls of law

reserved for the purpose of ~ny such proceod-
Lng e , to e.ny vo t her court t aha Ll, be deemed to

j "



- b -

be purt of those proceedings:

Provided t h.r t t he power conferr-ert on the
,•t L01"11 L .y -G tJ n e r 0 1 Ly 6 UL ~e C Li ,)n (3 ) ( c) 0 [ t h Ls
suction shall not be exercised in rl.:l~tion
to any criminal proceedings ur to nny question
of lCIW reserved :\t t.heLn stanco of such a
person.

(8) In exorcise of thc functions vusted in him by
subsections (3) und (4) of this section and
by sections L+4 and 55 of this Constitution,
the /.ttorney-Guneral shall not be subjected
to the direction or control of any other
person or authority."

Under sub-section (3)(b) tho fittotney-GenerRl can take over

and continue criminal prococ<iinfs (oth0r than courts-martial)

instituted (Jrundertaken by any ot hor person or aut hor-Lty and under

para (c) he enn di.r.c ontLnuo any such pr oce cdi.nge at any stage before

judrment. ~ right by any other purson to institute or undertake~

criminal procecdingo can be inforred from these provisions. Section

89 of the Criminnl Procedure Code expr8ssly tonfers the right to

institute cri.mi.noL proceodLng s on any person by mcan s of complaint

to u magistrote Qnd Guction R8 confers

conduct the prosecutiun suhjuct to the
the ril~ht to any person to *_
permission of "any magistrate I,

trying the C;lSU."

Thu s be [01"8 the 1-\. t t or-ncy=Go neraL can control a private prosecution

he must t·,KC it over. Having t:,ken it over he may either continue

it or di acont i nue it by cnt craiu; a !l~ prosequi as provided by

section -~ivof the Criminal Pr-o codure Code. Nowhere can it be inferred

from thu foregoing provisionc th~t the consent of the httorney-

conducted.

instituted or !-,. ' ((I.
• )' j

"" o

Gtneral is required b('foru n private r-rosccution can be

Mr. Chunga referred us to para 626 of Vol. 10 of Halsbury's

La.ws of 1':ngland(3rd Edition) which reads [16 follows:-

"626. Crimes i1uc:tinstthe state. It is the: duty of
the J-'ttorll(~y-Gent!ralto institute prosecutions
for crim~B which have a tendency to disturb
the peaco of the state or to endanger the
government; and no information at the suit
of :my orio but the Attorney-General will be
granted by the (~ucent6 Bench Dfvi s.ion of the
High Court of Justic(; for such [HI of f once s "



- 7 -
rJ.. _ 'I'hr-co f f enc c e w i.t h which tho .iccu ac d W'!S charged however alleg~

fraud ~gainst the public, not crim~G ng~inRt the stota. It may
be noted th~t no provision is ru~de in the Criminal Procedure Code

for ().pr Lvat c prosecution in the HiKh C,.)urtor for an appeal by a

private prosecutor. It may be useful to compare our legislative

provisions with r0spect to private pro~ecutions with the bnglish

Common Law.
In Gourict v Union of Post Office Workers 1978 AC 435 Lord

Wilberforce (n t p.477) briefly considered the r:ight of private

prosecution in England.

"The individual, in such situations, who wishes
to see the low enforced has a remedy of his
own;" he said, "he can brinp; n. private prosecu-
tion. This historicnl right which goes right
buck to tho earliest days of our lq';(~lsystem,
though rarely exercised in relation to indict-
able o f f cnces , .in d though u Lt ima toLy liable to
be controlled by the httorney-Generul (by taking
ov~r th~ prosecution ~nd, if he thinks fit,
entering n nolle prosequi) remains a v~luablo
c onst Ltut LonaL ,;afcguar(lar;:linst.i nert i a or
pnrt LuL'i t y on t h« part of authority."

I;litllro epcct to section 88 of the Criminal Procedure Code

"On t ho baai a of tho se caG'::j the Crown is the
['ro~,ccutorin Lo w i but the Crown must, of course I

nct through someone. No r'mnlLy t hc Crown acts
t.hrourh a "puulic proaccu t or-!' i:S defined in 6.2
of t hc code - see s, 86 of t h- Code. But epeoLaL
provi~ion is m~de in s. 88 to enable the Crown to
oct through a complainant in cases in which a
public prosecutor does not wish to act. In such
ca s.•e the consent of the m.rgi et rat e must be obtained
before thu complainant Can "conduct" the prosecution."

It is of course necessary now to substitute "Republic" for "Crown"

when r~ading that passage.

In Kenya also the right of private prosecution is essential to

coun t erac t at t emp t 8 by weaLthy and influon t i oI people to stifle

prosecutions when offenc~s by th~m are alleged in reports to the

police. The most frequent offences whi.ch become th~ subject of

private prosecutions are assault Bnd trespaBs. There arc in addi-

ticn offenc~s of a minor nature in which the police quite properly



tRke the view thnt it ic not jn the public inter~st to prosecute.

The right of pr iyo.t o pr-o s.o cu tion is 1.1 c on st itut ional safeguard.

In the words of Lord Diplock in the Gouril,t case (supr3.) at p. 498:

"it is a use f'u L con at i tu t Lon aL eaf ogun.rd Rl';o.inst
capricious, corrupt or biosed fnilure or refusal
of LPolice f'o r c o a vau d t h.. o f f Lco of D'ir c c t.or-of
Public Prosecutions7 to prosecute offenders ag ein at () ..;(L I
the criminal low. ,,- Ui twl..

The learned Chief Magistrate in our view erred in complying with
the request of Mr. Chunga to dismiss the charges and discharge the

applicant on the ground that the ;,ttorncy-General na s ultimnte and

undisputed control over all prosecutions without considering how much

such c on t ro L 1:3 e xc rci scd ,

Three quc ati on s now f'u Ll. to be c cn oi dcr-cd ,

1. How should the w or-de "trying the c nse" be

int0rpr(tcd? When does n mngistrute stnrt

trying n c aae ?

2. In consid8ring whether or not to grant

permission has he a discretion which should be
o x .ir-ci sect j u d i c i.n Ll y ?

3. If he hilS such ;:1 d.i scrct Lon on w hn t principles

sh!)uld it be excrci0cri'?

Mr. Chung,';said t hat :\ trial pr csuppo sea a full hearing.

In the context of sectinn 88, howev0r, "trying" we think

must include taking a pl~n. It is we think clear that the

trial of a case cannot start before the accused person is

before the court. As soon as an accused person is before

him in court for the purpose of pleading to a formal,

duly s.i gned Charge a mag l st rat e call pr-o pcr Ly bc described

a s "trying t he case." It is <.It this 6tat~e that an n}Jplica-

tion may bo made for permission to prosecute. If in the

absence of the a ccu sed pe rson pe r-m.is sf.on i L'i purportedly

granted to a private prosecutor to cQnduc~ a prosecution
\
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the power to grant pprmission c~nnot be taken to hAve

been exercised by 11 mag i st rat c t;ryin~ the case. Such

permission i~j premature and us both Hr. Chunga au d

Mr. Georgiadis submitted, it is null and void. Hence

the magistrate before whom the trial commences is at

liberty to disre~nrd it and make his own decision to

grant OJ' refuse permission.

The ypplication in the present case appears to have

been made at the time when the complaint was before

the magistrate. Whether or not this is so the record shows

that on 30th November, 1982, Mr. Muite applied for permis-

si on to prosecute and asked for me nt i.on on 6th December.

Permission wa s gran t ed and it was not until 14th December

th~t the Recused appeared before the court and the charges

were read and explained to him. Th~s when permission was

1':iv81llo Mr. Mui t.c to conduct the prosecution the accused was

not before the court, Mr. Aswani was not therefore trying J

.,E.'

the case an : he hn d no jurisdiction to grant or refuse .%_Q'~
permission. The Chief Magistrate before whom the trial

st"rted was therefore free to make his own decisiQ.l1..to

grant or refuse permission. He was not being asked to

exercisc an ::IJ)[lull;ltv jurisdiction to reverse a decision

of I). 'Gonior re si cte nt m'tgiDtrate. Havi ng held as he did

that he hnri no j ur iadi ct i on to interfere with the decision

of Mr. AswHni to grant permission there was no basis for

his decision to dismiss all the ch~rgeG ond discharge the

accused.

2. Discretion-..;;...;.....;;.-----
It was not disputed and we agree that in deciding

whether or not to grant permission to conduct a private

prosecution the magistrate trying the caGe hos a discre-

tion which should bu eX6r6is~d judicially. Although he
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had before him the .swor-u complaint of t he two councillors
an d the charge s he c, t; t here is n ot hi.n.; in the r-ccor d of the

prosent Case t.o Lndi co t e e i t her that the Lea rned senior

resident magistrate approci~ted that he hnd this discre-

tion or that h~ made the decision in the proper exercise

of his diserction.

3. 1:rinciEles to bo_~pli~9.
.vhen an ap pLi ca t i on is mnde under s , 88 to conduct

il prosecution we think that the magistrate should question
f·the applicant to ascertain whether a report has been made

to the Attorney-General or to the police and with what

r'·cult. If no such report has been made the magistrate

may either ndjourn the matter to enable a r~port to be

made 'lnd to ."1wrJit a decision thereon or in a simple case

of t rccpc se or a.'j[3<lult proceed to grant permission and

notify t l.c .po Li.cc of that f act ,

An exampl~ of the 0xAroisc of discr~tion is to be

found i~ the C."1se of Riddlescharger V Robson (supra) in

which Ihc r . ::ld<::t1tnl:·:n;i.,str:ttl'e;r.l.nt.cd pcr m i srrion to a

pr Lv.r t c Ln di vi duaI to conduct a p.rooccut Lon in default

01" the fl.ttorney-Gont.~rCl]doi nr; eo , Forbes Ag. P said (at

J). 843) -

liThe lC:.'1rnedresident map;iGtrute in a written
ruling not0d Lh~t the attorney-General had
prov i ous Ly declined to: insti tub: the proceed-
ings, but cxpr-car.cd the hope t hu t the attorney-
genor~l would GCO fit to undertak~ the conduct
of them. In default of the nttnrney-generul
doing so the learned rnap;istr'll.c r-u Lv-d t.hi t
the appellant should have the ~onduct of the
prosecution, and the appcllunt did, in f~ct,
through his counsel, conduct the pr occcu t aon ;" \.//'

The on~i8trate should also ask himself. How is the complainant

involved? Wh:\t i[j his locus standi? Has he personally suffered CIJ'-;P: (/
•• ,!.-I,,{ r~· . ;.i(,) &

injury or damage or is he motivated by malice, or political considera-

tions? In the present case it is all~ged that thc public has been
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de I'r ou dc d , No C-J.GC ci t hcr in Eug La n d or Kvny a was brought to our

notice in which ;1 p r i.va t c llf'OSecutor ha s prosecuted on behalf of

the public interest. To proo~cute on behalf of tho public is to

usurp the functions of the i\ t t o r ncy=Gc nc r-c l , Mr. Georgiadis drew

an analogy between private prosecutions and prerogative orders.

An applicant for :t pr-c r-og a t i ve or do r such as certiorari or mandamus

must s h ow a su ff i c.Lo n t Ln t c r-o s t in m.ik i ng the ap p Li ca t i on , As

Mr. Gl~orgindi:::; submi.t.t(~d;l. fortiori i::; t lri s n e c c a sn r-y in a private

prosocution whero the liberty of the subject is involved. Lord

Denning t.r i e d to e t r e t c h the meaning of "sufficient interef>t":

"Every responsible c it i.z e n "he writes in his book
''l'hc Discipline of Law' a t p. 122 "h:'18 an interest
in seuing the law is enforced; and th~t is ~ suffi_
cient interest in itself to warrant his applying
for ccr t i or ar I or mandamus to ac e that it ii(, enforced"

The HOUGCof Lords t hou gh t Lord Denning w o n t too far. In the

Q~!.£! case (supra) ,:It p , 477 Lord IVilberforcl: said

"It can properly be s:tid to be :1 f u n d ame n t a L
principle of English Law that private rights
C;,11 be ns ser-t od by individuals, but t ha t public
r i r-h t s c= n only be ~l~.,:crtcd by t h.: J\t.t..orrll)Y-
Ct.JIII:{'bl 116 r o pr e nenti.ng t he public!"

Prero[';iltivc r omcdi e c au c h a s c c r t i or-nr L, mondamus and prohibi-

tion arc of course not nvailablo agninst privilte individuBl~L but

only flgainst government dcpn r t.me n ts or any person or body set up by

statutory authority ctffecting t.hu riLhts of individuals.

Even if it be t r-uo t h.it "very citizen hn s sufficient interest

in Geeing that the law is enforced it docs not follow that every

citizen has a sufficient int~rest in conducting the prosecution

of another citizen for nn offence which lias cnuced him no dFlJnage or

injury.

The: complainants were at t h-. ma Lc r i.uL time councillors of the

City of Nairobi. The land belonged to the City Council of Nairobi.

Being councillors did they have a sufficient interest? Hnve they

personally suffered eome damage or injury? These arc matters which

should be considered in thE:: present. casc.



\:ie hove found tlu.,L Lhc' pcrma c sd on w h i.c h fvlr. Aswani purported

to grant W[J.i3 null ant] voi d ··\nd t ha t t h» Chief ~1agiGtrCl.tc, e rr-e d in

dismi~Ging th, chargeu and di3char~ine th~ ~~cu~cd ~t the requcot

of Mr. Chun,t.Cl on tho c;round t ha t the IHtorn"y-General ha s ultimate

and undisputect control over nIl prosecutions. His order must be

set ;lsid(;.

There rrmnins the complaint by which the proceedings were
instituted and t he formnl c ha r-g o e bi&:ncd by t h« :,enior Resident

Magistrl1te to which t he respondent ha s pleaded not gu:ilty. It is

not for this cou r t to grant or r-e f'u se pe r-m i s s i on , The applicants

are at liberty if they think fit to apply now to the magistrate

trying the cuse for permission to conduct th8 ~ro6ecution. The

accused s hcu Ld b o p r c oc n t, Tn considering w he t he r- or not to gr an t

permission tho mi'gi:3troltc., r.h ou Ld b oa.r in mind our views on the

e xe r-c iso of h i s d Lcc r c t i on , It is u nd c r at.c oo t hut since the c hnr-g e s

were dismissed by the Ch i o t' Magistr.lt(: .inv ce t iga t i on s into the matter

a Ll.c god in t he c hn r-ge s have bCGII Ln st i go t od hy the At t cr-ncy -Ge ne r-eL

but we arc not. awu r e of t.hr. r c su l t of t!'lC:S(; investigations. In the

event of permission being g rnn t e d the fl.t i;orney-Gcncr;ll of course

has the power to take over Lh() prosecution an d either continue it

Dllted at Nairobi this 12th day of July, 1983.

II. H. SH1I-'SON
J1JDGE

~.•.-.--'-. . " ..

S. K. S!l.CHDEV1\
JU J)G1';
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