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Elunc . INTRODUCTION

- T do not wish to write a long preface. I wish merely
explain the history of my subject, the scope and nlan

3 DQ :F:_,
~ of this diseertation, and the objects I have in view.
L

A " ' The aim of any dissertation may be summarised as
E;_ followe, viz,, to draw attention to a particular aspect
’ of the lay; to raise issues and pinpoint certain anomalies
in it; to offer constructive criticism; tno disae;t and
T:'vlay bare' shortcomings in it; to trace the development
Qf certain concepts; to act as a catalyst for other
researchers by generating their interest in a particular
field." If this dissertation succeeds in fulfilling

any one of the above, then I would claim that my attempt

in this field is justified.

I would at this juncture advance my reasons for
choosing this particular topic. First, there has been no
uork'hr-rcsgarch as far as I know concerning ' benami
transactions! in Kenya or East Africs. Secondly, since
no resesrch has been done it is as @ result an untrodden
area, an unexhausted field and as such provides an

cpportune opportunity for originality.

The dissertation will centre on various aspects of
the benami transactions. In order to understand any
cancept in any discipline, it is mandatory for any
researcher to undertake an in-depth study of the background
of the concept. Thus I propose in this dissertation to

trace the history and development of this concept, this
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~lpt ia normally atributed to the Indian Sub-Continent

5 &
<1t 13 from that premise that my research will hbegin.

ﬁhenami trara~ct!nn, how they are created, how they

8% =
e proved and the legal effect of & benami transaction.

S A section will he devoied tc trace the development,
- ;ienqnition and application of this doctrine 1n‘Kenya.
This will invelve en examination of the religious, cultural

gocial, political and legal set-up which influenced or

paved the way for the applicaticn of this (benami) institution

in this Country. In India, benami practices sre accepted
ag being part of the customs of that country and hence
customary law is involved to justify the legal recaognition
of this institution. Further, in 1882 the institution
received legislative recognation when the Indian Trust

Act was ﬂagtig: In spg far as Kenya is concerned the Jurdges
have been vagu;: they hlvp’qnt specified or mentioned
authorities whi;h support the recognition and application
of this doctrine in Kenya. In effect, they have made
neneral atétemnnts that this (benami) was part of HKenya
lay becéuae it was part of the personal laws of the

Hindus and Muslims in India, and by the same token uwas
part of the personal laws of the Muslims and Hindus of
Henys. Is this the correct position? Is there any legal
basis for the application of this doctrine in Kenya?

Is it part of the received laws of Kenya which by virtue

of section 3 of the Judicature Act is Kenyan law?



;fijnltc some of the guestions which this dissertation

%o answer.

xfiicciai attention will be directed to slucidmte the
ri't;n of this doctrine in Islam, and to examine the
ﬂittlf gny fér its application under Islamic lsuw.
;ffyuuld involve a tentutive research into sources of
:;3??9 law, mainly the fQuran','Hadith' of the prophet
: 'Sunna'; 'Fatwa' that is lepal opinion and Islamic
“figfﬁunk. generally in en effort to extract the truth
f?ﬂéﬁgggrda the docrtine of benami and ite

_@?_!yp! in Islamic jurisprudence. I have particularly
:ﬁnoked at this espect of benami transactions in Islem,
%3", various reasons which amongst othere is the state of
!gpfuulnn prevailing in the recognition and application
4€?§f the institution of benami in Countries with Muslim
f;jnbjactl. Secondly, being a Muslim, I find myself capable

}find morally oblidged to put the *'record clear'.

The doesrine of benami in ite operation is affected
%ht 8 number ofother concepts for example the doctrine
of estoppel, resjudicate etc. It is slso within the scope

or purview of this dissertation to analyse the benami doctrine

TFRIF T = e R

and its 'relation' with these other concepts.

&; I aleso propose to draw a comparison between this
ki doctrine and other similar institutions in other legsl
systems such as the English Trust, Customary Law Trust
and the trust notion under Islamic law including the wakf.
F;'Thll would help in enhancing our understanding of this

concept (benami) as through comparisons with other



utions would it be more apparent to note the
inctions, gualities and peculiarities of the benami
tution viz-a-viz the other institutions in the

e legal systems,

' Finally, any research wonld be incomplete if

does not indulge in an examination of the merits
éemarita ocf the subject in question. It will therefore
*Sligatarv for me to analyse the advantages and
irtcomings, if there are any, of benami transactions.

d the dissertation would conclude with 1nferencc§,
f;jugglutiuno and recommendations deduced from my study

 of this concept.
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CHAPTER ONE

“H137DRiCAL"aAck3énbho |

) éu sav. Nathuni Lal ‘in hie buuk " Law of Benami

factlnna " gtated:

M:" The ward benami 1- nf Pnrsi-n origin made up
i:?%;m words " be " and * nam" maaning " no name"
that is nameless or fictitinna. i
ﬂﬁiliiﬁiFL,/1ﬁiﬁis'bnOK“fwﬁrinciﬁles of Hiﬁdu Léw;zk
| : ﬁiitifdtes#tﬁé'aémn:éxplhnatign as the above, for he
ﬁg“ Beye: Theve ers fwh

" The word benami is a‘P:ruLhnunnmpnundfiubd;~ﬁa¢;“
up of ‘be ghich means without and’nem”which means name.
It meane literally without a name, and denotes a
transaction effected by & person without usihg his oun
name, but in the name'ar anather, " B Rl

‘This da?initiun by Mulle is the lccepted definitinn

'?5 ﬁi far ns ﬁtﬂya is concurnad, For it is expreualy
égtté and ?olioéi& by Jultlca Harrin in the impurtant

lﬂviﬁ@fﬁQWallﬁ'v:usrvaﬁé Thus as far as the meaning of

Bf this to:



%Eﬁiﬁaﬁiiis concerned it is genmerslly aceepted that the
‘Riigﬁﬁitema from the Persian language and that it means
& .

. naneless, fictitioWs or = sham.

A benam!i transaction caﬁ grise in t&e pringciple

fi situations viz., (1) where a béiaon buys property
'iﬂ-lg.the name of apother for his oﬁnvbgnefit with no
l;tent to make that other tﬁe benéficiarv thereof, and
(2) whern a percon buys the property in his gun name but
conaequ-ntly transfars it 1nto the name of. anather

person but retaine the banaflclal interest thgrein.

Benami ¢transactions are not confirmhed to
purchases only by one person in the name of another it

£8n alsq invalve leaqea. mortgages ctc,

«. Thare are two main parties in s benami transaction,
namely = ' benamidar' or pensmidar and 'henamides’.
The benamidee is the beneficial owner that is the pergson
to ‘whom the property in guestion belongs (the resl pwner)
Further he normslly provides the gconsideration ta'buy
the property in ouestion. The bensmidar on the other hand
is the person in-whose name the property is purchased.

He has no benefiecial interest in the property. He

is in effect a party to the transaction in name only.

. The concept of benami is a peculiar feature
of India's Jurisprudancs:thys any‘detéilnd diacuasidn
of this topic haes to be exéhined from that premise., It
is very difficult if not impossible to trace the precise
period or time when this concept first ;marged. But
for purposes uF'this dissertation it will suffice to

say thaet the concept is of ancient origin. D. Derett,
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.'Haéﬁami transections, that is to say purchases

and transfers in the name or nominally for the
benefit of,or other then the real beneficial
* owner, are of great antiguity in India.

“ﬂﬂ. Nathuni Lal, in hia banksstates. in the

pr reface to the first editinn that:

-H':” The exset inception of the practice of
"~ benami is not known but it is agreed at
all guerters thet the system hss been in
vague from time immemorial seeesseeIn India,
. Benami has been commonly practised both
by Hindus ss well as Mahamedana since the
olden times", : ;
Thus the benami dogtrine is of such encient originsl
%” s0 as to pess the test lald down by Sir Henry Maine
to gualify being a well established custom snd therefore
3 a lew. (Bir Henry Maine was of the view that law is the
customs of the people - he belonged to the Historicel
Sghool of juriuprédun;e. Benami concept falla squarely
in this categury as the dnctrine started as a custom
and has -now been given legal recognition), In fact it
was stated in tha ﬁiﬁ”t?:ﬂgti*ﬂwhan w ‘Bhole N:the “that
benami traﬂSactiuna are’s custom of the countty (Iﬂdia)

and must ba rteugniued 3111 utherwiae ardered by 1w,
After the Brﬁtgﬁh'Cnlphiged India in the k!ghteanth
century and established their legal system, the notion

of benami came to be noticed by the courts as early



&

778 in the cese of Depgdam Tillggk geg; g §gri Hari

gﬁern £n Mr, Justica Hyde'n Nutea, the dnntrina

tnted as ?ullawa._"

@53;9 mere personal demands, such as Bengel Oonds,
_courts have upan considerations. determingd that
Vgtiﬁn,may he brought in the name of &he person

gy namé ia}nﬁ,thniinnt:umgnt. though it should

g proved thet he had no resl interest in it. And

”t cuurt had so far camplied wlth the gnnaral practice
t? thia cauntry uf uaing the names uf uther persnnn in
ncra peraunal demanda. thut ia, in muny cases the plaintiff
| snd recnvered on a nnte not 1n his own name but in
other name, giving evidence that the trenssctlon was
really nta;fiugh‘rui[;ngtaﬁgg thet the money lent wes
his, and that he took the bond in the name of

: another, " | | | gt

g‘ This 1n‘;uctfinyﬁﬁni0f~tﬁe‘eérliest éaaés where the

doctrine was recognised,

" oas far as evidence guea, for there wEs no
- proof of the deed, the transaction is simply
g8 benami one, in the name of the complainant
but in truth, for the bhenefit of another, It
may be for religions purposes, but the
guestion whether the court will recognise
. 8 benami trusteeship ' a trust upon a trust
- does not arise. It being once estasblished, then
that the transaction is benami, the circuatance
_gf the receipt being in the name of the
complainant proves nnthlng. that being in
accordance with. banami usage, " ,

Moreover, theAJUQ1c131'sum@1ttge qf the pblvy council in

the case of Gopee Krist Ggggin Y Gungg Prasad,g ﬁué@WﬁLﬁ%

authoritatively stated:



- " It is very much the habit in India to make
Purchaae: in the name of others, and they must

be recognised, and effect given to them by courts
except so far as positive enactments stand

in the way and direct a contrary course.”

e
¥ on i

e tbave cases depict ‘the davelupment and racognitinn

ﬁ;ﬁlnami transactions in India. and 1t ia clsar that
‘.m gy
‘ uere to be recegniaed aubjact tu atatute law

ud if they ere 1ncnnaistent with any written law
pYer

,*h- caurta will declare them 1nvalld.

.. 8imilar sentiments unravagain expressed by the
~ privy council in the case of Mst, Bmhuns Koonwar v Buhoree
k. htl%n where it declered that:

v ; : St

2 " It is well known that benami purchases are

h common in India, and that effect is given to
them by the courts sccording to the resl
intention of the parties. The legislature had
not, by any general measure, declared such
transactions to be illegal, and therefore
they still must be recognised and effect

~given to them by courts, except so far as

positive enactments stand in the way and direct
a8 contrary cause."

In 1882 the concept of benami was sanctloned by the

Legislatiuve in India, when the Indian Trust Act was
; ie ..
enacted. Sections 81 " and 82 deal apecifically with the

nbenami dostrine, Another Act, the Indian Transfer of
property Act of 1882, by analogy, can be said te have -
given legislative recagnitien te-the pntiéwsaf hcﬁami

in that section 41 providess

" Where, with the consent, express or implied of the
persons interested in immovable property, =
person is the ostensible owner of such property
“and transfers the same for consideration the
transfer shall not be voidable on the ground that
‘the transferor wes not suthorised to make 1t:
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;Vprpvided thet the transferee after teking

. ressonable care to ascertein that the

.. transferor had power to meke the transfer,

" has acted in good faith,"

fﬁ@ﬂﬁ@g the concept of benami transcctions is a
iﬁnnnnn ' practice and thus one csn with a sertain
'“;;ure of certainlty arrive at the conclusion

m?at the aim of this anactment among others was to
ercome cpr*ain problems that can arise in benami
ﬁfituatinna. Mulla D F., comments in respact of thia

Etinn that " uhere a2 benamidar (ostenaible nuner)
ells mortgages or otherwise transfers for value

-_Tffﬁparty'helﬁ'benami By him without the knowledge
tiln? the real owner, the real owner is not entitled
'?L_tu have the transfer set aside, unless the transferee
~_had notice. ;ctual or conutructlvc that the tran;fsror

e was merely a benanids:! Thcrefare ae 1: seen from

the foregoing, e bnnamidagvyay anly rccovar thc
property ( by nlptiﬁg aside the transfer) if he can
prove that the third party had direct or constructive
notice as the existence of circumstencee which cught
to have put him on an inguiry which if instituted would
have led ts the discovery of the real title, For
example, it is the duty of & purchaser not, merely to
ascertain in whose name the property stends, but alsc
to ascertain who is in actusl possession of the
property st the time of the sale tc him. If he fails
to do esa, and it turps out that the real owner,
and not the benamidar, was in possession and receipt

of the rents of the property, he will be deemed
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"At this stage it is important toc note that the
_x'Vihidaraihfa“nnm! lender, he has certain rights
i*ﬁﬁfdutiea which will be anzlysed in a later
‘ehapter (ITI).

This covers the development of benami transactions
%j;in Ihdia. The ldw and the courts recognise and. epply
B benams concept to the present day. At this juncture
'qf is important to note that this concept of benami

Lfi commothb;buthttﬁe Hindus and Muslims in India.

Mulla aays°15

" The practice of putting pruperty into a false
name, that is, the name of a person other
than the reel owner is very common in this
country, and it exists as much among Hindus as
among Mohamedans...... Senami transactions
among Mohamedans are mare commonly known
as furzee",

Iin Su'far»asfﬁcnya is-cnncsrned. it is apparent
that the notian came (tn Kenva) ulth the Indians., The
Indiana firat came to Henya at about the time of the
conatructinn nf the Kenye - Uganda Railway in 1897,
The history of the Hindu Family law appliéétion in
Kenya uilllhalp'tu reveal the development, recognition

and application of the benami doctrine in Kenya.

Slnce the cuncept of benaml forms part of the

peraonal lau of the Hindus.

In this respect, the first nrdinance which marks

the application of Hindu family law in Kenys is the
v '



1897 Order-in-Council which espplied the 1865 Indian
i , 16 i
Succesoion Act to Kenya., The 1865 Act was enacted to

Vh .

gpply to Christiasns in India. Section 331 of this

V%hie Act was applied to all; that is, Christiéha,
;iﬂualims. Hindus and Buddhists, 7

17
made an order in council to rectify the mistake, This

order did three things:

1. It restored section 331 to the Indian succession
' Act and consequestly the Act was no longer
applicable to Muslims; Hindus and Buddhists;

2. It provided that the Hindus® matterss of succession
would _he governed by the Hindu wills Act of 1870,
and;

3. It provided that the Probate and Administration

B Act of Indie would apply te Kenya in respect of

of probate and administration matters.

i This wes in effect saying that the Hindus were to be

governed by their own perscnal laus. Thus henami

doctrine is part of the law of Kenya because it is a

part of the Hindu family law and the 1898 Order-in-Cuuncil

is the legialative basis of this doctrine.

" In so far as the Muslims =re concerned, the ’
1837 Drder-in-cﬁﬁncll also pravidéd that the
Muslims were to be governed in personal matters by the
Islamic law, and the case of Shallo v Maryamla

fotms the bmsis of the agpplication of this doctrine
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HE hs
In B0 far as the Muslime sre concerned, the

0 der-in Council =lso provided that the Muslims
uftgfbe goverbed in peraunal matters by the Islsmic
’;I'Ind the case of Shallo v Marygnlafurms the
’f;a*c; the applic=tion of this doctrine to Muslims
?in.nya. (N.Bs chapter two deals specifically with
pﬁ‘it&nn of the doctrine in Islam and the

PR - 1
hapter cnnsidera whether ‘the benami notion is part

,T. U §
; tha Muslim perecnal law).

 The cnncspt firet received judicisl recognition

kthe natter of o ueati~grnrder of the grugcrtiea
e decessed wife o

gggnt S§ingh 8/o0 Atma Ram.19 Jagat Singh deposed that

“he had, out of his own moneys bought properties in the

_J.3§n§me of his wife, then d2ad, and he sought a declaration
Liﬁ’V!ﬁét the properties were held by her as his nominze and
. for a vesting order. Sheridsn Chief Justice, taking
”.ijf;tu account that the parties were Hindus, and that

g there uai no intention on the part of the hushand to give
E $ha properties to the wife beneficislly, made a

vesting order as prayed.

This case was followed in 1951 by the case of the

Eastate of Lglitaben. DHere & Hindu hushand, claimed

?LQ
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i{t he had bought, out of his own maongy, certain
ilpsrty in the name of his wife, who had subseguently
fled and he sought an order that she had held it as
v-inae for him and a vesting order, An order was made

';g.praved.

» It is impnrtant to note that in neither af theae
niea was 1t held that any presumption of advancement
“p,the\uife maavraised, nor was any evidence called
Ti;tﬂ rebut such @ presumption, It le my contentlion

that it waes. generally agreed, as can be deduced

~ from the Jjudgement, that the transactions in these
?zkcaaes“uere benami and thia,ié why no evidence was

. talled to rebut the presumption of advencement,

The concept wea first specifically gpplied in the

case pf Bishen Singh Chadha v Moghinder Singh and

Angther. l‘In this cese a Sikh fasther purchased lend

L‘ L
B
|-

By

in the name of his infapt son. After sometime the

son contracted to sell the same to @ third party. The
father. brought this action to claim the land

alleging that the transaction was benami. The son
argued that he wes the beneficial owner and that
thgﬁdpctr;ngvgf advancement should be applied,

The court held, that " no presumptien of advanmcement
arises in Kenya in favour of @& Si&h son of a Sikh

father by reason of the father having paid the




;i i v M
yase price of property situaste in Kenya and

h ig : s i 22
i teken a transfer thereof in the name of the sond
FEhis : '

*po&rt was of the view that the transaction was
pent

| ari snd the son wae @ mere benamider.

P ‘

This case was followed by the case of Shallo
ah?suhich is the first case in 1ﬁdapembvﬂéﬂva
ecognise and apply the donirine, In this case the
HE ‘niiff brnuéht an action againat nis ex-wife, praying
uan erderideclaring him to 52 the owner aof zertain
premises Iin Mombasa which were purchased by the
platntiff in the name of the defandant during the
| nsistsﬁce of their’hn:riigl. He fugther claimed the
transfer of the premices to himself, the parties werec
j;ﬁunlima and thl-plainflf? cialmed that he provided
%;the purchase money fnr‘the premiszen and that the purchase
:fin the name of the ulft‘wag a benami transactiang
alté;natl&ely 2hat there was a resulting trust of the
k pruperfv in his favour with 7o presumption of sdvancgment
to the defendent. The court upheld she contentlons of thew.
of ihe plaintiff, viz,, that itne transaction in guestion
was ‘a benami and that the notion of berenl formed poot
of the Kenya Muslims perscnsl lsw &5 1L was & part of
the personal lew of the Muslim of Indies; secondly that

 presunption of advancement did not apply.

?‘v‘ 3:-5-( .:v..t-.;

‘;rlxahave is briefly the hiatory, development and

op lcit!un of the doctrine in Kenya. The case of

18
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o v Maryam, thus is the basis for the application
; this doctrine to Muslims in independent Kenya.
jthil stage it is appropriate to pose the following
'?;:iian, viz, what are the objects and causes of

benami transactions?

_ Most writers are uf the view (which is incidentally
vggjshared by Jjudges) that the main cbject of benami
fi ignsactinns is to perpetrate fraud. Mulla D.Fe, in

. his book ' Pringiples of Hindu Law' deciares:

" Jut many transactions (Benami) originate in
+  fraudy and many of them which did not so

nriginate are made use of for a fraudulent
purpnae; more espe2cially for the purpose of
.keeping out creditors who are told when they
came %o exscute a decree, that the property
belongs %o the fictitinus uunar, and cannnt
be seized."25 :

- Sir George Campbell, late judge of the calecutta High court
. gakes the #eme viaufaa‘Mullu in respect of the object of

benami transactions for he states:

" benami transactions have invariably their
genesis in dishonest and fraudulent desirpe.ecees”

26
“Thia at first appears to be 3 cnntgad;ctury atance, for

the judges ars more or less certaln thal henanmi
_trasanctions are used as 2 clock to enhance fraud and

in a way explain the courts carefull approach in
casas‘dealing u;th benami transactions. But, navertheless the

cqu;tq recngnise the validity of benami transactions.

However, this is because there is no law which bars ar
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ut it is important to note that the court will not
; §§;nuch @ trensaction where there is a2 dishonest

;';gunulent intent,

“iurtﬁer, in meny instances, the cbject cof henami
f ;§sactians has been found not to he for the ecle
gée nf freud but for other lawful purpoees. Sir

» 3;ick PDllDCk27 very ably and convincingly

stated:

" yith regard to the morelity of such benami

- proceedings, all honeat men, hoth in the

East and West, are agreed. No honest European
who knows anvthing of besiness will pretend
that the practice of benami system is

unknown in the Western countries, Uonveysnce
forms after the old fashion are no longer
possible in England, but collusive and
friendly bills of sale over stock-in-trade

or other movable property sre far from uncommon
gnd I am much mistasken if something very like
benami does not go on among professienal land
agente, to who land is merely a commodity

-of speculative purchase and sale, and whose
floating liabilities often excerd their
available resources.”

Thus, contrary to the popular view that benami transactions
are used to mask fraud, there are scne just{gble lawful

; objects and & discussion of the causes which lead

\ to the evolution of the baném; doctrine will suffice to
demonstrate this even more clearly. As earlier stated,

the cnncépthnf>benami is & peculiar feature of the

Indiansub-cnntinent and as such it is imperative

that we study the Hinu society to ascertain the reasons
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;fg%tféd to the development af the doctrine.

1Tigiu '

““In the Hindu Soclety, the family was charamteristically
gftriarchal. Each family was a complete unit in

{? self controlled by the eldest living ascendant who
i@i;’called the 'Grihpati'. He exercises control

ﬂbver those who were under him, and their property.
f'Thus 21l the property of the family regardleess of
;i&uho acquired it, stood in the name of the ' Grihpati!
ié;ghn awned it ahsplutely., With the advent of mu&erniam
}T;.this set up was slightly changed as individuslistic
ﬂ*,.cnncaptu began to crop up. The practice of the
'Grihpati’ owning all the family property absolutely
was also affected but was still maintained in a
different shade, viz,, fhe property was still bought
in his name but he didn't own it absolutely, instead
it belonged to the whole family,.In this Hindu family
@: set-up the notion of benami daveloped; since the

g interest of individuals in the family were not

separated g.g. a hushand not distinguishing his interest

from those of his wife or his son, bought property

in their names.

The desire to keep one's property in the family
hands in perpetuity for one's descandants’
benefit is another reason which led to the
development of the system of benemi. Une achieved

this goal by making settlements for religious or
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haritable purposes. A provision of property for
'.;1giuus or charitable purposes is not affected by

rule against perpetuity.

Eince if a Hindu buys property in the name
}ﬁf his wife or =on, thew property (beneficial interesd)

fii not vested in the wife or son but in himself,

Similarly, if he buys property in the name of

len idol ( which is religious under Hindu law) wheom no

;xana except himself has the right to worship, the

property then, is not the property of the idol bat the

. property of the perscn who purchased it. And ss @n
5 end-result he sucures the preoperty to remain in the

| family in perpetuity.

The Hindu Community wes essentially = mele dominated
community, Women had a limited role tec pley end in fact
it was belived that a woman's place ig at haome., With
the advent of colonlalism certaln systems were introduced

in India, which smongst pcthers included the !Parda System'.

This system renuired the owners of property (land) to
appear before the courts of Justice, in Revenue Courts,

in the office of the collector and before the Registrar in
connection with such property. Women who owned property
but who could not appear in such public places because

of the 'taboo' which restricted femsle participation

in such matters, put their praoperty in their hushands

or other close relatives names who appeared as the



B tovmers' of the property whenever the need arose.

A Again, a closer gtudy of the Hindu Community revealc
another reacson that led to the creation of benanmi
tronsactions. The Hindu Commmity is essentially a.
o class community, with the mriests *Brahins' ranking
highest and the 'untouchables' lawest, There were alsc
the landlords or "Zamindars" and peasants. The
peasants, normally cultivated the landlord's lande

on tenure bacis. At times one 'Zomindar' would take
land from another on tenure basis,which was regorded

as a subordinate tenure normally given to peasantisc.

S0 in order to aveoid the indignity and shame

that accompanies the holding of such subordinate
tenure, the 'Zamindar' would take the subordinate
temure in the naome of his cervent or relative, who

held the land in name while all thé benmefits that o
accured from the jand went to the 'Zominandar?t.

Indiats past history, again reveals yet another
recson that led to the development of the benanmj,
e
concept. In the words of Sir Iredrick Pollock.

& "Proctice of thic kind naturally zrew up in a
B gtate of society vhere there was an appreciable
\ risk from one generation t6 another, of hostile
ke congquest or confiscation. And having regard to
; the political state of India before and after

the short-lived prospexfis of the lloghul Impire,

there is no wonder at the frequency of the

tWwangaction by some supposed innate love of

gecrecy in the minds of oriental owersc of

Eroperty.”

. 29

Ihlla™” gives two other reasonc that led to the
rractise of benami, namely:

"This practice (benami) has arisen partly fronm
superatition - some persoons and come names being

A



t;’&%ﬁed as lucky and others ss unlucky. Partly
o the practice is due to a desire to concel
y affairs from public observation®,

'(Peourt or government offices, so they fall
;'thgn.nution with a view to avoid difficulties,
‘f'. benamindar appears as the apparent owner in

&

fﬁr before other government gfficials to represent

i;il concludes the discussion of the causes that led
Lﬂ. development of the benami concept, and one can
f{fiably arrive at & conclusion that fraud is not the
ly reason to the evolution of this concept. Next, will
| examination of the circumstances in which the

1  mption of benaml is evoked in Kenye and India.

’g“As far as Kenya is concerned, two cases throw light
kﬁiaapect of the situations where the doctrine may be
boked. The cese of Bishen Singh Chadha v Mohinder Siggh
ind Annther.zluhnte facts eppear sbove, the court in

his case was of the view that in cases involving Hindus
here .2 father buys property inthe name of the son a
ebhuttable presunption of benami cen be imputed. The

gpcond case, is that of 8Shallo v Maryam32 where the

purt was of the view that between a husband and wife
O

21
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perty bought in the name of the wife resulted in &
ih{buttable presumption of benami in favour of the
_ husband. Provided it be esteblished that the husband

~ was the spurce of the purchase maney.
A

The same position pertains in India, for in the

. zase of Sure Lakshmiah v Hathandarama.SBSir John Edge

f stated:

" There can he no doubt now that a2 purchase
in India by & native in Tndis of property
in India in the name of his wife urexplained
by other proved or sdmitted fact 1s to be
regarded as benami transaction, by which

the heneficial interest in property is in the
hueband, although the sstensible titie ise
in the wife."

This position was restated in a number of other ceses
34
for exanple, in the case of Mohamed Azim YV Seiyid Mohamed

where the court held that " Where it is once =stablished that
the saurce of purchase money follows from the husband
for the traéactinn gtanding in the name of the wife, the

transaction 1s benamil?

Re regards purchase of property in the name of
the son,by = Hindu father in Indias, the presumption of
Hindu lew is 1ﬁ favour its being 2 benemi, If the son denies
that this was a bgnamilpurchase and alleges that it was
the intention of the father that he uhcul% be the
heneficiel omnef, then the burden of proof, iiés an

him to prove the intention. As far as the purchase in
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the name of s daughfier is concerned, the position is not
very clear, there are some contradictéoy dacisinns;raome
holding that sugh purchase is benamzsother declining

to hold 50.36 Lastly, purchese of ﬁrnﬁirty in the names
of relatives, for example grandshild; nephew, sometimes
' alsp raises the presumption that the purghase is benami.
) In order io prove the existence of & benami, one
rhaa tn&éhtabllah certain facts, auch,QB intention of the

/

{parties to create s benami transaction. Intention of the

%partiea is uQed as a 'yardstick' to determine whether
/

/ a given tranaéétion is or is not benami., This is a common
‘ approach of fhe'Enurta; for the courts, in any trensaction
be it contfact, insurance, or any other, const¥fle the facte
and ciecumetences in such a way as to give effect to the

parties intentions.

Anpther important fact to take fntu consideration in
determining whether a henami exists is the s@urce of
purchase money.‘In this respect we have to consider as
between the two adversary parties, who supplied the money

\ used in the purchase of the property. The importance of
the source of mdney cannot be underestimated and one can
note this from the Kenyan cese of shalle v Maryam where
the court wal greatly influenced ta reach at the decision

it came to by this fact, In Dharam das v Shyams Sundri

Devi ?73 Privy council decision, it wes sald by Lord Campbell:
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" What has been relied upon, with regard to
a portion of the property has been chiefly
that it is purchased in the name of one member
of the family and that there are receipts
in his name respecting it.... We have heard
from the highest authorities,from the
authority of Sir Edwerd East, and Sir Edward
Ryan, that the criteriom in these cases
in India is to be considered from what source
the mnney comes with which the purchase money

ie peaicd".
fowever, we should note that the source of purchase money
is not conclusive =vidence of & henami nor is it necessary
for it to be eatablished for a court to find or to
arrive at the conclusion that & benahi exists, In other-

words a bensmi can exist independently of the source

of the purchase mnoney.

Moctive is another iwportant factor to take into
account in determining whether a particuler transactions
is benemi, It ie not normal for a person to purchase
property in the name of another, thus motive would

display the nature of the $ransaction.

Possession of the property in guestion is yet

another factor to take into account., This is well i%lustrated
3 _ P8,

by the case of Shallc v Msryam, which is another fact
that the court taok into account in arriving at 'its
canclusiogn, for Harris J., stated:

©)

"eesesssthe premises were let to occupying
ternants from whom the plaintiff, as from
that time, collected the rents, in addition
to which he paid the rates &nd the coet of
repairs. The plaintiff said he spent money
received for his own purposes, while the
defendant said he Broupbht:thermonevy home
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and they both spent it. It is clear that
he never accounted to her for the rents, nor
did she suggest that she had asked him
to do so, and he said that he collected
the rents solely on his cwn behalf as
owner and issued receipts therefore in his
own name but marked "a/c Maryam' because
the property ess in her name",
Thue peosseession, actual or consiructive and control
of the property is thus =2n important test in determining
whether a purchase !'s benami or not ae $a $llustrated by

. the above passage.

Another thing <o he looked at which is also apecifically
mentioﬁed in the cese of Shello v Maryam is the conduct
of the perties, Therefare the previnus and subsequent
conduct of the parties in relation to the properﬁy is
relevant to establish the exlistence of a benami
transaction.

It goes without saying that the position cof the parties
and their relaticﬁ to one anpother ie also fgundamental
in so far as benemi trensactions ere concerned. There
are certain situaticns (in»respect of Hindus and Muslims)
where & benemi is presumed such circumstances as earlier
discussed in this chapter e,g. between husband and
wife, father and son etc, Thus if & person is allening
@ benami transaction in respect of property held by
another person and there is no nexus or connection
between the two of them, the court will certeinly
not presumed a benami, furthermore it will tske

evidence of high probative pelue, (direct evidence)
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to establish 2 benami in such & situstion.

Lastly, it is also essential to know who has
the title .deed néltﬁe property in question to determine
whether & trenesction is benemi., In most cases the
beneflicial owner usually but not necessarily keeps the
documents with him to establish his claims even though

the documents besr the name of the benamidar.

From the foregoing discussion, it is hoped that
e concise desecription of the history and development of
the concept of benami has been given, that the term
*Benami! has beenygdequgteiy explained (what it entails);
that the altuationQ where the benami notion is presumed
and the Fgctnrs that establieh a benami have been
effectively discussed, In the next chapter, the benami
doctrine will be examlngd‘in relétion to its status or

puaitiqn in Iolamic jurisprudence.
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CHAPTER_11I

THE _BENAMI DOCTRINE : ITS STATUS IN

ISLAMIC JURISPRUDENCE

In this chapter, I will look at the benami concept
from the Islamic perspective. I will seek to determine
whether such a concept exists under Islamic law or
note First, I will loock at this concept within the
framework of the existing law and practice of the

courts.

My analysis will begin from the Indian Sub-continent
as this concept is widely applied and is & deminant

feature of this area.

First, I would analyse whether the concept is

applied and recognised by Muslims in India.

Mulla D.F., in his book " Principles of Hindu law,"l

throws light on this issue, for he says:

“ The practice of putting property into a false
name, that is the name of a person other than
the real owner, is very common in this country
(India) and it exists as much among Hindu as
among MohamedanS....e Benami transactions amaong
Mahomedans are more commonly known as furzee
transactions".

This is the view taken by other text writers on Hindu
law such as Derrett, D.M., and Nathuni Lalkin his book"®
Lsw of Benami Transactions" where at page 3 he concedes
that: |

" Among the Mohammadans it (benami) is cotmonly knomn
by the name of Ism farzi"
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N8 TIsm farzi and Furzee, mean the same thing,
which is, putting property under = false name,

and the two words are used interchangeable.

) il s
aboveE, *al

Thus as is seen from the concept of henami is

a common feature among the Muslims in Indie. Further

in India, the concept has been given legislative
recognition by virtue of the India Trust Act (sections 8)
and 82) end also implicitly by the Indien Transfer

of braperty Act of 1882 (section 41), These two |

" statutes apply to Hindus end Muslims and therefore

this reflects its (benami) predominance in India..

In so far as the application of thdés concept
is concerned, i1t has been applied to Muslim parties

by the courts., The privy council in the esee of
2

Bilas Munvar v Dasrayb applied the notion of benami

to 2 muslim party. The privy council in this case
sought to determine whether a purchase of property
by & Hindu in the neme of his Muslim mistress wes =
benami transaction or wes intended to be @ gift to

her, In their Jjudgement their Lordships stetec:

" It (benamil transaction) is guite unobjectionable

and has a curipus resemblance to the doctrine
of our English law thatg the trust of the

- legel estste results to the man who pays the
purchase-money, and this again follows the
analogy of our common law that where a
fenffment is made without consideration
the use results to the feoffer. The exception
in our law by way of advancement in favour
of wife or child does not spply in India:

Gopeekrist v Gungapershad, but the relationship
is =3 circumstance which is taken inteo

consideration in India in derermining whether
the transaction ie benami or not®,
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Their Lordships concluded that on the evidence the
purchase was & benemi transaction, In this case, we
thus see that the benami concept was held to =pply

between a non-Muslim and & Muslim party.

The second case to be considered is the case
of Siddoga v Abdul Jabbarb. In this case a Muslim
widda instituted a suit against the son of her
deceased husband ( who had alsa bheen » Muslim) for
partition of her half share in the house of her
deceased hushand. She estahlished her claim on the
basis of a gift-deed in her favour by her hushand, But
the house waes found to be Yested in the defendant
as benamidar for his father in the matter of form or
relief, to uhicﬁ the plaintiff was entitled. It wes
held that there must be a declaration that the house
and the site mowve, particularly described in the
plaint were rested in the defendant as benamidar on
trust for the persons claiming through the widoéts
husband, it must be follpwed by ancther deciaratlun
that the pleintiff waes beneficially entitled under the
said trust to one half of the said house and site umeer
%5 ubrtue=of sthe tFanater to-her and to-a-further
cng‘gighth/share of the eaid,hnusé andvthe site as an
heir of jhé’ﬂe;eased husband. In this case we see that
the notion of benami was held to apply between Muslim
parties,
A number of other ceses establish this, such gs

the ceses of Sayyed Uzhar Ali v B8ibi Latif Fatmas,and
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and Mohammad Hussasin Khan v Mustsfa Hugaain thn% The

position in Indie as is seen from the foregoing is
that the concept of benami is recognised, practised

end applied by Muslims in India and by the Hindus.

Coming to this country (Kenya), what is the

sq;tus of the concept of benami in so far as its recognition
/anéigractice by Muslims #s concerned; and its

' appliqatlon by the courts? This concept was first

’applied to Muslim parties in 1967 in the case of Shalln
f/stargam? Appsrently,this is the only cese in Kenya

5 dgaling uith the issue of benami between Muslims,

&
N

LAY

The parties in this case were Muslims and were
m%rried in June, 1948, Thea marriage subsisted until
march 1865 when the plaintiff divorced the defendant
aa per Muslim : sheria' that is, the Islamic law.
iDuring the}marriage the parties had acouired certzin
kpropertyhuhich uaaﬂthe subject af this suit, Mr. Shalle
filed this euit againét his ex-wife, Maryam, for an
agrder declaring him to be the ouwner &f the propertv
alleging that he had bought the same with his own
money. He Turther clalmed the tranafer of the premises
to himself, The property was bnught in the name ofthe .
wife, and the husband claimed that this wag a benami
transaction, There was a conflict nf evidence as to
the source of the money usad to purchase the property
( houaa). This was vital as thn spurce of money would
influence the court in its determination as to whether

this was a8 benami transaction. This court held that thi s



was a benami transaction as the purchase of the premises

was paid for by the plaintiff, It wes further held that:

" In general Mohammedan law in East Africe
is the same &8s in India; therefore the rebuttable
presumption that the purchase of land hy
a person in the name of another creates the latter
g8 benamidar applies between Muslims in Kenya
as it does in India."” 9
Thus the position in Kenya with respect to the benami
concept in respect of ite epplication to Muslims

is regarded to be the same as the Indian poeition.

It is my intention now to determine whether such a
concept 'reglly' exiﬁta ﬁnder Islanmic juriaprudénce.
'Hithe:tu, all the text writers and the cases mentioned
in the foregoing discussion just mention haphazardly

that the concept of benami is recognised and applied

¢ ! Mahamadams! in India. They don't categorically
pinpoint the authority for the recognition or the basis
of this doctrine under Islamic sHeria' (law). The
authorityes, it seems, have concluded that it (benami
concept) is part of the Islaﬁic law as it is recognised
and applied by the Mphammedans in India., Is this really

s0?; Has the concept any foundation in Islamic law?

o
Islamic law comprises of four main bodies, viz.,
1. The Quranln which is the primary source of
Islamic law and Islamic teachings;

2. The ! sunna'11 of the prophet Mohammed (P.B.U.H.),
5 for heside his position as 2 medium of revelation
the prophet was responsible for explaining the

fluarantc verses, demonstrating the practiceal



Quaranic rules and answering questions of

the companions. He was the leader of the
community, the commander ¢f the army and

the supreme judge. His explanatong, -crders.
decisions and advices (which comprises the
sunna) were observed and followed by the
Muslim=s as binding commandments and final
advice.

3 Al-ijima - consensus of the Waliis, that is
learned men.

4. Al-Qiyas or ijtihad which means an exhaustive
attempt made by & qualified jurist (al-mytahid)
to reach a legal decision on issues affecting
his community, and which are not clearly
decided upon in the Quran and the sunna of the
prophet. DBut such decision should be based on
the spirit of Islam.

The Quran as earlier stated is the most important
or fundamental source of Islamic law. A close
analysis of the Quran reveals that such a concept
is not mentioned either directly or indirectly.

The Quran infact recognises the institution of
Ytrust*which it discusses in detajil but not

that of benami.

In so far as the doctrine of trust is concerned
chapter IV of the Quran verses 2, 5, and 6 authorita-
tively establishes thus. N.B. - for this purpose I
will use the English translation of the Quran by
Abdullah Yusuf Ali, which is recognised as one of
the best English translations by both lMuslim and
non-iuelims, scholars.

Yerse 2 statest =

“To Orphans restore their property (when they
reach their age) Nor substitute (Your) worthless
things, for (their) good ones; and devour

noth their substance (by mixing it up)
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with your own., Tor this is indeed 2 great sin®

This verse is appealing to individuals (trustees)
who look after the property of orphans to act
eguitably and dutifully to the trust. Then, verse 5
declares:

"To those weak of understanding, make note
over youwr property, which God hath made a
means of support for you, but feed and
cloth them herewith, and speak to them
words of kindness and justice."

Commenting on this verse, Abdallah Yusuf Ali says:

"Your property: ultimately all property belongs
to the community, and is intended for the
support of you i.e. the community. It is held
in trust by a particular individuwal. If he
is incapable he is put aside but gently and
with kindliness. While his incapacity remains
the duties and responsibilities devolve on
his trustee even more strickly than in the
case of the original ovmer; for he may not
take any of the profits for himself unless he
is poor, and in that case his remuneration for
his trouble must be on a scale that is nco more
than just and reasonable",

This werse establishes that where an individual is
incapable of holding property for any reason whatso-
ever, then the trustee who holds the property on

his behalf must do so with a good conscience and

equity}

Lastly, verse 6, again reiterates the trust
principle with respect to orphans. It calls upon
the believers to act as faithful trustees in respect
of orphans' properties. Thus the Quran lays dowvm that
a trust may be created and imposes a strict duty
of care on trustees which duty is Based on morality
justice and equity.



" Moreover, the reasons that led to the development
of the benamiugoytrine viz, the harda system; the
class atructurg, of the Indian abciety which was
divided 200 into"Zamﬁndars', Brahmins, peasants
etcy the partriarchalfnatufe of the Hindu community
where the eldeatAmale‘gacendant 'Griphati' was
considered to ﬁave power over the other members of his
family and their property gnd India's past history -
the instability which forced individuals to devglug
properties in other peoples name as t?eﬂ:uggrgﬁﬂggw
80 insecure, , w‘gwﬁ{jam\m‘

. NoB. = For more deiasils see chapter I of this
dissertation,

All these are characteristics which ;re peculiar
to the Hindu Community in India eand the Muslim society
from the olden times was not and upto the present
day is not synonymous with the Hindu Community here.
Hence the reasons nr the factors which led to the
evolution 6? §his concept are naot present in the
Muslim Saciety aﬁd therefore it was impracticahle
for such a doctrine to evolves It is the contention
of the author of this dissertation, that the benami

concept is & peculiar feature of India onlyl

] The other sources of Islamic law that is the
Maa Hh or
'Hindithiet sunna of the prophet,'Al - i{ijima' and

'Al-Qiyas‘ alsoc revesl a negative result in so
far as the existence of the concept of benami is

concerned.

35



" In an effort to solve the Ifssue of determining the
basis of the benami concept in-Islamic law, a number
of eminent Muslim Schiolars were interviewed,

including the Chief Kadhi of Kenya Sheikh Nassor

Mohammed Nahiy, who apparently is the highest
sathority in this country in so far as Muslim matiers
are concerned. The Chief Kadhi conducted & detailed
analysis of the Tslamic law snd he came to the

conclusion that there is no such concept in Islam, -
He conceded that Islam recognises the institution

of trust and wakf but not that qf benami, Hep further
expressed his surprise at the decision reached by the
court; in the case usihalln v Maryam. saying that it
was -degided in ignorance a? the Muslim *Sharia', The
Ehi:f,nndhi said:

"This practice has arisen &n Indis party from
superstition and partly from the desire to
conceal family 'affairs from public ohservation.
This is a local custom, and a custom is not
recognised in Islam if it is contrary to the
Islamic principles and its spirit. Islam’ is
ageainst superstition and sham transacticns. So
this doctrine is not recognised in Islam®,

‘Dther Muslim scholars ineluding Sheikh Mohammed

‘ ,, 13
dakari.'? Ustadh Satd Hassan and Sheikh Harith Swaleh

14

all cnncurréd with the Chief Kabthi's conclusion. Sheikh

Harith Sualeh advanced the following reasons:

"The Quran does not contain such a concept, and

nor do the npther sources of Islamic law. Therefore
there is no hasis of applying this concept

to Muslims not withstanding that Muslims in

India recognise such a concept" he added *Muslims
follow the 'Shariz ' hot other Muslims®,



The gther two, were unamimous in that both were aof the
view thet there is no such concept in Islamic jurisprudence
It is my conterition, therefore that the notion of

henami has no basis in Islamic law.

It is also important to note that there isn't a
single textbook on Islemic law discussing this concept,
and a8l1 that is mentioned of this concept and its

relevance to Muslims is only found in Hindu law texts.

Coming back to the case of shallo v Maryem we see
1%

that?

" Coungel for the defendeant sought to distinguish
"the decision in Bishen Singh's case 16 on the
greafd that it decided merely that the system
of holding land benami is applicable to wmembers
of the Sikh Community in Kenya, and he contended

that the system has no application to Muslims
except in Indis..12

With respect, I fully agree with learned counsil's
contention that the benami piinciple has no apglication

to Muslims axcept in India.

The case of Bishen 5139? Chadha v Mophinder Siqgﬂ and

17
another ingolved a Sikh father and his son. The
father brought this suit claiming certain plots which stood

in his son's name to be his. He prayed for a declaration
that the defendant held the plots in trust for him and

Sn order to transfer the same to him, The defendants
contended that the transfer of the plots by the plaintiff

to him, was made by way of advancement and they in fact



relied on the presumption of advancement.vThe Court had
to dadfdé whether arpfeaumption of advanceﬁeht in Kenya
in favour pf a,Sikh san of a8 Sikh father by iaaeun af
the ?ather having paid the purchese price of property
aﬁd taken a trensfer thereof in the name u?kthe saon
arpee. The snswer given by:tbe cauft was negative,

that is, no such presumption erose, In the course of
his Jjudgement 0O'Connpr C.J., made the following

remarks (which are however obiter):

“"There is s long line of casses of unimpeachshble
~authority to the effect that the presumption of
intended advesncement of a son which English
Equity applies to & purchase by & father of
property in the neme of his son, is not part of
the generzl leaw of India. In India, baoth among
Hindu and Muslims the practice of purchasing
property in the names of others is freguent.

These transactions sre called benami (i.e. 18

without name ‘or' fictitious name') transsctions"”

The leerned Chief Justice,then guoted the case of Bilas

13 a i1
Kunuwer v Desraj Ranjit Singh to support what he had

stated. Sir George Farwell Said in this caaaazu

" The natural inference is that the purchase
was a benami transaction, a dealing commaon tn
Hindus and Mohamedans alike, and much in
use in India. 51

The learned Chief Justice, concluded thats:

" The Indian cases established beyond doubt
that z presumption of edvencement of the son
'would not arise in India by reason of a father
having purchased property in Indis in the
name of his son. This seems to apply not only
to Hindus, but alss to Mohamedans and other
natives of India",

Turning .again to the case of §hallo v Maryam, the

‘ 22
learned Judge declares:’

£d
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" He (referring to the counsel for the defendant)

was unable, however, to cite any authority in support

of these propositions, and indeed, apart from
Bishen Singh's case (whose facts are given above) where
admittedly the views of the learned Bhief Justice as

to the application of benemi to Muslims were to some
extent pbiter in as much as none of the parties was a
Muslim, I have not been referred to any authority
which either lays down that the principle of benami
applies ms between Muslime in Kenys or negatives
that proposition." = S '

This is precisely because there is no such authority

as the concept of benami has no basis in Islamic

law, We also note that even though the learned Judge declared
that the sentiments expresséd by the learned Chief
Justice in the dase of Bishen Singh Chadha v Mohinder
Singh and another, were obiter in that none of the partie

was a Muslim,nevertheless he very much relied on this

on this case to reach his decision.

i 23
The learned Judge further continoued and stated that

" Hohammedan law in East Africe is the same a8 in INdigG.eees”

Mohammedan law in East Africa, with respect,

differs from that of India. Yhis is because the two peoples,
of East Africe end Iﬁdis,cumé;fram different sociological
communities. The Muslims of India, before the advent of
Islam were Hindus when they converted tb Islam, this

did not mean that they cut themselves away from their
original set-up. This while they were Muslims, they still
retained some of their old Hindu treditions and customs,
which were incorporated into Isllm; The benami concept

is such a Hindu custom, which over the ages was



;ffanrated into Islam by the Muslims of India.
Tt ~
W@thfact thé'Privv Council in one case realised that
I Y -~ g :

uslims in India incorporated certein Hindu values
e - ' ' 24

nto Islam., The case of Nathu v Halimabhal serves

f*lllustrate this, The original =zction was brought in
High Court of Ezst Africa by the @idow of a "Memon'
€ who are Muslims from India) claiming an eighth share

fn her deceased hushand's estate as per Islamic law

:;f succession. The High Court established that
i.ucce:aion to intestate estates of Memons in India

. was governed by ‘Hindu léw, even though the Memons were
Lfﬂusllms and hence Hindu lawrwéstu apply. On appeal to the

* court of Appeal for Eastern Africa, the appeal was allowed

and this decision was reversed in favour of the
Mohammedan law. The Administrator of the estate appealed

éd fhe Privy Council. The Privy Council held:

nmhen'a’Hindu'familv, being themselves Muslims

emigrate from Indiz and settle among Muslims the

presumption artses that they have accepted

the law of the people whom they have joined,

if their actions are as such as to raise the

inference that have cut themse%yes off from

their old environments®,
Thus implicity by this<decision, the Privy Council is
fggcngnlsing that a different law other than Islamic
law would have applied if the parties were in India,
even though the parties were Muslims. Therefore this
case illustrates that the Muslims in India do not

strictly adhere to the 'pure' Islamic law.



""" Two other cases also illustrate that the law
{'lrning Muslims of Hindu origina may be different

the Islapic lsw generally epplied to other

e -
" Muslims, The first case is the case of Jafferali Bhaloo

J ‘1A y
;Vikha and others v The standard Bank of South Africa.zs

K
: The appellants in thia cese were Ismallia Khojas who

;ure Muslims of Hindu origin. One of the issues to be
A;determined was which law of aucceaaion governed the

. 26
fillmailia Khojas. The Privy Council held,

|

" Khojas in matters of simple succession and
¥ 4dnheritance are governsd by Hindu law, within -
certain strick limits which are not to be
extended”, :

The second case is that of : In the matter of the

27
trusts of the will of Premji Dhenji. 15 thie cese too,

gne of the issues wae the determinetion of the law of

succession applicable to en Ismailiaz Khojae, who was a

28
Muslim, De Lestang J. held:

" Altkbugh it would appear that Ismailia Khojas
were original Hindus who were concerted to
Islamism about half a century ago they are
not Hindus any more as they now practice the
Mohamedan Religifn., Because pwing to their
origin they are still governed in matters
of sdccession and inheritance by Hindu
customary laveees"”

But in so far as the 'pure' Islamic law derived
from the eran:and ‘gunna' of the prophet is concerned,

then 1 must ccncede that the Islamic law of East Africa
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8 is the same,.

N Kenya we have three different sociological
wae

‘1; %23 of Muslims, namely the Africen Muslims;

-

% forms pert of their persaonal laws and is

”-_qg by them tp countries where they hold peoperty

# 3

in respect of the ather two groups of Muslims, the

pncept has no applicetion whatsoever. Moreover, by

{?rture of the case of Nathu v Halimabhai. 1F the actions

the Indian Muslims in Kenya are such as to raise the

; ference that they have cut themselves off from their

h(ﬂgigin. Then Islamic law as applying to the Muslims in
‘;Eqat_nfrica will alec apply to them, and which will
- render the non-recogniticn of the practice of benami

even to this group of Muslims in Kenya.

The, case af Shallp v Maryam was therefore decided

per incuriam ase Islam does not recognise the institution

of benami, Furthermore this case was purposted to have
been decided as per Islamic law but in reslity it was
decided against the spirit of Islamic law, for to quote

from the Quran, it is said that in order to avoid dispute
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any transaction be written as the documents will be
used as csvidence in case of doubt. Sut this 'Quranie!

law was negleted by the court in this case verse 282

of chapter II of the Quran states:

" And do not disd&ain 2o write down your transactinons
small or pgreaty this finds favour in the
sight of God and provides evidence better to
avoid doubts and dispites among you",.

Rccording te the basic documents in this case, the
property belonged to Maryem but the court went ahead
and declared thst the transaction wea benami and that

the property belongeo to the husbandl

Further the Quran enjoins in chapter II verse 22°

of the Quran that:

" A divorce is only permissible twice; after that,
the parties should either hold together on

equitable terms, or separate with kindness.
It is not lawful for you, men, to take back
any of your gifts from your wives."
The Quran thus, is enunciating 2 doctrine which is
(¢]
more analogous to the presumption or advancement than

to that of henami.

Notwithstanding this law from the Quran, the
learned Judge, allowed the husband to take back what
he had given to the wife under the ‘umbrella' of the
benami concept. Thus the judgement in shallo v Maryam

clearly went ageinst the spitit and the lesw of Islam.
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In the next chépter. T will examine the nature

of the benami institutian; the legal effect of

a benagmi transaction; the rights and duties of the
partieﬁ"tn such a transaction; the concept of
benami.and its relatinnvto other doctrines such as
the doetrine of estoppel, rejudicata and lastly the
circumstances in which the courts do not give

gffect tn the real titie in 8 benami transaction.
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CHAPTER III
THE NATURE AND OPERATION OF A BENAMI TRANSACTION

The object of this chapter is to give a concise i

analysis of the concept of benami. This concept in its
operation is affected by a number of other principles,
which principles snd their effect on bhenami transactions
will be analysed in this chapter.

The fundamental attribute of a benami transaction

is that there should be a real purchaser as well as an
apparent or nominal purchaser and the real purchaser
should be capable of enforcing the rights like a
beneficiary in a trust against the apparent owned. In such
a situation the appsrent owner is referred to as the
benamidar. The benamidar has no beneficial interest in the
property that stands in his name, he is only a representative
of the resl owner or beneficial owner (benamidee) and sno
far as their legal status is concerned, he is like e
mere 'nominee' for him.

The legal effect of such s transaction is that,

since the benamidar is merely a trustee for the benamidee
(real owner) and represents the real owner as far as

the lzgal position is concerned, he the real ouwner is
subject to all the rights and obligations which would

bind the benamidar.(Thus the benami relationship may

bé equaled to that of a2 Principal and Agent Relationship).
This is well discussed by the Privy Council in the

case of Guru Narayan v Sheolal 8ingh I when it stated:

" The system of acguiring and holding property
and even of carrying on business in the

names of others than those of the real
pwners, usually called the benami systen,
is and has heen a common practice in the

country (Iﬂdia) As slready observed



the henamidar has no beneficisl interest

in the property or business that stands in

in his name; he represents, infasct, the real
gwner, 2nd so fer as their relative legsl position
is concerned, he is @ mere truetee for him,

Their lordships find it difficult to

understand why, in such circumstances; an

actien cannot be maintained in the name of

the Henamidar in reenert of the property

‘although the heneficial owner is no party

to it. The bulk of Judicial opinion in

Indies is in Favour of the proposition that

in the proceeding by or against a benamidar

the person beneficially entitled is fully
affected by the rules of resjudicats. With

this view their lordships concur. It is open

to the latter to apply to be joined in the action,
but whether he is made a party or not, a
proceeding Uy us ageinalt hls Tepresentatives

in its ultimate result is fully binding on him",

Thus in the absence of evidence to the contrary, it is
to be presumed that & suit irstituted by a benamidar,
or, where he defends & suit, is deone so with the full
authority of the resl cwner, and any result or outcome
will be bindinc upon the real owner. Thie is illustrated
by the case of Shangara v Krishnanf In this caee, the
plaintiff(s) bought a hguse in ancther person's name,
which was a benami purchase. The defendant, Krisghnan

was in possession of the house a2t the date of purchase,
The henemidar sued the defendant to recover possession
of the house, but the suit wes diswmissed. The plaintiff,
alleging that he was the real owner, and that the
benamider was negligent in the conduct of the suit
against the defendant, sued the defendant to recover
possession, It was found &8s 8 fact by the court that

the suit by the benamidar against the defendant was
instituted with the knowledge of the plaintiff(real ocwner)
The court held that the plaintiff is bound by the dearee
in the first suit, as if he himself had instituted the

suit and the suit is resjudicata.



Consequently, the legal effect of a benami
transaction is to bind, in the absence of evidence to
the contrary, the real owner for all acts of the
benamidar, that is, the real cuwner is accounteble for
all the deeds or misdeeds of the benemidar, in

relation to the subject matter of the ' henami' in guestion.

Any legal relstion in lsw creates certain
ohligatione and duties on the perties involved, =nd
the 'henami' relation iz not arn exception. The
parties involved in a benami transsction, namely
the'benamidsr'and the ‘henamidee! have certain

rights and duties to fulfill arising from the tranmsection.

Since tc the 'outside world', a Senamider

Cappaarn to be the pwner of a henami purchese, or

the subject matter of = henami transsction, end the
responsibility of the praoperty is on him, then, if
the subject matter of the transection is interferresc
with by annther party, he has the duty %o sue in his
own name on hehalf of the benemidees. For examplz he
can sue for damages, ejecteent, clzsim of escsement

or waintain suits arising out of title to immovasble
prnperty. This is 1llustrated by the case of Guru
Marayanr v Shenlal Singh? which has been quoted
above, and the relevant psrt 1s vi:z,,

" As already observed, the benamidar has no

beneficial interest in the property or business
that stands in his name; he represents, infact, .
the real owner, and so far as their relative
legal position is concerned, he is 3 mere trustee
.for nim, Their lordships find it difficult to



understand why, in such circumstances, an
actior cannot be maintained in the name
of the benamidar in respect of the property
although the beneficial gwner is no party
to it.

Another case insupport of this contention is the

» 5
case nf Vartheswara v Srinivasa.

It ie =2lso important to note that s benamidar
can institute 2 suit on & contract entered intog, in
his nane.‘Thlp is evident from the case of Ramanujs
v Sadagopa,suﬁere & benamidar lent money to ancther
party on a piomissary note, but the note was mece
in the henamidar®s name, it was held that the benamider
ies the proper pgerson to sue upon it. If the bgnanidar
fails or ré’uses to sue Por example when the benami
preperty ie interferred with, then on the authority
of the caese of Kishore Banwari v Ajit Huaar,7the
benamidee can maintsin a suit., In this carse the
benamidar intimated that he would prosecute a certain
auit but ultimarely falled to do so and withdreuw.

On a suit by the real owner, the cgurt held that the
real owner was entitled to have the order of withdrawasl

vacated and continue the suit further.

Conversely any proceedings by a third narty
relating to the transaction may be brought against
the benamidar, that is, he can be sued in his oun
nané. This is illustrated by the cases of Guru Narain

v Shirlal Singh.8



Consequently arising from this proposition, it
follows that a benamidar has a right of appeai on
Behal® o the heneficial owner as was established

¢ and Yadiam

by the cases of Bachha Singh v Gajadhar
v Umrao Siﬁghlg The benamider alsc has 2 right to

execute any judgement arising from any such suit.

The penamidzsr in 2 benami transaction is under a
duty to comply with the wishss of the bensmidee. If for
example, a benamidar can maintain a suit ageinet a
third party, but thez henamide=z is relustant, then
the sult will not be maintainable. This wass watablished
By the case of Maung San Ba v Maung Chan Tha®., There
iz no similar duty on the part cf the besnamidee, that
is, he is not under a duty to comply to the wishes of

the benamidar.

here the henamidar, incurs some expenses relating
to the henami property, which expenses were incurred
for the henefit of the benamidee, then the: benamidar
has a right to he reimbursed hy the benemidee. This is
established by the csse of Subbamaal v Muthu Pathan,12
where a benamidar executed a morcage instrument in
respect of some property and subseoguently discharged
the morgege at his own expense. The benamidee refused
to repay the benamidar his expenses, when the benamidsar
instituted this suit, the court held that the bensmidar
could be regarded as having paid the mortgage debt
as a mere voluntzer and thus was entitled in eguity %o

have it declared that the amount paid by him was a

charge on the property.
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The benamidar capnct Institute 8 suit szgainst
the real pwner, claliming title and possession hut he can
maintain a3 suyit againast all other persons, He also
cannot sue to setaside a sale under decrez passed against

the real owner on the ground that he was not a party.

Apart from duties and rights arising between a
benamidar and a benamidee, the benamidar also has
obligations in respect of third parties. For example,
where a begnamidar, having hzsld himself out as the
swner of the benami property, and a third party as a
result of that misrepresszntation and bonaflde makes
payment in connection of the benami property on the
understanding that he would be repaid by %fhe benamider,
then the benamidar would not be able to plead that he is
only a benamidar and that the third parties should look
elsewhere for a remedy or discharge of the debt due

to them.

Similarly, the benamidcoe bas certsin cbligetions or
duties in regpect o Shicl pgriics. IF he holds someone
out as the 'guner! of his property, and then a third
party in good faith, for vslue and without notice
purchases the bensmi property in guesticn fram the
‘benamidar®, then the'benamidesg'cannol clalm Teom the
‘bhanafige® third perty purcrasser, This 1s m=de clear
by the Indian Transfer of Property Act of 1882, section
L1, which states:-



® Yhere, with the consent, exprese or impied
of the persons interested in immovable property
a8 perspn is the ostensible gwrer of such
property and transfers the same for consideration
the transfer shall not be voidable on the
ground that the transfer was not suthorised
to meke it: provided that the transfeor, after
taking ressonable cars to zscertain that the
truneferor had power to meke the transfer, has
acted in good fsith.” '
Thus the bensmidee is under 2 duty to inform third
perties dezling with *benami? property, the exact
nangition pertaining, otherwise he may not be asble to
recover. However he may be able to reccver from a third
party if he can estahlish that the third party hed
copatructlve ar direct notice of the raal %itlie or
that there were certain Ffactors which should have
put him on an enguiry, which if undertaken would

ineviiably have led ta the finding of the resal title.

In se Par ss the remedies which a 'henamidee' may
have 38 against a 'bhznamlidar' who has acted contrary
to the real owner's wishes, Tor example, wherz he
disposes the properiy without the permiassion aof the
beneficial uuner; the position ie not clear, and as far
g8 I know there are not any dacidad cases on this issue.
But it is likely that a benamidee may be able to get damages
against the benamidar, ag the pusition of a benamidar
as has been stated in the foregoing case813 is analogous
to a trustee under & trust, therefore the benamidee may
presumably successfully claim dameges for breach of
the trust. The benamidee may slso have the egquitable
remedy of tracing against the benamidar. If the benamidar

disposes the property to a third party whois not a



bonafide purchaser Tor value without notice, then

the benamidce may trace the same il i{ is possible,

After ::amining the rights, duties and cobligations
created by a2 benami transaction in relation to the
parties to such @ trensaction and alsoc that of third
parties, it is =lsc important to look gt, and
examine the situaticns where & court will not enfaorce
a benami transaction. The firet situetion ie illustrated
by the following guotztion froawm the case of Copeelrist

1

‘.lf
v Gunga Prasad, where the Judicigl Commiitse of the

Privy Cpuncil stated:-

"It ie verv much the -habit in India to make

purcheees In the name of others, and they

‘must be recognised, and effect given to them

by ceourts except sofar as positive enactments

stand in the way and direct a contrary cause”,

Secondly, where the reason which resulted or led to

the formalion of benami transaction was to perpetiate
frauld, as far example, where it is intended to
defiaud the creditprs of thz beneficial owner and
this intention has been fulfilled, then in this
situation the benamidee, in case of conflict or misunderstandin
with the benamidar will nat be =llowed ta recover the
praoperty from the benamidar if the benamidar refuses
to handover the property. This is hecause the courts
will not help the beneficial ocwner, sinse he is
tainted with illegelity viz, defrauding creditors.
But if the fraudulent intention is not accomplished

then the benamidee may recover his property from

the benamidar., The Indian Trusts Act of 1882, expressly



provides for this, Section B84 declares:
"ihere the owner of property transfers it
to another for an illegal purpose and such
purpose is not carried into execution, or
the trensferor is not guilty as the transferee,
of the effect of permitting the transferee
to retain the property might be to defeat the
provisions of any law, the transferee must
hold the property for benefit of the transferor.”
By the same token, the court will not enforce a benami
transaction where to dosc will inflinge the rights
af innocent third party purchasers, who have contrascted
15
bonaflde, for value and without notice. In this situastion
the court will not sed the purchase aside, unless
the third party had notice that the seller was merely

& benamidar and had no such authority.

Lastly, the cuﬁrt will not enforce a benami transaction
in a situation where to do soc will be against 'public
pelicy'. It is not within the province of this
dissertation to give an analysis of what the term

;public policy' entails, But suffice to say that public
policy is an ‘unruly horse', as aone emminent judge
stated. So the effect aof this is to give the courts
a very wide discretion either to uphald or set aside
such transactions. An illustration is the case of
Shyam Lal v Chakilal.ls In this case the plaintiff
had at one time been a "patwari® of a villasge( a public
afficer equivalent to Chief in Kenys). Whilst occupying
this position he bought certain properties within his

area, and since such a transaction was forbidden by

the rules of the Board of Revenue he had purchased



the properties in the name of his uncle whose heirs
refused to hand over the profits, as a result he
instituted this suit., The trial court decided the

sult infeveur .af the plaintiff. On appeal, the/i=wer
appellate court ravlsgd the judgement of the trial
bourg and dismissed the suit. On further appeal to

the High Court, it wae held that it Qaa the duty of a

' patwari' to keep impartially the accounts of Zamindari
(lapmd lords) and tenants or between Zamindais with
conflicting interests. Further, that s patwari cannot
do his duty properly in his area if he has an interest.
Thus the transaction was held to be agasinst public
policy and the dismissal of the suit by the lawer

appellate court was upheld.

The principle of benami in its operation and application
ie affected by the operation of other doctrines, thus
it is inpn:ativt that an examination of these doctrines
be undertaken to determine their effact viz-e-vizthe
benami prinéiﬁia. The first doctrine, which has hitherto
already heen mentioned in this chapter, to be considered

would be the doctrine of 'Resjudicata’.

A céue which establishes the applicubiiity of the

res judicata doctrine in benami transactions is that
17
of Guru Narayan v Sheolal Singh, where the privy Council

said:

* The bulk of judicial opinion in Indis is infavour
of the proposition that in the proceedings by

or against s benamidar the person beneficially
entitled is fédlly affected by the rules of

res judicata®.



It follows that in a2 henami transaction a ruling or
decision against a benamidar is resjudicata against the
real owner, a number of cases prove this, for example
Khubchand v Narain%aNanak Chank Mihir Salehlgand

Inder jeet v Suraj?? The decision in the proceedings
will bind the real owner as if the suit had been
instituted by the real ocwner himself, It is alsc
important to nnte.that the operation of the doctrine

- (res judicata) extends only to the character in which
the suit is brought and as to the rights declared by

the decrees between the parties.

Another doctrine which has a bearing on benami
transactions is the doctrine of estoppel. The HKenya
Evidence Act?lprovides in Section 120 for the dectrine
of estoppel, where it is stated:

"here one person has, by his declaration, act or

ommission, intentionslly caused or permitted

another person to believe s thing to be true

and to act upon such belief neither he nor

his representative shall be allowed, in any

. suit or proceeding between himself and such
person or his representative, to deny the

truth of that thing",

In order to cive =2 clear concise discussion on this
particular issue, viz, the application of the doctrine of
estopped in & benami transaction, it is essentisl

that one has to have a general view of ' estoppel!?

which would help to throw light on this particular

issue,

"Estoppeﬂ has been defined in strouds Judicial

Dictionary Estoppe cometh of a French ward estnupe, 
fram whence the English ward stopped, and it is called

an estoppel or conclusion, because a man's act or



acceptance stopped or closeth up his moguth to allege

or plead the truth®.

Estoppel has been regarded as a part of the law
of evidence, but is more correctly viewed as a
substantive rule of law as is seen in the case of

Canadian and Dominipns Sugar Company Limited v
22
Canadian (West Indies) steamships limited. An estoppel

is said to exist when 2 perty to legal proceedings
is precluded from alleging or proving that a fact
is otherwise than it has been made to appear. This was

laid down by Bramwell L.J., in the case of Simm v

Anglo American Telegraph company.23

There are three kinds of estoppel, namely:

1. Estoppel by matter of record, or quassi record,
that is by the judgement of court of record or
other tribunal heving jurisdition in the matter.

2. Estoppel hy deed. A clear statement of fact in
a8 deed and all other parties admitting its truth
is binding upon the party making it and;

3. Estoppel in pais. Where one has eéther by words
or conduct willfully endeavoured to cause another
to believe In a certein state of things which

the first knew to be false and if the send
believes in such state of things and acts upon
his belief, he who knowingly mede the false
statement is estopped from averring afterwards
that such a state of things did not in fact
exist. This was established as far back as 1837
in the case of pickard v hcars.zu

The last two are relevant to our present discussion,
and can arise in = benami transaction in situations

where (a) A third party purchases 2 bensmi property
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from o benamidar, relying aén the deed which is in

the name of the bemamidar thus belleving him to'be the
real owner; in‘géod faithvfnr value and without notice,
then, the hzﬁ;midul qould-be estnpbiﬁ fram'pleading
thatrtheaﬁlndur was a here benamidar. Secondly

(b) Where the third party is aware that the person in
whose name the property stands is 2 benamidar, but the
benamidee‘by”hia cunauct or aﬁtinn tholds out!? theh
benamidar as having authority to deeal with a seli the
ﬁroperty and uhenrhé does sell the prnperty; tc a third
party, then the benamidee will 6& estopped from pleading

that the vendor was & Benamidar,

Further, the Firstytqn (of the 3 kinds of estoppel)

are aométimes»refefred té as technical estoppels as
dlatingﬁiihéd from eﬁuitable éstnppels or estoppel in
pais. An estoppel by fecnrd is the preclusion to'deny
the truth of matters set ferth in a record, whether
judicial or legislative,and aldo %o deny the facts
adjudiceted by a court of competent jurisdiction while
estoppel by deed are regulated by well established rules,
But it would be next to impossible to preséribe a
rule of universal applicatian in regard to what are
called entnppela in pais, depending as they do on the

particular clrcumltance of the case.

s regards estuppel by conduct or repreaentatinn,
the essential elemants giving rise to an estnppel were
laid duun by lord Tomlin in thd'tase of Greenwood v

Martins Baﬂk?s’which are as follows:-



" (a) A representation or conduct amounting to a
representation intended to induce a cause
ofconduct on the part of the person to whom
the representation was made;

(b) An act or ommission resulting from the
representation, whether actual or by
conduct, by the person to whom the representation
was made;

(e) Detriment to such person as a consequence of
the act or omission.”

This principle of estoppel by repreaentatlnn or conduct
was recognised by the courts of chancery as early

as the_l?th Centary in the case of Gale v Lindo,26 and
has been consistently écted on. It was originally set

forth in Pickard v Seara.27

L is a rule whereby a party is precluded by
some previous act to which he was party or privy from

asserting or denying a fact!

The basis of the modern doctrine of gguitable estoppel
is the principle that a person applying for am eguitable
remedy must be prepsred or may be forced, to act in an
eguitable manner himself, that is, it is based on the
maxim that " He who seeks eguity must do eouity®. This
was forcefully explained by Lord Denning¥ in the case

of Moorgate Mercantile Company Limited v ‘l’m:l1‘.:::h1n|_:;sa';"8

when he guoted Dixen J., in the case of Grundt v Great
Boulder Pty Gold Mines Limited?guhen he put it in these

words

" The principle upon which estoppel in pais is
founded is that the law should not permit an
unjust departure by a party froem an assumption
of fact which he has caused another party to
adopt or accept for the purpose of their legal
relations®,



The doctrine of equitable estoppel is thus bhased upon
the grounds of public policy, fair dealing, good faith
and - justice and .its purpose is to forbid one to spesak
againat his own act, representatiens or commitments
to the injury of one to whom they were directed and
who reasonably relied thereon, The doctrine of
estoppel springs from equitable principles and the
egquities in the caese. Applied to benami transactions,
" the doctrine of estoppel is used to thwart injustice
and inequity in situations which will be analysed
later on, all in all, the dogctrine of estoppel is
used to ensure that there is fair dealing" in such

transactions,.

At this juncture it is important to note that the

onus of proving an estoppel lies on him who pleads it,

An: exsmination of situstions in which the doctrine
of estoppel may be pleaded will suffice to indicate
the application and effect ofithigrdnctrina viz-a-

viz benami transactions.

Estoppel can he pleaded by 2 benamider in a benami
transsction. This is possible in @ situstion where
a8 benami transsction had been undertaken for a

fraudulent purpose and this fraudulent purpose has

been in fact fulfilled either completely or substantiaslly.

In this situation due to public policy, the real ouner

is bherred from recovering the benami property from the
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penamidar if the benamidar pleads the doctrine of
estoppel., But where the fraudulent purpose is not
fulfilled or does not materialise them the real

owner is entitled to the benami property and the
benamidar who agreed to be party to the fraud,

cannot claim the property upon the intended fraud.

This point is illustrated by the case of Mani v Guneaa?
In this case, a house was the subject matter of the
suit., The plaintiff claimed he wes the beneficial owner
of the house and that the defendant was the benamidar.
He petitioned the court for the equitable remedy of
declaration., The plaintiff further alleged that the
sale-deed in the nameof the defendant and the collusive
decree obtained by him against the plaintiff were
collusive and fraudulent transaction whose aim was to
avoid the plaintiff's creditors. The lawer court
established as a fact that the sale-deed was a benami
transaction and fhat the decree was a collusive one,
and it upheld the plaintiff's claim. The defendant

" appealed and the High Court reversed the decree granted
to the plaintiff by the lgwer court, holding that the
original plaintiff now respondent was estopped ‘Frnm
aaserting his title and further that haQing been a

party to the decree, he was bound by it.

Another situation where estoppel may be pleaded is
between the real owner and third parties. The third

parties in thés situation may be either creditors or



purchasers. If s person (8enamidee),holds out another
(benamidar) as the owner of certain property while in
fact he i; not the real owner, and the benamidar ' *°
utiliaegjthe property to raise funds from creditors,
then such a person will not later on be allowed to
claim that he is the 'real owner' and thus deny the E
truth of the representation he had earlier made., The

case aF.Satyanaraih Murthi v Teteli Pyadayvé’is in
point. In this case the defendént wee the head of a

Hindu Family known as the "Karté".ﬁay his conduct

and representgticn he led the plaihtiff to believe

that hig wife, the benamidar was £he real pwner of the
property in guestion., He Further, ﬁersuéded fhe plaintiff
to advance money to her on the security of the benami

- property. Uhen the piaintiff, subseguently claimed

his money or\a}ternatively his lieu oﬁ the.prnperty the
defendant claimed he was the real cuner‘and that his

wife was merely a benamidar. The court held that the
defendént canﬁut deny the truth of the representation

and agsert titie in himself, as his dunduct and

representatiuh estopped him,

In so far as third parties purchai@n are concerned,
this has already been discussed and as such there
is no need to repeét. Further, the third party's
position in respect of any purchase.of immoveable
property is fortified by the provision of the Indian

Tranéfer of property Act of 1882, section L1,
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It is importamt to note that the purchaser must he
imnocent if there is direct notice or constructive
notice or if there existed circumstances which ought
to bave put him on enquiry and which had he pursued
would ‘have led to the discovery of the title, then
the third party purchaser cannot rely on estoppel,

as is illustrated by the case of Bindoo Bashinee v
Peare Mohun Boae.33 In this case, a purchaser, bought
certain property from a Hindu woman whose husband was
still alive at the maternal time. The court held that
he was not a bonafide pugfhaaer without notice, that
is, he was not an innocent purchaser. This is hecsuse
in Indie the position of the wife in respect of
dealing with property, ought to have put the purchaser
on enquiry and that it amounted to constructive

notice and since he ignored the notice, then it was

to his own detriment,

But where a purchaser is "innocent", then the court
will uphold a pleas of estoppel, if it is pleaded by
such a purchaser, as in the case of Sarat v Gupal.3“
In this caese, the mother of the defendant had executed

a deed of mortgage. This deed of mortgage was asserted

by her son the defendant. When the terms of the

mortgage were not satisfied, and the plaintiff (the
mortgage ) toek action, the defendant claimed in his

defence that the mother had no title to the property
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as she was only a benamidar for her deceased hushand.
The court held that the defendant, wae estopped from

80 claimimg by his representation (arresting the deed).

From the foregoing, it is apparent that the
doctrine of estoppel is very important, since through
it a real owner is barred in certain cirgumstances from

disputing the actions of his benamidar.

Anpther important concept which has a bearing on
‘benami transactions is the notion of partnership. In
India, as earlier stated, where property is acguired
in the name of one person and the money is advanced hy
another, and there is no intention to benefit the
person in whose name the property ie acquired, then
this transactién would be a benami transectien. The
same is true of partnerships, For where the property is
purchased from the funds of a partnership but in the
name of only one partner without any intention to benefit
sdch partnaf splely, then such a partner will only be
deemed to be a benamidar for the partnership and holding
the propgrtv in that capacity for the firm. The case
aof In re Adarjijsilluetratas this point, it involved a
partnership. The paitﬁera insured their lives with an
insurqnce firm, and the'premium ' was paid out of the
partnership money. One of the partners subseguently
died, and the court held, when petitioned, khat the

other can apply fork letters of administration.
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Lastly, it is also appropriate to note that the
benami doctrine has some reesemblance to the law
of agency in situstions where the agents contract on
behalf of an undisclosed principal. Because under
agency, a8 in benami transactions, where an agent
enters into a contract on behalf of an undisclosed
principal without indicating that he is contracting
as an agent, he will be personally liable, Conseguently
a third party will have a right of action against both
the principal and agent as he has in a benami
transaction agazinst the benamidee and benamidar,
Moreover, technically the benamidar like the agent is
deemed a8 the representative of the benamidee, and
their sctions if authorised will bind the principal

and benamidee respectively.

Thus from tbeﬁzpre-guing it is apparent that the
benami doctrine ls\affected in its application and
operation by some other doctrinee, which culminate in
the courts refusasl in certain circunstances to
enforce these transactions; that the 5enam1 doctrine
is in some respects annologous with other legal
relationships and; that this realationship like
other legal relationships creates certain rights and
duties., The next chapter will deal with a comparison
of the benami concept with other concepts such as the
English Trust, Wskf and trust under Islamic jurisprudence
and customary law trust, It will also dwell on the

advantages and disadvantages of this concept.
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COMPRRISON OF THE BENAMI DOCTRINE AND OTHER

ANALOGOUS LEGAL RELATIONSHIPS
CHAPTER &

From the foregoing chapters it is apparent that
the benami concept is in certain respect anologous with
other tregel relationships. A comparison of this concept
with the nther legal relationships would be fruitful,
since apart from distinguishing the benami concept
f;nm these relationships, it would also in the process
serve to illustrate clearly the characteristics
paculiar to & benami transsction and those which are
common to the niher relationships. From this viewpognt
it would also be possible to pinpoint the shortcomings

of the benami concept and its advantages if any.

The first legal relationship which is going to be
considered and compéred with the benami concept
is the concept of 'trust' in English law. A trust is a
relationship which subsists when a person called
the trustee, is compelled by a3 court of esguity to hold
property, whether real or personal, and whether by legal
or equitable title, for the benefit of some persaons,
of whom the trustee himself, may be one and who are
called ‘cestul que trust' or bereficizries, er for some
object permitted by law, in such a way that the real
benefit of the property accrues not toc the trustee as
such, but to beneficiaries or other objects of the

trust,
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There are two classifications of trusts, viz.,
(1) Express trusts and (?) Trusts crested by

gperation of law. Express trusts arise from acts of
parties whether settlor or testator. These trusts caen be
created in a number of ways and these methods depend
largely on when the decision to make the trust ls
taken, that is, the trust can be crested by intervivos

or by a8 will, These methods are-

(a) It is pbssible for a trust to be created by
a perscn whers he declares himself a trustee
during his lifetime interviwvos;

(b) He can also, while he is alive dispose the
property intervivoe to trustees to hold for

beneficianies; and
(c) 1last by a will,

In this category, one will find such species of
trusts as secret trusts and cheritasble trusts. At thise
juncture it is also appropriste to mention the implied
trust, This arises where the intention of the settlor
to set up a trust is presumed from his words, actidns

or conduct by the court,

Trusts creasted by operation of law are divided into
(a) Constructive trusts, this is imposed in eitumtione
where 2 person in a fiduciary position obtasins an advantege
from which it would be unconsciocnable for him to make
some private gein, Therefore the courts in exercise of
their equitablg jurisdiction require him to hold his
advantage as trustee, sp as to prevent him from getting
away with ineguitable fraud. The circumstances where -

the constantructive trust will be imposed is not ‘open and

shut', but generally the circumstances can bhe categorised
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into two groups, namely (1) e constructive trust is

imposed in situations where there is unauthorised profits

by trustee or fiduciary; and (ii) to prevent fraud.

(b) Resulting trusts. The term 'resulting trust' is used
to denote three difined situmstions, first, where a man
purchases property &nd has it conveyed or transferred
into the name of another or the joint names of nimself
gnd another when the beneficiasl interest will rarmally,
as it is sald, result to the man who put up the purchsase
muney; secondly, where there 1s a soluntary conveyance

or transfer into.the neme of snother or likewise there is
primafafcie a resulting trust for the grantor; and thirdly
where thers is a trusfer of property te anather on trusts
which leaves some or all aof the egquitable interest
undisposed of. Again thare is a resulting trust, whather
the reason is that thera is no attempt to dispose af
nart of the equitablz interest, as where property is

given to trustees an trust for 'A' for 1ifs, and nothing
is said as to what is to huppen after 'A's death, or

that a purporied disposlitiion Tsils, as where a declared

trust is void for uncertainty.

The classic statement of the law, was stated hy

1
Eyre C.8. in Dyer v Dyer _hen he said:

" The clear result of all the cases, without a

eingle exception, is that the trust of a legsal
estate, whether freehold, copyhold, or leasehold;
whether taken in the names of the purchasers

7
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and others gnintly, or in the names of others
without that of the purchaser; whether in one

name or several; whether jointly er successive-
results to the man who advances the purchase
money. "

Even though Dyer v Dyer refers only to interest in land,

2
the principle has always also been applied to pure personalfty.

It is contended that the benami concept is more

analogous to the express and resulting trusts. This is
evident in that like the benami concept, 2 resulting trust
in certain cirpumstances arises in situations where

a person buys property in the name of another but

retains the beneficial interest thereto. Further, the
trust concept and the benami doctrine as is apparent

from the Fnregoing,/havgmqqg common characteristic in

that both concepts are founded on duties arising from
Ehgrqungrghip of property based on confidence or
trust and accepted by the nominal owner (trustee/benamidar)
for the benef;t»of another person (the beneficiesry/

e S

benamidee), that is in both connentwfthe property

is vested in the names pf people who are not the

.actual owners,

There is g further similarity between the two

concepts in so far as the matters conesidered in
establishing the existence or non-existence aof either
of them is concerned and the methods userd of proving
by evidence such existence. In both cases the)scurces

of the purchase mqngx‘ig_a,dgmingntﬁﬁggﬁu;hygggp Epfp



account 1n establishing whether there is a resulting

trust or a benami purchase, Intentlon of the person who
anpqug_ﬁhe purchase money is also another factur
common to the estaeblishing of both ccncepts? The
position of the perties end their relstion to each other
is yet another factor as is the conduct of the

partiege However, some factors, for example, possession
of the property end title deed of the same, is only
relevant in proving the existence or non-existence

of a benami transaction and therefore is peculiar

to a benami? Lastly, both concepts have a common

basis in so flar as the way they can be proved by

evidence is concernsd in that Loth can be established by

parole evidanca.s

At this Jjuncture it is sppropriate to mention thst

whilst the resulting trust in England is =affected by

the operatiun of tne presumpiion of advancenment, for

gigpgle in the situstion of = fether and a child,

that is, the father buys urupe;ty lh thz name of the

P —_—

child _then_the child is deemed to be the beneficial

owner, In Inﬁia in =8 gimilar situstion in the abegence
—t =

S o e

of evidence tn the contrary, purchase in the nane of

a child, of prqparty, by a father 1s desm ned | to be a

benami purchase. Thus the presumption of advancement

e 7

would not operate where the benami doctrine applies.
Coming to the duties and obligations of a benamidar

and a trustee, there is s marked difference in this

respect. The duties of the trustee in respect of the



trust property may be cherecterised ss ‘demending ' whilst

those of the henamidag in respzct of 3 benami purchase
are more lax., This is evident from the fact that

whilst a benamidar incurs no abligation or liability

if he does not protect the praperty standing in his
name, the trustee is lisble for neglect in safeguarding
the interest of the trust by not taking such reasonable
care as 8 prudent man would teke. Further,®hz duties of
the trustee are well defined and lsid down which duties
as earlier intimated sre very rignurous as compared
with those of a benamidar., The trustee's duties include
the duty not to devicite from the terms of the trust;
duty not to profit fFrom his trust; duly not to delegate
the trust; duties in relation to information, accounts
and audit; etc. On the otherhand, the benamidar has

no such duties as duty in relation to information or

duty not %o profit from the benami holding.

However, in respect of certein other obligetions,
the duties are similar, for example instituting
a sult in their cwn nemes and being sued in their own
names; the duty to comply with the wishes of the
_benamidee as thet of the trustee not to deviate from
the terms of the trust; and, the right to he reimbursed

by the bensmidee or from the trust property by the

trustee when they incur expenses relating to the



property and for the benefit of the benamidee or

beneficiarye.

The major differences stem from the nature of the

legal systems in which the two concepts operate namely,

the English legal system and the Hindu system of law

Whilst the English system recognises that in the same
property there cculdbbe two contemporaneocus estates, the
legal and aquitable estate, under Hindu jurisprudance

. there is no distinction between legal and eguitable estates,
there being only one estate in a single property. Thus
the'trustee' notion strictly speaking cannot arise

under Hindu law as the set up which gives effigacy to

such a notiqn is lacking. To illustrate the differences

between the two concepts, the judgements of two Indian

)
cases will be guoted. In Pitchayya v Rattama and another,

where Devadoss J., stated:

" A benamidar is not 8 trustee in the strict sense
af the term. He hias the agetensitle title ta the
property standing in his name but the property
does not west in him but is ¥ested in the
real puwner. He is only a name lender or an
alias for the real owner. The cardinel distinction
between 8 trustee as known to English law
and 8 benamidar lies in the fact thet a trustee
is the legel ouwner of the property staending in his
name and the cestuigue trust is only a beneficial
owner, whereas in the case of a benami transaction,
the real opwner has got the legael title though
the property is in the name of the benamider.
It is well settled that the real owner could
enforce his remedy in respect of property standing
in the name of a benamidar without reference to the
latter..s The benamidar has some of the
liabilities of a trustee but not all his rights....
It is well settleinow that a benamidar can sue
in his gwn name. He can give a discharge to an

bligor, who, not knowing the real nature

u? the transaction, bonafide pays him the
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amgunt due from him, The benamidar incurs

no gbligation if he does not protect the
property standing in his name, A trustee is
ligble for neglect in safeguarding the
interest of the trust....f benamidart has no
interest 2t 311 in the property or transsction
standing in his name." (unlike a trustee)". 9

Then there is the case of Prokash Chendre Ghose and

others v Mehima Ranjan Chakravarty and nthers,ln where

Chekravartti 3.. seid:

" aeeelt i8 m complete mistake to judge the
status of a henamidar by reference to the
strict conception of an express trustee.
When the Jjudicizl committee in 46 I.AR,.I.
observed that a ' Benamidar represents in
fact the reel owner and so far as their
relative legal position is concerned,
he is a mere trustee for him, they did not, we
apprehend, intend to lay down that the
benamider was a person charged with the
administration of a trust and that he held
an affice for the incidents of which the
law of trusts was to be looked tOsesesss
It is only in the limited sense of
holding the property, standing in his name,
for the benefit of the real ouner and
of appearing to the world in the latter's place
and stead that 2 benamidar seems to have been
called s trustee., There is no nuestion of
performing any aother function. It seemns to
ua to be impossible in the verv nature of
things that a trust of this chzracter should
ag a matter of lsw, be limited to the
lifetime of the trustee. The essence of benami
is secrecy. What ie done is that property
belonging to one person is placed in the
name of another, with every appearance of the
latter being the true and full owner, which
involves that, to external sppesrance, the
property will descend zs 2 matter of cours® along
the line of the pstensible owner until end
unless the real owner or his heirs choose toO
disclose their interest and terminate the a
agpenranaa. So long as that is not done and,

e reel owner noes on maintaining the
appearance of the benamidar's cwnership,
there must be an ostensible succession in

the line of the ostensible guner, and

an heir of the benamidar will represent
the property and personate the true guwner
just ms his predecessor ine-interest did".



From the above we see that under = bensmi transaction,
when the benemidar dies, then the benami property vests
in his successor. While under 8 trust on the deasth of
the aalg trustee the property wests in his personal
represantatives who thus hold for the beneficiaries
and are therafpre in a sense trustees, but personal
representatives do not becaome full trustee, subject
tn the trust instrument thzy may appoint trustees,
themselves or others, unlike in a benami transaction
where the successor of the benamider becomes a Tull

representative of the benamidee on death of the benamidar.

From the foregeing, it is clear that the institutions
of benami and‘that of 8 trust, are distrinct each
having its own legal consegquences, viz., in a trust the
property wests in the trustee while in a Bbenami transaction,
the real oguner has got the 1egelntit1e though the
property is in the name of the benamidar. Further each
eqncept creates certain dutiess and ohligations on the
parties concerned some of which { the duties) are common

to hoth,

Another concept which is annlogous to the benami

notion, is the Islamic law concept of & trust., This

is tacitly recognised in the Ouran which goes ahead to
give illustratinns of when s trust should ariss. This
has been discussed in detail in chapter II. The

{(Juean does npt set up the specific requirements for the
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creation of a trust, hut it only sets out the general

recuirements that a trust may be created where an
individual is incepeble of holding his pr properiy

and the righte and duties of the trustee and
heneficiary are based on ethics or morals. But the
duties and responsibilities of the trustees in regard
to the trust properiy are generally more strict than
zven thdase placed on the owner. This ig in contra-distincticon
with the situstion in a benami transaction where the
duties and vespaonasibilities of the benamidar are not ag
strict. For exampls where 3 third party intereferes
with & benami propcety the benamidar may not take
action and the benemidee is complelled to teke asction
personally, on the other hand in respect of a trust
under Islamic law the trustee is compellsd to take

action,

At this stzge, I will slsc examine the concept of
‘Wakf! wunder Islamic law as it is similer to the

benaml noticn in cert=zin respects. A wakf is:

Meesseethe tying up of the substance of a thing
under the rule of the property of Almighty God,
so that the propetetary right of the wak? 11
becomes extinguished and is transferred to
Rlmighty God for asny purpose by which its
profits may be epplied to the benefit of his

creatures™ 12
A wakf is & variaticn of the trust ceoncept under Islamic
law, but it differs from the trust in thut the
wakf is a religiocous institution, while & trust is

not. Secondlv,Aa wakf is not terminable while

@ trust may be terminated. Thirdly, a wakf exists in



perpetuity, since the wakf property belongs to god

and the endowment is irrevocable and permanent

while under the Islemic trust law there is no necessity
for the property to be 'tied' in perpetuity. Lastly,
in a trust the testator or settlor can teke an interest
hut in a2 wakf the person who cgrestes the wakf, known

e8 the wekif is not entitled to take any benefits

under the wakf praoperty.

There ere two views preveiling ss to the valid
constitution of & wakf, namely (1) = dedicstion by
way of wakf is caﬁplete by the mere declerationg
delivery of puaansgiun or eppointment of ‘mutawallis?
( one who looks after wekf property) is nn§ essential.,
This is the view prevailing in Indis; snd (2) 8 wekf
is nnt‘complete unless there is & declaration
accompanied by the delivery of possession and sppointment
of mutawallis, This view halds in other countries

foer example Saudil Arabia, Oman and Kenya.

F;um the sbove, it is apparent thet tha‘pasitlan
of the 'mutawalli' 1a analogous %o th=t>nf the benamider
under a henami transaction in that in both relationships
the prnpefty does not yeat in the person who 'appears!
to be the owner of the property in question, However,
there are distinctlons, for examﬁle, the primary
purpose of making a wakf is to acquire the pleasure of

god unlike in a benami transaction the puposes of

Ly L
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which are normelly temporal.,

At this stage it is appropriate ito examine the
merits and demerits of this concept (benami). This
concept hes cgome under a lpt of criticism for its
potentislity of being used for fraudulent purposes.
Nathuni Lal, in his bock.' Law of Benami Transsction!

1
gstated: .

*In gases of more than onz, it has heen found
thet benami trensactions have been resorted
to with a view to defrasud the creditor,?
1
Mulla D.F., is alo of the same view for he declares:
' 15
" But many trensactions{benaml) griginate
in fraud; and many of them which d&éd not so
originats are made use of fora fraudulent
purpose; more especizlly for the purpose
of keeping out creditors who are told when
they come to execute a cecree, that the
property belongs to the fictitious cwner and
cannot he seized.,”
Apart from the views of these two noteble writers, =
nunmber of cases elaburate the use ol this concept
for freudulent purposes, for example, the cases of
16 . .
Punjab v Daulet, in thie cese the intention of the
parties was to effect a fraud on the government
as © result the g%urt declined to recognise or eccept

that the trangaction in guestion wss werely benamis

12
Then in the case of Gorinda v Kishun, where the

benamidee (beneficis)l cwner) made the transfer

benami; to defraud his credibgT ‘and; lastly there
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is the case of Chettgir v Chettasr. This casc uas

concerned infact with a benami transfer, The benamidee
1ntendad fd decelive the Government, though bia hopge

of profiting from the transsciion were very minimal,
The court hélj that he could not recover the land

he nad trnasferred,

There ﬁae been even legisletive intereference to
curb the propensity of the beneni concept from being
used Por fraudulent purposas. This is svident from
aegtiun b :f‘tha Indian Trénsfer of Properiy Act,

( this section has bgen g¢iscussed in varicus places
1n‘th;prd1§aertatian) Thus this is the grestest

disadvantage of the benami concept.

Morecver, the reasons which led to the development
of this caonece=pt are ng longer existent or canppt be
Justified, The reasonc which huve bgen fully dlscussed
in chapter one, viz., that the Hindu femily was
qharnctetistically patriarchal; this haos beren overtzsken
by modern developments; the parda system is no longer
existent in India; nor is the role of women curtailed
they now play an impordgnt role In nmodern Indin, this
is evident in that they =ven have a3 woman Prime
Minlster presently! The other reasons for example
superstltion or some names being considered luckier

than pthers, do not hold water in this modern world,
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It is =2lso important to note the soeio-economic
‘atmosphere' in which the doctrine developed, It is
apparent from the foregoing that the notion of
benami is basicslly a Hindu concept. I am making this
gtatement without prejudice but it is common knowledge
thet the Hindus or Asiens generally are a people
who rarely fulfill their promises, this can be
verified in the way they avoid their creditors. Further,
they sre a people whoo are knpun forutheir natoriods
character of avoiding the payment of taxes. Herce with
the aid of the doctrine of benami, they were ghle
to Bscape their legal duties (avoiding éreditors and
payment of tares) by holdino out octhers as ownere of
property. It is therefore desireable that the recognition
and application of the doctrine in Kenya be strictly

controlled 8r restructed.

The advantage or to put it in otherwords the useful

purpose served by the banami concept, is that it makes
it possible for one to hold property (nominally) for

another person in situstions which warrant such a

relationship as for exemple where the beneficial

owner is very sick or is insane thus preserving the

praperty of the beneficisl cwner, Yet another disadvantage

which relates to the benaml doctrine is the difficulty

of tracing the law relating to such transactions.

Due to the neture of the subject (benami) the law

relating to it is not readily found in one place but

is scattered over & number of are as.
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CONCLUSION AND RECOMMENDATIONS

In so far as Xerya 1s concerned, the benami
doctrine may justificaBly be applied to the Hindus,
as the law relsting to benami transactions, comprises
part of the personal laws of the Hindus, and the 1898
grder-in-council is the legislative foundation of the

epplication of this doctrine in Kenye.

On the otherhand, with respect to the Muslimg the
position is not cryetal clear as that of the Hindus.
There is no suthority to support the =pplication of
this doctrine to Muslims, It is the view of the
author if ¢this digsertation, that there is no such
concept as the concept of henami under Islamic law. The
guthor's contention is not unsupported, First there
is no mention specificzlly or hy enalogy of such 2
doctrine in the saurces of Islamic 1;u viz., the Quran,
Hadith of the prophet or 'sunna! Ijtihad and *Al Quiyas.'
Neither is there any mention of such & concept in
theyleading Islamic texts, the only mention of this
concept is to be found in Hindu law texte. Furthermare,
the opinicns of people veYsed in Islamic law also

concur with the viewe of the suthor that there is no

such concept under Islamic law.

Arising therefrom, it reemally follows that the case

19
of shallc v Maryam,” was decided per incuriam. (The parties

in this caee were Muslims and not Indians.) The cnuft



in this case did not specifically pinpoint their

authority for the application of this doctrine to

to Mualims,‘except that it relied on general ‘swueeping?
stetements of some textwriters, which statements are
unsupported by any Islamic law authority,save that it
(benami concept) is practised by Muslims in Indias, It
is contended that this is no justification for the
application of this doctrine to Muslims elsewhere, This
is because the Muslims in othercountries for eiample
in Kenyas have a8 different historicel and socisl
background from the Muslims in Indias. The main reasan
which led to the application of the doctrine to the
Muslims in India is due te the Pact that the Muslims
of India prior to their conversion to Islam were
substantially *'Hindus' and their conversion toc Islam
not withstanding, they still retained some of their
customs of which benami forms part, further examples
can be seen in successim, where Muslim Indiansvuere
held to be governed by Hindu law and not Iélamic law
of eudcesaiun see the caeses of Lakha v thEQStandard
Bank urfiﬁéﬁ Africguand In Re Premji Dhanjil {( faor
facts see chapter two of this diasertaticn). It is
alsoc important to note that this is the first case in

Kenya, where the concept had been spplied to Muslim

perties,

It should thus be glearly laid down the authority

(if any) for the application of thie concept tc the
sections of Kenyan Community to remove the unfortunate

confusion now prevaibing as to the application of this



doctrine in Kenya. We have also noted the propensity

of this concept to be used far fraudelent purposes,
therefaore it would be adviseable for the application

of this concept to be tecitly custailed or discouraged.
Furthermore, the reasons that led to the development

of this concept in Indis were or are omniously not
present in Kenye to justify the application of this
doctrine to non-Hindu Communities., It is as such an

'slien' concept which has no 'ronts' in Kenya,.

The caese af shallo v HNeryam, also serves to
illustrate the dangers inherent in sitvations where
the judgee are not versed in the relevant law to aspply,
particularly personal laws. For example in this case
(with respect) the confusion of applying the benami
cancept to Muslim parties wouldn't had arisen had the
learned jdge heen proficient in Islamic law. Therefore
it ies adviseable for judges in such cases to try the
issues at stake with the sid of those proficient in

that particular field.

From the foregoing discussion relating to the
nature of the benami transaction, it is clear that the
law relasting to benami transactions is in a status of
confusion. For example, some cases establish that the

22
benamidar is a mere trustee of the beaamidee, while



23
in some other cases this has been held not to be so.

An examination of the decisions which relate to the
duties and nbligations of parties to a benami transaction
reveal that this sphere of the benami doctrine ia

in 2 chaotic state for the duties are very 111-def1ned.?h
Further, there are no decisions which authoritatively

lay down the mechanisms of creating a benemi transaction,
Hence it is time that the legislature intervened Eoth

in Kenya and India by providing rulee for the creation
aﬁd operation of the benemi doctrine. The rights of the
parties thereunder should be laid down in no uncertain
terms. These measures would render the benami notion

more certain and would effectively minimice its

propensity of being used for illegal purposes.

,.{%‘
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