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1

I TRODUCTIO~

do not wish to rit a long preface. I wi h mer~ly
o explain the hi tory of y subject, the cope end pl n
f thi dise rtation, nd the object I have In vi •

The alm of n di rtati n me b ummar1 ed as
folIo v1z., 0 d w attention to a p rticul r a ect
of the la ; to rai e is ues and inpoint certain anomalie
1n it; to offer constructive cr1 lcl ; t dl selt and
I 1 y rei hortcom ng in it; to trace the develo ent
of cert in concept ; to Bct as c t ly for 0 her
re earch rs by generating the1r nt r at tn a articula
field." If this di s rt tion ucceeds 1n f 1 i Ing
any on of th above, th n I auld claim tha y at e t
On thi f eld i u ti i d.

I au d hi junctur adv nc y r a on fa
chao ng thO r icular opic. Fir t, the e has be no
work r r ea ch a far a I kno concern n I benaml
trans ction ' in K ny a t fric. S ondly, ince
no rese ch ha be n one it 1 a r ult n untrodden
area, an un xh~u ted fi Id and a ch pro 1d s
a portune oppo t n1ty for originality.

The dies rtation will centre on variou a pect of
he ben 1 tr~ns c~ion6. In order to understond any

nCEp· in any di c pline, it i mandatory for any
e e cher to undertake an in-depth tuJy 0 the ba kground

of the concep • Thu I propo e 1n this di sertatlon to
trace the hi to y and development of thi concept, thi



concept 1 normally atributed to the Indian Sub-Continent
nd "t i from tha p emi e that my re e eh 111 begin.

Th next at p ill be to examine th n tu and
obj c 0' the b n i in tttutlon. Th1 111 lnvol

oth·r t Ing 10 king at th cn r c 1 tic of
bp.ne1 + r. a 'on. ho th yare er at d, ho h Y

P v d on °th Ie 1 ff et of a bena i tr n actlon.

A etlon 111 d~votca tc .,I'ace th d velop ent,
eeognl 10n nd applies lOll of till tJoctrin In K ny •

Thl 1 'nv J v n 8x-mlnatlon of tn 11 iou f cultural
c1 1, 1 tl 1 nd 1 gal t-up hien Inrlu n d or
v d th "J for th plic tion 0 hi (b n 1 in tltution

1. . t 1 ountry. In nd! • b_" rnt practic a ce pted
b ing rt of th u 0 of that eau ry nd hence

custom9 y law 1 Invo ed o justIfy the 1 al re ognltlon
of thi 1n tit t1on. Further, 1n 1882 the In tl ution

c tv d 1 lal tiv r gn tlon n h Indian T u t
c , • In 0 far a Ken a i concern d the ud~e

have b n v gue, thay 8V not p clf! d 0 n 1 ned
authorltie hleh upport the ~ecogn1tlon snd p 1e tion

deof th doet ine 1n K n s. In e' et, th y h v
~ nar 1 tatem_nt that thl (benaml) rt of K ny
la bec u It wa part of the p r onal 1 LtJ of the
Hindu and Mu 11m 1n India, nd by th
part of th per onal 1 of th u 11

ok n a
lndu

ny leg 1Ke ya. I thi the eorree o ition? r

basis for the appllc tion of th1 doctrin 1n Ke y ?
Is it part of he r c Iv d 1 we of K ny which by v rtue
of ction 3 of the Judie tur Act i enyan 1 w?



3

T e orne of t que tion h thi i e tet on
1 k a

Sp clal attent10n wl11 be dlr ct d to 11 d$:]te th
o tion of th1 d ctrln in I la, nd to ex mine t

b 1 f ny r r it application und.r Isla 1c 1 w.
T Id vol eat ntutlve r arch 1nto ources of

C B. ua1 1 the 'Qur nt.'Hadlth' 0 th ro het
, mn '; 'Fat 'th t legel pinion and I I I lc

x -bo g n rally 1n n effo t to extract th truth
th cl"tln :1 d i

IF! P rt1c 1 r ynIl 1e ullsp d n • I

k thl e pe o en 1 tr na etton 1n I Ie •

o V Iou rea on ~hlch mong t other 1 the t t of
confu ion revelling 1n the recognition and application
o h 1n tltut on of ben 1 1 Count~les with Musli

ub c • Secondly, being u 1 ,I find ~ If capable
nd or 11y obl1d d 0 ut h 'record c1 art.

Th doc~S:rine f ben 1 1n 1 oper tion 1 ffe t 0

y

of
nu bar of other conce o x pI h doctrine
top I, r ju 1c t etc. I i 1 0 1th1n th scop

or pu 1 III dl t tion to an 1 e th bens 1 doctrl e

nd 1. 'r 1 10n' Ith th e other cone •

I 1 o pro 0 o dr w co rl on b t en th1
doctrln nd oth r 1 11 r In tltut on In oth r leg 1

y e s uch • the Eng11 Tru t, Cu to ry a Tru t
and th tru notlon und 1 1c 1 Includln th w kf.

,Thl 1d h 1p In enhancing our underat ndlng of this
on ept ( ne.l) B through co pari on th othe
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in tit tion ould it be re ap arent to note the
di tinction • qu litie and peculiaritie of the benami
n tl u ion vlz-a-vlz the other 1n tltutlon 1n the

v rioue Ie 81 y tern •

Fin 1 ~ ny r 8 rch l!topId Incom let f
on not ~du ge n an xa 1natlon of th er" B

nd of the bject in que t on. It ill ther fore
e ~i tory for me to analyse the dvant e an
hortcoming , If ther are any. of benami tran action.

And th dl B rtati.- (Jul cnncLuda with Inferenc
u ge ticn and mm ndation d d c d fro my tudy

of this c ncept.
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CHAPTER or~E

HISTORICAL 8ACKGROUND

Sinc th ord a t chnical word,
i i P ortun that I begin my nalysi by a def nition
or x ana 10n of" wh t the t rm 8enami I entails.
T thl end, I 111 can id r wh t leading text writ rs

av to s y. athuni l 1 in hi book II law of Genem!
T ansac ion •I tated:

"The ord benam i of Per ian orig!n made up
f two word "be" nd" nam" meaning " no name",
ha 1 namele or flctltions."
ulla •• , 1n h s book U Principl of Hindu law"
eit rate the eame x 1 nation as the above, for he
By :

" The word benami la a P r 1 n compound odd
f" "up 0 e hlch m a name.

It m n lite ally ithout n m, nd d not a

tran a ticn ff" te by per 0 w thout u i 9 h o n
n t but 1n th n f no h •

This definition by Mulla is the accepted definition
9 far a Kenya is concerned, for it 1s xpreaely

qqoted nd followed by Justice Harrl in the important
case, a f

cflSSl.

K nvan f h 11fo,

b nami r n action e conce n d, in
3v Mary m. Thu a far a the meaning of
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urch only by on pera n 1n th
an al 0 lnvolv leal~ee.mortg e

nam
ctc.

a no confi

1 1n
n 1

lot
on long

n

n 1p
P rty
i h n
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o n n
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ut

n t r
h r In.

d o

another ...tof

1 tr n

.!l£!:~i!!d~.
h

c io ,

r on
(th re 1 owner)

ra 10n 0 b Y
th P 0 r q 8 • Id 0 r nd

r nor y 1 u ch d.
h n b n f ~ i n h prop y. H

1 1n eff ct party to the t~an action 1n n only.

Th conc t of b n 1 1 a peculiar atu e
of I d1' uri prud n thu any detailed dl cu 1 n
of hi to 1c h a b ex mined from th t pie. It

v ry dlfflc~lt if not tmpa ibl to race th pr c1
p ad or tlm hen h1 conc pt ir t rged. u

or urpo B f this d1 station 1t will u c to
By hat the conc pt i of ancient origin. D. Oer t ,
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4
1 h bo' " Introdu tlon m ern Hindu La~ u

co nt:

" ct10ns, th t 1 t say purchase
1n th n m or nomin lly for the

th th n the r 1 en 1c a1
gr at ntlquity in Indl .'

5n h1 book state • In theA d. N tun! Lal,
r f c to the 1 at edition th t:

c pt on of th
notknDw bu It

r. r h the V tem h . n 1n
m t1m m morial •••••••• In India,

m Dnly pr ctla bo h
8 Moham de slnce th

T u th b n i doctr n 9 f such nelent ori nal
o a 0 s th t t do n b 1 n V In

t u 11 v b Ing a w 11 e t b11 h cu t m nd ther fore
a 1 ~.( i H n y ne f th vi th 1 W 1 th
cu om 0 the people - he belon ed tD th H storiesl
School of jurI pr dence. Ban m1 c nc pt f lIs quarely
1n th18 category th doctrIne at rted II a cu tom
and h -no been given legal recogni tlofT). In f ct 1t
we ta d in t c o han v h that
benaml tran sc on '8 cust of the cDuntry (I die)
and mu t b r ogn1 d. 11 h w e ord red by Ie •

After the 1t18 C 1 e In 1 1n th te nth
century 'end t b 1 h d th r eg 1 .y t , the no i n

of bena 1 cern to b notlc d y th curt a rly



the c: 01 1

on • Ju ic • h tr n
i o 1 •.

" In er 1 d m n , uch a n 1 d ,
th cour h pon conalderati ns det r in th t
h f) tio m b rou ht n h n . f :t P r on

e 1 on th 1n rum nt, hou I it h uld
P d h h d n 1 lnt re t in 1t. And

-h court h d sa ar com lled w1th the g n r 1 pr c+lce
in th1 country of u ing th n me of athe e on in
e e per on 1 demend , th t ie, In many cs es the plaint f

nd covered on note not in h1 own neme but in
oth r n mE. 1 1 v1d ne th th t tl n

rally h1 ; uch or n t nc that th 1 n waG
h • and th h t he n n th n of

noth r."

Th1 in r ct 1 a f t e rIle t c e wh r the
doctrin w • 0 1 d.

Furth
which

v
nT:r••2.... It

n

Mar DV • th Judlc! 1 commit ae 0 th pr vy Dun I i

the case of Go ein v Gunoa Prosad 9 nu~~
au tho t -v IV t te :
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" It 1purc
b r

in Indi to m k.
in the n me of others, and they mu t

and ff ct given to them by cou ts
olive enactment tend

rect a contrary course."In

The bov ca e de lct the developm nt and rec gnit on
of benami t an action n IndIa, end it 1s clear th t

they were to be recognlsed ubj ct to tatute law
and if th yare Inconsi tent with any written 1 w

th courts will d cl re them inva11d.

Similar ntlm nte ere galn xpr d by th
P vy council n the c e of Koonwar v
L 110 whe it c1 re that:-'

" It 1 w 11 known th t benami purche e are
com on in lnd a. nd that ff ct 1s given t
them by th courts accordIng to th real
intention of th p rt1 • Th 1 01 1ature h d
not, by any general me sur • decl red uch
tran ctions to be 111egal, and ther fore
they 5 111 muat be ecogniaed end effect
given to them by court • except 80 far
po Itive enactment stand in the way end direct
a contrary c u ."

In 1 82 t e CD cept of b na i wa anct! n by the
Legisl t r in In a. hen the lnd! Tru t c w s

12
enacted. Sections 81 " a d 82 d 1 p 1f c 11y w1 h the

nbenamr d r;t:rl • noth • Act the Indian TJ.anafe;<of
p a erty Act 0 88 , b nalo Y'j can b Id h v

giv n Ie 1 1atlv reCD nition t the notio f fI

in th t prov de •
" Where, with the con ent, expre 5 or implied of the

r ons 1 t t d n immovab e l' p rty, a
person is the ostensible own r of uch prop rty

d tr n f r th ernefor consid ration th
tran ier ahall not be voidable on th ground that

he tra ror t uthor d 0 ·k it:

••
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Indl th cone t of enaml tran otion ia a

• com on • PI' ctic
u of c.rt 1 .t

f' hith t t

ream c t in

nd thus one c sn w1 h certain
_rlv at the conc1u ion

n ct ent mong oth r a t

ob1 m th ten ale 1n b nami
Bit t on • Mu110 O.F., co. nto 1 r pa~t 0 th

c 10 th t
11 or'tnBoeB

prop t

o h

h e
o

1 ow

v

,
i

'ost n ib e owe)
n f r f I' v~ u

h m wit out ow1ed P-

I' 1 0 n r 1 n t titl d
t an f id , u I the tra f r

h d no i

r lV
ct 1 or c n t ctlv

emimld r f' om
th for 0 ng,

pr p r V ( bV
rov t h

1c. a th

berlamld

ttl g

h I'd
xl n .

tr f r r

1

V nlV r co r th
Id the tran f' r) if h CBn

tv h
o 1

d1r ct 0 can tr t ve

ughturn nc hi h
h v ut hi. n n in ulry h c 1f n 1 ut d w uld

d t th
mpl • 1 i

eacar t n i ho
r 1

e 1 • Fo1 c er of
du y 0

r n t

ho
prop .ty t the tlm

o do , an
t he beni3m1da , 1n os B 10n nd re 1

ly to
nds ti t 1 0rop y

1 DOBeRS Ion of th
ale to him I he failf th

• 0 t t th re Ion •

o the r nts of' the p p rty, he wlll be d emed
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o h v con tructive noti of the f ct t a the
n m d r wae not 14r e1 own r

thi t ge i 1 tmpo tent to no that the
bena da a n m 1 nd r, he ha c rtain ights

d d t e hich ill e analy in a 1 t r
h te (III).

This covers the development of benami tran actions
1n India. The law and the courts recogni e nd.apply
th b nami concept to th p e ent day. At th1 junctuT_
it i important to note that thi conc pt of b nami
is common to both th H ndue and Mu 11ms in India.
Mulls say :15

I Th pr ct ce of puttin roper y into felse
name, th t 1, h n a r n 0 h r
than the r a1 owner 1s very common in this
co ntr , and it ex1 a muc mong indu

ong ohamedans •••••• 9 n mi tr n ct10 S
mong Moh medana are mare commonly kn wn

as furzee".
In so far a K nya i concerned, it i a p r nt

that the notion came (to K ny ) with th Indian. The
Indian fir t came to Kenya at about the time of the
construction of the Kenya - Uganda Railway in 1897.
The history 0 the Hindu t mily law applic tion in
Kenya w1ll help to reveal the development, recognition

nd application of the b nami doctrine in Kenya.

Slnce the concept of bensm1 form part of th
personal law of the Hindu •

In thl re pect, he flrst ordinance which marks
th app ication of Hindu family law In Ken Is the



l'

1,70rder-in-CQunci hich applied the 1865 Ind an
16

ucce on Ac' to enya. Th 1865 Act was enacted to
pp1 0 Chr1 t n 1n Tndia. Section 331 of thi
ct d it cl ar that the Act did not apply to
1ndu, u 11m and Buddhist. However, in Kenya
h Act WB pplled to all, that i , Chri tiane,
u 1 m • Hindus and Buddh te.

This wa 8 mi take, which we reallsQd n 1890
and r ult the ecretary of tate for the col nl 8

17
m de an ord r n council to rectify the mistak. hi
o der did thr thing •

1. It re to d c
Act nd con u

pplic bl to u
ion

It provi
would b

h t th todu' matters
vern d by th Hindu 111

of ucc
r..t of

n •,
3. It or vided t at PI' bate and dminl tr tion

Act 0 India w uld apply t K nya in r p c 0
0 p bate and dm1nistrat~on matters.

T w In ect sy n th t th Hindu we to be
govern d by their 0 n per onal laws. Thu ben
doct ns part of e law uf' Kenya becau it i a
p rt of' t e H ndu f'amily law and the 1898 Order-in- uun i

i the leg! t v baai of thl doctrine.

In so f r a the Muslim ere concerned, th
8 7 0 d r-in-Counci1 81 0 provided that h

I usl1m w r
I lamlc 1 w,

to be gove4 d in _80nel m tter
18and th ca e of Shallo v Mary m

by the

fo th be i of the application of thi doctrine
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In o f I' Mu er cone n d, th
7 0 d •..i - u. c 1 0 ovid d t at h Mu 1im

b ov rb d n I' 0 a1 ma~t !' by th I Ie 1c
Sh 18

1 • the c e of 1 0 v M l'y!3r.lform the
t e pI c tion of ..his doctrin to Muslim

n n (N • P . we d Al ep clfically w th
h po tion of hp. doctr ne 1n I 1 m nd th
h pt.r con ider h h r t e os Ii at! n i p t

0 h M 11 P r anal 1 w).

Th o c pt II t r c v judic! 1 r cognition
1 K ny 4 • hi n ep c c 1.vil .,
In the tino ord
held Amar Kaur th
Ja 19 t Singh d ed th ta Ram. J g po
h h d, ou 0 his own n y bough p.o r 8 i

name of 1s , • h h ht cIaI' tiCI

t th prope tl w ~ h Id by h l' hi no n nd
for v t ng 0 d r. Sh r Chi f Ju c • t k n
1 to eccoun that th par 1 w r ndu • n th t
th re w no intention n the p rt 0 th hu b nd to glv
th ro ert! t t r b nefici 11y, me
v tin 0 er pray d.

hi c all d 1n 9 by th c o -on. H re a i du hu B d. c1 1me
---------------------



th t h d bou ht, out of hi own ey. c rt n
property n the nam of hi ife, who had ub equ tly
died and h o ht en order that she h d held it s
nominee for him n c ting rd r. An order w s made

pray d.

I import nt t n te that 1n n.i he of th e
ca es u it h ld th t n nou~ptlon of adv nCRment

0 t c "" r WE! r 1 ed, nor w s any evldenc c 1 ed
••0 .•abut uc . p e un t~cn. !t 1 my con ntion
ha . i w a reed, 8a c n be d duc d

from t th t th tr n cti ns i th e
c •.•s w r d 'hi why n 1 w
c lIe t r t th r . mptlon f a · n t.

T c nc +- fi + •• cc"fic IV pI d 1n h••

or Bt nd
I hi ce kh f th r p rI

in the nem of his Infe t Bon. Af 1 ornet, r th
on con r ct .d t f.Il th to +hird p rty. T

ather brou_h thO BC "on 0 c1 i the nct
lIe lng that th transBct wa ben m • Th on
rgued th t he w the b n r1cial o·ner nd that

the doctrine of dvanc ment .hould be Clppl~ d.
Th court held, th I no re u pt1 n of v I'IC nt

ri 1n K,!!nYB1n f vour of El Sl •.h on or 51 h
th by r 0 of th fa her vin paid th
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purchElse

nd t

price property altu t 4n Kenya td 22
n t en far h o 1n h name 0 t eon'

Th cou w of the , w t at th tran action w

b n mi nd t e 80n wa m re b namld r.

Th! e e a followed by the ca of Shallo
23, which i th r B e 1n d pe ny

r cog"! nd 0 • l!l th'i DOr. _1 g. In e h
h nu ht n action Baal is ux- p yln
or "'lng him to b h . 0

p ee 4 .- ~o ~ :]~ hlhlch w re ur.h ud bV thr,). .
laint f in 'th n n nt d ., n the.
u 1 fu th c1 m d the

t i 0 hi , th r__

u 11 s n plaintIff e Latm \ thil he provided
purch C! on, r p h pu ',,-h

i h n I r E n r' •"

a1 t (~ , 1:.1 Ie

prepp. ty I~ t. ?m nt"' ...
t t,Me d r n a t. he c . ~ u h .•.d ";hn co nt·on 'h•. t:

o te __ .e .•.•......•• h t tnC! tr n ction In que ti n
w e 'a en rnt and that h notion of be er: .or e..l •...;.'::'

of the K ny MUwli ercen-l !...w .~. l~ W~ , Q par i CC

th e nell, or the Mu 11 of Indl~; .t:.: r 'Iy t.

ion or dva cement did n t apply.

T

P 1 1 n
boy I bri fly the hi try,

th doctrine 1n Kenya. The c 8 of
m.l



If':

1 '\rya , thu th...ba 1s for th pp 1e ion
o hi ootr"ne to Mu 11m in lnde end t Keny •
t tt 1 t g it i app opriate to pose th allowing
u n, vlz a r h obj ct and c u of

b ml tr B etion

Mo t writere uf the vie (h1eh incid nt lly
1 0 h red by .u g"'''') I t ..h rn 11 ab je t 0 benami

tr n e ion is to pe pe rat u. ulla D•• , in
his bunk t rinciples nf' Hindu L :.tit decl r •.

~ gut many tran ~tion
f aud" nd ny 0 th
or"gin
pu po ; mor

.ke pIng out cr
xe ut re ,

long e h tou
B~ized."25

1n

ir George Ca pbell, Ie e judQ. h 1 i h co rt
ekes th eme view a ull 1n r ect 0 h obj t of

ben m a act! n o he tates·

H benaml tran c 1 n h ve i vari bly their
g ne 1-9 1n di honest nd raudulent deD r II 6•••

Thi t .pear to b GOilt

th j dg s . ~ more 0 Ie ee~ ain ha~ benan"
trasanctlons a e used a clock t enhance fraud and
1n a tal y explain th courts oa efull
c S 6 dealin with benami tran action. But, n verthel B the

ou t r c gn18e the v lidlty of bene 1 tr n etion.
He v r, this i beau h r i no Ie wh eh ar 0
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u 1 w b_na t ansaction • fo~ it is not an offenCE
0 y ro erty in the name of another person.

S t t i im ortant to note th·t h court will not
n u t en action h r th re i di hon t

or fr u u ·nt 1n ent.

FurtIH!l', ':'nr.1sr.y instanc.e!":,thE' cbjE'ct cf bf'nsmi
transac ions has L~En found ~O~ tu 1 for the ole

pu pose nf fraud but for othe~ lawful purpOOEa. Sir
27

F drick allock very ab y ~n~ cenvinc ngly
tBted:

Ith regard to the morality of suc~ bena Ii
p oceedinga, all hone t men, both in th
(a8w and W nt, a~D R reed. No honest luropnan
who kno 8 an'thing of b ines9 wil pretend
th t th pla~tice of bEnani yote~ is
unknown 1 the We te=n cauntr _ Uonl y nce
farms a tel' thE ol~ fashion Are no longer

as ibl in Engl nd, but collu lve nd
friendly bi! 6 5s1E over tock-ln-trede
or ather mavab! property r f9r from uncommon
and I am mue m1 taken if samet. :;.ng v 1'1 lik!:

en mi oe no 0 on among prof aeio 1 land
agent f ~o who land is rnerply B cc~m8rlity
a, sp cuI tive purchase and ssle, nM whose
float:ng i~bl11tieB often p-xcpeo th~ir
.v 11 oJ t rn au e .•

Thu~, contrary the pcpu I . vi _l!.l t~ t bene i tr n ctions
are u eo to mask fr ud, the~e are sur e jUBtiable Ie ful
objects a d dl cu aiDn of the causes which lead
to the Evolution of the beMsml doctrine w 1: B ffice to
demonstrate thi even more clearly. As earll l' stated,
the concept of b ~6mi is peculiar feature of t ~

Indian sub-continent and ae such it is imperativ
that we tudy the Hinu _ociety to a c rtain the rea ns
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ic . d to the d v 0 men th doc •

n H n u oc , th m'ly was c e teri tic y

P t rch 1. E ch f lly waa a complet unit in
i If' controll by th Ide t vlng a c nd he
w call d the e ci can rol

ver tho e who w re und~ him, a d th ir pr e ty.
Thu 11 th prop rty of th family regardle of
W 0 cQulred it, ood in the nam of the , Grih tl'

he a d it ab olut lYe With the ad ent a oderui m

thl eet w s 11 htl chen ed a individuali ic
n pt b 9 n to c op u • Th prsctic of the

'Grihpati' ownin 11 th fa.lly prop rty absolut ly
w 1 0 ffect but w till mint ined in
dlff r nt sh d , vlz., th property w til bouqht

n 1 n m but h didn't own it ab olutely, in tead
it bel nged to th h Ie family,.!n thi Htndu f mily

t-up th notion of b nami d veloped, lne the
int re t i 1 idual 1n th amily w re not

e r t d u be. d not dl tlngui hin his in~ :- . t

om h e f hi wif a , bought pr pertyhi
n th namae ,

Th de i

h nd 1 perp
o k pone's p oper y n th f ily

fo 0 e' d nd nt '
b hlch led to the

f ben i. ne Bchlev
f t i no h r so

v 10D!ment of the y te
th go 1 Y king e Ie en 8 f r r 11g1ou or
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eh rit bl purpo e • A provi ion of property for
r 1 gious or eh ritable purpos is not affecte by
th ru e ain e p ui.y.

•..1 ee if a Hind buys property i the n me
0 his f en, thew 0 erty ( n fiei 1 nte e )

no v. ed in the w r or on but 1n hlmsE f.

S1mll rly, 1f I bu !'oP£!!'ty the r.am of
n idol ( w 1eh r ou und. n l 1 I) whom no

one xc p himSI? h th !'i ht o wt hip, e
p perty th n, is not th prop.rty of the ...dol btiJ'tttl
prop rty of th p r on who PLI ch a d it. I nd Em

-r ul h'" ~u u e th p cp tv to r_mein 1n thFi
f mily in pe petui y.

Th~ Hind~ Ccnmunity ~e. e B n~ially e m Ie dominated
community. Women had a 1im1 ed role to pl y nd in Bct
it WB bl?1 v d that LJ m n',. pl eo i at ho c. W:th
th -dvent o t eolof1_ ~-t.. •. l cc.':oi •. :3~·~tniil:3 UI rc i1troduced
i In i , hi ieh Bmcng_t ethers ir.clude th~ ••~~ •

Th1 ey te r wired he 0 nera a prop r y (Ian ) to
appear be. ore the court of Ju tic, in evenu CourtE,
in the office of the collector and before the Re lstr in
conn etion with uch p oDerty. Worn n who odned prop rty
but ~ho could not appear in such public place becau e
of the 'ta 00' wh! h ro tricted fern Ie p rt ip tio
i such matt ra, put their property i their u band

r ther ClOS8 relative nam. ho appear d as th



r • 0 t!c r oor t cc

''ain, Do closer ...,tuUy of
anothcr- rea on t:b..at eu to the
trn.nr..·..etio c . rne -1 du 0 unt t·y i~

rev
or> ben i

t ' ....., r

t

on t t o

1 n enur~ basis, .' ieh
t nur t

r voi t in(i •.-0

eo t
ten , t
to ur-o h', 'c:t'V"'Jlt or re
hel t e lr-.n in n'm i1e

nt t •

n ........t in r yet ot 81'

re n t_ t o ben'"' ~
neo t. In t: e r r ir 0 ic~r ""'011 ck •t;

,

r t...-t 1e to .c

or t't· me cr-t 01



ucky and oth r unlucky. Partly
practice s uti conc 1

from public observation'.

r B on dv ed Is, the fact th t
ople natu ally do not like to have any dealing

ou o g v rnm nt ic o th Y fall
dlf'f'icul ies,o on ·1 h vi w to va

benamind l' ppea s a the apparent owner 1n
or b for oth l' gov rnm nt f' lcial to repre ent

, 1n rel 1 n to h1 ope tYe

Th1 concludes the di cu ion of the cues th led
the developm nt of the benaml concept, and on can

arrive at a conclu 10n that fraud i not th
nlv recson to the evolution of this concept. Next, will
e an examination of' the circum ance in which the

umption of b nam is evoked in K nya and India.

As far a Keny i concerned, two ca e throw light
n epect of he situation wh re the doctrine m y be
vok d. Th c f 81 n lng Ch dh v Mohinder 5i gh
nd h l'

31 ho f ct abov the court inno pear •
hi c e we of h i thet 1n c se involving H ndu

f her buy r erty Inth name 0 th son a
ebuttable re ump 10n 0 benami an be imputed. The

d c 1 t t of h 110 v r., 32 whe e thec et ry m
u w 0 vie t b w n a hu band and w1fe

0

1
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prop rty bought 1n the name 0 the wife resulted in a
r bu table p esuMption of ben mi in favour of the
hu band. Provld d it be e t bl! hed that thp hu hel d

wa the source of the urcha e money.

fh sam position pertains 1n India, for in the
33v Kathand ra.BL Sir John EdgeC' of ~ura

stated:
«Ther can be no doubt ~Q that 9 purch se

in ndi "t F In 1 0 pro rty
in India in t e name of hie wife unexplained
by th~r rot d rnitted fac 1s to be
regerdcd a benami tranBaction, by which
the n ficlal int re t In prope~ty is in ,h
hu bond, lthough the st n ibl- ~. t~E is
in th w' fee

hi~ po ition w re tHted 1n nurn' r cf Dth~r c~ses
34

for exam Ie, 1n the case of Moh~med Azim V Selyld_t~ h8ne~
where the court held that " Where it is onc~ ~ tabllohed that
the saurce of purchase mon~y follnw~ rom th husband
for the tra action 9tandi~g in t~e nam~ of the wife, thE
ran etion i benamlP

reg ~d purcha e 0 property in the nam~ of
th 90n, y Hindu father in India, the presumption oP

Hindu 1 ~ is n f vour its belnQ e benBmi. If the on ~en!eB
that this we a ben mi ourch e and lIe es that it was
th i~tr 10n of the f ther that he 8houl~ be thz
benef 01 1 owner, then th burd n of proof, lies on
him to prov the intention. As far a the purcha E in



23

th na f d u h co rned, th po tion i no ,;
very th on V e1 on . am,
hold n th t ur i na decllni
t hold o. u s of y in e n n
f r at1ve r h ld, n h 0 tim,

a1 a r i e th p e u 1 n t th P ch i en i.

In ord r to rav th xi ten e f b nami, one
~a to a 11sh cert 1n faet , such 1) intent1 n of th

Ips t to ere t b nami tr na etion. lnt tl n of th
I
I 1 1 u ed aa a ty rd tick' to d t rmln wh th

glv t n ac~lon a i no b n i. Tht i co ,0

ppro eh of th court or th court , 1n ny tr n etion
b it con e , 1n ur nee, 0 y oth r, e n t h !Jet

nd u n n ue y a t 1 f e t h
par i t nt n •

h mpo nt ae t k n 0 0 i rati n 1n
d rmInln h th r a nami xi t 1 th:lla u ee of

ureh e mon y. In t 1 r p et we Mav to con Ider a
tw en the two dvers y parti ho up lIed the oney

\ u d n the pureha of th rap rty. T Impo no of
th soure of on y e nnot b und r t t d nd on e n
not thl om h Kany n eel of h 10 v Mary m wh r
th ourt w 9 re tly 1n lu ne d to r eh t the d c1 1 n

0

it c e t V hi f' c • v S undrl
o v .37 ivy oun 1 c1 a d Lord C mpb 11 :, w y
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been e1 u upon, wi h regard to
n 0 th P P rty has been chi fly
1s purcha d in th neme of n ne b r
~.ilV nd 4h t h arc ipt

n me resp cting it •••• W hIve hard
e hi t auth rit.e , h

1ty of ir Edw· rd Ee t, nd Sir Edward
th t th crit rio i the CB

to b con ider d from what source
c mP'9 with which the urchase money

Hot ever, w n t_ that t ouree of pur h s on y

1" not cone1 J .r1 " Po 0; r: r 1 it n r. 6 ry
Po t t be ~tfbllRhpd f r ~ourt to find or to
rr v e t th conclusion t'1, - b na i xI c s , In ot er-

wor~s B b na ten x st independently of the aouree
o th purch~ e eney.

0 v i ano h ' or" nt f::Jetort t k 'nto
count in de-t r ni g w ether artlcul r t an ctien

is b nami. It is not normal for a person to purc"aue
property in th ame of another, th motive w uld
di pI y h nature 0 the B c i n.

Pas . on of the rnperty n QU tion is y_t

nother factor 0 t ke into ecount. hi i w 11 i11ustr ted
b\ th caSE of I.. lIe; v r1~:ryam,which 1s anoth f· ct•. II

t he court took nto ccount in rriving at it

conclu fo HarT'1 J ted: 3on, ,

o
" •••••• t e premise were let to occup~ nq

ns ~ rom horn th plaintiff, s f om
that ime, co.lect d the renta, in addition
t h eh he p id t e rates nd t coat c-f
r pairs. The laintiff aid he spent money
r ce v hi ow purp~ ,while the
defe dB t aid he t the on y home
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arid they b th pent it. It 1s c1per that
hp no r?r c oun ed to h r for th ren B, nor

... uiu he b gg t that he had a ked im
to do 0, and he seid that he c0 1~.t.. c t _ri
th rent ole y on his own beh If
own r end 1s ued ec tpt therefore in his
0 n n amB but mark /c M y

I •
beceu

e p'" p ty as in her name It.

, l! n, c . or can truct1ve and control
o tl.. p"'o e tl 1 thu an"m ort nt t~st 11'1 det I'minin
whether 8 pur~ ~ c. t P Tl t. i [' n t P. e- ; "11u t r t sd by

Anott t ng to b~ 1 u~erl t wh~~h R ~l.o pecifically
men i n i t ce f .::h 110 v 181 y i r.he nn duc t

oft h JlB t 1 • Th r erQ r .•h p:..' ev i 0 u .n dub . ~q Ij n t

cur.duc t 0'" thE: parti a ':'n r elat r ., t(1 thp prOpErty is
r aI nt 0 ea-:ebli h t e ,1s anc s of B hen 11

tr ction.
It 0 wi·hout eying that th po Itlon o~ the rtl

and th ir 81aticn to on noth r 1~ a100 f und~nent 1
in eo f Jr as b ennm r tr ns ac t i.nn ere co nc er: Ed. T',.::!r

are c ~ a n situ tior:e (in .5 P BC 0 f Hi 1 IIS n d ~ 1 ms )

w ere a benami 1 presumed such circum tan ee ~

a1 us ed in his ch pter e •• tw n hu band 8 d
wife, th r nd BOr: tc. True if person 1& 'llpQing

a bell ml tlen action i re pect 0 pro erty held by
"oth r person and there i n npxus or connection

be~ween he two 0 the. the cClR~ uill c rtalnly
not p e linE' b~n8mi. ulth rmore it will take
evidenc of high probative slue, (direct viDEnce)



to e tabli h a b nami n uc itu tion.

La tly, it is ale e ntial to knot who ha
th t t d 0 he p operty in Question to d t rmin

hE a ion emi. In mo t ca th
beneficia own r usually but l)ot necessarily keeps the
documents with h m to e t bli h his claims even tlough
t e docum t e th n me of the benamidar.

From he for noing dl cuss1on, it 1..shoped th t
cone i n 0 th i tory and dev 1 p nt of

the c c n h !I b Iv n. hat th t m

'Sena i • h en ad u t y xplain d (what it nail );
that th itu 1 9 W re the b n 1 notIon 1 pr u ed
and the actor that tabll h a benami have be n
effec Ively dl uss d. n th x ch p r. the b r

doctr n w 11 b xa In d in r 1 tion to i tatu or
po it I Ie c ju 1 prud nc •

o
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c R II
THE BEN CTRINE IT TATUS IN

1SL ENeE

In thl ehs t r, I will look t th bensm1 concept
from th I will eek to de erm n
whether such 8 concept exi t und r Isl ic 1 w or
no • F1r t, I will look at thi co cep ithin the
fr mework of the xl tin law and ractice ofth
ct;lurt•

My naly . 11 b g1n rom h Indian ub-continen
thi concept i w1dely applied nd 1£1a d mi ant

eature of th1 ar a.

First, I would an ly e whether the concept is
app11ed and recognised by Mu 11m 1n India.

ulla O.F., 1n hi 1book n Principles of Hindu law,'

throws light on th1s is ue, for h says:

H Th ctic of u t1n p op rty into B f 1
nam , that i t e na of a p r on oth r th n
the e 1 wner, i v ry common in thi cou try
(India) and it exist a uch among Hindu a
among Moham da ••••• 8 nami tran action among

ahomedana are more commonly known furzee
tran action ".

This 1 ~h vie t ken y oth r x writ on Hindu
1 w such as rett. 0 M., nd Nathuni L tin hi book"
Law of enami Trans ct10ns whe t ag 3 h c ncedes
that:

" ng th oh m n it (b nami) 1s co monly known
by the n m of I m f rzi'



8 I. farzl n u ze , m n the s mE thin ,
which la, putting pro er y und r 1a nam.,

ru he two word are u d i rchang able.

T u t!! 1a a en rom the cone pt or b mt t

a common fe tur on th Mu 11ma 1n Ind • Fu h r
1n In h con t b en giv n 1 gi 1attv
r cognition by vir Ul! of the India T u A t ( etlan 8)

and 8 ) and al o implicit y by th Indi Tran f r
of proper y Ac of 1882 ( clan 41). Th a 0

tatu p ly to Hindus an u 1 r.t nd th e ore
thia efl c t (b n m ) pr_d in nc in India ••

n o f r t ap lie tion f h a conc p
on rn t h 19 e n 1 0 p rti

by cou t • Th privy council 1n th a of
£'

8ilas r y appl d the not on 0 n mt
to mu lim y. h pr vy council in thl c

ough o d t in wheth r purche 0 prop ty
by ind 1n h ne 0 hi u 11m 1

b n i t r B t to b gi to

t I th lr d rn n t t

II on) i u t unobje tion.b
mblenc to th du trln

the tru t 0 the
o the m n wh pay the
1 a n allow the

logy of au co on law that wh re a
n fment 1 made without con ide etton

the use r .sult to h feo fer The exception
n our law by way of dv ncement in avour

of wif or Id doe not pply in ndie:
Gop krl v Gun p r had, but the relation hip
i a cl u stanc ich 1 t k n tnt
con iderat10n 1n Indi n de~ermining w ther

tr nSBct1 n b nami or notll•
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Th 1 L hi 9 .0 c uded t t n the vidence the
UI'~nB5B n i • In i e, w

useE! t t benarnl conCE!p w- held to apply
n-Muslim a d a Muslim par y.

of
Th econd C Be to be consl r d 1s th c e

4v Abdul Jabber. In this c a Musli
wldd in tltut d e suit again t th on of her
deceased husband ( who had also been ? Mu 1 m) for
part1tion of her h 1f sha 1n the hOUSE of h r
dec ased hu b nd. Sh e t bli hed h r claim on the
ba 1s of a glft-de d In er fa our by her husb nd. But
the hou e was found to be e ted n the defend nt
a benamld r for his father 1n the m tter of form or
rellef, to which the pI inti f wa ntltled. It w

held that there must be a decl ration that th house
and the site mo e, particul rly described 1n the
plaint were re ted in th defendant s ben midar on
tru t for the per ons cl irnlng through th wido s
husband, it mu t be fo low d by noth r decl ration
that the plaintiff was ben ficia y entitled under the

aid trust to one half of th s Id house and ite
,~~tr - tu ~of':x.h tti-~"":~f'er to··h r nd o· q ur: 81'

o e el th share of the s id hou e end th site a n
•

heir of ~he'deceeeed husband. I thi case wo ee that
the notion of benem wa h 1d to apply etween Mu 11m
p rti

A numbe of oth r c 8 tab iah thl f uch
th case of S Ali v Bib Fatma5 and

\
c
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and
po ttion 1n Ind1 as 1 n from the or g01ng i""

that th concep f is rec n d, pr ti d
and appl d u 11m in In a and th Hi du ?

V Y •

Com ng c unt y ( enys) , h t 1 the
\
'\

t'a"u of thE: co cept of ben m1 in 0 r s it recognition
and actice by Muslim •• concerned; nd it
I

pp1ioation by the court ? This conce t wa fir t
) I

!B;pp11edto Mu 11m p rtle 1n 1967 in the c e of Shalla
I .

I 8
m. Appar.nt1y, hIe 1 th only ca e 1n Kenya••••••••••••••••••••••••••••

'\ d I1ng wi th the 1 ue of
I

nami etw en IU 11m •

, \
I' \ The parti a in thl ca were Muslim and were
Iprri d 1n Jun , 1946. Th marr1 ge ub l~t d until

rch 1965 when the pI inti f divorced the defend nt
\a 'per Muslim' sher s' that ie, the Islsmic law.

uring the marriage the part! had c uired e rt·i
property which s th ubject Qf thl suit. M • Shalla
filed this uit a ain t hi x-wif ,Mary ,for an
orde declaring hi to be th own r the p..op rty
011 ging that he had bought the sam) with his own
.on y. Ii' 1ur th r clstm d the t r-an fer 0 th_ pI' .mt

a him elf. The property w bought i th n me of the
w e, and the hu band ela1 ed that thi we a en m
tran ct n. Th r w con llct of vldenc a to
the soure of the mon u d to pure e th pr p rty
( hous >. Thi vit 1 th oure of 0 V would

influ nee h eourt in it d t rm nation 88 to wh th r
thi w s a benemi trans ction. Thi court held that th
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wa a e ami transac ion as the p reh of the premise
wa paid for by t pI in 1ff. It w further held that:

" In gene I oh mm dan law in Ea t Africa
1 the erne a 1n Indi ; th r f re the rebuttabl
pr u p ion hat the purch e of land by

p r on 1n the name of another create the latter
a nam d r eppll s b tw n Mu lim 1n Kenya
as it doe 1n India." 9

Thu the posItion in Kenya with r pect 0 the benaml
concept in r pect of it applic tion to Mu lima
is regarded to b the same as th Indi n position.

It is y Int~n 1 n no o de e m1 wh ther uch
concept 'really' exi t und r I 1 mlc jurisprudence.

itherto, all he t xt wri ere nd the c se men ioned
in the forego ng di cus 10n uat mention he hez rdly
thet the conc pt of b n mi i recogni ed and applied, M 1" I"tHa. r,,(!V don't c t gorlca11v
pinpoint the uthor1ty or the recognItion or th be s

of this doctrine under Islamic sbaria' (law) • The

Buthoritt tern, hav concluded that 1- (b n mi
concept) 1 part of the I 1 mlc 1 w all r cogn1 ed
and pplled by the Mohamm dans in India. Is thi really
so?; Has the conc pt ny foundation in I lamic law?

1.

o
I lamlc la co priee of four m In bodi ,viz.,

The Qur nlO which is the primary urce of
I lamic la and Islamic te chings;
The' unne.11 of the prophet Mohammed (P.8.U.H.),
for beside his po 1tion ae a m dium of r velatien
the prophet we respon ibl fer explaining the
Qua n c ver ,demon tratlng the practical



QUfl.ranicz-u CC' and answcr-Lns: quee tacno of
the co -ant.one • Fe ""<."1,'" the leader of the
co unity, the co:mmander c: the .':r~r end
tho su ro e jud c. ris explana 01'", _iora.
decision~ and ~dvices ( ~ich compriees the
sunna) were observed and followed by tho

nl" ~ as indinG commandments and final
advice.

3. Al-ijima - consensus of the "aliis, that i'
learned men.

4. Al- iyas or ijtihad whd.ch means an exhauo tavc
attempt made by a qualified jurist (al-myt~~id)
to reach a legal decisi n on Lasue s aff'ectin
his community, and which are not cle•.!Xly
d0cided upon in th Q an and the sunna of t e
prophet. But Guch decision should be aoe on
the ~pirit of Islam.
The ursn as earlier stated is the most" ort~t

or fun amental Dource of Islamic laf. A close
ann.lysis of the Quran reveals that sue .. a concept
is not mentioned either directly or indirectly.
The Qu.ran infact r coeniscs the L titution of

,tr at' hich it discu,<:::sesin etoil but not
tmt of benama ,

In so far as th doctrine of trust is concorncl
chapter IV of th . r-an verses 2, 5, and 6 authorita-
tively e tablishes thus. ....,..:3.- for this pur-pone I
.ill use the English translation of the Quran by
Abdullah Yusu:f Ali, whf.ch is recognised ac one of
the best En,;liE'htranslation~' y bo th ":uslim and
~on-m lj~n, ocholars.

erae '2 ",tates: o
"To Orphans restore their pr-oper-ty (when th ;l
reach their a.e) rior substitute (Your) orthles~
things, ~or (their) b od ones; and devour
noth their substance (by mixin "t up)



17it your o: or thi~ io inde d c eat ein"

h.in ver-se is appea in to individm: Is (tru""tec"")
ho look after the property of orphans to act

equf,tably and dutifully to the trust. _T_........4__'_--"-_.....:;._
dec es:

"To those eak of understanding, make note
over your _ro erty, hich d hath made a
means of su ort for you, ut feed and
clot~ the here lith, ~ld speak to them

ords of rindne s and justice."
Commontinrr on this verse, bda l.Lo Yusuf Ali says:

"Your property: ultim,::.toly<.J.llproperty bc Lon.;
o the communi ty , and is intended for the

support of you i.e. the community. It is !.tel
in trus t by a p ticular individual. If he
is incap ble he is put asi~c but gently an
Hith :indliness. .ile his incapacity remainn
the duties and responsibilities devolve on
his tr tee even more stric 1y tlan in tle
c~se o£ the original o\mer; for he m~ not
take any of the prof'its for him elf unless he
is poor, and in that case his re uner-aHon _or
his trouble m t be on a scalc th t is no ore
than just and reasonable".

This VBrse cstablishes that TIcre Qn indivi~ 1 i
ncapa o 0 hol ing property ...or any r-eacon wha t 0-

ever, t en the tru tee who holds th property on
his behal ...m t do s .i~ a goo~ conscience anc
equi ty.

Lastly, ver e 6, again reiterates the trusu
principle .ith respect to orp ~ 0. It call~ upon
the believers to act as f .ithful trustees in re pect
of orphan ' properti s. Thus th Quran 12.Ys ~9'111 t".at
a tTUSt may bc creatcd and impose~ a strict Quty
of care on trustees 'whi•...h duty is a,<"'ec1.on morality _.
justice and e uity.
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Moreover, the rea ons that led to the development
of he benami doctrine viz, the parda sy tern; the
c as tructure, of the Indian eociety which was
divided e.. into 'Zamindar ',Brahmins, easent
etc; the partriarchal nature of the Hindu community-
where the elde t male asc ndant Grlphati' was
considered to have power ov r the other m mbers of his
family end their property and India's past hi tory -
the instability which f rced individual to de 1

ropertl i 0 her o n

o cur •

• • - Fo e 1 s chapter of th
die rt tion.

All he ar char c 1 1c
n

h ch r culler
to he Hindu Co un1 y in India nd th Mu 11m oclety
from the olden tim III not and upto the present
d y i not ynony ith the H ndu ommun ty here.
H ne the r on t act whl h led to the
evol tion of hi conce t re no e t in the
Muslim Society and h fa i i p c 1c ble
for uch do rin to evolv • I i th co t ntion
of t e au hor of hie di ertation. th t e en mt
cone pt 1 a p uli f tu e of Ind! onl

The oth r o ree 0 I 1 ie: 1 w th t 1 h
sun of th proph.t,'Al - ijima' and

'AI- i B • 180 V I n r ult in 0

far the ex! nee f th ne of ena 1 1s
conc r d.



In an f 0 Iv i u f e n t n: th
i o. t 1. i 1 •

0 m nen Sc vi d.
nc1u n a h lk or
aha ,ed N h y, ho p r ntly i the h1ghe t

thor y th c un r 1n a f u 1i tters
c d T K dhi con ucted d 11 d

a ya e 0 I 1 w th
c u n th 1 no h co c pt
He conc ded h t I 1 m recogni e t 1n on
0 tr " d w kf bu not th t of b n m • H

xpre ed hi u pri th d i ion e che y he
CD r t c h 11 v ry m, a yin th t it
w 1n n nc u im f h ri • Th

hi f d:

•

0

o h r 1.

i 12 13 0 4k U • d He nd
11 concur d 1. h th Chi f K • onclu i • lkh

H rith w 1 h dv c d h 110 1n r n .•

" he Qur n doe not cant in
n r d th 0 her sourc of
there i no b 1. or lying t

a Mu 1 .not ith t nding th
lndi r cogn s u h c nc pt h

0110 the' h r1 'bot other .u

nd
rcfore

in.,uslims



The oth r two, w u n he bot wer .he

vie th t the e 1 a uc conee t in I 1 mie juri p udence
It 1 my cont_ tion, ther f r th he notion of
benami has no b s in I 1Bit 1C 1 w.

It 1 1 a port nt to not th t re i n't a
Ing1 t xtbo k on I lam c 1 w d cu log 1 oneept,

and 11 th t a ent one 0 th c nce t d it
relevance to Mu 1im i only ound 1n Hindu 1 w t xt •

Co l"g bae to the c
15that.

o h 1 v y m w ae

of

dafe ou ht to di tlnguiah
5i ghl cs e 16 on the

ere1y that the system
mt i a 1 ab1 to mem r

1 Keny. nd he cant nded
ap l1c tlon to Muslim

With re ec t I fully gree Ith 1esrned counal1'a

content on t s othe ben mi principle has no applic t on
to tu lima excep in India.

The ceo Biahen 51 h an
another 17 in olv d a Sikh ather and hi son. Th
fath r brought thi ult claimln. certain plot which tood
1n hi on's n e to b his. H pr yed for a decl ratlon
that th defendan held the plots in trust fo hi and

n 0 der to ransfer the ame to him. The defendants
contendeQ that th tran fer of the plots by the plaintiff
to him, wa made by way of adv ncement and they in fact
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relied on the presum ticn of advancem nt. The Court had
to de~ide whethe presumption of advancement in Kenya
in favour of a Sikh on of a ~lkh father by r 8son of
the father having paid the purchase price of prop rty
and taken a tr nafer thereof in the name of t e Bon
arose. The answer given by th c~u~t was negative.
that lA, no such pr umption aro e. In th cou s _ of
his judgement O'Connor C.J., made the following
remarks (which are however obiter):

"Th r 1 Ion line '5. of unimpeachable
authority to the effect that the presumption of
Inte~dpc dvencernent of n ~or. wh~c Engl 8h
Equity applie to a pu eha e by a father of
p operty 1n h ne e a hi son, Is not part of
the general law of India. In India, both among
Hindu nct Mu 11m the practice 0 pu chasing
property in the names of others is frequent.
These transaction ar called benami (i.e. 18
without name 'or' fictitious name') transactions"

The lsarned Chief Justlc8tthen quoted the case of 8ilas
19Kunwa v De aj Renjit Singh to sup ort what he had

20stated. Sl~ Geor e Farwell ~a~d in this case,

" The natu I inference ia that the purchasE
was a benami tran action, a dealing COMmon to
Hindus nd Molla d"s 1iko, and much in
u e in India.

::'1
The learned Chief Just ice, conc Luded that:

n The Indian case. establiShed beyond doubt
that a presumption of advsncement of the son

,would not ariee in India by reaoon of a father
having purchas.d prop rty in Indie 1n the
name of his 90n. This seems to apply not only
to Hindus, but also to Mohemedan nd other
natives of India",

Tu nlng . gain to the case of hallo v Maryamp the
2?learned Judge declares:'

e
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" He (referring to the counsel for the defenda t)
wa unable, however, to cite any authority in upport
of these propositions, and indeed, apart from

Bishen Singh's case (whos f cts are givEn above) where
admittedly the views of the learned hief ustice as
to th application of b nami to u lims were to orne
extent obiter in as much as none of the partie was a
Muslim, I have not been referreu to any authority

which either lays down that the principle of benarni
applies a b tween uslim 1n Kenya or negative
that propo~ ion."
This i preci ely becau e there is no such authority

c
as the concept of benami has no basis in Islamic
law. We also note that even though the earned udge declared
that the entimen expres ed by the learned Chief
Justice in the ca e of 8i~hen ingh Chadha v Mohinder
Singh and nothe, were obiter in that none of the part!
was a Muslim,neve theless he very much elied on this

on this case to reach his decision.
23

The learne udge further continued and stateo that

oh mmedan a nEst Af ic i the am a n India •••• "

Mohammedan law in East Africa, with respect,
differs from that of India. 'his is becau e the two peopleQ,

of Ea t Africa end I com from differ nt ociologic~l
communities. The MU6lirns of India, b_fcre the advent of
Islam were Hindu6 when they conver~ed to ! lam, this
did not mean that they cut them Elves away from their
original set-up. Th' while they were Mu 1 ms, they till
retained some of their 0 d Hindu tr dition nd customs,
which wer incorporated into lsI.m. The benami concept

i such a Hindu custom, which over the ages ~a5
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incorpor ted into I lam y the u lima of India.

Inf ct the Privy C unci1 1n one case raIl ed thst
u 11m in Indi incorpo at d c rteln H ndu v 1ue

.4
• Th c o erve

t i • T e ugh 1n
Ea t ic by he ido 0 , on'

( usl r Indi) 1 n n .1. th hare
in hu b n • p r I 1 mlc 1 w

f ucc ion. The H gh Co t bli d th
ucce o nt f n n ndi

ov r by H n 1 v t u h t e we
Mu 11m and hence Hindu 1a we to pply. On ppeal to the
court of Appe 1 fo Ea tern Afric , e ppes1 w s allowed a

nd thi de i ion wa rev rein favour of the
Moh mmedan law. The Admini t ato of the e te spp 01 tl

to th Privy Council. The P vy Counc 1 held:

th

Thus implicity by this decision, the P ivy Council is
recognising that diff rent law other than I lamic
1 w would have applied if the p rti wer in In ia,

v n though the rt1e w re Mu 11ms. Therefore thi
c e 1lluatr te th t the Mu 1im 1n India do not

r ct1y adhere to the 'pure' Is1 mlc la •



Two oth r c e so 11 u tr te that the law
ov rnlng 1ual1 of Hindu 0 1 tn may be different

( 0 the Iala ie law generally applied to other
Mu lime. The fir t case the c a of Jafferali aha100

v The stand rd Bank of South Af'rica.25

Th appellants in this ca were I mailia Khojas who
Mu lims of Hindu origin. One 0 the i ue to be

determined w which law of su~ee ion gov rn d the
26

I milia Khojaa. rhe Privy Council h ld.

" Khojas in matters of si.ple ucces I n nd
nher t nee re gov r 2d y Hindu 1a , ithin

ce t n r:.c 11 1 s which are no to be
extended •

The econd a e i that of . In of the.
trust of h 111 of n thl ea too,

e of th ssu w h ete m ns 10n 0 the la of
ucc s ion p 11e 1 to n I m .1 a Khoj t \i.lhow' a

28
u 11m. De Lestang J. e1 ..

» Alt bugh it would ppear that I milia Khoj
were or! in 1 Hindu ho e oncert~ to
Islami bout half a c ntury ago they re
ntH ndu a V 0 e they now pr ctlce th
~oh8med n Religl n. Bee u P. owing to their
origin they are still governed In matters
of s cceasion nd inherItance by Hindu
au to r la •••• "

au in 50 far a the 'pure' Isl mie law d rived
from the Qura nd • un • of th prophet i concerned,
then I m t c de t at the leI 1c law of East Af ica
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I th me.

In Keny we have three ifferent sociological
co unitle of u 11m • n mely the Africsn Muslims;

he Arab M 1 and the Indian Muslims. With regard
t the rnd! u 11m he con t of b n mi m y bp

h Id to P ly to th s it 1e t u i a in
I l. 1. fQrme part of their ereon 1 laws and 1s

rr1ed bV them to count 1e where they old pRoperty
b t 1n r p ct of the ather t 0 l]T'oupr.of Muslim , th
con P- t h J H:I ar'p .A.L ~t!. :'1 whato :?ver. Moreover, by

29virture 0 t c 0 Nathu v Hallrnabhal if the Bction,

of he Ind an M l1ma 1n Kenya 2 uch o ra e th
inf nc .h Y have cut t emselves off from their
old envlroment ,t n a pr umptlon 1 e th t they

ve accep d th w 0' e opl whom th y have join d,

in thi c e u 11m a fri o A band fric n
Origin. Then Islamic law as applying to the Mus1i in
Ea t Africa will e1 0 pply to them, ~nd which will

ender the non-re 0 lt1" of the p ctice of benaml
ve to this graup of ~u llms 1n K nya.

The. c e of all v M r ther f r d old d
sl m do not recogni e the inat1t ticn

of b I 1. F'u thermo thl ca . wa urpoated to h ve
b n d a1ded p r Is1 mlc Ie ut 1n reality it a

decided gains the spirit of Islamic law, for to uote
from the Qur?!", it is sa'd that in order to avoid dispute
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any t n ction b t n 8S th docum nt ill be
u d v d nc 1 c e 0 u ut t i , ur c'•

1 n 1 t d y cour 1n h
0 ch I 0 h

And sin o write do n you tran C io
th1 finds f our in he

nd ovide evid nc better 0
nd di ite ong you".

Accordin to t b c do u nt ir th c , th
prop rty belong to YB but h ou n h d

and decl f.'d th~ 4-h t a t 0 "p " nd th
the PI'O ertv bel - °0 ~o the hu t; It J

Furth r the ur n enjoin in ch---------------- .of th ur n th t:

A divorce is only p rm1 bl tw ; ef· r th t,
the p rt1 should Ith r hold togeth r on
equitable term, or se r te with kindne •
It is not lawful for you, n, to t k baCK

ny of your gift rom your wives.
Th I ur nus, i enunci tin e doctrine which i

o.ore nalogou to th pr umption or d'anc ment th n
to th t of ben i.

o with t nding thi 1 w from th Qur n, the
1 ern d Judge, llowed the u b nd to t k back w
he had gi~En to th wi unde the 'u r 118' D the
b oami conc pt. Thus the judgement in ahello v ery
cle rly w nt geln t the pltlt and the la of Isl m.
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In the n x eh pt , ill n th n t r

of the ben 1 1n titution; th leg' 1 e feet of
a rni t etton; he r ght nd duti of th
p rtl 0 uch a t n ction; the concept of
ben 011 and its relation oath r octr ne uch a
th do r1n of top 1, r dic·t· nd 1 t1y th
c_r u tanc in ·h c court o not 91 e
,,- ct t.n t 1" al tle in a ben mi tr naact on.e r i

o
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CHAPTER III
THE NATURE AND OPE ATION OF

The object 0 this chapter is to give a concise i

analysis of the concept of enami. This concept in its
operation 1 affected by a number of other principles,
which princ p es and their ffec on benam' transactions
will be analysed in this chapter.

The fund mental ttribute of a benami transaction
is that there should ~e a real purchaser as we 1 as an

apparent or nominal purch e and the real purchaser
~hould be capable of enforcing the right like a
beneficia y in t ust again t the apparen owned. I~ such
a ituation the apparent owner is refer ed to a the
benamidar. The benamidar has no beneficial interest in the
property that stands in his name, he is only a representative
of th real owne or beneficia owner (benamidee) and so
far as their legal tatus is concerned, he is like a
mere 'nominee' for him.

The legal effect of such a tran action is that,
since the benamldar is merely a trustee for the benamidee
(real owner) and represents the real owner as far 83

the legal position is concerned, he the real owner is
subject to 11 the rights and Obligations which would
b~nd the benamidar.(Thus the benani relationship may
be equaled to that of a Principal and Agent Relationship).
This is well discussed by the Privy Council in the
ca e of Guru arayan v Sheolal Singh I when it stated:

"The ystem of acquiring and holding propertyand even of carrying on business in the
names of others than those or the ~eal
owners, usually called the benami systen,
is and has been a common practice in the
country (India)~ As already observed
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a , rc h f n a .!. ,1 do o with the: u 1

uthority Q th real an BLV r ul 0 0 co
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by th, ceo h n r Krl hn n. In 1

iliu trated
t

pIa n 1 f(s) ou h 8 hOUG 1n nath r p r n

h1eh w b n i pure 8. Th d' n nt, i an
was i po s io of hou e th d a pur h s •

Th b n d au d t defen n r CDV o~see,~iDn
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b n id r III n gll t i h con uc of the uit
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the suit by the ben ida against th de endant w

in ti ut d ith th kn ledg of t plein 1ff( 1 wn r)

The cou t Id •at th 1 intiff 1 ound by t d Dr

1n the f1r suit, 1f him If h d in itute the
suit and the Buit 1 r sjudieat •
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Con u tly. t 1 1 ct 0 en 1

tr n e 10n 1 0 1n • n h n f v1 nc to
the c ntrer • the r 1 o ner for 11 act of t

benamld r, h t i • th r a own r io account ble for
11 the d d 0 1 d eds the b ne ider, 1n

relation to th ub1 c m tter of the ' benami' 1n u tion.

ny 1 1 re t !'n n 1 r a e cer aln
oblige ion ","d It .1p n p 1't,1p 1r.v 1 'ed, nd

n_ 'ben m • pI ion 1 n t a

p rtl 1 volved L a h n~ 1 trsn etlon, ns IV
th 'bena Id r' nd t.hp -=nam e' h V£! car tal
rtght nct dut12 to ulfl11 ar1 lng fr th tr ii r.tl n.

Sine to the • u e o 1 t ne Id r

o be t o n r or bp 1 urch e, orr:

the ubj ct t ar or a ben i tra c 1 , d

r pon 1 tlity of th !'IJP ty i 0 i!'n, then, if
he ubjer.:t t l' t•.•_ 1 in rf rr u

with by n the rt', t h_ h th 'u Y to in hi
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c n ue for d g , j ct nt, e1 i of t:e . .,t
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8uIt u Iti , o 0 nd thdre
e u1 b 1 0 c ::t Id t t th

r 1 hd 1"t1tle v r

nd on nu t. u t h r.

Conve 8 Y ny roc din a y third rtv
r latlng to th tr na clan By b brou ht g 1n t

the ben Idar, th 1 ,h c n b ued in hIe a n
n • Th1. 18 111u rat d by th c se a Guru r 1n
v hi 1 1n h.



Con uentl i in from t is propo itlon, it
follow th t b nan.i d r he right of ppeal 0

!i hal r> tt,~ a n r w e tabl hed
by the ca a sch 8 SIngh v jadh r nd Vedia
v Umra S~ . hlO The b e Idsr Iso h 13 1'1 ht to.••.J't~l •

xecute ny judg ent rl Ing from ny uch ult.

n ...d D en- n und r a
t co pI i t or t , n Id I or
a. 1 ben d.r in a

h r p ty, u th:::r a lu nt, !len

t u4'" . 111 nat aln"" nable. hi W""6 at hI' h.•. .
th c 0 u g C a v un If Th re••

1 11 ., h art of b::'Jn ,'d , t

i h 1 n un r u V to co Iy t e 1 h r

h a ne 1 •

he't'ethe ben Id r, incur am x n 9 relatin
to th bena 1 propert. , lch expen e re incurr d
for th en .it or h en Id t n h,

8 8 -r r 1m ur ed n • T 1
t 1 h uti T;) 1 v 12

t

<"Ig 1n ru t 1n
c f tl di ch r d

e a e Id r

B h b n r hi x h n th b n Id r
1 Itu Ii t u t cour h 1£1 h t e b ..1

could be garded B havin p 1d the mortgag debt
a ere olunt r nd h a ntitled in equi y to
h ve it d cl red th t the aunt id by hIm 8

e r e on the prape tV.
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Tn . b na d CElnn ':nstl"u t=! u.t g in

the ~eBl n , cl ing ti 1 nd p Be i n h e n

1n"'a. a J g !n 11 ther e H 1It •
e nnot ue a ta de a e nder d .. 3 a Bed ag ...nst...
the r "t n l' on th I'D nd het he tala no p r y...

p rt 0 dutl nd 1'1 hta arl Ing be-tw n
en mid r an bensmld • t e b t mldar aL 0 •

oblIgatio in I' c of hiI'd rtle • For xa. pl •
r b nSI. i • h i;'l h ld elr out as th

""
of t b ne 1 prop I' y, a thi d ;larty a

resul of th I_'I'io rt; ... n·~ io od b na j:d mi:Jk s

p ym nt 1n connection of t I am pro cr y n th
und t nai th t h auld b l' 1. by th nB 1d ...•. ,

hen th bene Id u d not be 1 to plea h t • 1

only a n Id t 1 P l' !e ~l Jid 0"...

el h I' or B re or di cl rg f d t d

a hem.

uti : t. ~ T c'
.•• - t"" ••••. tJ •• ' h 1 13 om on

out ea th '0 n r' ti hi prop rty, and thl 8 third
p ty 1n oDd f Ith, or lu nd ithaut no 1 -

urch th_ cne 1 proD rty 1n q I +'1 n from .,.
• n id 1", then the'ben ld 'e nno ; . . om tt :".......:t ....
, on fi , third party u c~.-;5 _ Thi .

I t c1 l'• ..oJ

by th Indl n Tr n3 r of P r';21'ty Act of 1882, etien
41, hleh t "-- .



i P ed
op rty

p e d

c

u d uty t 1 for third
'b n 1 tv, he exact

n ng, at h y not b b to
y " ablt;! o reccv r ro a thIrd

n 't i ~h tl 1 D ty • c

r i1' c C 0 th rn 1 ",;1t ...f' or
re c rt n ractor Ihieh should hay
. , ~ W l.Ch l' un e tflk~m !luld-

1 d t i d n t e •

T. u

reeov r•.

p y i

co at ue v
\;i1at thar
u 1. on

inevit 1y

I as tf r dl h ch idee' may
hay L ul] io

1•
. t .• y••

to 1 le ,pIe, ·h r h
di pas h pe~+y w1thout th per i 10 of he
benef e al 0 • .I., 0131 ion i not c1 B • n a f r
s I k 0 th e r n t n e Id d c e on th 1 u •

8 it likely h t no idee B be bl get damag
a 1n t the b r. Id r, th pu Itio 0 b n .1 r

• b n t t d i tl e for oiog e 3 1 n 10s au
t tr t nd r trust, h refor n 1 y

pr u bl.V ucc 1 I!:::l"'~ co!: br ach rJf

he t u t. The ben 1 ae y 151 0 BV th u t

rac1ng ag 1n t th b n Id r. I th na dar
dl p as th ro rty o e third rty ·h 0 t



bon f de ur ••ha __ r I or v aLue wi I.ut n tiee, then
.. \j tree th aam il L'" .L- po ible.

Aft r ~.:smln n the ight , duti and obligations
created by a benami tran actio in r 1 tion to th
parttE!E t. ueh El tran action and also that of third

artie , it i El 1m crt It to look at, and
x mine he i uaticns wh re e c rt will not enforce

a ben I 1 tr n cc t t • Th fl"" t s I u tion i illu trated
by the following CUGt~

14
'ro, th c ~e a GOPGe r1 t

v Gunge Pras , h ~ud 1 1 Commi~tee of the
Pr'vy CQuncil g 8~~ :-

in ndi to k
nther nd th

f ct Iven to h
p It5ve nactment

ct a contra y c use •

Secondl , h t r on hieh re ult d or led to
th for ailon of b n mi r n action bill to erp tiate
frauld, a f x m 1 • her it i int nded to
d flaud t cr dl pr of the b neficl 1 o n r nd
thi in nt on h een fulfill d, the i h1s

Ituat1 n the • in c 0 conflic or mi under tandin
lth the bel" id r ill not b allo d to r cov l' the
roperty fr t b n Id i tn b n 1 r fu 9

to handove h prop rty. Th1 1s b cau th ourts
wIll not h 1 t· e iJ ef1"'1 1 ow 91'. ~'n'" he i

telnt d Ith ille aiity lz. d raudlng cr dttor •
But t th fr udulent lnt ntl nino cc mpll hed.

h n the benamidee may recover hi pro erty from
the bena idar. Tn r dian Tru ts Act of 1882, xpr Iy



"
rov d or th1 , S ct 4 de lar ..

i
uch

•

y he ok n, th curt will not enforc b n ,1

an ctlon here o do 0 111 In I1ng he i ht
of innocent ~h rd p rty purch eer , ho hav contr ted

15
bon fld , for v lue and wit out notlc • In th1 1tU8t10
th cou t 111 no e h purcha e a ide, unle
th third p rty h n tl th t he ller w r ly

ena d r and h d no ueh ut orlty.

L tly, the ourt 111 no enforce ben 1 ran ection
1 i uation here 0 do 0 will b i t 'public
polley' It i not Ith1n th prov1nce of th1
d1 ertatlon to v an an ly 1 of what th t r

t 11 • Bu Duffle to 8 V that pub11c'public policy'
pollcy i an 'unruly hor e', a on m1n nt judg

t ted. So the ffec of th1 i to 1v th court
a very w1d dl cretion Ither to upho d or et a Id

ueh tr n 8ct10n • An lllu tration i th ea e of
Shya L 1 v Ch k lal.16 In th1 e th pI in 1ff
had one ti b n a v111&9 ( a public
offIcer eQulva nt to C 1 f in K "ya). hl1st ccupy1ng
thl po It10 h bought eert in prop rti 1thin hi

r , and Ine ueh a tr n etlan f'orbldd n by
the rul f h d of R nu h h d u h d



r. -

ro .•.tle 1n h n e of hi uncle rho e hei
refu ed to nd over he profit, a r ult he
in titut d tili u1 .••T trial e u1' d elded th

1 Int'vou1' of t 1 lntiff. On app 1, t F-:;;:;r)
- /'

pe 1 t caul' r 1 d he jud nt of' h tl'lal
co I' d dl 1 ed th ui • n f'ul'thl' a p 1 t
th Hi h Court, It a h 1d th t 1 th duty of a
• t 1'1' t k e i p 1'tislly the ccount of Z Indarl
(la d lord ) nd t n f1 a b t n Z ind le ith
confl ettn Inter t Furth , th t 1'1cs not
do hi du a erly In hie ar If h • n inter •
T u th t an ae h Id to b ain t public
p 11cy th d 1 a1 of e ui the la l'

a pell te curt a uph ld.

The Inel 1 of b n 1 In i 0 r t10n d llca ion
ls af et d l' 10n tl'n , thu
It 1s 1 t n h d r1n

e un to d t In t l' et vlz-a- lzthe
ban ncl e Th etrin h hlth rto
already n ntlon d n hl eh , to can Id l' d

auld the d e 1n a ' .ejudie '.

A cs hie B 11ehe th p lie bill y of th
I' Judie t doctrine 1n b n 1 trsn etion

17
in h, h I' th

1 h t

uru ay n Sh 01 1 rivy Caun il
1 :

M The bulk of judic1 1 Inlon 1n
f h 1 n t in h
l' 1n ns Id r th p l' D

entitl d 11y f ee by th
r judie •

1 favour
y

lly



It fol10 that In a benami tr n action ruling or
decision aga'nst a enamidar is re judicata again t th

a1 owner, a number 0 c e prove thi, or exampl
18 19Khubchand v Narain; Nanak Chank Mlhir Saleh and
oInderjeet v Suraj,. The decision 1n the proceeding

will b1nd th real owner a 1f the uit had been
1n tituted by the real owner him elf. It is al 0

importan~ to note that the operation of the doctrine
(re judica ) xt nd only to the character in hich
the uit 1 brought nd a to the rights declared by
the d cree between the parties.

Another doctrine which h s a bearing on benami
tran actions i the doctrine 0 estoppel. Th Keny

21Evidence Act, provide in Section 20 for the doctrine
of e top el, wh re it 1s tated:

•

U he e on per on ha , by hi declaration, act or
ommis lon, intent10nally caused or permitt d
ano her er on to b lie e a hing to e t e

nd to act upon uch b Ii f n 1th r he nor
hi r presentative hal be llow d, in any

uta pr c ding bet en him If and such
p r on or hi representative, to deny the
truth of that thing",

n order to give 6 cl r conei e di cu 10n n thi
particul r Is ue, vi , the application of the doctrine of
e top ed 1n a benami transaction, it 1 e ent1al
that one ha t hav a general view of , e to pel'
which would he p to throw light on this particular
is ue.

"Estoppe' ha been defined 1n stroud Judicial
Dictionary E toppe cometh of a French ward e taupe,
from whence the English ward stopped, and it is c lled
an estoppel or conclusion, because man's act or



ccep nc topped or cl h up hi mou h to 11 e

or p1e d the u h tt.

E to 1 h b en egarded a B par of the 1
f c, u 1 or correctly vi wed
ub tant1v rule of 1 1 n in h ca Dr

C n d1 n nd a 1n10n8 ug r 0 p y Ll Ite v
2

C nad1an ( 8 Ind a) t h1 11 1 d. n oppel
i

1

1d to 1 h pry to 1 1 proee ding
reelud d fro 11 g1ng or rovlng th t fact

i 0 h w e th n it h b n de to ppe r. 111

lald 0 by Br all L ,1n he. of 1 v
Anglo A rle n Te1e r h Co p ny.23

Th r a th k d a 1, el •
1. t 1

t t 1 Y
oth r trlb

t r
h judg

nal n Ing

co d. or u d.
of court of r c rd or

u 1.dlt1on 1n tn tter.

2. t e. nt of f et 1n
rt1 d 1ttlng it ruth

arty m kin it and;
d

y
nd

1 9( •
3. Est pel 1 p 1 he 0 h e the y ord

or c n uet w 11 ul1y de ured t c u nother
t 1 vet 0 1 hieh

the f1 t kn to and 1r th end
11 1n uen at of thin 8 and ct u on

h b 11 r, 0 kno In ly d t e fal
t t d f v rring aft rl•IR'I'r1R

that uen t te of thin dld not 1n fact
ex! t Tnl e t bil hed a f back 1837
1n t 1 ka v .24

Tn 1 ar 1 v t u pr s n U~lt:H;lnnl J. 0n ,

n c n 1 e 1 a b n 1 trl~ngl8etio in .1t atlon
where (a) A hlrd arty purena ea a b n ml ro erty



1.)8

fr f. b n ld r, g n d 1 in
h name of th e thus e m to e the

real owner; in good faith for va nd without notice,
th n, the b n mid u to f m Ie ding
that th v nd r as a mere benamidar. Second y
( her th t i d r y war h e on 1n
whose n me the property tend 1 n"'mica , but the
ben mide by hi conduct or action 'holds ou ' the

nam dar a v ng aut ority to deol with a sell t~e
ro rty and when he doe ell the pro erty, to a third

wi 1 be Estopped from pleadingparty, then the b namid
that the vendor wa a b nBm1dar,

urther, the first two (of the 3 k nd of toppel)
e ometlme r ferred to a t chnical e topp 1

di tlngui h d from equitable e toppel 0 to el in
pa • An estoppel y record is the preclu 10n to d ny
the truth of matter et f rth in a record, h th r

udi lal or legis ativ ,and also to d ny the facts
.: oj dica d by a cour of compet nt juri d ction while

toppel by deed ar egulated y well e tab i hed rul •

ut it would be next o impo ible to pr cribe a
rule 0 u iv real a plication 1n regard to what ar
called topp 1 in pai , dep nding a th y do on the

r> pa tlcu nce 0 the c e.

rega d topp 1 by conduct or r pre entation,
h essential elements iv!n r ae to n ppe ere

laid down b lord Tomlin 1n th cs of Gr n od v
25M rtin Bank which are a follows:-



5'

»(0) A r pre enta n or conduct amounting to a
repre entation 'ntended to induce a cau E
ofconduct on he art a the Bon to hom
the re r entation wa mad;

(b) An act or omm sion re u ting from the
re re ntation, hether ctual 0 by
conduct, by the per on to whom the repre ent ion
w made;

( ) De riment to uch p r on B
the act or omi slon. I

can qu nce of

Thi principle of e toppel by repre entation or condu t
wa recogn1 ed by the court of chanc ry a early

26
a the 17th C t ry 1n the case of Gal v Lindo, and
ha been conai tently acted on. It wa originally set
forth 1n Pickard v 5eara.27

" 1s rul h by pry • pre~luded b
orne pr v10u act to which he waB party or privy from

a ertlng or denying a fact~

The ba 1 of the mode n doc r1ne of ••quite Ie e topp
is the r1ncl e that a er on a lying for a ecu tab e
remE'dy mu e r pared or m y for d, to act n a

" qu tabl mann r him f, th t , it 1 a d on he
maxim that who e equity mu do ulty". Th1

a forcefu y e la n d by Lord o nning 1n the ca e
of Moor te M rcantil Company Limited v Twitch ng 28 .
when he quoted Dixon J., in the case of Grundt v Great

29oulder Pty Gold Mine Limited, when he pu it in these)

words:

»Th principle upon which e toppe in pai is
founded i th t t e law hould not perm t an
unju t d parture by a party from an assumption
of fact which he has caused another party to
adopt or ccept for the pur 0 e of their legal
relations".



T in 0 1 b1 t P thu d upon
of ub1i olie • r 1 • goo r ith

d it 0 1 t or d on 0 J3 k

n t h1 own a t, nt lan 0 o. Itment
t t in u V 0 h h dl c d nd
who r on h I' on Th oct i

t n f 0 q 1 1 P c1p1 t
eQU 1 1n the c e. to e ami tic ,
th doe r ne e t p 1 i U th t nju ••Lc

nd uit In itu 10n hieh 11 an 1V d

1 e on, all 11, e d f atop 1 i

u d to en ur tha th r a i d 1 ng" n such
t n etl0 •

t thl juncture it i 1 portant to not that he
onus of proving an toppe1 Ii on him ho p1e d it

n ex n t of itu 1 ns in hich he doct ine
of to V 1 d 11 u fi ndie te

h a p otion nd f h z- -

i b n tr n e on •

E to 1 e n 1 d bV ?, amider 1n a b n Ii

tr n etion. Th1 1 0 1 1 in at on wh
a b nami
fr u u1

n in

n on hed e n und rtek n for a
nd thi f udu1sn u 0 e h

e ulf 11 d it I' om 1 t Y 0

I itu i nut u lie po 'cy, h
b t nti 11y.

1 owner
i barred from recover ng the ben 1 prop rty from t



t.L

en mOd the b n m fa p ead the doctr ne 0

t p e • But wher the fr udu ent purpo e not
fu f1l ed or doe no mat rial e them the real
o ne en ltled to the benami property and the
ben mi r who agr ed to be party o the fraud,
ca no cl im the pr perty upon the intended fraud.

30
Thi point i ill trated by he ca e of Mani v Gune h.
In thi ca e, hou e was the ubject mattler of t e
su t. The plaint!f cIa med he we th beneficial owner
of the hou e nd that the efendant wa th b nam dare

e petitioned the court f r the equitable remedy of
dec arati n. The plaintiff furth r alleged that the
s le-d ed 1n the nameof the defendant and the co u ive
decree obt ined by him against the plaintiff wer
co lu ive and fraudul nt tr nsaction who e aim wa to
avoid the laintiff' creditors. The lawer ourt
establi hed a a act that the sale-deed wa a benami
tr nsac ion nd th t t decree was a collusive one,
and upheld the plaint!f 's claim. The de nsant
app al d an t e High Court reversed the decree granted
to the pI intif b he 1 wer court, holding th t the
original plaintiff now re pondent wa e topped from
a erting hi title and further that having been a
party to the decree, he wa bound by it.

Another situation where e toppel may b laded i
b teen the rea owner and thi d parties. The third
parti in tht situation may be Ither creditor 0



u c e • I pe on (8enamidee),holde out another
(benamidar) a the owner of certain roperty while in
f t he i not the real owner, and the benamidar ' ..
utili es the roperty to raise funds from cr u"tors,
then uch er on 111 not later on be a lowed to
cl 1m that he i the 'real owner' and thus deny the \
truth , the represe tetion he had earlier made. The
CB52 of atYLnars n Murthi v Tetell Pyadayya I in
point. In this case the defendant BS the h ad of a
Hindu r mily known as the "Karta". By hi conduct
and represent ti n e ~prl t.he pJ in iff to b lieve
th t hie wife, e benam1dar da~ the r ~l own r f the
p op r y 1n qLBst" n. H further, per uaded the laint"f
to advance money to her on the B cur ty of the benami
p op rty. When the p a ntlff, ubseQuently claimed
hls money or a1 ernative y his lieu on the property the
defendant claimed he wa the real owner and that hi

i e wa merely a ben mldar. The court held that the
de endant cannot deny the truth of the repre entation
and a eert title in himee1f, hi conduct and
r pre entation e to p d him.

In ro f as hlrd p rtie ur h a conc rned,
32 •

thi has a ready b en d BCUS ed n as uch ther
i no need to re eat. Further, the third party'
pos tion in respec of ny pur ha e of mmoveable
property is fortif! d by the provi 10n of the Indian
Tran fer of property Act of 1882, section 41.



It 1 i ort ,t to not that the purcha r must be
i ocent if the i dir c notice or con tructive
notice or if th r exi ted circumstance which ought
to bave put hlm on enquiry and which had he pursued
would have led to th discovery of th title, then
the third party purchaser cannot rely on estoppel,
a is illustrated by the ca e of Blndoo Ba hinee v

33Pe re Mohun Bo e. In thi ca e, a purchas r, bought
ce t in pro erty from a Hindu woman who hu band was

11 aliv at the maternal 1m. Th court held that
he w s not a bonafide purchase wi out not.ce, that
1 , he wa not n innocent urcha ere Tni is b CBU

n India the position 0 the wife in r pect of
dealing with property, ought to have put the purcha er
on en ulry a d th t it mounted to con tructiv
notice and since he ignored the notice, then it wa
to his own detriment.

o But where a purchaser i "innocent", then the court
wi 1 uphold a lea of estoppel, if it is pleaded by

34uch a purchaser, a in the ca e of Sarat v Gopa •
In thi case, the mother of the defendant had execut d
a deed of mortgage This deed of mo tgage was a erted
by her son the defendant. hen th term of the
mortgage were not sat! fied, and the plaintiff (the
mortgage ) to k action, the def ndant claimed in hi
defence that the mother had no title to the p operty



as he wa on y a b n mid r for er d a ed husb nd
The court eld hat the def nd n, a e toppe from

o claiml,g by hi represent ti n (arre tlng the de 0).

rrom the for going, it i app rent that the
do t ne of estoppel is very i portant, nc hough
it a l'e 1 Qwner is barred in ertaln circu at nce from
di fJU ing the actions of h be amide •

Another i or ant conc pt hlcl-th s a be r ng on
b na i t ansact on i tlL notion of a1' ne -hip. In
Indi a, a ea I r d, I 1 e ;:)'1" per ae ulredr

in the name of one e on nd the money i dvanced y
another, n there 1a no 1 t ntion to ben fit the
person in whose n m the prope ty i ac ulr d, then
thi tr n a t" n would be benami tran action. The
same is true of partnerships. ror here the prop rty i
purchased from the funds of a partner hip but in the
name of only one partner without any intention to benefit

ueh p rtner olely, then such a partner will only be
deemed to be a benamidar for the p tn r hi n holding
the property in that capacity for the firm. The ca e
of In re AdarJ··35 1 t t thi . t it i 1 dus ra es s po~n , nvo ve a
partner hip. The part~er in ured their live with an

n urance f rm, and the' premium , as paid out f th
partner hIp money. One of the partners ub e u ntly
died, nd the court held, ~hen petition d, that the
other can pply fork letter of admini tration.
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L t y, 1~ is to note that the
enam doctrln h some resemblance to the law

of ency in situation here the agent contract on
beha f an undl clo d principal. Becau e und r
agency, a in benami tran action , uhere an agent
enters into a c ntra t on beha o an undl clo ed
princi al without indicating that he 1 contractlng
as an agent, he ill be ersona y lia Ie. Consequent y
a third arty will have a right of action against both
the principal nd agent a he has in a benaml
transact on again t the benamidee nd benamidar.
Moreover, technically the benamidar like the agent iu
deemed a the r presentative of th benamidee, and
their actio if a thori d w 11 bind the principal
a d benamld respectively.

T u from thif ore-going it is a arent that th
~

benaml doctrine is ffected 1n its application and
operation by ome other doctrines, whic culminate in
the court refu al In certain circun tance to
enforce these t anaaction ; that the benami doctrine
i 1n aome respect analogous with other leQal
relatlonshi and; that his realationsh1p like
other legal re at on hip create certain right and
duties. Th next chapter will dea with a comparison
of the nami concept ith other concepts uch as the
Eng Ish Tr st, W f nd tru t under I lamic juri prudence
and cu tomary law tr st. It will a so dwell on the
ad antage and disadvantages of thia concept.
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CoMPRRISo~ 0 T E BE A1I DOC R NE Aro OTHER
A AlOGoU l GAL RELATION HIPS

CHAPTER 4

From the foregoing chapter it is apparent that
the benami concept is in certain respect anologous with
other eg 1 r lationship A comparison of thi concept
with the ather legal relationships would be fruitful,

ince apart from distlngui hing the benami concept
from these relation hip • it would al 0 1n the proce s
serve to llu trate clea y the characteri t
p2culiar to a tenami trensact'on nd those which are
common to the ~ther relationships. From this viewpo nt
it would lobe po sible to pinpoint the shortcoming
of the ben mt concept and it advant ge if ny.

The fir t legal relat onship which is going to be
can idered and comp r~d with the b nami concept
i the concept of 'tru t' in English law. A trust is a
relatian hip which subsjsts whe a per90 called
the trust~e, i compelled by 8 court o~ ~quity to hol~
property, whether real or personal, and whether by legal
or equitable tit e, for the he efit af some per ons,
o whom the tru tee himself, may be one and who 9re
called 'ce tui que trust' r beGeficiEriEs, cr far some
object permitted by law, in such a way that the real
ben fit of the property accrue not to the trustee as

uch, but to beneficlarie or other objects of the
tru t.
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There ar two el if c tion of tru t , vlz.,
(1) Expr tru9 nd ( ) Tru t c at d bV

op r tion of • xpr tru t ari frcm Bct of
pa i whet r tt or 0 te tator. T Sf! ru c n b
ere tad In number of way and the meth::Jd depend
largely or. when th decision to make t e tru t is

tak n, t at i t the trust can be created by inter/ivo
or by a will. The e methods are-

(a) It po Ible for a t u t to be created by
p r on - d ~1 rs hi If a tru t

durin his I1f2t1 int rvivo
(b) e s iv di po h

to tru te s to hold for
nd

c) t by will.
I thi c o y. n 11 find uch cl of

t uet 2cret tru t nd c erit bl trust. At thi
juncture i~ i 1 0 ppropriate to ention th impli
tru t. This ari a he e the int ti n of th ttlo~
to et up a tru t i pr sumed from hi ·ord t ctlrl'
or conduc by the our".

Tr t rest by opcr ti n r law re dlvid d into
(n) Con tructlv tr t f thi is tmpo ed in ~ tu ion
wher a p r on in A fiduo'ary position obtai n E1 V nt -g _

from which it woul b un 0 ~c:onable 0 li~ to make
some p . V' te y in. Th e 0 e 'he courtu rei e of
their e uit ble jurisdiction requl him to hold hi
advantag as tru ~e , 80 8S t pr vent him from 9 ing
away with inequltabl fraud. The circumstance where·
the con tantructiv trust will be impo ed is not top nand

hut', but generally the circum tanc can be categori d



1. to

po
by u

(b) R ultlnq t

to d no

1 to th na

oup • n ly ) con truct v tru t

itu 10n th r 1 un utho i d it
r c1 y; d (11) to p ud.nt

t 'r sulting ru tt 1. u ed
dl i d 1. ntion. ir

rt n h it conv y or r n fe
a no r r t joint n of

n flc·al In·t t 1 1 nor lly,and n th r wh.1 th

lt t the ni i

mo y; eeon
o n f r 1n

c1
w

W, eh 1 v

un 1 0 do. A
t on 1

f 0

o ut up hId, r u e
, .

L 1 n r c nv y nc
or 11k th i

tru t fu r ntor; th1rdlyh

V to I tpr p r u B

o or 11 f Q 1 1.

n h. 1. r u1t ng h

£. to no tt.p to d\ 0 or

1 wh r rop_ ty 1

t for I A' 0lV

1

9

h p.., •• I ." r • , .h, 0

th t u port. :J d r. - 1 d c1
t·u t i v d 0

T J'! c1
EV

1. V.
c t 1a' , t t

C. • in Over v OVe

" The c1
1 1

tat ,
wh ther

when he s Id:

r r _ult 0 .11 the c ,wit out a
x p 10 ,i th t th tru 0
wheth r fr hold, copyhold, 0
taken in the na 0 th u c:

1
old;



, .

and other jointly, or in the names of otherswithout that of the urch er; whether in one
na e or several; hethe joint y or succes ive-
results to the man who advances the purchase
money."

Even though Dyer v Dyer re ers only to interest in land,
?the principle has always also been ap lied to pure personalIty.

It is contended that the benami concept is more

analogous to the express and resulting trustee This is
evident in that like the benami concept, a resulting trust
in certain cir umstances arises in situations where
a person buy property in the name of another but
retains the beneficia interest thereto~ Further, the
trust concept and the benami doctrine as is apparent
from the fore oin , have one common characteristic in
that both concepts are founded on duties arising from
~he ownership of prop rty based on confidence or
~rust and accepted by the nomin 1 owner (tru tee/benam'dar)
for the benefit of another p~rson (the beneficiary/
benamide ), that i in both cone pt, the roperty

is vested in th name pf peopl~ who are not the
actual owner •

There is . further similarity betwe r. the tuJU

conc ts in 0 far a the atter~ concsidered in
establishing the exie ence or non-exintence of p.i~her
of them is concerned and the method used of provino

by evi denc e such exi stence. In both c 8 es th e\ ource~
of the purchase money is 8 dominant factor taken into



accoun n bli ing wh thE' r suI in
trus a a b n i urch e. n t en t t on o I' the per on whO

v nc th pu eh n y a1 a another eto
com on 0 th t bi! hing of both co cept • Th
poel ion of h rt nd th ir 1 tion 0 e ch oth
1s Y2t no I r fetor 1 th conduct of th
P ti 4

• Howev o f ctor ,for x mp , PUdBt::!Bsion
of thp pro erty nd titl e d of the s me, i only
relev nt 1n proving the pox1 tenc or non- xistenc
f B b n m tr n tion n th re ore i

5• La tl~, th cone pt h v
p c 11 r

to bsn o mon
b i n 0 6 r Y h Y c n b proved by

vid nce 1 cone rn d in th t b th ca~ b abl hed bV
p rol vi:! r1C 6

At thi. junct re it' ppropri t to m ntion the
whil t th u t in I:'"ntl nd i d lJ

th operation c tn P~! ump~.on f a v r

~n t~ - tuat n P e i

, the f th r bu ~l ...... t I:?

child then he child eEmed to be t b iei 1--
o IIn '. In I tli 1 A cd u tion in th ab s ,1C

of v1dence to the contrary, purcha in th nd Fe F'
c lld, or. pr p~r~y, y tlE 1 t b

u he • T :J adv nc ent
'7

would no pe sewer the b na i doctri E P 11 •

Coml.g to h duties nd obligation 0 ben 1 a

nd a u t , ther 1s 8 mar ed di er nc n I'll

rpsp ct. The dutl • of the tru t e in re p.et of the



tru t prop +y may b cn r ct ri d a • e end!n I whilst
t 0 of e b n m 1~ e 0 ct .f 3 benami purch e

re more lax. Th! evl en f'rom tr. act that
w 11 tab n mOd r i cur o obligatio •. Q b lity
i he doe not rote •.t the property t nding 0 n "1

name, the tru ee i Ii ble for neQlect in afeguarding
he lnt l' t 0 the tru t by not t kinq such re nabl

ca e a B prud nt m " wou d t ke. F"u th 1', 1,..: uti of
th trustee ar well defined end l6i down which duti£'
Be e r ier in 1m t d re v'" y 1"1 OU"i'OU CJR .:':]' peA'"

with tho e 0 bencn1dar. T J! dut e
th'"'duty not to devic te fro. I the t rm of the tru t;
duty no to prof om hit tru t· dUJY not to d legatE',
"::hetru t; dutip On r latton to iilf rmation, CCQunt
and audit; .!L£. n t otherh no, th ben,m dar he
no uch dutle as duty in lation t 1 f rmat1 n 0

au v not ,0 profl. fro 0 th en mi olding.

Ho' v~r, 1 rE3D c of ~rt 1 th b.o i !' 0 ~ ,
th dutie r .1 r, for ti'l;uti9

a nuit in the_r ow e bel _l..! d th i 0 n
names; the duty to comply with th IJ 1 he of th
benamid. a that 0 th t us .e not t vie f'ro

0
the t rrn ot' th t~u t; nd, th 19t1t Cl b ~ b 1's U..
by the en rnl e or from the truat pr pertv y
tru tee wh n h V incur xp n r 1 ting 0 the



'i ;;

property and for the beneflt of the benamidee or
beneficia~y.

The major differences stem from the nature of the

legal systems in which the two concepts operate namely,
the English legal ystern and the Hindu system of law
Whilst the Engli h system recognises that in the same
property there could be two contemporaneous e tates, the
legal and eouitable estate, under Hindu jurisprudence
there is no distinction between legal and equitable estates,
there being only one state in a 1ngle pro erty. Thu9
the'tru tee' notion strictly speaking cannot ari e
under Hindu 1 w as the set up which gives ef'i acy to
such a notion ia lacking. To illustrate the differences
between the two concept~, the udgements of two Indian

8cases will be quoted. In Pitch a v Ratt ma and another
where Devadoe J., stated:

« A ben m1 ar is not a tru tee In the strict ense
of the t m H h~ the 0 t n~i 1 titl to t~
property standin in hi nam but the property
does not ~est In him but 1 e ted In the
real owner. He i only a na e 1 nd r or an
alias for the eal owner. Th cardin 1 distinction
betwe n B truste as known to n 11sh law
and benamidar lies in the fact that a trustee
is the leg 1 owner of the property st nding in his
nam nd the c stulqu trust i only beneff-ial
owner, wh rea In the ca e of a b nam transaction,
the eel owner has got the Ie I title though
the property Is in the name of the benamider.
It i well attled th t the real owner could
enforce hi remedy in respect of property tanding
1n the n me of be~amida ithout refereQce to the
latt r •• The ben mldar ha so e of th
liabl11ti of a tru tee but n t all his rights ••••
It is well settle~now that a benamidar can sue
1n his own name. He can give a discharge to an

bligor, who, not kno~ing the eal nature
of the tr nS8ction, bonefice pays him the



74

amount due from him. The be~arnidar incurs
no obligation if he do at prot ct the
piQP_rty standing in his name. A tru tee is
liable or ne~l ct in saf guarding the
intere3t of the trust •••• A bena idar+ h~5 nn
int r at at 11 in the pr perty or transection
st9nding in his name." (unlike a trustee)". 9

Then there is the CBse of Prakash C andra Gha.e and
others v t'ahi'T/a Ranj'3l"1

•
10nd others, whsre

Chokr varttl J.t seid:

» •••• It 1s e compl~t mi t ke to judge the
status of a bene "dar by reference to the
strict conception of an expr 8 trustee.
When the judici~l com~lttee n 46 I.D.I.
observ d h t a • 8enamid r re re ents in
Fact thE reel owner and .0 FA" qs ~hpjr
relative 1ega p 1ticn i con.erned,
he is a mere tru tee for him. they dld not, we
apprehend. intend to lay down that th'"
benamidar was a per on charged with the
sdministr tion of a trust nd th t he hel
an office tor the incidents of which the
law of tru t wa to be looked to •••••••
It is only in the limited sense of
holding the property. tanding in h s n me
for the benefi t of the r al nune r and
of appearing to the world in the IBtt r's plae
and stead that ~ benamidar seems to hbve been
called a t ute. 1h 1a no us on 0
performing ny ather f'mct·.~n. It S8ems to
un to e impo . ~lE 1 th v rv n tu of
things that a t rus t of thi c" r ac t.e r shol.dd
a a matter of Is , be 1 m tRd to th
1i fetime of th~ zrus t;: • r'1e Ens nce of ben mI
i see ev. What is done io that pro arty
belonging to one pereon ie placed in the
name of ~nother, with evp.ry appearance of the
latte. b Ing the trUE and full owner, which
involve th~, to external appearance, the
property will descend 80 a mat er of courS2 along
th lIne of the oot n ble owner until end
unless the re loner or his heirs choose toO
a1 cIa. e he lnt reet and ermin te the a
appearan e. So long as that iti not done and,
the re owner goe on m *ntaining the

pp ance of the benamldar's ownership,
t 1 'T'F' 1St be an 0 t n ble uccEsaion in
the l1ne of the ostensibl owner, and
an heir of the benamid L will repre ent
the p 0 e ty and p ~90n te the true owner
ju tat Is predece ear In-'ntereat didr•
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From the above w~ see th t under ben i r nsection,

when the bensmidar dies, then the b~nami property eats
in h1a successor. While under trust n the de tl f

the sale trustee the property ests in his personal
represBntat1ves who thu hold for the beneficiarie

and are therefore in a sen e tru te • but personal
representatives do not become full truste • subject
tn the truat instrument thEY may appoint trustees,
themselves or others, unlike in a benami transaction
where the succcsso= of thE benBrnid~r b 'comes a full
representative of the benami 8~ on de th of the b namida •

From the foregoing, it is cleor th t the in tltutions
of ben mi and that of a tru t, ore distrlnct each
having its own legal consequences, viz., in a trust the
property ests in the tl~stee ~hile in a Denami trans8ct\on,
the real owner h e got ~hp legel title though the
property is in the name of the benamidar. Fu th a h

eoncept cre3tea ce~tain duti29 and a 11 tin n the
parties CQ.1Ct::rnetJ SOiile of IJJhich(th~ utieq) a re common

N

to both.

Another concept which i B ologoue to the benami

notion, 1s the Islamic lAW concept of A trust. This
is tacitly recognised in the quran which goe ahead to
give il1u~tratiDna of when a trust ehould arise. This
has been discussed in detail in chapter II. The
Qu an doee not at up the specific requirements for the
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c tlon f B u , bu it anI t out th g n r 1

r m_nt h tru m y b c ea d wt re n
indlv dual lne p bI 0 hol :tng hi p rap ~ y

nd h ri h nd dutl of th nd
en 1e rv r d on hie or or • ut t e

dut1 nd 'lit1 0 he tru 1n rd
u t ro r - g ner lly or t ~e th n

v n hcl 1 ced on o un r. • TI s i i can a-di t'nct'on
w th th Itu tion n en m1 tr 1S et on wher th
dutle i 11 '" b id a not a

t t. F r )( mpl h r -+-hi t

wit ml 0 ty th bEl not
ct nd t b n 1 c led t t et on

n th oth r h d n p ct f tru t

und I 1e 1 th t t c I p 11 d t:J t k

ction.

t t t·, I will 1 0 x- in th c n pt of
nde I it '- the

ben mi 0-.;10 f'I C r ...ain r 9P ct • A I kf Ls e

•••••• ,e y u the ub t nc a B thin
under the rul of the property of Almlg1ty God,
80 tiia the TO at ry 0. hE: W # 11
b comes extl~guished and is tr nsfe r d
Al 1 hty God for 1y purp e y whi it
profit m y b ppli d to the ben fi of 1scr ture

k 1 v ri t1un a th tru c e un I 1 mie
law, but i dl o the tru 1n hbt t,

1 re 1 ou 1n tl utl0 , t u t 1

not. econdly, a w k is 0 termin bl w 1
tru t may be term nat d. Th rdly, w kf exists in



perp tulty. ...1 ce the wek pr perty e10ng to god
811 i;he . do nt i lrrevoc ble nd p r n t

while und r h 1 ie r t ow th re 1 no nee ity
fo t P 0 rty 0 It1 d' in p rp tulty. Lastly,
in tru t th t tater or sett. or ean take an inter t

ut 1n a uak t e p r on who cr et s the w kf, kn wn
8 f' I kj i not entl'& d to take any benefit
'nder h u k ro e y.

Th two 1e s prev i .•.n to he v lid
co stltution of E: wak , ITl IV ) a d die ticn by
way f w f D eOiple hy the me derl .r

ellvery o • poa eion 0 p nt nt of • Ills •

( on ho look a t r w kt prop rty) i not - nti 1

This i th vie p vaili .g 1n Indis; -nd (2J - F.kf
is not .0 pI e unl t 1 deel r t on

d b' E:li .••aI'V of p s B ion and ppo .ntm n

of mu a 1 i • T :1~ . 1'101 ; at c untrl
f'r) exumpl SQuti A h oJ On~n and KEnyo.

Fro the QV , it ...- .... th~ po it Oil

of he' ut II it 1. nA_O nur +. +.h t of" ~he benamidar

under at':? :]1'11, tan" et ..o in t;hnt. in tl l'ela~':o!1 hips
the prno_rty dnea not eat 1~ the r on uh 'ap ears'
to be th. own r of the rope ty 1n quo~tinn. Howev r,
therp. ct~ ti -~1on , for xanple, the primary
purpa o m Ing 8 w kf is to cure th p e su _ of
go unlike in n i tr8~ etlan th pupoae of



wh'ch a ~ ,or ally temporal.

At thi tage it is pp 0 riate to examine th
meri ts and d ,! r i of th ...a con ept (b n a: i). Thi
co cept has come wnde lot of r.riticiam ~or it~
po ~ iallt of being u d f ~ f audu ~nt purpo es.
Nathuni Lal, in hi book ' L8u of

13stated:
n ,,!. Traction'

In c a o. o s th ., Oil , i h - ':I f ou d
hat benam" tIen ~c ,10n havp been resorted

to iJi i;h a ' 8'\1 0 dnf'1' ud the r:'t" £1i to "

1ul D.F., i a10 of the erne ~i w for he decl 1'e
15

I But m'ny tr na ac t Io n (uen 1711) originate
in aud; and m ny of the ihf ch d d not 0
or~gina a~~ me uo of fore fraudulent
purpo ej mor p cially for he purpo .
of ke "ping ou t credi Lor WIHJ a s "Cold wi1en
thE~ come to ex cute a ceeree, that the
pro~_rty b_long~ ~o the fictitious owne~ and
c nn '": ized

Apar~ f om ''-hevi of J eE,p tw no ~IJ Ll:: Iri r , e

nurnbe of c es elahuLl:Ite t:iI~ u Lit ,!l: . c ncep
or 6udule It purposea, for fiX npl , the t:a eu of

16Pun b v DeW!. t. n th: (' Cfl . the int ntiol' of he

part e we to eff ct a f eud on th government
B r suI cc purt eclined to r&cogni e u
that the ~ren~n'tlon in u tlDn ~ Ul:f1 mij

Then: t'le c a e 0 Gorind------~--~----- whe' h

henem. dee (ben fielal owner) made tr.e tran, fer
enami- to d I' ud 1 cr d ~ -nd; Ie tly ther

78

14
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18
i t e Or e of T10 ellJ

conee ned infe t wi h e bene i tr t e. Th en midee
in ,ended to deceive thL Governr ent. I au h hi ho

of PI of' ti. n • r . the t r f1 ac t ion wer very IIi i •

T, I nur t h 1 tile he caul t r eov h enu
he d trns,fe r d.

There he b EHl ev n legiel'''"iv int re~erene to
curb th . r ' f' 'h !'J .C f orn b

ue:i"'l , ...• f'r urp i j nt fr m..
eetlon 4l -f th I dll3n Tr n of P up rty Act.

( th1G ect10 has be n iQCu d n v riQue pI ces
1n thl d1••. l't tion hu thi the gr ate""t
d1 adv "ta e 0 th b n 1 cone pt.

Mo 1', th r ..,on hich , , t th d I ent~e

of thi CQ c~pt re no 101 e'" i ten+ or c nnot b4
ju t' ieLl. 'I he 1 _ El on which hiJ'...! ~::-: I f' J ' Y d1 u'"

1n eh 'p"'~I' on vlz I th Hind fl

eh ct 1 tic Iy eh hi h ... brnn ov t'3k en

by mod n d v lop nt t e rd y + i
:)

exinten 1 Indi no. i tt r Ie of ' Orrl n cur.~_leM
they now p ""Y "'n '"'lp'11 ""'-nt roi "10 c.•. thi
Is e i nt In th .•. th Y v"'n h VP. 3 W 8

1nlFft r p tl'/t T, e other r ~on3 for x mp!e
supe_s"':1tlon 0 0 n m 9 b i con id r Iue: i r

than others, do ot hol wat r in this moder wo Id.



It i also i n to the o-e onomi
tatmo9 h ret n hie th doctrine dev lop d. t is

ar t f 0 t f r o ng t t t otio of
nami 1 be lcally Hin co t. I m a n hi

t e n 1 out e udic but it om n kn w ge
t Hindu or 1s n ally e Deop

Idho r 1 If 11 t 1 ml e , hi c n be
verified 1n the way they vol their credlto • Furth r,
they E IoII.::YloIl.e hOI a n r h t n
ch r ct r of vold4n th D~vmpnt of t e H nc th
t e 1d 0 he doctrine of b~n ~1, they c. o~!e
to a the a1 dut! (avoid1n dl rand

ay e tot ~e9) y holdin out a 0 ner
proper y. It i th refore e ireabl~ that th r .cognition
and B plic ticn the doctrine n K y b tr t Y
c trolls r re t!'uc •

The sdv nt g r to u it 1n oth t u ful
pur a

it a ibl
rv d by the b con pt, . h t i m ke

or on to hold pro ty (nom nal1y)
not raon in sltuet on

reI on hip for )( 1

hich
h re th

"'''''~''''''nt
n f

ch

n r 1 v ry lck or 1 1n an us p eservlng h
pert of the b n flel 1 0 r, Yet another dl advGntege

which reI tes to the benaml doct Ine ib the dif lculty
of tr ng th I w rIoting uch n ct one.
Due to ten re of th u j ct ( n 1) the 1 w

1 ti to it 1. not r dil' found 1n one pI ce but
1 cattered ov r a number of re a •



1

In a KC1"V' 1 onc ..n d, th b n 1

doctrine m V u if e 1'1 b pplied t.o he Hindu ,
a h 1 III r n m r n ctl n , co p e
p t 0 h P r onal 1 of the Hindu t d t 189
or r- n-coune 1 th 1 g1 1 tlV found tio th
"'ppl c tl n 0 thi ctr1n in K nv •

On th o h hand, i ... + t. u th. .. ..
position , not. c V a c1 a h t 0 hp- H ndu •

There i no au h 0 -upjlcr th~ ~~ 1 l'

this doctrin to u 1 • t i h vi of th
uthor if ~hio di rtatlon th thp.1' i no uch
one pt a h on .ep of en ml und r r 1 mi w. Th
,tho , con ntion no un u t • f st th r

i no me tion pe or V os 0 y 0 uch
doctr n in he aurc 0 1 ie 1 w viz., th u n,
Had th 0 h roph t or • unn • I ihad nd Al Qu a ••
Neither i her "\ me tion uf UC I a can p n

he ead ng I 1c text , th only nt on 0 thi
cone p t b ound 1n Hindu '" t x s. Fur more,
th op n en of p opl I lami 1 a1 0

oncur til th vi of th uthor he the e i no
such conr:::eptunder I 1 c 181.\1.

Art ng the efrom, it follows that the case
19of shallo v Mar am, III 9 decided per incuriam. (The parti B

in thi6 c se were Mu lim9 and not Indiana.) The court



i . this 9 d d no p c c 'ly pinpoin. th I'

Ruthor! ty for thE' appl' cation of . 1. doctr' ne to

to Muslims, exe p th t i relied on general 'sweeping'
atemen Of om textw ite a, wh eh statement a

unsu port d by y I Ie ie la uthor ty, ve th t i

(ben~mi concept) 1 p eti cd y Hu 11m In India. It
i contended th t thi i no ju tifieation for the
a plication of thl doct Ine to Mu 11m elsewhere. Th1
is b e u e the Mu 1im .n othercount ie or ex m 1

n Keny h ve dif er n histor c 1 and oci 1

background from the u 1 in Indi • Th m In r on
which 1 d to the app ic tion of the doctri e o th
Muslims n India is du to the fact that th Mu 1ims
of Indio prior to t ir conversion to I am WE're
sub tantlally 'Hindus' and th ir conVE'r io to Is1
not with tandin , th Y till ained 0 e of tp ir

ustoms of w,ieh b nam' fo m p rt, furthe xa pI
can be een 1n ucce i. wher .u I'm Indi n w I'

held to b gov rned by Hin u law and no I lamic 1 w

k 0

1 n e the
o

Afric an
o La h v th Ct nd d

?l
Tn Po P 0 n 1 (f

o

cta ee ehapt r two 0 thi d eSE.tat on). It i

leo important to note that th i th ir t cas 1n
Keny t where the concept had been applied to Mu 11

parties.

It h uld tub y 1 d f n t e aut y

(if any) for th applic t:on 0 t~ r. ccncp~t t~ the
section of K ny n Community to remove the unfortunate
CDn~uslon now p evei~ing to th ppllc tion of thi



doc rin in eny e h ve 1 0 noted the pr pensity
of this concept 0 b u ed for raudelent urpo
the efore 1 uld b advi eable f r the plication
Of thl conc pt to be citly custailed or discouraged.
Fu thermore. the r on th t led to th d v.lop nt
of thi concept in India were or re 0 niously no
pre ent in Keny to justi y th. pplic Ion of thi
doctrin to non-Hondu Communitie • I i uch an
'alien' co cept ich he no' oota' in K ny •

The ca e 0 ehallo v ry m, 1 0 S v to
illu t e th d nger 1n erent in i tt·~tion whe e

h "ud e re ot v d in the relav nt 1 w to pp y.
parti ula y per onal laws. For example in this c e
(with re pe t) the confu ion of applying the ben m"
concept to Mu 11m parties wouldn't had ar en had th
learned jd e be n proficient in I 1 mic I w. Therefor
it i dvi eable for judges 1n such cae B to try th
1 au.s at stake with the id of tho e proficient in
that particul r field.

From the foregoing discussion relating to the
nature of the ben~mi transaction, it i clear th t the
law relating to benami tran actions i~ in a status 0

confu 10n. For example, some c~ es establish that the
"2benamidar i a mere tru tee of the b~namidee. while



?31n sam other cas 9 th~ h b n e .•.d not to b so.
n xamlnatlon of th dec1 i n which 1 t to t

r1utle nd ob i ticn 0 p rtl to a benami tr n ctlon
r v 1 th t hi h r a the b n mi doctr ne i

?4
n a ch 1c t t for t duti e ery 1l1-d in d.

Fu ther, there no deci 1 n hlch u ho t t v y
lay down h nl n 1 ran c 10n.
Hence it 1 bi th th le 1 1 ture lnt vened both

in Ke V and Ind! by providin rul f th cr ticn
n d ope ion of h b i doctrin • The ri t of the
p rtie th r un hould b 1 Id do n in no unc rt
term • Th uld r n he b n i no 10n
mor c rt in nd would e ectlv Iy minlmiEe 1ts
prop n ity of b Ing u for l11e 1 purpo 8.

/
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