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PREFACE

‘The scope of this paper is not as wide as the title of the

paper may suggest to the reader. Corporate bodies are of vd&ous
kinds, A University and a local government authority are just two
examples of corporate bodies. Such are, however, not the subject

of this paper. The scope of this paper is confined to yet another
kind of corporate body, the company reéistered under the companies
ActI‘(hereiﬁafter known as the Act). The Act provides thet "From

the date of incorporation, the subscribers to the memorandum, together
with such other persons as may from time to time become members of

the company, shall be a: body corporate ceveah?

Various kinds of companies may be registered under the Act.

"Any seven or more persons, or, where the company to be formed

will be a private company, any two or more persons, associated

for any lawful purpose may, by subscribing their names to a

memorandum of association and otherwise complying with the

requirements of this Act in respect of registration, form an
incorporated company, with or without limited liability."3
A company registered under the Act may therefore be any of four major
types. It may be private or "not private."4
Bach of these may be limited or unlimited in liability.

A private company is one which restricts the right to transfer
its shares by the shareholders, limits the number of theJmembers to
fifty as a ma(imum? and prohibits any invitation to the public to
subscribe_for any shares or debentures of the company.6

Any other coupany, that is any company not subject to the above
limitations, is a public company.

The Act defines a limited company as a "company limited by shares

or a company limited by guarantee".7
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A Company limited by shares is one having the liability of its
members limited by the memorandum of association to the amount, if
any, unpaid on the shares respectively held by them.8 That is, each
member is liable to contribute when called upon to do so the full
nominal value (in money or money's worth) of the shares held by
him or any prior holder of those shares.

A company limited by guarantee is one having the liability of
its members limited by the memorandum to such amounts as the members
may respectively thereby undertzke to contribgﬁe to the assets of
the company in the event of its being wound up? The member may be called
upon to contribute only when the company is wound up when he is
still a member or within one year of his ceasing to be a member of the
company;lo

A company limited by guarantee may be with or without a share
capital, The lattef is the pure form of guarantee company, for
example charitable and quasi-charitable organisations. The former
is a hybrid guarantee company, in which a member is under a two-fold
liability. While the company is a going concern he is liable to pay
up to the nominal amount of his shares, and once the company goes into
liquidation, he is liable on the guarantee as in the case of a pure
guarantee companye.

Another type of company is one whose members! liabiiity is un-
limited.II The members are in effect guarantors of the company's
obligations without restriction on amount. An unlimited, like a
guarantee company, may be one with or without a share capital.

The point in outlining in a preface the kinds of companies
registrable under the compény's Act is to show that the scope of

this papver is narrowed further.
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The paper does not discuss the control and mansgement of all
companies registrable under the Act. Guarantee companies and
unlimited companies do not take an important role in commercial
activity. Most companieéﬁ?imited by shares, private and otherwise,
Also, a greater part of company law bears on companies limited by
shares.

Therefore this paper discusses the management and control of
companies limited by shares. It is in the main conncerned with public
limited companies, but where there is an important distinction with
private limited companies this is pointed out here and there.

Management and control of coumpanies is both a practical and an
academic problem. It seems to have been settled as long ago as in
the first decade of this century that where the articles of association
of a company place the general management of a company in the hands of
directors, the directors will manage the company without any interference
from the general meeting of members of the company.12 This in effect
means the directors will be in direct control of the company. Yet in
the !'seventies courts are still faced with cases bearing disputes over
management and control of companies Sy the various organs, even in
companies Wpere articles place management in directors. In this sense,
management and control of companies is still a practical problem.

Despite the authorities of the cases¢ the issue of which organ
~ should control the affairs of a company is not yet settled as
incontrovertible. The academic controversy in this connection is two-
fold. First, it is on who should control the management of the company?
That is, what is the law? It is settled that most companies adopt articie
80 in the Pirst Schedule to the €ompanies Act to define the division

of powers between their organs.



Lawyers are not yet agreed on the correct meaning of this article and
articles of its type. Secondly, although Courts have tiﬁe and time
again adjudicated on this article, legal writers still differ on the
== ratiow decidendii of these céses. They give different views of
what the Courts laid down in the cases. These are the two academic
issues on the gquestion of who should control the management of
companges. A further academic issue is on who actually (in practice)
controls the affairs of a company in view of the intricate rules and
regulations of management as provided by the Act and the articles of
companies. That is, who, in practice, controls the Company?

In this paper, it is intended to show thrée things, Fiist it
will attempt to show that companies which adopt articler 80 of the
First Schedule to the Companies Act plaée Management of the Company
solely in the‘iands of the board: of directors. That is, it attempts
to discuss the problem of interpretation of article 80 and the releva-
nt cases. Secondly, it is submitted iﬁ this peper that there is what
may be called theoretical control of the affairs of a company, piznced
in the general meeting of the memberé of a company-the ultimate power
of control in law. Thirdly, and which is the final conclusion of this
paper, it is intended to show that the practical control of the company
lies in the board of directors.

The afvgagenent of this paper therefore is mainly based on the
above seqﬁence. The first chapser deals with the Consiifution of
Companies. The Second Chapter discusses the organs of a company and
the decision-making processes and techniques of these organs. The
thaid chapter deals with the details of the division of powers between
the organs of a company. The fourth chapter deals with control of the
company in theory and in practice.

This paper pays some special attention to what it calls "African

Companies™.



For this purpose, an African Company is that company in this country
which is wholly owned by Africans. The paper pays attention to the
African companies that are new, that is, established within the first
decade of independence., The paper discusses some aspects of
management and control which are peculizr to these companies. There-
fore the fifth chapter of this papér is on management and control in
African companies.

Pinally the paper attempts to suggest some reforms necessary in
the law and rules of management and control of companies. This is
the subject of the sixth chapter. .

The Companies Act(Cap. 486, Laws of Kenya) is the main source
of company law in Kenya. References to "the Act” in this paper,
except where otherwise stated mean the Companies ALct Cap. 486 Laws of

YemnE B ev-3
Kenya, and references to sections of the Act. The Act is based on
the English Companies Act, 1948. English cases therefore feature pro-
minantly in this paper as authorities for the varicus principles.

Materials on African Companies are mainly a result of some inter-

views held with a number of members of some African Companies.
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THE CONSTITUTICN OF A COMPANY

The Constitution of a company registered undef the
Act is contained in two documents. The basic constitutional
document is the memorandum of association.13 The regulations
of internal administration of the company are contained in
a second document, the articles of association,l?

It is worth noting that the Act lays down the form a
constitution of the company should take. The original
constitution of the company, that is, the substance, is
mainly the making of the promoters of the company. They
have complete freedom in drafting the constituon of their
company provided they set out the const}tuiional documents
in the regquired statutory form.13

The company owes its existence to the memorandum of
association. It is from this document that a company derives
its powers.

Specimen forms of memoranda are in Tables B, C, D and E
of the First Schedule td the Act., So far as possible the
memorandum of a company must be in the form set out in the
appropriate Table.10

But contents of the memorandum may differ with those
of the specimen forms.

As the basic constitutional document of a company, the
Act requires a memorandum to contain certain matters. It
contains the name of the company; a statement that the
registered office shall be situated in Kenya; the objects of
the company; where applicable, that the liability of the compar
is limited, the shate capital with which the company is
registered and the nominal value of each state dn which the
share capital is divided.l7

Since the memorandum of association owes its validity
to the Act, it is altergble only to the extent permitted
by the Act, 18

The second document, the articles of association is
the more important of the two in so far as management of
the company is concerned. It lays down the manner in which
a company's affairs shall be run,

A company limited by shares (the one with which this

paper is concerned) may register articles of association
19 :

-

with the memorandum
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Table A of the First Schedule to the Act contains
Model articles of association. A company may adopt all
or any of the regulations in Table A, Three courses are
therefore open to a company. It may adopt Table A in full, or
it may adopt Table A with mmodifications, or it may register
its own articles excluding Table A altogether.

If a company limited by shares does not register
articles of association, or if it registers articles of
if it registers articles in so far as these do not modify
or exclude the regulations in Table A, then these regulations

automatically become the company's articles of associationz©

The utmost flexibility is allowed the promoters in
organising the management of their company. The Act does
not require the articles of a company to provide for oNaan
specific matters., The contents of the articles of companies
may vary substantially with the various companies.

However, most companies adopt Table A, either fully or
with minor modifications. Consequently, articles of
companies always provide for certain specific matters in
practice. They define the rights of different classes of
members, determine their boting rights; they provide for
appointment of a board of - directors and they specify the
powers and duties of the directors,

In interpreting the memorandum and articles of asscociatior
the courts follow the ordinary rules of construction of writter
instruments.2?l put some rules in these documents may be
of a special character and may override the special rules
applicable in construction of instruments in writing.22
Both the memorandum and articles must be read subject to
the provisions of the Act. Any provision incofsistent
with the Act is void. 23

As between the two documents the articles of
association are subordinate to the memorandum. If there is
any inconsistency between them the memorandum prevails, and

the articles are void to the extent of the conflict24

However, an ambiguity in the memorandum may be explained

by reference to the articles2>

ceces/2
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Constitution-making for a company is pert of the process of
incorporation leading to registration of the company. The Act providef
that "the memorandum and articles shall, when registered, bind the company
and the members thereof to the same extent as if they respectively
had been signed and sealed by each member to observe all the provisions
of the memorandum and of the articles."2®
This section creates two contractual relationships. First, the memorandum
and articles constitute a contract between the company and each member
of the company. The existence of this kind of contract was recognised by
the courts despite the odd wording of S.22 (I). The section states that
these two documents shall be binding "as if signed by each member"., It
does not state, "as if signed by each member and by the company". But the
section itself expressly states that the documents shall bind "the compsny
and the members thereof",

In HICKMAN V. KENT OR ROMNEY ASSOC.,°! Astbury, J. explained this oddity,

" A company cannot in the ordinary course be bound otherwise than

by statute or contract and it is in this section that this obligation

must be found., As far as the members are concerned the section does

not say with whom they are to be deemed to have covené}ed, but the

section cannot mean that the company is not to be bound when it says

it is to be bound, as if, @ C ceeerececcnnns

" Much of the difficulty is removed i§ the company be regarded, as

the framers of the section may well have regarded it, as being

treated in law as a party to its own memorandum and articles".28

Secondly the memorandum and articles of association constitute a
contract between the members inter se.2?

S. 22 gives the memorandum and articles contractual effect only in so

far as they confer rights and obligations on the member in his capacity as a

member, both in the contract with his fellow members and with the company .
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Thus where a solicitor wanted to enforce purpd&ed contract, in the
articles, between himself as solicitor and the company, it was held that
he could not succeed because articles could not constitute a contract
between him as solicitor and the company.BO
And in a case where the plaintiff alleged a purpdied contract in the
articles between her as a director and the company, it was held she could
not maintain an action on such purported contract.31

Se 13 (I) of the Act provides that a company may by special resolution
alter or add to its articles. Sub= S.2 provides that any alteration or
addition so made shall be as valid as if originally contained therein, and
be subject in like manner to zlteration by speciai resolution. The power
of alteration is a statutory power which, by a clause in the articles, the
company cannot deprive itself of?2 or exempt any article from liability to
alteration under S.13. A company cannot also condract not to alter its erts
articles.33

The importance of the power to alter articles and the significance of the
requirement of a speial majority for alteration of articles are discussed

later in the paper in connection with control of the company,
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CHAPTER II,

ORGANS OF MANAGEMENT OF A COMPANY

AND THE DECISICN-MAKING PROCESSES.

I. INTRODUCTORY.

The famous case of SALOMON V., SAIOMON & CO.
which has been validly constituted under (the 4ct) is a legal person

34established that a company

distinet from its members. It is therefore an artificial person, If
it has to exercise its powers as a person, it can only do so through
natural persons. As Cairns L, J. said in FERGUSON" V. WILSON,35

"The company itself cannot act in its own person, for

it has no person; it can only act through directors

and the case is,. as regards those directors, merely

the ordinary case of principal and agent."
The necessity of natural persons to act on behalf of and for the company
is what gives rise?}rgans of the company.
This chapter deals with the appointment of these organs and outlines

their means of functioning.

Since ATTORNEY = GENERAL V, DAYY-C the decisions of the majority
of the members of the company in general meetiné gfe . regarded as
decisions of the company itself. The court étated in that case
"It cannot be disputed that whenever a certéin number are
incorporated a major part of them may do ahy corporate
act, so if all are summoned, and part appear!iafgajor
part of those that appear may do a corporate“;ct cuse O
And in FOSS V., HARBOTTLE, 7 Wigram vic. fefer:eé to the members in

general meetings as "the supreme governing body of a company."

ssnnonlb
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Attorney General V. Davy solved a big problem that faced company

law. Since the company was an artificisl person, it could only act
through natural persons. The guestion was, how were these natural
persons to be appointed since the company was an artificial person?
We have seen that this was solved by regarding the decisions of the
majority of the members in general meeting as the decision of the
artificial person, the company.

The first organ of a company therefore is the general meeting of
the members.

But decision=-making by the cumbersome medium ;f the general
meeting is not practicable on a q&-to-day basis, It is practlcallylnwrﬁhhk
for a gomiad maanrg o oo —
held every day to make even the most petty decisions. For example
during the titde when notice is sent to the members it would be
impossible to make any decision for the management of the company.

The Act therefore provides that "every company (other that a
private company) registered é?gg;{the appointed?® day shall have
at least two directors, and every company registered before the
appointed day and every private company shall have at least one
director.59

In practice, therefore, the initial constitutiog of a company
provides for the appointment of a board of directors. This is the

second organ of a companye.

2. The Board of Directors.

The Act does not provide the method of appointment of a board
of directorye This is left to the articles of association of each

company e

000600/7
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In practice most articles of companies prcvide for initial
appointment of directors by the subscribers to the memorandum of
association of the company ( unless actually named in the articles),

or by a majority of them‘4o

If there is neither an appointment by
the articles, not an article expressly prowiding for the manner in
which an appointment is to be made, the appoiniment can nevertheless
be made by all the subscribers, if they are unanimous. But the
subscribers, may not be unanimous, In that case the appointment of
directofs can then be made in a general meeting of the company.
There is still = problem here, because at that stage the only members
of the company are subscribers to the memorandum,41 If they could not
be unanimous as subscribers they may as well fail to be unanimous as
members, and there may be a difficulty of assembling all the subscribers
to constitute a general meeting. This may be solved by reverting
to the use of S.134(b) which provides that two or more members
holding not less than one-=tenth of the issued share capital, or if the
company has none, not less than five per cent in number of the
members may convene a meeting,
Articles usually provide for the annual retirement thereafter
of a certain proportion of the directors and for the filling of the
vacancies at that annual general meeting at which they have retired,42
It is also customery to empower directors to fill a casual vacancy
and to appoint additional directors within the maximum prescribed by the
artivles.4?
The Act provides that each appointment is to be voted on individually
except in the case of a private company or unless the meeting shall agree

unanimously that two or more persons be included in a single resolutionf’4

CC"O'./B
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In normal practice an ordinary resolution suffices to elect a
director. The Act is quiet on this issue and does not tell whether
an ordinary or special resolution is required to elect a director
as is the practce, a member holding 51% of the voting shares can
therefore be sure to elect the whole board of directors.

The Act does not regquire any special qualifications for a person
to hold the office of directorship. However, it iays down certain
disabling factors. For example a person cannot hold a directorship
unless he is at least twenty-one years and not more than seventy
years of age.45

The Act does not require a director to be a member of the company.
But the articles of a company may require a share qualification for
a person to be a director., If a share qualification is required
under the articles the shares must be taken up within two months of
the appointment of the director, and the office will be vacated if
they are not so taken or if they are later relinquished.46

Sometimes the articles entitle a director to appoint an alternate
, director to act for him at any board meeting that he is unable to
attend.

A person or a company may be given the power by contract to
appoint a director to the board. The courts will recognise and up-
hold such contractual right even if it is in conflict with the articles
In SOUTHERN FOUNDRIES V. SEIRLAW,*! Lord Porter said, owbited,

" A company cannot be precluded from altering its articles

thereby giving itself power to act upon the provisions of the

altered articles = but so to act may nevertheless be a breach

of contract if it is contrary to a stipulation in a contractr

validly made before the alteration e......"4S

eooooo/g
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Therefore, although the altered articles had the effect of making
the plaintiff c?mpany not able to appoint directors, the court
recognised there was a contract which was breached.

In whatever way they are appointed, the directors form a board.
An interesting point is that while the Act requires that every company
shall have a director or directors, it does not provide what
the directors are supposed to do. However, as we have seen,
the neccesity for directors arose from the impracticability of
the general meeting exercising the powers of d%—to-day
management of the company. The company therefore delegates
certain powers of mansgement to the directors.

What powers of management the directors will wield depends
entirely on the articles of the company., Usually articles give
the board of directors the general power to manage the company's
affairs in the form of article 80 of Table A, We shall see the
extent and limits of these powers in the next chapter. Here
we are concerned with the means of exercise of directors!
powers.

Powers are conferred on the directors as a board, not
individually49 The powers can therefore be exercised by the
directors in a board meeting. A

Although the Act goes to great lenghths to detail the
procedure for general meetings, it says nothing on directors!
meetings except by stating in S.145 that minutes of directors!
meetings shall be kept. BEven the articles of association usually
leave the directors very much to themselves to settle their own

procedure.,

v s wnwif 10
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For example art. 98 of Table A provides that "the directors
mey meet together for the despatch of business, adjourn and
otherwise regulate their meetings as they think fit."

Prime facie, the directors must act by resolution at a board
meeting duly convened and constituted,50 "for the company is
entitled to the benefit of their combined wisdom in board meeting
assembled," S1But as we have seen, TableAprovides that ®the directors
nay meet together seseees "

Apparently if they manage to.reach a decision somehow without meeting
the decision would still be valid.

Act. 98 of Table A states that it shall not be necessary to give
notice of a meeting of directors to a director who for the tifde
being is outside Kenya. This is the only place where the articles
make mention of a notice for directors'! meetings. Apparently it is
necessary to give notice to all the directors who are for the tidie
being within Kenya.

Although the Act or articles do not expressly require notice of
meeting to be given to directors, iffis apparent that unless
the articles of a comp;ny provide to the contrary due notice of
a meeting of directors must be given, otherwise the proceedings
will be void.52 The articles do not state any length of notice, if
notice is given at all. In BROWNIE g.LATRINIDADsait was held that
reasonable notice should be given, having regard to the practice of
the company. In that case notice of less than ten minutes for a
board meeting was held to be reasonable notice in the circumstances
of the case. In the same case it was also held that verbal notice

suffices, it need not be written.

Act.98 of Table A provides that "a director may, and the

secretary on the requisit ion i
| of a director shall ? w
PR /1 1
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summon a meeting of the directors eeceee”
Any director can therefore call or cause to be called, & meeting
of the directors,

Act.99 prowides that the quorum necessary for the transaction
of the business of the directors msy be fixed by the directors and
unless so fixed shall be two."

In Re NORTH EASTERN INSURANCE Co2% it was held that a quorum means

a quorum competent to transact and vote on the business before the

?

board, and a resolution passed onlyi%hat would.be a quorum if one (.
the mamber was not interested and prohibited from voting is invalid.
This means that if any of the directors preceni at a meeting is
somehow disqualified from sitting and voting at that particular
meeting, then he is not counted towards a wuorum. The directors
cannot make an ad koc reduction in their gquorum such as in art.98.55
For example, if, under this power, the directors have fixed their
quorum at four, they cannot say,'today, and for the purpose of this
meeting only, our quorum will be three,!

Art, 101 provides that "the directors may elect a chairman
of their meetings and determine the period for which he is to hold
office; but if no such chairman is not present within five minutes
after the time appointed for holding the same, the directors present
may choose one of their ;;;E:;fto be a chairman of the meeting,"

Question s arising at any meeting of directors are decided by a

majority of votes.56 The chairman has a casting vote.

00000000/12
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Sometimes articles provide that a resolution in

writing, signed by the directors without meeting is as
effective as a resolution passed at a meeting?7 where
there is no such article, must the directors always pass

their resolutions gathered together in a meeting?

Ll

n RE BONNELLI'S RELEGRAPH CO, COLLIE'S CLAIMZS

Sir James Bacon, V = C said about this problem,
M. eeesseo I do not know that it is necessary
that (the directors) shall all meet in one place.
I can conceive a great many circumstances where .,...
where three directors cannot be procured, but oz
their combination can be most efféctually secured
by correspondence, by transmission of messages or

by other means which may be resorted to.

n"If you are satisfied that the person whose concurrence

is necessary to give validity to the act did so
concur, with full knowledge of all that they were
AdOIDE w e v.ains sinn the terms of the law are fully
safisfied, and it is not necessary that whatever
is done by directors should be done under some
roof, in some place where they are all ......

assembled,">9
Directors can therefore passe an effective resolution

without meeting. This conclusion is supported by the use
of the word '"may 'in adqt. 98 on director's meetings.

A¢t, 100 Table A provides that directors may act not-
withstanding a vacancy in their number. But if the number
directors falls below the fixed quorum, then the conti-
nuing directors may only act for the purpose of increasing
the number of the directors to that required for a quorum
or for summoning a general meeting of the company, but
for no other purpose.

Since a board of directors must act collectively,
it has no inh@reﬁt power to delegates amy of its powers

to one or more of its members or to other parsons.éo

seaeeee/1l3
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But articles usually empower the board to appoint committees
consisting of one or more of the directors and to

delegate any of the powers of directors to such committees,®l

The board is also empowered to appoint one or more of its
wember to the office of managing director for such a
period as the board think fit, and delegate any of its
powers of management to him®2? 1t is usual for the articles
to subject the managing director or committee to the
overriuiing control of the board mf directors-93 Under
such a provision, the board may revoke, restrict, or
modify the duties and responsibilities of the managing
director during the course of his term,%4
It seems that even when the powef ;o delegate is worded
as in act. 109 of Table A, the directors cannot delegate
those powers expressly given to them by the articles.
Article 109 Table A provides that:
"The directors may entrust to and confer upon a
managing director any of the powers exercisable
by them upen -such terms and conditions and with such
restrictions as they may think fit, and either
collaterally with or to the exclusion of their ow
POWEES stoanvsaal
One would think that this article gives the board of

directors the power to delegate any of its powers.

However, in the case of Re COUNTY PALANTINE,®Sthe

1

directors ha

Cu

undexr the articles the express power to buy
shares in the

o
0
0
(9]
0
]
<

and to appoint a manager. They

i3]

appointed a managexr. A shareholder agreed with the manager
for the sale to the company of his shares, and &xecuted

a transfer of his shares to two directors who were trustees
for the company. It was held that the directecrs had. no
avthority to delegate to a manager the power to buy

shares 8ir G, Mellish, L.J. s

" It appears to «H8% that a mere power to appoint

a general manager would not authorise the directors
to transfer to him the power to purchase shares,

because that power is by the articles expressly

gi

Q

*n to the directors themselves; whilst the only

e
duties which they could delegate to the general
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manager are those which belong to the management of the ordinary
commercial business of such a COMPANY seess..e. the directors could
not delegate to another person those powers which they would not have
had except under this particular provision in the articles."

Two of the ways in which directors may vacate office arei-dmp.
important for the purposes of this paper.

First, directors may vacate office by rotation. Articles,
especially those of public companies, usually provide that a
fraction of the directors shall retire each year by rotation,
and empower the members to fill the vacancies at the annual general
meet1ng.7 All the directors retire at the first annual general
meeting of thee¢ company, and at the annual general meeting in
every subsequent year one-=third of the directors retire, ori if
thei neaber is not three or a multiple of three, then the £§E£$$““
nearest one-third retire, If there are only two directors then one
wiil retire each year§8 If no annual general meeting is held, the
appropriate‘zzggngof directors will retire at the end of the
calendar year in which it should have been held,®9
Art.90 of Table A provides that the directors who retire are those
who have been longest in office, but if two dlrectors were appointed
on same day and only one of them is to tetire é%all be selected
by lot. 70

Articles usually provide that directors vacating office by
rotation shall be eligible for re—election?l

| Secondly, the Act gives the company the power to remove a

director! 12 This can be done by ordinary resolution 73

in general
meeting. This notwithstanding anything in the articles or in any
agreement between the director and the company. But the section
does not enable a private company to remove a director who held
office for life at the commencement of the Act. ”

Such ordinary resolution requires special notice. That is, the
notice of intention t@ put the resolution for the removal of a
director to the wote must be given to the company twenty-eight days
before the meeting at which the resolution is to be put and the
company must give notice to the members of the company when it
gives members notice of the meeting to which the resolution is to

be put.74
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3. The General Neeting

We saw that ATT, GEN.V, DAVY established that the acts of a
majority of members assembled in a meeting of the company are taken
to be the acts of the company, and we also saw that the need for
directors arose when it was realised that it was impracticable for
day to-day decisions of the company to be teken in general meeting.

The foremost organ of a company, therefore, is the general meeting
of the company.

Generally the regulation of a company's general meetings is left
to the articles of each company, However, the Act lays down a
member of provisions which must be complied withz5 The result of this
is that there is a considerable measure of uniformity in the
regulations of meetings of companies.,

The Act provides for three types of general meetings, First,
3,130 requires every public company limited by shares or limited
by guarantee with a share capital to convene a general meeting for
a date not less than one month or more than three months from the
date when the company was entitled to commence business., This is
known as the statutory meeting. At this meeting the members
present are entitled to discuss any matters relating to the
company's formation or arising out of the statutory report
required by $.130(2), without any formal resolution being moved.

Secondly every company must hold an annual general meeting
in each year?6 not more than fifteen months should elapse between
one annual general meeting and the next, but if a company holds
its first annuval general meeting within eighteen months of its
incorporation, it need not hold an annual general meeting in
the year of its incorporation or in the following year?7

The third type of meeting is the extra-ordinary general
meeting. The Act does not provide for the calling of extr;-
ordinary general meetings by that name in the temt., But in
Se 132 the Act contemplates that general meetings other than
statutory or annual general meetings shall be called on the

requisition of members. The side note to that section reads:
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"Convening of extra-ordinary general meeting on requisition." And
art.48 Table A provides that all general meetings other than annual
general meetings shall be called extra=—ordinary general meetings.,"
Ofcourse this does not include a statutory meeting, whicha occurs
only once in the life of a company.

A general meeting of a company may be ¢convened in four possible
Wayse

First the articles empower the board of directors to convene
meetings of the company. If the company is governed under Table A,
the directors may call statutory and annual general meetings under
the general powers conferred by art.80, and extra-ordinary general
meetings under art.49.

The second method applies only to the annual general meeting.

If a company fails to hold an annual general meeting within the

time limited for doing so, any member may apply to the Registrar of
companies to call the meeting., The Registrar may then direct that

a general meeting shall be held when and where he thinks fitlC

S.132(2) provides that i‘?such meeting is held after the year in which
it should have been held, it is deemed to be the annual general meeting
for that year only, unless the meeting resolves by ordinary resolution
that it shall be deemed to be the annual general meeting for the year
in which it is held..

The third method of convening a meeting of the company is by
requisitioning. By S.132(I) of the Act the holders of not less than
one~-tenth of the paid-up capital of the company carrying voting rights
nay require the directors to call an extra—ordinary general meeting
forthwith. The requisition must be in writing signed by the
requisitionists and must state the purpose or objects of the meeting,
If the directors fail to call a meeting within twenty-one days
pursuant to the requisition, the reguisitionists or any of them
respresenting more than one half of the total voting rights of
all of them, may convene a meeting, provided it is held within three
months of the date of the requisitionld

Fourthly a general meeting of the company may be called by the
court.so This may happen only if, for any reason, it is impractiesble
to call a meeting of the company by any manner by which meetings
of that company may be called, or to conduct the meeting of the

company in Manner prescribed by the articles or the Act.
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The court may, either of its own motion, or on application of
any director or member who would be entitled to attend and vote at
" the meeting, order a meeting to be held and give all ancilliary
and consequential directions. Any meeting so held is deemed to
be of the company for all purposes. A good example of this
type of convening was in the case of Re EDINBURGH WORKMEN'S
HOUSES INMPROVEMENT C()ti):L

In that case there were fifty ~ four share holders, of whom only

fourteen resided near Edinburgh, and the quorum required for a
meeting was thirteen members personally present. A meeting of

the company convened for the alteration of its articles and
reduction of its capital, there were present only two shareholders
in person and twenty-one by proxy. The company’presented a petition
for the confirmation of the reduction of its capital purpomted

to have been effected 2t the meeting, and the point was taken

that the resolutions had not been duly passed. The court, however,
ordered a meeting under the 52;:;:31%; of S.135, directing that

five members personally present shall sonstitute a quorum.

The length of notice of meetings and how and to whom notice
shall be sent is primasrily a matter for the companyt!s articles.
However, S.133 of the Act states that any provision of a
conpany's articles shall be void in so far as it provides for
the calling of a meeting by a shorter notice%ﬁ?%wenty—one days!
notice in writing.

Meetings can however be convened on a shorter notice if it is so
agreed by all the members entitled to attend and vote, in the case
of an annual general meeting, and by a majority in number of members
having a right to attend and vote ateéthesfmeetingy and holding not
less than 95 per cent. in nominal value of the shares giwing a right
to attend and vote for other meetings§2 In the case of a special
regolution the members must agree to that specific resolution
being passed on shorter noticeS?

The number of days' notice required by the Act or the articles
excludes the day on which notice is sent and the day on which the
the meeting is heldaS4

S.142 of the Act provides that where special notice is required
of a resolution (e.g. a resolution to remove director) the mover of
the resolution must give notice of his intention to the company

at least twenty-eight days before the day the meeting is to be

% P
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held, and the company must give at least twenty-one days' notice
of it to the members, i.e at the same title and in the same
Manner as notice of the meeting is given. If that is impractieable,
the resolution must either be advertised in a newspaper with an
appropriate circulation or be notified to the members in some
otheé way permitted by the articles at least twenty-one days
before the meeting. But if the mover of the resolution gives
his notice to the company before the meeting is held less than
twenty-eight days afterwards, the notice is nevertheless validly
given,

Unless the articles of a company provide otherwise, notice
must be given to all the members of a company, in the manner
in which notices are required to be served by the articles. The
question raised here is whether notice must be given even to
a member who has no right to attend meetings or that particular
meeting or to vote thereat,

On the construction of S.134(a) it seems that, in the
absence of provision to the contrary in the articles, notice
must be given to every member, whether he is entitled to attend
and vote at the meeting or not. Whether any particular class
of member has a right to attend meetings depends on the rights
attached to the shares as determined by the articles and terms
of issue., Anyone having a vote at meeting will undoubtedly have
a right to attend, and therefore to be given notice.

In Re MACKENZIE & Coo. ITD ?% was held that members who have no
voting rights have no right to attend and needng:be summoned to
attend,

Penningtoﬁsmakes a distinction between "notice of a meeting"
and a "summons to attend a meeting," The latter was used in Re
MackenziesPennington apparently implies that Re lMackenzie did not
hold that members who are not entitled to attend the meeting and
vote are not entitled to be given notice (because of the use of the

term 'summons! in that case), He says§7
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"The distinction between notice of a meeting and a summons

to attend it is o fine one, but nevertheless important.

The obiter dictum of Cohen J., in ReWard & Hotchkiss, Ltd,

(1954) IAII E.R. 507, 512, that members who cannot vote

need not be given notice of a meeting must, it is submited,

be confined to that particular case, where the company's

articles merely required 'lemberst!, not 'every member!',

" to be given notice."

Notice of & meeting is given to members to alert them of an
impending meeting so that they may decide to attend. In fact it can
be said that asking members to attend a meeting is the most
important purpose served by a notice. Therefore where a "summons
to attend" is uded as in Re Mackenzie, it must bé taken to mean the
same thing as hotice of a meeting, Re Mackenzie must therefore be
taken to have held that where some members have no right to attend
and/or vote, they need not be given notice of the meeting.

Table A4 provides for service either personally or by post
to the membert!s registered address. Articles 131=134 are in=
corporated into the 4ctS8

A meeting cannot be validly held unless notice is given to 2ll
the members entitled to receive notice$?

The notice must indicate the title and place of the meeting, and
the nature of the business to be transacted at the meeting, in
sufficient detail to enable the members to decide whether they
should attend the meeting® If the notice is not sufficiently clear
over the nature of the business to be dealt with then the meeting
is invalid2l

The notice calling a meeting is usually accompanied by a circular
containing the reasoning of the directors in favour of their own
proposals or against the proposals of others, and exhorting the
members to vote in support of the board's views. The company
meets the expenses of sending these circulars to the members,

What is commonly known as the "battle of the circulars" is an
important aspect in the struggle for control of the company
between the members and the directors. We shall see this in
detail when we look at control of the affairs of the company.
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Three kinds of resolutions may be passed at a genergl meeting
of a company, special resolution, extraordinary resolution and ordinary
resolution,

S.141 provides that a special resolution is one passed by a
majority of not less than three-~fourths of the members who are
entitled to vote and do vote in person or by proxy at a general
meeting of which not less than twenty-eight days notice specifying
the intention to propose the resolution as a specisl resolution has
been duly given.,

An extra-ordinary resoluticn is one which requires a majority
of three~fourths but no special notice (at least twenty—eight days)
is required as in the case of a srpial resolution.

An g\pme~ordinary resolution is one passed by a simple majority
of those voting, and is ﬁsed for all matters not requiring an extra-
ordinary or a special resolution under the articles or the Act.

Although S.141, in defining a. special resolution refers to a
three~fourths majority of members voting, it should be noted that
on a poll each share has a vote. Therefore it may be more correct
to say that a sg%ial and an extra=ordinary resolution require
a three~fourths majority of the votes cast, rather than of the
members voting.

Where the Act required certain matters to be decided by a
special or extrs—ordinary resolution (e.g. a special resolution for
alteration of articles), the articles or memorandum cannot ppovide
for this to be done in any other:way?2

It should be noted that the Act does not define an ordinary
resolution. A good definition was made in BUSHELL V. FAITH93 ke
In that case, Lord Upjohn said?4

"An ordinary resolution is not defined nor used in the

body of the 1948 Act although the phrase occurs in some

of the articles of Table A Schedule I to the Act. But

its meaning is, in my opinion, clear. An ordinary resolution

igs in the first place passed by a bare majority on a show of

hands by the members entitled to vote who are present
personally or by proxy and on such a vote each member has

one vote regardlessof his shareholding.

"If a poll is demanded, then for an ordinary resolution

still only a bare majority of votes is required scecess"

In so far as the articles of a company do not provide otherwise

the quorum for a general meeting is two members Personally present in
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the case of a private company, and three members personally present
in the case of any other company?5 Art. 53 of Table A provides
that three members personally present constitute a quorum,.

If the articles merely require, as in art 53 of Table A, that
no business shall be transacted at any general meeting unless &
quorum of members is present at the time when the meeting proceeds
to business, and if there is a quorum, the meeting may validly
complete business even though the number of members who remzin
present do not meke a quorum?6 The wording of article 53 seems to
require a quorum only when the meeting opens, and not throughout
the time of the meeting.

But a meeting cannot hold valid proceedings with only one
member presen@?

Who the chairmsn of a general meeting shall be depends on the
provisions of the articleseof a company. Table A provides that the
chairman of the board of directors i#.present and willing shall be
the chatrman of the general meeting of the company?8 If he is not
present or unwilling to act, the members present choose one of
their Seabes ks s chzivwm of the mecting.

A meumber may attend a meeting either in person or by proxy. The
Act prowides that every member of a company who is entitled to
to attend and vote at a meeting has the right to appoint a proxy
to attend and vote on his behalf?9 The word "proxy"™ has two
connotations. In the first place it refers to the "agent" appointed
by a member to attend and vote on his behalf a meeting at which he
is entitled to vote. Secondly, the term proxy refers to the
document by which such an agent is appointed.

In a public company a member may appoint more than one proxy.
Only one proxy is permissible in a private company.

The notice calling a meeting must notify members of their
right #o appoint proxies, and that proxies need not be members of
the company.

Proxies are not entitled to vote except on a poll}

Like circulars, proxies are an important instrument of control
of the affairs of the company as we shall sexlater in g this paper.

Decisionsin a general meeting are reached by majority vote on
a shows of hands,
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In this connection, each member present and voting has one vote,

irrespective of the mumber of shares held}ol

A proxy does not
vote on a show of hands, unless the articles provide that &he may
go vote. On the declaration of the result of the vote amy

02 103 '
or any proxy may demand a poll, unless the articles

membe

otherwise provide. Table A does not provide anyting to the contrary,

The Act requires that a poll must be held on any resolution

except a resolution for the appointment of a chairman or on a

motion of adjournment, if it is demanded by not less than five

memberg, or by members who possess at least one-tenth of the total

number of votes which may be cast on a poll, or by members who

hold shares on which there has been paid up at least one-tenth of

the capital paid up on all the shares which carry the right

to vote at the meeting%o4
On a poll, unlegs the articles provide otherwise, every member

has one vote for each sghare he holds:i'o5 Table A is quiet on this.

Therefore, presumably, according to Table A, every share has a

vote on a poll, in accordance with the Act,
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CHAPTER ITI.

DIVISION OF POWERS BETWEEN THE GENERAL
MEETING AND THE BOARD OF DIRECTORS.

I, Introductory,.
Ag it was stated earlier on in the paper when dealing with the

constitution of a company, a company has complete freedom to set out
Bow its affairs shall be run., Every company may formulate its own
articles. In this way, every company may decide who will exercise
what powers in its running.

If the articles of a company give the powers of management of the
company to both the board of directors and the general meeting, the
division of the powers between the two organs will depend entirely
on the construction of those articles, more specifically on the
relévant article which delegateg powers to the organs.106

However, most public companies adopt Table A fully or with minor
modifications. BEven those companies which do not adopt Table A are
influenced by it when drafting their articles.

Therefore in almost all companies article 80 of Table A is the
relevant article delegating powers to the organs of the company,
or at least an article with the same or similar construction as article
80 of Table A,

In this chapter, an attempt is made to establish the construction
and interpretation of article 80, As it was indicated in the preface
to this paper, the interpretation of article 80 has not been without
controversy among legal academicidns, despite the large number of
cases on it that have gone to the courts. Two reasons have accounted
for this difference of opinion. Firstly, the wording of article 80
has been construed differently, Even there have been differences
over the meaning of some words in the article, Secondly there have
been differences of opinion over what exactly was established by the

cases that have been adjudicated on article 3 %07

2. CONSTRUCTION OF ARTICLE 80 TABLE A

Article 80 of Table A states:

" The business of the company shall be managed by the
directors, who may pay all expenses incurred in promoting
and registering the company, and may exercise all such
powers of the company as are not, by the Act or by these

regulations, required to be exercised by the company in

general ppest ing, subject, nevertheless, to any of these

N . .
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regulations, to the provisions of the Act and to such

regulations, t!&ng not inconsistent with the aforesaid

regulations or provisions, as may be prescribed by the

company in general meeting; but no regulation made by the

company in general meeting shall invalidate any prior act

of the directors which would have been valid if that had not

been made."
There are certain clear points which can be seen from the words of this
article., First, it is clear that powers of general manager\of the

Are v23A 1 B boad o direcrors -

business of the company, Secondly, it is clear that directors are
prohibited from exercising those powers which may be specifically
reserved to the general meeting of the company.
So far, this is a clear division of powers., But bthe important and
controversial question is this: A part from exercising the powers
specifically reserved to them can the members in general meeting also
exercise the powers of managment generally wielded by the directors by
virtue of article 807

Until around the end of the nineteenth century, the general view
seemed to be that the general meeting was the company whereas the
direcbbrs were merely the agents of the company subject to the control
of the company in general meeting. In ISIE OF WIGHT V. TAFOURDI&08
Cotton L.J. stated oo

"It is a very strong thing indeed to prevent shareholders from

holding a meeting of the company, when such a meeting is the
only way in which they can interfere, if the majority of them
think that the course taken by the directors, in a matter which
is intra vires of the directors, is not for the benefit of the
company "
Later in the same case, his Lordship said,t1°
" Directors have great powers and the court refuses to fnterfere
with their management of the company's affairs if they keep within
their powers, and if a shareholder complains of the conduct of
direcébrs while they keep within their powers, the court says
to him, 'If you want to alter the management of the affairs of
the company  go to a general meeting and if they agree with you
they will pass a resolution obliging the directors to alter their

course of proceeding,"
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These two dicte of»Lord Justice Cotton established, in effect, that
where the directors are entrusted with the powers of management of
the business of the compamy the members in general meeting can
interfere with them by issuing directives to the directors to do
something or not to do another thing or "to alter their course of
proceeding."

The relationship was seen as a relationship of principal and agent.
Later cases, however, expressed views different from Isle of
Wight V. Tahourdin, and all of them stated a view which is popularly
accepted to be the correct one. An examination of the cases will
help us to understand the correct view on the division of powers

between the directors, and the general meeting.

The first of these important cases is AUTQMATIC SRIF-CLEANSING

FILTER SYNDICATE B. CUNINGHAMElll

In that case, the plaintiff companyt's articles included what is now

article 80 of Table A. They also included an article by which the
directors were specifically empowered to sell or otherwise deal with
any property of the company on such terms as they might think fit}l2
The members of the company in general meeting passed a resolution
instructing the directors to carry out a certain sale of the company's
property. The directors, believing that the terms of the sale were
not in the best interest, of the company declined to carry out the
sale. The company brought proceedings to the court to compel the
directors to carry out the sale., It was held that the directors
coudd not be compelled to sell, that the general meeting cannot
interfere with the powers given to the directors by the articles.
But the controversial question over this case has been whether
the decision meant that where powers are generally given to directors,
members in general meeting cannot interfere with them, or whether
it referred only to the article which gave specific powers of sale to
the directors. It is necessary to quote Warrington J. at first
instance in that case, in this connection. He saidJ,'13
"Phe only articles which are material are articles 96 and 97
(article 96 gave general powers to directors in a similar way
as article 80 of Table A, while article 97 gave the directors

specific powers of sale,)"
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After discussing article 97 briefly, Warrington J. went on,
"But (the whole matter) doés not test there. Art.96 provides
that the management of the business and control of the
company aire 0 be vested in the directors.
"Now, that article, which is for the protection of
the shareholders, can énly be altered by a special
resolution ¢eeeceeeeIf that provision could be
revoked by a resolution of the shareholders passed”’
by a simple majority, I can see no reason for the
provision in article 81 that the directors can only
be removed by a special resolution.
"(If article 96 were constructed to mean that the
shareholders can overrule the directors by simple
majority) the result would be thht when a majority
of the shareholders disagree with the policygof
the directors, though they cannot remove the directors
except by special resolution, they might carry on the
whole of the business of the company as they pleased,
and thus, though not able fo remove the directors,
overrule every act which the board might otherwise do,"
In affirming Warrington J's judgement the court of Appeal agreed with
his reasoning at first instance. This makes it clear that in reaching
the conclusion that the general meeting cannot interfere with the
powers vested in the directors in this case, the court did not just
rely on the article that gave specific powers of sale to the directors,
In fact the courts! reasoning was \tlzely based on the article that gave
general powers to the directors, in similar terms as article 80 of
Table A.
Warrington made this clear when he finally said}l4
"It seems to me on the true construction of these
articles thakl the management of the business and the
control of the company are vested in the directors, and
consequently that the control of the company as to any
particular matter, or the managment of any particular
transaction or any particular part of the business of
the company, can only be removed from the board by
alteration of the articles, such alteration of course

requiring a special resolution,"
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Therefore, it is apparent that the argument of one lawyer, that
the decision in Autordjatic self-cleansing was reached simply
because of the inclusion of an article that gave specific powers of

sale in the articles, is not correct.

The second case was QUIN & AXTENS V. SALMONllG. In that case

the House of Lords was concerned with a company whose articles
included the equivalent of article 80 Table A. The articles also
included one article which provided that no resolution of a meeting
of directors having for its object the acquisition or letting of
premises should be valid unless notice should have been given to
each of the managing directors and neither of thed‘had dissented
therefrom. The directors passed resolutions with the object of
acquiring and letting premises, from which one of the directors, the
plaintiff, duly dissented; but resolutions to the same effect were
passed by an extra-ordinary general meeting of the company by a
simple majority of the shareholders. At the suit of the plaintiff
who brought a representative action, their Lordships unamimously
held that the résblutions of the company were inconsistent with the
provisions of the articles and that the company must be restrained
from acting on them.
Lord Loreburn, L. C. said,l17
"The bargain made between the shareholders is contained in
articles 75 (giving general powers of management to the
directors) and 80 (special provision as to directors! reso-
lutions for acquisition and letting premises)...., and it
amounts for the purpose in hand to this: that the directors
should ménage the business; and the company therefore are
not to manage the business unless there is provision to that

effect.™

The court relied on both articles in reaching the decision. Farwell,



Te said,118

*This case iS... governed, if not by the decision, at any
rate by the reasoning of the Lord Justice in Automatic
Self-cleansing Case, and the Gramaphone & Typewriter Case
(1908) 2 x.B. 89). I will only refer to one passage in
Bewelley L.J.'s judgement in the latter case. He says:
*This Court decided not long since, in Automatic Self-
cleansing that even a resolution of a numerical majority
at a general meetinglof the company cannot impese its will
upon the directors when the articles have confided to them
the control of the company's affairs. The directors are not
servants to obey dieections given by the shareholders as
individualsS ..e.e.sThey are not agents appointed by and bound
to serve the shareholders as thekr principals. They are persons
who may by the regulations be entrusted with the control of
the business, and if so entrusted they can be dispossessed from
that contrpl by the statutory majority which can alter the
articles.) "That appears to me to be express the true view."
The decision was that where powers oé management are entrusted in the
directors, the members in general meeting cannot inter@ere with the
exercise of those powers unless it is by way of altering the articze
giving those powers, which alteration requires a special majority.:

The third of these cases was SHAW & SONS LTD. V SHAW119. The

issue was whether or not proceedings brought in the name of the
company were authorised. Certain of the directors (called the

"permanent dieectors™ in the articles) were the instituting Fforce.
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An article in similar terms as present articles 80 was included in

the articles of that company. In that case the permanent directors,

in the name of the company, had decided to bring proceedings against
fellow dirdctors. A general meeting of the company passed a resolution
instructing the directors to discontinue the proceedings. The question
was whether, because of that resolution of the general meeting, the
directors had no authority to bring those proceedings, The court held
that bringing proceedings in the name of the company was a power of

the directors and the general geeting could not interfere with its
exercise,

Goldberglgo argues that since, ia Shaw V Shaw, Greer L.J. held
that the proceedings were authorised, Siesser L.J. that they were not
and Roche L.Jeesss "by a different road ....reach(ed) the same
result as Greer L.J:t it is difficult to extract a ratio from the
decision, but that it is not important to do so because article 80
was not prominent in the reasoning of any of their Leordships.

This argument seems faulty. Slesser L.J. found that the
proceedings were not authorised not because the general meeting had
instructed the directors to discontimme them, but because he had
decided that the permanent directors had faultered in making the
decision to bring the proceeding in that no notice of the directors!
meeting in which the decision was made had been given to the
ordinary dieectors. In fact, he stated that if the directors had
validly passed the resolution to bring proceedings the members!
resolution instructing the directors to discontinue the proceedings
would be invalid as an interference in the exercise of directors?!

powers. He said,121
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"As to the third ground of want of authority, that the
shareholders instructed the directors to discontinue the
action eeees. If the permanent directors had authority
to bring the action, I do not see how the shareholders could
interfere with that power, otherwise than by altering the
articles which they have not proposed to do. This would
seem to be the effect of the decision of Quin & Axten V.
S21mon eseeeee™

Article 80 was prominent in the reasoning of Greer L.J.

He said,122
"I think the judge was also right in refusing to gige effect
to the resolution of the meeting of the shareholders requiring
the chairmgn to instruct the company 'solicitors not to proceed
further with the action. *A company is an entity distimct alike
from its shareholders and its directors. Some of its powers
may, according to its articles, be exercised by its directors
certain other powers may be reserved for shareholders in
general meeting. If powers of management are ested in the
directors, they and they alone can exercise these powers.
The only way in which the general body of the shareholders can
control the exercise of these powers ested by the articles
in the directors is by altering their articles, or if
opportunity arises under the articles , by eefusing to re-elect
the directors of whose actions they disapprove.
"They cannot themselves‘;zizg the powers which by the articles
are Yested in the directors any more than the directors can

vgvel
wsing the powers Wested by the artickes in the general body

of shareholders.,'
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The article which gave powers to the company in that case was similar
to article 80, Shaw v. Shaw therefore expresses the view that wvhere
powers are entrusted to the directors in the terms of article 80,

the members cannot interfere with the exercise of those powers.

The last of the four cases is,ﬁQQEIM‘_EQQ11323. The plaintiffs
were two and the defendants the remaining members of a private company
whose articles of association incorporated Table A of the Act. The
plaintiffs successfully maintained that resolutions to the effect;

(1) that weekly sums calculated on the paid-up capital in preference
shares bedpaid to eabh preference shareholder as interest-free advance
until the payment of the dividend for the current year, that the sums
be deducted from the dividend when declared, and that if the dividend
was insufficient, the deficiency be repaid to the company, and (2)

that a firm of accountants be appointed to investigate the financial
affairs of the company for the previous two financial years, were
invalid, as being attempts by the company in general meeting to QEZZS“f
the powers of the financial direction of the company which under the
articles rested solely in the hands of the directors. A further article
specifically gave the directors power to declare an interim dividend.
Admiftedly, Lord Clauson relied on the article which gave specific
powers to the directors to declare an inéerim dividend. But“it should
be noted, however, that in reaching his decdésion he proceeded along

two lines of thought. Firstly, he found that the resolution of the
general meeting amounted to instructing the directors to declare an
interim dividend, and since deélaration of interim dividend was a
power specifically, entrusted to the directors by the agtdcles,

the resolution of the general meeting was invalid for reason that it

A

: . . . 124
vas an interference with the exercise of directors' powers .
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Secondly, he reasoned that, on the footing that the resolution of the

gere

general meeting was not an attempt to declare an interim dividend, the

resolution would still be invalid as an attempt to interfere with the

directors'! general powers of management and control of the company's
affairs.

Lord Clauson said,125 '
"I am, however, prepared to assume that I may be wrong in that
view and that there may be something in that peint that, for
one reason or another, this cannot be treated as an attempt to

declare an interim dividend, and that it is merely a direction
that certain loans shall be paid to certain shareholders out
of the funds of the company. "Let me test the matter on that
footing. It appears to me quite clear from these articles
that one thing which is to be managed by the directors

and with which fhetoompany may interfere only by removing

the directors or by having an investigation under the
statutory provisions, is the management of the business of
COMPANY sesose soesssssesesssssnnse

"It seems to me it is quite clear that this resolution if

it is not aimed at declaring an interim dividend, is aimed at
interfering with the management of the business by the directoss,
and-é%% such it is in my view wholly inoperative, a;d the
general meeting had no power to pass it.”

It can be seen that his Lordship relied as much on article 80=as on

the article which gave specific power to directors to declare an

interim dividend, in reaching the ruling that the members could not

interfere with directbors! powers.,
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The true view, therefore, is that under an article in the terms
of article 80 of Table A the members in general meeting cannot give
directwns on how the company's affairs are to be managed, nor can
they overrule a decision come to by the directors in the conduct
of its business.

It is submitted that the other view, as expressed by Golberg,126
that article 80 leaves the directors under the general control of
the shareholéers in general meeting, is not true.. We have seen how
Goldberg attempted to show that those historical cases discussed above
did not point to the conclusion that article 80 leaves directors in
exclusive general contpol of the company. Goldberg reached his view
by interpreting the wording of article 80. He contends that the
phrase "such regulations seeees e«esese as may be prescribed by the
company in general meeting' means resolutions passed by a simple
majority of the members in the general meeting, which could thus
overrule decisions of directors.

But in_QHIN_&_AXIEN&_M;SALMQEE27 Lord Loreburn, L.C. stated
that in an article similar to article 80, the words "regulaﬁbns"
and™articles™ mean the same thing. This was accepted by Slesser,
L.J. in SHAV v. SHAW 2°.

Therefore "such regulations esseeses. as may be prescribed by
the company in general meeting™ means articles which are incorporated
as an altermgation to the existing articles. And these requiee a
special resolution of the company.

Therefore, on the basis of article 80 of Table A, the directors
are in general and direct control of the company to the exclusion

of direct interference by the members in general meeting.
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CHAPTER IV: CONTROL OF AFFAIRS AND MANAGEMENT: THEORY AND PRACTICE

I Introductory:

As it was sta¥ted in the preface, control of the affairs
of a company is not just deteminded by the contruction
of articleg 80 Table A only, The whole machinery of
the organs of a company has to be looked at and other
factors which determine the organ that controls the
affairs of the company sorted out,

In other words, it is submitted that there is
theoretical power of control of the affairs of a company,
the theoretical power of control of a company lies in
the members in general meeting. The practical control
of a company lies with the directors,

In this chapter it is attempted to explore the basis
of the theoretical contrel of the companyts affairs being
in the general meeting, and the factors which enable the
board of directors to be in practical control of the
company.,

2. Control &N theory

The members of a company in general meeting wield the

powers of ultimate control of the company's affairs,
This ultimate control can be &£ffected by the members
exercising their power:
(a) to alter the articles of association of the
conpany;129
(b) to remove a director or directorsof the company}3°
(c) to refuse toifelect the incumbent director or
directors who come up for re-election at the
annual general meeting of the company3 131
(d) to bring an action in the name of the company
against the directors of the company;1l32
(e) to apply to the court for investigation of the
affairs of the company.133
S.13 of the Act provides that subject to the Act and
to the conditions of the memorandum of association, a
company may by special resolution alter or add to its
articles,
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A special resolution is one passed by a three-quarters
majority of votes at a general meeting of the company:l-34
This power# gives the members in general meeting
control over the affairs of the company in a two=fold
waye. Firstly the members may alter the articles so as

to girtail the powers of directors, and perhaps vest

them in another orgamn. They may even alter the articles
so as to put the directors under the general control

of the members in general meeting in the formerts
exexcise of their powers of management of the companyts
affairs, This would put the general meeting in a
position whereby they may, even by a simple majority,
overrule the decisions of directors in the management
and on the affairs of the company. Secondly, the very
realisation in itself, that the members have this

power to alter articles to the detriment of the directors,
may have an effect on the directors, The directors

may be keen to consider sympathetically the views of the
members}iige members \Pote to curtail the directorst
powers, In this way the members may have their vieg
views prevdil in the management of the company; where

a director holds office under a contract which incorporates
the relevant article, the members may terminate the
services of such a directory by altering the relevant
article.135 Infact, even where a director holds office
under an independent contract, the members may all

the same alter articles the effect of which would

be to remove the director}36though with the consequence
of subjecting the company to liability to pay damages

to the dismissed director. what is important here

is that the use of the power to alter articles may

serve the members to remove a director to whose views
they are opposed. This gives them a chance to elect

a person with whose views over the management of the
company they agree, thus enabling them to influence

the management of the company;
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S.185 of the Act gives the company the powexr to
remove, by ordinary resclution, a director before
the expiration of his term of office, notwithstand-
ing any provision in the company's articles, or any
agreement between the director and the company. Such
an ordinary resolution for the removal of a director,
however, requires special notice, that is notice of
intention to put a motion of a reselution to remove
a director must be given to the company not less than
twenty-eight days before the meeting at which the
res@lution is to be put. The company must then give
notice of the resolution to the members of the company
when they are sent notice of the meeting. On receipt
of the notice of the intended resolution the company
must send a copy of it to the director concerned, who
is entitled to have his written representations sent
to every member of the company to whom notice of the
meeting is sent, or if this is not possible, the
director may, without prejudice to hss$ right to be
heard orally, require that the representations shall
be read out at the meeting.

Removal of a director under S$,185 does not dep=-
rive the director of his right to compensation or
damages for wrongful dismissc&,if such dismisaﬂi is
a breach of a contract of service between the director
and the company.137 -

In theory, therefore, short of owning/controlling
a majority shareholding, any director could be remo-
ved from office by a simple majority of shareholders
in a general meeting of the company.

This power, too, provides a two-fold way of
controlling the company's affairs by the generai meet~
ing, Firstly the members may remove a director to
whose views they are opposed and replace him with a
director who subscribes to their views on the running
of the company.l38 Secondly, directors conscious of
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the members’power to remove them, may be more ready
to adopt the views of the general meeting on the
affairs of the company.

Coudts have recognised that the provision in
articles which requires a proportion of the directors
to retire at every annual general meeting and new
directors to be elected or the old ones to be re-
elected, serves to enable the members to influence
the management of the company. This is the impo=t
of Greer L.J's dicthkm in SHAW & SONS v SHAW139

where he said,

¥ eeeeoo.o. The only way in which the general
body of the shareholders can control the
exercise of the powers tested by the articles
in the directors is by altering their articles
or, if opportunity arises under the articles,
by refusing to re-elect the directors of whose

actions they disapprove......"

Therefore, where the articles of a company provide
for the rotation of directors as in Table A, oppor~
tunity will always arise for the members in general
meeting to exercise control over the management of
the company. The members may refuse to re-elect
directors of whose views they disapprove and replace
them with people whose views they approve. This way,
the members may be able to influence decisions on the
affairs of the company = through *"their" directors
(directors who subscribe to the members' views).
Secondly, directors who know they are due to retire
at the next annual general meeting may tend to side
with the members if they wish to be re-elected.

The rule in Foss v. HARBOTTLE states that if
complaint is made that directors have breached their
duties, the right plaintiff, and the only right
plaintiff, against the directors, is the company140.
Later the courts extended this rule to cover cases
where what is complained of is an irregulaity in
the management of the company. For example, where

it was complained that a poll was wrongfully refused
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by the director who presided, it was held that the
company would be the proper p1aintiff.141

As an incident of management of the company, the
directors are the appropriate agency to institute
proceedings in the name of the company142o Naturally
when the directors themselves are supposed to be the
defendants, it is most unlikely that they will start
an action in the name of the company,

If the directors will not or cannot start pro-
ceedings in the name of the company the power to do
s0 regerts to the general meeting.143 The practice
is that any member of the company will start procee=
dings in the name of the company. If the directors
do not challenge his right to do so, the proceedings
will continue. But most likely the directors will
challenge the authority to start proceedings in the
name of the company. The court will then stay
proceedings until a general meeting eof the company<¥%uba
whether or not the proceedings should resume and
continue in the conpany'!s name. This gives the
members the chance to decide whether tc proceed
against the directors for irregular management of
the company.

Cther default powers of the general meeting
give the members occasion to exercise direct control
of the affairs of the company. Where the directors
cannot exercise their duties, for exappde where there
is a deadlock in the running of the affairs of the
company, the power to manage reverts to the general

meeting of the company.l44 In BARON v, POTTER,145

according to the articles of a private company in-
corporated in 1912, the number of directors was to
be not less than ten, Another article stated that
the quorum of the directors was to be two unless
otherwise fixed by the directors., By 1934 there were
two directors. One of the two directors refused to

attend any board meeting with the other because of
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a misunderstanding bewween them., It was held that
in these circumstances the power to appoint additiomal
directors reverted to the general meeting although
under the arti€les this power rested with the board.

$.166 of the Act provides that the court "shall
appoint one or more competent inspectors to investi=
gate the affairs of a company and to report thereon
in such manner as the court directs, if the company
by special resolution declares that its affairs
ought to be investigated by an inspector appointed
by the court." This provision may be used by the
members in general meeting to keep check on the
activities of the directors on the running of the
affairs of the company. |

In law, therefore, the members in general meet~
ing wield the power to ultimately control the &ffairs
of the company. Whether the members actually control
the company by use of these powers depends on how
practicable and how practical it is for the general
meeting to exercise those powers. This is the
subject of the next part of this chapter.
3, Control in practice

It is one thing for the general meeting to wield
the powers of ultimate control of the affairs of the
company., It is quite another for it to ultimately
control the affairs of the company. This part of
the chapter will discuss factors which make it impra-
cti€al for the general meeting to control the company,
leaving practical control in the hands of directors,

Firstly, if the members may be able to exercise
their ultimate powers of control when they want, they
should be in a position to convene or to cause to be
convened a general meeting of the company at any time.
The act provides a means by which the members may
convene a meeting of the company. This is by requi=-
sitioning 146. But to what extent is it pradtical to
requisition a meeting of the company? The act pro-
vides that the requisition must be signed by members
of the company holding not less than one-tenth of
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such of the paid=-up capital of the company as at the

date of deposit of the requisition carries the right
of voting at general meetings of the company147. It
seems that in companies where the directors hold
more than nine-tenths of the paid-up capital with
voting rights it will be impossible for members to
requisition a meeting of the company if they intend
to discuss against the directors.

Even where the directors do not hold such a
majority of vdting rights, in a large and dispersed
membership of a company, it is very difficult for
a few members to muster the support of so many
members as to account for one-tenth of the paid-up
capital carrying voting rights. Usually, in cases
where a dissident group of shareholders want an
extra-ordinary meeting to be convened, the big share=-
holders will side with the directors in a bid to
gdve the company from internal chaos (they have a
bigger risk to guard against). This means the
dissident members would have to rely on soliciting
for requisitionists from among the holders of small
shares. To reach a target of at least one-tenth of
the paid-up capital with voting rights the dissident
group has the difficult task of winning over a large
dispersed membership of small shareholders, a takk
which may be formidable in view of the expenses
involved. Very rarely do dissident shareholders
manage to requisition a meeting of the company,

They usually wait for the annual general meeting.
For the whole year unpopular directors will stay
put in the office,

But a more difficult Jurdle in the way of
memnbers is to get a majority in general meeting,

In companies where directors own or control a majority
shareholding, the members in general meeting cannot
exercise their'power of control. Although the
directors vote in their capacity as members, their
views and proposals as directors will always prevail,

Even taking a company in which directors do not
own or control a magority shareholding, in practice,

the scalejare tipped so much in favour of the direc-



tors that, in most cases, they are bound to control
majority support in general meetings,

Firstly, there is the general strong influence
of the directors over the members. To a large number
of members the directors are in the know about the
affairs of the company. Theyknow what is good for the
company, In some cases the directors are actually
knowledgeable in matters of the company. All this
gives the directors considerable power of influence
on the members of the company., The latter may vote
for the directors' side without first considering
the issues, '

Secondly directors are favoured by the use of
circulars, coupled with their control of the proxy
systen,

when the directors convene a general meeting to
discuss matters other than ordinary business, the
notice calling the meeting will be accompanied by a
circular explaining the reasons for the directorst
stand on the matter in question. In effect the
circular contains the reasoned case of the directors
in favour of their proposals or against the propo-
sals of the opposition.

The directors send out these €irculars at the
expense¢ of the company. They are sure to send
circulars to every member of the company, and to
skRate their case fully,

On the other hand, where the Actlgives the members
(requisitionists of a resolution) to use the machinery
of the company to send statements to the members, it
provides that the statements may not be of more thén
one thousand wordsl48. The members may be hampered
by lack of funds. Even if they had funds they may
not be able to present their case fully because of
the one~-thousand word limit,

But in most cases the opposition will wait to
put their case to the meeting itself. The directors
have the advantage of having their case heard first.
And first impressions are more likely to stick,

00000000/43



-l Biw

Even where the opposition send out statements using

the company's machinery, the directors have the advan-
tage of reading the oppositionts caséig%untering it
in the same circulars, possibly rendering the opposi-
tiont's case as useless as unstated to the members,
For this reason, members tend to avoid the use of
$.140, in which case directors will be in a more advan=
tageous position.

The importance of circulars in determining the
voting operates in conjunction with the importance

of proxies149. Every member entitled to attend and

vote atgaa meeting is entitled to appoint another

person, member or not, as his proxy, to attend and

possibly vote on his behalf. If the directors can st

one, e dacr oqpaivd Baa O3 oy Ty ava Sure o

get more votes in their favour. This is especially

so in large public companies with a dispersed member-

ship, where only a small proportion of the members

attend in person, The issued at a meeting will most

likely be decided in advance by the proxieslso
Therefore it all depends on who are in a position

to get more proxies, In this connection, directors

are at an advantage over the members., They solicit

proxies at the company's expense. When they send out

circulars they may accompany these with the documents

soliciting proxies. Although the Act requires when

invitations to appoint particular persons as proxies

are sent out by the directors at the companyts expense,

such proxy instruments must be sent to all persons

entitled to attend the meeting and vote thereat by

prexy, and not to a select few, this does not adversely

affect the directors advantage. They still possess

the advantage of tendering their s01101ting§1.bu£;

perhaps—to members who have already filled proxies

4in faveur—efdirectors, Many members may fill

proxies after hearing or reading only one side of

the case, the director's side. Although the nmem=

bers may withdraw their proxies if they change

their minds before the meetinngI, this will not

usually happen. A member who is not keen to

attend the meeting personally will not be keen to

follow up the arauments after he has alreadv filled



the proxy.

The right of management to use cofporate funds,
both in influencing action and in gathering votes
gives it great advantage over dissentient groups
who must personally finance opposikion.

fn PEEL v. LONDON & N.W, RLY,152 the court
stated the rationale for this right: that it is
the duty of directors to inform the shareholders of

the facts, of their policy, and the reasons why they
considered that this policy should be maintained and
supported by the shareholders, and that they are
justified in trving to influence and secure votes

for this purpose, and so the expenses which are bona-
fide incurred in the interest of the company are
properly pavable out of the funds of the company,

It would seem, from the explanation, that compo-
rate funds cannot be used where the directors are
merely seeking re-election., But in an American
case, the court upheld such use of corporate funds
when re-election was tantamount to shareholder
approval of a plan directors hoped to :ﬁéﬁi@;ﬁiize}33
Perhaps East African courts would hold the same
view,

All these are just general difficulties orx
obstacles which account for the passiveness and in-
ability of the general meeting to exercise its
power of ultimate control.

There are other difficulties pe#culiar to each
method of control by the general meeting, which
usually prevents the exercise of that power by the
general meeting. ‘

In the case of the power to alter the articles
of association, a three-quarters majority is required
for a resolution to alter the articles. 1In view of
the difficulties stated above, it is all the more
difficult for the general meeting to achieve a three-

quarters majority to alter the articles of associ=-
at iono
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In the case of the power of the general meeting
to remove directors and replace them with those whose
views are acceptable, there are more difficulties
that make the exercise of this power almost imprace
ticable. The intention of the Act was that, short
of owning or controllimg a majority of the share-
holders, any At Couta be tarmeed from sphie by S gl ™

But that objective has not actually been accome~
plished. The obstacles in achieving a majority
have been stated,

S.185 may also be avoided by inserting special
provisions as to voting in the event that a resolu-
tion is put to the company for the removal of a

director. 1In FAITH v, BUSHELLls4 the articles of a

company contained a provision whereby in the event
of a resolution being proposed at any general meeting
of the company for the removal from office of any
director, any shares held by that director shall on
a poll in respect of such resolution carry the right
to three votes per share", The effect of this
article, in the words of Lord Reid, was to make it
"impossible in the circumstances of this case for
any resolution for the removal of any director to
be passed if the director votes against it",

In the court of Appeal Ungoed-Thomas J. stated
that "it would make a mockery of the law if the courts

were to hold that in such a case a director was to

be irremovable®,

But in the House of Lords, Lord Upjohn said,ls5
"I venture to state that Ungoed-Thomas J,

¢v overlooked the importance of article 2, Table A4,
which gives to a company, a completely unfettered
right to attach to any share or class of shares
ppecial voting rights on a poll or to restrict
those rights as the company may think fit,"

In conclusion, he said,
"There is no fetter which compels the company
to make the voting rights or restrictions of
general application, and it seems to me clear
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that such rights or restrictions can be attached

to special circumstances and particular types of

resolutions%’155

The House of Lords therefore approved the effective-
ness of the method of avoiding S.185. This method
will usually be found in private companies or in
small public companies. In such cases, it is almost
impossible for members to remove a director,

secondly, the effectiveness of S$.185 is greatly
diminished by sub-s,6 which provides that "nothing
in this section shall be taken as depriving a
person removed thereunder of compensation or dama-
ges payable to him in respect of the termination of
his appointment as director or of any appointment
terminating with that of director.

If therefore the director has a service
agreement with the company his rights thereunder are
presexrved, On the face of it, this is fair enough;
the company having elected to bind itself by
contract, cannot complain if damages become payable
when the service is brought to a premature con-
clusion,

But so far as concerns the entry into service
contracts, the company is normally the directors,
for it is the board that will have the powers to
appoint and to fix the terms of service,

The members may therefore find, when they seek
to exercise their powers of dismidsal, that the
directors have entrenched themselves with long-term
contracts of seevice which will thereby be broken,
giving rise to heavy claims for damages, In sucﬂ
cases, when a resolution for removal of a director
is put, the other directors, to save their colleague,
will use the fact of a contract to d&ssuade members
from voting from voting fer the resolution,

Members will usually be restrained due to their
concern for the funds of the company which may be

depleted by payment of conpensation,
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It is significant that special notice is required
for a resolution to remove a director, and that the
director may have his repeesentations sent out to the
members at the expense of the company. This would
give the director an advantage in that he will put
his side of the case to the members before the
proposers of the resolution. In fact it is regog-
nised that this provision is designed to help a
director so that he may not be removed from office
of profit without being heard.

$185 does not apply to a director holding office
for life in a private company @t the commencement of
the operation of the Act. Such director is irremo-
vable by ordinary resolution in accordance with S$,185,

Default powers of the general meetiné are not
quite effective as a means of control since their
exercise is only contingent upon the directors' not
exercising their powers. Such occasions are not
frequent in practice.,

Where directors have a controlling shareholding
in the company, action by the company against the
directors may be impossible to put into practice
since such directors are not prevented from voting
in a general meeting to decide whether proceedings

should be inssituted in the company's name156.

Again
a shareholder is not quite ready to start proceed-
ings in the name of the company because if proceedings
are stayed and the general meeting decides against
continuance of the proceedings, the proceedings will
be dismissed and the individual who instituted pro-
ceedings and his advocate on record will be liable

for costsi>’/. Members may fear this eventuaiifs

3. Conclusion: It is submitted that while article 80
of Table A gives directors the power to control the

management of the company without intereferance from
the general meeting, the general meeting wields the
ultimate power of control, but in practice the Board
of Directors controls the affairs and management of
the company,
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CHAPTER V: MANAGEMENT IN THE AFRICAN COMPANIES IN KENYA.

An ﬂéorporated company, having a separate legal existence from
the shareholders, is not capable of having racial attributes:”C But
for the purposes of this paper a company whose membership is wholly
African shall be called an African Company., "African" describes the
membership rather than the company itself,

What has been said of companies in general, as far as management
is concerned, is also true of Africam companies., It is true that

just like in most other companies, control of management in African
companies is practically in the hands of the directors of the company.
And the reasons for this position in companies are equally applicable
to African companies,

However, African companies deserve a special treatment in this
peper for three reasons., First over the last ten years there has been
a spate of promotion of companies by Africans, both private companies
and companies other than private. For example of the public companies
placed on the register in Kenya in the three and a half years
(1st June 1964 to 30th June 1967), thirty-seven (the total registered
in those three and a half years was seventy-three) were African
trading and farming venture%?g That is, halfoof the public companies
registered in those three and a half years were African companies,
Since then the rate of registration of African companies has been
sharply on the increase,

Bearing in mind that only twelve or so years ago there was
barely any public company (and an insignificant number of private
companies) with a wholly African membership, the present statistics
of African companies are spectacular and will tend to attract
égﬁe interest into how these companies are faring. And the first !
important aspect is managment,

The second reason for a special mention of African companies
is this: that although, like 21l other companies, control of
management is practically in the hands of the director, there seem
to be certain reasons, peculiar to these African companies, that
account for this practical total control by directors. This paper

intends to examine some of these reasons.
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Thirdly African companies have manifested an interesting degree
of total failure resulting in liquidation, or a high degree of
mismanagement and other irregulatities., The Registrar of companies
states that the result of a survey in the latter part of 1967
of the files of the thirty-seven African public companies reig
registered in the above stated period revealed that of the thirty-
seven companies, only three appeared to have complied with 2ll the
registration requirements of the companies Act. O0f the other
thirty-four, twenty-eight had neither held a statutory meeting,
filed a statutory report made a return of a2llotments. In no case
hsd a prospectus been filed, although in all, except seven cases,
statements in lieu of prospectus had been lodged to enable certi-
ficates to commence business to be attained,

The Registrar goes on to state that out of the thirty-seven
companies registered during the period, although twenty-eight
were now due to file their first or second annual return, only four
were not in default over this requirement, Where such returns had
been submitted there had been considerable correspondence before
they could be accepted for registrati%ﬁ?

The reason why I have stated this rather alarmist report is this:
it will be discovered that the reasons that account for the control
of the company totally by the directors are nearly the same reasons
that account for mismanagement snd irregularities.

Before going into examining these reasons it is important to
distinguish between several modes of African companies. First there
is the private trading company of a few individuzls whose shareholding
in the company is almost equal. In such a company, it is usual
thay the members will be persons who either have had some substantial
edﬁéationﬂand are not handicapped by illetaracy or semi-litemacy, or
persons who have been long in business, albeit as sole traders, and
are very much alive to the goings on of a business concerng In such
cases, there are no features peculiar to them as an African company.
Only the general problems of division of powers in company law

apply to them,
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Secondly there is the private company with a fairly large membership

by the standards of private companies., One important feature in
some of such company is this: you find that two or three long
standing businessmen, or just workers who have money and knowledge
go to their local area and mobilise a number of people to join them
in a private company. Usually, these people are simple shop owners
in the local market place, not very well versed in business and
usually with very little educational background. The business of
the private company is usually in a big town, for example Nairobi,

N akuru, Mombasa or Kisumu, perhaps at least a hundred miles away
from the larger number of the shareholders( this was at least the
case in the number of members of African companies I asked questions
in the western most part of Kemya. The businesses of thédr companies
were based in Kiisumu ( at least 100 miles away), Nakuru, Kitale,
Eldoret and Nairobi (all at least 250 miles away),

A third mode of African company is the public farming company
with large farms, especially in the Rift Valley. I only managed
to talk to very few of the members of such companies, but their
answers pointed to a possible general conclusion. These companies
have a fairly large and dispersed membership, at least by the
standards of Africam companies ( One case was of 80 members, another
2000 members). One company drew members from the Central and
Western Provinces and the Kisii District of Nyanza Province., This
if quite a dispersed membership.

It should be noted that according to the registers of these
companies, they usually adopt the erticles in the relevant Tables
of the companies Act. Therefore they are prone to the same features
of management and problems of division of powers as other companies
in generale \ ‘

However, there are other features peculiar to African coﬁpanies
in the second and third categories above.

The first problem is ignorance of the general shareholders.

The average shareholder in these companies is handicapped either
by lack of basic education or by ignorance of the affairs of a

company.
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The consequence of this is that the members do not know what are
their rights and what are their duties as far as management of the
company and division of powers is concerned. I asked a number of
members of a company what they would do if they did not like the
ideas: of a partieumlar director. They said they would wait until
he came up for re-election and they would refuse to wote for

hime And that was the only way they knew could deal with a
director, although the articles of this company had pro¥isions
for removal of director. This ignorance generally leaves the
directors without any apprehension of being controlled within

the prowisions of the articles of the company and so you find
that the directors even exercise the powers r~_- ‘

reserved to the general meeting. Many members are not aweyethat
such powers cannot be exercised by the directors.

Secondly, and probably as a result of the first, there is a
general mood of apathy among members of African companies.
Provided they receive dividends, they do not mind how the company
is run so long as it does not show signs of going to £iAses, The
members do not usually attend meetings., This may partly be

-

rootly o attributed to distances. When I asked one member of
a farming company based in Kitale whether he attended meetings, he
said that he did not see any reason why he should leave his shop
(more than 150 miles away from Kitale) to go for a meeting while
he knew very well he was "going to say nothing" and while they had
appointed "some people to run the company". This is the general
attltude of man-y members of African companies. In the case of
another farming com%qu some group of members had written a letter
to the registrar of companies complaining that the directors and
the secretary of the company‘had embezzled % 75,000/= belonging
to the company. I asked a member what he thought about this, His
answer was that some peoplé were "trying to bring politics in the
company%e

This maises another point. In some African companies you may
find that where there are a few members who are interested in the
running of the company and who happen to raise protests against
the running of the company, a large part of the members' first
impressions will be that these members are "indulging in politics"

or personality clashes in the company.
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This general attitude of apathy leaves the directors, sometimes
out of necessity, to controcl the company the way they want.

While inactivity, for whatever reason, on the part of share-—
holders, affects the the company, there are also certain reasons
attributable to direcﬁors, which have the effect of confimying
control of the company to the directors, or disabling the members
from exercising any control in the company.

Firstly, the directors themselves are in many cases ignorant
~ about the rumning of compénies%61 They may exercise the powers
regserved to the general meeting simply because they are not aware
that their action is under a power reserved to the general meeting.
And because the members, for any of the reasons given above, do not act
to prevent the directors from acting beyond their powers, this state
of affairs is kept intact, and the directors practically exercise all
the powers of the company.

" Secondly, directors sometimes capitalise on the ignorance or
apathy of the members, to hold the affairs of the company in their
grip. The impression I got from the only director I managed to ask
questions is that he equated directorship of a company to political
power, He appeared to be elated by the fact that he was "ruling"
the members of the company., Such directors will always exploit the
attitude of apathy.and the ignorance of the members to control the
company unchecked.

It is largely for these reasons that it is commonly found in
African companies that although article 80 of Table A ( or the
relevant article for)a private company) is incorporated in their
articles, the directors are infact in total practical control of
the company, and the members are simply passive recipients of
dividends., Infact occasions to use the advantages of directors in
fighting a battle with the shareholders do not usually arise in the case
of African companies dince, for above reasons, clashes betweéh

directors and members are virtually unknown.
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CHAPTER VI

PROPOSALS FOR REFORM

Reform of company law on the aspect of division of powers and
control of management should be geared towards one important
objective: to provide for a more practicable way for the shareholders

to exercise the ultimate powers of control of the affairs of the company.

It cannot be suggested that the day~to-day running of the company
be wested in the general meeting. This is not practicable, in view
of the cembersome nature of the medium of the general meeting. However,
it is desirable that the shareholders should not have their chance of
participating in the the running of the company gnd having a final say,
whittled away by the intricacies of the decision-making processes and
the general advantageous position of the directors. It is important
that a balance be struck between enabling the combany to run unhampered
by deadlock between directors and shareholders, and giving the people
who have a stake in the company (the shareholders) a more exercisable

power to determine the ultimate course of the affairs of the companye.

Reform to this end could take either or both of two courses: to give
(positively) more ways of ultimate control to the general meeting or/
and to make it easier for the general meeting to exercide the already

established powers of control of the management of the company.

The latter is more preferable. The powers of control of the affairs
of the company by the general meeting, as discussed above %n this
paper, are guite sufficient, if only they would be made more easily
exercisable, The following suggestions for reform are therefore
suggestions for meking the present powers of ultimate control of the
cempany's affairs by the general meeting more easily exercisable in a

practical way.
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First the importance of the general meeting of the Company
must be appr@ciated. A general meeting of the Company is the only
medium through which the members can participate in the running
of the Company and the only meams by which they can exercise
any powers of control of the company. As we have seen, summorning
of the general meeting of the company is incumbent upon the directd¥s.
It cénnot be ruled out that the directors can misuse this power
by refusing to summon a general meeting of the company, except
perhaps the annual general meeting. One way in which the Company's
Act has attempted to provide against the abuse of this power by
the directdrs is to provide for a power of reguisitioning a meet-
ing by the members. However, as we have seen, it has not been all

“that easy to exercide this power by the members. It is therefore
submitted that S.132 of the Company's Act should be reformed in
two ways to make it easier for the members to requisition a general
meeting of the company. Let us just have a cursory look at the

relevant provisions of $.132 and S.140 of the Act.

S.132 provides that a meeting of the company shall be called
on the requisition of members holding not kess than one-tenth of
the paid up capital carrying voting rights. S.140 provides for
the requisitioning of a resolution by any number of shareholders
holding not less than one-fwentieth of the total voting rights or
not less than one-hundred members holding shares on which there

has been paid up on average sum per member of £100.

Either or both of these sections may prove satisfactorily
workable in the case of a small company with a low voting capital,
and a low voting membership. There is also a better chance in

such company of the members being mutually acquaiteded




- 55 ~

But in the case of a company with a large voting capital and
a large voting membership the picture and the result are différent.
The average individual shareholder finds himself at grave dis-
advantage. He requires a formidable canvass for votes and a figh-
ting fund at the outset. Several of such large companies are
governed by boards of directors holding, absolutely and proportiona-

tely, large share qualifications.

If the average shareholder wishes to ameliorate such a state
of affairs in the company, he is overwhelmed by enhanced difficul=-
ties under S.132 and hardly less so under S.140. He usually has
1ittlo>or no knowledge of the identity of his fellow members, at
any rate without an elaborate, prolongaed and expereive search.
The risk, outlay and labour are out of all proportions to his

means and preoccupations.

Each of the two sections should be amended so as to render
the obstacles substantially smaller in the case of large Companies.
Subject to the statatory difinitions of the large companies in
grades of size, a minimum number (not proportion) of shareholders
‘holding a minimum number (not proportion) of votes should be
entitled to be haard on requisition of a meeting and of circulars.
This would infact make it easier for members to requi%ition a
meeting, it would provide fresh encouragement to shareholders to
form their own Jjudgment and forswear apathy, and correspondingly,
there would be incemtive to management to put its louse in order,

S5.185 ‘QﬂA as one of its objectives the abolishion of 1life
directors in a company. But the Courts have established that life
directors can infact be created by a simple evasive device which

" has received the blessing of the Court as evidenced in the case
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of FAITH v. BUSHELL.162 This enables a director to stay in office
against thé najority of the members simply because he carries a
majority of the votes. Bearing in mind that S.185 expressly provides
that the right of the shareholders to remove a director from office
by ordinary majority cannot be affected ¢ by the articles or by
contract, the Court should have refagtgd én attempt at achieving the
prohibited result by trebling the votes on a motion of removal of
directors

The legislature should stifle the effect of FAITH v. BUSHELL0?

by adding\to 5.185 a provision that there should be no special voting
provisions attached to a proposal for removal of director which would

have the effect of giving that director an undue majority of votes.

We have seen the difficulty encountered by a dissentient group
in orgnising an effective oppnosition to the directors, esvecially
the director's advantageous position in gaining votes by the use of
circulars and the control of proxies. Directors' use of comporate
funds in sending out circulars and soliciting proxies has been
Justified on the ground that members should be provided with an easy
way of participating in company meetings and that they should be
provided with information useful in making absentee decisions.
However, it is also realised that the right of directors te use
comporate funds, both in influancing action and in gathering votes
gives it great adwvantage over dissemtient groups who must personally
finance opposition. This position could be reformed, at least in
certaiﬁ aspects, by providing in the Act that members seek to exercise
their ultimate powers of control, ise. where a resolution is proposed
for the removal of a director or the alteration of articles to the
detriment of directors or their powers, the directors shall have the

duty of presenting the opposition's side in the circulars at the same
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time as they present their case to the members by circular. Such

a provision would make it easier for the members to organise ah
pppoéition, in that they would not be hampered by lack of funds,

and their case would be presented at the same tipde as the directors)
thus enabling a member to appoint a proxy after hearing both sides

of the case.
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