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INTRCDUCTICN

Land, throught the history of man, has been a very
important and special resource seeing as it ié the
ultimate basis of all human existence. This was
especially so in African communities where manf{s
relationship to land was almost sacred. Kenyatta says

of the Gikuyu people that in studying them 'it is
necessary to take into consideration land tenure as the
most important factor in the Social, political, religious

and egonomic dife of the tribe."q

This statement holds for the larger majority of African

precolonial communities.

Land , being such a basic organisation of any communitye.
This is because a community's socio-economic organisation
and it's legal incidents are primarily determined by the
system through which that society shares and it's limited
resources.

Thus ultimately the system through which land is held in
any community will determine the socio-economic
organisation that holds in that community. Land tenure
cannot be divorced from socio-economic organisation

and development.

It is whthin this kind of framework that we intend to
tackle the subject of this dissertation which as the
title suggests deals with what came to be known as

*The Swynnerton plan ' and it's impact on the institution
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of the customary Trust holding. The plan was drawn
up by the colonial Assistant Secretary of Agriculimee
in 1955 advocating for the revolutionalization of
Africans customary system of land holding and it's

replacement with an English type of tenure.

The paln was adopted and immediately affected in some

areas and which process continues even today. The
institution of the customary Trust hclding which was
meant to ensure tha the africans belief in eguitable

inheritance of ones property by his issue hpg become

especially important by this ftime gince land in the

reserves into which LAfridans had been put by the

colonialists was becoming limited. This dissertation

looks at the effect which the carrying out of the

plan had on this institution.

-

Constant reference to the Gikuyu community of central
Kenya wlll have to be made in this dissertation becau
of two Teasons. COne is that the pian was essentially
drawn up to deal with the Mau Mau on slaught which had
broken up due to the accute bnd problem in this area
and secondly because itsis the community which the

writer is most conversant with. But it is not meant

to be the central community being studied.

In a wider perspective we also intend this
dissertation to show this plan and its adoption and
subsequent effects on customary institution in its

correct historical and
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socio-economic perspective. Thus this was not

s

&
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isolated experiment in colonialism but was part of

the colonial governments overall strategy to entrench

in Africa their concepts of a good life which is

embodied in the spirit of Laissez faire capitalisn

whose basis is the individualization and private
ownership of property. It was a desparate bid to
thwart African Nationalism and to prepare Kenya for
a ccninggtion of the process of imperialism after

independence.

This dissertation shall be tackled in fomr chapters
which shall be laid out as follows:=-

Chapter I

This will mainly deal with customary land tenure
during the post colonial and the colonial era with

special emphasis on the customary trust holding and

its role in matters of Succession.

Chapter II

This will attempt to place the Swynneton plan in its

right historical context culminating in the enactment

of the Hegistered land Act.

Chapter IIT

This will mainly deal with the clash that came

about as a result of this imposition of English tem

Akl
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on an essentially communal one existing in the African

Areas.,
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Chapter IV

This will be the concluding chapter where the
whole problem will be summarized in perspective
and various ways through which the problem could

be solved suggested,



subsistence ecotfiy. Land therefore was the basis of
1Y

all production? he system through which land was held

herefore reflected their importance of land to the
9

existence of the community. Infact in most communities

g

land was not merely a factor of production but was such
a basic resource that the relationéhip between the land
and the people was almost sacred. FProfessor llunoru
eferring to the Kikuyu in a statement that however

holds good for most African communities said
" tion

}
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In most tribes there was a legendary asso
vith the land. According to the ¢kuyu la
not only owned by the living but also by th
The tribe was trustee of the deceased and so it
would be infringing o%<§§e rights of the deceased

.1
ok
n

dead..

if the land WQS sold
From this it can be readily eppreciated that the concept
of private and individual ownership of the land was

incompatible with this view of an overall &6&ddshY QF AW
ONIVERGITY OF NAIROR!

of ownership of land. H1AFF LIBRARY

Thus the basis of ownership to land in African communities
was generally communal, This aspect of property relations
permeated all areas of African life because it reflected

5 4 4 . p 5 5
the Africanb j46q of 2 go life and their philosophy

5

towards human existencel
Nyerere says of this that...

"To us Africansland was always recognized as
belonblng to the community. Zach individual
within our 5001ety had a right to the use’® of land

because otherwise he could not earn a living ....



But the Africans right to land was simply the

right bo use it; he had no other right to nor
did it occur to him to try to claim any% ajﬁ

Nyerere here brings out the fact that it was necessary
for every menber'of the community to be able to lay
¢laim or some form of interest over some land because

land was the basis of all life. 4And being the basis of
all life it was imperative that the only way the community
could claim to be taking care of it's own members was
through the system of a communal ownership of land;

where no land exclusively belonged to one person although

9]

- individuals could claim certain rights over certain piece
of land.r Thus the holding of landjcould be said to De bot
communal and also individual. Communal in the respect
that " the individuals rights are dependent upon his
social relationships, upon his membership of some group
with a definitg@gyltural idiom and social organization

0f it'S OWne.. and also individual to the extent that
paticular people have at any one moment, definite rights
to participate in the use an o share the produce of

\\
particular pieces of ground.

Thus generally land relationships in most communities
were quite complex because the rights of the individual
and of the group in which that individual onged of
co~-existed within the same social context?\
This seems to have been the only system of land holding
which gave effect to the overall view or philosophy of

life of the Africans in which communal sharing of all



"social goods seems to have been the central factor.

Thus this idea of a communal holding allowing every

member of the community, no matter what his status in life
to have access to land seems to have held sway everywhere
in Africa before colonialism. A Jjudge in a Nigerian

case could therefore very correctly state that

" Land in the native land law belongs to the
community, the village or family and never to the
individual. All members have equal rights to the
land. In every case the chief or headman of the
community or village or head of the family has charge
of the land and inloose made of speech is called the
owner. He 1s to some extent in the position of a
trustee and as such_holds the land for the use of the
community or family®" @

And of the Buganda Gluckman says.

" No one "owned" land in Buganda. A peasant occupicd
land which his wives cultivated. A chief exercised
authority over peasants who occupied the land within
his jurisdigtion..° In both systems there was control
over land.% @

Ofcourse the British colonialists had their own ulterior

modtives in recognizing this vital African institution as

(6]

they did. As Fimbo and James argue many of the Jjudge
during the colonial period took the view that African
Jurisprudence does not recognized absolute ownership of
land in general and individual ownership in particular
when the issue of go%§§§menté to expropriate land occupies

by Lfricans arosejo

Thus in 1953 in the Tanz?fi;j case of Mtoro Bin Mwamba

V The Attorney Genera111 appelant who apmlied for

first registration as a fee simple owner was denied his
claim because he had based it on customary law which it

was held did not know of individual ownership of land.
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Another English Jjudge in the Re Southern RhodesiatGase

said of African land Rights"it would be idle to impute
such people some shadow of the rights known to our
law and then transmute it into the substance of

transferrable rights of property as we know them",

And in tienya case of Stanley Kahahu V The Attorney

1 . . :
General t was said that under the Gikuyu githaka
system occupiers of land had certain rights in respect
of cultivation which rights " do not exist among members

of a tribe as attaching to one man against another."

"But even with their ulterior motives the actual

recognition by the colonialists of the communal basis

of African land holding systems was proof of the fact that

basic differences existed between their SJstem and
pIAIRGE NIVEfg) T‘Y‘ OF N

Africans. geneiT( OF &Y 4 A
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Thus the communal system, was percieved by the Africans
as the best means of organizing society so that no one
section of the community was so superior to the others b
means of owning all or almost all the land available and

then using this position to sabjuguate or dictate ternms

to others ¥ @ | FACULTY OF LAW

’?al'g

The process that was to fundamentaly chaﬁge this

aceful and organized system of sharing social goods was
the ardvent of colonialism:,5
Itthas heen argued comvincengly that the main objectives

behind the acquisition of Kenya as a protectorate were

economlc.6 That was to provide the British with new a*L
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source of raw materials and markets for the surplus

the

goods produced because of the boom in production after tThe
1ndustr1a1 revolution and that the agriculture practised
here whould produce enough agriculturgl goods for the
markets in England?7 There was thus +he need to ccutro
land acquisition and ubilization by the colonists so as
to achieve these briefly stated aims?8 The legal process
through which land theft was legitimized is discussed in

the next chapter.

Suffice it to say that British Jurisprudence developed
to meet the needs of the Empire which included th

alienation of African lands.

aﬁhe first device that the colonialists used was the
application of English concepts of land tenure to
situations that they found in Africa without a clear
realization that land tenure systems are creations of

-

modes of production obtaining in any soc:i.ety/z9 and
therefore where modes of production are as different as
they were between the invading colonialists and the

African societies systems of land tenure are bound to be
also that different and cannot of necessity be explained in

the same terms without some discrepancies..

.
cans JLand

}_J'

But the colonialists with aim of alienating Afr

freely used terms found in Fhglish Jjurisprudence to

explain what was essentially a communal system of land
holdi nu2o
One of the most popular explanations to situations the

colonialists could not understand was that land in most
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African communities was owned by whoever seemed to be the
person in control of a community in terms of
Administration. ©Such a person would be called the
'chief' of that community and wag then dealt with as the

. 21 L. .
ovner of the communities land, This was desirable

because the chief who was found to own that land could
easily be coerced into signing a treaty ceding his
territory to the protection of Her Majesties f
government which in English Jjurisprudence of the time

22
was perfectly legal.

-‘This theory was ofcourse in direct contradiction to
the real situation obtaining in Africa in that chiefs
where they existed never owned land in the English
senee that radical title vested in him. Their control

over community land under his Jjurisdiction never gave

him the power to dispose of acquire land according
A
. —_ % % & ¢
to his own capricious w111.3 Iis control only

extendend as far as for example chairing the arbitrating
body in case of a land dispute involving his subjects.
That is his power was mainly administrative as opposed

to control.

This theory becomes completely unworkable in situations
where a community like the Kikuyu did not have any one
person who could be recognized as a chief. Amongst the
Kikuyu where the basic institution of land holding was

the clan, administrative control over land was vested in

a group of Elders whose main task was usually to deal
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with disputes arising out of land problems as between

24

the c1%é§5§hemselves or between individuals within the
clans.

But the British easily got around such a hurdle by
simply creating not only the post of chief where it did
not exist but even by appointing a person who they felt

they could work with to achieve their own aimé?

This theory then allowed the chiefs to sign treaties
with British representatives so the Quee§6 which
treaties usually ended African control over their own

27

lands ceding it wholly to the colonialists,

4

After methods of Alienating African lands from then
were used, systems of administration which would make
coionialism work the way it was meant to had to be
devised. The British were also not te be found wantin:
in this respect and one of their chief achitects of
coclonial administration was the one who came up with
what they thoughtwas a novel system that would ensure
peaceful British rule over her colonies. This was

Sir Fredrick D. Lugard who in his book published in 192128

argued for a two tier system of government in all colonies.

This was because the colonies had to serve the
metropolitan country by supplying it with raw materials
produced by the colonialists, coupled with the
unwillingness of the colonial government to interfere,

except where necessary with the " set up of African
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comnunities as they found them.9 This was ofcourse
a policy forced upon the colonial government by the
real economics of the situation.

Interferring with local institutions en masse would

ofcourse have been a very expensive project for then
in terms of administration and civil upheaval whilist
the central government at home was not prepared to
continue subsidizing the colonies; they had to support

themselves financially.

C?' '
The 'Dual Mandate' facilitated this very well. 96’

It was this approach that led to the dual system of
land law in Kenya. The settlers produced cash crops
with their system of land Tenure being basically
controlled by English land law the substance of which
was found in the Indian Transfer of FPropery aAct. The
Africans were organized into reserves.

30

The 1928 Native Lands Trust COrdinance”  among others

gave 8ffect to this policy.

It was in pursuance of this dualist policy that led to
the creation of reserves in the 193%0s. That 1938 \\
Native Lands Trust Crdinance clearly demgrcated Native )

. : : %
reserves vesting them in the Native Lands Trust Board.”

The colonial legal philosophy behind the reserves policy
will be discussed in the next chapter but we can observe
here that the creation of reserves involved mass
movements of indigenous Africans from their ancestral

Lands into the areas demagated for them. Most of the

.
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areas they had to leave were highly populated because
. of their farming potential and ofcourse these were the
areas which the colonialists. desired most.

The policy therefore caused the movement of large

African populations into areas they had never been before.

But within the "Native" reserves themselves the Africans
f;und it hard to adapt to new ecologlcal condltlonu53

The major impact of the strict demarcation of boundaries

was the restriction of‘the amount of land that a community A
could hold or could expand toeHitherto because of the
availability of usable land expansion to new areas

was the answer to growth in population. But now they

were restricted because they could not move out of their

reserves especially seeing as the areas were legally

demarcated.

S

This restriction wsas especially felt by the pdstqilgtg t:::;/
who needed large areas to graze their stock without any
adverse effects on their grazing lands. With these
restrictions, previously unknown effects such as chronic

scil erosion became definite problems?5

For the agriculturalists new phenomena previously unknown

in African land relahions began appearing.

Because of population pressure within the reserves land
became a very limited commodity. Thus a class of landless
peoprle started emerging who could now only support thenselves

by offering their labour for sale to the colonial farners.
S ) .
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Methods of land use also had to change seeing as

widespread shifting cultivation was no possible?Z1L

But the most remarkable development amongst the
agriculturalists was the emergence of new concepts like
pieces of land held strictly on an individual or family
basis. This was brought about by the fact that there
was not enough land in the reserves and land being such
‘an important recource in the lives of the people those

who had small pieces that they cultivated and could

2
ct
)
¢

)

E

therefore claim special rights to individualize
and made them permanently their own so as to beé ensured
of having land anytime in the future. This was a new
concept in customary land tenure and it displayed how
basically African socio-economic institutions
disrupted by the colonialists.

N

was this development that led the colonialists to

-
s

argue that the concept of individual ownership had
emerced amongst the Africans?St

The other interesting effect on customary land holdings
that came about as a result of the reserves policy was
the fragmentation of land intoc smaller and smaller pieces
under individual control?g
The problem arose because in the absence of the concept
of outright sale of land in customary land law then the
only method through which the greatest mamber of people
gained access to some land was through inheritance.

L5 argued earlier in this chapter most African



comnunities had the same approach towards land
tenure and this also applied to the system of property

.inheritance.

As Kenyatta graphically put it, in most African socicties

" %hen a man has many sons he is no more alone, his
interests are interwoven with those of his childrer
and since they are flesh of his flesh, bone of his

bones, he shares his land and all his property with
them, He could not s&%l his land without

consulting them ....0
v

2

This was the rule in most if not all African communitiece.

Thus male sons had a legal right to inherit their fathers
g g

-

property which in most cases comprised ohly of land
and perhaps some livestock. This was so strictly followe
that even an English writer could observe that...

" A1l man's heirs are entitled to a share in the

land...
The owner of land cannot ....leave it away fron
the heirs and even his apportionment of the 2

inmovable property might not be upheld if it wepre
] bror J & J¢ €
flagrantly contrary to native law and custom.'"”

Therefore since land was such an important asset in
African communities the system of its. . inheritance
was tied to the land tenure obtaining in these

59

communities? If we take the Kikuyu as an example we

shall find that the ng;c unit of land holding was the
family with the head of the family that is the father,
exercising control over the family land. This famil;’
land ofcourse was held under a wider holding which was
the clan.

ost Kikuyu families like in most 4African communities

were pol¥gamous with each wife cultivating her own piece
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of land within the family land which products she
used to support her house. Upon the death of the
father the land weas dividemnd equally amongst the sons
of every house: Thus every wife dividend her land

to her sons who were all entitled to inherit a piece

of 1ana®® ~f

This system assured that every member of every family

got access to some land which he could use to continue

the process of life. yk’

It was this division and sub=division of land during
inheritence that led to overfragmentation since the

land was limited. This scarcity of land made inheritance
become even more important because it was the only through »417
which one‘could acquire some family land. This can not
ofcourse be divorced from the development we noted éarlicr

of a movement from communal controcl of land to a more
individualized or rather a family based control over
particualr pieces of land. Obviously inheritance becomes

more importante in a situation.. Yhere owhership prcperty

is more individually based,

But situations arose where the father of a family died

before he could divide up the land between his sons1 or

Baesyen 1T ne had given some of his sons their portions sonm

@)
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In such situations as mentioned above a person was

usually appointed to administer the deceased's property

‘on his behalf seeing on the woman were considered

incapable of handling property for purposes of
succession.
Ofcourse this was only necessary in situations where

family land had not been dividend up amongst all those

who were entitled to that land.

Amongst the Xikuyu the person sen to administer the

O

deceased's property and whose position is analogous
; 42

that of a trustee in English law was called a Muramati.

A 1n

He was the person who administered and distributed
the estate according to the wishes of the deceased or

where there were no expressed wishes then in accordance

L n /
with custom." 3,@7

At the level of the family then this is the person we

refer to here as the cusbomary trust holder. 3ut he

>

was not necessarily an outsider. In cases where the father

died leaving the first born son in the family as a
responsible man with a wife and a house of his own the
father could leave him in charge of the family property
to teke care of other interests of his younger brothers
in accordance with custom and the supervision of the
clan elders. Attempts to swindle brothers were even
perhaps unthinkable if not impossible to carry out.
w%ere the ?a+hera died without having the chance to

appoint a Muramati the clan elders met and chose one
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person. The "luramati was strictly a trustee and was not

T
therefore meant to benefit from his positionl."fL =

45

In the light of Kenyatta's quosation above”on the
liability of fathers to their sons in land succession
matters and the whole African philosophy towards land
one could argue that the African father was also a
trustee for his sons in the land. This was because it
was as a matter of law and not will that the sons were
entitled to inherit their father's land and there were
rights their father could not deprive them off. The
sons in their furn held this property in trust for
their sons and for futuvre generations. MNunoru argues

that infact the whole tribe was a trustee for future

. 46 A S ! 1
generations. But it 1is the position of the father

and the Muramati as customary trustee that interests us.

Zut as noted earlier succession to any fora of property

only becomes important where the property is privately

owned. That is why the institution of the customary

trust holder emerged so strongly and became so important

within ‘the reserves because here land was limited and
individualism was rma&nifTesting 'itself,

It was so important in this respect because it ensured
that the basic principle in customary land tenure was
vheld. This was the principle that every member of
he community was entitled to access to some of the

communities land. The institution helped in the
maintenance of this principle in that it made sure

that after the demise of the principal controller of

1



family property the process of division of the family

property took place in accordance with customary lawe.

Such was the importance of the Customary Trust holding

ct

Hat
v
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that any reform of customary land tenure

Fy

not take into account the existence and role of tuis
institution was bound to lead to problems in any
situation that arose where one person had to hold land

on trust for another for whatever reasons.
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‘CHAFTER TIT

As argued in the first chapter the main reasons behind
colonialism, were economic, The Industrial revolution

in Europe had caused the production of masses of surplus
goods whichneeded a lot offtropical goods as raw materials
especially since the former colonies in the America's
where such goods could be so easily found were now long

independent,

East Africa was especially important in this respect
because of its high farming potential. This became even
more important after the building of the railway from
Mombasa to the shores of Lake Victoria where it reached

1 The policy was formulated that the railway

in 1902.
had to support itself and the only way through which this
could be achieved was by opening up the areas through which
the railwey passed for farming by emigrant whites.2

This of course meant that Kenya was to be operened up for
white farming. "Thus as a colony Kenya was to serve as a

source of raw materials and also as a foreign market

for surplus goods so as to make the railway pay.

Because of its high farming potential that people like
Elliot recognized and the urgency for settlement so as
to have the railway supporting itself must have made the

need to acquire land in Kenya quite urgent.

But to the English title to land can only be secure if
backed by the law of the 1and.3 Law was therefore to
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' play a very important role in the alienation of African
lands and their acquisition by the colonialists%

This discussion of this alienation must therefore be
seen in the light of the colonialists " obsession to

5

. legalize things."

Some settlers had started arriving in what is present

day Kenya, even before the declaration of protectorate
status in }ggy. But by then the question of how to
acquire la;d legally had not been dealt with since the
protectorate status under English colonial Jurisprudence
didnot entitle the protectors to the land of the
protectorate§

The only legal acquisition done in this period was the
extension of the Indian land Acquisition Act of 1897

to the protectorate and ‘by subsequently passing the

1898 East African (Lmquisition of Lands) Order in Council
vesting any such land acquired under the Act in the
Commissioﬁer of the protectorate in trust for the Crown?
This legal mechanism was used to ac@uire lands within one

"

rule radius of the railway route subject to any p»

provable rights of ownership'.'.8

So in 1899 the Law officers of the crown in a legal
opinion to the Foreign Office abolished this
Jurisprudential difference Dbetween protectorates and
colenies as far as land acquisition was concerned
declaring that the crown had powers of disposition

" over waste and unoccupied land" where there was no
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settled form of government? British colonial

jurisprudence was obviously quite flexible at this time
and could be changed to fit the exigencies of the

moment as the above change in definitions shows..

But the European settlers who had already arrived in
the protectorate were asking for a clear policy
towards land acquisition especially as regarded the

security of their title to landjo

Their requests
- seemed to have been responded to by passing the East
oY

African ( Lands) Order in Council in 1901 which
defined crown lands as all public lands within the
protectorate " which for the time being are subject to
the control of Her Majestys by virtue of any treaty,
convention, Agreement,..." Then in 1902 the Crown Lands
Ordinanceqqgave the commissim powers to see freeholds
to settlers .of areas not exceeding 10,000 acres°1
Africans rights to land were seen only as usufructuary
and therefore any land not in actual occupation by the
Aficans could be carved out by any colonialist for
himSeIfEﬁ"TEnfaome areas this land in carved out by
the colonialists included within it African settlements
and such a problem was dealt with by compensation after
which the Africans were conéidered as mere squatters

' 14

without any claims over the land. A lot of land was

granted to the settlers under this system.

With the introduction of settler farming also cazne the

introduction of English lamd laws to the protectorate
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since the colonialists could only operate under the

| law they knew i.e. English law. This was facilitated
N B Lhe JP07 sy st Lmaar rver Zp Loumerl mhret
. extended the application of the Indian Transfer of
) 15
property Act to the protectorate.
Thus straight from the beggining dualism was ineviéable.
This was because African were still guided by their

own customary law which policy fittéd well with the

doctrine of the "Dual Mandate as expounded by Lord Lugarde

But the colonial settlers continued agitating for a
Title thet was completely free from state interference.

They argued that the 1902 Ordinance was not acceptable

to them not only because it restricted their title in

(
such areas as land usage and disposition but mainly

because they saw it's reference to African land rights

as encumbdrances good even against a freeholder as

3repugnant to their idea of sanctity of title.17 This was

~

obviously in keeping with their'idedlogy of laizzes faire

capitalism which the colonialists were out to impert.:

% S
To extinguish this problem of African Land rights the
settlers started suggesting that Africans should be put
-in reserves?8 And because of growing settler opposition
to the 1902 Ordinance the 1915 @8rown Lands Ordinance
was passed?9 This Ordinance2o was to be the most
important to the colonialists in that it endend up

"

giving them the " most favourable property system"

available?1
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The Ordinance deelared all land in the protectorate'
to be crown land and therefore completely subjcet to
the Governers powers of disposal and also provided for
the proclamation as reserves of any crown land

" required for the use and support of the members of
the native tribes" of the protectorate?2 This was only

but the beggining of the reserve policy for Africans.

The effect of the 1915 Crown Lands Ordinance on

African land. right became veryclear after the case of

Isaka Waina%na V Murito Indagara‘?3 In this case the
plaintiff claimed that the defendant had trespassed on
his land. It was held that the plaintiff had no rikht
.%o such a.claim because the effect of the Ordinance in
1915 and the Deqlaration of colony status in 1920 was

to extinguish all African rights to land and to make all

African " tenants at will" of the crown.

But African land rights, if they could still be called
rights, were still to deteriorate further with the full
impementation of the réserve policy. ZIven before the
legal institut;onalization of the colonial policy

reserves for Africans had been created before using

other legal arrangements.

Treaties, like the Masai treaties of 1904 and 1911
restricting them to Laikipia and Narok districts
respectively, was one such method. Another method
would be declaring an area a ' closed Districhs' under

thQIOutlying Districts Ordinance='

»

and then restrict
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Fmovement through that district.

- As stated earlier the settlers had been requestikng

for the creation of reserves for Africans since the
early 19008 It seems the main reason why they wanted
the Africans put in reserves was the fact that this
would remove the Africans from the lands that they
coveted and put them in some definite areas?5 But the
colonialists trled to explain the reasons behind the
creation of reserves behind such noble sounding ideas
such as that they would provide " an absolute guarantee

"that the natives, will, so long as they desire

it remain in an undisturbed and exclusive possession
of areas set aside for them"26

But t{e the real situation was such that it was

b

actua¢ly the Africans who needed protection against
encroachment onto their lands hy the land hungry

settlers,

This dpplicity in explanations of colonial policy wa

i 7
a common feature throught colonialism?' FACUL, ??
e ?}N'vcﬁf"i -

"e-
L .
ﬁx/»m;'

It was also at this time that we note the appearance

on the African scene c¢f organized political action.
This is evidenced by the formation in 1921 of Harry

-

Thuku's Young Kikuyu Association and the Young Kavirondo
Association?S
Their persistent pestering of the colonial government

especially on the question of the appropriatedlands must

have led to the formation of varioms commissions to
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inguire fnto the land question and givwe definite

proposals on how to solve the problems arising from it

The first important one was the Hilton Young commission
: . 0 ,
appointed in 1929? It was a result of the

recommendations that ceme out of this commission that

. . . . oD
le®@ to the appointment of another commission in 19327

This was the Kenya land commission that was headed by
Sir Morris Carter. This commission recommended a clear
demarcation of reserve boundaries both for the settlers

32

and for the Africansg?

The colonial legistature had in 1930 passed the Native

33 which established native tribal

lands Trust Ordinance
reserves and formed a Native Lands Trust Board under

whose control the reserves were placed.

But to give effect to the recommendations of the Xenya
i T - . 3
Land Commission the Native Lands Trust Ordinance
f“\.
was enacted in 1938 demarcating native reserves and
vesting them in a Native Lands Trust Board established

by the Kenya (Native Areas) Order in Council of 1939,

The Grown Lands (Ammendment) Ordinance55 was also enacted
in 1938 setting out the boundaries of the Highlands

for the settlers and securing‘them by the Kenja (Highlends)
Crders in Council which stated that they could only be
altered by Royal Ascent§6

-

Since two different systems of law were to apply in bhese
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two different areas one can say that 1939 was the
highest point in which dualism in Kenya's land

. law reached.

The colonialists had argued that the reserves would
make African land rights a lot more secure?7 But in
essence the entrenchment of this policy helped their
position a lot especially in the creation of labour

due to the problems existing in the reserves.

As noted in chapter one, one of the most drastic results
of the reserves policy was the clear emergence of an
individualy based claim to certain pieces of land.
Branney says that individualization of tenure was al-
ready taking place especially in the central province

n58

"because of population pressure. An informed

committee headed by Lord Hailey also noted that " the
‘degree to which individuals have been able to establish
rights distinct from the rights of the community" was

a new phenomenonag' \

The report noted that this was as a result of a variety
of causes. Amongst the important couses it noted

were population pressure, introduction of permanent
Agriculture and permanent crops, egonomic development
and associations with the condfitions on which lands:

are held by Europeans%o

Amongst all these causes it seems the most relevant one
for the Kenyan situation was population pressure. This

is because the enclosure of expanding communities into
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delimited areas nmust have increased pressure on the land
available., Added to this was the fact that privileged

Africans were "abusing their position in order tec acguire

<

Fad

for themselves large "estates" at the expense of the

",

nore helpless"... fricans

Kamau Kuria in tracing this development say that

" It would appear that the first stage in change

(to Individual tenure) in customary land tenure is
that the group that holds land becomes smaller and
this group, the clan, asserts it "owns" land by

virtue of either first occupation or because it
was the land where their ancestors lived. Then
land owning groups becomes smaller - I.E. to the ,,

extended family - Then finally to the individual.

And as noted by one English writer, in Africa, "... all
4

o

man's heirs are entitled to a share in the lande.."

of the deceased.

These héirs in most communities amounted to all the sons
of the deceased. In the reserves this ofcourse meant
dividing up a man's pieces of land into smaller pieces
amongst his sons. This then led directly to great
fragmentation.44 Fragmentation and continuous cultivation
coupled with overgrazing which led to soil erosion all

led to deteriorating methods of land use:/

At the same time the settlers were taking advantage of the
landlessness caused by the lack of land in the ©reserves
by offering such people jobs as resident labourers in the
settlers estates. The Resident Native (squatters)

Crdinance45 provided for a publicly supervised contract
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on thebasis of the African working on the settlers form
for a certain period of the year in return for whicl he
and family could live on the settler farm having their

own area to cultivate,

In 1925 a Resident Natives Crdinance46 made it a criminal
offence for a labourer to fail to carry out his duties

while another Resident labourers Crdinance 7 sought to
restrict the amount of stock kept by the labourers. &
But by 1944 there was a drive to increase the nuqber of
days a labourer is supposed to work and to decrease his
steck and acerage and the policy was to generally dccrecse
the number of resident laboureB by repatriating them back

49

to the reserves.

While African workers in the settler reserves were suferin:;
under these slave like conditions their counterparts in

the urﬁan areas were, also going through hard times.

Low urban wage rates, a steep rise in cost of living and
poor housing conditions all caused an increase in the

—N
. . . PA;
"number of people who were extremely dissatisfied."”

But the colonialists chose to diagonize the problem of

bad land as a result of " the growing inability of the
1

traditional agricultural systems to cope with increasin;

'|51

population pressurel But instead of even degling with

€3

basic problem of land tenure the colonialist administration
thought that the main solution to the problem was a

"massive programme of bench terracing, carried out by

2 .
"2 which labour was greatly resented by

commnunal labour

S
(02

éﬁ

<
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the Africans.
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Clenguruone refused to accept the harsh farming cor

imposed on themn. The rules of occupation at Olengurucne

provided for a restriction on the number of stock kept,
nunber of trees cut and prohibition on subletting and

53

b-division amongst other conditionss When the African
refused to accept these conditions they were forcibly removed
from the area, their criops and huts burht and some deporited
to detention camps and the others to already full reserve
areas?4 Such incidents only increased the already
increasing tensions between the colonialists and the

Africans especially over the land issue.

Lnd in other spheres tensions were already increasing.
Because of the poor working conditions the Africans started
organizing themselves into trade unions which became
militent movements for Africans to express their griveances

55

against colonial rule,

In education and in religion the Africans expressed thelr
discontent by forming their own indepedent sghools
and churches and by their opposition to restrictions on

56

female circumcision.

Centralized political organisation for Africans began
eprestly in 1946 with the formation of the Kenya Lifrican

Union which was for all intents and purposes a nationzl
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party.57 The Union organized ways and means of getting

the griveances of the Africans known to the colonial

governmeng but while it was bent on bringing to an end
colonialism in Kenya the colonial government was not
willing to compromise even on such basic questions as tae
>8

breakdown of racial barries in land ownership~<

;n land ownership, institutionalized apartheid showed itself
clearly.. The Europeans had appropriated for themselves

the highlands which were part of the best lands in the
country. Then through certain legal instrumen®s seen above
they héd reserved these areas for their exclusive use and
in this they did not seem prepared to back down. This nust
have been in accordance with the dream of the colonialists
t . 1 ? /}V“"\’\
hat FKenya would be a'white man's country® for evers

The creation of legally determined reserves for both
Africans and Europeans and the persistent refusal of the
colonialists to deal with the question of African ownership

to land were meant to entrench this idea of a white nan's

country.

Q&
But history was to prove them wrong. Because of the nass
expropriation of a people's land and the intrasigency
of the colonial government in dealing with genuine African
griveances the situation reached where the African could
T . 60 2 % : 3 &= + i
take no more, This was especially so in the central
province where most of the population, which was

predominantly an agricultural population "a crisis

was approaching due to an increasing congestion of population
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and the excessive cultivation of eroding land}

bul

The Eenya African Union increased political action but
the colonial government reacted to this by retaliatory

action against the leaders and restricting political

oo
. - s e
action amongst the African populatione. "
W

Now the Kenya Africsn Union was a legal organisation
whose" ainm was to achieve some national independente
5 . - 4 n63~f7 CT
through constitutional and peaceful neans. U t seems

some sections of the'African soclety saw this as unwor
and they took arms to expel the colonialists from the
landﬁthey had stolen and to gain independence for the
. 64 oL . e
ricanse. Oathing a traditional pledge of commitment

and secrecy was utilized as a binding force for the

a
65 }

This was the Mau Mau

3

nenvers of this covert movement.

t

movement which by 1950 had made such an impact on the local

political scene that the colonial government was forced

e
ok
6]

to declare it an illegal society and prosecute some of
66
members caught in the oathing process.

1

But it seems this action merely forced the lMau lMau to go
underground and in 1950-51 spread like wild fire especially .
in the Central Frovince and Nairobi to the alarm of +the

. 67 .
colonialists. Becauseof—%the-—sudden increase in
violence against the settlers in the rural areas and it's
declaration of an initially extremely effective guerilla

war, it became a movement which the colonialists could not

ignore. "hat gave it @reat strength was the fact that
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the larger majority of the community either actively
or passively suprorted the movemnet. OCnly the colonicl
chiefs and other collaborators who had benefited
from colonialism joined the colonialists in

. . 68 yho MESR VA
fighting the Mau Mau.

The situstion got so out of hand for the colonialists
that on the 20th of October 1952 they were forced

to declare a state of emergency in Kenya and to arrest
59
Py

B

the leaders of the Kenya African Union amongst others.
N

But the impact of the whole movement was such tha

the colonialists were forced to completely reconsider

their approach to the erucial question of land tenure

for the African populagtion.

As mentioned earlier the colonial government had considered

the formation of the Native Lands Trust Board as the

‘final solution to the question of African title to

the land.

By this, radical title to African land was vested in
the §3§£§*§nd within these reserves African customary
law applied. But it was African customary land law in_
evolution since certain socio-economic factors had led
to certaln changes such as the development of some

form of individual tenure as noted above.

But even with such a develppment it could still be

said that
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" by 1952 opinion was still for from rewarding the

consolidation of 511 ... land, followed by the issue

of tlt%BS to all landowners as a practicable
stepe

Thus as late as the early 1950° orficial colonial

policy still regarded the answer to the question of
title to African lands as lying in the concept of
communal tenure which they held on to.71 But the
momentum of the Mau Mau movement and the ensulng
inevitability of a change in power relations was to

change all thls72

It seems the British colonialists were aware for a long
time that independence for the African peoples was

an inevitability. In fact one British colonial
secretary though ofcourse speaking without any urgency

had said in 1943 that they

¥
o

were "pledged to guide colon
peoples along the road to self government within the

W73

British empire

Thus though they had accepted decolonigation as

sl
o7
Q
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inevitable they thought this woul

vace glving them time to arrange that independence
"within the British Imvire." It must have seened

to the colonialists in Kenya that the llau Mau was out

to force them out.

Drastic measures were therefore instituted not only

to deal with the Mau Mau but also with the gquestion

3
5 1

21
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that had caused the brezk out of the Mau Mau

i.e The question of African Land.

Even after the declaration of the EBmergency in 1952

the Mau Mau movement still continued to gain strength

4+~
Gire

[:7_.!

and the colonial government soon realized that

war could not be won on the military front alone..

Basic and definite changes in the structure of land

ownership amongst the Africans and other political
.«'\

concessions would have tc be made.

But This was to be done in a way that would

ensure that it fitted in the role that Kenya's

independent economy was Bnvisaged i.e. a laissez faire

capital econonmy,.
The changes would have to come up with a tenure
where economic imdividualism would be the guiding

light, /?

The East African Royal Commission appointed in 1953
under the chairmanship of Sir Hugh Dow was the first
report that officially sanctioned the revolutionalization

76

of African land tenure.
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The commission advocated a breakdown in racial

barriers to land ownership and the promotion of =a
tenure based on individual as opposed to a communal
ownership of land.77 It enumerated what the
commissiongrs saw as the advantage of this type of
tenure chief amongst them being the %X?El%giliﬁy

of credit facilities to Africans.78 But it also
reoognizga that though there would be a subsequent rise
in the value of land this development would alsc cause

79

landless. But above all it is strongly recommend

the colonial government "must create conditions which
facilitate the emergency of a responsible African middle

80
class able to meet other races on equal terms"

These recommendations were concretized and nade

MWMIT ORI T O T

practicable by -what came to be known as "TIZ SIUYITNINTCX

PLAN." This was a report entit ed "A Plan to

Intensify the Development of African Agriculture in

Fenya" drawn up by the colonial Assistant of Director

of igriculture Mr. R.J.M. Swynnerton. The plan took
.

about three months to draw upand came out before the end

1955.

The plan that Swynnerton came up with was to completel:”
volutionalize African land tenure and to com

change the cause of Kenyan land law which changes
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Amongst his most impoftant recommendations was the
one on the introduction of title based on individual
ownership of land, He said on this;
"Sound Agricultural development is dependent on
a system of farping whose production will
support his family ...... He (the African)
must be provided with such security of tenure
through an indefeasible title as will
encourage him to invest his labour and
profits into the development of his farm
and as will enable him to offer it as
security against such financial credits

as he may wish to securﬁifrom such sources
as may be open to him"., ©

Of course the kind of tenure that existed in the African
reserves was such that one could not be extended

credit facilities on the strength of his claim to any
.piece of land, This was noted by the Royal Commission
which had said that financial credit to Africans was

not denied on a racial basis but because of lack of

collateral security.82

But Swynnerton also dealt with other agricultural
problems recommending the introduction of cash crops for
all races and the creation of marketing and credit
facilities for everybody in the agricultural community.
He also recognized that "In the long term the gfeatest
gain from the participation of the African community in
running its own aéricultural industries will be a

politically contented and stable qommunity."B3

On the question of fragmentation he said that
"Immediately and before inheritagce has a chance of

creating fragmentation conditions must be created to

O
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ensure that sub-division does not take place below

. 4
an economic leve1¢8

He was also quite clear that as result of this
revolution in African land holding system "able and
energetic or rich Africans will be able to acquire more
land and bad or poor farmers less, creating a landed

and a landless class"85 But this, he said was "a normal

step in the evolution of a countryo"86

For quite sometime before Swynnerton various colonial
administrators had recognized and recommended land
consolidation as one effective way of dealing with the
Méu Mau movement.87 Others had recognized that it would
have the effect of creating a solid middle class Kikuyu
population anchored to the land who has too much to lose

by reviving the Mau Mau in another form.88

Thus one of the primary aims of the plan and what
subsequently followed from it was to ggg}ﬂggﬂg_ghe
political anguish over land "which had wrecked such

89

havoc in Kenya.

The assumption made by Swynnerton was that any problems
that might arise as a result of the whole programme such
as landlessnes would be able to solve themselves out
through for example the demand for wage employment in

the developed farms.

But still "the timely arrival of the plan may be

attributed to the Mau Mau emergency"go which forced the



SeAM
WIYERSITY
{ OF

e -~ Mg i

55 LIBRARY o
colonialists to realize that independence for Kenya
was unavoidable., Not to be outdone the colonialists had
to implement frantic steps not only to stem the tide of
Nationalism but to make sure that independence when it

(o}
came would be "within the British vmpireﬁ"’l

This was to be aided by the creation of a stable and
contented middle class which in collusion with the

loyalists and their sons was to help in the transformetion
from cclonialism Yo independence and ensure the continuaticn
of British imperial role in Kenya. Cays Sorenson "the

new landed gentry, like the country squires of England,

would become a bulkwork of conservation.....a"92

After Swynnerton's plan came out the process of ™

adjudication, consolidation and Registration was /
63
s

excellerated in areas where Mau Mau was in operatione’s
By 1955 various administrators in the Central Province )
had already introduced it without any official legal
backing. A good example was the Kiambu District
Commissioner who had already introduced it in Chief
Magugu's Komothai location him being one of the most
loyalist chiefs in the district.94 Already in 1954 the
forfeiture of lands ordinanc995 had been passed primarily
providing for the acquisition of lands belonging to

Mau Maue

But Mau Mau activity was still in the increase and by

late 1954 the colonial government was forced to declare

96

villagization for the whole of the central province.

-
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This forced the people-off the land they had been

living in into enclosed and guarded villages. This not
only broke the supply lines of the Mau Mau in the forests -
therefore weakening them considerably but also provided

ideal conditions for the carrying out of Swynnerton's plan,

The plan was given legal sanction by the passing in 1956

97

of the Native Lands Tenure Rules which were made under
the 19328 Native Lands Trust Ordinance.98 The rules
merely provided a framework for the ongoing process of
consolidation and registration and failed to clarify what
content of rights the registered owner had or even what
tgg>position of customary law was especiglly since the

Native Lands Trust Ordinance stated that African customary

law was to apply to African lands.

The Rules were passed and declared immediately applicable
to the whole of the Central Province, In adjudication a
comnittee for each declared unit was to ascertain rights
for each individual as per customary law. These rights
were to be recorded in a Record of Existing Rights and all
those with complaints were given 30 days to inspect the
record and appeal to the arbitration Board. After this
there was no appeals &llowed about the adjudication

29

processe

oA
This was followed by consolidation where a democation
officer with a committee consolidated all fragments of the
rights holders into one piece and gave a certificate

specifying the name, number of holding and any other
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details. These were then 2ll recorded in a register
from which one was again allowed to inspect and appeal
within 30 days in case of inaccuracy or incompetence

of the register.loo

This briefly was to be the process as laid out by the

Rules.

In the same year that the rules were passed a conference

was held in Arushaon African Land Tenure in East and

Central Africa. The conference whilst noting that a
communal tenure ensured that everybody had access to land101
went on to sanction the introduction of individual title
for Africans though a landless class was bound to emerge
as a result of this. This landlessness would however be
dealt with by increased wealth from the land which would

lead to increased employment on the laid for paid labourers].‘o2

But the conference also warned that where the position of
rights holders amounted to that of guardian or
administrator only "nothing should be done to give these
authorities the impression that they have any
proprietory rights in the land under their charge 0.."105

The conference also called for comprehensive legislation

to cover the whole programme.

But comprehensive legislation in Kenya was only to come

after a working party on African Land Tenure that was

o4

appointed in 1957 reported in 1958,l The working

party was to consider the recommendation of the Royal
Q
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Commission of 1955 and the Arusha Conference of the
proceedihgs year in its deliberations,105 The Report
came out in 1958 and included in its appendix a draft

of the Native.Lands Registration Bill, The Report
recommended that Registered land was to remain in the
Native lands but title would vest in the registered owner
thereby removing the land completely from the regime of

106 The Registration

the Native Lands Trust Ordinance.
Bill itself provided the substantive law that was to

apply to such registered land now that it had been
registered and out of the ambit of customary iagd law,
Amongst other detailed recommendations it reported on the
issue of succesion that this should be left to be guided
by customary law of the Registered land whilst at the same

107

time safeguarding against overfragmentation.™

Thus land law in the African areas was in essence to be
revolutionalized and in place of the indingenous customary
law of the land was to be instituted a regime of law which
had actually evolved in British socio-economic conditions

of laissez~Faiire capitalism. This was of course quite in

keeping with the earlier on mentioned aims of continuing
to keep Kenya under British imperia¥ism even after

independence.

108

The Native Lands Registration Ordinance enacted in

1959 was to give legal sanction to the recommendations

of the Vorking Party. This ordinance was to replace the

1956 Tenure Rules whilst validating all the Registers



-390~

made under them,l09 The Ordinance introduced a new
system of Registration conferring a freehold title on

110

the registered owner and extinguishing all customary

rights or interests over that 1and.111 First registration
even if fraudulently obtained was not to be rectified.l12
And perhaps to limit co-ownership and therefore
fragmentation, no piece could be registered as being
owned by more than five people. In brief this was

the statute that was to legalize the change over for

African Land from African customary land law to English

Land lawe.

The Na t:ve Lands Registration Ordinance of 1959 was after-
wards renamed the Kenya Land Registration (special Areas) \7ﬁ
Ordinance° 13 Then in 1963 in the first six months of

self independence the Registration pq;ts of this Ordinance
and the substantive law causing such registered land was

114

enacted to become the Registered Land Act which till

today governs all land registered under it in Kenya,

So we can see how the break out of the Mau Mau, which
was a result of the intrasigence of the colonialists in
dealing with the Africans on issues of their stolen land
and others éorced them to revolutionalize Afriéan Land
law and guide iﬁ on the path they wished it would take
after independence., This is because the'Régistered Land
Act is a direct development from the plan that
Swynnerton laid out for the "development of African

Agriculture".,
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CHAETER III

As we have seen in the last chapter the Registered

Land Aét1 is a direct conseéuence‘of the land Reform
process instigated by Swynnerton's systematic proposals..
But as a statute the Registered Land ict (hereafter
referred to as the RLA) was drafted by an unofficial
committee in 1961 which took into special consideration'
the security ayd proof of title by the farmers and the
creation of favourable conditions for easy transfer of
interests in the land.2 But this committee itself ha
based it's draft bill on a similar bill contained in

a report in Nigeria entitled "Report of a Working

Party on Registration of Ownership of Lands in Lagos"
which was published in 1960?

Tracing the history of this report Simpsen tells us4
that itself was based on 1959 Kenya's Native Land
Registration Ordinance? And this ordinance had been
drafted by the 1957 Working Party on African Land Tenure
basing it's bill on a similar ordinance in the Sudan
entitled land Settlement and Registration Crdinance of
1952? Simpson further tells us that in drafting the

RLA at leagst fou! other foreign statutes were referre

to extensively..

.

_Thus the RLA is a YJybrid of various foreign statutes
brought in to fit Kenya's circumstances. And since most
countries whose laws were considered in drawing up the
RLA were British colonies in which English Land law

applied we can safely deduce that the RLA is a EKenyan
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codification of English land law as appertains to
Registration of land and the substantiwe law governing

such land.

S(

It was the N%}ve Land Registration Ordinance of 1959
whose title was ammended to become the Land Registration
(Special Areas) OrdinanceB which was later renamed the
Registered Land Act in 1963 in the first six month of

independence.

The process whose final step was the registration of a
; £ 9 10
piece of land in the register” had three major stages.
Pirst there was the adjudication process intended to
establish precisely what interest each had in what land.

Then there was the consolidation process, maimBly mnecan

{....
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0 eliminate gragmentation by bringing together all picce
owned by one person to make one piece. £nd finally
Registration was meant to confirm the above process

o

rendering -the registered person the secured ovmner of

. 11
that piece of land.

Upon Registration various definite rights accrue to the
registered proprietor. And section 4 of the RLA provides
that no other law other than that. in the Act shall spoly

to registered Land. And in this way all the customary

law that was guiding the People's relations with th

!.J
o)

and was abrogated and in it's place put the Act.

e
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of the rights that accrue to the registered owner

flow from the fact that he is the absolute owner. A4And



Section 27(a) of the RIA confefs upon the absolute owner
the rights to deal exclusively with that registered

piece of land.

5

Section 27(a’/ Reads "Subject to provisions of this ict-

(a) The ?egioteation of a person as
the proprietor of land shall v-stv
in that person the absolute
ownership of that land together
with all privileges, belonging
to or appeertenanant thereto;

After establishing that the registered person is the

absolute owner or proprietor of the registered -1nad

section 28 of the same Lct reinforces this by providing

L=

)

" M

The $i;h+s of a proprietor, whether acquired on Ii:
registration or whether acguired subsequently fo:
veluable consideration or by an order of court,
shall be rightd not liable to be defeated excent
as provided in this Act and shall be held by the
proprietor, together with all privileges and
appurtenances belonging thereto free fromnggl

other interests and claims whatsoever,...

Then a previso to the section states that nothing in
the section shall be taken to relieve a proprietor fron

any duty or obligation to which he is subject as a

trustee.
Thus the registered proprietor holds all the rights

vertaining to that piece of land even of use and disposal

subject tc the sovereign rights still retained by the

L5

. >
government over all the land in the country?jéi;;(

In African customary land law trusts over land exist

from the level of the whole community which is viewed
)

S
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as holding land on trust for the unborn to the lcvel
where the he=d of the family holds on trust for his

issue; as we saw in chapter one.

T A

The effect of the RLA as interpreted by some decisions

discussed below was to abolish this customary hollin;‘
This was because only the proviso to Section 28
nentioned above and Section 126(1) which state that

any person acquiring land in a "fiduciary Ceapacity"

has to be registered as a trustee seem to provide

some form of protection for people whose land is held
by a trustee.

Thus upon registration the registered pronrietor
acquires what is known under the Torrens systea (on
which the RLA is based) as an indefesible title. This

ccncept of indefesibility of title was well described

in the New Zealand case of ALLAN FREDRICK FRAZER V.D.H

et LR s e 14
TKER AND OTHERS Tas

kot LU

1"

a convinient description of the immunity from attack
by adverse claim to the land or 1n+erest 1n respect

of which a revlstered proprietor enaovs.

'"This concep tion" the Judge continued " is central

in the system of registration. It does not involve
that the registered proprietor is protected against
any claim Whateever; ccecsscccccscecscsscsssccccsse

But as a registered proprietor and while he renains
such, no adverse claim (except as Specifically

admitted) mmy be brought against him, n15

[

This freedom from any adverse claims is thus centra

to confering upon the RLA's registered person the absol

E N
B
1ce

—

proprietorship of that land. Therefore to the boma fide
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purchaser for valuable consideration the absolut

proprieter, when if he may have an impeachable title,

16
passes an unimpeachable title.
The proviso to Section 28 and Section 126(1) of the RLA
bring out the other aspect of the cdncept of indefesibilily

of title in that it is " confined to the protection of

]

the registered prietor from adverse interests paramount

H.

o
[~

or having prority and existing at the time of h

A
P A
?‘-_L«)LLULJ

s

becoming registered and do not deprfve of his

-

anyone for whom the registered proprietor has by

n17

contract or act beccme a trustee ... An exanple o

\J

avm

A wdzl
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people whose rights indefesibility should not defeat
areofcourse those who the RLA absolute proprietor nay

be holding in trust for such as his family.

-

The registered proprietor however owns alone and

incdividually. This individualism is a key elemente.

Infact this point is well illustrated by Simpson when

-

he states

n

" In Kenya however, the strict ﬁr‘hc1pleg of

adjudication were not adhered to in the 1959
1eblslatloh and no form of group ownership w
allowed and therefore registration was at
synonymous with individualization"18

This policy of individualization of tenure was first

o~

pub forward strongly by the East African Roya
on land and population which argued that the policy

concerning the tenure and disposition of land ..

" Should aim at the individualization of
owners ship and at a large degree of mobili

\

e
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transfer and disposition of land which ... will
enable access to land for‘'it's economic use"19

Indefesibility of title greatly enhanced this objective
of easy transfer of land since as we have seen above
the bona fide purchaser for value would in m@st cases

even get a better title than the absolute proprietor

P
he has pruehesed the land from since his would be free

from any fetters. &

. One of the great disadvantages that registration was
meant to do away with was what the commissioners saw

20

as a lack of secure title order customary law. They
reasoned that the cause of non-extension of financial
credit to Africans was not on a racial basis but because
of lack of_collateral security on the part of the
Africans.21 Registration would give the registered
proprietor a title which he then would be able to use

in obtaining credit for agricultural and other development.

Security of title would also encourage long term capital

investment in the registeeed land.

Consolihdation was itself meant to eliminate fragmentation

"a factor that greatly reduced returns to labour and

! . 2
time in customary land use.” s

Again Simpson sums up the case for the land Registration
in areas where where customary law applied as follows\

"Not only will it stimulate and facilitate a marke
in land rights... but also, it will enable the
market to be organized and controlled when it
begins to develop on it's own as it rapidly does
when land begins to acquire an economic value.23
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fragmentation and to increase participation in the
land market by other people through the provision of
a state guaranteed title.

One of the Key recommendations of the 1957 Working
Party on African Land Tenure24 was that the first
Registration of a piece of land once finalized should
not be alterable and should therefore be final.

" The advantages of making first registration final
and absclute far outweigh any advantage that might

result from allowing original adjudication to be

challe ged?B the Vorking Party argued..

Various arguments for this recommendation were given,
the main ones being that to 6pen first registration

to challenge would endanger the whole procggs of
adjudication, consolidation and registration. The uove
was also meant to benefit the African in that it would
relieve - him of the cripling burden of payment for law o

suits in which first registration was being challenged.

But it is submitted that these reasons ignore the rea
politicas behind the decision tc make first registration
non-rectifiable. The main reason was actually of a
political nature in that it was meant to exclude sone
people from the land thereby achieving one of the main
political reasons behind the process of registration
which was to use it as a punitive measure against those

\Y

who were considered as subversive elements by the colonial

\
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27

government i.e. the Mau lau.

3

This is especially so in respect to the second reasor

given above in that the colonial legislature had already

assed the African Courts(suspension of Suits)

8 . , |
rdinance under which all suits concerning land were

O

frozen in areas that had been declared adjudication areas.

to help achieve the punitive aspect of land registration
because the loyalists who supported the colonial
government to protect their interests would have a
chance to register the lands of detained persons as
their own which registration would not be challengeble,
And through the ordinance the government would be able

to compulsarily acquire the lands of even the rank

N
v

N

4.
Ue

file of the Mau Mau and reward the loyalist with i

As we are to see below this provision brought more

1

problems than it actually solved. The provision which
first appeared as section 89(1)(a) of the Native Lands

21

Registration Ordinance was at this time meant to ensure
that the action of the administration was guaranteed

" . 2 -
once 1t entered the reglster.3 It mow appears as section

143(1) of the RL.;.//

The provision was first interpreted in the case of

N

L33

The D.C. of Kiambu VR and Others Ex Parte Ethan Ijsu

In this case one Munge hzd been sold some land by
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Njauis clan. The adjudicating committee recegnized tke
rights of both and during demaraction they both got

élots half a mile apart. But Munge appealed to the
adjudicating committee and to the District Commissioner
unsuccessfully. Ee filed an application for the ' order
of lMandamus which the supreme court issued ordering a
rectification in favour of Njau holding that the

original alteration was ultre vires the Native Land Tenure
Rules which were inforce then. The Crown appealed against.
this decision. It was while the appeal was pending

in the Court of Appeal that the Native Lands Registration
Crdinance came into force with it's Section 89(1)(a)

8

e

making first registration non~-rectifiable. Using th

<t
oy
o)

section the Appeal Court reversed the decision of
supreme court holding that the section expressly
precluded any alteration of a first registration.
This decision slammed the door tight against any further
attempt at rectification of a first registration and

was to remain a precedent against any such appeals.

But when the indigenous people were registering their
lands they "saw the person in whose name the land was
registered as one used to facilitate formalities and

documentation"B%

Furthermore the adjudication and consolidation process
itself was not very accurateBB_ The main problem &arose’
because of basically erroneous assumptions by the
advocates of registration that it was possible to equate

ights over land recognized by customary law with the rights
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that the RLA was to confer_on the registered proj

One of the causes of the conflict that was to manifest
itself later was caused by the policy of the colonial

government itself. This arose because of the insistence

Q

f the authorities that fragmentation had to end and
that they should only encourage the registration of
'econonic’ holding.37 Sorrenson recoxds that it was the

policy of the registration officials to encourage various

H

ights holders, especially those related to each other
to join up their various plots and get the plots
1 138
3 ; s e e
registered under one person as an economic unit.
This in effect extinguished all other claims on that
perticular piece of land to the benefit of the registered

person since he acquired an indefesible title upon

registration.

But the greater failure in the registration process
was the failure to protect family interests in land.
Ls we saw in chapter I the African customary trust ex sted

in all sectors of the community. That was at the family,

ot

clan and even tribal levelrs in that the tribe was also

seen as holding land in trust for the yet unborn.

It was however at the family level that the main problenm
arose., It happened mainly because most of the people
who were affected by it did not understand the full
implications of Registration%o In almost all situations
family land would be registered under the name of the

head of the family or any other person in charge of the



family at the time of registration. The adjudicating
officers would not generally object to this because

they encouraged the registration of one person as the

. . 41
proprietor of every one piece of land. They were
ignorant of the fact that this registration may well

have the effect of extinguishing the rights of the other

42
members of the family.

smong the first court decisions dealing with such a

2 ; o 4.7
problem was the case of THuku Mbuthia V Kaburu Kimondds

In this case the appelant was a registered proprietor

of a piece of land from which he wanted to eject the
respondent. The resp@ndent was the widow of the appelant's
deceased son. Before the death of the son the appelant
had not clearly demarcated the land belonging to hid.

But relying on Kikuyu customary law, order which the son
(and therefore even his wife ) was automatically

entitled to part of his fathers land, the widow had
planted some-coffee on a part of the land. The appelant
had first brought a suit seeking a declaration that the
respondent was a trespasser. But the court of first
instance ruled against him. However on appeal Ainley C.J.
held thet the appelant, being the one who the land was
registered under, was the absolute proprietor and was
therefore entitled to eject the respondent from the land
because this made her a trespasser. It was also further
held that the widow was not entitled to any compensation
for the coffee she had planted since under the doctrine

of gquic quid plantatu solo solo Cedit the coffee wa

o0
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of the appelants land,

It is submitted here that this interpretation of the
RLA was given in ignorance of what socio-economic
implications it would have in African land relations.
The second important case that had similar effects was

Sela Obiero V Opiyo and Otherslf4 Here a farmer had died

leaving a widow who in 1968 had registered as the absoclute

proprietor of the dispmted piece of land and who was

the plaintiff in the case. The defedants were sons of

the deceased man by another wifei The plaintiff claimed

that the defedants were traspassers. ©She wanted damages

for trespass and a perpetual injunction restraining

the defedants from any such further teespass. The defedants

based their defence on their customary law right to their

father's land and also claimed that the plaintiff had
gotten herself registered frandulently. In rejecting

the arguments of the defedants llr. Justice Bennet said

" I'm not satisfied on the evidence that the defedants
had ny rights under customary law, but even if they ha
these rlghts would have been extinguished when t:e o
ntiff became the registered proprletor.
Section 28 of the flegistered land Act confess upon
a registered proprietor a title free from all other
interests and claims whatsever subject to the beases,
charges and encumbarances shown in the register andd
such overiding intierests as are not required to be noted
on the land cerificate and according to the evidence...
The plalntlff s title is free of encunbardnceu.
Rights arising under customary law are not overiding
interests. Had the legislature intendednd that the
rights of a registered proprietor were to be subject
to the rights of any person nothing would have been
easier than for it to say so. In my judgement the
defedants have ceased to have any rights over the
desputed land if indeed they were ever entitled to
any interest in it when ghe plaintiff became the

registered proprletor



0Oh the basis of this argument he granted a perpetual
injunction restraining the defedants, their wives,
agents or servants from ever tresspassing on the land
and relied on section 143(1) of the RLA to refuse rec

rectification of the register.

We quoted Bennet J in extense to show what effect a
basic misunderstanding of African land relations
coupled with an extremely strict interpretation of

the RLA had on the defedants who were clearly, entitle
to rights over the land which under customary law their
father held in trust for them and could not therefore

alienate from them.

The Jjudgement is even more repulsive when one considers
that under African customary law wives, even after their
husbands died never owned the land as such but only

held a life interest over such land. iafact in most
cases the first born of the deceased, if he was of age
could be appointed trustee of his father's property even
when the wife was still alive, This issue is discussed
in the final pages of chapter one.

OCbiero V Opiyo was then followed in Esiroyo v Esiroyo

andanother46

where the plaintiff had twenty acres of
land registered under his name. He had allocated ten
of these to his sons but the transaction had not been
noted on the register. He however later quarreled with
his sons and he seems to have been so angered that he

bought an action for trespass against his sons. IHe
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He requested for an injunction restraining them from

continuing such trespass , PBollowing Obiero V Opiyo

Kneller J. held that customary land rights are
extinguished upon registration of land and that even
though the sons had occupational rights under customary
law these rights did not amount to =2n overiding
interests as difined in section 30 of the RLA., In this

way the sons were disinherited.

These  cases manifest the grave injustice meted

oot to potential beneficiaries of the customary

Trusf holding. This arose due to the ignorance of the
socio-cconomic role that this institution played in
African land relations wmost probably beczuse those

delivering the judgements were foreigners who could not

®

appreciate such institutions which were so deeply in

47
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he African philosophy of property relation.

But it is intriguing to note that at the time when

Obiero V Opiyo and Esifoyo V Lsiroyo were being

decided ancther High court judge had decided in 1971
a case that had contrary effects to the above two
cases and was mere in accordance with what the Justice

of the situation demanded.48

This was in the case of Mwangi Muguthu V Maina Muguthue.

In this case the plaintiff who was a younger brother
of the defedant wanted a declarstion of a trust in his

favour and an order for registrgtion for his piece of
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land. The defedant had been registered as tae
proprietor to the land that their father had left

for them and it was part of this land that the
plaintiff claimed.

Madan J (as he then was) ordering in favour of the
ﬁlaintiff decided correctly that in Kikyyu customary
law the father never gave land to one son to the
exclusion of all others and therefore there was no

need to register a trust because the first son was so
registered as owner in accordance with Kikuyu customary
law under which he was only a trustee. He thus held by
the consent of everyone concerned. The Jjudge also

said that the RLA had to be construed within the

context of African land rights. Section 143(1),

3

o)

e sald, does not preclude registration of a trust

if it could be proved.

Here the Jjudge seems to have been giving effect to
the fact noted above that indefesibility of the registered
proprietors title does not necessarily extend to deprive

heir ri

o]
)
e

ghts such people as the plaintiff in this
case since in getting himself registered the defedant
must obviously have been aware of that he wss holding

land in trust for his younger brother.

Then in the same year that Esiroyo V Esiroyo was

decided another High Court judge delivered judgement

2 49

in the case of Mungora Wamathai V Muroti Mugweru

that was in effect contrary to Esiroy V Esiroyo. B




In this case which was unreported, a man had married
a widow who had a son and scme land left by her deceased
husband. During registration the man got himself
registered on behalf of the son. He then later
sought to exclude the son from matters of distribution
of land relying on his registration. The son sought
a declaration that the men held on trust for him and
the trust should be brought to an end. In holding
for the Bennet J. said
" A person who not being a trustee and not having
authority from a trustee takes upon himself to
intermeddle with trust matters or to do acts
characteristic of the office of trustee makes

himself a trustee de son tort, & trustee of his own
making, a constructive trustee."

A Constructive trust has been defined as a formula

"though which the conscience of equity finds
expression. When property has been acquired in
such circumstances that the holder of the legal
title may not in good conscience retain the
beneficial interest, Equity converts him into

a trustee."50

And it's this principle that Bennet J used to do

Jjustice in the above case.

Then in 1973 in the case of Samuel Thata Mishek and

others V Prscilla Wambui5q Muli J. (as he then was)

affirmed the existence of a trust in a case where

a mother was claiming absolute proprietorship to the
derriment of her children who wanted a trust deAlared
in their favour. The judge said that re istration

of titles was a creation of the law and one must

therefore examine very carefully the circumstances



sarrounding each case as well as customary law
surrounding the registration of title to determine

whether a trust was envisaged.

This one case where the judge in interpreting the
RLA took into account the actual socio-economic

setting within which registration takes palce.

But even this case, which was unreported does not seem

to have settled the issue conclusively. In an Appeal

Couft decision in 1978 the threegpresiding\judges all

declared a trust in favour Qf“thﬁislgimants'to the
e ™

detriment of the registered proprietor but they all

arrived at that conclusion through different arguments.

5

This was in the case of Alan Kiama V Mathunya and others

(4

Here the appelant who was the registered proprietor

had acquiredfthe land for valuable consideration from
another person who had gotten himself registered as
absolute proprietor to land that had been clan land.
In.thé High Court Muli J. (as he then was) had found

a resulting trust in favour of the clan and therefodre
the appelant held subject to this trust. The respondents
(the clan) had argued that the appelant had obtained

his title fraudulently since the first person had
secretly registered the clan land as his and then

transferred it to the appelant.

In the Court of Appeal law J.A. while stating the

"customary rights of possesion, occupation and

cultivation ... are without relevance to registered land"

e )

P
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went on to find that the first proprietor had held the
land in trust for the clan and therefore a constructive
trust was imposed on the appelant because of dezaling
with this land and that the respodents interests in
the land were overiding interests. Potter J.A. found
that a resulting trust arose and that there was an
overiding interest created by the trust under section
30(g) of the RIA sirice the respondents had a right

of occupation to the land. In right of that
occupation, he said, the respodents are collectively
the beneficial owners of the suit land under the

trust. Madan J.A rejected the idea of a resulting
trust saying that rather than declare a resulting trust
it was better to look at it from the point that the
right was transferred subject to the respodents
existing rights which rights zmounted to an overiding

interest under section 30(g) of the RIA.

One interesting point to note from this Appeal Court

decision is that both Madan J.A. and Law J.A.
———

expressly agree with the decision in Esiroyo V Esiroyo
that registration explicitly extinguishes all customary

rights over land.

But perhaps the fact that the courts will. now in all
guch situations declare a trust is settled by'tne
1982 Appeal Court decision in the case of FRANCIS

MUNENE s/o PAUL MUTHUITA V MILKA MAINOCE w/o NUTHUITA?5

In this case a mother and her two yvounger sons cought
Wk £ g

a declaration for a trust in their favour against .her



first born son who hzd been registered as proprietor
during registration after his ﬁatheré death. The
registered son claimed absolute proprietorship and
that since no such trust hasd been registered then
there was no trust. The trial magistrate found for the
registered son holding that the rights of an absolute
proprietor could not be defested except. by interests
shown on the register or by overiding interests
detailed in section 30. ©On appeal to the High Court
the judge overuled this decision holding that the
registered son was registered as proprietor of the
suit land as trustee for himself and the three
appelants. In the Appeal Court this decision was
upheld. Potter J.A. argued on the basis of the proviso
to section 28 and section 126(1), which provides for
registration 'as trustee' for one who held land as so,
to declare a trust in favour of the respodents and a

subdivision of the land.

A scrutiny of these authorities shows that we have

moved from the position of Thuku Mbuthia, Obiero

and Esiroiyo where the courts refused to tamper with
the indefesibility of title the RLA absolute proprietor
to 2 position where one can say that the courts will
now declare a customary trust holding in all such
situations where it exists. This is tantamount to
recognizing of the title of the:' RLA absolute .proprietor
is always subject to the customéry trust holdomg since

almost all such absolute propkietors are essentially soj
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i.e. Customary trustees. -~

This is because as one writer clearly puts it

" Registration does not abolish or extinguish
customary land rights ... These rights merely
take a different form in that the proprietor
becomes the trustee even where he would not
have"ggen appointed a trustee under customary

law.
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CHAPTER IV

In this paper we have tried to show basically what
the effect of Swynnerton's systematic recommendations
and their adoption has been on the institution we

call the customary trust holding.

We have seen that Swynnertons proposals were not an
accident but were made necessary by certain historical
factors that celled for a clear re-evaluation of what
role the African rural farmer was to nlay in the

" : 5 1
future Kenyan econony as envisaged by the colonists.

Swynnerton's plan was ofcourse carried out with a lot
of speed and vigour and speed especially in the central
province where the emergency, villagization and the
detention of large numbers of people provided ideal
conditions for such avprogramme.g But because of haste
and certasin other fundamental misconceptions we ghall
see below the programme was bound to have problems in
the future. The enactment of such ordinances as the
Bear testmony to

the fact that even the colonists regli. ed in certain

aspects.

But what concerns us in this paper directly was the
problem that we saw erupted in such cases as Thuku

Mbuthia V Kzburu Kimondo4 Obiero V Opiyvo and Esiroyo

e 3
V_Esiroyo~ where people who under customary law were

‘.

h N



entitled to certain definite rights to land were
denied these rights because the registration
programme was supposed to extinguish customary rights

over land.

It is subuitted here that the basic reason behind the
injstice caused by the above cases was as a result
of a misconception as to what registration really is.
One could not put it better than one writer on this
issue who has said
" Since then the process of replacing customary
land tenure entails working with customary law
eees all that the registration, and sections =7
and 28 of the registered land Act do is merely

to record people's right under their respective
customary tenures...."?

Thus "Registration does not abolish or extinguish
customary land rights... These rights merely
take a different form in that the proprietor
becomes the trustee even where he would not have
tenure." 8

The colonial authorities in deciding how the
adjudication process was to go and what guantum of
rights were to be conferred on the registered owner
seem to have assumed thet it's possible to discover
an exact equivalent between customary land rights

and the rights which were to be recognized by the
Begistered land Act? But from what we have Bbeen

the Registered land Ack does not explicitly recognize
that institution of the customary trust whose primary

objective was to ensure that every member of the

community got access to the communities land.



Adjudication and Registration therefore seenm to have had
. the effect of conferring upon some people greéter rights
than they had ever the land whilst. denying others rights
that are theirs under the law. Thus the above mentioned
cases can even be said to have been decided in ignorance
of constitutional provisions =znd especially section 75
which protects the private property of individuals
against compulsory acquisition seeing as the rights of
those who were not registefed amounted to property

rights.qo

It has then been left to the courts to circumvent
strict. - statutory interpretation of the Registered Lan
Act in an effort to do Justice to situations where to
strictly follow it would lead to injustice. This is

manifested by such decisions as Muguthu V Nuguthuzq

M. Wamathai V M. Mugwerqu and Alan Kiama V P’latblmgfa/]5

all discussed in Chapter B.

In all these cases however there is no explicitly set
rule of law that the custouwsry trust holding is

recognized by the Jjudiciary. In fact Alan Kiama

V Mathunya which is an appeal court decision seems

to have confused the issue further because though on
the facts of that case a customary trust was recognized
and upheld, the justices seemed to be unianiwmous that

Sela Obiero and ksiroyvo were corectly decided. Thus even

today the positien as regards the customary trust has

not been finally solved eidither judicially or statutorily.
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However various ways of dealing with this problem could
be suggested here. Infact the Chief Land Registrar in
197, seems to have recognized the injustice being
caused by this situation and in ApriY of that year he
sent a Practice Nobe to the Kenya Law Society and to
the Registrar of the High Court suggesting a way

of dealing with the problem.qq He first acknowledged
that in the central province where registration had
taken place when many people were still in detention
many cases of fradulent registration took place and
that Section 143(1) of the Registered land Act was
being used to condoge wuch fraud since it provided
that no rectification could be made of a first
registration. He therefore suggested that where the

court found itself tied by the section from doing

Justice, it would be “"yithin the spirit of the Act Fo

make an order in pquggiéndirecting that the registered
proprietor transfer the parcel to the rightful
claimant and if he declines, the tramsfer be executed
by the land Registrar22 This practige note seems to
have been accepted by the Altorney General who
suggested that this process should take two stages.
The first would be a declaration that the registered
proprietor holds the property as a trustee for the
rightful claimant including the order in personam
THat the registered proprietor transfer the property
to the rightful claimant. The second stage would be

if the registered proprietor refused to obey the order



to transfer the property to claimant could make
another application that the order be executed by

13

another person other than the registered proprietor.

We should note here that these practiee notes were

not at all intended to be an ammendment to the Act but
suggested means by which the fraud being cordoned by
the Act could be mitigated. It was infact an implict
and almost extra-judicial recogniition of the existence
of the customary trust but without going full length
to declare that it exists. But perhaps a better way
of declaring the trust in such situation would be to
utilize more the proviso to section 78 of the Act which
state that registration shall not be taken to relieve
a proprietor from any duty or obligation to which he

is subject as a trustee.

The above quoted practice notes however do show that
the highest authorities knew about the problem and

it is magnitude and ranifications. But the reason
why the lawmakers shy away from ammending the Act to
end such fraud being committed in its name can ohly
be traced to the fact that large areas of the country
are still yet to go through the process of Registration
of titles. An ammendment especially to Section 143(1)
had even been suggested by the Mission of land
consolidation and Registrationq4 which recommended
that the words "(other than a first Registration)"

be deleted tnus making even a first registration

rectifiable.
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So what is perhaps presently needed is such an
ammendment to section 143(1) as recommended by the
mission and an addition in the statute clearly and
explicitly declaring that the customary trust holder
should always be treated as so even when he is

registered as an absolute proprietor.

After making these recommendations we believe it

is also within the scope of this paper to bBriefly

look at what effect the whole land reform programme
that started with Swynnerton's plan has had on Kenya's

land law.

As we have seen in the previous chapter the land
Reform programme had two major aims though actually

conmected.

The first one could be said to have been purely
political in that it aimed at the creation of a
responsible African middle class able to meet other
races at an egual level. The second one which was to
alid in the first one was to aid in the imporvement

of African agriculture through the provision of credit
facilities to those who held title to registered land.
The security of title was seen as an incentive to
encourage permanent development of land and cash crop

., farming.

fhus what the land reform prograumed was doing was

preparing Kenya for the neo-colonial role that it



was to play in the future. To quote one writer
"The thrust of colornial policy in Kenya after 1948
was the consolidation of economic interests
"with the colony through systematic diffusion
of political nationalism and the incorporation

of African§5into a colonial mode of production
relations"

This was to be done as far as land was concerned
through the breakdowd of racial barriers in land
ownership. The writer continues to explain
" For what was at stake lay far beyond the
interests of the settler elite alone.
commercial and industrial concerns representing
powerful international conglomerates had
become extremely entrenched. Wwithin the Kenyan
econouy. Pre-empire action was clearly called
for so as to force internal linkages that would
ensure the survival of the ezonomic system
rather than that qf any particular group of
economic actors.™
Thus what the land reform programme did was to aid
the development of the colonial capitalist mode of

production in Kenya even after independence.

Private ownership of land and such doctrines as
indefepibility of title (as discussed in chapter 3)
which greatly in facilitated the growth of a land
market are all geared &b the creation of a capitalist
oriented ewconony. 4And their success in this cannot

be underestimated.

Evils such as landlessness which were forseen even

by Swynnerton himself are supposed to be dealt with
through the creation of a labour market by those who
own land. Already statistics tell that there are over

millionq7landless people in Kenya. And the landlessness
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is increesing in all those areas where registration has

been done.

‘The writers own experience in his home area has shown
that due to the fact that every father who is registered
as a land owner has to divide up his land amongst all .
his sons the average of land per person is decreasing
aily. The theory of ®economic sired' parcels of land

that was encouraged during registration has had to be

discarded simply because every body who has a family

has to own land and land control Boards which are
supposed to check uneconomic subdivisions have had

to everlook this as far as subdivision of family

land is concerned. As this subdivision continues

more and more people are geing to be ejected out of

the land since a point will have to be reached where

no further subdivisions are possible.

Meanwhile other Kenyans who are 'luckier' are
registered owners of thousands of acres of land which
some of them are holding merely for speculative

purposes since it is unutilized land.

This issue of mass landlessness amidst private
ownership of masses of land that has been encouraged
by the enactment and operations of the kegistered
'kahd Act and other land statures is a situation that
definetly needs to be seriously looked into before it

becomes a political explosive issue.
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