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ABSTRACT

Transparency is one of the key objectives of puptmcurement law in Kenya. The main
legal framework governing public procurement is @anstitution of Kenya 2010, the Public
Procurement and Disposal Act No. 3 of 2005 (PPDsk)d the Public Procurement and
Disposal Regulations, 2006 (PPDR). The PPDA andRRFipulates the procedures to be
followed in the public procurement process. Theyatpected to ensure that the objective of
transparency in public procurement is realized. [Hwe envisages transparency standards in
all stages of public procurement from access taations to public bids, tender opening,
evaluation of bids and disclosure of evaluatiotecia, information on the results of specific
procurement transactions and availability of reviewechanisms for decisions involving
tenders and prompt and impartial resolution of diep. Although rules exist to guide the
public procurement process, there are instanca#ipgito the lack of transparency in the
tendering process due to among other reasons tihe discretionary powers in the process
leading to award of public tenders. Such discreisoprone to abuse by procuring entities to
the detriment of the bidders. This study is limitedhe transparency standards in the public
procurement process from access to invitationsutdi bids, tender specifications, tender
opening, evaluation of bids and disclosure of eatadun criteria, information on the results of
specific procurement transactions and availabibfy review mechanisms for decisions

involving tenders and prompt and impartial resolutf disputes.



CHAPTER ONE: A BROAD OVERVIEW AND LAY OUT OF THE RE SEARCH

1.0 Introduction

Ensuring transparency in the procurement procedisesn essential determinant of
efficiency, as it enhances the competitiveness uoblip procurement. Opaque and
discretionary procurement practices typically redircentives for firms to enter the market,
and often engender controversy in the relationdh@ween government officials and
contractors. Transparency is not simply about disclosure arehopss but also the removal
of discretion and subjectivifyEvaluation of tenders for instance must be basedhjective
criteria that are known to bidders in advarideniting discretion in the processes leading to
the award of public tenders is one of the critsaleguards in ensuring transparency of the

procurement processes.

The bidding process has been the focus of intenmaltiefforts and is currently the most well-
regulated and transparent phase of the procurgmecgss. International best practice should
therefore as much as possible be the benchmarmkatamnal laws. At the 2004 Organisation
for Economic Co-operation and Development (OECDWuo countries called for specific

attention to grey areas that are less subject @osprarency requirements and therefore

! Hiroshi Ohashi (2006)Effects of Transparency in Procurement PracticesGmvernment Expenditure: A Case
Study of Municipal Public Worksavailable at _http://www.ohashi.e.u-tokyo.ac.jp/gamilf accessed on
13/2/2013.

2 Minawara Adam (2013) in Public Procurement AuthpoGhana: Electronic Bulletin Jan-Feb Vol. 4 Isdu@g

5 Available at http://ppaghana.org/documents/Bui#PPAE Bulletin Jan-Feb 2013.patfcessed or.3/2/2013

® Republic of Kenya(2005)the Public Procurement and Disposal Act.Nk Government Printer, Nairobi

(PPDA),Section 66.




potentially vulnerable to corruptichGrey areas include the pre-bidding and post-bigidin

phases, needs assessment, contract managemeratyamehp phases.

This study sought to understand the reason forinlceeased cases of non-transparent
procurement processes in Kenya despite the vapmmssions in the Constitution of Kenya
2010(herein after the ConstitutiSrand the Public Procurement and Disposal Act Nof 3
2005 (PPDA) and the Public Procurement and Disposal Regulti@d06 (PPDR).
Specific provisions of the PPDA governing the awafrghublic tenders were examined. This
was to establish the extent to which the realinatibthe objective of transparency under the
PPDA has been attained. The provisions of the @atieh on transparency were also

examined.

The procurement process covers many phases upposdil of asset and obsolete items.
However, this study was limited to assessing trarespcy from initiating the procurement to
the award of the tender and any subsequent challeigthe tender award. Tender
specifications, invitations to public bids, tenadgrening, tender evaluation and disclosure of

evaluation criteria were constituted the stagesumestigation.

* Organisation for Economic Co-operation and Develepm (2007):Integrity in Public Procurement, Good
Practice from A to z at 10, OECD Publishing, available at
?ttp://www.oecd.orq/development/eﬁectiveness/3 &mBBpdfaccessed on 27/2/ 2013.

Ibid
® Republic of Kenya (2010)he Constitution of Keny&overnment Printer, Nairobi, 2August.
" The PPDA received presidential assent of @6tober, 2005. However it commenced applicatior2007.
8 Republic of Kenya (2006)he Public Procurement and Disposal RegulatidBeyernment Printer, Nairobi.
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1.1 Background of the study

The public procurement system in Kenya evolvednommerly and legally regulated system
governed by the Public Procurement and Disposal 2@5° Prior to this, it was governed
by Treasury Circulars from 1969, then the Supplesual of 1978, prior to enacting of the
Exchequer and Audit (Public Procurement) RegulatioB001. The legal framework
governing public procurement in Kenya comprises @umnstitution of Kenya, 2010 the
PPDAM PPDR? and the Public Procurement & Disposal (Publicv@g Partnerships)
Regulations, 2009(PPPRIThe goal of the PPDA is to establish proceduregpfocurement

and the disposal of unserviceable, obsolete oflssigtores and equipment by public entities.

The objectives of public procurement regulation arglined in the PPDXas to: First
maximize economy and efficiendy. Secondly promote competition and ensure that
competitors are treated fairty. Thirdly promote integrity and fairness of procuesm
procedures’ Fourthly increase transparency and accountabilitgrocurement processes.
Fifthly increase public confidence in procuremenbgedures’ Lastly facilitate the
promotion of local industry and economic developtfrn a nutshell enactment of the

PPDA was to have a legal regime that weeds ouficrezicies in the procurement process,

® Juma Maurice (2010) ifithe Kenya Procurement Journal, Quarterly PPOA RinleVlarch, Issue No.5 pg 2
l(;'zlvailable at http://www.ppoa.go.ke/downloads/Precuent%20Journal/issue no._ 5.pdf accessed on 38/201
Ibid note 6

1 The PPDA received presidential assent dfi @6tober, 2005, its commencement was 2007

2 The commencement date for the PPDR was biahuary, 2007

13subsequently the Public Private Partnership Acl,32@as enacted to govern procurement in publicapeiv
partnerships

% |bid note 3, Section 2

15 |bid , Section 2(a)

16 |bid , Section 2(b)

17 |bid , Section 2(c)

18 |bid , Section 2(d)

19 |bid , Section 2(e)

20 |pid , Section 2(f)




remove patterns of abuse, and the failure of tHdippurchaser to obtain adequate value in

return for the expenditure of public funds.

Indeed transparency is a key pillar of the legglme on public procurement and disposal. A
transparent and openly competitive public procumrgnsystem with clear procedures and
contract award criteria is a fundamental aspectpablic procurement regulation. For

instance, a procuring entity needs to ensure thegts out clearly in the tender documents
any evaluation criteria that it intends to use hie evaluation process that could have the

effect of altering a bidder's approach to the pragian of the bid documents.

Legitimate concerns have been raised regardingatteguacy and effectiveness of some
compliance provisions in the present public promeet legal regime. Often procuring
entities are believed to wield too much discretibat is often abused to the detriment of
bidders. For instance, there exist elaborate piavisin the PPDA and PPDR on the open-
tendering procedurg. However, there is no requirement in the PPDA tatevaluation
report prepared in terms of section 66(5) and edgui 51 should be available for scrutiny
by the unsuccessful bidders. This contradicts geéttransparency in the sense that the
procuring entity can alter the report to the degémtnof an applicant seeking for a review of

its decision.

The Constitution requires public procurement tadbae in accordance with a system that is
fair, equitable, transparent, competitive and edfective?” The Constitution also empowers

parliament® to prescribe a framework within which policiesatiig to procurement and asset

21 |bid note 3Sections 50 to71 and note 8 Regulations 35 to 54.
22 |bid note 6, Article 227(1)
% |bid note 6, Article 227(2)



disposal shall be implemented. The framework coptated in this regard comprises: First
categories of preference in the allocation of iy, the protection or advancement of
persong? Secondly, categories of persons or groups preljiodisadvantaged by unfair
competition or discriminatioft, Thirdly sanction against contractors that havepesformed
according to professionally regulated procedurestractual agreements or legislatfon.
Lastly empowerment of parliament to issue sanctayenst persons who have defaulted on
their tax obligations, or have been guilty of c@trypractices or serious violations of fair
employment laws and practicE®romulgation of the 2010 Constitution has far riagh
implications on the legal framework on public promment regulation in Kenya. It is
important to point out that at the time of thisdstuhe PPDA had not been amended to give

effect to the Constitution.

1.2 Statement of the problem

This study sought to interrogate the extent to Wwhie legal provisions governing the award
of public tenders promote the objective of transpay as envisaged under the Constitution of
Kenya 2010, the PPDA and PPDR. Transparency in phlelic procurement process
safeguards its integrity and ensures accountabilitthe award of tenders. The PPDA and
PPDR, stipulate the procedures to be followed irardimg public tenders to realize the

objective of transparency.

The PPDA and PPDR seek to promote transparencydastds in all stages of public

procurement. This is from the point of determinihg@ need for a particular procurement;

? Ibid
25 |bid
26 |pid
27 |bid



determination of tender specifications and the wetbf procurement; invitations to public
tenders; tender submission and opening; disclostievaluation criteria and evaluation of
tenders; information on the results of specifioqurement transactions and availability of

review mechanisms for prompt and impartial resohutf dispute$®

Although procurement laws were enacted to guideptii@ic procurement process, concerns
pointing to inadequacy of transparency provisionsthie law and abuse of discretion by
procuring entities emerge from time to time. Thelifgration of both formal and informal

complaints from tenderers underscores this posittaa importance to point out that in some
instances there is genuine need to exercise dsergt public procurement. In such cases
discretionary powers are intended to cater for lamdnce the ever changing realities in the
procurement processes and more importantly to baldére larger and greater public interest
is desirable. A good example is the cases of radl inforeseeable emergencies where
exercise discretion is inevitable to either go fopen tendering or direct tendering

proces$’Proper exercise of discretion requires that susieretion should advance public

interest.

The promulgation of the Constitution of Kenya 20ib@roduces a higher threshold for
transparency in public sector management and hagdications on the PPDA. The
constitutional standard is therefore the minimumndard on which other laws must be
anchored. This study was confined to investigatragsparency levels in the phase between

initiation of the procurement process up to theraved the tender and any complaints arising

% |bid note 3, Part IV to V.
2 |bid note 3, Section 74 PPDA on direct procurement
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there from. This was in a bid to strengthen thegnty of the process of awarding public
tenders to achieve the objective of transparencyemsisaged under the PPDA, the

Constitution and the international best practice.

1.3  Justification of the study

This study was anchored on the Constitution of kerd010. The Constitution mandates the
government through the executive and the legistatarcome up with procurement laws
which guarantee procurement processes that arestpiitable, transparent, competitive and
cost effective’® Under the fifth schedule to the Constitution, thi®ecific legislation should
be enacted within a period of four years. In theealoe of any enactment within the said
period means the existing law with specific confitymto the Constitution takes
precedencé’ With this in mind, this study forms an importariege of material in the
legislation process. It highlights the past weakmpssof the existing legislation on
procurement with specific regard to transparencth@atendering process so as to inform the

future legislative amendments.

The PPDA and the PPDR were enacted prior to thempigation of the 2010 Constitution.
The Constitution places greater emphasis on traespg as one of the key aspects of
integrity in management of public affairs. Therefdhis study forms a basis for possible
amendments to the PPDA and PPDR to conform to thestitutional threshold on
transparency. The office of the Attorney Genettad, Kenya Law Reform Commission, the
Commission on Implementation of the Constitutiod &fational Assembly will towards this

end find the study useful as a reference matdratther, the study will be beneficial to

%% 1bid note 6, Article 227.
3Ybid note 6, the Sixth Schedule, Section 7.



procurement policy makers in government by prowgdinformation on the need to review

the legislation and make policy adjustments to mtaniransparency in public procurement.
To the procuring entities it will broaden their igists that transparency promotes good
governance and increases public confidence inrbeupement process. On the part of future
researchers, the study will provide important &tare for new research or improvement on

the same subject.

1.4  Objectives of the study

1.4.0 Main objective

The main objective of the study was to interrogéite extent to which the objective of
transparency as envisaged under the Constitutigfenf/a 2010 and the PPDA is upheld in

the public procurement process in Kenya.

1.4.2 Specific objectives

This study was to achieve three specific objectividse first objective was to analyse the
extent to which the laws governing public procuratmie Kenya enhance transparency in the
processes leading to award of tenders. The secbjettive was to assess the impact of
discretion on the transparency in the public prement process. The third objective was to
assess the impact of the Constitution of Kenya 201@PDA with specific reference to the

objective of transparency in the process of awargimblic tenders.

15 Hypothesis
The hypotheses for the study were as follows: lyirshat procurement laws in Kenya are

inadequate as far as ensuring transparency in tidicptender procurement processes.



Secondly, that abuse of discretion by procuringfiestleads the non-transparent processes in

the award of public tenders.

1.6  The research questions

The following were the research questions for theys

First to what extent do the Kenyan public procuretmaws ensure transparency in the
processes leading to the award of public tenders?

Secondly, is there abuse of discretion by procuentties in the process of awarding public
tenders?

Thirdly should the provisions of the Constitutioh Kkenya 2010 on transparency inform

amendments to in the procurement laws in Kenya?

1.7  Conceptual framework

This study was underpinned by the concept of traresry which is a fundamental
requirement in the public procurement processeansiyarency in this context postulates that
things go better when processes are dpeludicial processes work best when they are
visible to the participants and the public. Goveeniis work best when both inputs to
decisions and the meetings in which decisions a@enare publi¢® This is reinforced by the
protection of the right to access to informatiordeinthe Constitution of Kenya 203b.

Improper exercise of discretion by public officialfects the general public as it weakens the

32 Hermalin Benjamin and Weisbach Michael (2005ansparency and Corporate Governanaeailable at
http://Isolum.typepad.com/legal_theory lexicon/20@3egal theory le 1.htnalccessed on 14/1/ 2013.
33

Ibid
3 Ibid note 6, Article 35.




integrity of the system, and involves the loss @bl trust and faith. The doctrine of public

interest is real and captured under the Constitusid<enya on leadership and integrity.

For purposes of this research, conceptual clatifivaof the term “transparency” was
necessary. There is no commonly agreed definitfoimansparency® Some concepts focus
on basic elements of public sector transparencyr—ekample, the public and timely
availability of information about legislation, regtion and other public measures that affect
business behaviour. Others deal with the broadgectbe of transparency that is
governments’ openness to the public gaze or suttessmmunication of policymakers’
intentions®’Black’s law dictionary defines transparency to memenness; clarity; lack of
guile and attempts to hide damaging informatione Word is used of financial disclosures,
organizational policies and practices, lawmakingg ather activities where organizations

interact with the publié®

Transparencys also defined by United Nations Economic and &8oCouncil as unfettered
access to timely and reliable information on decisiand performancg.Transparent and
honest public procurement means that governmentes@novided by the citizens or derived

from natural resources are not wasted but instead@ent on the intended purposes for the

% |bid note 6, Chapter. Six.

% OECD (2003)Public sector transparency and the internationaldstor,a paper prepared by the OECD
Committee on International Investment and Multioadl Enterprises (CIME) on the issue of public sect
transparency in international investment policy, g available at
http://www.oecd.org/dataoecd/36/42/18546790 axxifessed on 3/9/2013

" bid

¥ Bryan A. GarnerBlack’s Law DictionaryNinth Edition, West Publishing Co. USA pg 163

39 United Nations Economic and Social Council (20@mmittee of Experts on Public Administration:thif
session, New York, 27-31 March 2006, Agenda iteBofpendium of basic terminology in governance and
public administration, at pg. 10

10



benefit of the communit§fin principle, the availability of, and easy accdss public

procurement information is key to conducting susfidstenders and developing and
strengthening sound economies that maximize theotipeiblic resources. Availability and
access to information also reduce the opporturotydiscretionary action by government

officials and therefore the potential for corruptfd

OECD acknowledges transparency as a key inputféztefe governance and development
as part of broader concepts of economic, socialaandronmental welfare. These include
economic rights (especially property rights), podit freedoms, transparency guarantees and
protective securift?. According to OECD, Public sector transparencyiltssrom policies,
institutions and practices that channel informationwvays that improve understanding of
public policy, enhance the effectiveness of pditicorocesses and reduce policy
uncertainty®® Transparency helps societies to enhance their rgments’ positive
contributions while also helping to resolve thelpeons inherent in government activity.
Transparency guarantees involve rights to certgoed of information These rights help

prevent potential abuses arising from informafion.

“0 OSCE Strategic Plan 2009 at pg 3 available at
http://www.osce.gob.pe/consucode/userfiles/imageRROEstrategico.pdaccessed on 3/9/2013

“1 Proética, Transparency International-USA (TI-US#0d the Center for International Private Enterprise

(CIPE): APEC Procurement Transparency StandardsPénu- Strengthening the Culture of Integrity,

Transparency International-USA and Center for maépnal Private Enterprise (2011) pg 11 availahie

http://www.cipe.org/sites/default/files/publicatiaiocs/TI-Report-Peru.pdfccessed on 3/9/2013

*2 Organisation for Economic Co-operation and Devedept (OECD) (2003)Public Sector Transparency and

the International Investgog 1 available at http://www.oecd.org/datacecd/28/8546790.pdfpg 14-17

accessed on 3/9/2013

3 OECD (2003)Public sector transparency and the internationaldstor,a paper prepared by the OECD

Committee on International Investment and Multioadl Enterprises (CIME) on the issue of public sect

transparency in international investment policlLp available at

http://www.oecd.org/datacecd/36/42/18546790 axtfessed on 3/9/2013

“ OECD (2003)Public sector transparency and the internationaldstor,a paper prepared by the OECD

11




The Constitution of Kenya 2010 underscores the mapae of transparency in public service
delivery. It takes cognizance of good governanetegrity, transparency and accountability
as binding values on all state officers and instihs’*The Constitution has specific
provisions on public procurement. It requires Statgans or any other public entities to
ensure that systems creating contracts for gooslsjces and works are fair, equitable,

transparent, competitive and cost-effecti¥e.

In this study, the concept of transparency was wug#dn the context of availability of, and
easy access to, public procurement informations Thkey to conducting successful tenders.
Indeed transparency in the public tender procesgighes equal opportunities to bidders who

participate in the public bidding process.

1.8 The theoretical framework of the study

The concept of transparency is linked to severghlleheories. However this study was
premised on the theory of positivism. Positivisntada study of things as they are without
regard to social, political and philosophical backmd?’ Jeremy Bentham, a proponent of
legal positivism argues that the law should be iadpas it is. The existence of the law is
different from its demerits or merits. Positivevlegs law properly and strictly so called, it is
the command of the sovereigfhTherefore in the context of public procurement tak

decision making processes should be anchored itdg@romote transparency of processes.

Committee on International Investment and Multioadl Enterprises (CIME) on the issue of public sect
transparency in international investment policlL® available at
http://www.oecd.org/dataoecd/36/42/18546790 axxifessed on 3/9/2013

“> The Constitution of Kenya (2010), Government RrinNairobi, 2 August, 2010, section 10.

“6 The Constitution of Kenya (2010), Government RrinNairobi, 2 August, 2010, section 227.

*"Omony Paul JohrKey issues in Jurisprudence: an in-depth discooersgurisprudence problem&aw Africa,
1%'ed.
“Bibid.

12



This strict application of the law gives rise téuather theory of the rule of law. The rule of
law is a legal ideal emphasized by A. V. Dicey vassociated the rule of law with the rights-
based liberalism and judicial review of governméeatiori®. The rule of law postulates that
the rights of individuals should be determined &égdl rules and not the arbitrary behaviour
of authorities® It emphasizes that everyone, regardless of tsitipo in society, is subject
to the law. The critical feature to the rule ol that individual liberties depend ortitlts
success depends on the role of trial by jury aedripartiality of judges. It also depends on
prerogative orders; certiorari, and mandamus. Im dihe theory postulates that the

Government is obliged to obey the law and dischatig¢s statutory and legal obligations.

Rawls? theory of justice and fairness is also relatedh® concepts of the study. Rawl’s
theory argues in favour of fair equality of oppmity and as such relevant to transparency
requirements in the public procurement process.|Rakentifies two principles of justice:
the liberty principle which requires equal basicelties for all and the principle of fair
equality of opportunity and equal division of incerand wealttf. According to Rawls the
two principles of justice manifest in the basiasture of society, men’s desire to treat one
another not as means only but as ends in themsélgesupport the two principles he adopts
the conditions of publicity and finality and argudsat for an agreement to be valid, the
parties must be able to honor it under all relexarmumstances. The question of burden of
commitment to the agreement qualifies the needptdalicity. In other words parties will

make informed choices and voluntarily commit to tbesequences of agreements they enter

“Dicey, Albert Venn (1959)ntroduction to the Study of Law of the Constitnfil81-205 2 Ed.
50 |bid

51 |bid

*?Rawls John (1971) theory of JusticeRevised Edition, Havard University Press.

*% |bid at 130
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into.>* From the foregoing theoretical foundations thdéaroof transparency was represented

and articulated.

1.9 Literature Review

ArrowsmithP® explains the concept of transparency in the cariggublic procurement to be
the general idea that procurement should be coaduntaccordance with clear rules which
are known to interested parties, and that some snefwerification of those rules should be
provided. Arrowsmith is one of the leading scholamsprocurement. This research borrowed
heavily from her thinking as regards the best prastin public procurement particularly on

transparency requ irements.

Kiawa®® examines accountability in public sector procurem8he argues that procurement
of public goods works and services has been shbwite conflict of interest, discretion and
secrecy raising concerns on transparency of theupement proces¥.She concludes that
the procurement process at the State law offids fiort of the accountability threshold
envisaged under the procurement laws. Her worlgisifecant to this research to the extent
that it emphasizes on promotion of accountabilftgficers participating in the public tender
process. She recommends that recruitment and appemb of public officials to be involved
in public procurement must be on the basis of thefegrity and merit. She further

recommends that consistent political commitment docountable public procurement is

> Ibid at 153-156
5 Arrowsmith Susan (1998)fhe APEC document on principles of transparencgdmernment procurement
Public Procurement Law review, CS 38-49 as quoted dguado Giraldo, Roberto. (2005 critic to the
objectives of the global public procurement initias in the context of the WTO, International Ld&Revista
Colombiana de derecho Internacionéb), 217-241.
*Kiawa Florence Mumbi (2012)ccountability in Public Sector Procurement: A c&tady of the State Law
Sfﬁce LLM Thesis (unpublished) University of Nairobil8ml of Law Library

Ibid at 3
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critical 8

Kiawa’'s work provided useful literature on accability which is closely linked

to transparency; these are among the key princgdlpsblic procurement. Her findings were
useful to the current study in coming up with refaneasures to enhance transparency in the
award of public tenders. Indeed accountability ublgc tenderprocess directly improves the

desired transparency standards.

Meso® argues that transparency underpins the principlepen competition. She observes
that the award of public tenders should not be di#stifrom a pre-registered list or from
expression of interest unless this is part of arags process of prequalification based on full
information, predetermined specifications, markesearch and prior assessment no less
demanding than competitive tenderfiigMieso concludes that there are shortcomings in the
legal regulatory and policy framework in supportitige objectives of regulating public
procurement in Kenya. She recommends among othersehactment of the Electronic
Transactions Act and the Electronic Signatures Ak foregoing entails use of Information
and Communication Technology (ICT), which in heewj will create certainty and
transparency around public procurement transacti8he also recommends amendment to
the PPDA and PPDR to include e-procurement. Whdvkso focused on e-procurement as
a measure to enhance all the objectives of pulbbbcysement under the PPDA, the current
study primarily focuses on how the objective ofnsparency under the PPDA can be

enhanced in the award of public tenders. Howevelfihdings will be of great relevance to

%% |bid at 110-111
*Meso Beatrice (2012]ublic e-procurement in Kenya: a critical analysisthe legal, technological and
governance challengekl.M Thesis (unpublished),University of Nairobi S of Law Library
60 [|hi
Ibid at 29
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this study in determining the necessary reformg¢ #rmance transparency in the public

tender process.

Trepté® opines that there are three main parties in tbeysement process: the government
or public authority, the procurement agent (ashimeeaucrat) and the tenderers. Procurement
regulation applies overlapping transparency coongifor the benefit of all three. He states
that among the objectives of transparency is cobntnger the bureaucracy. Trepte’'s
contribution was relevant to this research to titerd that he emphasizes the need for checks
on the main players in the procurement processs Wil limit discretion and enhance

transparency of the process.

Migai®* emphasizes that competition, publicity, use of smrtial criteria and transparency
are core principles for sound procurem&nHe® points out that law seeks to protect
individuals and groups thereof against the exerafsgower by insisting that power should
be democrati€ In the context of the process leading to the avedrgublic tenders, it is

critical that procuring entities should not havéetitered discretion. Rather procuring entities
should act fairly by minimizing discretion and uoitately ensuring transparency in the

procurement processes. To this end, his work evagit to the extent that he seeks to use law

®Trepte Peter (2004Regulating Procuremen®xford University Press Inc. New York at 393.
62 Migai Akech (2005)Development Partners and Governance of Public Prerment in Kenya: Enhancing
Democracy in the Administration of ARRper Prepared for the “Global Administrative L&ational and
International Accountability Mechanisms for GlolBagulatory Governance” Conference, New York Uniigrs
ES]3f)urnc'zll School of Law, Institute for Internatiohalw and Justice, April 22-23, 2005, at 21-22.

Ibid
% Migai Akech (2009)Privatization and Democracy in East Africa: The Riise of Administrative LavEast
African Educational Publishers Ltd at pg 35.
% Ibid at pg 35.
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as the tool to protect individuals and groups amthregn those participating in the public

tender process.

OECD recognizes transparency as a key input tatefte governance and development as
part of broader concepts of economic, social andr@mmental welfare. These include
economic rights (especially property rights), podit freedoms, transparency guarantees and
protective security® For OECD public procurement provides the majoerisection between
the public and the private secférTransparency and accountability have been recedris
key conditions for promoting integrity and prevegticorruption in public procurement.
However, they must be balanced with other good gm@mrece imperatives, such as ensuring
an efficient management of public resources - “atrative efficiency” - or providing

guarantees for fair competitih.

In order to ensure overall value for money, thalleimge for decision makers is to define an
appropriate degree of transparency and accounjatblireduce risks to integrity in public
procurement while pursuing other aims of public curemenf’OECD has researched
extensively on the on public procurement partidylacross its member countries; as such its

findings formed an invaluable source referenceterstudy.

% Organisation for Economic Co-Operation and Dewveiept (OECD) (2003)Public Sector Transparency and
the International Investorpg 1 available at http://www.oecd.org/datacecd/2A/8546790.pdfpg 14-17
accessed on 9/1/2013.

7 OECD (2004), Report ofthe Global Forum on Governance-fighting corruptiand promoting integrity in

public procurement 29-30 November, 2004 Paris, available at
http://www.oecd.org/dataoecd/11/18/34340364.pafcessed on 25/2/ 2013.
68 [Ihi

Ibid.

%9 OECD (2003) op. cit. at pg 10
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International organizations have recognized howverimined public procurement is with
corruption, but the fight against it is not theyalm fostered by strategic implementation of
transparent practices in public procurem@orruption thrives on secreéy. Arguably
transparency is among the key dimensions of googrgance. Some distinct aspects of
transparency obligations in the context of pubhocorement can be derived from the PPDA
and PPDR. They include advertising contract oppuatits, disclosure of the evaluation
criteria, communication to both the winner and wesssful bidders and opportunity for

review of tender awards to determine the impatyiaf procurement procedures.

According to the World Bank, good governance estaibund public sector management
(efficiency, effectiveness and economy), accoutitgpi exchange and free flow of
information (transparency), and a legal framewook flevelopment (justice, respect for
human rights and libertie5j.Bodies governed by public law such as those oe@rgepublic
procurement must be established for the specifipgae of meeting the needs in the general

public interesf?

The United Nations Economic Courléilindicates that towards the end of the twentieth
century, the term governance gained the promindéeinteoon of donor agencies, social

scientists, philanthropists and civil society. Th@pularity stems from the fact that it can be

0 Giraldo Roberto Laguadd critic to the objectives of the global public pusement initiatives in the context

of WTOat 233 available at www:javeriana.edu.co/juridipab_rev/international_law/revista_5/7.pdiccessed

on 13/2/ 2013.

™ bid note 37

2 United Nations Economic and Social Council (20@B)mmittee of Experts on Public Administration: tFif
session, New York, 27-31 March 2006, Agenda ite@oBnpendium of basic terminology in governance and
public administration at 4

3 Bovis Christopher (2007EU Public Procurement LavEdward Elgar Publishing Limited at 63

"United Nations Economic and Social Council (200B)mmittee of Experts on Public Administration: Rift
session, New York, 27-31 March 2006, Agenda ite@oBnpendium of basic terminology in governance and
public administration, at 3
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applied to a wide range of issues, relationshipgs iastitutions involved in the process of
managing public and private affairs. The term goaace enlarges and better illustrates what
Governments should be focusing on. In additiorthatend of the cold war, the usage of the
term was revitalized as donor agencies, notablyW¥oeld Bank and International Monetary
Fund, and Western countries urged the countrieh®fformer Union of Soviet Socialist
Republics and the countries of the developing wdoldundertake political, economic and

administrative reforms and to practice good govece&’

Volmink™® states that the ‘right to reasons’ and the ‘rightaccess to information’ are
sometimes referred to collectively as the ‘righktmw’. He argues that both rights enable a
person adversely affected by a tender decisiorstertain whether the decision was taken
lawfully or not. He argues that reasons provideegplanation or justification for a decision,
enabling one to determine whether it was ratiomal aonsistent. The right of access to
information on the other hand, entitles a persorbéogranted access to any record in
possession of an organ of state or a private paugh as the scoring methodology and score
sheets used by a tender evaluation commiftdée contribution of Volmink is relevant to
this study as it will be useful in analyzing théea to which the procurements laws facilitate
access to crucial information pertaining to pulbdinders for instance evaluation reports. His
discussion on availability and access to infornmat® useful to the current study to enable

greater understanding on the link between acceéssaformation and transparency.

United Nations Economic and Social Council (200B)mmittee of Experts on Public Administration: Rift
session, New York, 27-31 March 2006, Agenda ite@dinpendium of basic terminology in governance and
public administration at 3
"Volmink Peter, (2010)Enhancing Transparency within Public Sector Procoemt The South African
experience 4 International Public Procurement Conference. SeRehublic of Korea, 26-28 August 2010. A
paper published in the Supplement to the 2011 AnSuatistical Report on United Nations Procurement:
7'7rransparency and Public Procurement at 15

Ibid
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Transparency International, argues that greatezsacto information on public procurements
increases predictability for the private sectomnpés public oversight, and provides greater
assurance of the effective use of public resourtteslso leads to greater government
accountability, thereby enhancing public tr(f&vailability of information on public
procurement is thus critical in enhancing transpeyestandards in the public procurement
process. Opaque procurement practices may resoih fiegal lacunas, administrative
inefficiencies, the absence of hard budget comggaand oversight by the authorities or
personal rent-seeking and corruptidnincorporation of transparency therefore requires
drafting of new legal frameworks and new policy sweas’’Against this backdrop, the study
will analyse the legal regime on public procuremémtestablish the extent to which

transparency is promoted in the legislation govegmublic procurement.

1.10 Methodology

The study employed the descriptive research deslggre both primary and secondary data
was collected. Primary data on transparency waseatetl from respondents through
interviews. An interview guide comprising questiotimat were relevant to the research
objectives, questions and hypotheses was prepacdised to guide the intervieksData
from secondary sources was drawn from the Constitubf Kenya 2010, statutes,
international legal instruments, law textbooks,atatly articles, journals and reports on the

subject.

"®proetica, Transparency International-USA (TI-USAjidne Center for International Private EnterpriGéPE).
(2011)APEC Procurement Transparency Standards in Pemgn§thening the Culture of Integrity

at pg 8 available at http://www.cipe.org/sites/déiféiles/publication-docs/TI-Report-Peru.[9d2/2013.
“Giraldo op.cit at 234

¥ 1pid at 235

81 The interview guide questions are attached as alip@&n
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The target population constituted individuals wétkpert knowledge in public procurement
and those who had prior experience by virtue of tinéeraction with the public procurement
process. The respondents were selected using pvepssmpling method, which enabled
identification of only the respondents with mostormation. The determining factor was
expert knowledge in public procurement matters amedraction with the procurement
process. Interviews were be conducted with tweaspondents comprising officials from the
Public Procurement Oversight Authority, public offils and suppliers to procuring entities,
and procurement experts including consultants aratuypement lawyers. Officers and
suppliers in the water sector were interviewedsTihibecause the sector had in the recent
years experienced challenges arising from compdiawith the public procurement law. This
gave first hand opinions for the study and proviBetter insights on perceptions regarding

transparency in award of public tenders.

Data was analysed qualitatively to bringing outspeal views of the respondents. This was
from the interviews which is the tool for data ealion. Analysis of data for this study
comprised the different themes represented in theows questions paused to the

respondents.

1.11 Limitations of the study
The limitation in this method of study was that somterviewees were unwilling to divulge
the relevant information due to perceived fear einf victimized by their employer or

procuring entities.
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1.12 Profile of the study

In this chapter, | have given a broad overview antlay of the study. Chapter Two
outlines transparency in Kenya’'s legal framework.gives a brief history on the
development of procurement law in Kenya and dissighe objective of transparency
under the Constitution of Kenya 2010, the PPDA BRIDR. Chapter three addresses the
international standards on transparency in publiocyrement. It discusses the
transparency requirements under internationalunstints namely the UNCITRAL Model
Law on Procurement of Goods, Construction and 8Sesv{hereinafter referred to as the
'Model Law') and the Agreement on Government Prment of the World Trade
Organisation (hereinafter referred to as the GHA)s is to illustrate international best
practice on transparency in public procurement ggses. Chapter four presents the data
collection and analysis. The findings on perceptibtransparency levels as deduced from

the interviews are presented. Chapter five covenslasions and suggestions for reform.
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CHAPTER TWO: THE LEGAL FRAMEWORK ON TRANSPARENCY O N

PUBLIC PROCUREMENT IN KENYA

2.0 Introduction

This chapter gives a brief history on the developimef procurement law in Kenya.
Constitutional provisions on transparency in pulpliocurement and other relevant statutes
are discussed. It further discusses the objectiveansparency under the PPDA and PPDR

and highlights the institutional mechanisms in prprocurement regulation.

2.1 History of public procurement regulation

Migai®® traces the background of public procurement inyéerte states that until the early
1970s, public procurement in Kenya was largely utadten by the British firm Crown
Agents. He points out that there was no uniform lgeverning public procurement in
Kenya® It was after 1970 that the government establiseepplies offices within its
ministries and departments, and appointed suppffesers to take charge of procureméht.
These supplies offices procured for their ministréand departments. At the same time, the
government established a Central Tender Board, hwkias in charge of procurements

beyond a certain amouft.

82 Akech Migai (2005)Development Partners and Governance of Public Prement in Kenya: Enhancing
Democracy in the Administration of Aid;Paper Prepared for the “Global Administrative L&National and
International Accountability Mechanisms for Glogulatory Governance” Conference, NYU School of/La
ér;stitute for International Law and Justice, Af@@-23, 2005.at 17-20

Ibid
% |bid
% Ibid
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The Ministry of Finance was given overall respoigibfor regulating public procurement.
In exercising this responsibility, it issued redidas and guidelines in the form of circulars
to the ministries and other public agencies frometito time®® Thus there was no uniform
law governing public procurement in Kenya. The pipal regulations at the time were the
Ministry of Finance’'s Government Financial Regwas and Procedures (hereinafter
Financial Regulations), which dealt with adminisbm of government finances. The
Financial Regulations established the Central Temtard (CTB) as an inter-ministerial
body, comprising members appointed by the permaseatetaries of the ministries they
represented. The CTB was chaired by a person aggooby the permanent secretary to the
Ministry of Financé’ It was responsible for procurement of goods andices valued at
Kenya shillings two million and above. Under thgukations, the Ministerial Tender Boards
(MTBs) were responsible for procurement of goodd aervices whose value was below

Kenya shillings two million.

Some government departments, such as the Deparwhdde¢fence, were also allowed to
have their own tender boards, which operated onc#ikngs and powers of the MTBs.
District Tender Boards (DTBs) were also establisteedater for procurement at the lower
levels of government administrati8hDTBs were also inter-ministerial and were made up
by the representatives of government ministriethéndistricts. They had the same powers as
MTBs. In addition, the Financial Regulatioagplied to the tender boards of local authorities,

public enterprises, public universities and othestitutions of learning and cooperative

% Ibid
¥ Ibid
88 |bid
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societied® The Financial Regulatiorsiso provided for an appeals process. Appeals sigain
the decisions of the DTBs lay to the CTB, thoseiresiathe MTBs lay to the relevant
permanent secretaries, while appeals against tig & Department of Defence tender
board lay to the permanent secretary to the MwistriFinance. The Ministry of Finance (or
Treasury) issued circulars from time to time settout the details of public procurement

procedures and polici€8.

The public procurement reform in Kenya was joinihytiated in 1997 by the Kenya
Government and the World BafkThe procurement audits carried out on Kenya’s ipubl
procurement system disclosed serious shortcomiagging from inefficiency to lack of
sound and transparent legal framewSrkhe government decided to review and reform the
existing procurement system with a view to enhapa@fficiency, economy, accountability
and transparency in public procurem&#t.public procurement reform through enactment of
a legal framework was a conditionality under thertmmic Recovery Strategy Assistarite.
Development partners and other stakeholders irgerprthe commitment by Government to

reform public procurement as commitment to goodegoance’”

In 2001, the government enacted the Exchequer amtit fPublic Procurement) Regulations,
2001 which harmonized all the treasury circulard amanuals governing procurement in the

public sector. The regulations were published agalLéotice No. 51 dated 30March,

89 |bid
90 |bid
91 See www.siteresources.worldbank.org/INTKENYA/Resegfpublic pro_Dis_Bill.pdaccessed on 7/5/2013
92 |pid
% bid
94 |bid
95 |bid
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2001 and subsequent amendment of the same in “2B0Bsequently the Public
Procurement and Disposal Act, No. 3 of 2005 PuBliccurement and Disposal Regulations

2006 were enacted.

2.2  The legal and institutional framework

The expectation of every public procurement systiaw, policy, regulation designed to
ensure integrity and corruption prevention is ihanhsures transparency. Hence, a conscious
effort must be made in the promulgation of everlgliguprocurement law to make provisions
that will ensure that procurement processes andemgs are transparetit. Public
procurement in Kenya is anchored in legislation pogsing the Constitution of Kenya 2010,

the PPDA and the PPDR.

2.3 Procurement under the Constitution of Kenya, 200

The Constitution of Kenya 2010 introduces a couastinal approach to public procurement.
It expressly requires public procurement to be dangccordance with a system that is fair,
equitable, transparent, competitive and cost effecfit also empowers parliament to
prescribe a framework within which policies relgtito procurement and asset disposal shall
be implemented® The framework for regulation may cover the follogiareas: First
categories of preference in the allocation of aets™®* The second comprises the protection

or advancement of persons, categories of persorggamps previously disadvantaged by

96 ||h;

Ibid
9 Osei-Afoakwa Kofi (2012),How the Ghanaian Public Procurement Law Ensuresndparency: The
Reminisces from an  Empirical ResearchVol 2 No. 11, 2012 available at

http://www.iiste.org/Journals/index.php/DCS/artidewnload/3560/3609/5/ 2013

% Other supporting legislation are discussed at 2.4

% The Constitution of Kenya (2010), Government RiinNairobi, 27" August, Article 227(1)
100 |pid note 6, Article 227(2)

101 |bid, Article 227(2) (a)
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unfair competition or discriminatiotf? Thirdly policies could be made to provide for
sanctions against contractors that have not peddratcording to professionally regulated
procedures, contractual agreements or legislafibbastly parliament is empowered to issue
sanctions against persons who have defaulted antéixeobligations, or have been guilty of
corrupt practices or serious violations of fair émyment laws and practiceé®' The

foregoing provisions anchor the public procurememicess within the Constitution. Thus,

the practice of public procurement is protectedigysupreme law of Kenya.

Other provisions in the Constitution touching oangparency relate to national values and
principles of governance. The national values andcples of good governance include
among others the rule of law, equity, social juesticuman rights, non-discrimination, good
governance, integrity, transparency and accouriabif The national values are binding to
all State organs, State officers, public officersl all persons whenever they implement
public policy decisiond® The 2010 Constitution entrenches further provision leadership
and integrity'®’ It is a requirement for any public official to ugt the highest levels of
integrity. In this regard, the Constitution prowdehecks and balances that will ensure public
officials involved in all processes including publprocurement uphold the constitutional

standard on matters of integrity.

102 |hid, Article 227(2) (b)
103 |bid, Article 227(2) (c)
194 1bid, Article 227(2) (d)
195 bid, Article 10(2)

198 |pid, Article 10(1)

197 |bid, chapter six
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2.4  Other Statutes

The PPDA which is the substitutive statute on juptocurement in Kenya is reinforced
directly by other statutes. The Anti-Corruptiondaiconomic Crimes At defines
corruption and economic crimes including abuse wblip office, rigging of government
tenders, grabbing land, bribery, fraud, embezzléntaeach of trust and offences involving
dishonesty. Considering that some of the econommues arise from public procurement, the
Ethics and Anti-Corruption Commission (EACC) haso& in investigations arising from
breach of procurement laws. The Kenya Anti-CoruptCommission was transformed to
EACC which is established under section 3 of theidstand Anti-Corruption Commission
Act'®®and pursuant to Article 79 of the 2010 Constitutibhe Public Officers Ethics Atf
provides for mechanisms to monitor the integritypoiblic servants by requiring them to
declare their wealth followed by government auditbis has helped to prevent practices
relating to conflict of interest, gifts and solatibn of money through fund raising. This
statute is important in investigation and prosexutf economic crimes which may also arise

from public procurement.

2.5  The structure of public procurement institutions in Kenya

The PPDA establishes the Public Procurement Overgigthority (PPOA)*'PPOA is an
independent regulatory agency in charge of implémgrpublic procurement laws and is
responsible for the overall development, operataomd supervision of Kenya's public

procurement system. Other institutions are theli@uProcurement Oversight Advisory

198 Anti-Corruption and Economic Crimésct No 3 of 2003
199 Act No. 22 of 2011
10 pyblic Officers Ethics Act No 4 of 2003

MThe Authority is established under section 8 ofRRDA
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Board? (PPOAB) and the Public Procurement AdministrafReview Board"® (PPARB)*
PPOAB’s mandate is to advise the PPOA on the eseew its powers and the performance

of its functions.

The PPARB is a quasi —judicial body competent toere@ administrative decisions issued by
procuring entities with regard to the conduct obqurement procedures, and to review
appeals from tenderers under the review procediuveas established as continuation of the
Public Procurement Complaints, Review and Appealaré which was established under the
Exchequer and Audit (Public Procurement) Regulatio001}*The PPARB was

established to promote and uphold fairness in thblip procurement system through
judicious and impartial adjudication of disputessiag from public procurement. The

PPARB being a quasi-judicial body, its decisions ba challenged at the High Colit.

The Ethics and Anti-Corruption Commission (EACC)asother institution involved in,
among other areas, ensuring compliance with the APBid PPDR on matters of public
procurement. The PPDA bestows upon the Directore@eof the PPOA powers to order an
investigation of procurement proceedings for theppse of determining whether there has
been a breach of the PPDA, the PPDR or any direstié the PPOA'’ Where the Director-
General orders an investigation of procurementgedimgs, he will consider the report of the

investigator and if satisfied that there has bebreach of the PPDA, PPDR or any directions

“2rhe PPOAB is established under Section 21 of tHeAP

13 The Review Board is established under section 2fh@ PPD Act, 2005 as a continuation the Public
Procurement Complaints, Review and Appeal Boardclwhias established under the Exchequer and Audit
(Public Procurement) Regulations, 2001.

14 bid note 8, regulation 68

15 bid note 6, Section 25

1% bid, Section 123

"pid , Section 102
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of the PPOA, he may make the following decisionsstilirect the procuring entity to take
remedial action. Secondly terminate the procureroentract, and terminate the procurement
proceedings or lastly submit a summary of the refaothe procuring entity or the Ethics and

Anti-Corruption Commission under the Anti-Corruptiand Economic Crimes Act 2003.

The office of the Director of Public ProsecutioR¥@) is part and parcel of the institutional
framework. This office has constitutional powers poosecute all offences including
corruption**®n this case, corruption offences arising from fblic procurement process
are also prosecuted by the DPP. The DPP receipestsefrom the EACC for purposes of
prosecuting and he can direct the Inspector Genefathe National Police Service
Commission to investigate any reports.
2.6 Transparency requirements under the Public Pragrement and Disposal Act
and the Public Procurement and Disposal Regulations
The objective of the PPDA is to streamline publioqurement in Kenya and ensure
transparency hence reducing cases of corruptiohirwthe public sector. The PPDA and
PPDR contain provisions relating to transparen@ciices among them: provisions against
splitting of tenders or inflating procuremé&fto deliberately bring the split tenders under the

low value category; provisions prohibiting inapptiage influence on evaluation and

18 bid note 3, Article 157(6)
19 pid, Article 157(4)
120 pid note 6, Section 30
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unsolicited communicatiori$fraudulent practice¥“collusion’?® conflict of interest* and

those against any corrupt practice in any procurémeceedings®

The PPDR*®makes it mandatory for all procuring entities tovelep an annual plan for
procurements. In the event of unforeseen procurtsnéime procurement plans should be
updated to accommodate changes during the yeatuf@raent planning is a measure that
brings transparency to the extent that it ensurasdnly necessary procurements are made.
Competitive bidding will ensure transparency in plnecurement process. The main elements
in a competitive bidding process include: Publidifimation of bidding opportuniti€$’,
documents that clearly set out the needs deschbebtdding process, contract terms,
conditions, and the criteria for choosing the wmmg@ening of sealed bids in the presence of
bidders are all geared to enhancing transpar&fitiie PPDA requires publication of all of
the information such as tender specificatféhsf the product or service to be procured,
guantity, time frame for delivery, closing timesdadates, and where and how to submit a

bid.

Procuring entities are required to formulate inaathe criteria and rules on how the award of
the contract will be made. This must be done ptmrthe submission of their tenders.

Disclosure of this information to the tenders pritr the submission of tenders is

121 pid, Section 38

122 pid, Section 41

123 |pid, Section 42

124bid, Section 43

125 pid, Section 40

128 |bid note 8, Regulation 20
127 |bid note 6, Section 54

128 Thid, Section 52

129 pid, Section 34
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mandatory*® This requirement is a safeguard against abusésofetion’*! The evaluation

of bids and awarding contracts is expected to badacordance with the pre-determined
criteria. Evaluation of bids is arguably the mosimplex and significant part of any

procurement process and central to evaluationeddimulation and application of suitable
award criteria. Contracting authorities face aaé balancing act when weighing up the
need to ensure legal compliance, particularly thguirements of transparency and non-
discrimination, with the need to retain sufficiehscretion to achieve the best outcome for
their organizatiort**The evaluation criteria must treat all bidders iemual manner. They

must seek to foster transparency and efficiency.

Objectivity of evaluation criteria is key to attathe foregoind>*Under the PPDA, the
evaluation criteria must, to the extent possiblebjective and quantifiabfé? The case of
Plethico Africa Limited v the Kenya Medical Supplisgenclis one of the litigation cases
adjudicated upon by the PPARB. The PPARB was fagild the question whether the
evaluation criteria was objective and quantifiabke envisaged under the PPDA. In this
review the technical evaluation was on the basiarof‘'organoleptic” test. The procuring
entity rejected a contraceptive allegedly formiegiments after vigorous shaking instead of
a homogeneous suspension. The issue was whethallégation of formation of sediments
was scientifically tenable. The PPARB held inteia aghat the tender evaluation criteria,

which consisted exclusively of “organoleptic” testgas very subjective. Accordingly, the

130 |bid, Section 52
13procurement Lawyers' Association (20185sues in evaluating public sector tenderiailable at
13\élvww.naspaa.orq/ipaemessenqer/ArticIe/...2/07 SRieledon.pdfaccessed on 14/6/2013
bid
133Center for International Private Enterprise (20@proving Transparency and Governance of Publicd@in
Public Procurement Process in Kosotals. Alban Hashaneét al Riinvest Institute August, 2012, pg 29
134 |bid note 6, Section 66(2)(a)
135 ppPARB Application No 1 of 2010 of'SJanuary, 2010
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technical evaluation process was flawed. The rdqoeseview was allowed and procuring
entity ordered to retender for injectable contréeep This decision illustrates that the
transparency requirement under the PPDA which ddmdhat tender evaluation criteria

must be objective.

The PPDR* make preliminary evaluation a mandatory requiremdtis is aimed at
determining,inter alia whether: The tender has been submitted in theinesformat; any
tender security submitted is in the required foamount and validity period; the tender has
been signed by the person lawfully authorised teatahe required number of copies of the
tender have been submitted; the tender is valid thar period required; all required
documents and information have been submitted; amgd required samples have been
submitted. Evaluation takes place at two levelse Tilst level is the technical evaluation
followed by the financial evaluation. The evaluatiof technical proposals is normally
carried out immediately taking into account sevesateria as indicated in the tender
documents. Once the score for the technical prépa@sabeen completed, final evaluation of
cost is undertaken. This later activity is undegtalto determine the evaluated price of each

tender. Procuring entities mainly award on theasthe lowest evaluated prit¥.

In order to enhance transparency in evaluationaavards of tenders, the PPDA and PPDR

establish procurement committéd$, tender committed®® and the tender evaluation

136 |bid note 8, Regulation 47
137 |bid note 6, section 66(4)
138 |bid note 8, Regulation 13
139 |bid Regulation 10
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committees*®The PPDA, PPDR and the Public Procurement and BipoAct General
Manual (PPDGM) clearly outline the functions of§eecommittees. The tender committee is
required to hold regular meetings with minutes t@iform to regulation 12 of the PPDR;
approvals by the tender committee must conform dgulation 11. The procurement
committee is similarly expected to hold regular tmegs with minutes that conform to
regulation 15.The evaluation committees are reduice undertake technical and financial
evaluation of tenders or proposals strictly in adaace with the compliance and evaluation
criteria set out in the tender documents. The PRphibits the appointment to serve in the
evaluation committee a person who is a member@ptiocurement or tender committee of

the procuring entity.

The PPDR require an approved standing list of teggd suppliers to be developed for
certain duratiort** Procuring entities are required to ensure a fair equal rotation amongst
the persons on the standing list of registered lgrgpin respect of requests for
quotations-**Transparency is also entrenched in the PPDR toeftient that procuring
entities must report to PPOA any as terminatiopraicurement proceedings, use of direct

procurement method; and all awards of contractsedhbit Kenya shillings five million.

The Public Officer Ethics Att® and the PPDA contain provisions relating to canftf
interest rules. A public officer is expected to inge best efforts to avoid being in a position

which puts him in conflict between his personaérmests and public duties and is not allowed

140 |bid, Regulation 16

141 1bid, Regulation 8(3)(a)

142 |bid, Regulation 59 (2) (c)
143 |bid note 110, Section 12 (1)
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to take part in the procurement proceediifdowever, it is questionable whether the
conflict of interest rules are being enforced wiiterelates to politicians’In addition, in a
bid to enhance transparency, public officers arpiired to disclose any personal interests
they have and declare their wealth status pridakong public office. Another aspect of the

rules is to forbid the receiving of gifts by pubbfficers from potential or current contractors.

The PPDA provides for procurement using the opemdde procedures (national or
international) or any other alternative procuremericedure allowed in the PPO#&The
alternative procurement procedures include: rasttitendering, direct procurement, request
for proposals, and request for quotations, low &gtocurement and specifically permitted
procurement procedure. Public private partnershiplso a new and developing method of
acquisition of works and services. In the contéxtansparency, the choice of the method of
procurement must be with due regard to all theatives of the PPDA. This directly affect

the transparency standards envisaged under the PPDA

2.7 Conclusion

In this chapter, | have examined the constituticanadl the statutory threshold as regards
transparency in the public procurement processs Wil be the bench mark for assessment
of the transparency levels in the actual procurénpeocesses from the data analysis and

findings in chapters four and five.

144 |bid note6, Section 43 (1) (a)

1451n 2005, the minister of Co-operative Developmétjeru Ndwiga was granted stamp duty exemption of
KShs 6m in respect of his firm Kinondo Holdings liied to purchase land in his home. The land wad tse
secure a loan of KShs 40m from Co-operative Bathle minister's company won a tender to insure theylide
Co-operative Creameries which falls under his ntipisf co-operative development.

%% |bid note6, Section 29, Part V and Part VI
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CHAPTER THREE: INTERNATIONAL STANDARDS ON TRANSPAR ENCY
IN PUBLIC PROCUREMENT

3.0 Introduction

This chapter discusses the transparency requirsno@dier International instruments namely:
the United Nations Commission on International Eradw (UNCITRAL)*" Model Law on
Procurement of Goods, Construction and Servi€dbereinafter the 'Model Law') and the
Agreement on Government Procurement of the Worl@d&r Organisation (WT&Y
(hereinafter GPA). International best practice ssras the bench mark for the transparency
standards in public procurement process at themaltievel. Thesenternational standards
are well entrenched INCITRAL Model law and the GPA. The GPA addresses t
harmonization of procurement law with the express af opening up markets to
international competition by preventing States iparfrom discriminating against suppliers
from other States parties, and applying rules ahdparency and open competition in

procurement®

Although both UNCITRAL and the WTO have mandatesiradsing the rules governing
international trade, their scope is rather diffeféh The WTO addresses State-to-State

relations, whereas UNCITRAL's texts relate maimlyptivate law commercial transactions in

147 United Nations Commission on International TradevL(UNCITRAL) is the main legal body of the United
Nations system in the field of international traldev, with a general mandate to further the progvess
harmonization and unification of the law of inteinaal trade, through the issue of conventions model laws,
cooperation with other international organizaticansgl technical assistance.

148 United Nations Commission on International Tradevl(UNCITRAL), Model Law on Procurement of
Goods, Construction and Services, 2011

149 World Trade Organisation (WTO), Agreement on Government Procurement, 15 April 1994.

*%caroline Nicholas (2011)24 - Work of UNCITRAL on government procurementppse, objectives and
complementarity with the work of the WTQ@J. 746-772, Cambridge University Press availabte a
http://ebooks.cambridge.org/chapter.jsf?bid=CBO%A3®77015&cid=CB0O9780511977015A042 accessed
29.5.2013

51 |bid
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individual State$®® As regards procurement, the GPA addresses the ohézation of
procurement law with the express aim of openingnapkets to international competition by
preventing States parties from discriminating agfaguppliers from other States parties, and
applying rules of transparency and open competition procurement®> Both the
UNCITRAL and WTO regimes place a great deal of eagh on improving
transparency in government procuremeAll procedures are subject to rigorous
transparency mechanisms and requirements to protooteetition and objectivity>* These
instruments therefore provide minimum standardanadigg national procurement processes.
Meaning that Parties may set higher standards diutower than those contemplated under
these instruments as the best practice. It is heswarth noting that the GPA is a plurilateral
agreement, meaning that not all members of the VefegCbound by it>*For instance, Kenya

is not a signatory to the GPA®

The UNICITRAL Model Law is used widely around theond primarily in developing
nations as a benchmark for sound procurement pestti The Model Law was also
prepared with a view to supporting the harmonizaid international standards in public
procurement, and takes account of the provisionnbefSPA, the European Union Directives

(on procurement and remedies), the United Natiomsveéntion Against Corruption

152 pid

123 |bid

5% ttp://www.uncitral.org/uncitral/uncitral_texts/pmarement_infrastructure/2011Model.htmlaccessed  on
1/5/2013

1**Robert Anderson (2010)fhe WTO Agreement on Government Procurement (GRAEmerging Tool of
Global Integration and Good Governand® August 2010 pg 3

16 See the list of signatories to GPA htp://www.wto.org/english/docs_e/legal_e/gpr-94dé.accessed
on 17/7/2013

157 Christopher Yukins (2008), Addressing Conflictsliaterest in Procurement: First Steps on the WS8thge,

following the Convention against Corruption.
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(UNCAC) and the Procurement Guidelines and ConsufBidelines of the World Ban¥.
UNCITRAL’s work on the Model Law was undertaken nesponse to the fact that in a
number of countries the existing legislation gowsgnprocurement was perceived to be
inadequate or outdated. This resulted in inefficyeand ineffectiveness in the procurement
process, abuse, and the failure of the public @sehto obtain adequate value in return for
the expenditure of public fund3® UNCITRAL adopted a new Model Law on Public
Procurement on °1 July 2011. This replaced the 1994 UNCITRAL ModehwL on
Procurement of Goods, Construction and Servites.
3.1  Transparency under the Agreement on GovernmerRrocurement (GPA) of the
World Trade Organisation (WTO)
The WTO's initial text on government procurementsweegotiated in the Tokyo Round of
trade negotiations. The aim was to address thee-restrictive effects of discriminatory
procurement policies and to fill gaps in the trgdaystem. The negotiations culminated in the
1979 Agreement on Government Procurement that eshtérto force in 1981, and an
amended version came into effect in 1988. This eagent included an undertaking to
continue negotiations to expand its limited coveréig terms of both entities and types of
procurement). The negotiations continued through WTO Committee on Government

Procurement, culminating in the 1994 Government@ement Agreement (GPAY!

Phttp://www.uncitral.org/uncitral/uncitral_texts/grerement_infrastructure/2011Model.html accessed  on
1/6/2013

*%caroline Nicholas (2011)24 - Work of UNCITRAL on government procurementppse, objectives and
complementarity with the work of the WT@3. 746-772, Cambridge University Press at
http://ebooks.cambridge.org/chapter.jsf?bid=CBO%23®77015&cid=CB09780511977015A042cessed
29/3/2013

180 European Bank for Reconstruction and Developn2®it {): Public Procurementavailable at
http://www.ppi-ebrd-uncitral.com/index.php/en/umaitmodel-lawaccessed on 29/3/2013

1% 1bid note 159
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The first WTO Ministerial Conference held in Deceanld996 at Singapore gave a mandate
to seek a multilateral agreement on transparengpiernment procuremetftAccordingly,
WTO set up a Working Group on Transparency in Gowvent Procurement. The Doha
Ministerial Conference took the decision to buildtbe progress made in the Working Group
on Transparency in Government Procurement by thme tand to take into account
participants’ development priorities, especiallpsbh of least-developed country participants.
Negotiations were limited to the transparency aispaad were not meant to restrict the scope

for countries to give preferences to domestic sepgnd supplier®?

The principle of transparency is expressly reflddtethe provisions of the GPA? In order

to enhance transparency, the GPA requires thosatreesithat are not bound by it to create
transparency in their own contract awards. Thighi®ugh disclosure of the terms and
conditions, including any deviations from compegtitendering procedures or access to
challenge procedurég’ The transparency requirements entail: First apglyhe guidelines
on technical specification$® secondly publishing the procurement notices aiairg
information on the subject matter of the contréicg time-limits set for the submission of
tenders and lastly the addresses from which doctsmetating to the contracts may be
requested®'The notice must be published in an official langag the WTO"®® The final

requirement is an indication of the terms and domaé under which tenders shall be

162 B Bhattacharyya Dean, Indian Institute of Forelgade March 2003ransparency In Government
Procurement In The Context Of The Doha DevelopmAgend®&ew Delhi at 1-2 available at
\l/\é\évw.networkideas.org/feathm/sepZOOS/gov_proc.pdf
Ibid
%% Ibid note 149, Article XVII.
185 |bid Article XVII(1)
198 hid Article V
57 bid Article I1X(8)
188 |bid Article 1X(8)
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entertained from suppliers situated in countriegi€ato this Agreement. The transparency
clause further calls for commitment from the Goveents that are not Parties to the GPA to

ensure that their procurement regulations are pialie’®®

Further transparency elements are reflected inr giitmisions governing different processes
under the GPA. The first provision relates to terdiscumentation. The GPA stipulates that
tender documentation must in general contain &kmation necessary to permit suppliers to
submit responsive tenderS.Secondly in order to be considered for the awéra contract,
the GPA requirement is that the tender must, atithe of opening, conform to the essential
requirements of the notices or tender documentaimh be from a supplier that complies
with the conditions for participatiot* Thirdly, the award is supposed to be to the tendere
who has been determined to be fully capable of takieg the contract. The tenderer should
either be the lowest tender or the most advantagender that complies with the terms of
the specific criteria set forth in the notices ender documentatiori The GPA emphasizes
that awards must be made in accordance with therieriand essential requirements specified

in the tender documentatiof®

A redress mechanism is part and parcel of a traespaublic procurement system. The GPA
makes provision for a mechanism for firms to udbdly consider that there has been a breach

of its provisions-"* The GPA requires each party to establish a praeedhereby a supplier

189 1bid Article XV(1) (c)
170 bid Article XII (2)

1 1bid Article XIII (4)(a)
172 1bid Article X1I (4)(b)
173 |bid Article X111 (4)(c)
1 |bid Article XX
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has a right of challenge to an independent doméstianal'™ The challenge procedures
should be non-discriminatory, timely, transparentl &ffective and should be available to

suppliers who have, or have had, an inter@st.

To secure the principle of transparency, the GPA sat the fundamental principle of non-
discrimination'’’In the context of GPA, non-discrimination ensurdsatt access to
procurement is available to foreign products, smwiand suppliers. First, a GPA Party must
provide “no less favourable” treatment to produaistvices and suppliers of other GPA
Parties than the treatment it provides to domesbducts, services or suppliers. In addition,
a GPA party must treat the products, services pplgrs of a fellow GPA Party no less
favourably than the treatment accorded to any oBBA Party (non-discrimination as
between foreign GPA PartieSfThis provision is particularly unpopular to devetup
countries that seek to protect their local suppliditor example the PPDA specifies the

threshold below which exclusive preference shaljiben to citizens of KenyH?

Furthermore, the GPA compels the Parties to enthatethe governmental entities do not
discriminate between local suppliers due to foremmnership or affiliation. Further,
discrimination between local entities on the badigountry of production or the goods or

services being supplied is prohibitéd. This provision gives the principle of non-

75 |bid Article XX(6)

178 Ibid Article XX(2)

177 |bid Article IlI

178 |bid Article 111(2)

19 Ibid note 8 Regulation 28
180 |bid Article IV
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discrimination a more effective application, astargets the individual actions of the

governmental entities, and precludes indirect disaation.

The GPA further places considerable emphasis oceproes for providing transparency of
laws, regulations, procedures and practices reggrdovernment procurement. There is a
general requirement to publish laws, regulationdigial decisions, administrative rulings of
general application and any procedures regardingrgment procurement covered by the
Agreement®
3.2  Transparency under the UNCITRAL Model Law on Procurement of Goods,
Construction and Services.
Achieving transparency in the procedures relatmgpublic procurement is one of the key
objectives of the UNCITRAL Model Law?UNCITRAL initiated reforms on the 1994
UNCITRAL Model Law on Public Procurement; howevee treform was not intended to be a
wholesale review®® This was intended to harmonise the model law tediesistent with the
United Nations Convention against Corruption (UNQAGd the GPA. For instance use of
terminologies. The emphasis was given on transpgrammpetition and objectivit?* The
reform resulted in the 2011 UNCITRAL Model Law omlffic Procurement, which was
adopted on July 1st 201% The Model Law embodies various provisions aimeerdtancing

transparency in public procurement. The provisioomprise for instance rules concerning

181 bid Article 111 (2)

182 See the preamble to the 2011 UNCITRAL Model LawPpacurement of Goods, Construction and Services
183 Caroline Nicholas UNCITRAL Secretariat Februaryl20presentation otRecent developments in the
context of the UNCITRAL Model Law on Public Procneat” at OECD Meeting of Leading Practitioners on
Public Procurement Paris, 11-12 February available
http://www.oecd.org/gov/ethics/Session%206_%20@aeéb20Nicholas UNCITRAL%200ECD%202013%20
%282%29.pdhccessed on 17/7/2013

%% |bid

185 European Bank for Reconstruction and Developn0it {): Public Procurementavailable at
http://www.ppi-ebrd-uncitral.com/index.php/en/umaitmodel-lawaccessed on 29/3/2013
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description of the subject matter of the procuremard the terms and conditions of the

procurement contract or framework agreent&ht.

The Model Law requires the pre-qualification or -petection documents to set out a
description of the subject matter of the procuremi&fMhe description of the subject matter of
the procurement may include specifications, plainawings, designs, requirements, testing
and test methods, packaging, marking or labelingpaformity certification, and symbols and
terminology*®*To the extent practicable, the description of theévject matter of the
procurement shall be objective, functional and gert&’ It shall set out the relevant
technical, quality and performance characteristtshat subject matter. There shall be no
requirement for or reference to a particular tradeor trade name, patent, design or type,
specific origin or producer unless there is no isightly precise or intelligible way of
describing the characteristics of the subject maifethe procurement and provided that

words such as “or equivalent” are includéy.

The Model Law requires the procuring entity to sat in the solicitation documents the
detailed description of the subject matter of thecprement that it will use in the examination
of submissions, including the minimum requiremeahtg submissions must meet in order to
be considered responsive and the manner in whigbetiminimum requirements are to be

applied**’Rules concerning evaluation criteria and procedudesnonstrate the high

1% |bid note 148 Article 10(1)
187 |bid Article 10(1)(a)

188 |bid Article 10(3)

189 |bid Article 10 (4)

190 pid

91 |bid Article 10(1)(b)
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transparency standards in the model law. It igjairement that evaluation criteria shall relate
to the subject matter of the procuremEAfTo the extent practicable, all non-price evaluatio
criteria shall be objective, quantifiable and esgel in monetary termi& The tender
documents are supposed to set out: Firstly whether successful submission will be
ascertained on the basis of price or price andrathteria; secondly all evaluation criteria
including price as modified by any preference;dlyirthe relative weights of all evaluation
criteria, except where the procurement is condubterequest for proposals with dialogue, in
which case the procuring entity may list all evélma criteria in descending order of

importance; lastly the manner of application of ¢higeria in the evaluation procedure.

In evaluating submissions and determining the essfal submission, the procuring entity
shall use only those criteria and procedures tleate hbeen set out in the solicitation
documents and shall apply those criteria and pruresdn the manner that has been disclosed
in those solicitation document¥’ The effect of the foregoing provision is that mitezion or

procedure can be used if it has not been disclostiak tender document.

Further transparency provisions are on the rules@ming the manner, place and deadline
for presenting applications to pre-qualify or apations for pre-selection or for presenting
submissions? Others relate to exclusions of a supplier or catrafrom the procurement

proceedings on the grounds of inducements from singplier or contractor, an unfair

9bid Article 11 (1)
93bid Article 11 (4)
194 |bid Article 10 (6)
195 |bid Article 14
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competitive advantage or conflicts of inter€8n addition, there are rules on the methods of
procurement?The methods include open tenderifiy, restricted tendering request for
guotations, request for proposals without negatmtitwo-stage tendering, request for
proposals with dialogue, request for proposals wibmsecutive negotiations, competitive
negotiations, electronic reverse auction and sisglece procurement. The model law also
provides for dispute resolution by way of applioatfor review before an independent body.
A supplier or contractor may apply to the indepsrtdoody for review of a decision or an
action taken by the procuring entity in the procoeat proceedings, or of the failure of the
procuring entity to issue a decision under the \ahin the time limits prescribed in that

article1°°

3.3 Conclusion

As discussed in this chapter, both the GPA and Muelel law provides for minimum
standards regarding national procurement proce3$esse are intended to ensure that the
Parties' procurements are carried out in a traespand competitive manner that does not
discriminate against the suppliers of other Parfié® Government of Kenya undertook legal
reforms in public procurement regulation which culated to the enactment of the Public
Procurement and Disposals Act no. 3 of 2005 andPhielic Procurement and Disposals
Regulations, 2006. These legal reforms were largelged by international standards of
regulation under the UNCITRAL Model Law and the GRRubsequent legislative reforms

have been undertaken through promulgation of thes@ation of Kenya, 2010. The Kenya

1% |hid Article 21

97 |bid Article 27

198t is worth noting however that except as otheewisovided for in articles 29 to 31 of the Modelt,a
procuring entity shall conduct procurement by mearegpen tendering.

199 bid Article 67
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government has adopted a constitutional approagbubdic procurement. This is evident
through incorporation of express provisions on fmuplocuremerifn the Constitution of
Kenya, 2010. Other reinforcing provisions in Cotgitbn were discussed in chapter two. An
example is the right of access to informati®hAmendments to the PPDA and PPDR to align
with the 2010 Constitution will enhance greatensg@arency in the public tender process and
give effect to the provisions on international bpsictice envisaged under the Model Law

and the GPA.

2001hid note 6 Article 227
201 1hid Article 35
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CHAPTER FOUR: DATA ANALYSIS AND FINDINGS

4.0 Introduction

This chapter presents the qualitative data analydiscusses the findings and draws
conclusions. The perception of transparency lewelthe public procurement was deduced
from primary data collected from interviews. Thé&ehviews were conducted with officials at
the Public Procurement Oversight Authority, offeef procuring entities in the water sector,
procurement consultants, procurement lawyers apgligus to public procuring entities. The
findings are categorized under different themeatirgy to the process of awarding public

tenders. The findings will inform the verificatiah the research hypotheses.

For purposes of presentation of the data, respaadeve been classified into three broad
categories. The first one is for public officialke second is for suppliers and the third one is
for procurement experts. This is because the respdmom the respondents on different
guestions was largely informed by their respechaekgrounds and the point of interaction

with the public tender process.

4.1  Tender specifications

This category concerns determination of tender iBpattons and how it impacts on the
transparency levels in awarding public tenderse destion posed to the respondents was to
establish how tender specifications are determingatactice within public institutions and
who is entrusted with the responsibility to deterensuch tender specifications. From the
data, a majority of the interviewees felt that ¢hex room for manipulation and discretion in

determining tender specification to suit a partacuenderer. However some were of the view
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that tender specifications will not necessarilyeefftransparency levels, they expressed
satisfaction that the law is adequate on this dspéajority of the respondents expressed
their concerns that discretion in designing tergpecifications hampers transparency in the

tender process.

Some of the responses were as follows: Procurimgies always prepare the tender
specifications, however tender specifications &eved to suit a particular bidd&¥ It is the
responsibility of user departments to prepare $igatibns?°® Tender specifications can be
manipulated to favour a specific tenderer despit laws being in plac@Users do not
necessarily determine specifications to suit amgées, the law provides other requirements
that enable the most suitable tenderer to be awaitte tendef®The Model Law requires
that to the extent practicable, the descriptiothefsubject matter of the procurement shall be

objective, functional and genefi® This is geared towards ensuring clarity and remgvi

ambiguity. In addition this provision serves to mate fair competition among bidders.

4.2 Method of procurement

This category concerns the choice of method ofymeent. The respondents were required
to share their experiences as to who determinesnét@od of procurement and how the

choice impacts on the transparency levels in awgrgublic tenders. From the data, majority
of the respondents felt that there is discretiothivithe law to the extent that a procuring

entity has the liberty to choose the available m@shof procurement. To them this creates

292 Anonymous(2013), opinion of a supplier in pubbicat public institution during interview.
203 Anonymous(2013), opinion of a supplier in pubbicat public institution during interview.
204 Anonymous(2013), opinion by a procurement expering) interview during interview.
205 Anonymous(2013), opinion of a public official éhg interview.

208 |id note 148 Article 10 (4)
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opaqueness and elimination of competition. RespasdiEom the regulator were however
categorical that open tender is the primary metbioprocurement and those other methods
for example direct procurement and restricted teade secondary. Some respondents were
of the view that there is discretion in the laveltsvhen it gives other options on methods of
procurement. Consequently a procuring entity woll commit an offence by using any of the

methods since they are provided for in the falv.

Other responses on the method of procurement weréollows: Where suppliers are
prequalified, a minimum of three quotations areurex however there is no way of
ascertaining how the three were arrived at. Praguetity officials have discretidfi®Open
tender is the preferred method of procurements inbre transparent as there is minimal
discretion?® The method of procurement is also determined leydhss of the procuring
entity and the threshold matrix under the PPE&he views of the respondents pointed out
that there is discretion in the law itself on cleoiof the method of procurement. This
discretion is likely to be abused to manipulate phélic tender process. On the other hand,
however flexibility in choosing alternative methodtk procurement is to cater for special
circumstances like emergency situations. To thid trere is need for proper checks to

ensure that the decision to use alternative methmfdrocurement is not to avoid

competition.

297 Anonymous (2013), opinion by a procurement exgering interview during interview
298 Anonymous(2013), opinion of a supplier in pubbicat public institution during interview.
209 Anonymous(2013), opinion of a public official dogi interview.

219 Anonymous(2013), opinion of a public official dogi interview.
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The Model Law contains general rules applicablthéoselection of a procurement metfiod.
Under this law, open tendering is the preferrechmeof procuremerft:? However procuring
entities may use a method of procurement other ¢tipam tendering only in accordance with
its provisions’**This is to accommodate the circumstances of theupemnent concerned and
must seek to maximize competition to the extenttrable’*The Model Law makes it
mandatory for the procuring entity that uses aera#itive method of procurement, to include
a statement of the reasons and circumstances upmh W relied to justify the use of that

method?*®

4.3  Availability of information required to prepare bids

Under this category, respondents were asked whétieemformation given to prospective
tenderers is sufficient for them to prepare andnsulyesponsive bids. All respondents
indicated that the information in the tender docaotsavas adequate to enable submission of
responsive bids. However some concerns emergedaas®to the tender documents where
some expressed concern that it was unfair to paectize tender documents before making
the decision to participate in the tender. To th#m,tender documents should be available

free of charge for perusal to enhance transparency.

Some respondents proposed that there should bHedlise of the budget to enable tenderers
to submit reasonable bid¥ The Model Law embodies rules concerning estimatibthe

value of procurementt requires that in estimating the value of procoeat, the procuring

! Ibid note 148 Article 28

212 |hid Article 28(1)

13 |hid Articles 29 to 31

24 bid

213 |bid note 148 Article 28(3)

216 Anonymous(2013), opinion of a supplier in publicatpublic institution during interview.
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entity should include the estimated maximum totalug of all procurement contracts
envisaged under a framework agreement. The estimsahiould be over the entire duration of

the agreement, taking into account all forms ofureratior’*’

The following responses were received: For the s#kansparency, prospective bidders
should be allowed to interrogate the tender docusnenknow the requirements before they
buy the tender documents; the tenderer must bugdbement to know the requirements only
the tenderers who eventually submit their bids oughpay**®*Tender documents contain
adequate information to enable a prospective temderparticipate in the tender procéss.
The law adequately provides for information reqdite prepare responsive bitfS. The
Model Law requires the procuring entity to set muthe solicitation documents the detailed
description of the subject matter of the procurentbat it will use in the examination of
submissions, including the minimum requirements$ swomissions must meet in order to be
considered responsive and the manner in which tmosemum requirements are to be

221
d:

applie

4.4  Transparency and objectivity of tender evaluabn criteria

This category sought to determine transparencyadjekctivity of tender evaluation criteria.
Concerns emerged from respondents that the tendeess is solely managed by the
procuring entity right from determining tender gfieations. Further that the tender

evaluation report is an internal document of thecpring entity hence there was no

27 |bid note 148 Article 12 (2)

218 Anonymous(2013), opinion of a supplier in pubbicat public institution during interview.

219 Anonymous(2013), views of suppliers, public offilsi and procurement experts during interview.
220 Anonymous(2013), opinion of a public official dugimterview.
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transparency”?. This in their view was opaqueness as there wasam for independent
input as to what the evaluation criteria should B&gom the study it emerged that several
complaints pointing to lack of objectivity of thiender evaluation criteria are filed at the
PPOA and that request for reviews emanating framaspect are filed at the PPARB The
respondents therefore felt that the evaluatiomigatare not always transparent and objective.
Thus there is lack of transparency attributablentm-objective evaluation criteria. The
respondents proposed that the evaluation repouldh® made available to loosing tenderers
224

for scrutiny=”” The Model law requires that to the extent pratiieathe description of the

subject matter of the procurement shall be objecfinctional and generfé®

4.5 Compliance with tender evaluation criteria

In order to determine transparency standards mdesf compliance with tender evaluation

criteria, respondents were asked whether the pesrdeed tender evaluation criteria are

strictly adhered to during tender evaluation. Soraspondents felt that generally the

evaluation criteria are not always applied. Othedscated that it was not possible to establish
whether evaluation was done as per the predetednaniteria since the evaluation reports are
never availed to tenders for perusal. Some expiessecern that some evaluators are not
competent and may not understand what they areceegpé¢o do also that tenderers on the
other hand may be ignorant and may not make thessament. Interviewees particularly

consultants and officials from PPOA pointed outtttiee procurement audits undertaken
PPOA have established that instances of deviatmmn the predetermined evaluation criteria

are rampant. Some of the views are as follows: €mmot establish whether evaluation was

222 Anonymous(2013), opinions of a suppliers and preciant experts.
223 Anonymous(2013), opinions of procurement experts@ublic officials.
224 Anonymous(2013), opinions of a suppliers and precwant experts.
225 |bid note 148 Article 10 (4)
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done as per the predetermined criteria since thaduation report is never availed for
perusaf?® Where the criteria for evaluation are not objestiv is impossible to gauge
compliance since tenderers and even some evaluataysnot understand what they are
expected to do. From the procurement audits PPQAektablished that there is some level of
deviation from the predetermined evaluation cr@&ff The Model law makes it mandatory
that during tender evaluation, a procuring entitystnuse only those criteria and procedures
that have been set out in the solicitation docustéhfThose criteria and procedures must be

applied in the manner that has been disclosedisetlolicitation documents’

4.6 Discretionary rejection or acceptance of bids

The question as to whether there are instancessofetionary rejection of bids below a
threshold, or the discretionary acceptance of aMbith fails to meet a threshold during both
the evaluation stage or tender committee stage avesvered in the affirmative. The
respondents however pointed out that this occueremas attributable to corruption and
conflict of interest situations but not the inadagy of the procurement laws which in their

view provides adequate checks. Some of the views a®follows:

There are instances where tender evaluators amgrt@ommittees exercise discretion not
necessarily supported by law to reject tenderswioatld have qualified or accept tenders that
do not qualify; this is because of vested inter€se procurement laws that govern the public

tender process must be strictly complied with toidwiscretion that is not anchored in

226 Anonymous(2013), opinion of a supplier in publicatpublic institution during interview.
227 Anonymous(2013), opinion of a procurement experirdpinterview.

228 |bid note 148 Article 10 (6)
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law.2*® Provisions of the Model law compelling procuringtifes to use pre-determined
criteria and procedures that have been set outdnsolicitation documerftS8are aimed at

eliminating discretion.

4.7 Exercise of discretion in a non-transparent maner by officers of procuring entities
Under this category the question paused was wheliege are instances where there is
discretionary rejection of bids below a threshadd,the discretionary acceptance of a bid
which fails to meet a threshold. Respondents pdiotg instances of abuse of discretion by
officers of procuring entities. For instance thegidsthat some procuring entity officers
exercise discretion in a non-transparent mannechimosing the method of procurement
especially direct procuremefit Some split tenders to benefit from discretion unidev
value procurements® Some respondents were of the view that there wasghole in the
law allowing abuse of discretion. This arises whanef executive officers personally appoint
members of tender committees and evaluation comesittthere is no guarantee that he will
not appoint people to advance his/her interestiimvithe committee$**The Model Law
requires a code of conduct for officers or empl@ye€ procuring entities to be enactéd.
The code of conduct shall address, inter alia, ghevention of conflicts of interest in
procurement and, where appropriate, measures tolategmatters regarding personnel

responsible for procurement, such as declaratidnsterest in particular procurements,

230 Anonymous(2013), opinions of public officials.

23t |bid note 148, Article 10 (6)

232 Anonymous(2013), opinion of a supplier in publicat@ublic institution during interview.
233 Anonymous(2013), opinions of public officials.

234 Anonymous(2013), opinion of public officials angecurement expert during interview.
“bid note 148, Article 26
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screening procedures and training requirements. cige of conduct so enacted shall be

promptly made accessible to the public and systeaist maintained>°

4.8 Bid rigging

The question as to whether there was bid rigging gemerally answered in the affirmative by
all respondents. Thefglt that the law does not offer stiff penaltiesteter public officials and
suppliers who engage in corruption through bidingg They called for punitive sentences to
be meted against corrupt individua®iblic officers and suppliers alike perpetratermding
through soliciting bribes and giving bribes or teee sneaking in documents after the
deadlines*'Pre-bid rigging happens where public officers dieulinformation that will
favour a specific supplier to win the tender likgesifications tailor made to suit a certain
supplier*® The Model Law already includes an anti-corruptimovision, which describe
how the procurement process itself should expunge c@rruption. The provision covers
exclusion of a supplier or contractor from the pmement proceedings on the grounds of

inducements from the supplier or contractor, araurdompetitive advantage or conflicts of

interest?>®

The Model law provides that a procuring entity sleaktlude a supplier or contractor from the
procurement proceedings if: First the supplier ontactor offers, gives to any current or
former employee of the procuring entity or othevgrmmental authority a gratuity in any

form. This includes an offer of employment or anlies thing of service or value, so as to

236 [|h;

Ibid
237 Anonymous(2013), opinion of procurement expertsrpinterview.
238 Anonymous(2013), opinion of procurement expertsrdpinterview.
23 |bid note 148, Article 21
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influence the procuring entity in connection withetprocurement proceedintg$Secondly

the supplier or contractor has an unfair compeatitadvantage or a conflict of interest in
violation of provisions of law of this Stat&'Any decision to exclude a supplier or contractor
from the procurement proceedings under and theonsathere for shall be included in the
record of the procurement proceedings and promptisnmunicated to the supplier or

contractor concernetd?

4.9 Compliance with the law governing the publicender process

Under this category respondemere asked to give their opinion as to whether |tdve
governing the public tender process strictly coetgpliwith and to state reasons for their
response. Majority of the respondents observedttigae were challenges with enforcement
of the procurement law due to diverse reasons antiogim corruption, conflict of interest,
political interference and poor planning among A& Some pointed out non-compliance
with the procurement law on the strength of the benof complaints forwarded cases filed
for review, at the PPARB. Respondents from PPOAcatdd that from the authority’s
website, an average of 60 reviews were filed eyegr between 2007 and the time of the
interview. Some pointed out that from the numbercomplaints forwarded to PPOA and
cases filed for review; it was discernible that & is not strictly complied with. From the
PPOA website, an average of 60 reviews are fileyeyear since 2007** Further, from the

PPOA procurement audits most of the procuring iestiscore 65% and below, this is an

249 bid note 148, Article 21(1)(a)

241 |bid, Article 21(1)(b)

242 |bid, Article 21(2)

243 Anonymous(2013), opinion of public officials andbpurement experts during interview.
244 Anonymous(2013), opinion of public officials andpurement experts during interview.
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indicator of non-compliance with the procurement.f&>Strict enforcement of the law will
enhance transparency in public procurement; thelaggy must enforce this requireméfit.
4.10 How can transparency in the process leading aaward of public tenders be
enhanced?
Respondents were asked to give proposals on emgatransparency in the award of public
tenders. They were to bear in mind the importarfceamsparency to ensuring fairness in
public procurement. Some respondents proposedtiiegthening of institutional structures
to provide checks and balances to ensure compliantte procurement laws is a must
particularly the auditor and legal advisors withogoknowledge in procurement law and
practices*’ Some proposed regular training of public officensd suppliers tocreate
awareness on the transparency requirements urgléavih Others felt that prequalification of
suppliers should be public such that procuringtiestshould publish their lists of prequalified
suppliers. To others, enforcement of the law orad®lent of suppliers was unsatisfactory. In
this regard, they recommended strict enforcemerdefifarment provisions to deter errand
suppliers. They proposed that the law should alfowwdebarment at the procuring entity

level.

Proposals for stiff penalties to be imposed on iputdficers and suppliers who fail to comply
with the procurement laws were made including isgmment not just fines. Some

respondents proposed partnership with professiamstitutions like Kenya Institute of

245 Anonymous(2013), opinion of a public official dugiinterview.
246 Anonymous(2013), a procurement expert’s view thatrsight within institutions should be strengthene
247 Anonymous(2013), views of a pprocurement experindunterview.
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Supplies Management (KISM) for procurement profassis to enforce professional codes

of conduct to promote integrity of procurement cdfis.

4.11 Conclusion

This chapter has presented the data analysis adthdis based on specific categories and
themes in a bid to answer the research questiotieedtudy. It has been established that the
general features and the contents of the PPDA aPDRPare fairly consistent with
internationally accepted standard legislative framd designed to promote public
procurement transparency. Generally the PPDA aridRP€ontain majority of the specific
elements of such laws covering such essential @mmen transparency including:
Procurement method; advertising rules and timetjitender documentation and technical
specifications; tender evaluation and award ceatesubmission, receipt and opening of
tenders; and complaints. However, there is the teeeview the legal framework on certain
public procurement processes to include some ngdsamsparency-enhancing provisions so

as to make the law more transparency assuring.
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CHAPTER FIVE: CONCLUSION AND SUGGESTIONS FOR REFORM

5.0 Introduction

This chapter concludes the study and makes suggeshr reform of the legal framework
governing the process leading to the award of puleinders. Verification of the research
hypothesis is covered in this chapter. A summarghefscope covered by preceding chapters
is as follows: Chapter one outlined two hypothesisthe study as follows: the first
hypothesis was that procurement laws in Kenya @maiddquate in ensuring transparency in
the public tender procurement processes. The sdogpathesis of the study was that abuse
of discretion by procuring entities is a kin to then-transparent processes in the award of
public tenders. Chapter two gave an outline of ldgal framework on transparency in
procurement in Kenya while chapter three addresssetsparency under two international
instruments namely the UNCITRAL Model Law on Prament of goods, construction and
services and the WTO’s Agreement on GovernmentuPeocent. In chapter four the data

collected from respondents was analysed and fisdofighe research were made.

This chapter makes conclusions based on the résdiatings and makes proposals for
reforms needed to enhance transparency in theggdeading to the award of public tenders
in Kenya. The recommendations on reform are largefgrmed by proposals made by
respondents as well as literature from other rebeas on the subject under study. The
recommendationare based on the various themes subjected to igagsh in the study to

address specific elements that will subsequentiye gise to greater transparency and

predictability of the legal framework governing theblic tender process.
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5.1 Suggestions for reform

Ensuring the relative stability, transparency, predility and certainty of the regulatory
framework applicable to public procurement is ohthe goals of the public procurement law
reforn?*®. The regulatory framework and implementing meassh®uld promote competition
and public confidence in the procurement procesisfaster and encourage participation of
the private sector as well as the public sectopriscurement proceedings. This study has
identified areas of weakness and lacunas in lawiamaractice and this has informed the

following suggestions for reform:

5.1.0 Alignment of the PPDA with the Constitution & Kenya 2010 and law
enforcement

This study revealed that there are very well pregaspecific laws and rules on public
procurement. However, they are frequently not casdplargely due to poor enforcement. It
was noted earlier on that at the time of this stildyPPDA and PPDR had not been amended
to embrace the provisions of the 2010 Constitutibhe Constitution of Kenya is the supreme
law of the Republic of Kenya that binds all pers@m&l all State organs at all levels and
requires every person to act in accordance witf? ithis study recommends a review of the
PPDA and the PPDR to align the public procurementtion with the Constitution. This will
ensure that all players in the public procuremanttim accordance with the Constitutional

threshold.

24%Reform of public procurement in transition econcsnand UNCITRAL Model Law: a permanent cycle.
Expert opinion by Samira Musayeva at http://www:gbid-uncitral.com
49 bid note 6, Article 2.
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The study also examined the institutional structfrpublic procurement in terms of dispute
resolution. It was established that the Public Brement Appeals Review Board is currently
based in Nairobi, this means that the dispute uéisnl forum is not accessible by aggrieved
bidders across the country. The Kenyan Constitujwarantees every person’s right to have
any dispute that can be resolved by the applicaifdaw decided in a fair and public hearing
before a court or, if appropriate, another independnd impartial tribunal or body’ The
Constitution further imposes responsibility on tretional government to ensure reasonable
access to its services in all parts of the Repubbcfar as it is appropriate to do so having
regard to the nature of the servicé.This study recommends that in line with this
Constitutional requirement the PPDA and PPDR shbel@mended to create review boards
within all the forty seven county governments. Tiv#l ensure the services of the review
board are accessed at the grass-root levels. Qaosthy transparency will be enhanced to
the extent that dissatisfied tenders affected agap processes will seek for redress within

reasonable distances.

This study further recommends that strict enforaeineé the Constitution, the PPDA, PPDR
and all other legislation related to procurement iiestance the Anti-Corruption and
Economic Crimes Act, Public Officer Ethics Act atit Penal Code should be done by all
institutions, authorities and public officers. Tleaforcement of these rules will ensure
integrity in the procurement process and make sieeafor public officials to renounce

corruption. Indeed the Constitution of Kenya 201fidde introduces principles on leadership

20 pid note 6, Article 50 (1)
251 1hid Article (6) (3)
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and integrity, which bind alholders of public officé>? In particular, it establishes the

principle that the authority assigned to a state@f is a public trust that must be exercised
in a manner that is consistent with the purposésadects of the Constitution and promotes
public confidence in the integrity of the office. dep in that direction would be to include
ethical standards in the legal framework specifycabdes of conduct in procurement. Such
codes of conduct will serve as an obstacle forgbeiunterests to interfere with those of the

government.

5.1.2 E-procurement

For public procurement to be acceptable to alledtalders it should be seen to be public,
transparent and objective. The law should promueeiktensive use of e-procurement as one
of the methods to prevent collusion with tendérérsn order to enhance transparency in the
entire procurement process and also specificalbdtiress concerns on accessibility of tender
documents, the PPDA should be amended to incog@uaivisions to make the public
procurement process to be in real-time recordedfepably through electronic means,
accessible to the public free of charge. There Ishba appropriate provisions designed to
encourage the use of e-Procurement methods. A pngcantity should whenever possible
publish tender documents free of charge on the upiog entity’s website, instead of

supplying the same by request only and for a fd® Jystem should be user friendly and

%2 |bid,Article 73 (1) (a)

?3rhe Public Procurement legislative framework shopivide an adequate level of transparency at
http://www.ppi-ebrd-uncitral.com/index.php/en/elmake-principles/transparency
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should be accompanied by constant trainings fon lpobcurement practitioners and bidders

alike.

5.1.3 Standard procedures for preparation of spedifations

The study sought to establish the perception onlementation and enforcement of the
procurement laws. From the findings, it is appatbat there is general non-compliance with
the law by procuring entities and suppliers. Tol agth issues regarding implementation of
the legal framework, PPOA should develop standardcemlures for preparation of
specifications for goods/service requirements, @tan criteria and terms of reference for

open tenders and direct procurements.

5.1.4 Method of procurement

The study has established that the law allows phoguentities to exercise discretion in
choosing the method of procurement. On this aspecggulation, interviewees submitted
that the freedom of choice as regards the methqaradurement hampers the objective of
transparency and that the safeguards provided hy Waere inadequate. This study
recommends amendment of the law to include addititayal requirements that alternative
methods of procurement such as direct procuremahtestricted tendering can be adopted
only where justified, fully explained, documentattaavailable for public review. This will
further enhance transparency and provide the medded checks against discretion by
procuring entities that seek to adopt alternativethmds of procurement in order to avoid

competition.
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5.1.5 Competency of evaluation teams

The study revealed that in some instances tendgu&wrs do not possess the requisite skills.
Evaluation of tenders must be carried out by aablytcompetent evaluation panel and in
accordance with the PPDA, the PPDR and above all Gonstitution to ensure equal
treatment, non-discrimination, and transparencyragrall bidders. This will ensure that the
PPDA and PPDR requirements to be met at evaluatidanders are adhered to. The study
has however established that in some cases temdkraon teams may not be competent
enough to undertake specific tender evaluations.rkcommended that capacity building for
tender evaluators should be enhanced through éwxeertgsainings on various tender
evaluations. Due to the enormous resources requtresilrecommended that the law should
be amended to empower the PPOA to establish aateérdming institute for evaluation of
diverse tenders. The trained evaluators should Heemtilized by all procuring entities to

enhance tender evaluation capacity.

Further it is also recommended that the law shdwtd amended to allow technically
competent independent experts and observers toModved in the evaluation process for
huge procurements of Kenya Shillings five hundretlion and over, to ensure transparency

and accountability for public resources.

5.1.6 Accessibility to evaluation reports
Transparencys built on the free flow of information. Processmstitutions and information
are directly accessible to those concerned witmthend enough information is provided to

understand and monitor them. The study revealddtibdaw does not make it mandatory for
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bidders to be furnished with the evaluation repgan request. This lowers the transparency
threshold making it difficult for unsuccessful betd to make informed decisions whether or

not to file reviews against procuring entities.

The Constitution of Kenya 2010 guarantees the rightevery person to freedom of
expression, which includes freedom to seek, reseivémparts information or ided¥'Every
citizen has the right of access to information heydthe State and by another person and
required for the exercise or protection of any righ fundamental freedoAi This study
therefore recommends that the law should be ametwletbke it mandatory for procuring
entities to furnish unsuccessful tenders with #eder evaluation reports for scrutiny. This

will go a long way to enhance transparency in eatabn of public tenders.

5.1.7 Conflict of interest

The study has established that award of publicaend prone to conflict of interest and
corruption resulting because of financial gainghea form of bribes. This is as a result of
solicitation by public officials or suppliers whedde to give bribes. On this aspect, some of
the respondents indicated that there is need ffferspenalties against the individuals
soliciting, receiving or those giving bribes. TherGtitution of Kenya, 2010 stipulates that
services provided by public officers need to bdlesd and based solely on the public
interest, demonstrated and remain accountablestpublic for their decisions and actions as
well as disciplined and committed to serve the peo This study recommends imposing of

more deterrent penalties against public officialgl auppliers who engage in corruption in

%4 |bid note 6, Articles 35 (1)and 33 (1)
2% |bid, Article 35 (1)
2% pid Article 73(2)

65



the course of awarding public tenders. In the aaissuppliers, decisions of debarment
proceedings must be published in newspapers witintopvide circulation and also on the
PPOA website. The law should provide that once detdaa supplier, contractor or service
provider is not allowed to participate in procurenprocesses with any other public entities

during the subsistence of the debarment order.

A further recommendation is that the PPDA should @ameended to include enacting
procurement codes of conduct. Enactment of proceinéicodes of conduct is an international
best practice; however the PPDA does not make gimvifor procurement codes of conduct.
The Model Law requires a code of conduct for officer employees of procuring entities to
be enacted’ The code of conduct shall address, inter alia,pfevention of conflicts of

interest in procurement and, where appropriate,sorea to regulate matters regarding
personnel responsible for procurement, such asagiins of interest in particular

procurements, screening procedures and trainingireegents. The codes of conduct will

enhance integrity of officials in procuring entgtiand curb corruption.

5.1.8 Public awareness

The study particularly procurement audits revedled procuring entities are opague to the
extent that bidders are not facilitated by the tawtrack public tender process particularly
after tender opening. This study recommends amendiwfethe law to allow bidders to
understand administrative processes; and havegihteto track administrative procedures that

involve them, and have insight into the rationad@ibd decisions that could affect them.

27 bid note 148, Article 26
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5.1.9 Debriefing

The study has established that evaluation of pubtiders is opaque to the extent that there is
no requirement in law for reports on evaluationtefders to be availed to unsuccessful
bidders, thus the law does not make express poovifgr debriefing. On this aspect, it is
recommended that debriefing should be incorporatetker government procurement policy
and the procurement laws. Debriefings should bevigedl to suppliers, upon request to
promote fairness, openness and transparency iprideirement process. Debriefing is the
process by which suppliers are given the resulth@fevaluation of their bid on competitive
procurements. This is in line with the Constituabmequirement on the right to access to

information under Article 35 of the Constitutionkénya.

5.2 Conclusion

This study was based on the assumption that pro@nelaws in Kenya are inadequate as
far as ensuring transparency in the public tendecysement processes is concerned. The
second assumption of the study was that abusesofation by procuring entities has led the
non-transparent processes in the award of pubfidetes. The study has reflected on the
progress that has been made towards more trans@ar@rcompetitive public procurement
through the PPDA and the PPDR. From a historicalvvpoint, the enactment of a specific
statute and regulations to govern public procurdmmeas a big milestone in the history of
public procurement regulation in Kenya. The gaihattwill flow from the subsequent
promulgation of the Constitution of Kenya 2010 whambraces a constitutional approach to
public procurement cannot be overemphasized. Afrarh the gap in provisions on

procurement codes of conduct, the Kenyan legal dmonk is generally in line with
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international best practice. This is as set ouh&n UNCITRAL model law and the WTO'’s

Agreement on Government Procurement. This is gfiicific reference to transparency in
the public tender process. Regarding the hypothafsiiss study, it has been established that
whereas transparency requirements are well embeddboh the provisions of the PPDA

and PPDR, in practice compliance to the law andejines is often not strictly adhered to by
the various players in the process leading to Wexra of public tenders. Thus the PPDA and
PPDR have not yet been fully implemented. It idéonoted however that extra legislative
measures have nevertheless been recommended ite gaater transparency in the public
tender process. This is particularly to align thecprement processes with the constitutional

provisions.

As regards discretion, the study revealed thaetieegenerally discretion within the law and
in practice. The very nature of discretion hasuhderlying opaqueness in the procurement
process hence compromising on the transparencyastds envisaged under the PPDA and
PPDR. One of the research questions was whetheprthasions of the Constitution of
Kenya 2010 on transparency should inform amendments the procurement laws in
Kenya? Throughout this study, the question has bhaswered in the affirmative. It has been
demonstrated that the Constitutional thresholdtfansparency in government operations
including public procurement is high. This mearat thhws on award of public tenders must
be reviewed to embrace the transparency standavisaged by the Constitution. This study
will hopefully serve as a reference material foliggomakers in an attempt to strategize to
improve the overall compliance level with the pabtirocurement law with regard to the

objective of promoting transparency.
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APPENDIX B—- INTERVIEW GUIDE

In order to measure transparency, the researchenthil interviewing public officials in
procuring entities, the Public Procurement Ovetsiglathority, suppliers to procuring

entities, and procurement experts comprising coastd and procurement lawyers.

The interview will take between fifteen to twentynutes per person. This will be sufficient
to obtain the necessary information to answer ¢isearch questions and eventually prove or
disprove the hypothesis.
The following open ended questions will form thaibaof the interview:
Part A
What is your occupation?
Are you in any way involved in the public procurarhprocess?
PartB
1. How are tender specifications determined in yogtitution and whose responsibility
is it to determine such tender specifications?
2. How is the method of procurement determined? Hoesdbe choice of method
impact on transparency?

3. Who determines the method of procurement, theaaydiscretion on choice?

4. Do you think that procuring entities make availatdall suppliers all the information
required to prepare a responsive bid i.e publicadiall of the information relating to
specifications of the product or service to be pred, quantity, time frame for

delivery, closing times and dates, where and hosutamit a bid and the evaluation
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10.

11.

12.

criteria). Given the importance of transparency ewsuring fairness in public

procurement, what information in your view shoudisclosed?

Are evaluation criteria for different procuremetrensparent and objective?

Is tender evaluation and awarding of contracts dgtrietly in accordance with the
criteria?

Are there instances where there is discretiongectien of bids below a threshold, or
the discretionary acceptance of a bid which falsnieet a threshold during both the
evaluation stage or tender committee stage?

Are there stages in the process leading to awandubfic tenders that you believe
allow procuring officials and procuring entities éxercise their discretion in a non-
transparent manner?

Are you aware of any incidences where bidders lcaneplained of bid —rigging?
What were the particulars of the complaints? Ofolf are a supplier, have you ever
filed a complaint against a particular award? Ifxd@t were the particulars?

In your view is the law governing the public tengeocess strictly complied with? If
not what are your reasons for stating so?

How can transparency in the process leading tocgaigpublic tenders be enhanced?

Is there any other information you would like teaose that | have not covered?
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