University of Nairobi

Institute of Diplomacy and International Studies

Dualist or Monist: Intricacies of Treaty Practice in Kenya

Kamau Mbugwa

(R50/68767/2011)

Supervisor;

Dr. Simon Kinyanjui

A Research Project submitted in partial fulfilment of the Degree of Master of Arts in

International Studies, October, 2013



TABLE OF CONTENTS

DECLARATION . . e e e e e e e e e e e e e e s [
ACKNOWLDGEMENT ...ttt it e e e e e e e e e e ee e
AB S T R A T . e Y
COPYRIGHT WARNING . ... e e e v
LIST OF ABBREVIATIONS . ... i e e e e e Vi
CHAPTER ONE: INTRODUCTION... ..ottt ee el
1.1. Problem Statement ... . ... e e 3
1.2. Research ODJECHIVES .......coiiii im0 3
1.3. Justification of the Study ..o WD
1.4, LItErature FEVIBW. .. ... et ittt e et e e e et e et e et e aeeieneaen a2 D)
LS. SUMMIAIY et e e e e e e e e e et et et e e 25
1.6. Theoretical Framework.............ccooii i e .20
1.7, HYPOINESIS. .. .e et e e e e e e e 27
1.8. Research Methodology..........ccuveiiiiiiiii i e e 28
1.9. Chapter OUtNe........oui i e 200, 28
CHAPTER TWO: THE NATURE OF KENYA'S TREATY PRACTICE BEFORE
AUGUST (2010)... .o e 31
CHAPTER THREE: THE NATURE OF KENYA'S TREATY PRACTIC E AFTER
AUGUST, 2010.....c i e aee e e 240

CHAPTER FOUR: AN EXAMINATION OF THE INTRICACIES OF KENYA’'S



TREATY PRACTICE AND THEIR IMPACT ON KENYA'S

DIPLOMACY AND FOREIGN POLICY ..o 59

CHAPTER FIVE: CONCLUSIONS AND RECOMMENDATIONS.................. ......66

BIBLIOGRAPHY .o 71



DECLARATION
I, Kamau Mbugwa hereby declare that this researcfeqt is my original work and has not been

presented for a degree in any other University.

KAMAU MBUGWA

This project has been submitted for examinatiot wiyy approval as University Supervisor;

DR. SIMON KINYANJUI



ACKNOWLEDGEMENTS

My most sincere and heartfelt appreciation goealltthose who in one way or another made it

possible for me to undertake and complete thisystud

My special gratitude goes to my wife and childremwhom | have dedicated the study, for
allowing me time away to carry out research anddimning family activities seamlessly during
my absence. They were truly an unending sourcdreh@h and inspiration during the entire

research period.

Last but not least, my gratitude goes to my sugeryiDr. Simon Kinyanjui for his valuable

comments and guidance which served to make thik passible.



DEDICATION
| dedicate this study to my dear wife, Charity Wianand to our two beautiful children; Wanijiku
Kamau and Mbugwa Kamau. They are truly the emboxiiro€ enduring love and have been a

source of motivation and inspiration to me throogh the study period.

| also dedicate this study to my late parents Jddbngwa Mwatha and Lucy Wanjiku Mbugwa

who, though now departed, have remained a trueceamfrencouragement. Their undying bond

has continued to urge me on in my academic cuyiosit



ABSTRACT

There are two main schools of thought regardingréfetionship between international law
and municipal law. On the one hand is the monsbt which argues that both international law
and municipal law regimes belong to the same legatem. On the other hand is the dualist
theory that views international law and municipalvlas two independent legal systems. The
Independence Constitution did not contain any esgaovisions on the relationship between
international law and the municipal law of KenydeTConstitution of Kenya (2010) provides
that he general rules of international law form parthe law of Kenya.

This scenario has necessitated the need for an iextom of Kenya's stand on the
relationship between its municipal law and inteioral law. While some authors have
concluded that the Constitution of Kenya (2010) ¢tr@sited a shift from the old dualist practice
to a monist one, others have maintained that @sigions do not clearly define Kenya as being
either dualist or monist. The problem of the stiglthe need to investigate the real meaning of
the constitutional and legal framework relatinghe treaty practice of Kenya.

The study analyses Kenya's treaty practice fronemahdence to date. It outlines the relevant
constitutional and legal provisions and looks atpblicy framework relating to treaty practice to
establish the parameters of treaty practice in Keityalso discusses the different approaches to
treaty practice exhibited by the different admirsisbns and analyses the policy governing treaty
practice in Kenya over the said period. The studyher examines the complexities that arise
from the treaty practice and their impact on Kesygiplomacy and foreign policy.

The study utilizes relevant treaty practice expergs of the United States of America to
highlight those intricacies of treaty practice iernga. Finally, drawing from the discussions, the
study concludes that Article 2 (6) of the Consttntdoes not unequivocally make Kenya a
monist state with respect to treaty practice. latodes that Kenya's current treaty practice is a
hybrid of both dualism and monism.

Further, the study finds that the existing policgniework is insufficient to address the
intricate nature of treaty practice in Kenya. Thadyg also finds that the diplomacy and foreign
policy of Kenya has suffered and will continue to sb in the absence of a coherent policy
framework governing her treaty practice. In conidaosthe study proposes that a definition of
Kenya's treaty practice as being either monistualigdt is not overly as important as the need to
align that practice with her diplomacy and forepplicy.
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CHAPTER ONE
INTRODUCTION
The Constitution of Kenya at independehdereinafter referred to as the Independence
Constitution, did not contain any express provisiam the relationship between international
law and municipal law in Kenya. The Constitutio®1P) of Kenya hereinafter referred to as the
Constitution (2010) provides that,
The Constitution is the supreme law of the Repudniid binds all persons and all
State organs at both levels of government. Thergenges of international law
shall form part of the law of Kenya. Any treaty @nvention ratified by Kenya
shall form part of the law of Kenya under this Qitngion.
As a general rule of international law, if a statetravenes a stipulation of international
law, it cannot justify itself by referring to it®thestic legal situatidn
There are two main schools of thought on the @hstiip between international law and
municipal law. One is the monist school which takegnitary view of law as a whole and is
opposed to a strict divisiBrbetween international law and municipal law. Mémisee both

international law and municipal law regimes as bging to the same legal system. Under

! The Independence Constitution applied in Kenyaesthe country’s independence in 1963. Apart from
amendments from time to time, this Constitutionaérad in place until promulgation of the Constiuti
(2010) on 27 August, 2010.

*The Constitution (2010) ,was promulgated off 2ugust, 2010..

% |bid, the Constitution, Articles 2(5) and 2(6).

* Shaw, M.N. International Law,6" ed. (Cambridge: Cambridge University Press, 2Q0B33.

® Ibid, Shaw, p.131.



monism, treaties are automatically incorporated imunicipal law, and become bindfhgpon
ratification.

The other is the dualist school which views thatiehship between international law and
municipal law as one where each belongs to a diftefegal system and cannot affect, or
overrule the othér The dualist perspective requires that internaiidew must be transformed
into municipal law through domestic legislation.eTtransformation of treaties into municipal
law would therefore entail localization by makitgn part of the statutes of the coufitry

Dualists, like monists accept that there is no [@wmbabout customary international law
being incorporated in municipal law. They arguettlBame treaties such as the Vienna
Convention on Diplomatic Relations (VCDR)odify existing customary law and in such case,
the treaty is binding on all states not becauss & treaty, but because it reproduces rules of
customary international law which, as such, wereaaly binding on statésThey however take
issue with the doctrine of incorporation for treatt.

The provisions of the Constitution (2010) on thiattenship between international law and

municipal law were seemingly intended to clear gngy areas on Kenya’s treaty practice that

® Mwagiru, M., From Dualism to Monism: The StructureRevolution in Kenya’s Constitutional Treaty
Practice Journal of Language, Technology & EntrepreneursiipAfrica Vol. 3 No. 1, (2011) pp.144-
155:146.

" Op cit, Shaw, p. 131.

8 Op cit Mwagiru, p.146.

°Vienna Convention on Diplomatic Relations, 1961.

% Mwagiru, M., Diplomacy Documents, Methods and practi€enya: Institute of Diplomacy and
International Studies, 2004) pp.106.

1bid, Mwagiru, p.106



may have existed previously. The reality howeveygests that treaty practice is a complicated
process which can not be understood fully, merglgddtermining whether a country is dualist or
monist in that respect.

The aim of this study is to critically examine thature of treaty practice and policy
framework in Kenya under the Independence Constriuas well as under the Constitution
(2010). The mere existence of Constitutional priovis as well as a policy framework on treaty
practice cannot alone be relied upon to underdtamdull extent of treaty practice in Kenya.

In this light, the study will examine the intricasiof treaty practice in Kenya and how these
may impact on Kenya’'s diplomacy and foreign policfinally, this study will examine the
challenges arising from these intricacies and ma@mmendations and interventions that
would ameliorate those challenges..

1.1 PROBLEM STATEMENT

This study critically examines the nature of treptgctice and policy framework in Kenya
both under the Independence Constitution as walinaer the Constitution (2010). Further, the
study will examine the intricacies of treaty praetiand their impact on Kenya'’s diplomacy and
foreign policy. Finally, the study recommends im@artions that would be necessary to
ameliorate identified challenges concerning trga#ictice in Kenya.

1.2 RESEARCH OBJECTIVES
This study will have the following objectives:
1. To determine the nature of treaty practice provideder Article 2 (6) of the Constitution
(2010).
2. To determine the policy situation on Kenya’'s tregatactice under the Independence

Constitution as well as under the Constitution (%01



3. To determine what intricacies of treaty practicgsein Kenya and their impact on

Kenya’s diplomacy and foreign policy.

4. To establish what challenges are likely to be egpeed in Kenya's treaty practice and

to propose possible solutions.

1.3 JUSTIFICATION

The Constitution (2010) provides thatyy treaty or convention ratified by Kenya is dedme
to form part of the law of Kenyd. Some scholars have proposed that this provision has
converted Kenya from a dualist to a monist statiéh wegard to treaty practice. Other scholars
have cautioned that this Constitutional dispensamot a pure monist system because it leaves
room for the transformation of some treaties irtediiges before they can become operative as
law in Kenya.

There is need to investigate on the real meaninftitle 2 (6) of the Constitution (2010) in
light of the dualist and monist schools of thoudtelated to this, is the need to examine Kenya'’s
policy framework on treaty practice.

The study will examine what intricacies exist inrga’s treaty practice and the impact
these may have on Kenya'’s diplomacy and foreigmcpol Finally, the study will recommend
possible interventions to address the identifiedllenges concerning treaty practice in Kenya.
By highlighting the challenges and making recomnagiods thereof, the study will be charting a
way forward on what needs to be done to amelidre@mpact of those challenges on Kenya’s

diplomacy and foreign policy.

12 0p cit, the Constitution (2010), Article 2(6)



1.4 LITERATURE REVIEW

Introduction

This part will highlight and analyze the key pasits on the literature that is relevant to
this study. A summary outlining the gaps from titerature that the study aims to fill will also
be provided.
Literature

Ojwang’ in his paper presented during the draffingcess of the Constitution (2018)’
observes that the Independence Constitlitisaads like an ordinary legal docum@éntHe
further advances that this character of the Inddpece Constitution makes it, in almost every
respect, a juridical document and an instrumenthim operation of the conventional legal
proces’. He proposes that the Constitutional Review Corsimisconsiders whether or not the
Kenyan Constitution should be given a strongertisali characteéf. Mwagiru, in his Journal
article on Kenya'’s treaty practit®e states that under the independent Constitutiemyl was a

dualist state.

3 Ojwang’ J.B.,Constitutional Reform In Kenya: Basic Constitutibiissues and Concepté§Paper
submitted during technical seminar held by The @ri®n of Kenya Review Commission orf" 9 15"
), in Mombasa, pp.14-31.

4 Op cit, Independence Constitution.

> Op cit, Ojwang’, p.22

' Op cit, Ojwang’, p. 22

7 Op cit, Ojwang’, p. 22

18 Op cit, Mwagiru, From Dualism to Monism, pp 144-155:144,



The Rose Moraa caSewas decided under the Independence Constitutibe. mMain
issue for determination was whether section 24{3h@ Children’s Act was in violation of the
Constitution, International Conventions and Chariglr which Kenya is a signatory, as well as
the effect of such violation if at all. In dismisgithe application, the court stated that the géner
principle, in the absence of local legislation reiqg automatic domestication of a treaty, is that
a convention does not automatically become murlitgva unless by virtue of ratificatiéh On
this, the court cited Bangalore Principles 188Jhe court further noted that in common law
countries, where national law is clearly inconsistith international obligation, national courts
are obligated to give effect to national law.

The court distinguished that finding from the piosittaken by the Zambian High Court
in the Sarah Longwe ca$gto the effect that ratification of internationaktruments by a state,
without reservations, is clear testimony of thelimgness of the state to be bound by the
provisions of such a treaty. Consequently, the Zambligh Court held that as a result of such
willingness, a matter coming before the court feredmination where no local legislation was in
place, judicial notice of the relevant treaty ongention should be taken in the resolution of the

dispute at harfd.

9 Rose Moraa & Another-vs- Attorney General [2008]&8K

%% |bid, Rose Moraa case.

L The principles provide that, “It is within thegmer nature of the Judicial process and well st
Judicial functions for national courts to have megao international obligations which a country
undertakes- whether or not they have been incomgmriato domestic law-for the purposes of removing
ambiguity or uncertainty from national constitutipihegislation or common law.

2 High Court of Zambia, Sara Longwe-vs-Internatiaratels (1993) 4 LRC 221, per Musumali J.

% bid, Sara Longwe case



Article 2 (1) of the Constitution (2010) providésat the Constitution is the supreme law
of the countryArticle 2(6) thereof provides thatAhy treaty or convention ratified by Kenya
shall form part of the law of Kenya under this Ganson’. These Constitutional provisions do
not by themselves give a clear picture as to ttenaed treaty practice. The Constitution (2010)
contains a transitional clause which provides #iathe law in force immediately before the™27
August, 2010, would continues to apply and shoaddnstrued with the alterations, adoptions,
qualifications and exceptions necessary to briitdt conformity with the Constitutich

The Treaty Making and Ratification Act, 20%2hereinafter referred to as the Act, is the
sole Act of Parliament enacted to give effect ® pihovisions of Article 2(6) of the Constitution
(2010) and to provide the procedure for the making ratification of treaties and connected
purpose®. The Act, among other matters, offers a guidebnethe initiation, negotiation and
ratification of treaties. Section 3 thereof prowdihat the Act applies to treaties which are
concluded by Kenya after its commencement. It doashowever provide for what should
happen to treaties ratified before its enactment.

Mwagiru?’, discusses the resulting system of treaty practfter the promulgation of
the Constitution (2010). He observes that for ir& fime, Kenya’s treaty practice is enshrined

in the Constitutioff. He argues that this marks a shift from the oldlidtito monist practiéé

4 The Constitution (2010), Schedule 6, clause 7(1).

% The Treaty Making and Ratification Act, No. 452812

% bid, the Act, Preamble.

2" Op cit, Mwagiru, From Dualism to Monism: pp.144-155.
2 |bid, Mwagiru, p.144.

#|bid, Mwagiru, p.147.



The Omar Al Bashir Cad®represents the thinking of the High Court of Kenggarding
Kenya's treaty practice under the Constitution (R0An application for a provisional warrant
of arrest against Omar Al Bashir, the PresidenSoudlan, hereinafter referred to as Al Bashir,
was filed by the civil society organizations in Kanthrough the Kenya Section of the
International Commission of Jurists. The Applicatiurther sought orders to compel the
Kenyan Minister of State for Provincial Adminisiat, to effect the warrant of arrest if Al
Bashir set foot within Kenya. The application waséd on the fact that Kenya is a party to the
Rome statute, and that the International Crimes 2@08, was enacted partly to enable Kenya to
co-operate with the International Criminal Cou@@) established by the Rome Statute in the
performance of its functions.

The ICC had previously issued warrants of arrestiresy Al Bashit’. Despite the
existence of the international warrants, Al Bastad visited Kenya during the promulgation of
the Constitution (2010) and was not arrested aviged under the Rome Statute. It is
presumable that this decision by the executive Wwased on the need to maintain good
diplomatic relations between Kenya and Sudan.

In allowing the application, the court held thatriga’s obligations under the Rome

Statute are governed by customary international Wdch binds all states. The court further

¥Kenya Section of the International Commission afsls-vs- Attorney General & Another [2011]eKLR
*! |bid; the ICC had issued two sets of warrants. Theas issued on 4th March, 2009 and tfecghe

on 12" July, 2010. Subsequent to each warrant, the Ragistt the ICC] sent initial request on 6th
March, 2009 and later a supplementary request enJedy, 2010 respectively. These requested the co-
operation of all states parties to the Rome Stdtutarrest and surrender of Al Bashir should hdeat

on their respective territory.



noted that the duty to prosecute international esinmas developed intius cogen¥ and
customary international law.

The Court held that it had jurisdiction to issuernaats of arrest against any person who
is alleged to have committed a crime under the R8tatute, irrespective of their status.
The Court, issued warrants of arrest and dired¢teddlevant Minister to effect them

This case exposes the need for a framework to asaidlict of functions between the
various arms of government and to delineate howe#ah can or should go to act as a check
against the other.

The Vienna Convention on the Law of Treaties (VCETlefines a treaty as an
international agreement concluded between states

For an international agreement to be ‘governednitgrmational law’, Article 102 of the
United Nations (UN) Charter requires that the agreat must as soon as possible be registered
with the UN Secretariat and published by it. Unsegjied documents cannot be invoked before
any organ of the UN including the International @oof Justice (ICJ). This means that state
parties who desire that their agreement shouldeiagernational legal obligations, must have it

in written form and submit a copy thereof to the Bifd by so doing, they create a tréaty

% Black’s Law Dictionary, (8 edn),p.876: A mandatory or peremptory norm of gariaternational law
accepted and recognized by the international coritgnaa a norm from which no derogation is
permitted.

% Vienna Convention on the Law of Treaties (1969),

% Op cit VCLT,, Article 2(a)

% Berridge, G. R.Diplomacy: Theory and Practicéew York: Palgrave Macmillan, 2010) p. 68



Barston, in his book on Modern Diploma@yargues that while treaties are normally
written, oral exchanges and declarations may gise to binding international obligations.
Treaties can also be entered into between statésira@rnational organizations or between
international organizatios Some international instruments such as declastitw not always
create obligations. They may only be indicativepoficy and principles. Certain international
agreements are governed by national laws of otieeapartie¥’. He further enumerates the main
features that distinguish the various forms ofrimé¢ional agreements. Qreaties, he lists four
main forms in which treaties are concluded namdlgiween heads of state, interstate,
intergovernmental and international organizatio®ne or the other, of those ways in treaties
can be concluded will be chosen depending on hombelic or significant the treaty is
considered or because of Constitutional providibrige form does not affect the binding nature
of the commitment. He further notes that a treatyynbe concluded in both bilateral and
multilateral situations. The term treaty, he observis a matter of choice for the parties involved.

Barston further definesonventions as being mainly instruments of mukilak nature
which are law making or regulative. They are mgjoriegotiated under international
organizations, regional organizations and in digtm conferences where states and other

subjects of international law will be involved. TB@mmon problem affecting conventions is the

% Barston, R.PModern Diplomacy( New York: Longman Inc.,1988)

37 \lienna Convention on the Law of Treaties betweteS and International Organizations or between
international organisations

% Op cit, Barston. p. 903

%9 Op cit, Barston, p. 903.

9 Op cit, Barston p. 904.

10



requirement for ratification which causes delayhe entry of a convention into force. If they are
not widely ratified, they don’t become fully efféct.

Conventions can broadly be classified under caahifom@ conventions, institutive
conventions and regulative conventions. Some cdrorenlike the Law of the Sea Convention,
1982 somehow operate more like administrative lzantclassical international public law. This
is especially because they devolve power to intemnal organizations and diplomatic
conferences for further development of their legahciples. Other than being multilateral
instruments, conventions can also be concludecebg$of states, by states and by governments.

The book describesgreements as being less formal than treaties @ameentions. Their
subject matter can vary widely. Some create obbgatwhile others do not. They are less
comprehensive than treaties and conventions and sbbject matter is not necessarily of a
permanent nature. Broadly, they are concluded mtvgevernments rather than between states
or between heads of state. They can be concludeeebe departments of governments in two
countries.

Berridge, in his book on the Theory and practicdaflomacy”, concurs with Barston
when he argues that there are very many agreerttattare entered into by states that are not
necessarily submitted to the UN. He says that lhaiggeements between states are referred to as
treaties. Others, he says, may bear other namésasucharter, convention, declaration, and so
forth. Other agreements may occur through simplehamnge of correspondence, general
agreement, joint communiqué, memorandum of undeistg, and through joint minutes. In

reality, he explains, some of these are referredsttreaties even though they do not meet the

*1 Op cit, Berridge, p. 68

11



legal definition of a treaty. This may be becausthe historical meaning of treaties or due to the
importance of the agreement at h&nd

According to Lowé&®, whatever name one may give to an internationabeagent,
whether a treaty, a Convention, a Memorandum ofdustdnding or an exchange of notes and so
forth, is just a matter of style. All are to be smwered under the broad banner of ‘treaties’ and
that the law of treaties as largely codified by 1869 Convention on the law of treaties applies
to them all.

Lowe** advances that although any state may concludeagyirthere are other entities
that can make treaties as WelHe cites the examples where the British entertaitieaties with
African tribes and where Indian nations entered tnéaties with the United States. The book
further argues that in multilateral treaty makihNg;O’s and representatives of industry may be
involved in treaty negotiations where traditionadiyly government officials would be involved.

Barstori® explains thathe exchanges of notes are the most regularly and eftgrioyed
treaty instruments to record agreements betweenergments. This could be between
ambassadors or other relevant representativesenmimistry of foreign affairs or between
relevant government ministers/secretaries. If tregeaccepted by their counterparts from the

second country, they constitute an agreement. Nornexchange of notes is a bilateral practice

“2|bid, Berridge, p. 73

* Lowe, V.,International Law (U.K.: Oxford University Press, 2007),p.65.
**|bid, Lowe,p.65

*5|bid., Lowep. 65

*®Op cit, Barston, pp. 208

12



and does not require ratification as a general. flilee subject matter of exchange of notes is
essentially routine.

Barston says that it is not certain whether a dattan constitutes a treaty. Certain
declarations which have law making purposes ararlgi¢reaties. An example is the Barcelona
Declaration of 1921 which recognizes the right titag of state which has no sea-coast. Certain
declarations that are made at the conclusion oh&ecence by heads of government may contain
policy only and can raise problems in trying toigber whether they are treaties.

A treaty enters into force in such manner and upmh date as it may provide or as the
negotiating states may agfée Failing any such provision or agreement, a yrestters into
force as soon as consent to be bound by the thestybeen established for all the negotiating
states. When the consent of a state to be bourdit@aty is established on a date after the treaty
has come into force, the treaty enters into fomethat state on that date, unless the treaty
otherwise provide$,

Mwagiru in his book on diplomacy, methods and ficat’, discusses the nature and
importance of treaties. He advances that the iHabd treaty is an agreement between states
reflects its official diplomatic charact8rHe says that treaties emphasize the interdepeadsn

states. Mwagiru observes that various interesttatés are secured through treaties and bilateral

*"Op cit VCLT, Article 24 (1)

8 |bid, Article 24 (3)

%9 Mwagiru, M., Diplomacy Documents Methods and Prac{iKenya:Institute of Diplomacy and
International Studies, 2004) 111.

*%|bid, Mwagiru, p. 109.

13



agreements. Thirdly, those treaties emphasize one of thed&mmental principles under-
guarding international relations, namely, peacesfeftlement of disputés Fourthly, treaties
reflect and demonstrate that the world is madefupamplex cobweb of relationships between
and among states. He notes that treaty relati@araimportant aspect of diplomacy.

Ojwang? notes that the acts done by Kenyan representatiitesregard to treaty law
have implications on Kenya. Notably, the Vienna @ation takes judicial notice of Ministers
for Foreign Affairs, for purposes of performing alits relating to the conclusion of a tr&aty
The importance of a state to properly designategpewf conclusion is stressed by the provision
that an act relating to the conclusion of a trgesformed by a person who cannot be considered
under Article 7 as authorized to represent a dtatéhat purpose is without legal effect, unless
afterwards confirmed by that state.

In Cameroon v. Nigerfa, Nigeria contended that the Maroua Declaratiot3#5 signed
by the two heads of state was not valid as it hatdoren ratified. It was noted that Article 7(2)
of the VCLT provided that heads of state belongetihé group of persons who by virtue of their
functions and without having to produce full powerse considered as representing their

respective state.

*1|bid , Mwagiru, p.108.
*2|bid, Mwagiru,p. 108.
%3 Op cit, Ojwang’, pp.14-31
** Op cit, VCLT, Article 7 (2)

°|CJ Reports, 2002, pp. 303, 430.

14



Mwagiru*® notes that the Constitution of a state contaimsrties on the relationship
between domestic and international law. He emphbasilze importance for a state to have its
Constitution state clearly what the treaty practafea country will be, otherwise a lot of
confusion will arise. He observes that a countrhaut a clear treaty practice runs the risk of not
being trusted internationafly

Shaw® observes that dualism stresses that the ruleseo$ystems of international law
and municipal law exist separately and cannot paitpchave an effect on, or overrule, the other.
He further observes that where municipal legistagp@rmits the exercise of international law
rules, it does so on sufferance as it were, amadh isxample of the supreme authority of the state
within its own domestic jurisdiction, rather thahamy influence maintained by international law
within the internal spheré

Shaw observes that the opposite of dualism, is snenHe notes that monists are united
in accepting a unitary view of law as a whole arel@posed to the strict division posited by the
positivists®.

Adede, in his presentation paper on domesticaifdnternational obligatios, agrees

with Shaw, by advancing that dualism and monismtla@emajor approaches on domestic treaty

*5 Op cit, Mwagiru , From Dualism to Monism, p. 145.

*"|bid, Mwagiru, p.111

8 Op cit, Shaw, p.131.

*9bid, Shaw, p.131.

% bid, Shaw, p.131.

1 Adede, O.,‘Domestication of International Obligations (an Afast)’ (Paper submitted during

technical seminar held by The Constitution of KeRgview Commission, on 9th —")5pp.171-173.

15



practice. Adede classifies monism into, extreme isTan moderate monism and ambivalent
monism.

He argues that extreme monists are those statesew@onstitutions expressly provide
that certain treaties are directly applicable ie 8tate and that in such cases the treaties in
question are deemed superior to all laws, inclu@pgstitutional nornts.

Moderate monists, Adede says, are those statesew®osstitutions provide for direct
application of certain treaties , which may onlyé&a higher status than later legislation but not
superior to the Constitution.

Lastly, ambivalent monists he argues are thosesstahose practice classifies certain
treaties to be self executing and therefore diyegbblicable. The paper refers to a decision in an
ambivalent monist state which has ruled that actlireapplicable treaty has the same status as
municipal laws and statutes and that the latesiia prevails.

Adede further observes that even under a monis¢rsyshere is a distinction on how to
deal with self-executing and non-self executingties. He opines that the latter would require
both the approval of the legislature and the sulbbseigact of transformation, thus resulting into a
double parliamentary action in the treaty-makingcpss. Both monist and dualist processes get
to be applied on such one treaty.

Maniruzzaman, in his Journal article on state @m$ in contemporary international

law®®, observes that monists give little weight to tmeper law or applicable law notion based

®2|bid, Adede, p. 171.
% Maniruzzaman, A.F.M.!State Contracts in Contemporary International LMenist versus Dualist

ControversiesgJIL Vol 12 No.2, (2001) pp. 309-328
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on the doctrine of autonomy of the will of the pest’. This, he says, is principally because of
the supremacy of international law they maintaieranunicipal laW”.

He particularly notes the writings of one Judgeteguacht whom he as argues, went out
of the way to suggest a structural innovation ie ttontext of the relationship between
international law and municipal law.

Maniruzzaman says the suggestion by the said judgeeals the actual practice of
states, and is no less thde lege ferend® He is categorical that the structure of general
international law has not evolved to the extentoasutomatically accommodate the argument of
that judge about the relationship between inteonati law and municipal law, at least from the
strict monist standpoifit

Maniruzzaman further notes that:

According to the dualist theory, though the twotegss are distinct, application
of international law by way of incorporation or ieflormation in the municipal
law is only possible because the municipal law daomts its validity and
operation within the municipal sphéfe

Lowe®® argues that treaties rank first when it comesetemhination of disputes under
the Statute of the ICY for the reason that states are free to vary thesrof international
customary law by agreement. He compares this tdré®elom that parties have to vary tort law

rules by contract. Accordingly, where states hamtered into a treaty, the treaty displaces

% bid, Maniruzzaman, p. 310.

% |bid, Maniruzzaman, p. 311.

% bid, Maniruzzaman, p.314; the term refers to a ‘atlaat is yet to be or as it should be’, as opposed t
‘the law as it currently is’.

®|bid, Maniruzzaman, p. 314

% |bid, Maniruzzaman, p. 319

%9 Op cit, Lowe. p. 64

©Op cit, ICJ Statute, Article 38.
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customary international law which only applies bsfalilt within the rule ofus cogen§ . He
argues that when determining a state’s rights drgjations, one must look at the order of
priority set out under Article 38 of the ICJ Stdfue

He further discusses the matter concerning peramptarms and argues that there is no
agreement as to their scope. He argues that theraegoosition is that these include prohibition
on aggressive war, genocide and slavery. Thisipastian be juxtaposed against the underlying
point in Article 38 of the ICJ Statute that treatean vary international customary law.

The fact thafjus cogensare exempt from variation brings the questioncagtat then
exactly constitutegus cogens How are municipal courts decisions expected tbzetthe
concept oflus cogen® Lowe observes that one of the various groundsabald release a state
party to a treaty from its treaty obligations irds the emergence of a peremptory norm after
conclusion of a treaty.

The general rule of international law is that, &eimay not contend that its consent to be
bound by a treaty has been expressed in violaticm grovision of its internal law, regarding
competence to conclude treaties as invalidatingatssent, unless that violation was manifest
and concerned a rule of its internal law of fundatakimportancé’,

A violation is manifest if it would be objectiveBvident to any state conducting itself in
the matter in accordance with normal practice angdod faitf*. Article 38 of the Vienna

Convention recognizes the position of internationaktomary law. It says that nothing in

™ Op cit Lowe, p.76; a peremptory norm is a rule of custopminternational law that allows no
derogation.

21bid, Lowe, p. 64

3 Op cit, VCLT, Article 46(1)

" bid, VCLT, Article 46(2)
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Articles 34 to 37 thereof would preclude a rulefseth in a treaty from becoming binding upon
a third state, as a customary rule of internati¢enalrecognized as such.

A treaty is void if, at the time of its conclusioih,conflicts with a peremptory norm of
general international law. The severance of dipkisr@ consular relations between parties to a
treaty does not affect the legal relations esthbtisbetween them by the treaty, except insofar as
the existence of diplomatic or consular relations imdispensable for the application of the
treaty>.

Bello in his paper on the role of the judiciftpbserves that treaties and international
conventions have no real value unless they arecimghted on the territory of the state party.
Every treaty in force is binding upon the partiest tand must be performed by them in good
faith’’. He points out the fundamental principlepaincta sunt servand&which governs treaty
relations between stafés

Mwagiru®® notes that the general rule is that once a steskpressed its consent to be

bound by a treaty through ratification or accedioghe treaty, it cannot opt out by pleading a

" Ibid, VCLT, Article 63.

®Bello, S,. The Role of the Judiciary in the Implementatiothef Conventions on the Right of the Child
in Benin, (prepared as PhD student at the Faculty of Lad Bconomics and Bayreuth International
Graduate School of African Studies, University afyBeuth, Germany).

"Op cit, VCLT, Article 26; the Article sums up this position as the ppieif “Pacta sunt servanda”

"8 This principle requires that treaties are bindimgthe states that are party to them and thatr¢agies
must be performed in good faith.

" Op cit, Mwagiru, Diplomacy: Documentsp.111

8 |bid, Mwagiru, pp 110-111
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rule of its domestic laf¥. He states that the only exception to this is wihe rule of domestic
law in question is one of fundamental importaneehsas the Constitution of a stite

A party may not invoke the provisions of its int&nhaw as justification for its failure to
perform a treaty; this is without prejudice to At 46 Shawoffers that every state has the
duty to carry out in good faith its internationddligations arising from treaties and it may not
invoke provisions in its Constitution or its laws @ excuse for failure to perform this duty.

This position has been applied by internationalrtsoan various occasions as illustrated
in the ‘Applicability of the Obligation to Arbitratcas€™, and the subsequent ‘Lockerbie c&se
that inability to act under domestic law was noedsk to non-compliance with an international
obligation.

Shaw’ observes that every society has created for issEimework of principles within
which to develop. He notes that that there is aeci@lationship between international law and
international relatiorf8. He acknowledges that this relationship is impurend notes that it also
has challenges. Shaw observes that this rule has dstablished by state practice and decided
cases.

This position has been applied by internationalrtsoan various occasions as illustrated

in the ‘Applicability of the Obligation to Arbitratcas€®, and the subsequent ‘Lockerbie c&se

& |bid, Mwagiru, p.111

8 bid, Mwagiru, p.111

8 Op cit, VCLT, Article 27

8 Op cit Shaw, p.134.

8 |CJ Reports, 1988, pp.12, 34.
% CJ Reports, 1992, pp.3, 32.
8 Op cit Shaw, p.1

8 |bid, Shaw, p. 67.

% 1CJ Reports, 1988, pp.12, 34.
%1CJ Reports, 1992, pp.3, 32.
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that inability to act under domestic law was noedsk to non-compliance with an international
obligation.

Shaw" observes that every society has created for issEimework of principles within
which to develop. He notes that that there is aeci@lationship between international law and
international relation’d. He acknowledges that this relationship is impurend notes that it also
has challenges. Shaw observes that this rule has dstablished by state practice and decided
cases.

Lowe™ discusses the issue of what would happen if aytisareached in contravention
of municipal law such as the negotiating team navifg the relevant authority and what
consequences this would have in the event of authspiven that a party is not allowed to cite
municipal law in an attempt to disown internationbligations and since treaty law functions on
the foundation of ostensible authority.

Shaw” observes that under International Law, althougfislative supremacy within a
state cannot be denied, it may be challenged. ke 8wt a state that adopts laws that are
contrary to the provisions of international law Iwrender itself liable for a breach of
international law on the international sc&he

In the Nottebohntasé® the Court remarked that while a state may forneutatch rules
as it wished regarding the acquisition of natidgalihe exercise of diplomatic protection upon
the basis of nationality was within the purviewiofernational law. Additionally, no state may

plead its municipal laws as a justification for threach of an obligation under international law.

1 Op cit Shaw, p.1

2 |bid, Shaw, p. 67.

% Op cit Lowe, p. 75

% Op cit, Shaw, p.650.

% |bid, Shaw, p. 650.

% International Law Reports (ILR), pp. 349, 357.
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This position is also seen in the Polish NatiorialDanzig casé’, where the Court
declared that a state cannot adduce as againstearstate its own Constitution with a view to
evading obligations incumbent upon it under intéomeal law or treaties in force’.

In the Pyramids case also known as the Southerifi®Beojects (SPP) ca% the ICJ
tribunal accepted that Egyptian law was the prdaer of the contract. The tribunal however
took the view that international law could be dedras part of the Egyptian law. The tribunal
held that:

Reference to Egyptian law must be construed so exlude such principles
of international law as may be applicable, and tizdional laws of Egypt can be
relied on only in as much as they do not contravkaesaid principles.

Maniruzzamalr states that as a matter of fact, there occursvarmm field of operation
for both municipal and international law by virtakthe autonomy of the will of the parties.

Shaw® observes that positivism stresses the overwhelinmpprtance of the state. He
notes that subsequently, when positivists consttier relationship of international law to
municipal law, they do so upon the basis of theamacy of the state, and the existence of wide
differences between the two functioning orders.v&hates that this theory is known as dualism.

Berridgeé® gives the case of the Unites States where theeobi$ the Senate is required
for treaties to become binding. Because of thernaeniences that come with negotiating treaties
and ultimately obtaining the consent of the Sen#te, executive in the United States is

encouraged to resort to the making of informal egrents.

9 permanent Court of International Justice(PCIJieSe\/B, No. 44, pp. 21, 24; 6 AD, p. 209
% SPP (Middle East) Ltd. And Southern Pacific Prgjas-Egypt & EGOTH [1988] LAR 309.
% Op cit, Maniruzzaman, pp. 309-328

1% 0p cit, Shaw, p.131.

%1 Op cit, Berridge, p.75.
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He argues that the complexities of drafting treafermally and the related procedures
such as production of documents, certifying fulveos of plenipotentiaries can lead to avoiding
the making of formal treaties. States will theneemtto ‘treaties’ simply by exchanging of notes
or letters in which it is spelled out the termstioé agreement. A reply from the other party
signifying acceptance will constitute a ‘treaty’.

The book identifies ratification as another incomeace in treaty making. The executive
may be informed by the need to avoid delays irctmaing into force of an agreement or the fear
that there would have to be a renegotiation of d@lgeeement if ratification is not readily
available. The need to avoid possible embarrassfrantSenate that would arise from failure in
having an agreement ratified has led to the phenomef executive agreements.

Berridge, expounds that in America, an executiveeagent is one entered where the
Congress will have given the president generalaightion in a particular field or it will be a
pure executive agreement entered into on the exgesstitutional powers that the president
may have, for instance as the commander in chief.

In practice, executive agreements are internatiagedements that are entered into by the
executive which are not termed a treaty and thezedo not require ratification. A third way that
an executive can side step parliament is by issaingilateral declaration which though is not
binding is nonetheless politically effective. Therresponding state could issue its own
declaration on the same issue giving the declaratifectiveness. Inconvenience of unwanted

publicity can also lead to informal agreemétits

1920p cit, Berridge, p.75.
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To avoid Senate rejection of treaties, the Unitdtes has at times involved
Senators in negatiotf$. Lowe discusses the topic of invalid treaties angarticular deals with
the question as to when a treaty can be said tovadid especially in light of the principal that
treaty commitments must be observed. He looks stamtes such as actual harassment of
officials to coerce them to sign a treaty, treabesveen powerful states and weak ones where
goodies are dangled to entice the weaker staigricasreaty or treaties secured by the actual use
of force. He poses the question as what benefitehanciation of a treaty could bring. This is
especially in light of the fact that the practideenunciation has not taken root.

Bello, in his paper on the role of the Judictdfynotes the need for co-operation by the
various arms of government in treaty practice. paper notes with respect to treaty practice in
Benin that ordinary courts, despite an assertigependence under the Constitution, remain in
practice, under the influence of an executive. Tihfuence by the executive in some way,
detrimentally affects its actions.

Ojwand® proposes that the Review Commission should consitlether or not certain
clear procedures regarding the foreign affairs pewbould be set out in the Constitution.

Mwagiru'®, argues that in order to implement the new Cantatital treaty dispensation
in Kenya, there is need to have a separate statutéenya’s treaty practice to help harmonize
treaty practice and all its various elements. Hgues that the adoption of a monist treaty
practice will sharpen the separation of powers tad the roles of each of the three arms of

government will become better defirtéd

193 0p cit, Lowe, p.67.

1% 0p cit, Bello.

195 Op cit, Ojwang’, p.26.

1% Op cit, Mwagiru, From Dualism to Monism, p.154.
197 1bid, Mwagiru,p. 154.
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He notes that the executive negotiates treatiesPamtlament debates about them and
decides on whether or not they should be ratifidtht only upon and in compliance with that
decision by Parliament, should the government mode act. Once the treaties have become
law this way, the courts will interpret them asithjedicial function®®. Mwagiru proposes that

this will enhance significantly the diplomacy oty practices in Keny%.

SUMMARY

From the above literature review, there are sewdgbhtable issues that arise which are
relevant to this study. There are also some gatfsrespect to the actual nature of treaty practice
in Kenya.

The Constitution is silent about the means of im@eting Article 2(6).Section 3 of the
Act, provides that the Act applies to treaties whiare concluded by Kenya after its
commencement. It does not however provide for wiraild happen to the previously ratified
treaties.

The above review exposes the need for a coherdicl goamework as highlighted by
most of the texts above. The substantive partisfdtudy shall inquire whether this Act alone,
constitutes adequate policy framework for effectimgplementation of Article 2(6) of the
Constitution.

Mwagiru’s argument that Kenya was dualist under ltiseependence Constitution and
that a paradigm shift to monism has now taken pleceieakened by his later submission that

Kenya's treaty practice under that Constitutioneetively merged elements of dualism and

1% Op cit, Mwagiru, p.154.

1991bid, Mwagiru, p.154.
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monism. Mwagiru proposes the need for a statuteatmonize treaty practice and all its various
elements.

Adede also observes that even under a monist sysiveme is the issue of how to deal
with self-executing and non-self executing treatfsdede opines that a non self executing treaty,
even under the monist regime, would require both @ipproval of the legislature and the
subsequent act of transformation, thus resultihg andouble parliamentary action in the treaty-
making process. Both monist and dualist processede applied on such one treaty.

To ensure that there is little or no overlap betwte various arms of government, it is
necessary to clearly define their roles. The AlliBasase is a proper test on the doctrine of
separation of powers and the principle of justitigd'®. It poses the question whether in
matters of treaty practice related to diplomatiatiens, the Executive arm of government has
exclusive competence, free from judicial oversighbtherwise.

Further, there is a clear need to address the fstle executive arm of the government,
engaging in acts that are designed to circumveeatlchby Parliament, through the creation of
international obligations that do not necessardgahratification for them to become binding.

It is against the backdrop of the missing linksvedl as the positions advanced from the
review above that the research objectives of thidyswere formulated.

1.5 THEORETICAL FRAMEWORK
The dualist and monist approaches to understartdeagy practice inform the basis of this

study. Some scholars have proposed that Article) 2f the Constitution (2010) has converted

10 Black’s Law Dictionary, 8th ed.: The quality oagt of being appropriate or suitable for adjudarati

by a court.
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Kenya from a dualist to a monist state with regaodireaty practice. Other scholars have
cautioned that the new Constitutional dispensasamot a pure monist system because it leaves
room for the transformation of some treaties irteiiges before they can become operative as
law in Kenya.

Other scholars argue that it is not practical &ssify a country as either being strictly dualist
or monist. For instance while dualists advocateif@orporation of treaties before they can
become law, they still agree with monists thatéherno problem about customary international
law being incorporated in municipal law.

Monists have also been categorized into extremestsprmoderate monists and ambivalent
monists. Extreme monists are described as thosesstehose basic laws expressly provide
which treaties are to be directly applicable in gagticular state. Such treaties are deemed to
rank above all domestic laws including their Cansitons.

Moderate monists, are seen as those states whseisddvas provide for the direct application
of certain treaties. Such treaties acquire a higteus than subsequent legislation. These treaties
do not however rank above such states’ Constitsition

A third sub category is termed ambivalent moni3isese are those that classify certain
treaties as self executing and directly applicand others as non self executing treaties that
require transformation before they can become law.

It is anticipated that this study will establish etlher Kenya's treaty practice is dualist,
monist or a mixture of both. Consequently the rafgvpolicy framework on treaty practice
existing under the Independence Constitution ad asel the Constitution (2010) will be

examined in light of the outlined schools of though
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This study will also identify what intricacies akaty practice exist in Kenya from the point
of view of the various theories advanced.

1.6 HYPOTHESES

This study is premised on the author’s hypothdsas t

1. That Article 2 (6) of the Constitution (2010) domet unequivocally make Kenya a

monist state with respect to treaty practice.

2. That Kenya’s treaty practice as per Article 2 (6jhee Constitution (2010) is a qualified

monist.

3. Kenya’s policy framework is insufficient to addreke intricate nature of treaty practice

in Kenya.

4. Kenya’s diplomacy and foreign policy will suffer the absence of a coherent policy

framework governing treaty practice.
1.7 RESEARCH METHODOLOGY

The study will be carried out between April 2018 &eptember, 2013.

The study will mainly involve desk research. Sommimal field research will also be
undertaken. The Constitution, legislation, inteloral legal instruments, local and international
judicial decisions as well as Kenya government dosnts will form the bulk of the research
material for the study.

The study will also utilize secondary sources afadsuch as text books, journals, articles,
reports, and web based sources. Minimal field reseaill be conducted through interviews and
guestionnaires involving, state officers attachedréaty offices, as well as legislators. It will

also rely on the author’s private observations.
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The author expects to face several challenges énctburse of the study. This is
particularly so due to the limited time availablem maximize on that limited time, the author
will call upon acquaintances in the relevant ingiiins and departments to avail relevant
information.

1.8 CHAPTER OUTLINE

Chapter one: Introduction.

This chapter introduces the nature and scopheoftudy. At the outset, the chapter briefly
discusses Kenya’'s Constitutional and legal prowmsidouching on the relationship between
international law and Kenya'’s treaty practice. Tmapter gives the problem statement of the
study and outlines the objectives of the resedtdlso gives a justification of the study. Further
in the literature review, the chapter looks at @asi approaches to treaty practice. Finally a
theoretical framework, hypotheses and the reseaasthodology are provided.

Chapter two: The Nature of Kenya’'s Treaty Practice before August2010

This chapter examines in detail, the treaty practn Kenya under the Independence
Constitution. In particular the chapter discusses tifferent approaches to treaty practice
exhibited by the different administrations. Theipplgoverning treaty practice in Kenya during
this period is examined as well as the complexiddgendant to it. The impact of these on
Kenya'’s diplomacy and foreign policy is also oulih .

Chapter three: The Nature of Kenya’s Treaty Practice after August2010.

This chapter begins by appreciating the new Cautgiital dispensation with regard to treaty
practice in Kenya. The chapter examines what sobgéachanges have occurred in Kenya’s
treaty practice after August, 2010. The Chaptememas the complexities that arise from the
current treaty practice in Kenya. The impact okthen Kenya'’s diplomacy and foreign policy is

also outlined.
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Chapter four: An examination of the intricacies of Kenya’'s Treay Practice and their
impact on Kenya'’s Diplomacy and Foreign Policy

This chapter looks at the impact of Kenya’s trgatgyctice, which has already been examined
under chapters two and three on Kenya’s diplomaxy fareign policy. To achieve this, the
chapter examines various theoretical approachgsteddy different writers in trying to explain
the nature of Kenya’s treaty practice. Further, thapter analyses the interplay between the
various organs concerned with treaty practice. I§inghe chapter also utilizes some treaty
practice experiences of the United States of Amaenith a view to highlighting the intricacies

of Kenya’s treaty practice.

Chapter five: Conclusions and Recommendations.

This chapter sums up the arguments in the precettagters. It draws from the discussions
in those chapters to make conclusions. The chaiterjuxtaposes the hypotheses against the
findings of the study to prove or disprove thosepdthieses. Finally, the chapter makes
recommendations on how to lessen the impact oftytrgaactice intricacies on Kenya’'s

diplomacy and foreign policy.
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CHAPTER TWO

THE NATURE OF KENYA'S TREATY PRACTICE BEFORE AUGUST , 2010

This chapter examines in detail, the treaty practic Kenya under the Independence
Constitution. In particular the chapter considéres position of that Constitution with regards to
treaty practice. It discusses the different apdmeacto treaty practice adopted by the
administrations of Kenyatta, Moi and Kib&Ki The policy governing treaty practice in Kenya
during this period is examined as well as the cexipes attendant to it.

This is mainly done through examination of attitsdewards treaties by the various arms
of government namely; the Executive in negotiatisigning, ratification and implementation,
Parliament, in ratification and enactment of theal#img legislation and the Judiciary, in
interpretation of treaties through judicial decrso The impact of these on Kenya’'s diplomacy
and foreign policy is also outlined.

An examination of the attitude towards treaty laythe various arms of government is
done. It especially looks at the attitude of theéxive in negotiating and ratifying treaties, and
considers whether or not the Executive is allowshr for proper implementation of treaties.

The extent to which Parliament exercises its lagig role regarding treaty practice is

looked at.

1 Kenyatta’s reign was between 1963 and August 1@7&e he passed on while still in power. He was
succeeded by his then Vice- President Daniel Mab wias President until the year 2002, when he was
succeeded by Mwai Kibaki. Kibaki served until Apr2010 when was subsequently succeeded by the

Uhuru Kenyatta.
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Lastly the chapter makes an examination of judideisions with particular emphasis on
the interpretation of Kenya'’s treaty practice b ttourts. The impact of these decisions on
Kenya’s diplomacy and foreign policy is examined.

While a state should have its treaty practice bedefined in its Constitutiort?, the
Independence Constitutitii did not contain any express provisions on thetielahip between
international law and municipal law in Kenya. Itwever contained several provisions that
impacted Kenya’'s treaty practice.

With respect to executive authority; Section 23 t(l9reof provided that ‘the executive
authority of the government of Kenya shall vesthia President and subject to the Constitution,
may be exercised by him either directly or throwdficers subordinate to hir**. Further, it
stipulated that, ‘nothing in this section shallyaet Parliament from conferring functions on
persons or authorities other than the Presidént’

Section 25 (1) provided that, ‘save insofar as nbay otherwise provided by this
Constitution or by any other law, every person \klotds office in the service of the republic of

Kenya shall hold that office during the pleasure¢haf President’.

112 Mwagiru, M., From Dualism to Monism: The StructarfeRevolution in Kenya’s Constitutional
Treaty PracticeJournal of Language, Technology & EntrepreneurshipAfrica Vol. 3 No. 1, (2011)
pp.144-155:145.

113 | this text, this term shall refer to the Conatiin in force in Kenya from the country’s independe

in 1963. Apart from amendments from time to timieis tConstitution remained in place until the
promulgation of the Constitution (2010) on"™2&ugust, 2010.

114

Ibid, Independence Constitution,section 23 (1)

151bid, Independence Constitution,section 23 (2)
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Section 85 (1) provided that, ‘subject to this getGtthe President may at any time, by
order published in the Kenya Gazette, bring interapon, generally or in any part of Kenya,
Part Il of the Preservation of Public Security A8tor any of the provisions of that part of that
Act’.

Section 111(2) provided that, ‘the power to appaiperson to hold or act in the office of
Ambassador , High Commissioner or other principgkesentative of Kenya in another country,
and to remove from office a person holding or aftin any such office shall vest in the
President'.

On legislative authority; Section 30 provided tH#te legislative power of the republic
shall vest in the Parliament of Kenya which shahgist of the President and the National
assembly’.

Regarding judicial authority, Section 60 (1) stged that, ‘there shall be a High Court
which shall... have unlimited jurisdiction on civilnd criminal matters and such other
jurisdiction and powers as may be conferred ox ihits Constitution and any other law’.

Sections 61(1) provided that, ‘the Chief Justicallsbe appointed by the President.
Subsection (2) thereof provided that, ‘puisne judgeall be appointed by the President in
accordance with the advice of the Judicial ser@oenmission

The Kenyan Judicature Act of 1967 entrenches inyderthe Common law of
England'’.

Ojwang’ and Franceschi in their paper on consohal regulation of international law in

Kenya'® give an account of treaty practice before the petelence Constitution, where they

116 preservation of Public Security Act ,Chapter 5Wsaf Kenya: provides special public security
regulations.
17 Judicature Act, Chapter 8 Laws of Kenya, Secti¢o)3
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state that before Kenya gained independence in,B63oreign affairs powers were exercised

by the Governor as a representative of the Qd&ers such, they say Britain had entered into

treaties with other countries in respect of theénifan colony which had not yet lapsed as at the
time of independenc®.

The position of those treaties that Kenya hadieatibefore independence was expressed
by the ‘Kenya Independence Declaration on Treat®¢sI963 sent to the Secretary General of
the United Nationd®’. This declaration clarified the status Kenya wishe accord treaties by
Britain, its former colonizéf? This Declaration provided that:

Bilateral treaties were to continue in force fguexiod of two years from the date
of independence, and were to be applied on the lohseciprocity. At the expiry
of those two years, the government would considesé treaties which could be
regarded as surviving according to rules of inteomal law ...Multilateral
treaties were to continue in force for two yeahng, government would indicate to
the various depositories the steps it would takih wegards to each instrument.-
either termination of the treaty, confirmation t& succession, or accession to the
treaty. During this interim period, third statesulth on the basis of reciprocity,
consider Kenya to be bound by the terms of thasatigs. They observe that the

treaty practice in Kenya has evolved since indepeoel*

8 ymumba P., Mbondenyi M. & Odero SThe Constitution of Kenya: Contemporary Readings
International Law(LawAfrica Publishing (K) Ltd, 2011) p.251.

190p cit, Lumumba, Mbondenyi & Odero, p.252

1200p cit, Lumumba, Mbondenyi & Odero, p.234

121yl text to be found in | Seaton and M Mailiinzania Treaty Practic€1973) 48, cited by Mwagiru
M. and Hunja |. ‘Aspects of Treaty Practice in Kahy1990) 6/2Lesotho Law Journal 2, also cited in
Lumumba P., Mbondenyi M. & Odero SThe Constitution of Kenya: Contemporary Readings
International Law(LawAfrica Publishing (K) Ltd, 2011) p.251.

122 0p cit, Mwagiru,From Dualism to Monism, p.252

1230p cit, Lumumba, Mbondenyi & Odero, p.251
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After independence, Kenya re-negotiated all comsrak treaties concluded with
communist countries and terminated by notice deotommercial treaties. Kenya also decided
to retain all extradition judicial assistance trestand double assistance treaties. However, it
abrogated all treaties with South Africa and Paattfg

Kenya attained independence on"1Recember, 1963. This was on the basis of the
Independence Constitution which was negotiated fanthulated in Londolf>. Fisher in his
journal article on a study of the legal framewofkilte government from colonial times to the
present’has referred to this Constitution as a ‘British-pmeed Constitution’. H&’ observes
that;

this Constitution established an executive branthgavernment whose power was

severely restrained by the power of regional autieer by a strong representative

legislature, by the Constitutional entrenchmentao¥Western-style bill of rights, and by
an absolutely independent judiciary charged witlmtaening this system.

Lumumbd?®, being of the same view argues that one of the feajures of this
Constitution was that it embodied a system of negiism, where the country was divided into

seven regions where each region enjoyed its inakgregnegislative and executive powers.

1241hid, Lumumba, Mbondenyi & Odero, p. 254

121bid, Lumumba, Mbondenyi & Odero, p. 254

126 Fisher Z. in his review of, Public Law and Polii€change in Kenya: A study of the Legal Framework
of Government from Colonial Times to the PresentGihai Y. & Mc Auslan JThe International

Journal of African Historical Studied/ol. 5, No. 1(1972),pp. 132-136, P. 133.

27 |bid, Fisher, p.133

1281 umumba P.:A journey trough time in search of a new Consiitnt Text to be found in Lumumba
P., Mbondenyi M. & Odero SThe Constitution of Kenya: Contemporary Readings Iniional Law,

(LawAfrica Publishing (K) Ltd, 2011) pp. 13-43, 22.
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Similarly, Ojwang’ and Franceschi in their jourr@aticle on Constitutional regulation of
foreign affairs power in Kenya have argued that y&&s approach to treaty practice has been
greatly influenced by Britain, its colonial mastér

Kenyatta who was the Prime Minister at the tim&ehya’s independence became her
first President. Kenyatta was tasked with the imm@etation of the Independence
Constitutior®.

Fisher, 3!

illustrates the effect of such export of systenasnf one society to another by
stating that, ‘just as an English oak, you canraigplant English systems to Africa and expect it
to retain the tough character it bears in Engléhd

Khapoya in his journal artict&® considers the issue whether Moi's administraticas w
different from that of Kenyatta. He argues thatimigithe entire regime of President Kenyatta,
Kenya’s foreign policy was characterized as praggnand pro-west*. He says that Kenya
tended to see what other states were going to fiwebeaking a position on any isste

Ojwang’ and Franceschi in their said journal aeld have considered the effect of
having a Constitution without a clear position osaty law and the apparent hogging of treaty
practice by the executive arm of government. lwsillating that for the period between

independence and August, 2010, treaty practicemaasly an executive function, they echo the

words of Nwabueze thus;

129 Ojwang’ J. and Franceschi L., Constitutional Ratjah of the Foreign Affairs power in Kenya: A
Comparative Assessmedurnal of African Lawyol.46. N0.1(2002),pp.43-58, p.47.

1301hid, Ojwang & Franceschi, p. 47

131 Op cit, Fisher,p. 132

132 5ee also Nyali-vs- A.G. (1956), 1 Q.B.1 also qddteT. FranckComparative Constitutional Process
(New York, 1968), p.xxix.

133 Khapoya V.Kenya under Moi: Continuity or Changéfica Today Vol. 27 (1980), pp. 17-28, p.25
1341bid, Khapoya, p.25

135 bid, Khapoya, p.25

1% Op cit, Ojwang & Franceschi, Foreign Affairs Power in Kanp.44.
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the Africanness of the presidency in Africa referghe fact that it is largely free
from such Constitutional devices, particularly thof a rigid separation of
powers and federalism. It is the universal absaicguch restraint mechanisms
that is implied in the qualifying word ‘Africaf”.

Fisher, in his said review of Ghai and McAusfénnotes the authors’ criticism of
Kenya’s political leadership, particularly citingriner President Kenyatta’s failure to put in
place proper systems, in favour of his concentnadiopersonal authority. He further argues that
for partisan advantage, the government failed tenke Constitutional mandates that preserve
the freedom to oppose government policy.

Makinda in his journal article on Kenya’s foreigolisy **° cites Professor Okun®
observation that during Kenyatta’'s regime, Kenyaésaty practice was largely defined by her
circumstances after independence. He identifiespeeific needs that steered tftss;

the need to attract more foreign capital whichmstiely meant the predominance
of the West, need to maintain commercial links withghbouring states which
led to a wider dependence on the wider East Africaarket and the need to

ensure the security of her borders and consolitteedomestic political power

¥bid, Ojwang & Franceschi, Foreign Affairs Power in Kary.44

138 0Op cit, Fisher p. 132

139 Makinda S., From Quiet Diplomacy to Cold War fo$t Kenya’s Foreign Policyfhird World
Quarterly,Vol. 5 No. 2, Africa: Tensions & Contentions (Afi©983) pp.309-319, p. 301

140 Okumu J., ’Kenya’s Foreign Policy’ in Aluko O. (edThe Foreign Policies of African States,
London: Hodder & Stoughton, 1977, p.138

1*11bid,Makinda,.p. 302
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base ultimately leading to a defence security agese with Ethiopia in 1964 and
several other defence agreements with Brifain
Makindd*® illustrates how treaty practice in Kenya duringniattas's reign was
informed by Kenya’'s need to secure her territoriés.1964, Kenya and Britain signed an
agreement providing for the Royal Air Force to bith the Kenya Air Force. In March of the
same year, they signed another agreement for tlyal Rar Force to expand Kenya’'s Army and
set up a small naval fort8 The agreement with Ethiopia was a secret mutedénte
agreement between the two governments to work gaina strategy for meeting the common
Somali thredt*™
Makindd“® further elaborates on the significance of the rteeattract foreign investment
and economic aid in shaping treaty practice arekdarliament’s passage of a law guaranteeing
protection of foreign investors as an example.
Katete Orwa*’ summarizes the policy governing treaty practicKkémya under Kenyatta
as having been guided by ‘good neighbourliness Aacanism and non- alignment policies.
In 1978, Kenyatta died while in power and his VReesident Moi assumed office of
President. Moi in his early days in office coined slogan, ‘nyayo’ meaning ‘footsteps’, to

advance that his administration would carry on Wiemyatta’s policie&'

1421bid, Makinda citingThe Africa Research Bulleti{Political, Social and Cultural), February and Mar

1964 issues respectively.
1430p cit,Makinda , p. 302
1% 1bid,Makinda , p. 302
145 0Op citMakinda p. 302,
148 |bid,Makinda, p. 302

147 Orwa K.,Foreign Relations & International Co-operation : Ky Official Handbook1988)

38



An examination of whether or not President Moi keépt his word on following
Kenyatta's footsteps on Kenya’'s treaty practicenecessary. In 1978, Moi ostensibly in
compliance with International law on human riglatisd principles released all the political
detainees who had been detained by Kenyatta’s astraitior*°.

Adar and Munen®&®argue that Moi worked towards ensuring that neikbgislative nor
judicial action would interfere with his policieBhey further advance that he took measures that
ensured his control over both the Judiciary and_#ggslature as discussed below. Under Moi,
the principle of the separation of powers was resdieneffectudf”

Section 2 (A) of the Independence Constitution wasoduced in 1982 through a
Constitutional amendment by Moi’'s government. Téfifectively made Kenya de juresingle
party stat&®?

Eugene Cotran’, a former British expatriate judge in Kenya, sfatBat in cases in
which the president had direct interest, the gavemt applied pressure on the expatriate judges
to make rulings in favour of the state.

Two expatriate judges, Justices Derek Schofield Rauick O'Connor, resigned because
of what they referred to as a judicial systéstatantly contravened by those who are supposed t

be its supreme guardians®.

18 Op cit, Kapoya, p. 17.

1491bid, Khapoya p. 17

130 Adar K. & Munene I.Human Rights Abuse in Kenya under Daniel Arap NI878-2001.

51 Op cit, Adar & Munenep.

152 Thjs was effected vide Constitution of Kenya, Amierent Act, Number 7 of 1982, which introduced
Section 2(A)

133 Op citOjwang’ and Franchesci, Foreign Affairs Power imig&, p.56-57
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Under Moi, Parliament enacted |aws providing for the removal of the security of
tenure of the Attorney General, the Controller andlitor General, the judges of the High Court
and the Court of Appeal.

The Kenya Human Rights Commission in its ReporttenBill of Rights® argues that
the difference between dualism and monism is aiscechible through judicial interpretatitbh
The report further argues that for a long time,rtwere reluctant to apply provisions of any
treaty which had not been domesticatéd

In the case of Rose Morgaa, the court stated that the general principle tledposition
in Kenya was that, unless there was a provisiamenocal law of automatic domestication of a
treaty, a convention did not automatically becomenitipal law unless by virtue of
ratification™®®. The Court further stated that, in common law ¢oes, where national law was
clear and inconsistent with an international olila the national court was under obligation to

give effect to national law.

134 1bid,0Ojwang’ and Franceschi, p.56-57

15 Some of these are; Act No. 14 of 1986 and Act 6. 4988.
1% Towards Equality and Anti Discrimination: An Ovéw of International and domestic Law on Anti-

Discrimination in Kenya, a report by Kenya Humagtits Commission, 2010.

157

138 |bid,
139 Rose Moraa & Another-vs- Attorney General [2006]&K

189 1hid, Rose Moraa case.
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In the Endorois People Communication case befaré\frican Commission for Peoples’
Rights (ACHPR}®, The African Commission found Kenya to have viethtthe African
Commission on Human and Peoples’ rights (ACHPR) .

In the Ogunda cas®¥? the court held that all laws, whether domesticrternational,
must be in conformity with the Constitution, andttivhere any conflict existed, the Constitution
would prevail.

In the case ofAttorney General V Mohamud Mohammed Hashi & 8 Gshg012]
eKLR, the Court of Appeal upheld a decision of High Court which held that Kenya lacked
jurisdiction to try Somali pirates because the erimccurred in international waters,
notwithstanding the classic International law dimetrof universal jurisdiction, reflects common
judicial understanding of domestic courts as crestof domestic law.

Conversely, over the years, the courts demonstth&dwillingness to apply treaties that
were ratified without reservations but which Pament had not domesticated through
legislatiort®®. For examplgin Rono v. Rono & Anothé®* the court ruled on the premise that
Kenya as a signatory to an international Converntimuld not just wish it away.

In the said Rono case, the Court of Appeal stdtat dlthough the traditionaiew had

been that international obligations are applied esimally only when they had been

161 Centre for Minority Rights Development (Kenya) avihority Rights Group International on behalf
of Endorois Welfare Council —vs- Kenya, CommunicatNo. 276/2003.

%2 0gunda v. AG(1970) E A 19

1%%0p cit,

184 Rono v. Rono & another, [2008] KLR, available at8ft2-13 (citing Bangalore Principle No. 7). See
also Republic vs. Minister for home affairs & 2 eth Ex-parte Leonard Sitamze [2008], available at

http://kenyalaw.org/CaseSearch/view_previewl.php@i81083604749038515408278 .
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incorporated into domestic lawthe current thinking on the common law theory iat thoth
international customary law and treaty law can hgpked by State courts where there is no
conflict with existing State law, even in the aleseaf implementing legislatiofi™

Treaties are among the most important means bytwdtates relate to one another in the
sphere of international law. A treaty brings abexiernal effects which bind a state to fulfill an
international obligation. It may also produce ingdr effects if it has the consequence of
producing some change in the municipal legal systeach incorporation in its clearest forms,
can come automatically at the time of ratificat{@monist theory), or be indirect, by legislative
enactment of the treaty (dualist conc&pt)

Sheldoi®” observes that some Constitutions are silent on réfietionship between
treaties and domestic law, resulting in a situatdrere courts have had to affirm or deny the
constitutionality of such agreements and their @liacthe legal system.

It has been largely observed that Kenya was, utftderndependence Constitution, a

dualist stat?®®. Ojwang’ and Franchesc® observe that as at the year 2002, Kenya had

185 Op citthe Rono case.

1% Op citOjwang’ and Franchesci, Foreign Affairs Power imig&, p.45.

187 Shelton D., International Law and Domestic Legat8ms: Incorporation, Transformation, and
Persuasion, (USA: Oxford University Press, 2011).

188 Mwagiru, in his Journal article on the shift ofi§e’s treaty practice........ See also

Kenya

Human Rights Commissio#\n Overview of International and Domestic Law oni-ARiscrimination in

199 Op cit,Ojwang’ & Franceschi , Foreign Affairs Power in Kerp.56-57
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concluded more than 430 bilateral and multi-lategleements. There was however, no office
with a harmonized record where all treaties coretid/iere kept. Further they argue, that this
situation limited the scope for compliance and enpéntation and affected the credibility of
Kenya internationally.

It has been argued th#te failure by the Independence Constitution tcaldsth a
particular comprehensive fashion of treaty practieepled with the scattered Constitutional and
legal provisions which impacted on Kenya’s treatygtice, implied that the President of the day
had the power with regards to international retaimcluding treaty practi¢é.

Ojwang’ and Franchesti! propose that a sensible balance must exist between
requirement for public participation through checksd balances and the need for efficient
government. The Executive’s monopoly regarding emattaffecting treaties is considered
favourable by some scholars because it avoids sl@lagl because many disparate voices could
generate confusidff-

Ojwang’ and Franchesci sum up the effect of thdiqdar attitudes of the various
administrations of the day thus;

We find in Africa beautiful Constitutions, exceltgnwritten laws, innovative

jurisprudence and among the most extraordinaryl legads of the modern world.

170

Ibid, Ojwang’ & Franceschi p.43.

"1 bid, Ojwang’ & Franceschi p.44

172 0p cit,Ojwang’ &Franchesci, Foreign Affairs Power in Keryd4
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Nevertheless, in many instances, this has beemjdzed by a deficient political
will of an inadequate political class,

Makumi summarizes Kenya’s treaty practice undedidependence Constitution thus;
Parliamentary action was not required for thosaties whose provisions were
not inconsistent with any of Kenya'’s legislatiorredties that require an act or
omission not expressly authorized by any laws ohyéerequire an Act of
Parliament to give them that effect. Where a Treatytained provisions which
were not catered for by existing laws, a statute mguired to be enacted to give
effect to such treaty”.

Khapoya, in the conclusion of his journal arttélesays that Moi's policies did not
constitute any significant departure from that aénigatta. The treaties on human rights that
Kenya had ratified were flagrantly breached byekecutive as most were yet to be ratified by
Parliament and that Parliament could not go agéimesexecutive’s preferencéd

Makinda "’ addresses the element of foreign capital and oitesProfessor Colin Leys as
implying that the powerlessness that Kenyatta andi kbund themselves in was as a
consequence of their interactions with foreign tapand that it was partly that powerlessness

that led to the pursuit of quiet diplomacy.

3P L.0. Lumumba , M.K. Mbondenyi & S.O. Odero , TRenstitution of Kenya Contemporary
Readings, p.234

174 Op citMwagiru, From Dualism to Monism, p.149

5 Op citkhapoya, p.27.

1% Op citkhapoya, p.27

7 Op citMakinda, p.303
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Ojwang’ and FrancescHP in analyzing this period, observe a deficiencyeigulation of
foreign affairs power. They proposed an amendmentsdction 111 of the Independence
Constitution regarding appointment of ambassadpiadiusion of two new sections ‘to regulate
the making of war and peace and on treaty makinghey further advanced that there was need
to define the foreign affairs power as well as thagjon of its mode of exercise, with additional

checks and balancgg

178 Op cit, Ojwang’ & Franceschi, , p. 58.

191bid,0Ojwang’ & Franceschi, p. 58.

180 |hid,0Owang’ & Franceschi, , p. 58.
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CHAPTER THREE
THE NATURE OF KENYA'S TREATY PRACTICE AFTER AUGUST, 2010.

This chapter looks at Kenya’s treaty practice daldished by the Constitution of Kenya,
2010, hereinafter referred to as the Constitutiil Q). It identifies the particular Constitutional
provisions that have a direct bearing on Kenyaéatly practice. It also examines the legislative
framework relevant to Kenya’s treaty practice.

Further, the chapter examines the behavior of ttex&ive, the Legislature and the Courts
towards treaty practice. The Chapter also outlthescomplexities that arise from the prevailing
treaty practice in Kenya and their impact on Kesydiplomacy and foreign policy.

Ojwang’ and Franceschi in their journal article G@anstitutional Regulation of Foreign
Affairs Power in Keny¥' advance the argument that treaty practice in Keslyauld be
regulated by the Constitution. Appreciating thisition, Mwagird®, in his article on Kenya’s
treaty practice, observes that Kenya'’s treaty praés now enshrined constitutionally.

The Constitutional provisions relevant to treatgqiice are identified below as follows;

Article 2 (1) provides that the Constitution is thepreme law of the Republic and binds all
persons and all State organs at both levels ofrgavent®. Sub Atrticle (6) thereof provides that

any treaty or convention that has been ratifie&Kbgya forms part of the law of Kenya.

181 Ojwang’ J. and Franceschi L., Constitutional Ratjah of the Foreign Affairs power in Kenya: A
Comparative Assessmedgurnal of African Law\ol.46. No.1 (2002),pp.43-58, p.43.

182 Mwagiru, M., From Dualism to Monism: The StructurfeRevolution in Kenya’s Constitutional
Treaty PracticeJournal of Language, Technology & EntrepreneurshipAfrica Vol. 3 No. 1, (2011)
pp.144-155:144.

18 The two levels of Government are identified uralticle 1(4) of the Constitution (2010) which state

that “The sovereign power of the people is exetceghe national level; and the county level.
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Article 1(3) provides that sovereign power under €onstitution is delegated to; Parliament
and the legislative assemblies in the county gawents, the national executive and the
executive structures in the county governments,ta@dudiciary and independent tribunals.

Additionally, Article 6(2) states that ‘the goverents at the national and county levels are
distinct and inter-dependent and shall conduct timeitual relations on the basis of consultation
and co-operation.

Article 94(1) provides that the legislative autlyprof Kenya at the national level is vested
and exercised by Parliament. Sub Article 5 theprokides that no person, or body other than
Parliament, has the power to make provision hatiegforce of law in Kenya except under
authority conferred by the Constitution or by légfi®n. Article 93 (1) provides that Parliament
shall consist of the National Assembly and the Sena

Article 95 (3) grants the National Assembly the posvto enact legislation. Where a Bill
concerns counties, Article 96(2) requires that3leaate participates in the law making function
by considering, debating and approving such 8illg line with Article 1 (4) which defines the
levels of government in Kenya

Article 95(5) provides that the National Assemlsdyempowered to review the conduct in
office of the President, the Deputy President atigkroState officers and also to initiate the
process of removing them from office. Sub sectionf@he same Article tasks the National
Assembly with the responsibility to approve dediarss of war and extensions of states of

emergency.

184 Also see articles 109-113 of the Constitution (B0dn the details of the Senate’s participatiothia

law making function.
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Article 152 obligates Parliament to vet presiddntiaminees for the positions of cabinet
secretaries, including Cabinet Secretary respon$inl Foreign Affairs whose office is provided
for under Article 240(2). It also gives Parliamehé power to sack the same secretaries for
among other reasons, committing a crime under npadior international law.

The Fifth Schedule of the Constitution (2010) whaaltlines the various legislations to be
enacted by Parliament is silent on whether anyslation is required to expound on Article 2(6)
of the Constitution (2010). However, there are s@vérticles in the Constitution (2010)
particularly concerning International Human Rightstruments which require legislation to be
enacted as follows;

Article 21(4) requires the state to enact and @n@nt legislation to fulfill its international
obligations in respect of human rights and fundaalefnieedoms. Further, Article 51 (3b)(
requires Parliament to enact legislation that takes account the relevant international human
rights instruments.

The National Executive of the Republic of Kenyalefined by the Constitution (2010) as
comprising the President, the Deputy Presidentthadest of the Cabin&t. The Constitution
(2010) also provides that the President exerclszgxecutive authority of the Republic, with the
assistance of the Deputy President and Cabinee®eies®.

Article 111 grants the President ‘the power to apjpa person to hold or act in the office of
Ambassador, High Commissioner or other principj@esentative of Kenya in the country and

to remove them from office.

185 Op cit,the Constitution (2010), article 130(1).

% Op cit, the Constitution (2010), article 131(1)(b).
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Article 132 provides that the President shall oagery year submit a report for debate to
the National Assembly on the progress made inliialfi the international obligations of the
Republic.

Article 240 establishes a National Security Calurlé’ with the power to integrate
domestic, foreign and military policies relating iational securit?®. The Council may with
approval of Parliament also approve the deployméfuareign forces in Keny&®.

Article 119(1) of the Constitution (2010) gives eyeitizen the right to petition Parliament
to consider any matters within its authority inchgl enacting, amending or repealing any
legislation.

Pursuant to Article 2(6) of the Constitution (201 Treaty Making and Ratification Act,
2012*° herein after referred to as the Act, was enatteprovide the procedure for the making
and ratification of treaties and other related pegs'®. Some of the provisions in the Act
which are directly relevant to treaty practice asdollows;

Section 2(1) defines "treaty" as ‘an internatioagteement concluded between States in

written form and governed by international law, We embodied in a single instrument or in

8 The composition of th&lational Security Councik provided under Article 240 (2) which statesttha
‘The Council consists of the; President; Deputysilent; Cabinet Secretary responsible for defence;
Cabinet Secretary responsible for foreign affaltsbinet Secretary responsible for internal security
Attorney-General; Chief of Kenya Defence Forces @nkctor-General of the National Intelligence
Service; and has further provided various powets®{Council’.

18 Op cit, the Constitution (2010) article 24)(

189bid, the Constitution (2010) article 240(8).

19 Treaty Making and Ratification Act, No. 45 of 2012

1 The objective of the Act as provided in the Prekenal the Act.
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two or more related instruments and whatever itgtiqudar designation and includes a
convention’. This provision is a direct import frothe Vienna Convention on the Law of
Treaties (VCLT}% Section 3 limits the application of the Act teaties which are concluded by
Kenya after its commencement.

Section 4 imposes the general responsibility featy negotiation on the Executive.
Section 5 provides that the national executiveherrelevant State department shall initiate the
treaty making proces$.

On ratification of treaties, the AZf requires approval by both the Cabinet and
Parliament. Section 7 provides that where the Gowent intends to ratify a treaty, the Cabinet
Secretary of the relevant State department shallgonsultation with the Attorney-General,
submit to the Cabinet the treaty, together witheamarandum outlining the objects and subject
matter of the treaty including the summary of thecpss leading to the adoption of the treaty
and the date of signature to the treaty.

Section 8 provides that where the cabinet apprdkesratification of a treaty, ‘the
Cabinet Secretary shall submit the treaty and a en@ndum on the treaty to the speaker of the
National Assembly’. Sub section 2 thereof provittest once a treaty is approved under Section
8 then it shall, depending on the subject mattethat treaty, be considered by both or the
relevant house of Parliament. Sub section 4 tligneyvides for approval by Parliament of the

ratification of a treaty with or without reservait®to specific provisions of the treaty. Section 4

192v/ienna Convention on the Law of Treaties (1969}joke 2, 1(a),
193 The relevant state department is defined at Seétiof the Act as ‘the State department responsible
for the subject matter of the treaty to be apprdeedatification’.

19 0Op cit, the Act, sections 8, and 12.
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(6) provides that where one House approves thécedion of a treaty and the other House
refuses to approve the ratification of the tredhg treaty shall be referred to the Mediation
Committed®.

Should both Houses of Parliament refuse to apptiogeatification of a treaty, Section
8(7) provides that the Speakers of the two Houbadl submit their decision to the relevant
Cabinet Secretary within 14 days of the decisi@tti®n 8 (8) allows for the resubmission of a
treaty to the National Assembly and where applieathle Senate, where approval for the
ratification of the treaty had been initially refuas

Section 9 provides that where Parliament refuseppoove the ratification of a treaty the
Government shall not ratify the treaty. At the samee, Section 12 provides that, no treaty shall
be ratified on behalf of the Government of Kenyéess it has been considered and approved by
the Cabinet and Parliament in accordance with ttte A

Section 11 provides that the Cabinet Secretary gnagt full powers to such persons as
may be appropriate for the purposes of ratificabbany treaty in accordance with the Act.

Section 10 provides that ‘all instruments of raafion of a Treaty shall be signed, sealed
and deposited by the Cabinet Secretary at the sggunternational body and a copy thereof
shall be filed with the Registrar of Treaties’ dédished to serve as the depository of all treaties
to which Kenya is a parti’. The Registry should have a record of all treatiestain the status

of all the treaties pending ratification or domeation as well as the timelines for such

1% Op cit, the Act, section 8 (6). (Article 112 of the Congtiibn (2010) also provides the same procedure
with regards to ordinary Bills concerning countywgomments. On this, the role of the Mediation
Committee is set out under Article 113.)

1% Op citthe Act, section 13 (2)
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ratification or domesticatidfl’. Further, Section 14(4) (c) provides that the Beegi shall inform
lead State departments to observe and uphold figatbns of their respective departments.

Regarding implementation of treaties, Section 1&vidles that the Cabinet Secretary
shall cause to be laid before the National Assejrdilyeast once every financial year, a report
containing records of all treaties which Kenya hasfied and which may in any way bind
Kenya to specific actions.

Where Kenya wishes to withdraw from a treaty, S#ctl7 provides that the relevant
Cabinet Secretary shall prepare a cabinet memonanddicating the reasons for such an
intention.

As per the Vienna ConventitHi, states are obligated to abide by their intermatfio
obligations. Kenya grappled with this issue whes Bresident of Sudan herein after referred to
as ‘Al Bashir’ who has warrants of arrest issuediagf him under the Rome Statute attended the

promulgation of the Constitution (2018} ceremony in August, 2010. The fact that the

197 bid,the Act, section 13 (2)

198 Op cit, VCLT, articles 27 and 46.

19 Kenya is a party to The Rome Statute which estabdi the International Criminal Court [ICC], which
prosecutes and judges, particular categories ehoéfs provided under Article 5 thereof being ‘csnoé
genocide, crimes against humanity, war crimes, emue of aggression’. This was domesticated in
Kenya through International Crimes Act [2008], whicame into force on 1st January, 2009. The
objective of the Act as set out in its preamblé.isto make provisions for the punishment of certain
International Crimes, namely, genocide, crimesrajdiumanity and war crimes, and to enable Kenya
to co-operate with the International Criminal CAU@C] established by the Rome Statute

in the performance of its functions”.

52



government did not arrest him caused concern teessentors of the Kenyan society. A second
planned visit of Al Bashir to Kenya later that yemcasioned the filing in court of a case by
Civil Society Organizatiorf8® pursuant to the Rome Statute in which they soaghit obtained
orders of his arrest if he visited Kenya.

In an interview with a senior offic&t" at the Ministry of Foreign Affairs it emerged thhe
government has drafted a Bill on Foreign Serviced &iplomatic Representatiéif, which
would supplement the Treaty Making and Ratificatfat, and give more life to Article 2(6) of
the Constitution (2010).

According to the said officer the draft Bill proes that Kenya shall establish Diplomatic and
Consular relations in accordance with Treaties and Conventions establishing international
Organizations. The draft further provides thafThe functions of the Foreign and Diplomatic
Service shall include: Coordinating Kenya’'s papation in Negotiation and conclusion of
International Treaties, Conventions and agreem&dsfication and Accession on behalf of the
Government to International Treaties, Conventiomd Agreements; Depository and Custodian

of all Treaties, Conventions and Agreements to twiienya is a state party...’

Article 12(1) of the Rome Statute provides that,state which becomes a party to this statute tlyereb
accepts the jurisdiction of the Court with resgedhe Crimes referred to in Article 5”

20 Kenya Section of The International Commissionuwfsis v Attorney General & Another [2011]

eKLR

21 The identity of the government officer has beethhgéld on account of a confidentiality agreement
entered between the author and the interviewee.

292 proposed Foreign Service and Diplomatic RepretentAct.
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Shelton, in her book discussing developments iarmational law and their relationship to
national legal syster’¥ observes that, ‘the courts of most states havptadca presumption
that domestic law is intended to conform to intéioral law’. This would appear to have been
the view of the court in the Zipporah Wambui Mathaasé&™, hereinafter referred to as ‘the
Zipporah case’ where the court was faced with aasiitn where the Civil Procedure Act
(CPAY® conflicted with the provisions of the Internatibr@ovenant on Civil and Political
Rights (ICCPRY® hereinafter referred to as ‘the Convention’ whi¢enya ratified under the
Independence Constitution but which was not doroaistd by way of legislation. The case
involved a judgment debtor who was incarcerateBrison where she was committed to serve a
jail term due to her failure to satisfy the decrstam.

While the said Civil Procedure Act makes the priovis for recovery of debt through
committal of the judgment debtor to civil jail, Agte 11 of the Conventidfi’ provides that ‘No
one shall be imprisoned merely on the ground obilitg to fulfill a contractual obligation.’
Justice Koome, in allowing the application agacmwhmittal to civil jail, asserted that ‘by virtue
of the provisions of Section 2(6) of the Constiati (2010), International Treaties and
Conventions that Kenya has ratified are importegdaas of the sources of the Kenyan Law, even

if the same had not been previously domesticated.

203 ghelton D., International Law and Domestic Leggbkt®ms: Incorporation, Transformation, and
Persuasion, (USA: Oxford University Press, 201118

24 |n Re The Matter of Zipporah Wambui Mathara [208K]_R

2% The Civil Procedure Act, Chapter 21 Laws of Kenya.

2% International Covenant on Civil and Political Rigjratified by Kenya on 1st May 1972,

27 Op cit, CPA, Section 38(c)
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?%%3dvances that the Constitutional provisions on thktionship between

Mwagiru
international law and municipal law are seeminghgnded to clarify any grey areas on Kenya'’s
treaty practice that may have existed previously.

Franceschf®, arguing on the import of Article 2 (6) of the Gitution (2010) prior to
the enactment of the Act comments as follows;

The Constitution (2010) provides a monist systerthwio clear instructions on

signature and ratification. It neglected to defthe power to ratify which is a

grave omission for a monist Constitution. And otfus abeyance is in place, the
gap must be filled through the principle of exeesitiesidual functions.

FracescHi interprets Article 2 of the Constitution (2010)line with the High Court’s
decision in the Zipporah c&3& to mean that ‘Treaties are part of the law of yennder the
Constitution, not above and not with the Consttibut may be above domestic laws in
Kenya'.

Sheltorf*? observes that ‘the processes required to obtaimedtic application of treaties is

an internal legal matter to be determined by thiévidual states’. He further observes that ‘such

provisions seem to support a dualist notion in eespo the relationship between international

2% Op cit, Mwagiru, From Dualism to Monism, p.146.

29 Op citFranceschi G., Constitutional Regulation of Intéiowal Law in Kenyagited inLumumba P.,
Mbondenyi M. & Odero S.The Constitution of Kenya: Contemporary Readings Indtional Law,
(LawAfrica Publishing (K) Ltd, 2011) p. 281

#90p cit, Franceschi, p. 281

21bid, Franceschi, p. 281

#20p cit, Shelton, p.3
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and domestic lavf*®. Franceschf'* appears to appreciate this argument when he cempae
Constitution (2010) to the Harmonized Dfattherein after referred to as the Draft, and observe
that the Draft*® provided a clear mechanism for the approval agdirsg of treaties. He also
notes that the draft clearly established the need darliamentary intervention before
enforcement.

He contrasts this with the Constitution (2020Wwhich merely states that ‘any treaty or
convention ratified by Kenya shall form part of dagv of Kenya under this Constitution’, and
concludes that ‘Kenya is a monist system with neacl provisions on signature and
ratification?'®,

He proceeds to argue that the failure to defingotheer to ratify Treaties in the Constitution
was a serious omission for a monist Constitutiomictvin his view is the Kenyan system.’e

further observes that as long as the power toyratfaties is not provided for, the gap would be

filled through the exercise of discretionary exaipoweré?’. The import of this, he argues, is

#3|bid, Shelton, p.3

24 0Op cit, Franceschi, Constitutional Regulation of Interoadil Law in Kenya (2011), p. 280

215 The draft was published on W November, 2009 by the Committee of Experts on Gwmrisnal
Review.

21%|bid, the Draft, article 81(4)

27 Op cit,the Constitution (2010) article 2(6)

218 Op cit, Franceschi, Constitutional Regulation of Interoadil Law in Kenya (2011), p. 280

#9\bid, Franceschi (2011), p. 280

220 |bid, Franceschi (2011), p. 280
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that by having the President ratify treaties digserary, he would be legislating with no checks
and balancés".

Takele Bulto in his journal article on the dualisnenism dividé?, observes that ‘the monist
doctrine does not recognize the distinction betweerdomestic and the international, and, does
not allow room for contradiction between the twassef rules’. He further states that ‘the
dualist doctrine represents a contrasting appraauth starts from the assumption that the
national and international legal systems regulatiredy different and parallel subject matters
and have no room for confliét®

While Makumi has argued that the Constitutionalifims’?* which makes international
treaties that Kenya has ratified part of the la&enys?> as having completely transformed
Kenya from a monist to a dualist st&te Franceschf?’ observes a Constitutional grey area. He
notes that Articles 21(4) and 51(3) of the Consttu(2010) require legislation to bring certain
treaties to effect.

Article 21(4) requires the state to ‘enact and enpént legislation for the fulfillment of
its international obligations and Parliament in legislative role to take into account

international obligations in respect of human r&ghta direct contradiction of a monist system

21 Op cit, Franceschi, Constitutional Regulation of Interoadil Law in Kenya, p. 280

222 Bylto T., The Monist-Dualist Divide and the Supeay Clause: Revisiting the Status of Human
Rights Treaties in Ethiopia’ 2Bournal Ethiopian LawiNo.1 pp.132-135:135

**Abid, Bulto,135

224 Op cit,the Constitution (2010), article 2(6)

25 Op cit, Mwagiru, From Dualism to Monism, p. 144

226

Ibid, Mwagiru, From Dualism to Monism, p. 144

#2’0p cit, Franceschi, Constitutional Regulation of Interoail Law in Kenya (2011), p.277
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which does not require legislation to be made wétbpect to ratified treati&d, as opposed to
Article 51(3) which requires Parliament to enagidtation that takes into account the relevant
international human rights instruments , which [Bmn Franceschi argues supports a monist

system.

228 Op cit, Franceschi, Constitutional Regulation of Intermiail Law in Kenya (2011), p.277
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CHAPTER FOUR
AN EXAMINATION OF THE INTRICACIES OF KENYA'S TREAT Y PRACTICE
AND THEIR IMPACT ON KENYA'S DIPLOMACY AND FOREIGN P OLICY
The chapter outlines intricacies of Kenya'’s treatsictice, which have been examined under

the preceding chapters. It also examines the impiatiiese intricacies on Kenya’s diplomacy
and foreign policy. To better understand the natiirthose intricacies, the chapter also utilizes
some treaty practice experiences of the UnitedeStaf America hereinafter referred to as
‘United States’.

The relevance of identifying the treaty practice aofcountry has been discussed in the
preceding chapters. The relationship between iatemmal law and the municipal law of a
country underpins a country’s treaty practice aasl &n impact on that country’s diplomacy and
foreign policy.

Kenya’s treaty’s practice as outlaid in the Constin of Kenya, 2010, hereinafter referred
to as the Constitution (2010) has attracted diffemeterpretations. In attempting to understand
Kenya’s treaty practice, some writers and notablgkimf*® have taken a monist approach.
Makumi argues that Article 2 (6) of the Constitati2010) makes Kenya a monist stateOn

the other hand, others such as Francé¥tlaive taken a mixed approach. They have argued that

229 Mwagiru, M., From Dualism to Monism: The StructaieRevolution in Kenya’s Constitutional
Treaty PracticeJournal of Language, Technology & EntrepreneurshipAfrica Vol. 3 No. 1, (2011)
pp.144-155: p. 144

#00p cit, Mwagiru, p.144.

Blrranceschi L., Constitutional Regulation of the dign Affairs power in Kenya: A Comparative
Assessmentited inLumumba P., Mbondenyi M. & Odero SheConstitution of Kenya: Contemporary

Readings International Lavwjl. awAfrica Publishing (K) Ltd, 2011) p.277
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the Constitutional provisions affecting treaty iee have led to a grey area, in that, it is not
clear which between municipal law and the tredtws$ Kenya has ratified ranks higher than the
othef*2

Franceschi has concluded that the Constitution R@tovides a monist system with no
clear instructions on signature and ratificatiom. lirhs also cited Articles 21(4) and 51(3) of the
Constitution (2010) and argued that they contratietmonist implication of Article 2 (6).

The requirement by Article 21(4) of the Constitatig2010) for the enactment and
implementation of legislation in order to fulfilhternational obligations in respect of human
rights as well as the requirement by 51(3) (b)Rarliament to enact legislation that takes into
account the relevant international human rightsrumsents, as Franceschi argues, are a direct
contradiction of a monist system which does notuieglegislation to be made with respect to
ratified treatie$*> These provisions if anything, support a dualistem.

Further, as Ojwang’ and Franceschihave observed, it is important to have the
Constitution regulate the treaty practice of a ¢punThe situation in the United States best
captures this argument. Out of a total of severickkg which constitute the United States
Constitution four relate to treaties. This undetirthe importance that the United States givesto i
treaty practice. In addition, the United States Stitutior?* lays out the role of each state organ

with regard to treaty practice.

%32 0p cit, Franceschi (2011), p. 277

233 Op cit, Franceschi, Constitutional Regulation of Interoadil Law in Kenya, p.277

234 Ojwang’ J. and Franceschi L., Constitutional Ratjah of the Foreign Affairs power in Kenya: A
Comparative Assessmedurnal of African Lawyol. 46 No.1 (2002), pp.43-58, p.43

235 Constitution of the United States of America, Getil.
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Treaties impact directly on a country’s diplomaaydaoreign policy®°. Kenya is no
exception as the Al Bashir C&3edemonstrates. The court, in adopting a monistaagtr on the
interpretation of the Constitution made a declarathat Kenya was under an obligation to arrest
Al Bashir pursuant to its obligations under the Rotatute, if he visited Keny&". This was in
direct conflict with the Government’s foreign pglion Sudan which was appears to have been
informed by an African Union Resolution that callmd Member states not to cooperate with the
International Criminal Court on the maftér

Contrary to that approach by the Kenyan Judicieoyrts in the United States normally
decline to decide disputes between the legislancethe President when a matter relates to the
treaty-making power mainly on the basis of the gifte of non-justiciability*’. This approach
ensures that the government does not suffer paalygs diplomacy and foreign policy.

The distribution of functions among state organsratters concerning treaties can impact

the diplomacy and foreign policy of a country eitpesitively or negatively. For instance under

236 Makumi, M., Diplomacy Documents, Methods and practifiéenya: Institute of Diplomacy and
International Studies, 2004) pp.106.

%37 Kenya Section of the International Commissionusfsis-vs- Attorney General & Another
[2011]eKLR

28 bid, Al Bashir case.

239 Doc. Assembly/AU/13(xiii), Decision on the meetiofjAfrican states parties to the Rome Statute of
the International Criminal Court adopted by therdanth Ordinary Session of the Assembly in Sirte
Libya, on 3 July 2009.

240Dole v. Carter 444 F. Supp. 1065 (D. Kan. 197@ption for injunction pending appeal denj&®9

F.2d 1109 (16 Cir. 1977).
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the Treaty Making and RatificatioAct”*!, hereinafter referred to as the Act, the Kenyardhxive
has the responsibility of treaty makfiig

However, Parliament can also, under the?Actrefuse to approve the ratification of a treaty
in which case the government should not ratifytteaty**. The implication of those provisions
is that the government can conceivably have ittodhpcy and foreign policy paralyzed where
Parliament adopts an attitude that is not in hagmith the government’s policy on treaties.

Further, given that Kenya is a multiparty democfatwhere parties compete in Parliament,
a government without adequate support in Parliaroantface the danger of its diplomacy and
foreign policy hanging in the balance. Becauseughanconveniences, the United States whose
Constitutiof*® requires that treaties must have the approvalofthirds of the Senate before a
treaty can be ratified, has developed a practicenablving senators in the negotiations of
treatie$®’. This is designed to avoid a protracted treaty imalprocess or failure to obtain
Senatorial approvad®. Such a scenario if replicated in Kenya would gee involvement of

legislators in negotiations of treaties.

41 The Treaty Making and Ratification Act, Act NG df 2012, Section 4(1).
#2bid, the Act, section 4(1)

2bid the Act,section 9

*bid, Section 12

245 The Constitution (2010), article 4 (2)

246 Op cit, the United States Constitution, article 1(2).

%47 owe, V., International Law (U.K.: Oxford University Press, 2007), p. 67

248 Berridge, G. R.Diplomacy: Theory and Practicéew York: Palgrave Macmillan, 2010), p.75.
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Berridgeé®®, in acknowledging the possibility of paralysistire treaty making process, states
that, because of the inconveniences that come veijotiating treaties and ultimately obtaining
the consent of the Senate, the executive in theedi8tates is encouraged to resort to the making
of informal agreements. The Act creates such a window in the Kenyan case whemiides
that certain bilateral agreements are not subgethé application of the provisions of the Act
with regard to treaties. This affords the governmatitude to conclude certain agreements
without necessarily seeking Parliamentary approval.

Another intricacy of treaty practice as observeddwang’ and Franchesgdt is failure
by a country to comply with its international oladtgns arising from a failure to keep treaty
records. They further observe that as of the y&@@22Kenya had concluded more than 430
bilateral and multi-lateral agreements. There wasdver, no office with a harmonized record
where all treaties concluded were kept. They nglpibint out, that this situation limited the
scope for compliance and implementation and aftettte credibility of Kenya internationally.

In the context of the Constitution (2010), the &tprovides that where the Government
intends to ratify a treaty, the Cabinet Secretafythe relevant State department shall, in
consultation with the Attorney-General, submit tte tCabinet the treaty, together with a
memorandum outlining the objects and subject mafténe treaty including the summary of the

process leading to the adoption of the treaty dred date of signature to the treaty. It is

9 bid, Berridge, p.75.
#00p cit, the Act, section 3 (4)
%1 0p citOjwang’ & Franceschi , Foreign Affairs Power in K@n(2002), p.56-57

#20p cit,the Act,section 7
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comprehensible that a cabinet secretary who iswesk versed in the foreign policy of the
government could come up with a treaty that isim¢ihe with such foreign policy.

The Acf® addresses Ojwang’ and Franchesci's concern regpalicentralized system
of records®* by requiring that all instruments of ratificati@f a treaty are required to be
deposited by the Cabinet Secretary at the requrgigenational body and a copy thereof is to be
filed with the Registrar of Treaties’ establishedserve as the depository of all treaties to which
Kenya is a party>.

The Registry should have a record of all treat@mtain the status of all the treaties
pending ratification or domestication as well as thmelines for such ratification or
domesticatioff®. The Acf® further provides that the Registrar shall inforad State
departments to observe and uphold the obligatibtisetr respective departments.

From the above, it can be argued that treaty me&adsi not a straight forward process that
can easily be defined merely on the basis of atcgsnlegal framework. The workings of a
country’s treaty practice is the sum total of vagdactors; the legal framework encompassing
the relationship between international law and rtienicipal law of a country, the interplay

between the various organs of government and thicpaf the day.

23 |pid, the Act,section 10

%4 Op cit,Ojwang’ & Franceschi , Foreign Affairs Power in K@n(2002), p.56-57
?° Op cit, the Act,section 13 (2)

% |bid, the Act,section 13 (2)

*7|bid, the Act,section 14(4) (c)
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CHAPTER FIVE
CONCLUSIONS AND RECOMMENDATIONS

In the research objectives, the study set out teraene the nature of treaty practice
provided under Article 2 (6) of the Constitution Kkénya, 2010, hereinafter referred to as the
Constitution (2010), the policy situation on Kerg/dteaty practice before and after August,
2010, the intricacies of treaty practice in Kenyal dheir impact on Kenya’s diplomacy and
foreign policy. The study also set out to determarieat challenges are likely to be experienced
in Kenya’s treaty practice and to propose possblations.

This chapter summarizes the findings of the studg against those findings it tests the
hypotheses of the study and draws conclusionsallizjirthe study proposes recommendations on
what can be done to streamline Kenya'’s treaty mecuch recommendations if adopted would
be expected to harmonize Kenya's treaty practi¢k it8 diplomacy and foreign policy.

As Mwagirlf® has observed all states have a treaty practicevaild some states may have
an ad hoc one, others have structured it in themrsGtutions. The independence Constitution did
not contain any express provisions on treaty practi

Conversely Article 2(6) of the Constitution (20J@pvides that all treaties ratified in Kenya
are deemed to form part of the laws of Kenya. Fn®vision implies a monist treaty practice.
Articles 21(4) and Article 51 (3)f of the Constitution (2010) however contradictiélg 2(6)
because they require the enactment of legislatmrgive effect to particular international

instruments. This negates the apparent monistraystglied by Article 2(6) because a monist

258 Mwagiru, M., From Dualism to Monism: The StructaieRevolution in Kenya’s Constitutional
Treaty PracticeJournal of Language, Technology & EntrepreneurshipAfrica Vol. 3 No. 1, (2011)

pp.144-155: p. 145
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system does not require legislation to be made wispect to ratified treati€S. The
Constitution (2010) therefore does not prescribeobherent structure on treaty practice. In
agreeing with this position, Francestfiadds that the Constitution (2010) provides norclea
instructions on signature and ratification.

The policies of the government can be deduced fobservations of the behavior and
actions of its leaders. As discussed in chapter, fpadicies can change depending on the
prevailing circumstances as well as change inghaddrship. The intricacies of treaty practice in
Kenya, under both the independence Constitution #ed Constitution (2010) have been
highlighted through an examination of the interpkstween and among the various organs of
government.

The study agrees with Ojwang and France§thin their observation that there was a
domination of treaty practice processes by the @iex under the independence Constitution.
The study also agrees with their proposal for thendfitutional Review Commissiétf to
consider setting out in the Constitution clear prhaes regarding the foreign affairs pofRer

The Constitution (2010) however does not providehgguidelines.

9 Franceschi G., Constitutional Regulation of Ingional Law in Kenyal.umumba P., Mbondenyi M.
& Odero S., The€onstitution of Kenya: Contemporary Readings Inational Law,(LawAfrica

Publishing (K) Ltd, 2011) pp. 233-286 : 281

20 |bid,Franceschi (2011) , p. 281

1 ojwang’ J. and Franceschi L., Constitutional Ratjah of the Foreign Affairs power in Kenya: A
Comparative Assessmegdurnal of African Lawyol.46. No.1 (2002),pp.43-58, p.44.

%2|bid, Ojwang and Franceschi (200p)44

283 Op cit, Ojwang and Franceschi (2002), p.58.
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The study agrees with Mwagird® argument, that a separate statute on Kenya’'sytreat
practice would help to harmonize treaty practicd alt its various elements is in line with the
findings of this study. As he nof@3the executive arm of government negotiates treatee
legislative arm debates about them and decidesheh#étey should be ratified or not while the
courts interpret them in their judicial functfSh

The Treaty Making and Ratification A&f, hereinafter referred as the Act which
provides the procedure for making and ratifyingties by outlaying the roles of the executive
and the legislature on treaty making and ratifaratipartly addresses the need for laying out a
procedure for treaty practice. The proposed Bill Boreign Service and Diplomatic
Representation, if eventually passed, will suppleintbe Treaty Making and Ratification Act
and better define Kenya'’s treaty practice.

The study finds that treaty practice under the peeelence Constitution was
characterized by inconsistencies as illustratedth®y conflicting judicial decisions in Rose
Mora&® and Rond™. The study agrees with Mwagffd in concluding that the anomalies and
inconsistencies were because of the ad hoc nafuteeaty practice under the independence

Constitution.

%4 0p cit, Mwagiru, p.154.

2% 0Op cit, Mwagiru, p. 154

2% bid, Mwagiru, p.154.

%" The Treaty Making and Ratification Act, No. 452612
%8 Rose Moraa & Another-vs- Attorney General [2008]&K
#9Rono v. Rono & another, [2008] KLR

2 Op citMwagiru, p. 154
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Under the Constitution (2010) the Al Bashir &aSkighlights another intricacy of treaty
practice by demonstrating the conflicting interetitat can arise among different arms of
government. The decision in this case highlightee tonflicting positions adopted by the
judiciary and the executive thereby exposing Kesyatk of a coherent policy framework on
treaty practice.

While the study agrees with MwagirG’é general observation that the adoption of a
monist treaty practice would sharpen the separatiggowers by making the roles of each of the
three arms of government better defined, it dedants the position of those authors including
Mwagiri?”® who have argued that the Constitution (2010) hasked a shift from dualism to
monisnf’”,

The study concurs with Sheltdn that it is almost impossible to find a system tisat
entirely either dualist or monist. This is informeas Sheltoff® argues, by the fact that the
‘division between the two systems covers a widegeawof possibilities in theory and in

practice®”’. Accordingly the study concludes that Kenya's tygaractice contains both monist

"1 Kenya Section of the International Commissionusfsis-vs- Attorney General & Another
[2011]eKLR

22 0p cit, Mwagiru, p. 154.

213 |bid, Mwagiru, p.144.

2" Op cit, Mwagiru, , p.144

275 Shelton D., International Law and Domestic Leggt8ms: Incorporation, Transformation, and
Persuasion, (USA: Oxford University Press, 2011, p

2% |bid, Shelton, p.2

2" bid, Shelton, p.2
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and dualist tendencies and is therefore a hybridheftwo. Kenya’'s treaty practice cannot
therefore be classified as either monist or dualist

To address the issue of conflicting judicial demmsi on the interpretation of treaties as
well as conflict among the various arms of governtmen their respective roles in treaty
practice, this study recommends that it is impdrtarensure that the country’s foreign policy is
understood by the various organs of governments Twould ensure the government is not
exposed as lacking an official foreign policy pmsit The study observes that this is among the
reasons that courts in the United States do nanaldy interfere with the executive’s treaty
making power.

This study finally recommends that the processeiseaity practice in Kenya be further
coordinated with a view to ensuring that intricacad treaty practice, do not negatively impact
Kenya’s diplomacy and foreign policy. In that redjdhe proposed Bill should be harmonized
with the Act so that the various arms of governmewtk in harmony when it comes to

implementing Kenya'’s foreign policy.
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