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ABSTRACT

The overthrow of President SiyadBarre in 1991 mdrketurning point in Somalipolitics,
economy and society. After the ousting of Barremegby the Rebel forces in 1991, turmoill,
factional fighting, and anarchy ensued in Somaiie Bomali National Movement (SNM) gained
control of the north, while in the capital of Mogslau and most of southern Somalia, the United
Somali Congress achieved control. Somalia had betout a stable central government since
Mohamed SiadBarre fled the country in 1991.Gengrakcurity situation in Somalia is
unpredictable and in particular the capital Mogadiss marked by daily hand-grenade attacks
and roadside bombs directed at Ethiopian soldierd the Somali government forces.
Accordingly, traditional or customary law is the shprevalent legal system in today's Somaliain
their role as enforcers of law and order within &etlveen clans; traditional leaders have come
under sustained pressure from Somalia’s long-lgstenvironment of conflict, rapid
socioeconomic change and the absence of law aret.drdthe next chapter | will discuss the

human rights issues in Somalia from the periods18®1 2.

The European colonization of Somalia and the HdrmAfica involved periods of warfare

between the colonialists and Darawish forces oa&iylohamed Abdulla Hassan and between
Britain and Italy during World War Il.In this reghr colonialism is said to have had a
permanently damaging effect on the Somali peoptanaia’s socio-economic system and

attempts at post-independence reconstruction.

The study will see that if Somali state was heaslgpendent on foreign aid. As this aid declined

in the late 1980s, what was the end result? Paliaad economic competition among the elite



was turned inwards over Somalia’s local resourtés. study will find out that if the conflict in
Somalia from its onset was caused by clannism apbtism and unequal distribution of the
natural resources whereby the country was dividstdiéen the northerners (marginalized) and
the southerners (elites) as some quarters had ediaim this study.War crimes were also
allegedly committed, and the study will exposeuifls crimes were committedagainst the people

of Somalia.

Vi
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CHAPTER ONE
INTRODUCTION TO THE STUDY

1.1 Background to the Study
Since the end of World War Il, when human rightgeveecognized in the global international

law, there have been published many studies ammeses on this topfcThe issue of human

rights and its protection occupied a large numifesaholars. Consequently, the third world
countries have become an area of special intepstsably because of worsening situation.
However, most of the analyses of human rights & tthrd world countries have focused on

economic development and governmental pdlicy.

Somalia has exceptionally poor human rights coogtiand is one of the African countries that
are considered by Non-Governmental Organization6@hs) to be not freg.This country
located in the north-eastern Africa, has not hacefi@ctive central government since former
President SiadBarre was overthrown in 19®omalia’s disintegration is evident everywhere
and in daily life. While many African citizens abecoming healthier and have better access to
economic opportunities than a couple of years &pmnalia still has to struggle with many
domestic difficulties. Its citizens are now everssiephysically secure and their rights are

continuously violated.

Somalia has experienced almost constant conflictesihe collapse of its central government in

1991. The ongoing civil war in Somalia has led iteinal displacement of millions citizens

! G.D.Evans, Muman Rights and State Fragility: Conceptual Fouimfas and Strategic Directions for State-
Building”, Journal of Human Rights Practice, Vol.1, No.2,831-207

2A.C Odinkalu., “Back to the Future: The ImperativfePrioritizing for the Protection of Human RiglitsAfrica”,
Journal of African Law, Vol.47, No.1, p.1-37

%.Menkhaus., “U.S. Foreign Assistance to Somallaodhix from the Ashes?”, (Middle East Policy, VB).no.1,
January 1997), p. 1

“Somalia Country Profile, “BBC News”, [online], 2010



making the state a shelter for terrorist organires? The region is troubled with absence of the
rule of law. Somalia lacks the capacity necessargrovide respect for the rule of the law and
security of citizens. For instance, as a failedests some quartersclaimed, it has been most
likely unable to combat piracy within its watersedio lack of central governance. Ineffective
government has been unable to fight corruption\aakénce in the country. At the same time,
poverty is still increasing and more people ardesufg from the lack of security. This in turn
takes effect in piracy, terrorist activity and humdghts violations. Furthermore, human rights
are not protected by the state and they are overakally bad condition. Due to absence of

functioning institutions, perpetrators of humarhtigyabuses have been rarely punished.

The security situation in Mogadishu today is mon@redictable compared with the situation in
the early nineties when there were clear frontslifetween the various militidSporadic
fighting between Al-Shabaab and African Union Missiin Somalia (AMISOM) troops has
persisted in Mogadishu, including in the Dayniiléeliwa, and Yagshiid districts.Several
politically motivated assassinationshave been eadraut in Mogadishu since the beginning of
the year 2013.A Person-Borne Improvised Explosive Device (PBIEEtack took place inside
the Villa Somalia compound in Wardhiigleey distriesulting in at least four civiliancasualties
and an unconfirmed number of injurlle%VhiIe AMISOM has put pressure on Al-Shabaab and
pushed them to the periphery of Mogadishu, 1,50@dbaab fighters loyal to Sheikh Ali Rage

and the Murusade clan remain in the Deynile areprédious attempt by Burundian AMISOM

*Transparency International Corruption Perceptiomiek available on the Internet:
http://www.transparency.org/policy_research/survéydices/cpi/2010/results
6 .
Ibid
"UN High Commissioner for Refuged$NHCR alarmed by resumption in mortar attacks im&ta's Mogadishu
20 March 201ttp://www.unhcr.org/refworld/docid/4f6ad7e32.html
8| ASC SomaliaProtection Cluster Update, weekly repddt16 march 201 ttp:/reliefweb.int/node/484051
9 .
Ibid
1% bid




forces to attack Al-Shabaab in Deynile failed aesufted in heavy fighting with 30 Burundian
soldiers being killed! This was partly due to the rather poor trainingl @guipment of the

Burundian soldiers.

Al-Shabaab having withdrawn from the city has simesorted to unpredictable attacks in
random places. On 20 March 2012 United Nations H@gimmissioner for Human Rights
(UNHCR) Somalia raised alarm over the resumptiomoftar attacks in the Somalia capital of
Mogadishu, which led to the deaths of at least fibiPs (Internally Displaced Persons),
including two childrert? Mortars landed in a small IDP settlement in therdiiiigley district few
weeks after the withdrawal of anti-government ferdeom the majority of districts in the
capitalmarking the first attack of its kifd.On 27 March 2012 United Nations High
Commissioner for Human Rights (UNHCR) expressedceaom of the continuation in mortar
attacks in Mogadishu, which claimed three more sifeSeveral mortars landed in the
BeertaDarawiishta (Darwish) settlement for intelsnaflisplaced people near the Somali
Parliament building in the Waardhiigley District thie Somali capital where it was reported that
three internally displaced people, including a éatand his three year old child were killed and

eight others;five women and three men were seryangired.

Somalia has been included in the Freedom Housatregoone of the worst countries in the

world according to human rights condition for tleifth year in a row” Somalia received rating

MUN High Commissioner for RefugeeNHCR calls for respect for civilian life and aicgencies as mortar
attackscontinue in Somali capit@l7 March 201 ttp://www.unhcr.org/refworld/docid/4f7d76d32.html
12y i
Ibid
2 1bid
1 |bid
15 GM.,Cornett, L., & Wood, R, Political Terror Scal®76-2006, (2009)
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of 7 for political rights and for civil libertiesyhere 7 on the scale represent the worst condition
and situation has been getting worse since 20@amalia is not a free country, where freedom
of speech and the press as well as freedom of abgsesnnot respected. Consequently, it has
remained one of the world’s most dangerous cowntiee journalists who along with human

rights defenders are threatened and suffer frorarseabuse and violente.

Somalia’ssemi autonomous neighbor, Somaliland hagnbable to maintain relative
stability;however, it has been unable to resohabf@ms regarding human rights such as illegal
imprisoning of people, including children. This dyuwill investigate the situation of human

rights in Somali with critical analysis of the paals 1991 to 2012.

1.2 Statement of the Research Problem

The overthrow of former President Siyad Barre i®ll®ave since marked a turning point in
Somali politics, economy and sociéfy,where Somalia has suffered from civil-warjdev

spread famine, broken infrastructure, rampaoman and civil rights abuses, poverty,
human trafficking, rape, murder and corruptiah every level of society. These atrocities
have come from the war-lords to the merchamsthe streets of Mogadishu selling 70%$
an AK 47 and rocket propelled grenades(RPGshfoes of the box. Consequently, no one is

safe in Somalid®

Though Al-Shabaab has partially withdrawn from Mdigau, it has replaced its previous

"Ibid

YHuman Rights Watch 2010

18A Hussein,andR. For@®Removing Barricades in Somalia: Options for Peane RehabilitationVashington
D.C., Peace works (1998)

19).Gettleman, Peace Force Is Attacked on Arrival in Soraew York Times, 2007)
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military approach with asymmetric warfare tactichigh means more suicide attacks, IEDs
(Improvised Explosive Device), VBIEDs (Vehicle Bommprovised Explosive Device), i.e. car
bombs and better prepared attacks on selectedvhigie-target$® The numbers of IEDs have
increased since August/October 2011, but so hasdpkistication of these devices in its battle
against the Al-Shabaab foréésAl-Shabaab makes use of young men and sometiroggew in
order to deploy explosive devices and undertakel l|genade attacks. These young men and
women have received reimbursement of monetary safoe their actions. The wider use
ofindiscriminate explosive devices in Mogadishu hzde the city a more dangerous place for

everyone.

There have been huge human rights abuses in Mdgadisd no one is protecting basic human
rights. All citizens of Mogadishu, irrespectiveaén affiliation, are suffering from the insecurity
and lack of protection; in addition, IDPs lack saeland food, which is only provided at an
absolute minimum. There are armed gangs and clétiasiiwhich make people think twice
before they go out in the streets. Consequentbsetwhose clans are thought to be armed are
less abused or harassed but minorities and IDA®tbave this option. In 2009, Somalia took
the first place in the ranking of countries witle tnost difficult conditions of life. Somalia has

been placed on this position for the second yearrow.

Despite the deplorable situation in Somalia, littkeestigation has been done to unveil the plight
of citizens in the war-torn Somalia. This studydlageks to answer the question: What has been

the state of human rights in Somalia from 1991-2012

BBC News. Somalia: Suicide bomber targets presidential palacel4 March 2012.
http://www.bbc.co.uk/news/world-africa-17364680a8dmalia: Al-Shabab bombs Mogadishu ca®e February
2012.http://www.bbc.co.uk/news/world-africa-1694480

21 i

Ibid



1.3 OBJECTIVES
The main objective of this study will be to analyhe state of human rights in Somalia between
the periods 1991 to 2012.
More specifically the study aims to:
i) Provide an overview of the human rights situatiosomalia during the study period.
i) Examine the nature of human rights abuses in Sardaling study period.

iii) Examine the intervention measures by the internatioommunity to address human

rights abuses in Somalia during the study period.

1.4 Literature Review
Introduction

This literature is drawn from books, academic jalsn conference, information materials,
organizations, documents, positions papers andintexnet. The review is on the main
theoretical perspective which the study anchorthoough the identification of the gaps from the
hypothesis have been formulated. A description @n they have inspired the project in part or
wholly is stated.The review will give brief highhts on human rightssituations in Somalia and

how the human rights are intervenedby the inteonaticommunity.

Universality of Human rights

Human rights are rights inherent to all human b&inghatever your nationality, place of
residence, sex, national or ethnic origin, coletigion, language, or any other status. Every
individual is equally entitled to human rights watit discrimination. These rights are all
interrelated, interdependent and indivisible. Hurmayhts entail both rights and obligations.

States assume obligations and duties under intenadtiaw to respect, to protect and to fulfill

6



human rights. The obligation to respect means states must refrain from interfering with or
curtailing the enjoyment of human rights. The o#ign to protect requires states to protect
individuals and groups against human rights abuBles.obligation to fulfill means that states
must take positive action to facilitate the enjoytnef basic human rights. At the individual

level, while we are entitled our human rights, Wwedd also respect the human rights of others.

According to Evans G.D, Universal human rights @ften expressed and guaranteed by law, in
the forms of treaties, customary, international,laygneral principles and other sources of
international law. As he argues that Internatiomaman rights law lays down obligations of

Governments to act in certain ways or to reframnfrcertain acts, in order to promote and

protect human rights and fundamental freedomsadifiduals or group$?

The principle of universality of human rights isstlornerstone of international human rights
law. This principle was first emphasized in the \dmgal Declaration on Human Rights (UDHR)
in 1948 and has since been reiterated in numenotesnational human rights conventions,
declarations, and resolutions. The 1993 Vienna Wd&bnference on Human Rights, for
example, noted that it is the duty of states tonmt® and protect all human rights and
fundamental freedoms, regardless of their polifiegbnomic and cultural systefall states

have ratified at least one, and 80% of states hatvieed four or more, of the core human rights

treaties, reflecting consent of states which ceebggal obligations for them and giving concrete

#7G.D. Evans:Human Rights and State Fragility: Conceptual Fourmtes and Strategic Directions for State

Building, Journal of Human Rights Practic€pl.1, No.2, p.181-207
231 |hi
Ibid



expression to universality. Some fundamental hungiris norms enjoy universal protection by
customary international law across all boundaries eaivilizations**Kofi Annan asserts that

Human rights are inalienable. As Annan claims thal should not be taken away, except in
specific situations and according to due process. d&xample, the right to liberty may be

restricted if a person is found guilty of a crimeécourt of law?

All human rights are indivisible, whether they areil and political rights, such as the right to
life, equality before the law and freedom of expres; economic, social and cultural rights,
such as the rights to work, social security anccation, or collective rights, such as the rights to
development and self-determination, are indivisibieterrelated and interdependent. The
improvement of one right facilitates advancementhefothers. Likewise, the deprivation of one

right adversely affects the others.

Non-discrimination is a cross-cutting principleimernational human rights law. The principle is
present in all the major human rights treaties anolvides the central theme of some of
international human rights conventions such adrnternational Convention on the Elimination
of All Forms of Racial Discrimination and the Comtien on the Elimination of All Forms of

Discrimination against Wome. The principle applies to everyone in relationalb human

rights and freedoms and it prohibits discriminatiom the basis of a list of non-exhaustive
categories such as sex, race, and color and sddowever, Donnelly recognizes that the

principle of non-discrimination is complementedthg principle of equality, as stated in Article

24y |~:
Ibid
%K, Annan ,Address at the University of Teheran on Human Rigtety,UN document SG/SM/6419, 1997
26y i
Ibid



1 of the Universal Declaration of Human Rights: [YAuman beings are born free and equal in

dignity and rights .’

Human rights advocates agree that, sixty years #@feissue, the Universal Declaration of
Human Rights is still more a dream than realityol&fions exist in every part of the world. For
example, Amnesty International’s 2009 World Reptl other sources show that individuals
are: Tortured or abused in at least 81 countri@geFunfair trials in at least 54 countries,
restricted in their freedom of expression in aste&Z countrie$®Not only that, but women and
children in particular are marginalized in numeraag/s, the press is not free in many countries,
and dissenters are silenced, too often permaneMiyle some gains have been made over the

course of the last six decades, human rights vwolatstill plague the world today.

International Human Rights Instruments

Odinkalu, A.C. writes that Somalia is a state paotyhe following international human rights
instruments: The International Convention on theimilation of All Forms of
RacialDiscrimination, The International CovenantEsonomic, Social and Cultural Rights, the
International Covenant on Civil and Political Rightand the Convention againstTorture and
Other Cruel, Inhuman or Degrading Treatment or $hmient® Likewise Somalia is a state

party to; Convention on the Elimination of ForcettlaCompulsory Labor, Convention on the

273. Donnelly .Human Rights in Theory and Practidéew York: Corrnell University Press, 2003, p. 10

%A, Shah, .Human Rights Issug€$lobal Issues20 Oct. 2011. Web. 26 Jun. 2013.
http://www.globalissues.org/issue/137/human-righssies.

A.C. Odinkalu, Back to the Future: The Imperati¥édoritizing for the Protection of Human Rights Africa”,
Journal of African Lawyol.47, No.1, p.1-37




Elimination of Discrimination in Respect Employmemd Occupatiof’Althoughthe previous
Transitional National Government (TNG) signed then@ention of the Rightsof the Child in
May 2002 and theTransitional Federal GovernmentG)Tkhe Optional Protocol on the
involvement of children in armed conflict in Septesn 2005, neither has so far beenratified. In
addition, Somalia is party to the four Geneva caoie@s on International Humanitarian Law,

and the 1951 Convention relating to the Statuseftigeees and its1967 Protocol.

Elman Peace and Human Rights Center (EPHRC), 4 NMG® in Mogadishu explained that
there are no human rights in Somalia for anyond,saated that for woman the situation is even
worse off than the rest of the peopteHduman rights abuses take place not only at thewsr
checkpoints, but also in the IDP camps as well raother places. IDPs are particularly
vulnerable no matter where they are. EPHRC empbaddizat all women living in Mogadishu
are at risk of becoming victims of human rights s#s) especially sexual violence. Violence
against women is culturally unacceptable, and twiwence of rape and other forms of Sexual

and Gender Based Violence (SGBV) is a taboo in $iarifa

According to EPHRC women are poorly represente8dmalia politics. Women only hold 5%
of all seats in the Parliament. In addition theugroof female members of Parliament is
fragmented and clan oriented.

EPHRC reiterated that it is dangerous for wometalo about rape and other forms of sexual

301949 Geneva Conventions (signatory 1962)

*bid

¥Human Rights WatchSomalia- Beyond Warlords. The Need for a Verditt HumanRights Abused993,
[online], Vol. 5, No. 2,
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abuses® Women who have become victims of rape do not ttaneport such crimes to the
police as they risk being killed by the perpetratibit becomes known that they have done so. In
addition it would be exceptional if the police wduéke any action against a rapist. According to
EPHRC it is the women who suffer most in Somaliaspective of where they are living. It does
not make any difference where the woman is livisgabuses and violence against women
happen in areas controlled by Al-Shabaab as welhasreas controlled by the Transitional
Federal Government (TFG) and its all/&minaAbdulkadirArale of Somali Women
Development Centre (SWDC) emphasized that womenchitldren are the ones suffering the
most irrespective of who is in charge of the powed she added that a lot of human rights

violations are still being committed in Mogadishu.

In addition to that,the absence of an effectivetreérgovernment since President SiadBarre
wasoverthrown in 1991 left Somalia lawless and segdato inter-clan warfare in manyregions,

notably the Mogadishu area. Since then the cowufiered internal armedconflict and a high

level of violence and withnessed massive humansightises andviolations. The critical situation
of civilians has further been exacerbated by hutagan crises due to cycles of severe droughts
and widespread flooding. While the country is mrdo cyclical drought, it is the persistent

violence against civilians, repeated displacemantl predatory looting by armed groups that
have produced serious famine on several occasionthé last 20 yearSs. A significant

proportion of Somalia’s estimated total populatan/.5 million has been displaced sometimes

Fbid
*Ibid

®The Failed States Index 2010, Féreign Policy”, [online], 2010, available on thentdrnet:
http://www.foreignpolicy.com/failedstates

*Ibid
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repeatedly either internally or beyond the coustrigorders as a result of conflict and food
insecurity. According to the United Nations, 1.3lion people are currently displaced within
Somalia, and there were by July 2012 more than lBomiSomali refugees in the Horn of

Africa.®’

Despite the recent political progress, of the nmagaible amongst recent peace initiatives are the
2000 Arta Peace Conference-Djibouti agreement, liewéhe precarious human rights and
humanitarian situation in southern and central Siamaitically worsened over the past two
years, particularly in the Mogadishu area. Durihg past months it reached alarming levels in
terms of human suffering. Many of the mission’sertdcutors observed that the situation in
Mogadishu was presently at its worst since1992i08gr widespread and systematic violations
of international humanitarian andhuman rights laentmue to be reported with alarming

regularity.

Menkhuas,K observes that in Mogadishu, regularser@ninate attacks in which heavy artillery,
mortars,rocket-propelled grenades,(RPGs) heavy imiaafuns and roadside bombs have been
used, as well as targeted assassinations, havedcthmisands of deaths andwounded, as well as
destruction of property with whole neighborhoodzedh to the ground. Many of the accounts
indicated that the culprits are at times TFG forgadice or military acting with the support of
Ethiopian troops®Consequently, following attacks against their ssisli Ethiopian troops

reportedlycarry out reprisals which may involve IBhg of civiian quarters,

37 hi

Ibid
K. Menkhaus “U.S. Foreign Assistance to Somalizod?iix from the Ashes?¥iddle East Policy Vol. 5, no.1,
January 1997, p. 1
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causinginnumerable casualties as well as damageperty and infrastructure.

Accusations and counter accusations

A new dimension to the conflict is that it is ofte longer possible to clearlyidentify the
perpetrators, as many actors cannot be differewtiby their uniform orclothing, while others
blend in with civilians, and yet others may be seg\inancial, clan-based or even opportunistic
interests rather than political ones. The TFG atiers argue that insurgents often carry out
attacks in police uniforms, which appearto be widabailable inside Somalia, with the clear
intent of implicating the TFG inthose attacRs. Therefore, it is arguably more difficult to
attribute responsibility. However, the point wapeatedly made that the TFG forces and police
are not paid regularly except those receiving stilsefrom a programme sponsored by United
Nations Development Programme(UNDP) and that thayehto “pay themselves” through
ransom, extortion and illegal feescollected in dhatized checkpoints. TFG forces have also
been described as beingfragmented, loyal to cladeles or to specific individuals or groups
represented inthe TFG. Insurgents have also beemsed of disregarding civilian life and
property. They have often used civilian homes fasdters to carry out attacks, allegedly to
fomentopposition to the TFG — Ethiopian forces lasytengage in retaliatory orindiscriminate
attacks' Insurgents have also been accused of carryinpambattacks, which often result in
high number of civilian casualties, in killing tre@ccused of being “collaborators” and in

intimidating the population into notcooperatingihe TFG.

FIbid
“Ibid
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Children and women

Consequently, all parties to the conflict have regatly recruited children off the streets andfrom
schools to fight in their militias, paying them aoding to the activity they perform. Children
are said to be recruited to commit targeted kilingrrorist attacks. Women and girls continue
to be victims of both conflict-related and of selxuendgender-based violence. Female Genital
Mutilation (FGM), in its most severe form ofinfikatlons, is still very widely practiced. Women
also continue to be discriminated in the contextradlitional and customary laws, such as with
regard to compensatidfiThe participation of women in government and theigiary is still
lagging behind. Thireb. reports that levels of rape have increased, nawadso including the
phenomenon of “gang rape”, as a form of retaliaigainst opponents in the conflict but also as
a symptom that traditional mechanisms which wereaaly inadequate have alsocollaped.
Access to basic services is particularly difficistr women and children, which end up in
situations of extreme vulnerability. In Somalilatkdere have beenreports of girls attempting or
committing suicide because schooling is reservedofgs in the family. Furthermore, strong
resistance to equality is based on practices emmgnftom customary law, which many believe
are based ahariawhile inreality they are not. Gender-based viokeagainst women and girls,
especiallyamongst IDPs, has been frequently regpos single female headed households
constitute themajority of adults in IDP and refugsemps, these women generally lack the
protection of male relatives rendering them mortnexable?® Perpetrators are almost never

brought to justice. These women furthermore bearbttunt of raising theirchildren under very

“IA.C. Odinkalu ,Back to the Future: The ImperativieRsioritizing for the Protectionof Human Rights Adrica”,
Journal of African Lawyol.47, No.1, p.1-37

“?D.Thirer‘The Failed State” and International Law'International Review of the Red Cross”, [onlind]999,
available on the Internéittp://www.icrc.org/eng/resources/documents/misic/6id.htm
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difficult circumstances. In addition, members nfilcsociety, especially intellectuals, journalists
and human rights activists, have continuously andlibdrately been faced with

harassment,arbitrary arrests and detention.

Human rights defenders and journalist have sinperted having received serious death threats
whichhad led some of them to flee Mogadishu. Skeleruary 2007, at least ten journalistshave
been killed in Somalia, the majority working fodra stations. Many othershave been threatened
and intimidated or arbitrarily detained, allegefity reasonsdirectly linked to their profession;
others have fled the country. Access to indepemdfenmation is therefore critically
hampered.Discrimination against minorities and @asswith disabilities has also consistently
been reported seeking asylums to Dadaab and in IBamdd“Social constraints have put
obstacles to inter-marriage and access to worlessricted to traditional jobs normally those
enjoying the lowest social status and pay. In sedrof total breakdown of law and order, lack
of protection from clans detractsthem even frora iielter provided by customary law. Persons
with disabilities,many of which caused as a resftilthe protracted conflict, are also subject to
abuses in Mogadishu and are regularly caught inctbssfire between TFG and/or Ethiopian
troops fighting opposing armed groups. Regularsagininate shootings from both sides have
caused a massive displacement of the population fleecapital to other parts of the country,
which were already facing serious humanitarianeingiés. In a desperate effort to flee the
violence and poverty, many Somalis risktheir litesundertake the perilous journey across the

Gulf of Aden from Somalia toYeméehA recent UN sources indicate that more than 22,500

“Conflict in Somalia: Drivers and Dynamicayailable on the Internet:
http://siteresources.worldbank.org/INTSOMALIA/Resoes/conflictinsomalia.pdf

*SUN, Universal Declaration of Human Righisyailable on the Internet:
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people most of them Somalis have attempted thisyguin open boats this year. At least 165
have died andanother 220 are missing. Othershavefiesecure areas within Somalia or
toneighboring countries. UN sources indicate ti@,800 civilians have beendisplaced from or
within Mogadishu during 2007 and according to thepuilationTracking Database run by
UNHCR; more than 135,000 people were displaced esiffJanuary 2008° UNHCR
furthermore reported that the monthly figure fowhgarrived refugees in the Dadaab camp had

risen from an average of 1,800 per monthin 200%,8060 in 2008

The 2011 famine followed intense armed conflictMogadishu as well as ongoing insecurity
and intermittent fighting in southern areas of ttamuntry. It was exacerbated by severe
restrictions on access for humanitarian agenciesaeSof the most important organizations
providing food aid had withdrawn or been bannednfr@orking in areas under the control of the
armed Islamist group Al-Shaba&bAl-Shabaab'’s increasing “taxation” of communitiesder

its control further eroded the coping mechanismamélready vulnerable civilian populatih.

Forsythe, D. P. argues that in its resolution 1§2009), theSecurity Councilrecognized
thatserious crimes had been committed againstagilin the conflicts in Somalia and affirmed
the importance of ending human rights abuses antbating impunity and requested United
Nations Political Office in Somalia(UNPOS) to woskth the Transitional Federal Government

to develop its capacity to address human rightgessit also expanded the sanctions regime to

http://www.un.org/en/documents/udhr/index.shtml
““1bid
“bid
“8Somalia Country Profile'BBC News”http://news.bbc.co.uk/2/hi/africa/country profie872592.stm
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target individuals responsible for violations iwternational law, namely the obstruction of

humanitarian assistance and the recruitmentiaadf child soldier

United Nations Political Office in Somalia (UNPO®#as established in 1995 to advance the
cause of peace and reconciliation in Somalia. ith resolution 1814 (2008), the Security
Council requested the Secretary-General to eskaldn effective capacity within UNPOS to
monitor and enhance the protection of humansighSomalia, and to ensure coordination, as
appropriate, between UNPOS, OHCHR and the Indeperitiepert on the situation of human
rights in Somalia,which led to the creation of hldPOS Human Rights Unit in 2008. The three
substantive components of UNPOS are security seeeelopment, political, civil and gender
affairs and human rights and rule of law. In aceokwith the decision of the Secretary-
General and standing United Nations policy,mhn rights components are integrated into
political and peace operatioSOHCHR, as the lead United Nations entity famman rights,
provides expertise, guidance and support taJEROS Human Rights Unit, which has a dual
reporting line to the Special Representativeof $ieeretary-General for Somalia and the High

Commissioner.

In addition, since 1999, the Security Council hdspded a number of resolutions to afford
greater protection to civilians, including by stgémening the protection framework for women
and children. Consequently, as one of the most émogtuations before the Council, there are

no easy solutions for protection challenges in Siama

*0D. P. Forsythe Human Rights in International Relatior@ambridge: Cambridge University Press, 2002, p. 3
S51iai
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Literature gap

Human rights offenders are under extreme pressoce the inception of International Criminal
Courts (ICC) hence the study ought’s to contriliatthe management and intervention of human
rights issues and mechanism to punish its perpetratt also examines an overview of the
human rights situation in Somalia during the stpedyiod. Likewise, it examines the nature of
human rights abuses during study periodand thevieméon measures by the international
community to address this problem.

1.5 Justification of the study
Since the third world countries have become an afespecial interests because of worsening

situation, most of the analyses of human rightshi third world countries have only tried to
address economic development and governmentalypdliey have focused on human rights on
the African continent in general. It is of signdiece to focus on routes causes of human rights
violations. It is essential to learn how Africanatst should develop capacity to fulfill
international human rights responsibilities. Thedéor this paper will be to study the state of
human rights in the war torn Somali, where onehefmost violation to human rights has taken

place.

Human rights are universal moral laws of a fundamademature, belonging to any individual in
its relations with the state. Literature treatst&ts a main protector of human rights and at the
same time as a main violator. The emergence ofnat®nal crimes such as genocide, war
crimes and crimes against humanity has led to #tabkshment of an international legal

principle aimed to protect and prevent the worsim® of human rights atrocities and to
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prosecute those who committed such atrocities.dpsrla multifaceted approach is required to

determine the kind of atrocity committed in Somaliaing the military regime.

Many of the previous published materials remarkedrole of the State in protection of human
rights. According to them state is responsible dasuring basic rights and promoting them
among society. This paper is concerned with hungins and the state of security; to be more
specific, condition of human rights in Somalia. Tdrealysis will provide support for hypothesis
that the more insecure the state, the worse thditomm of human rights. Strong state is able to
protect its citizens, while weak states lack cayaoi provide security. The main purpose of this

paper is to investigate the state of human rightsar -torn Somalia.

Human rights require everyone’s commitment, eféorti support. The United Nations took first
step in protection of human rights with the Uniardeclaration in 1948, formulating
internationally defined norms which all states apedople should obey. The Universal
Declaration has become common vision of more just peaceful world. It became first
international document which is based on the assomphat human rights and fundamental
freedoms apply to every person in every places thé significance to understand the situation of

human rights abuses in conflicting states suchoasa8l which this study seeks to explore

1.6 Hypothesis
This study will test the following hypotheses:

) What has been the condition of human rights in Siandairing the study period?

i) What is the nature of human rights abuses in Sandairing study period?
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i) What are the intervention measures by the intesnaticommunity to address human

rights abuses in Somalia during the study period?

1.7 Theoretical Framework

In a pluralistic world with many different beliefapt all of which see the world as ultimately
meaningful, a religious theory of human rights doed appear to meet the criterion of
inclusiveness. Hence, several theorists claim ghatable secular defense of human rights is
possible, and more inclusive. Alan Gewirth arguest the criteria of justification for human
rights are based on a supreme moral principle,lainto the Golden Rule or the Kantian
categorical imperative, which he calls the Prireigf Generic Consistency (PGT).He
perceives the verifiability of human rights as ammiense challenge: “it is not the case that
humans are born having rights in the sense thep@arehaving legs. At least their having legs is

empirically verifiable, but this is not the casdmwiheir having rights.”

According to Gewirth, the PGC is logically derivalirom the nature and structure of the human
agency, which enables us to plan and execute aonaahd is thus an observable feature.
Gewirth constructs the PGC through a dialecticalden@f argumentation and presents the
various stages of his argument as inferences made lagent. The first, inevitable premise is “I
do X for purpose E”, followed by the assertion ‘Egood.”® These two assumptions must be
accepted by all agents, provided their actionsvatentary, or they risk contradicting the idea
that they are agents: Any agent, simply by virtbbéang an agent, must admit, on pain of self-

contradiction, that he ought to act in certain dateate ways.

%2 A, Gewirth, (1984), “The Epistemology of Human Ris’, Social Philosophy & Policyl(2): 1-24.
%3 bid
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The PGC can be summarized as based on two mainoc@nis. The first is that Every agent
logically must hold or accept that he has rightdreedom and well-being as the necessary
conditions of his action for if he denies that lzs these rights, then he must accept that other
persons may remove or interfere with his freedoohaell-being, so that he may not have them,

but this would contradict his belief that he musvd then??

The second component holds that “the agent mustdlhg accept that all other prospective
purposive agents have the same rights to freedahwafi-being as he claims for himself.” This
method of justification, drawing upon human agentys the major drawback that it can be
interpreted as being exclusive, for not every hurbamg actually has the ability to plan or
execute an action. Thus the problem remains of lwenebabies (even unborn babies), young
children, mentally disabled persons or euthanaatéems classify as the agents that Gewirth
perceives as holding rights. Moreover, as RichandyRpoints out, Gewirth’s argument of self-
contradiction fails when an agent violates anotbecause he perceives the other as merely
“pseudo human”: “We have contrasted us, the reatdms, with rudimentary or perverted or

deformed examples of humanity”™

Unlike Perry and Gewirth, Ronald Dworkin holds thiaere is both a “secular as well as a
religious interpretation of the idea that humaa I sacred® . For Dworkin, it is not difficult to

understand a religious version of human sacredreggading all human beings as ‘children of
God’, yet he claims that, admittedly more compkchtsecular vision of human rights is also

possible: “most people who are not religious alswehgeneral, instinctive convictions about

54 i
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*R. Dworkin,. (1994), Life's Dominion: An Argument about Abortion, Euthaia, and Individual

Freedom(New York: Vintage Books).
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whether, why and how any human life has intrinsatue.” Dworkin defines such an intrinsic
value as independent of “what people happen toyaemjevant or need or what is good for them.”
*’According to Dworkin, human sacredness can be pemeas a “secular but deep

philosophical belief.” He distinguishes between whfberent types of sacredness.

The first refers to “sacredness by association.”obkm considers national symbols like the
American flag an example of such sacredness: “Mamericans consider the flag sacred
because of its conventional association with tfe dif the nation; the respect they believe is
owed to their country is transferred to their fi84 The second form of sacredness is related to
creation, linking art and life: “Each developed ranmbeing is the product not just of natural
[divine or evolutionary] creation, but also of tkimd of deliberative human creative force that
we honor in honoring art.” Dworkin argues, in tregard, humans construct themselves.

1.8 Research methodology

Research methodology section outlines the methddsltecting, assembling and analyzing
data. It is divided into research design, dataectibn and data analysis. Thestudy will adopt a
survey design which entails finding out what, whemad how of a phenomenon. A cross-
sectional descriptive survey design will be usedhis study and information will be collected
using questionnaires, key informants. A descrgstudywill be undertaken in order to ascertain
and be able to describe the characteristics ofdhiebles of interest in a phenomenon.

Data will be collected both from primary and secaydsources. The primary data will be
obtained throughcontacting with the authorities adldolars in the field of research through non
structural discussion, Somalia government offggidhuman rights personnel, international

human rights personnel e.g. from United Nationstaedvictims of human rights abuses.

> |bid
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Secondary sources of data will entail the analgsid review of published books, journals,
papers, periodicals, and unpublished work, inclgdaolicy documents and Sessional Papers,
media sources and the internet. After the collectihe data will be analyzed by content

analysis.

This study will concentrate on human rights sitortin Somalia and its human rights condition.
Currently, Somali is considered to be in a seriaiss and this may pose difficulty in receiving
reliable and complete information. Moreover, duelitoited space of this paper, and the
available information, the study will provide ansik/ of human rights only in this country in
limited period of time.

The data to be collected will concentrate only lo& ¢ase of Somalia and thus it may be difficult
to determine if the predictions fit in wider scdlemay be impossible to fit the results with other
states because each of them differs and eachsd#terent and perhaps even more complex
1.9 Chapter Outline

The study is structured under the following sutadimes:

Chapter one: Provides the introduction to the research by omigjinthe background, the

objectives and the literature review of the study.

Chapter Two:Discusses thesecurity situation in Somalia from118® 2012by providing a

theoretical review of the research.

Chapter Three: Provides a critical analysesof human right issn€&komalia from 1991 to 2012
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Chapter Four: Presents an analysis of the study findings inticelato human right issues in

Somalia during the period of study

Chapter Five:Outlines the summary, conclusions of the researepmmendations and

suggestions on areas for further study.
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CHAPTER TWO
INSECURITY AND HUMAN RIGHTS ISSUES IN SOMALIA: AN O VERVIEW

2.1 INTRODUCTION
The Somali Republic gained independence on 1st1R69 from the former colonies; union of

British Somaliland and ltalian Somaliland, whileeRch Somaliland became Dijibotitihe
conflict in Somalia has endured for more than twcaties now, a complex conflict towhich a
solution seems distant. The faces of the confliatehchanged and thewarfront has been moved
back and forth, but the people of Somalia have thaddure constant unrest since the former
PresidentSiadBarre was ousted in 1991. Prior td 84 coup, a socialist state was established

in Somali following a coup led by Major General Mwhmad SiadBarrein1968.

After the oustingof Barre regime by the Rebel fsrae 1991°turmoil, factional fighting, and
anarchy ensued in Somalia. The Somali National Mm@ (SNM) gained control of the north,
while in the capital of Mogadishu and most of seamthSomalia, the United Somali Congress
achieved contr6f. Somalia had been without a stable central goventnsince Mohamed
SiadBarre fled the country in 1991.Subsequent iinghémong rival faction leaders had resulted
in the killing, dislocation, and starvation of tlsands of Somalis and this led the United Nations

to intervene militarily in 19953

In 1992, responding to the political chaos and mitagan disaster in Somalia, the United States
and other nations launched peacekeeping operdbarsate an environment in which assistance

could be delivered to the Somali people. By Mar®®3], the potential for mass starvation in

*DD. Laitin and S. S. SaiGomalia: Nation in Search of a St{®oulder: Westview Press 1987), p. 79
60y 1~;
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®13. George "Somalia's Overthrown Dictator, Mohami@izdiBarre, Is Deadlew York Time§1/3/1995)
623, Carruthers, (2000The media at warcommunication and conflict in the Twentieth cegtust Martin’s Press:

New York.
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Somalia had been overcome, but the security situaéimained fragile. On“®ctober 1993, US
troops received significant causalities (18 deagr @0 others wounded) in a battle with Somali
gunmeni*. When the United States and the UN withdrew tferites from Somalia, in 1994 and

1995 respectively, after suffering significant casies, order still had not been restored.

Conflict between rival warlords and their factiooentinued throughout the 1990s. No stable
government emerged to take control of the counfthe UN assisted Somalia somewhat with
food aid, but did not send peacekeeping troopstieacountr$. In the late 1990s, relative calm

began to emerge and economic development accelesateewhat. The country was by no
means stable, but it was improving. A transitiogalernment emerged in 2000, but soon lost
power. Somaliland and Puntland, regions in thembrbke away from the country and set up

regional, semi-autonomous governments. They wereternationally recognized.

After the attacks of 11 September 2001, the UnB&ates began to take a more active role in
Somalia's affairs, fearing that the country hadobee a haven for terroriSfs Other Western

governments hoped to bring stability to Somaliadionilar reasons. In January 2004, 2 dozen or
so warlords reached a power-sharing agreementtafkarin Kenya. This agreement called for a

275-member parliament. This Transitional Federatgboment (TFG) was the 14th attempt at a

®Human Rights Watch (2011)Ybu don’t know who to blameWar crimes in  Somalia”. HRW: New York.

K. Lance et al, Florian (2010Ptace Journalism, war and conflict resolutioReter Land publishing, Inc: New
York.

®International Crisis Group (2012) “Somalia: An Oppity that Should Not Be Missed.” Africa briefj Nr 87:
Nairobi/Brussels.
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government since 1991. Its head, Abdullah Yusugiwally called for African peacekeepers to

restore order within Somalia, but many Somalisddanvasion, especially by nearby Ethiopia.

Consequently, Somalia has been suffering from & wiar. Warlords,supported by clan-based
militias established themselves as local ruler®dughout Somalia, and thecountry became
divided between the various Somali cl§h€lan-based conflicts since 1991 have continued to
divide the country into local clan fiefdoms and pits 14 attempts to establish a government it
was not until 2004 that all main politicians andrleds in Somalia agreed to set up atransitional
government.However, this government — the TransioFederal Government (TFG) -
immediately faced the extremely complicated taskringing reconciliation and cohesion to a
fragmented and clan basedsociety. These tasks fuetteer complicated with the rise of
Islamism in South-Central (S-C) Somalia. Despitenmational support to the TFG the warlords
and politicians supporting the TFGnever succeedegroviding a durable solution to the

formidable problems in Somalfa.

The failure to reach any amicable solution gaventiigias of the Islamist movement Union of
Islamic Courts (UIC) and opportunity to gainmilgazontrol of much of S-C Somalia, including
the capital Mogadishuin early 2006The warlords becamemarginalized for the first toneing

the civil war, and the UIC succeeded in establiglsame kind of security, law and order in its
areas of influence in S-C Somalia. However, thiw land order was based on a strict

interpretation of Islamic law, and human rightsferdd from the UIC'simplementation of
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sharia. In addition, the UIC had close contacts with ratlislamist groups inother countries, and
the international community became increasinglyceoned that Somaliawould fall into the
hands of radical Islamists with connections to nmédional terrorist groups suchas Al-
Qaeda.Ethiopian troops, backed by several couninervened in Somalia in 2006 and by the
end of thatyear Ethiopia and forces loyal to th&Tdained military control of large parts of S-C
Somalia,including Mogadishtl. Following the ousting of UIC from Mogadishu the GF
Parliament swiftly decided to relocate from Baidod&ogadishu. By January 2007 the TFG and
its supporter, the Ethiopian forces, controlled mot S-C Somalia, including Mogadishu.
However, radical elements of the UIC formed Al-Shedn an insurgent organization which
foughtback against the Ethiopians and the TFG. Sdé8habaab turned out to pose a real threat

to theauthority of the TF&

In January 2009 Ethiopia pulled out its troops Ak&habaab took control of Baidoa and other
locations while the TFG's military control of S-@®&alia gradually weakened, and in May 2009
Al-Shabaab began its attacks on Mogadishu. Soomfain Mogadishu only controlled a small
portion of the city while Al-Shabaab succeededamimng control over large parts of S-C Somali
and Mogadishd® Al-Shabaab‘s authority in S-C Somalia is stroniglffluenced by extremist
Islamic policies, resulting in severe violations lidsic human rights.As the TFG came under
serious threat the President of the TFG appealethfernational help, and in 2007 the African

Union (AU) deployed its peacekeeping forces knowenAdrican Union Missionin Somalia

p. Ted,Somalia: Current Conditions and Prospects for atlragPeace Congressional Research Service,

April20, 2011. p. 6.
7 |bid
7 ibid

28



(AMISOM) in Mogadishu’* AMISOM's mandate was originally for a six monthesrjod,but this
period has been extended repeatedly and AMISONIlithe major military force operating in

S-C Somalia.

Al-Shabaab came under increasing pressure by AMISi®©Mogadishu and in August 2011 Al-
Shabaab made what it called a tactical retreat fbmgadishu, and since then the allied forces
ofAMISOM, the TFG, Ethiopia and Kenya have launcladoffensive against Al-Shabaab in
many other areas of S-C Somdfialhis offensive has so far had the outcome thaStdbaab
no longerhas the military control of Mogadishu andmany other cities and areas in S-C
Somalia they are continuously being pushed outsofarmer areas of control, and the allied

forces are gaining military influence in an incriegy larger part of S-C Somalia.

However, the military gains by the allied forcesrdanot been filled in by a parallel political
development. In many parts of S-C Somalia recogefnrom Al-Shabaab, there are now a
political vacuum. This vacuum is slowly being fdlen by various military and political actors
including the TFG, clan-based militias and locdl-declared administrations/staté#s a result

of this development there are now some 20 loc&noflan based, administrations, andmany of
these administration have territories which arerlapping each other. These territorialclaims
and the ongoing fight against Al-Shabaab pose iausethreat not only to the security situation
in S-C Somalia but also to the ongoing politicalgasses in S-C Somalia. The TFG hasnot been

able to fill in the power vacuums in all the arébsrated from Al-Shabaab influence andthere is

Z:Somalia Report (2012)FG-AMISOM Seize Remaining Areas of MogadidiiiMarch 2012.
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a risk that a return to warlordism will be the igain many parts of S-C Somalfa.

As a result of the continuous fighting in S-C Samaince 1991 a very large number of
Somalishave become internally displaced person®g)DThere are approximately 184, 000
IDPs inMogadishu and its surroundings alone. Th& fure for IDPs in all of Somalia is now
estimated to be 1 129 000 persdfddany Somalis have also fled the country since 186d
they are now living as refugees inneighboring coastas well as in Europe, North America,
Asia and Australia. It is estimated thatthere al@sec to one million Somali refugees in
neighboring countries alorfAnother result of the dissolution of the Somalitstavarfare,
droughts and insecurity is a recurring humanitadasis in many parts of the country, especially
in S-C Somalia. Due to insecurity and inacces$yhilAl-Shabaab has denied the international
community access to areas under its control aisdoiten very difficult for donors to reach those
in need in S-C Somalia. Generally, thousands opleebave become victims in what is often

called the worst humanitarian disaster in the wtld

2.2Human rights and insecurity situation in Somalia

The situation in Somalia capitalMogadishu is markgdlaily hand-grenade attacks and roadside
bombs directed at Ethiopian soldiers and the Sogmlernment forces. Sniperkillings are also
widespread. The targeted attacks affect high-gafitividuals,including human rights activists,

people who cooperate with the TFG, Districtadmmistrs and members of vigilante

" Ibid
8UN High Commissioner for RefugeddNHCR alarmed by resumption in mortar attacks im&ba's Mogadishu
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groups>*One of Mogadishu's four vice mayors has been th@esuof a murder attempt, andin
August 2007 a prominent Hawiye elder-representatisses killed by unknownassailants in
Mogadishu. The violence inMogadishu hasincreaseduime 2007. Many residents had trouble
getting to work andschools when parts of Mogadisiuve closed off in connection with house-
to-housesearches carried out by the authoriti@shant for insurgents. To calm the situation, on
19 June 2007 the government declared amnesty fonefo members of the UIC, with an

exception for those seen as having links to inténal terrorist organizatiorfs.

Despite those measures the UN reported an incieadbe number of grenade blasts killing or
wounding women and children.On 26 June 2007, fieenen were killed in the vicinity of the
Bakara market, and on 6July the same year fival@nl were killed when a package they were
playing with exploded.During a six-day period ingust 2007, more than 20 grenades exploded
in city districts,and four sniper killings were meped. The grenade explosions were responsible
forthe deaths of four people and injury to 30 m&everal of the injured were civilians.On 7 and
8 July respectively, all business activity at thak&a markets was shut down for thefirst time in
17 years while TFG forces conducted searches fapames. At thebeginning of August a new
series of building searches was conducted in théwbi@uruwa) District in northern

Mogadishu, where more than 100 people were arréSted

According to the United Nations reports, severahdred peoplehave been arrested since the

curfew was imposed. Those arrested are deniedsfvasit their families and from independent

81office for the Coordination of Humanitarian Affaf®CHA) — Somalia, Situation Report #50 — 24 AugR07.
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observers. Neither the InternationalCommittee ef Red Cross (ICRC) nor other organizations
have access to jails inSouthern Som#fTe fighting in Mogadishu has mainly affected the
northern Districts of Yaqgshiid,Wardingley and HediwyHuruwa). Many buildings and homes
have been destroyed,and widespread destructionisibler around the Bakara and Gupta
marketplaces.The Arafat Hospital in Yagshiid hasrbeseverely damaged, and is out of
service.The large number of dead and wounded hiagrpat stress on the hospitals andclinics
still in operation. According to Doctors without Biers/Médecins SansFrontiéres, only 250
hospital beds are now available in Mogadishu, caosgpavithalmost 800 in January 2007.

Nearly 75 percent of health personnel at theseitaisave left the cit{>

Mogadishu's inhabitants have been under greatstha@re all of them risked being random
victims of grenade attacks. The capital is rife hwitumors that heighten the fears of
thepopulation. At the same time, inhabitants aoe@ted the full freedom of motion;there are no
more roadblocks in the city, and no one (apart ftampolice andsoldiers) carries weapons in
the streets.The airport is open and traffic flowwnmally between the airport and the city.
Butsecurity on roads leading out of the city is @odhan before, primarily as a result of criminal
activity, which is said to have increased by 30cpat on these stretches ofrdddome of the
people who fled Mogadishu were attacked and robtdgle on themove. The same danger faces
those who now return to the city.

On the streets of Mogadishu today, security is ey by Somali police inconjunction with

#MSF, 20 August 2007Access to medical care dangerously scarce in andratMogadishu, Somalia.
85 i
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32



Ethiopian forces, and the police are stationed lindsstricts of thecity.In July 2007, the
authorities in Mogadishu publicly executed two meho had beenconvicted of killing two
security agents. According to the OCHA, it was thstexecution conducted since the
transitional authorities seized control in Mogadi&h The administrative organizations have
beenestablished in all Districts of the city. Thamly sources of revenue are the harbor and the
international airport, from which they receive l&rgent of tax proceeds.Their ability to perform
services on behalf of city residents is therefomatéd.Taxes are also collected on goods that
enter the city through roadblocks on the twomaboiumd arteries controlled by the TFG.District
administrative bodies are also responsible formigag local vigilantegroups. Every house pays
1,000 Somali shillings per day to these armed gsaupich patrol neighborhoods after dark.
Their purpose is to protect the inhabitantsagaanshinal activity. Some members of these
guardian groups have beenkilled by rebels in sonthdogadishu's Black Sea area and other

areas?

According to MohamoudNur Ahmed, Mayor of Mogadighavernor of Benadir region there are
huge human rights abuses in Mogadishu and no omeoigcting basic human rigHts.All

citizens of Mogadishu, irrespective of clan affila, are suffering from the insecurity and lack
of protection; in addition IDPs lack shelter anado which is only provided at an absolute
minimum. There are armed gangs and clan militiackvimake people think twice before they

go out in the streets. However, MohamoudNur Ahnulded that people whose clans are armed,

8United Nations Office for the Coordination of Hunitanian Affairs (OCHA)Somalia: Situation Report - 31

August 2007
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the attackers may think twice before abusing oa$ging them, but minorities and IDPs do not

have this option.

By Al-Shabaab‘s withdrawal from most parts of Moigad, the security situation in the city

became more volatile due to overstretching of tMISOM forces, as these forces have had to
widen their military operations in order to conteolarger area. The withdrawal by Al-Shabaab
was out of tactical reasons and Al-Shabaab nowtetw infiltration and asymmetric warfare in

Mogadishu. Al-Shabaab now employs Improvised Exptoo®evices (IEDs) and makes use of
suicide attacks. It is a paradox that the secuwsityation has worsened as a result of Al-
Shabaab‘s retreat but, on the other hand, thisuestd the abovementioned overstretching of

AMISOM forces.

The security situation in Mogadishu for the inteérmo@al community remains difficult. Regarding
the rest of S-C Somalia the security situationtti@r international community is now much more
complicated, i.e. risky and deadly. UN's Somaliaemgpions are the most dynamic UN
operations in the world as the security and palitgtuation is highly volatile. Anarchy and clan
conflicts followed by fighting flare up repeatedtysome areas. UNHCR Somalia explained that
Al-Shabaab exerts pressure on the population iasabeyond its contréf. Thus, Al-Shabaab is
capable of infiltrating criminal gangs to undertaktéacks on the UN in S-C Somalia, including
Mogadishu. Recently, in January 2012 there wereethnand grenade attacks on the UN
Compound (UNCC) in Mogadishu but there is no riskAbShabaab regaining control of
Mogadishu. However, a so-called asymmetrical warfaow takes place, and this includes IEDs,

car bombs, and suicide attacks.

% Ibid
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On 27 March 2012 UNHCR expressed concern of theiragation in mortar attacks in
Mogadishu, which claimed three more lives. Severattars landed in the BeertaDarawiishta
(Darwish) settlement for internally displaced p@&opkar the Somali Parliament building in the
Waardhiigley district of the Somali capital Marcl®12. It is reported that three internally
displaced people, including a father and his ttyegr old child, were killed and eight others;
five women and three men were seriously injured.iVhsked if the resumption of mortar
attacks in Mogadishu is a sign of a new and morgei®us strategy by Al-Shabaab, or if Al-
Shabaab is definitely in the process of being elated by the allied forces, StigJarle Hansen
explained that Al-Shabaab is under heavy pressurtehave been so befoftStigJarle Hansen
explained that the forces under AMISOM are not éaemough to control the central Somali
countryside, and the TFG does not function, and thight enable Al-Shabaab to continue
operating in a vacuum in the countryside, as loagraG remains weak. It also seems like
external actors, except Ethiopia, now are quitéicst&tigJarle Hansen stated that Al-Shabaab
can survive, and will engage in more and more geoey, and will assassinate their civilian

enemies when they can, in order to create a regfrfear, they have done it befote.

The Inter-Agency Standing Committee Somalia (IAS®n&lia) Protection Cluster Update dated

16 March 2012 reported that sporadic fighting betwedl Shabaab and AMISOM troops

*IUnited Nations Security Council. 20 April 200Report of the Secretary-General onthe situatiorSimalia

pursuant to paragraphs 3 and 9 of Security Couinegolution 1744 (2007), (S/2007/204)
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persisted in Mogadishu, including in the Dayniiteliwa, and Yagshiid district§. Comparing
the number of security incidents/attacks in Modadisince August 2011as compared to the
previous six months, there have been 20 securitidemts alone reported through TFG in
August 2011 which when compared to previous montiss nearly twice as
many?*BediakoBuahene, Policy and Protection, OCHA cladfithat the conflicts in S-C

Somalia are generally on a small scale exceptimtar that took place in Mogadisfiu.

Many people have lost their homes, and periodictdly inhabitants have had troublegaining
access to food and water. Telecommunications, erother hand, havegenerally functioned as
normal, as have the systems for transferring mdray abroad. Some schools have reopened
and others are in the process of opening. Peoieniégular supply of money from abroad have
by and large managed withoutundue difficulty, whiieernal refugees in particular have had a
hard time becauseregular income-providing actisitiekave been out of order for long
periods.The crime rate is said to have declined, iburemains higher than before the
fightingbegan (and certainly higher than it was emdhe UIC). The civilian population
isvulnerable to random criminal acts. Consequemiithersharia courts nor secularcourts are
functioningand the mechanisms needed to fight caneesimply not present.There are a couple
of ordinary courts, but by and large justice is adstered through the traditional Somali legal
systenXeeror traditional Somali law assigns responsibilityato entirediya group when one or

more ofthat group's members commit a ctime
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The Lower Shebelle region is completely withoutadistration, and that the Haber GedirAyr
militia continues to control *The TFG had appointedrepresentatives of the Ideasdo help
administer the city of Afgoye, whichthereby waseabd govern itself for the first time in 16
years. The former militialeader YussufSiad “Indhaad left the district when the UIC lost
control in December 2006. In the absence of a gtteader, local residents have challenged the
Ayr clan, and there have been clashes betweendhe @nd Ayr clans. Members ofthe Ayr have
held a lower profile than they used to, partly hseaof the periodicpresence of TFG soldiers
and Ethiopian forces.Brava, unlike Qoryoley, is moder thecontrol of local inhabitants. In
Qoryoley, the Garre and Galyal clans are in chafge. security situation in most of the region
isunstable, and mobile roadblocks heighten theesefhsnsecurity felt by the localpopulation.
UN spokespersons said widespread banditry has gdiathe region,especially outside Merka,

and that the road from Merka to Mogadishu was thotmpe unsafe because of roadblotks.

The situation in middle Shebelle region, which wase of the most stable areas in
southernSomalia even before the UIC took control tihe summer of 2006, is now
unstable,accordingly to the reports from the groliG®nsequently, no one controlsthe area
around the regional capital, Jowhar, but that theitself is controlled bymen loyal to the former
warlord and governor, Mohammed “Dheefd&’arge parts of the region outside of Jowhar are

plagued by banditry, but the militialeader who col#t the city can send members of his force

%United Nations Security Council. 20 April 200Report of the Secretary-General onthe situatiorSimalia

pursuant to paragraphs 3 and 9 of Security Couesitlution 1744 (2007), (S/2007/204)
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out into thesurrounding area to deal with conflicdccording to international sources, the
totalnumber of security-related incidents has rmanged significantly since 2005/2006, but the
absence of functioning authority at the local legemplicates the work of UN and other

organization

The situation in Bay andBakoolhad been stable, dxdording to the UN, curfews were

introduced on 17 June2007 in Baidoa, in the Bajorefter six people were killed and several
otherswere injured in three hand-grenade attdtk$he summer of 2007 also saw attacks
oninternational aid organizations in both Bay arakdl. At the beginning of Augustat least 12
people were killed in connection with clan violenoethe Bay region’s Bur Hakaba area. The

clashes stemmed from disagreements over accesaziogareas and wat&Y:

The TFG appointed an administrative body inthe &fraegion in which all local clans are
represented. This administrative body issaid teeh@ontrol over the region, and the situation is

seen as peaceful.

Inter-peace (the International Peacebuilding Atenformerly the War-torn SocietiesProject, or
WSP) has brought the delegation up to date on ictsthetween the Saad andSuleiman groups
within the Hawiye Haber Gedir cldfi? There have been hostilitiesbetween these sub-ftens
more than 10 years, and some points of conflicbgck nearly 50 years. In 2005 the situation

deteriorated, and about 200 people were killedwversg clashes. Many of those killed were

199 habelle Media Network, 7 August 20@6malia: Mogadishu under house-to housesearchhfoBtd day
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civilians, and the destruction waswidespread. Tlmught of 2005 exacerbated the problems,
with talks between theparties over water and goazights breaking down. The conflict also
prevented travel between south and north, affediot food prices and food availability.On 21
January 2006 the Mogadishu-based political leadeishthe two conflictingparties agreed to a
cease-fire in Mudug and Galgadtfd.in February 2006 a number ofmeetings were held in
Galkacayo under the aegis of the TFG, which, inceanwith key political leaders and
administrators in Puntland, proposed a peace marMiudugand Galgadud. On 27 February

2007 the parties signed a peace agreement thatomégin a lasting solution.

A large number of Hawiye clans andsub-clans live southern Mudug, and that poor
communication generates distrustand suspicion lgtwieem. Though it is important to try to
get the partiescommunicating, the geographic dissibetween them are relatively large andthe
infrastructure and transport options are poor. €quently, conflict-resolution traditions in
Mudug and Galgadud are strongerthan in many otteasa and that reconciliation and peace
processes facilitated bythe international orgammat Interpeace has made important
contributions to thesettlement of disputes theenslons remain high in Galkacayo,where two or
three killings are committed each month. Howevie violence has declined not because of
increasing respect for the law, but becauseviolamceconflict have come to be seen as harmful
to local business. At the sametime, freedom of meard in the general population has become
more restricted asa result of the presence of adpaedits. The potential forconflict remains

alive even in areas where there has been no fmlirseveral years. About 12,000 to 14,000
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internal refugees occupy valuable land on the siedc&green line" in GalkacayAttempts by
the landowners to remove them from these areas bemoe fueled conflicts between local

residents and the refugees.

The situation in the southern portion of Gedo latreely calm, but the absence of officials and
institutions able to preserve security is amajoobpgm nonetheless. Despite this state of
affairs,open clan conflict does occur in Gedo drad tatent intra-Marehan conflicts exist as well,

particularly in the northern partsof the regidn.

The Marehan/Haber Gedir-dominated Juba Valley Ad& (JVA) movement, which controlled
Kismayo from 1999 through September 208f&s no longer functioning. TheTFG appointed an
administration that was dominated by the HartiareBkbe/Ogaden clans but that was also
representative of the Hawiye clan’s Galjeel peoplee TFG-appointed administrationwas in
charge of Kismayo. In March2007 , however, the @,B¢hiopian soldiers who hadcontrolled the
city were withdrawn, and according to IRIN News (&gril 2007)°violent clashes erupted
between Majerteen and Marehan militias as partdvaerstruggle between the two clans, both
of which were represented in the city administratibhe Marehan militia pushed the Majerteen
forces out of the city, andon 23 April, 12 peopleravkilled and nine injured in clan strife. Fierce
newclashes broke out on 22 June between the Magatththe Galjeel, with 52 peoplekilled and

many more injured.

10%sffice for the Coordination of Humanitarian Affaif®@ CHA)-Somalia.NairobSituation Reports# 50- 51,
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The most recent strife grew out of differences ay@izing areas; more than 13,000 people fled
as a result of the conflict. To reduce tensionaréegy was imposed in Kismayo. But on 27 June
in Bardere, in the Gedo region, an attempt was ntadassassinate the head of the JVA,
AbdikaderAdan Shire (BarreHiraale), who has clarkdi to Kismayo. At the end of June an
additional 2,000 people fled the area as aresultarfflicts between the Marehan and the
Majerteen in and around Kismay¥. The situation in the northern reaches of Middlbalhas
been relatively calm, but the absence of any puhlihority capable of preserving security is a
significant problem. Over several months there hadn many killings in the Marere area of
Lower Juba, and that 40 to 50 people per month besh brought to the local hospital for

treatment of gunshot and knife wourtd3.

2.3 The Legal Framework in Somalia

The ordinary structures of state are practically-eristent in southern Somalia. TheUnited
Nations Security Council's April 2007 report on giation in Somalia (UNSecurity Council,
April 2007) points out that transitional instituti®, including thecourt system, are weak, and that
the transitional authorities have limited means saffeguarding people's righHtSSomali
jurisprudence is manifest in three principle waysaditional or customarylaw practiced through
elder councils/clan leaders; Islamic law practit@duglsharia courts, and secular law through
an ordinary court system'Accordingly, traditional or customary law is the shgrevalent legal

system in today's Somalft&in their role as enforcers of law and order withimd between clans,
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traditional leaders have come under sustained ymesdrom Somalia’s long-lasting
environmentof conflict, rapid socioeconomic chaagd the absence of law and ordér.
Traditional mechanisms and structures have facgdrnshallenges inSouthern SomalfaThe
traditional structures in South-Central Somalia difeerent and more composite, fragmented,
weakened and confused than in the North, for aeanfgreasons: First of all, the ethnic
composition of people are very different due tcetelogeneous mix of sedentary agriculturalist,
agro-pastoralist, old urbanized cultures along ¢bastline and pastoralist people - all with
differing cultural heritage and traditional struets. Secondly, the history including the colonial
experience is different and with that a diversddnisal social construction of the traditional
structures. Finally, the dynamics of the civil warthe South differed as well, resulting in an

equally different impact on the traditional struets!*

After many years of conflict the traditional legataconflict-resolution mechanisms has stopped
functioning. However, the systems are claimed towmsking albeit in varying degrees.
Gundelestimated that between 80 percent and 9Gmedf all civiland criminal matters are
resolved and resort taeer. Shariecourts still exist inMogadishu to adjudicate ciwdses, but all
other legal activity takes place in thecontextratiitional Somali practict™?®

Traditional Somali law, though, may conflict withtérnational human rightsstandards, while the
collective responsibility underpinningjyagroups removesindividual responsibility for crimina

actions. Consequently, individuals can act withollde impunity. Although the traditional

“3Gundel, J. 2006The predicament of the ‘Oday’, The role of traditi structures insecurity, rights, law and
development in Somalia
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compensationsystem is functional, it is based decose rather than individual responsibility.
The UNHCR confirmed this state of affairs, but atldleat local circumstances, clan strength,
lines of conflict, gender and other variables plagportant roles in how thesystem
functions'*'The traditionalconflict and compensation mechanisres dependent on a certain
degree of stability.Traditional law presupposes th@roup is capable of paying compensation
and thatrights and security must be defended, byefif necessary*® Becauseno impartial
mechanisms are available to force a militarily strelan to abide bydecisions favoring a weaker
adversary, Somalia minority groups and weak claeso$uffer discrimination. Consequently,
people who commitviolence against women generalte fno prospect of punishment. For one
thing,traditional law does not focus on the victimnd for another,women's rights are
notprotected by the compensation system in the seayethat men's rights are.Minority groups
often find themselves excluded from this systemahse they liveoutsidethe clan system and
thus lack the support that clan membership entsils.

2.4 Conclusion
In the above chapter we have seen that the Soneglulitic gained independence on 1st July

1960 from the former colonies; union of British Salitand and Italian Somaliland, while French
Somaliland became Dijibouti.The conflict in Somdhas endured for more than two decades
now, a complex conflict to which a solution seernsdaht. After the ousting of SiadBarre regime
by the Rebel forces in 1991, turmoil, factionahtigg, and anarchy ensued in Somali.

As a result of the continuous fighting in S-C Samalince 1991 a very large number of Somalis
have become internally displaced persons (IDPsgrdfare approximately 184, 000 IDPs in

Mogadishu and its surroundings alone. The totalirégfor IDPs in all of Somalia is now

1173, Gundel, 2006The predicament of the ‘Oday’, The role of traditb structures insecurity, rights, law and
development in Somalia
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estimated to be 1 129 000 persons. Generally sgaituiation in Somalia is unpredictable and
in particular the capital Mogadishu is marked byydaand-grenade attacks and roadside bombs
directed at Ethiopian soldiers and the Somali gavent forces. Accordingly, traditional or
customary law is the most prevalent legal systertoday's Somaliain their role as enforcers of
law and order within and between clans; traditideatlers have come under sustained pressure
from Somalia’s long-lasting environment of conflicapid socioeconomic change and the
absence of law and order. In the next chapter |l digicuss the human rights issues in Somalia

from the periods 1991-2012.
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CHAPTER THREE

HUMAN RIGHT ISSUES IN SOMALIA 1991- 2012

3.1 Introduction
It is generally recognized that the concern for honmights is not confined to a particular

society, continent or culture. Alongside the stilegaver the years for the recognition of human
rights, efforts have also been made to evolve nmeshes for the promotion and protection of
those rights at the national, international andoreg level$®’. At the international level there
are, for instance, the Universal Declaration of FuanRights and the United Nations Covenants
and several human rights instrumeftsMechanisms have also been evolved to safeguard
human rights at the regional level. The African @&aon Human and Peoples’ Right is one
such mechanism or arrangement for promotion antegtion of human rights over the continent
of African. Other examples of regional arrangemdatssafeguarding human rights include the
European and American Conventions of human rightgchvserve similar purposes for the
European and American continents respectively.h&t national level, individual States make
provisions in their constitutions and the ordingislations to safeguard human rights in their

territories.

The development of human rights concepts and iagaluments has been tangible since the end
of the Second World War. With the creation of theitedd Nations, several international legal

documents that addressed the issue of human mghte to existence including the Universal

120G.D. Evans ,“Human Rights and State Fragility: Ggptual Foundations and Strategic Directions fateSt
Building”, Journal of Human Rights Practice, VoINg.2, p.181-207

1217 C. Odinkalu., Back to the Future: The Imperatdf Prioritizing for the Protection of Human Riglii
Africa”, Journal of African Law, Vol.47, No.1, p.37
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Declaration on Human Rights and the two internati@ovenants on civil, political, economic,

social and cultural rights that followed“ Human rights were further advanced after theafnd

the cold war with the establishment of tribunal¢he former Yugoslavia, Rwanda, Sierra Leone,
and the permanent International Criminal Court JCG prosecute perpetrators of war crimes,
crimes against humanity and genocide. Furtherntbeeyear 2000 recorded the signing of the
Millennium Declaration, where 189 state leaderslkesd to respond to common threats to
humanity and achieve, by the year 2015, eight Midlam Development Goals to eradicate

poverty, spread education, and fight diségise

Although there have been staunch efforts by thermational community to promote and
preserve human rights, the record is still below éfpectations of human rights activitsin
view of the interminable human rights abuse that decurred in several regions worldwide, a
number of legitimate questions have been raisedy W& international community wait until
800,000 Tutsiswere butchered in Rwanda before gagkation?, Why it took an American war on
Iraq to end Saddam Hussein’s impunity and whetmemerican war on Iraq serve the purpose
of human rights or it undermined it?, Why the aties in Darfur have been allowed to
persist?And why people in certain countries arl dénied basic social, civil and political

rights??° These concerns still need to be addressed withaf Emphasis.

123¢. Menkhaus, “U.S. Foreign Assistance to Somaltioédhix from the Ashes?”, Middle East Policy, Valng.1,
January 1997, p. 1

1250malia Country Profile, “BBC News”, [online], 2014vailable on the Internet:
http://news.bbc.co.uk/2/hi/africa/country_profilE872592.stm

124Transparency International Corruption Perceptioex available on the Internet:
http://www.transparency.org/policy_research/survé@ydices/cpi/2010/results

123N High Commissioner for Refuged$NHCR alarmed by resumption in mortar attacks im&ta's
Mogadishy 20 March 201ttp://www.unhcr.org/refworld/docid/4f6ad7e32.html
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Indeed oppression in human history has generatstaace that has contributed to the
transformation of society and the production of deracy and human rightS. In fact, the
whole issue of democracy and human rights is aitewf struggle between oppressors and the
oppressed. Since the engagement between the denhiaawd the dominating is generally
couched in ambiguous and contradictory terms, tt@mocracy and human rights as ideological
issues and artifacts of human struggles are theesefraught with ambiguities and
contradiction¥’. This observation implies that a fuller reconstiart of democracy and human
rights history of any society must necessarily thkerange of diversities and complexities of
political, economic, and social realities, churnegt by human struggles over power and

dominance, and against oppression and exploitation.

3.2 Human rights issues in Somalia in pre-colonidime

Like much of Africa, the impact of colonialism ldgfs imprint on Somalia.During the time of
colonialism, the European powers — France, Britanmd Italy —divided the Somali nation
amongst themselves, partitioning Somalia into Beparateparts or “protectorates”. While one
portion remained under the control of Kenya, thed@gaprovince was given to Ethiopia’s King
Menelik by the British Empire.Although British Solit@nd and Italian Somaliland were united

at independence on 1July 1960, the French kepoDjilunder colonial administration, and the
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region didnot gain independence until 1877 The effects of thispartitioning continue to
permeate Somali society today. A substantial mipoofSomalis fall outside the country’s
boundaries while the northern region of Somalianger British Somaliland) continues to push
for a withdrawal from the soutfi’in Somalia, current patterns of development anddmrights
reflect the historical processes of state formatiorarginalization, and exploitation. The
development of the modern Somali State was notagfel process.

The European colonization of Somalia and the HdrmAfica involved periods of warfare
between the colonialists and Darawish forces ofidddghamed Abdulla Hassan and
betweenBritain and Italy during World War 1l. Theolanial expropriation of land for
commercial purposes, labor conscription and theodhiction of tied labor systems had a
profound impact on social organization and produrcin southern Somafi&. Politically, the
colonial administrations altered customary autlypqiarceled out territory with little regard to
indigenous rights, and introduced Western judisitems that affected indigenous systems of
customary law and dispute resolution. The cen@#bn of authority in the state involved
investment in law and order agencies to protede staerests, including ‘public order’laws to
control the population. Economically, colonial stdbrmation created a ‘national’ economy
andSomalia’s unequal incorporation into an expamdjlobal market that led to new internal
inequalities ofwealth™.

In this regard, colonialism is said to have hadeanfanentlydamaging effect on the Somali

people, Somalia’s socio-economic system and atahppost-independence reconstruction.

128 A Elmi,.&A. Barise, 2006. The Somali conflict: Rbcauses, obstacles, and
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Colonialism, however, is not the only factorcontitihg to Somalia’s collapse.Ongoing clan
wars over resources such as grazing land and waisted longbefore Somalia became unified
as a nation state. However, after Somalia gainegieddence, many Somalis moved to the urban
areas where a new realization surfaced aroundytles df resources needed to prosper and the
means to secure them.Here the control of the nati@sources (government resources, control
of foreignaid, appointments of civil servants) vegiated with control of the st&té Although
Somalia’s first government, under president Adenfllath Osman, was generally recognized as
democratic, corruption and politicalpatronage appoents soon affected all levels of
government and its legitimateauthority.

During the so-called democratic era (1960-1969 sfate soon failed to meetthe expectations of
various segments of society, making way for a amjitcoup underGeneral SiadBarre in October
1969. Typical of such authoritarian dictatorshiBssredisplayed little toleration of opposition
groups or criticism of the new leadership. Inreg@to such authoritarianism, various guerrilla
opposition movements werefounded between 1978 &89,land after the 1977/1978 war
between Somalia andEthiopia, a number of militafficers attempted to overthrow the
government. Whenan armed struggle started agdiesnilitary regime, Ethiopia welcomed and
armedopposition groups fleeing from the repressiglad for the opportunity to back
theopposition of the state with which it had layglteracted on hostile terms. Tensionserupted
as Barre began to use coercive force against thertdan clan, the tribe fromwhich most of the
opposing military officers came. NGOs report thairenthan50, 000 people were killed during
the reign of SiadBarre, with such actions evengpalinging the entire country into civil war in
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The causes of the Somaliacivil war

The Somali civil war can be ascribed to a numbemaftiple and complex factors, of which
Elmi and Baris€* have identified three main causes.Prominent antothgse is Somalia’s
colonial legacy. While the “decolonizationprocessated large numbers of new territorial states
in the European image ... forthe most part it neitbek account of existing cultural and ethnic
boundaries, norcreated new nations to fit withientti**>. The second factor fuellingthe conflict
was the competition for power and resources ambagvérious clans andmilitia groups. Here
the control of key cities, ports and airports, &peints,agricultural areas and foreign aid became
heavily contested resources amongst vyingmilitiaugs and various clans. Thirdly, state
repressionfuelled resistance. For 21 years, thiganyilregime used excessive force andcollective
punishment to suppress opposition, with little regéor human rights.Inevitably, when the
opportunity arises, repression leads to resistance.

Besides these factors, various socio-economic iboritng causes, such as highunemployment
and elements of Somali tribal culture and clan iifgrhavecontributed to the escalation of
conflict during the civil war. The change from ar@rasis on inclusive clan identities to that of
sub-clan identities after 1992 (forexample DarotHawiyeto Harti, Mareehaan) have led to
clandisputes and disagreements, while positioniagbrers of a single clan against oneanother.
Such changes in clan identities fuelled and pratoinitpe war in Somalia andhave undermined

social cohesion.
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3.3 Human Rights issues in post-independent Somalia
In 1960, the government of the newly independent8ioRepublic accepted the responsibilities

ofstatehood towards its citizens. Upon taking estsat the United Nations, the Universal
Declaration of Human Rights (UDHR) was incorporateal the Republic's constitution and in
1962 itbecame a signatory to the Geneva Convenbamisig the nine years of democratic rule
the humanrights record of the civilian governmeaswenerallygood. The legacy of that period
on human rights incontemporary Somalia is apparenseveral ways,however. First, the
centralizing tendency of statebureaucracy and tbetty of urban elite establisheda process of
inequitable development.Second, the control estladdl by ethnic Somalisover the postcolonial
state served to marginalize non-Sont&fisThird, the incomplete integration of differentjcial
systems inherited from colonial administrationsieted on the administration of law.
Fourth,from its foundation, the Somali State waavilgdependent on foreign aid. As this aid
declined in the late 1980s, political and econommnpetitionamong the elite was turned
inwards over Somalia’s local resources.

The military take-over in October 1969 was to prm@wne of the most repressive regimes in
Africa. With a vision to transform the Republicanamodern socialist state, the first charter of
the ‘revolution’articulated the central role of thtate in society, elevated social and economic
rights,guaranteed the right to work and socialigesand promoted popular participation in
development®’

The reality was somewhat different, as thevisi@o ahvolved a suspension of civil and piokt
rights, institutionalized through legal reforms aegressive state security. On taking power the

military suspended the 1960constitution, politiparties were banned, and members of the
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former government were detainedwithout trial. Lalassociations and civil and professional
associations came under party control and indepgnden-governmental forms of civil
association were proscribed. A strongly censoredianeontrolled the freedom of political and
cultural expressiof®

The army became the most powerful institution ie dountry, with military personnel taking
over government posts. National security structukese created to control the population.
Legislation established the military’s legal cohtower state affairs. Particularly notorious was
Law No. 54 of September 1970 of the National Séguraw, which defined twenty-six acts
considered detrimental to the maintenance of peack order, twenty of which were made
capital offences, including that of spreading ‘rusigafminshaj**°. Such offenceswere tried by
a National Security Court whose procedures violategtnational treaties to which

Somalia was a signatory. The torture of politicas@gners and their relatives and extra-judicial
executions werecommonplace. When defeat in the €@ygadr with Ethiopia threw the Somali
Democratic Republic into a Cold Waralliance witle West, the regime came under pressure to
liberalize. The introduction of a new constitution1979, elections and the official ending of
military rule did little, however, to improve civdnd political liberties. With military hardware
provided by the Soviet Union and the US, the regimsponded to the SSDF and SNM
insurgencies in the late 1970s and 1980s with iaivilkillings, forced displacement, asset
stripping, destruction of water reservoirs, and ghenting of landmine€é®According to the

Somali scholar Said Samatar, bythe end of the 188&&sious disjuncture had emerged between
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the moral and coercive authority of the Somali etat With strategic interests in Africa
declining, human rights abuses provided a justificafor the West to freeze aid to Somalia, a
move that both weakened the government and seov@ternalize the political and economic
crisis.

Conventional explanations of the Somali war and if@mhave tended to highlight the
fragmentary nature of clanism, the unsustainabildfy Somalia’s rural economy, or
environmental stress. While the war took the fornam inter-clan struggle, underlying it were
the long-term processes of marginalization andatgilon, a struggle among an elite over the
state and its productive assets. Supported bynatienal aid, the ‘development’ trajectory in
Somalia prior to the war was one of increasing uaditjes between a largely urban elite and a
rural and urban undercldés On taking power, the Barre regime had embarkedmambitious
development programme to modernize the countryioSsmonomic rights to employment and
education were guaranteed by the state and equitaldess to productive resources ensured
through the nationalization of land. Legal reforfecaafforded women greater equality before
the law. The reality, again, was somewhat differ&tate interventions in the rural sector proved
disastrous.

During the 1970s, the country slid from self-su#ficy in grain production to a food import
dependency. In the pastoral sector, policies aiatgthnsforming an ‘archaic’ nomadic way-of-
life to amore sedentary one, by providing prefaaetntights to grazing lands to herding
cooperatives and encouraging sedentary agricultasegsyed to encourage the spread of
enclosures, restrict the movement of pastoraletsl undermine livestock production. While

economic deregulation and structural reforms agregt the IMF in the 1980sled to a
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substantial improvement in grain production (Paftady maize), these policy reforms only
served to increase social inequalities. A libesdlan of land tenure caused land prices to rise.
The main beneficiaries were state bureaucrats aliény officers, who had preferential access
to land. The losers were pastoral nomads and sualé farmers, who constituted the majority
of the populatiort**As power relations are partially based on ‘theigbib acquire and allocate
the means of subsistent¥’

Clanism and clientelism became a key source ofipaliand economic power and security.
Those allied tothe government gained preferentggtinent. Some 41% of planned investments
in the 1987-1989 developmentbudgets were allodatddogadishu and81% of the remainder to
five favored regions in thesouth and north&asThe northwest region, whichaccounted for the
largest share of the country’sexport earnings, lgdle of this return as developmentinvestment.
Mogadishu grew, while rural infrastructureand seggdeteriorated.

Journalistic accounts of the Somali civil war ire1890s largely neglected the conflicts in the
1980s between the government and the SSDF andNie B which tens of thousands were
killed, and many more were forced to seek refug&timopia and surrounding countries. The
actions of the Somali Armed Forces violated inteomal humanitarian law and Somali social
conventions and set a precedent for the conflictouthern Somalfé®. No effort was made to
distinguish between civilians and armed combatahit® wounded and sick were not spared,

private property was stolen, humanitarian accesgedeand humanitarian aid looted. The SNM
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was also accused by human rights groups of sumyrextécuting military officers and civilians
associated with the regime.

This pattern of abuse continued as the war spreddjavernment forces responded to escalating
militarythreats from other movements. After theineg was overthrown, the abuses continued
and evenintensified with civilian massacres, rdapeiure,and the looting and destruction of
public and privateproperty. An estimated 25,000ilians are said tohave been killed in
Mogadishu alone between 1991and 1992. Asset gstgppforced displacement, andthe
disruption of food supplies led to mass deathsfetanvation and disease thosewho died in the
greatest numbers were from politicallymarginalizegoups in the inter-riverine agro
pastoralregions of southern Somafia.

3.4 Islamic sharia and Human rights issues in Somal

It has already been seen that, after the fall @fd3Barre in 1991, opportunistic warlords
effectively feudalized Somalia back into a dark'agérheir bands ravaged the country amidst
uncontrollable civil war, as they battled for ségit towns and regional footholds. Anyone who
could piece together an army or militia could obtaipiece of Somalia. Accordingly, a group of
north eastern Islamists wasted no time in grabagpwe Town in 1992. While the majority of
the Somali population is Muslim (99%, predominarilynni), the nation had long sustained
itself without a theocratic thrust. Religious leexlaave always been respected and honored for
their knowledge of the Islam, yet the Somali cudtiaraditionally draws a line between their
realm and those of state, government, and clan.e@iy clerics have neither sought to

influence clan politics nor claim any particulaa¢ership position other than that of teacher.
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Over the centuries, Somalia pastoral society pegbet its own Islamic tradition.

Fundamentalism held little appeal for it. Clan stgisaw only harm in strict Salafist ideas.
Particularly abrasive among these wstaria law and new, rank-and-file leadership which
could only confront and undermine the time-honarkesh system. That is why pastoral Somalia
had rejected Islamist militant fervor in the pdstsaw instability rather than tranquility in the

usurpation of power from the most basic social aunit was not easy for the phenomenon of
hard-line Islamism to survive in the Somali nomasbciety without the support of clan leaders,

not to mention the common people as an entiféty

However, fundamentalism based in sources to wheclore could answer was equally hard to
squelch entire®. Like a parasite, it would always find a way tedd and perpetuate its kind.
The Islamist part of Somali society and its leadigrsame from different tribes and regions.
However, a single goal unified all of the elemerits:rule the land under Islamic law. The
movement was effectively against all of Somali dngt Often construed as antiquated,
fundamentalists actually think themselves proguessThe Somali version believed that the
ancient clan system was un-Islamic and in neebhotalignment, but abolition. This idea was
brash and radical. Its fate in Garowe Town suggesiasic rift with the Somali people and time.
The clan system brought down the fundamentalisesnwiorth eastern communities learned that
the group's principal leader, Sheikh HasanDahir aAfsv (future head of the Islamic Court
Union), was a member of Hawiye tribe which belotmsame clan as General Mohamed Farah

Aideed. Aideed had achieved infamy as the notoriaaslord who led the rebel USC in
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overthrowing SiadBarre's government and instigagegocide against the Darood clan in the
south. Many of the victims fled from their homesMiogadishu for refugee camps in Kenya and

Ethiopia’®!

Accordingly, Islamist leaders often lost the batiktween religious and clan loyalty. This was
the precise fate of the north eastern IslamistSanowe Town. Sheikh Aweys looked outside of
his clan to establish and recruit an Islamic nailitHe failed. Local tribal leaders and residents
defined him as an outsider and enemy of the Davdwoal wanted to unmake the peace that they
had enjoyed since the collapse of central goverbimWhen Aweys and his followers lost the
support of the people, clan warlord and future Sormeesident Abdullahi Yusuf Ahmed
mobilized his militia to oust the Islamists from ®we and the region. That is the best example
of the old clan system overpowering the incursibmard-line Islamic ideas. However, it was
just as difficult to destroy radical Islamism asvds to defeat the clan system. The movement did
not die; rather, it changed its strategy and poirdttack to the southern regions where there was

far more violence, chaos, and anarchy to exptbit.

For several years, the Islamists went undergromadgaiietly reorganized under the radar. Then,
in 1996, they announced a new organization callettahad al-Islamiya, based in Gedo in the
southwest, near the Ethiopian and Kenyan botdfetdere, warlords and tribal leaders had only
a very loose handle. Al-ltahad al-Islamiya percdivee power vacuum and sought to take
advantage of it. Sheikh DahirAweys, previously défel by north eastern warlord Abdulahi
Yusuf Ahmed in1992, resurfaced as the organizatiteader. The radicals started to collect

weapons and imposgharia on locals without clan leaders' assent. Before,loN-Itahad al-
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Islamiya had placed its own regional and town adstriators in direct opposition to existing clan

leadership.

With the menace growing ever more foreboding, loealders tried to negotiate with the
Islamists, advising them to lay their weapons dand resume peaceful teaching duties instead.
The militant group rejected the offer and killedrsoinfluential members of the clan-family to
assert that they were serious. During the negotiaticlan leaders encountered Islamist's logic
and reasoning were beyond their comprehensionubedaeir rivals sincerely believed that they
did not have any ulterior motives except God's workearth and to apply His words to all
people and society”

3.5 Customary law and human rights issues

Throughout Somalia, the ‘pillars of law’ for theegitmajority of people are a combination of
customarylawxeen and Islamicshari’a. Inaddition, traditional valueséadqg and a code

ofsocial conductdhagar), practices of kinship protectionwithdiya-paying groups, structures
ofmediation by respected elders and sheikhs, aatithption by stronger clans of weaker social
groupsall serve to hold society together and sugtablic order and personal secufity

During the war many elements of customary lawwantated. The abuse and killing of maternal
kin (xigaalo) is one exampf8®. On the other hand, in thevacuum of an alterndégal system,
there wasversion to customary practices and inistits thathave emerged strengthened. Indeed,
between certain clans where no mutdakexisted there wasnothing to mitigate violence.

Traditional methods ofconflict management and rgsmh have proven durable in containing
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crime and violence at a communitylevel. The peaocegsses in Somaliland andPuntland that led
to the establishment of regional administrationgew@ effect processes to re-establishment
xeemmong the clans in those regidns.TheSomaliland National Charter adopted at the
1993Boroma conference gave lineage elders the megplity to enforce ‘codes of conduct’
among the clans,while the Puntland Charter recegrize value of alternative dispute resolution
for establishing justice and peace. The applicatibcustomary law hasbeen extended to matters
other thandiyaand hasreplaced secular law in urban settiigsaditional rules have also been
revived toprotect environmental resources.

Customary law in Somaliland is not codified but liggpin all parts of thecountly’. Although
customary law is not codified, traditional courte aonsistent in abiding by precedents. Should a
new issue arise which does not fit within theergtprecedents, traditional courts will apply
legal reasoning to fit thatparticular issue. Thecisien reached will thereby become the
precedent to befollowed in future cases of a simitaturé®® The peculiar nature of
customarylaw in Somaliland is that this sourceas kembodies a number of distinctcustomary
laws relevant to a particular geographic locatidhus, similar issuesmay result in different
decisions, based on their different geographiaations.This notwithstanding; every geographic

location observes the precedents pertainingtodality™".
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The Somaliland customary law court system is basefomaliland’s traditionalauthority, which
is elected by the clan members. This authorityioags fromthe election criteria set up by clan
elders. The supreme customary law court isheadedhéySultan who is the highest clan
authority. The customary appealcourt is headedhbyCthiefs and the traditional court is headed

by theAqil, who isthe lowest clan leader.

All Sultans, Garads, Ugaghiefs andAgils in Somaliland are registered by theMinistry of
Interior. Sultans are heads of two or more Chi€fsiefs are heads of five or mobgils. Aqgils
have the mandate to nominate representatives otiskemary court from the sub-clan. These
traditional courts use traditional law,commonlyemeéd to as customary law which is not
codified. If the case is new, the customary laweagron a new method to manage the case. If it

is of a similar nature to previous cases it follqwscederf?

Traditional courts are known &gjilcourts and are presided by thgil,commonly referred to in
English as the ‘chief’, and comprised of tl&&uurti’, who are elders of the clan&qgilcourts are
mobile courts resolving cases wherever a partiadigpute arises. In some parts of Somaliland
customary law is preferred@®harialaw and is very powerful, bearing in mind the powested

in the Guurtiby their clans. The clan system rests on a pabh@&rcsystem which
determinescustomary law. Thus, customary law alsoveigpns issues relating to

matrimonialdisputes, inheritance and property sghepending on the geographical dtéa
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3.6 International law and human rights issues

In 1992, responding to the political chaos and hitagan disaster in Somalia, the United States
and other nations launched peacekeeping operdbargsate an environment in which assistance
could be delivered to the Somali pedpfeBy March 1993, the potential for mass starvation
Somalia had been overcome, but the security sttua@mained fragile. On 3 October 1993, US
troops received significant causalities (18 deaer @0 others wounded) in a battle with Somali
gunmen. When the United States and the UN withdhair forces from Somalia, in 1994 and

1995 respectively, after suffering significant cagsies, order still had not been restored.

Conflict between rival warlords and their factiooentinued throughout the 1990s. No stable
government emerged to take control of the counfthe UN assisted Somalia somewhat with
food aid, but did not send peacekeeping troopstimtocountry. In the late 1990s, relative calm
began to emerge and economic development accelesateewhat. The country was by no
means stable, but it was improving. A transitiogalernment emerged in 2000, but soon lost
power. Somaliland and Puntland, tworegions in tbembroke away from the country and set
up regional, semi-autonomous governments. They wetrenternationally recognized.After the
attacks of 11 September 2001, the United Statesarbdg take a more active role in
Somalia'saffairs, fearing that the country had bezaa haven for terrorists. Other Western
governments hoped to bring stability to Somalia fmilar reason§®. In January 2004,
twodozen or so warlords reached a power-sharingeagent after talks in Kenya. This
agreement called for a 275-member parliament. Thassitional Federal Government (TFG)

was the 14th attempt at a government since 199helad, Abdullah Yusuf, originally called for

1%RDP - note however that population figures areagdtations, and are highly contentious

1%WB/UNDP 2002 Socioeconomic survey of Somalia
61



African peacekeepers to restore order within Samalut many Somalis feared invasion,

especially by nearby Ethiopf&

In June 2006, the ICU seized control of Mogadishd much of the Southern Somalia, driving
Yusuf's TFG from Jowhar to Baidoa. As of July 2086suf's government, with thebacking of
Ethiopia, still hoped to wrest power from the Islst® but had taken little action to do so. The
ICU had pushed moderates aside and began to s&tcopservative Islamic state. Yusuf had
called for peacekeepers from the African Union sitite fall of Mogadishu in June 2006, but
many have feared that this could lead to furthestaipility'®’. TFG and ICU leaders met

inKhartoum in June 2006 for peace talks, but nd dea reached. It might havebeen difficult to
reach an agreement with the ICU, as it was compotkéd different clans and an asymmetrical

power structur&®,

Bolstered by the UN resolution, the interim goveemattacked ICU positions on 8 December
2006 with assistance from Ethiopian troops. An I€iunterattack, meant to cut off Baidoa from
Ethiopian assistance, targeted a town near the B&thdopian border. By January 2007, the
Ethiopian government had claimed victory over tHeU] which had effectively been

dispersetf®. In its place, a militant wing generally called-8habaab, continued to fight against
the TFG and foreign forces.In January 2007, thacAfr Union Peace and Security Council
authorized the deployment of the African Mission Somalia (AMISOM) with 9 infantry

battalions of 850 each, and the accompanying stiigtements. While a number of AU member

1%9UN Doc/ Gen/ E/ ¢n.4/19999/03/, Commission of HurRaghts, Fiftyfifth session, item 19 agenda, the
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nations pledged support, Uganda sent the bulkeofdlces to support the mission. By 2008, of
the authorized 9 battalions, only 3 had been deglptogether, with a level two fieldhospitals.
By January 2012 the United Nations Security Cougaite a cautiously favorable response to a
joint request by Kenya and the African Union foe ihcorporation of Kenya troops into the AU
military mission in Somalid’. The AMISOMdeployment would increase from 12,06ibps to
almost 18,000 troops under the proposal, which aldded additional troops from Djibouti,

Uganda and Burundf*

There has not been any national government in Samalhile parts of the north have been
relatively peaceful, including much of the self-deed Republic of Somaliland, interclan and
interfactional fighting have flared up with littlearning, and kidnapping, murder and other
threats to foreigners occur unpredictably in maggions. Since 1991, an estimated 350,000 to

1,000,000 Somalis had died because of the coHflict

As a result of the decades of civil war, local arldn conflict, absence of government,
continuing insecurity in many parts of the courdnd inadequate access to basic services and
infrastructure, welfare has declined compared tth pve-civil war times and the economy’s
potential achievements in the absence of civifestiThe cost in terms of loss or disruption of
human lives alone has been considerable, with @éimaed population deficit relative to
expected levels on the basis of long term growtiepas of about 2 million people. Somalia’s

population is predominantly rural, with over 50%irtge traditionally linked to the nomadic
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rights situation in Somalia

" ipid

2R, Thakur, (1994): ‘Human Rights: Amnesty Interoatil and the United Nations’, idournal of Peace Research
31(2), pp. 143-160.

63



pastoral food economy and about half that figureoeisted with sedentary agro pastoral

livelihoods ™3

Basic human rights of children, women and othernerdble groups have been severely
compromised in Somali. Children are at extreme {6 of the population is below the age of
18 and some 20% are under the age of 5), mainéyrasult of under-nourishment (with global
acute malnutrition running at between 10% and 2884l lack of protectiod* Somalia’s current
high malnutrition levels among children reflect #gr@ormous toll that conflict, drought, poverty
and food insecurity have taken on the capacityoh&i households to produce or purchase food
to support the needs of their children. Women aits gre particularly vulnerable to the
consequences of insecufity With traditional structures and coping mechanisinsaking
down, limited financial resources require decisionswhere money is spent; in most cases, the
priority goes to male children and men. Many ginarry or are forced to marry before the age
of 14 and the practice of female genital mutilat{M) is widespread. The nomadic sector of
the population has specific problems; not least thek of access to adequate health, education
and other services, and appropriate provision i tmade to meet the emergency needs of the

large number of IDPs, and to support their reitetiah and reintegratid®.

UNHCR estimated the number of IDPS in Somalia taabmind 750,000 people at the end of
2007, of which 400,000 were from Mogadishiuving conditions in most IDP camps, where

access to safe places often requires paying ladg]lare very poor, with insufficient water and

3 R. Teson, (2005 umanitarian Intervention: An Inquiry into Law anbrality, 3rd edition,Ardsley Park:
Transnational Publishers.
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sanitation facilities and limited access to healttie. According to the findings of the War
Committee in Somaliland and international forensgams,there were mass Kkillings in
Somaliland. The murders were committed in manyspaftthe country,but specifically Buroa,
Hargeisa, Berbera, Gebilay and other major citheording to thefindings of the Committee

there was widespread killing against the peopl8arhaliland””.

In May2003, the Committee mapped and identified 2@3s graves in Hargeisa, 12 in Berbera,
and 8 inBuroa. At the request of an IndependengeBEx a preliminary assessment of mass
graves in thevicinity of Hargeisa was undertakemer€after, a mission was sent to Somaliland
in order to investigate all these mass gra7e3hus, that mission was carried out by Physicians
for Human Rights (PHR) under the auspices of théic©fof the United Nations High
Commissioner for Human Rights in accordance witm@ussion on Human Rights resolution
1997/47 of 11April1997.The aim of the mission wasonduct an on-site assessment of alleged
mass graves in the vicinity of Hargeisa, the foietesam observed and examined a minimum of
92, and possibly as many as 116 alleged gravdseée areas on the southern and south-western
outskirts of Hargeisa.The forensic expert found goeng adult male and one adult male
individual, both completely skeletons. The contekthese discoveries led the forensic team to

conclude that many of the other mound featuresileely to contain human remains.

In relation to the case of Somaliland, massiveutertvas committed by the former President
Barre regime againstthe people of Somaliland. Terand other inhuman treatments were the

interrogative skills of the military regime in omd& retrieve information that deals with the
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military activities that SNMengaged in northern Sdiat’®. Although the Somali Constitution
and other relevant legislation did not legitimibe tuse of torture in the prisons of Somalia, the

Barre regime tortured people who were detainedallg and unconstitutiona§°.

In a civil action against one of the former militatommander of Somalia, the head of the Fifth
Battalion of Somali National Armey, filed in the lted State District for Eastern District of
Virginia, Alexandria Division, it was stated by ooé the survivors of human rights atrocious
acts in Somaliland, that the defendant had beesstax without any legal means and due
process. She was then kept her in a cell whicldidhave toilet and batH. At the time, she
was pregnant? As she mentioned in her application, the commahdd beaten her during the
interrogation period in order to get any information whether she concealed weapons in her
farm for the SNM movement. As a result of that imaim act, she lost her baby. Thus, this
denotes that there was inhuman and torture condrbigehe military regime against the civilian
population of Somaliland for being supplying, sugiimg, building and reinforcing SNM.

By November 1991, the struggle for power led by tring factions had escalated to a
fullscalecivil war so that in the beginning of Jamp 1992, Omer ArtehQhalib selected as
interimPrime Minister at a so-called ‘reconciliatiacconference’ in Djibouti in July 1991
requested theUN Security Council to address thédlsamleteriorating security situation in
Somalia. Inresponse to Qhalib’s letter, the Segu@buncil acknowledged the anarchy, the

massive humanrights abuses committed by the Sowmalring factions, as well as the

9The UN Security Council Resolution 794 of 3 Decenit292,
http://www.un.org/documents/sc/res/1992/scres92.btatus: 28.03.2009.

180 3. Stevenson (1993): ‘Hope Restored in SomaiimForeign Policy91, pp. 138-155

8lChesterman 2001, 143

182rhe UN General Assembly Resolution A/ RES/ 46T e Situation of Democracy and Human Rights in $iama
11 October 1991, http://www.un.org/depts/dhl/resrs.htm, status: 28.03.2009
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widespread hunger (aggravated by drought) withen tdxt of Resolution 733 of 23 January
1992. In this sense, theSecurity Council determithedl the internal Somali crisis constituted a
threat to internationalpeace and security and imgoa complete weapons embargo on

Somalid®,

The Office of the UN High Commissioner for Refuge@$NHCR) claimed that on 31
January1992, 140,000 Somali refugees had reachegakKeith another 700 arriving each day.
Meanwhile, severe food shortages affected a largeogption ofSomalia’s population. Resolution
751 of the UN Security Council followed on 24 Apt®92, which established the creation of a
UN Operation in Somalia, UNOSOM with 50 UN obsesyaimed at providinghumanitarian
assistance to the starving population and mongoanwidely ignored ceasefire among the
factions. The situation continued to deteriorateulgh 1992. At the peak of the famine, in
August 1992, the International Committee of the R¥dss (ICRC) reported that 4.5 million
Somalis out of a population of 7 million weredhtened by severe malnutrition and related

diseases. Of those, at least 1.5 million were atégiate mortal risi”.

Based on the UN World Food Programme (WFP) figuoesy 500,000 people in the country’s
south central region had perished of starvatiorDbgember 1992.0n 29 November 1992, the
Secretary-General advised the Council that the omdy in which relief operations could
continue was through resort to enforcement promsiender Chapter Vllof the UN Charter Non-
military measures, corresponding to the UNOSOM imoigsseemed to have proven inefficient.

The recommendation of the Secretary General cammedays after the United States offered

18R Keohane (eds.Humanitarian Intervention: Ethical, Legal and Patil DilemmasCambridge: Cambridge
University Press, pp. 93.129.

184Thakur, R. (1994): ‘Human Rights: Amnesty Interoatil and the United Nations’, idournal of Peace Research
31(2), pp. 143-160
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20,000 troops to support a multinational operatmnoe to be authorized by the UN to overcome

the humanitarian disaster in Som&ita

On 3 December 1992, the Security Council unaninyoeslopted Resolution 794, which
explicitly determined that the magnitude of the lamntragedy in Somalia represented a threat to
peace and security, and consequently authorizedgbef force in order to ensure the delivery
of humanitarian assistance. As Roberts highligiis,language used in Resolution 794 (1992)
makes apparent that the threat to internationatgp@ad security does not come so much from
cross border disturbances in the sense of high auwmibrefugees or clear potential of conflict
spread in the regidff. Instead, it was the humanitarian crisis itsell #me massive violation of
human rights which brought the use of UN-led armf@des into motion. While there is one
mention of a threat to international peace andr#gan the above referred resolution, there are
18 mentions of the word ‘humanitarian’ and sevethkr phrasings for the magnitude of human
tragedy caused by the conflict in Som#ifaArguably, the reason for intervention was prityari
humanitarian. No national interests in any of thases circumscribed within sub-section 5.1.1
could be traced in the case under purview. Neitodonial linkages nor strategic or military
interests seem to have played a role in the decsu@r humanitarian intervention in Somalia.
More explicitly, neither British nor Italian bondacilitated in any way the UN humanitarian
intervention in Somalia would put no consideralttaigs on the US state. In his view, American

action was necessary as a catalyst for broadeharent of the community of nations. Only the

18%F R.Teson, (2005Xumanitarian Intervention: An Inquiry into Law ahdorality, 3rd edition, Ardsley Park:
Transnational Publishers

8The UN DPKO — Department of Peacekeeping Operafib®36):Comprehensive Report on Lessons Learned
from United Nations Assistance Mission for RwardeAMIR),

187The UN General Assembly Resolution A/ RES/ 260(llonvention on the Prevention and Punishment of
the Crime of Genocide 1948 December 1948,
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United States has the global reach to place a k&garity force on the ground in such a distant
place quickly and efficiently and thus save thowdsaof innocents from death. Therefore, after
the adoption of the AC VII Resolution 794, US Pdesit George Bush ordered 28,000 troops

into Somalia in Operation Restore Hope also knosv(LANITAF). 1%

US Marines landed on 9 December 1992, with livevision links back to the United States so
that the strong concern about the humanitariarstisan Somalia would be appeased both in the
U.S. and worldwide. In the absence of any rare ighlir valued natural resources, with an
economy relying on agriculture with livestock notimaccounting for about 40% of GDP and
around 65% of export earnings, economic interemteiat be conceived as a potential motivation
for the U.S. and UN'’s willingness to intervene ion®lid®®. The economic situation was
actually so disastrous that an international relidfof around 2 billion dollars had to be urgently
funneled in the counti’. In the collapsed Somali state, this money spetwéen December
1992 and October 1993 could not help too much thpug will only be added that the
Washington irresponsibility to alleviate the huntanan crisis in Somalia without confronting

the country’s warlords eventually led to a cul-de-s

The United States withdrew its peacekeeping forneMarch 1994, at which time the UN
mission, UNOSOM Il since 4 May 1993, had assumedTAR’s mission and envisaged an

expanded UNOSOM mandate that included nation-bwidl@r, the UNOSOM Il mandate went

"% ipid

BIRIN, Web Special: a decent brutal-Somalis yearmjdstice: killing and the conflict in the NortAfrican Watch

Committee

199BBC News.Somalia: Suicide bomber targets presidential palde March 2012.
http://www.bbc.co.uk/news/world-africa-17364&8@ Somalia: Al-Shabab bombs Mogadishu cafe
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astray and on 4 March 1995, the UN completely weldits forces, leaving the country as

anarchic as it had found it. “Operation Restore ¢tbpd become “Operation Return Hoine

Finally, it should be clear that the UN militaryt@nvention in Somalia was primarily driven by
humanitarian reasons. More explicitly, the campdigsh by the international media ignited
strong moral concerns especially among Americariggapwhose pressure allegedly made the
U.S. President offer his support forUN-flagged haitaian interventiol. Some security
concerns also drew the attention of the internaticommunity particularly in terms of refugee
flows into neighboring Kenya and Ethiopia. Nevel#iss, these negative spillovers were only of

minimal importance as compared to the dreadful mitmdan crisis pervading Somalia

3.7Human Rights Violations by non-Somali actors
The 1992 - 1995 US-led UNOSOM | and |

When the U.N. initially decided to act, through tbeeation of UNOSOM, it did so under
Chapter VI of the Charter of the United Nations,ickhhconcerns "Pacific Settlement of
Disputes.” Its terms apply to situations in whihbk belligerents agree to cease hostilities. In such
situations U.N. forces are authorized to use fancself-defense. Movement to implement the
mandate was slow. Although authorized in April 1982Zroup of fifty U.N. observers did not

arrive until July. In September, the first troopsiveed: a contingent of 500 soldiers from

19IR Keohane (eds.Humanitarian Intervention: Ethical, Legal and Patil Dilemmas Cambridge: Cambridge
University Press, pp. 93.129.

92The UN General Assembly Resolution A/ RES/ 46Tfe Situation of Democracy and Human Rights in
Somalig 11 October 1991
http://www.un.org/depts/dhl/res/resa46.htm, sta28s03.2009.
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Pakistan, but did not take up defensive positianBl@gadishu airport until mid-November. A
Canadian battalion was posted at Bossaso in tHedeheast (Bari) during December 1992.

The United Nations International Task Force (UNITA#hich landed in mid-December 1992
was under U.S. command and comprised 24,000 W&pdrand 13,000 from other nations. Its
deployment followed a decision by the outgoing Bustministration that humanitarian
intervention could no longer be put off. Securitpu@cil Resolution 794 of December 1992
mandated UNITAF "to use all necessary means tobkstaas soon as possible a secure

environment for humanitarian relief operations,ti &m send up to 38,000 troops to Soméifa.

In May 1993, UNOSOM and UNITAF were replaced by Urhission with a broader mandate.
UNOSOM II's mandate was under Chapter VII of th&lUCharter ("Actions with Respect to
Threats to the Peace, Breaches of the Peace asdPaggression™) which authorizes the U.N.
to determine to use force against risks to intésnat peace and security. This is the only part of
the Charter that authorizes U.N. peacekeeping tpesawithout the consent of the state.
UNOSOM II's mandate was to cover all of Somaliagions, including the secessionist north-
west. Although UNOSOM and UNITAF had been authatize use force, UNOSOM II's
mandate included responsibilities that made theotiferce more likely.

The general mandate of UNOSOM Il was "to assume@oresibility for the consolidation,
expansion and maintenance of a secure environrhesighout Somalia" (Resolution 814). A
U.N. report summarized the political dimensions tbe task as a mandate: to provide
humanitarian and other assistance to the peopl&omhalia in rehabilitating their political

institutions and economy and promoting politicattlsenent and national reconciliation. Such

%Human Rights WatchThe Lost Agendap. 116-119.
94ibid
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assistance should include economic relief and inétedion of Somalia, the repatriation of
refugees and displaced persons within Somaliareéhestablishment of national and regional
institutions and civil administration in the entreuntry, the re-establishment of Somali police,
mine-clearance and public information activitiessipport of the United Nations activities in
Somalid®

A series of clashes between forces of the war lsa@elonel Omar Jess and Gen. Mohammed
Said Hersi "Morgan," both seeking to control thetpaf Kismayu, provided an early test of
UNOSOM's commitment to enforce a cease-fire andntagn the military status quo. On
January 23, two Somalis were reported killed bygisel peacekeepers in Kismayu; and on
January 25, U.S. forces attacked a Morgan colunih @sproached Kismaytf. When Morgan
ultimately retook Kismayu from General Aideed'syallolonel Jess in fighting on March 17,
1993, despite the presence of some 800 Belgiapdrand one hundred Americans, the U.N.
was blamed for having allowed it to happen.

On June 5, 1993 twenty-four soldiers from the Rakisunits serving with UNOSOM were
killed in a series of attacks that started in theemmg and continued until late afternoon; fiftysi
more were wounded, eleven seriously. UNOSOM eseché&omali casualties, militia and
civilian, at thirty-five dead and about a hundreguied. Responsibility for the attacks was
promptly attributed to forces of General AideedNAS A cease-fire had ostensibly been in
force®’

Earlier that morning, a Somali was shot by UNOSQités trying to disperse demonstrators in

front of Radio Mogadishu at about 9:30 A.M. A shtme later, attacks were made on the

%United Nations Department of Public Informatidmformation Notes: United Nations Peacekeeping, led
May 1994

%Africa Watch, "Beyond the Warlords," p. 29; Agerirance Press, January 24, 1993

¥United Nations, New York, August 12, 1993. U.N. doent S/26351, August 24, 1993.
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Pakistani Brigade headquarters in the National iGtacand on Pakistani UNOSOM troops at
two relief feeding centers, at several military ggpgnd at key points along the streets linking
these places. Some of the UNOSOM troops were a@thakhen they were returning from the
inspection of an authorized weapons storage stteer® were ambushed while attempting to
rescue those attacked earlier or to evacuate thadea from the most serious fighting. This was
at Checkpoint 89, on October 21 Road, where a numb#actors suggested a well organized
assault, if not premeditation: the weight and langft fire, the distribution of gunmen to prevent
flank attacks, the firing discipline, the locatiohweapons, and the nearly simultaneous attacks
elsewhere. Surprisingly, UNOSOM estimated subseatyjuémat only around 200 militia fighters
were involved in the clashé®

The UNOSOM offensive that began on June 12, whetoak over Radio Mogadishu and
attacked three official arms dumps, two illegal arcaches, and a relay station, was carried out
by AC-130 gunships and Cobra helicopters, withgsofrom the U.S. Rapid Deployment Force
following up on the ground to destroy weapons amenanition. According to the deputy U.N.
commander, General Montgomery, who was also thentamder of the RDF, the operation was
precise and careful. He told the BBC, "We knewehgere not civilians living in most of these
sites, and we knew that by conducting the operatairthe time we did, that we would not be in
a position where we would be necessarily endangdities of any noncombatants® Estimates

for the number of Somali casualties of the UNOS@8ponses varied. UNOSOM claimed only
one Somali was killed, while the SNA talked of mahan ten killed. UNOSOM, however,

admitted to about 200 people detained, includirdoae aide of General Aideed, Ali Keidye.

%8 ibid
199 Gen. M. Thomas | interviewed by Roger Hearing, BR®gadishu, June 12, 1993.
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Admiral Howe announced that Radio Mogadishu wasidpegemoved from General Aideed's
control and would be returned to “the Somali pesi2

The same day, Pakistani troops fired in disputeccuoistances on a small civilian
demonstration, and at least two civilians wereekilby gunfire. Observers claimed Pakistani
troops had fired upon Somali demonstrators witlpsatocation. Human Rights Watch wrote to
the U.N. Secretary-General on June 15 calling for immediate inquiry into the
incident?® UNOSOM officials subsequently said that an ingatibn was conducted out into
the deaths, but no conclusions were made publie.ifiuiry should have determined whether
the firing by Pakistani troops responded to a esa immediate threat to their own lives or to
others, whether they panicked or accidentally disgld their weapons in the face of a hostile
crowd, or whether they fired deliberately and withacause in violation of international
standards on the use of lethal force in crowd cbsituations.

A second incident in which twenty Somali civiliawere shot dead took place at Kilometer 4, a
roundabout four kilometers from the center of Maghd, also known as K 4. There is some
dispute over what happened. Pakistani troops stdion a former hotel and on the roof of the
former Egyptian Embassy claimed they were firedfmm the crowd, and that they fired
warning shots after seeing gunmen in the crowdrdkeere also claims that casualties were
caused by Somali gunmen firing into the crowd; @&ses in a second group of demonstrators
approaching from another direction said that theyenfired upon from positions that could not

have been held by the Pakistafifs.

2Radio Manta, Mogadishu, June 12, 1993

DAfrica Watch, News Release, "Africa Watch CallsSecurity Council to Convene Special Session on $arha
July 15, 1993

22african Rights, "Somalia: Human Rights Abuses bg thited Nations Forces," London, July 1993.
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The turning point for the American presence in Saneame on October 3 and 4, 1993 when
eighteen U.S. Rangers died, eighty-four Americaogs were injured and one-Chief Warrant
Officer Michael J. Durand-was taken prisoner. Oradylsian was killed and seven were injured
in the later stages of the battle. Two helicopteese shot down and three damaged, and a
number of armored vehicles were destroyed. Overfifialis were killed and another 700 or so

injured?®

3.8The 2006 - 2009 US-backed Ethiopian intervention

In 2006, Ethiopian National Defense Forces (ENDWwjth political support and military
assistance from the United States, entered thereigme state of Somalia to bolster the
Transitional Federal Government (TFG) against tioegiasingly powerful Islamic Courts Union
(ICU).204

Although the allied forces easily routed the ICY January 2007, the struggle for control of
Somalia had only just begun. Immediately after digsolution of the ICU, an eclectic mix of
former ICU loyalists, Al-Shabaab Islamists and gas Somali militias launched an insurgency
campaign against the ENDF-TFG. The ensuing violemoeld last for over two years, inflict
significant losses on all parties to the conflictdaresult in a catastrophic deterioration of
humanitarian conditions for the Somali popul&®e.

Despite the historical enmity between Somalia amiopia, the Ethiopia National Defense
Forces in Somalia, which numbered between 30,000000throughout the duration of the

conflict, was initially praised by many Somali digns for being “disciplined in their day-to-day

203|CRC report October 1993

294 Lackey. Albin, So Much to Fear: War Crimes anel Erevastation of Somalia (New York:
Human Rights Watch, 2008), 3.
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interactions with Somali civilians #**® However, when confronted with attacks from a grayvi
and diffuse insurgency, ENDF frequently respondeth wwombardment of highly populated
urban areas. ENDF relied on the use of Katyushketsdaunched from Grad multiple-rocket-
launchers in response to insurgent attacks. CiafidéSNDF tactics claimed the Katyusha was an
inherently indiscriminate weapon incapable of affgrthe targeting precision necessary to
minimize civilian casualties—assuming that targeése even located to begin witf.Firsthand
accounts detail several instances of civilian clisathat occurred as a result of Katyusffis.

In one incident, ENDF responded to an insurgemickttaunched from the town of Beletweyne
by shelling the city for three days in July 200&pRrts estimate “that at the end of July, 74,000
people—more than 75 percent of the town’s populatibad been displaced as a direct result of
the bombardment and related fightif§®” Such episodes were reportedly commonplace
throughout 2008°

ENDF soldiers were also accused of using indiscrat@ small arms fire that resulted in further
civilian casualties. In an August 2008 incident,[ENsoldiers responded to the detonation of a
roadside bomb with wild gunfire that left approxielg 40 Somali civilians dead’ In addition

to recorded instances of reckless use of force amunghts groups also claimed that search and
seizure operations conducted by the ENDF, like éhcarried out by the TFG, occasionally

resulted in assault, rape, looting and killing ofr&li civilians?*?

208 |hid pg 58
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3.9 Violations by Kenya Defense Forces (KDF)
Kenya’s ill-advised incursion into Somalia on Oté 2011 after a rash of kidnappings in the

tourist paradise of Lamu will most likely lead tdaamg and expensive quagmire. The escalation
will further destabilize a region already reelinggrh war, piracy, famine, and international

terrorism. Kenya insist that it is not at war wiomalia but only defending its borders and
pursuing non-state actors, such as the al-QaeHledirAl-Shabaab, who stand accused of

abducting and killing innocent civiliarfs®

“Our mission is therefore, based on a legitimaghtrito protect Kenya's sovereignty and
territorial integrity,” Kenya’'s president MwaiKibatold the Commonwealth Heads of

Government Meeting at Pert, Austraia.

However,On January 15 2011, Kenyan fighter jets conductimgstrikes on the town of Jilib,

Lower Juba, against Al-Shabaab reportedly resuitethe death of seven children when a
missile landed in a house. Results of an investigaivere not made public. Human Rights
Watch called on the government of Kenya to inveséigivilian casualties that occurred during
an August 11 shelling by Kenyan naval ships of AkBaab antiaircraft artillery installations in

Kismayo. Naval shells reportedly hit the housearuf killed two boys and a pregnant woni&h.

On 2 March 2012 Somalia Report reported thaat least 22 people were killed when an
airstrikefrom suspected Kenyan planes struck aa ealed Irida, 25 km from Garbaharey in the
Gedoregion on Friday. Somalia Report further regmbthat Kenyan fighter planes launched an

air strike at an Al-Shabaab base in a remote agaa Garbaharey, and killed more than 22 Al-

ZBrrancis Njubi Nesbitt, Foreign Policy In Focus Qrep31, 2011
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Shabaab fighters, while others fl&dSmall-scale diversion of WFP wet food commoditiessw
also reported, with suspected TFG involvement. Tallied militia, and KDF forces reportedly
looted and collaborated in the diversion of hunearman aid. A KDF commander allegedly
received medical aid equipment from a local NGO swid the equipment in Kenya, splitting his

profits with the local NGG*’

3.9.1Conclusion

In the above chapter firstly, | have highlightedttluman rights are not confined to a particular
society, continent or culture. Alongside the stleggver the years for the recognition of human
rights, efforts have also been made to evolve nmeshes for the promotion and protection of
those rights at the national, international andoreg) level, furthermore, the development of
human rights concepts and legal instruments has ba®gible since the end of the Second

World War.

Secondly,the European colonization of Somalia and the Hdri\foica involved periods of

warfare between the colonialists and Darawish @k SayidMohamed Abdulla Hassan and
between Britain and Italy during World War lIn this regard, colonialism is said to have had a
permanently damaging effect on the Somali peoptendia’s socio-economic system and

attempts at post-independence reconstruction.

Thirdly, the government of the newly independenin&b Republic’'shuman rights record of the

civilian government was generally good; however,ewhthe military regime took over

#%somalia ReportSuspected Kenyan Airstrikes Kill More Than 2March 2012.
http://www.somaliareport.com/index.php/post/297&fsctedKenyan Airstrikes Kill More Than 20.
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itproducedone of the most repressive regimes incéfby suspending the constitution, banning

political parties and detaining members of the fargovernment without trial.

Fourthly, religious leaders have always been rdsgdeand honored for their knowledge of the
Islam, yet the Somali culture traditionally drawsdiree between their realm and those of state,
government, and clan. In this study | have explahedthroughout Somalia, the ‘pillars of law’
for the greatmajority of people are a combinatibeustomarylaw Xeen and Islamicshari’a. In
addition, traditional valuescéadg and a code of social condudhg@gar), practices of kinship
protection withimiya-paying groups, structures of mediation by respketielers and sheikhs,

and the adoption by stronger clans of weaker sgec@lps all serve to hold society together.

Lastly, foreign intervention started entering Sama@h 1992 whenthe international community
responded to the political chaos and humanitarisaster by launching peacekeeping operation
popularly known as UNOSOM 1 spear headed by USA igdillies, however US troops
received significant casualties and the death afyn&omalis. UNOSOM 2 was also not better
and the troops left in a huff. Ethiopian troops evelso accused of mass killings when they
intervened and they also withdrew. Consequently rdsbonded by sending AMISOM. In a
nutshell Somalis are always suspicious of forergogs and AMISOM is not doing enough. In

the next chapter we shall see a critical analysisiman rights issues in Somalia
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CHAPTER FOUR:
HUMAN RIGHTS ISSUES IN SOMALIA: A CRITICAL ANALYSIS

4.1 Introduction

The absence of an effective central governmentesiPresident SiadBarre was overthrown in
1991 left Somalia lawless and exposed to inter-clamfare in many regions, notably the
Mogadishu area. Since then the country suffereermal armed conflict and a high level of
violence and witnessed massive human rights abasésviolations. The critical situation of
civilians has further been exacerbated by humaartacrises due to cycles of severe droughts
and widespread flooding. Furthermore, state coHlagrsd civil war have contributed to make
Somalia one of the world’'s worst human rights andhanitarian crises. While the country is
prone to cyclical drought, it is the persistentlemce against civilians, repeated displacement,
and predatory looting by armed groups that havelymed serious famine on several occasions

in the last 20 years.

Emerging issues

4.2The nature of human rights abuses

4.2.1State actors
Somali Militia and Political Force

Since before the U.N. intervention, and still cathg abuses by agents of Somalia's de facto
authorities have included killings of civilians ¢tugh the indiscriminate use of heavy weapons,
the deliberate, targeted killing of civilians, en@on-style killings of captives, rape and other
cruel and degrading treatment, and forced displacérand controls on freedom of movement.
All of these abuses appear in patterns that refiestriminatory treatment along clan lines,

protection from abuses and compensation for pasteabis also sometimes available, although
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often depending almost exclusively on clan affiiat Shari‘a(Islamic law) has been credited
with significantly reducing common crime in areaswhich it has been enforced. The virtual
absence of due process guarantees in the curremliSapplication afhari'a and in traditional

proceedings, as well as the cruel and irrevocabl@spments often handed down including

summary executions and amputations are furtherezoat'®

Somali forces also violated international law byrgiag out unprovoked attacks on U.N. forces
engaged in humanitarian missions. On August 224 188 example, ten days before attacking
the Baidoa hospital, HabrGedir forces had ambushsdpply convoy escorted by members of
the Indian U.N. contingent, killing seven and woimgd nine?*® Somali forces in several

incidents were also reported to have violated hutaaan law standards by mutilating the

bodies of U.N. troop&?°

Arbitrary and Unlawful Deprivation of Life

The TFG and its allied militias, persons in uniforiPuntland and Somaliland forces, Al-
Shabaab, pirates, and unknown assailants comnattatiary killings. Civilians were killed in
armed clashes, and humanitarian workers were algeted and killed.Journalists were killed.
Impunity remained the norm. There were reportsTlh&, as well as authorities in Puntland and

Somaliland, committed arbitrary or unlawful killiggf*

#8juman Rights WatctSomalia Faces the Future: Human Rights in a Frage@Societyl April
1995, A702, available at: http://www.refworld.orgtdd/3ae6a8534.html [accessed 5 August 2013
“Reuters, "Somalis kill 3 Indian doctors at U.N. Hital," New York TimgsSeptember 1, 1994.
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Defendants in many TFG military trials, which sommets included civilian defendants, were

often not afforded legal representation or the opmity to appeal. Those sentenced to death
were sometimes executed within hours of the coudislict. For example, on July 19 2012, four

members of the Somali National Army (SNA) were saned to death by the chairman of the
Somali military courts after being found guilty ddlling civiians and were immediately

executed??
The Transitional Federal Government (TFG)

Although TFG forces have played a secondary rolmuch of the indiscriminate bombardment
of Mogadishu, they have been responsible for setyaaf attacks against civilians in Mogadishu.
These include widespread pillaging and looting a¥ilian property; rape; attacks on
humanitarian workers; mass arbitrary arrests arstrestment of detainees. The TFG has also
failed to provide effective warnings to civiliansimpending military operations, interfered with
and sometimes obstructed delivery of humanitariasistance, and repeatedly closed
independent media outlets. To date there have he@pparent efforts by the TFG to investigate
or prosecute those responsible for the killingsjafrnalists and human rights activists in
Somalia, much less other abuses reported by huiglts iorganizations. There were reports of
several isolated incidents where rogue TFG troaps$ alied militia opened fire on public
transport vehicles, extorted money at checkpoarid, looted private businesses. In most of these

cases, other TFG security forces intervefféd.

Puntland security forces indiscriminately repasthtinternally displaced southern Somalis,

resulting in family separations and the loss ofperty and business. The administration alleged

22 ihid
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that the southerners were responsible for insgcuriPuntland. Fighting by TFG troops, allied
militias, and African Union Mission in Somalia (ABOM) forces against antigovernment

forces, terrorist groups, and extremist elemerfectfd thousands of civilians in Mogadiéffu

4.2.2 Non-Somali actors

Toxic Wasteby European companies

The illicit transfer of toxics has also involvedysificant abuses at the hands of corporations.
Africa has been particularly affected by the dungpai toxic waste. Over the past years, the
coast of Somalia has been used as an illegal dghgiound for several European companies
who have dumped their most toxic substances inotuduclear and chemical wastes into the
waters?®® The Asian Tsunami has further exacerbated thelgm as tidal waves smashed open
containers of toxic waste and spread the contartsnas far away as 10 or more kilometers
inland. Some of the groundwater has also beeranunated. The dumping is illegal; but the
low cost ($2.50 per ton to dump the wastes on Sarsadbeaches as opposed to the $250 to
dispose of it in Europe), the ease of the dumpumgtd the absence of a functioning government,
and the lack of accountability have prompted maasparations to continue this dangerous
practice in Somalia and in other parts of Afrié.Interestingly, it is precisely this dumping that
has been used by Somali pirates as a justificdtortheir seizure of ships off the coast of

Somalia in recent yeaf$’

29010Country Reports on Human Rights Prastice

Report April 8, 2011 www.state.gov/j/rdl/rls/hripD10

225C. Kevin,“lllegally Dumped Hazardous Waste Released in S@vfter Tsunami,”Feb. 23, 2005,
http://www.tsunamis.com/tsunami-hazardous-wasteadianhntml.
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22Not Just a Pirate MovieBoston Globe, April 14, 2009.
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Ethiopian National Defense Forces (ENDF)

Since intervening in Somalia in support of the TFHG2006, Ethiopian troops have violated
fundamental provisions of international humanitariaw by failing to distinguish between
civiians and military objectives. For example, Bffian troops repeatedly used "area
bombardment” in populated urban areas in respansestirgent attacksThese indiscriminate
attacks killed and wounded hundreds of civiliansspitals were deliberately targeted in some of
the early offensives in March-April 2007. Ethiopigomces have also carried out targeted attacks
on civilians, including killings of civilians by gmers and summary executions of individuals in

their custody>

Likewise, since late 2007, when new Ethiopian teowagre rotated into Mogadishu, reports of
unlawful killings by Ethiopian and TFG troops inetlcontext of house-to-house searches
increased significantly. Several reports describ@dpian troops slitting the throats of victims,
including, in one case reported to Human RightsdWathat of a two-year-old child. Amnesty
International has also collected many reports diings conducted in this manner, which
eyewitnesses described as "slaughtering like goat®@ting of civilian property has also been
reported in the context of these searches, whiaergdly follow insurgent attacks in the

neighborhood?®
Insurgent forces

The term "insurgent forces" is used here to desailbange of anti-TFG and anti-Ethiopian and

anti-AMISOM forces. These include the extremisSalabaab militia, supporters of the Alliance

228 ghell-shocked, August 13 2007, www.hrw.org/rep@687/08/12
229 14;
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for the Re-Liberation of Somalia, and clan-basgtiters loosely known among many Somalis as
mugaawamdresistance).Ilnsurgent forces have repeatedlyratiscriminately attacked civilians
with mortars, small arms and remote explosive dyickilled and mutilated captured
combatants on several occasions; killed TFG officiand threatened civilians, including
journalists and aid workers; and jeopardized @wdi through their deployment in densely
populated areas*

4.3 Intervention measures by Somali and non-Somadictors

The TFG and the Ethiopian Intervention

In December 2006, Ethiopia launched a major assautte Islamic courts, ostensibly on behalf
of the TNG. Considering that this was a very unevattle, it was not particularly surprising that
the SCIC chose not to fight, but left Mogadishuhags to continue the struggle by other means,
either as a guerilla war or in the form of terrori$® Nevertheless, fighting continued in the
following months even though it was unclear whethde main combatants were
militantlslamists or merely clan-based militias—bwin the other hand obvious, that they
included a growing number of child soldiers. In aage, the response by the Ethiopian forces
was very indiscriminate, killing hundreds of ciaiis and displacing hundreds of thousands,
especially from the capital—but their opponent® dfsught dirty,” e.g. attacking humanitarian

and UN agencies, and using roadside bofftbs.

Following the eviction of the UIC from Mogadishihet TFG was now, at long last, able to

establish its seat of government in the nationglitah albeit only thanks to the continued

231 14
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Ethiopian militant support. It was somewhat equalabout its relationship with the remnants of
the defeated UIC, some spokespersons expressinigtdmion of co-opting at least moderate
elements into the TFIs, but others taking a lesscitiatory position. As so often before,
however, the TFG’s ability to actually govern theuntry was extremely limited, also because
they had lost most of whatever legitimacy they nigive enjoyed in the first place by aligning
so closely with what was seen by mostSomali asséileanvader and occupant. It probably did
not help either that theTFG President explicitljdersed the air strikes which the United
Stateslaunched against Somalia in the wake of ttmofitan intervention in January2007,
apparently killing more than thirty innocent ciaiis. While both theUnited Nations and the
European Union criticized the air strikes, Yusufdoned them with the argument that the USA
“has the right to bombardterrorist suspects whacitd its embassies.” Nor did he object to the

transfer of at least one Somali detainees to tren@mamo prisoft*

In May theTransitional Federal Parliament furtipassed an anti-terrorism bill introducedthe
TFG, allowing the latter to freeze property of pleoguspected of (asopposed to found guilty of)
terrorist activities. An even more draconian measwtuded in the same bill was the institution
of capital punishment formembership of a terroosgjanization—regardless of whether this
entailedactual terrorist activitié®The situation was thus quite volatile and the feitur
unpredictable by the summerof 2007. Before nevbirsiseventuring some guesses about the

future, it seemsappropriate to provide an ovenaéthe various external actors involved.

B4Somalia: TEG Takes Control,” African Research BinlePolitical, Social and Cultural Series, vol., 4. 1
(2007),

“*Report of the Secretary-General on the SituatidBdmalia,” UN Documents, no.S/2007/381 (25 June72Q1b.
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4.3.1 Non —Somali actors
The 2006/7 crisis brought into play a number ofeexal actors, most of whomhave been

pursuing their national or organizational agendegardless of theircompatibility with the
interests of the Somali people.The various humaaitaagencies constituted a partial exception,
doing theirbest to cater for the innocent victim$ the struggle, the refugees and
internallydisplaced persons, under extremely chgliey circumstances’ As will beobvious
from the account above, the United States has ge#a activethroughout the crisis, yet almost
exclusively pursuing its own security agendawitildi regard for the Somali population. In
addition to this, a plethora ofneighboring stated aternational organizations have also been
involved™®

4.3.2 International Organizations

Having served as the “midwife” of the TFG, it isrtlly surprising that theSubregional
organization for the Horn of Africa(HoA), IGAD, hdeen unswervingly on the sideof this so-
called “government,” also because Ethiopia haggelaay in theorganization. IGAD was thus,
from the very start, very favorably inclinedtowattie TFG’s request for armed protecfitas
well as in favor of arelaxation of the arms embapgoSomalia in order to allow for a build-up
ofarmed forces loyal to Yusuf and his entour&{én June 2006 the organization(minus Eritrea)
followed Kenya’s lead in imposing various sanctiomeludinga travel ban, on what it called
“warlords,” some of whom they also wantedprosecticectrimes against humanif'Likewise

without Eritrea’sparticipation, IGAD heads of stagmd government met in January for

ZOCHA: “Somalia: Humanitarian Response to MogadiBisplacements (IDPs),” at
Qgp://ochaonlinez.un.org/LinkCIick.aspx?link:ochMcid:1023453
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RegOrg/unity
240 The “Nairobi Declaration of the 11th Summit of HeadStdte and Government of the Intergovernmental
Authority on DevelopmerftGAD),” adopted 20 March 2006, available at wwasafrica.org/AF/RegOrg/
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anextraordinary meeting at which they voiced noimpi on the Ethiopianintervention, yet took
note of its intention to withdraw, urging the imationalcommunity to take steps to prevent the

emergence of a “security vacuuff®

Due to the organization’s weakness, however, itsahaole has mainlyconsisted in putting
pressure on the African Union.The AU, in turn, cbulbot easily go against one of the REC’s
designated as its operational arms in the makingagainst the expressed wishes of its host
country, Ethiopia—and especially not at a histdrjaacture where its utility was being assessed
by the world community with a view to granting musheded external suppft. Moreover,
considering that the OAU had already recognizedliN&, the AU chose to view the TFG as a
simple successor which made its support for thterl@most preordainéd? The actual role of
the AU was, however, quite modest, mainly becausa tack of armed forces and other
resources. Having first dispatched a fact-findingsion and then acknowledged the need for the
dispatch of “peacekeepers” to assist the TFG—anthfaendorsed the proposal by the United
States and IGAD to lift orrelax the arms embarge Beace and Security Council in January
2007 mandated apeacekeeping mission (AMISOM) te taker from the Ethiopian forces.
Eventhough it was mandated to comprise 8,000 treejpsid partly financed by EUand US

support of €15,000 and $14,000, respectively

24Communique on Somalia by the Extraordinary Meedifithe IGAD Assembly of Heads of State and
Governmerit(28 January 2007), at
www.issafrica.org/dynamic/administration/file_maeafjle links/IGADSOMJANOQO7.PDF

23K, Powell,: The African Union’s Emerging Peace and SecurityilRegPretoria: 1SS, 2006); Mwanasali,
Musifiky: “From the Organisation of African Unity to the Afxit Union” in Baregu&Landsberg (eds.): op. cit.
(note 2), pp. 205-224;
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4.3.3 Response from the New Government
The new Somali government has many challenges abead is crucial that it ensuresthat basic

protection and services are provided to the capissteable displacedpopulation. In the longer-
term it is also vital that Somalia ends the cultafempunity inwhich abuses against displaced
persons occur. In the few months since the govemhro@me to power, the signals have been
mixed.

In his September 16, 2012 inaugural address theSmwmali president, Hassan Sheikh
Mohamud, identified security as one of his mainopties?*Improving security andequally
important, developing professional and accountabteirity forces, is clearlycritical in any effort
to protect IDPs—and Somali citizens more broadlg. Xlbvember 25, 2012, President Hassan
Sheikh also publicly committed to hold to accounwvgnmentforces responsible for abuses,
including rape, although he said that the deathalpgmould be applied?°A commitment to end
impunity is a positive step towards ensuringjusfmevictims and deterring future abuses, but
the new Somali government shouldplace a moratonanexecutions with a view to abolishing
the death penalty, and insteadfocus on improving tjuality of police response and
investigations, as well as the functioning of theigiary?*’

4.3.4 The Diplomatic and Donor Community

Throughout the course of the famine and duringntsediate aftermath in the last months of the
transitional government, the diplomatic communitgdsed primarily on achieving the aims of

the political roadmap, often overlooking human tigghbuses, questions of impunity, and the

2%g50malia: New Somali President says his governrteficus on security,” Raxanreeb.com, Septembe2082,
http://www.raxanreeb.com/2012/09/somalia-new-sofpedisident-says-his-government-to-focus-on-sedurity
(accessed

November 14, 2012

2% ttp://radiomugdisho.net/wp-content/uploads/201#i%-Halkan-siAad-U-Dhageysato-Khudabadii-
Madaxweynuhu-uga-hadlayay-amniga.mp3;
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complex relationship between aid, armed groups,rgnds abuses. Calls for accountability have
tended to focus on financial and budgetary accdnilittarather than accountability for abuses
against the population. At the political level, timernational community has begun to raise
concerns over SGBV. Rape of IDPs has been refedemcaumerous UN reports and in UN
resolutions on Somalfd® The donor community has increased funding to a@gengroviding

assistance to survivors of sexual and gender-baskmhce?*°

4.4 Post-9/11 and its effects on the human rightggation in Somalia

Since 9/11 Somalia has attracted growing attera®mllegedly one of the mostlikely breeding
grounds for terrorism. The actions taken by thetéthiStatesand its allies (mainly Ethiopia) in
the years 2006-07 seem to have pushed thistroablaatry over the edge, plunging it back into
chaodlt all seems to have begun with US efforts to érithe support for its war onterror from
various Somali warlords, including some who weramfally parts ofthe TFI, but had broken
ranks with President Yusuf. Even though it hashesnofficially confirmed, the United States—
seemingly acting through the CIA andthe privatetary company “Select Armor’—was in the
beginning of 2006“handing suitcases full of cashwarlords on the streets of Mogadishu,”
asbluntly put by John Prendergast and Colin Thodeasen, who estimated thecash flow to be
$150,000 per montR>°

The outcome of these efforts was theformation imré&a&y 2006 of an Alliance for the

Restoration of Peace andCounter-Terrorism (ARP@Mmetimes referred to as ATA: Anti-

248N Human Rights Council, “Report of the Secretagnéral on the United Nations support to end human
rights abuses and combat impunity in Somalia,” RCG421/36, September 21, 2012.

#*Human Rights Watch email correspondence with Uliceff Nairobi, November 15, 2012

29, Prendergast&T-J. ColinBfowing the Horn,”Foreign Affairs, vol. 86, no. 2 (2007), pp. 59-74
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TerroristAlliance)*'The rationale for the Bush Administration’s suppfmt the ARPCT was
spelledout by Assistant Secretary of State foraaini Affairs Jenday Frazer, accordingto whom,
“We will work with those elements that will help wsot out al-Qaedaand to prevent Somalia
becoming a safe haven for terrorists, and we airegdtin the interest of protecting Americ&?

By 2006, the general impression wasindeed spreatlinghe United States that Somalia
represented a special threatwith regard to temgrizut there was very little concrete about this
impression,e.g. concerning who might do what to mvlamd how.

The US State Departmentin the 2006 edition ofGtaintry Reports on Terrorism thus only
listed oneSomali organization as terrorist, nantbl aforementioned (and probably nolonger
existing). It further claimed that three individsalere hiding inSomalia, enjoying the protection
of the Council of Islamic Courts and Al-Shabaabderahip: FazulAbdallah Mohammed, Abu
Talha al-Sudani, andSaleh Ali SalehNabhan, suspedtw complicity in the 1998
embassybombings and a 2002 hotel bombing in Kétiyae US Treasury further listedfour
individuals (Abbas Abdi Ali, Hassan DahirAweys, Ahth Ali Jimale andAbdullahi Hussein
Kahie) on its “Terrorist Exclusion List” along witkeveralcompanies and other entities located
in Somalia, i.e. Al Barakaat (severalbranches arbigliaries), Al Haramain (several branches
and subsidiaries),HeyatulUlya and Somali Interneim@any as well as two organizations
locatedelsewhere but providing aid to Somalia—tom&8i Network AB (in Sweden)and Somali

International Relief Organization (in the USXJ. AIAlI wasincluded in the US “Terrorist

libid
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Exclusion List,” but not on the US StateDepartmertst of designated “Foreign Terrorist
Organizations®°These US listings have seemingly been more ordagson-copied to that of
theUnited Nations. The UN Security Council's “126dmmission” thus includedon its list of
individuals and entities associated with either Ttadiban or AlQaeda the AlAl, Al-Barakaat,
HeyatulUlya, the Somali International ReliefOrgantian, the Somali Network as well as Ali
Abbas Abdi, MaxamedCabdullaahCiise, Hassan DahigsweAli Ahmed NurJimale,
AbdullahiHussein Kahie, and Abdullkadir Hussein Matud®® The European Union’sterrorist
list, on the other hand, does not list any indigiguor entities based inSomairaThus as USA
and its allies hunted the alleged terrorists itngeal the lives of money Somalia who depended

on Hawalasystem of money lending system among other banefit

Other issues

4.5The culture of impunity

The United Nations Commission on Human Rights @sfimpunity as “the impossibility,de jure
or de facto, of bringing the perpetrators of vimas to account—whether incriminal, civil,
administrative or disciplinary proceedings—sinceytlare not subject toany inquiry that might
lead to their being accused, arrested, tried dridund guilty,sentenced to appropriate penalties,
and to making reparations to their victifi®” Impunity, then, implies a political and social

climate or culture in whichlaws against human rgghiolations are ignored or insufficiently

255 http://tkb.org/Group.jsp?grouplD=4329, and httibl/org/FTO.jsp, (both accessed 2 July 2007.)
#%security Council Committee Established Pursuaftamagraph 6 of Resolution 126 THe Consolidated List
Established and Maintained by the 1267 Committéle Réspect to Al-Qaida, Usama Bin Laden, and tHibda
and Other Individuals, Groups, Undertakings anditieg Associated with Thefrat
www.un.org/sc/committees/1267/pdf/ pdflist.pdf, essed 2 July, 2007

#’Council of the European UnionEY Terrorist List—Adoption of a New Consolidatedtl'iEU Documents, no.
11309/07, athttp://consilium.europa.eu/uedocs

#%nited Nations 2005
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punished by the state. Asthe above definition ssiggeimpunity may be the result of
discriminatory legal practicesthat insulate stageras from laws protecting human rights or that
explicitly sanction suchviolations in certain coxtte (e.g. during wartime or periods of
emergency rule), or itmay be the result of the weak of political and judicial mechanisms
needed to punishviolations of human rights. Impyniten, may be the result or outcome of
deliberatepolicies of repression or the consequericenbalanced power relations across the

variousarms of the st&t@

Impunity continues to prevail in Somalia for segobuman rights abuses, some of which
constitute war crimes. No one has been held acablefor the massive human rights abuses
committed in Somalia over the past two decadesméd conflict. Little progress has been made
by the TFG in fulfilling its commitment to addregsstice and reconciliation under the 2008
Djibouti Peace Agreement.Human rights defenders lmwggested that without any measure
taken to address accountability for war crimes atier human rights abuses in Somalia, the
protection of civilians and the human rights sitmatin Somalia will not improve. The

establishment of an independent and impartial Casion of Inquiry, or similar mechanism, to

investigate crimes under international law comrdiite Somalia and to make recommendations

to address impunity in the country is thereforeeatial **°

Amnesty Internationalwhich is a forefront agencyréporting atrocities committed in Somalia

has welcomed statements by the Independent Expelteosituation of human rights in Somalia

%9 opez and Stohl 1992

#0OHCHR, Senior UN human rights official condemnsttitess attacks" on civilians in Somalia, calls doncerted
effort to tackle decades of impunity, 15 Septen#fH0 ; Somalia: UN expert calls on internationahcaunity to
protect civilians and pursue rights violators, llgAst 2010
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and the Deputy High Commissioner for Human Rightdavor of systematically documenting
the most serious abuses in the coufitty.

Indiscriminate and brutal warfare between rangeactdrs continues to increase in Somalia. The
human rights situation in Somalia has significardsteriorated following the December 2006
invasion of Ethiopian troops in support of the Tiéinnal Federal Government of Somalia

(TFG).2%2

The humanitarian situation is evidently dismissad aapidly deteriorating as a result of current
lifethreatening food and water shortages which Haeen further aggravated by high inflation
and the global crisis in commodity pric@&ighting has continued in civilian areas of
Mogadishu whilst also intensifying in towns in Souand Central Somalia. This has had
devastating impacts on the civilian population. Therent attention accorded to Somalia by the
international community is inadequate and genenadlgdirected. Political issues continue to
dominate the discussions and thus, as a resulthaingan rights situation is neglected and
ignored at a terrible cost to civilians and in matar to human rights defenders (HRDs). There

is currently no international human rights presenc@omalia?®

Civilians in general have suffered from massiventsgviolations but certain groups of the
population, notably human rights defenders (HRD®J & particular journalists, have been
subjected to persistent and targeted violationsm&fu rights activists have come under

considerable attack notably with the apparent ckosy the TGF forces of the EIman Human

*%lipid
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Rights organization, which was one of the countofdest human rights NG As a result, a
significant number have been forced into exile: tairperson of Somali Human Rights
defenders Network and its legal adviser are cugrdiving in exile in Uganda. Peace activists
have also fallen victim of targeted killings. Thag#l operating on the ground, notably the Peace
and Human Rights Network (PHRN) have resigned tlebras to using self-censorship in order
to protect themselves from TFG and insurgent astatk spite of this they continue to be
subjected to intimidations and threats. On the Dlthe 2008 Somali peace activist, Executive
Director of the Women Care Organization (WOCA) dadnding member of the Peace and
Human Rights Network (PHRN), Mr. Mohammed AbdulleaiMi “ Qeylow”, was killed in
SwkBa‘ad in Northern MogadisHi®Somalia is at present the second most deadliest pethe
world to be a journalist, after Irag, and the ditwa has continued to rapidly deteriorate ever
since the Ethiopian invasidf’ This has created a climate of intimidation and feaich greatly
hampers freedom of expression amongst these kgopents of human rights. Journalists and
media organizations in all regions have reporteddsanent, killings, detention without charges

and assault$®®

4.6 The relevance of the ICC debate to Somalia: Lessoft®m the region

Historically, the idea of retributive justice thigiu prosecutions has existed for a very long time
and has beenconsidered as the most appropriatéotoatldressing war crimes and past human

rights abuse$®. Thus, retributive justice is known to the respextegalsystems of Africa and

ZHRW , Country Report: Somalia, January 2008
266 EHAHRD-Net Index Som 022/005/2008: EHAHRDP/Nenhdemns the death in Somalia today of peace activist
Mohammed Abdulle Mahdi
%7cpJ, Attacks on the Press in 2007: CPJ annualttepovw.cpj.org
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Z%Amnesty International, 2001; Vinjamuri, L. & Snydér 2004

95



appears in national criminal codes. In recent tintesvever, the idea of prosecuting
andpunishing individuals, based on a set of intesnal norms with supposedly universal

application, has emerged.

Hitherto, states were the subjects of internatidaal and hence individuals could not be held
liable for crimespurportedly committed in breachiriernational lai’®. The belief was that the
pursuit ofinternational justice would prevent theocecurrence of future abuses, provide
retribution as a way for cleansingsociety of thdsewvhich were occasioned by the abuses,
facilitates national reconciliation, and establisie truth ofthe abuses as well as serve as a
catharsis for future prosecutiéfs In light of this, the internationalcommunity thembarked

on initiatives to prosecute alleged violationsragrnational crimes and other heinousbreaches of
human rights in Africa. In Rwanda and Sierra Le@te hoc war tribunals were set up to
prosecute allegedperpetrators of war crimes. Silpiléhe International Criminal Court (ICC),
which is a permanent international body,has irgtlaproceedings into alleged abuses in some

respective conflict situations of Afri¢Z.

International humanitarian law as encapsulated e iGeneva Conventions of 1949
(Conventions) with their 1977protocols require Staarties to hold perpetrators accountable for
“grave breaches” of the Conventions which occutsrimational conflicts within their territories.
Alternatively, these states are required to harer perpetrators toany of the contracting parties

for accountability’® Article 50 of the Geneva Convention | definestgrdreaches” to include:

Z'%ittichaisaree, 2001

2"lstensrud, 2009
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“willful killing, torture or inhuman treatment, imeding biological experiments, willfully causing
great suffering or serious injury to body or heatthd extensive destruction and appropriation of
property notjustified by military necessity andraad out unlawfully and wantonly” and which
are meted out “against persons orproperty protelayethe Convention.” Further, Article 3 and
Protocol Il of the Geneva Conventionsprovide fomdbal accountability for breaches which

are committed during internal armed conflicts.

The International Criminal Court (ICC) is based’he Hague, in the Netherlands. The Courthas
been inaugurated on 11 March 2603As an international permanent judicial organ, this

Court has been tasked to entertain those caseshwverE of concern to the international
communityas a whole. These cases are genocide,esriagainst humanity and war
crimes?’*Perhaps, with the exception of genocide, thesernat®nal crimes were committed

inSomalia, and as result, it is imperative to adketwer the ICC can have jurisdiction to
prosecutethose who bear the greatest criminal nsdpbty for the crimes against humanity and

war crimesthat occurred in Somalia from 1991 to24

The Statute of the Court defines one of the elesmeh the jurisdiction of the Court as
rationetemporigurisdiction?’” The Court is limited to the crimes occurring affee entry in to
force ofthe Statute, namely 1 July 2002Therefore, theationetemporisof the Court is only
applicableto events that occurred after the emirpiforce of the Rome Statute, and as a result,

the Court hasno jurisdiction to consider the ca$eSomalia. Furthermore, the Somali

274D, John Jnternational law: A South African perspecti@005) 279
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government is not astate party to the Rome Staduatk this renders that the ICC has no
jurisdiction to entertain thiscase.

A number of states on the African continent haveriowsly experimented with
transitionaljustice. The Republic of South Afi€a Rwand&®Chad, Sierra
Leone?®Nigeria?®Ghana,Zimbabweand Liberiahave specifically esthblis Truth and
ReconciliationCommissions (TRCs). Some countriashsas Liberia, Sudan, Mozambique and
Angola, have dealtwith the question of justice legiding (expressly or otherwise) to avoid it.
While otherssuch as the Democratic Republic of @ofRC) and Burundi*have inclusively
agreed and signed.

With its diverse natural resouré&sthe DRC suffered from thirty two years of dictataip,the
end of which resulted in a many year devastatird) @mplex conflict. The coloniallegacy of
problematic citizenship of th@8anyamulengé®human rights violations arisen fromyears of
dictatorship as well as the crisis in the Greatdsakparticularly the consequences ofHutu-Tutsi
conflict in both Rwanda and Burundi’®can be identified as its main causes.The Congolese
conflict has been characterized by appalling widesgp and systematichuman rights violations.
Many, if not all, sides to the conflict have regliaised the tactic ofmurdering, raping, maiming

and terrorizing civilians. International and Coregdorganizations have reported that most

2%promotion of National Unity and Reconciliation /8% of 1995.

2% stablished by law No. 03/99 of 12 March 1999.

Bl stablished on 29 December 1990 to investigatessricommitted during the eight year rule of Hissein
Habre.
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#3The DRC: Global and inclusive Agreement on Traasitisigned 17 December 2002 and Burundi:
Arusha Peace and Reconciliation Agreement, sigB8egiu@gyust 2000.

ZMakonero.W, ‘Background to the Conflict and Instipin the African Great

Lakes,” in Kadina&alii (edsWhither Regional Peace and Security? The DemocRejaublic of Congo
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2%GriggsGeostrategies in the Great Lakes Conflict and $p&tesigns for Peace
<http://lwww.cwis.org/hutu3_1.html

98



rebels were recruiting child soldiers, committeda@nd sexual violence andatrocious acts like
cannibalism, mutilation and the burying of livepeoms well as illegal exploitation and
trafficking of natural resources of the DRT.

Furthermore, On March 31, 2005, the U.N. Securioyi@il adopted Resolution 15%3in light

of findings of the International Commission of Imgyu on violations of international
humanitarian law and human rights law in Daffifrdeciding to refer the situation in Darfur
since July 1, 2002, to the Prosecutor of the Iraonal Criminal Court (ICC). The Resolution
requires the Government of Sudan and all othergsatt the conflict in Darfur to cooperate fully
with, and provide any necessary assistance to thet@nd the Prosecutor. For the Security
Council, such a resolution represented a precédenercising its power of referral’®

On June 6, 2005, the Prosecutor of the ICC annauheewas opening investigations into the
events in Darfur. These led to the indictment af tigh-level Sudanese officials in 2007 against
whom the ICC issued arrest warrafitsOn July 14, 2008, the Prosecutor of the Courtiegdpb

the Court for a warrant of arrest against the Ses@anPresident, Al-Bashir, for aiding and
abetting of crimes of genocide, crimes against mityand war crimes in Darfur?

Under President Al-Bashir, Sudan signed the Romatut&t on September 8, 2000, but has not

yet ratified it. Based on that, the Sudanese gament rejects the jurisdiction of the ICC arguing

THRW ‘War Crimes in Kisangani: The Response of Reeambacked Rebels

to the May 2002 Mutiny’, 20-08-2002; ‘The War withthe War: Sexual Violence Against Women and Girls

in Eastern Congo’, 20 June 2002. <http://hrw.orgleh/docs/2002/08/20/congo4226.htm>;

28 g C. Res. 1593, U.N. Doc. S/IRES/1593 (31 Mar@520

29 U.N. Secretary-GenerdReport of the International Commission of InquiryDarfur to the United Nations
Secretary-Generdl 18 (January 25, 2005), U.N. Doc. S/2005/60 (1 &atyr 2005).

29 julie B. Martin,The International Criminal Court: Defining Complemarity and Divining Implications for the
United States4 Loy. Int'l L. Rev109 (2006).

291|cC, The Prosecutor v. Ahmad Muhammad Harun (*Ahmad Rtgrand Ali Muhammad Ali Abd-Al-Rahman
("Ali Kushayb")(2007), available at http://www.icc-cpi.int/casearfur/c0205.html , [last accessed Dec. 05, 2008].
292 |cC, Prosecutor's Statement on the Prosecutor's Apjidingor a warrant of Arrest under Article 58 Agains
Omar Hassan Ahmad AL BASHIR (July, 20@ailable at: http://www.icc-cpi.int/library/oags/otp/ICC-OTP-
ST20080714-ENG.pdf, [last accessed Dec. 05 2008, ]
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that Sudan is not a signatory to the Rome Stafdtend that Sudan's own judiciary has sole
jurisdiction over crimes in Darfur, and is thus lfied and ready to try those accused of any
violations theré?*Some observers consider such outside involveméneach of the principles
of national sovereignty since the Sudan had nitedthe Rome Statute?

Although specific sanctions were supposed to lgosad within 30 days of the resolution, as of
July 1, 2005, the United Nations had yet to impletmihese sanctions. The referral of the
situation in Darfur by the United Nations Secur@puncil to the International Criminal Court
(ICC) is unprecedented. This was the first time ghaountry had been referred to the ICC by the
United Nations. The international community is hapthat the involvement of the ICC, the first
permanent criminal court established by the intisonal community, will bring the people
responsible for the violence in Darfur to justiée investigation of the situation in Darfur was
opened by the ICC in May 2068

In addition to the above mentioned cases, The K CQuirently undertaking investigations into
the conflict situation in the Republic of Ken§&Given the failure of the Kenyan Government to
address impunity for the crimes perpetrated dutimegpost-election violence of 2007-2008, the
ICC opened an investigation into these crimes omcMa&1, 2010. The Government initially
showed some willingness to cooperate with the Mid¢ch transformed into opposition when the
ICC Prosecutor revealed its list of six suspeatstuding senior politicians — in December 2010.

When on March 8, 2011, the ICC delivered its deciggranting the Prosecutorrequest for the

293 J.N. Doc., AICONF.183/9 (17 July 1998). The Statentered into force on 1 July 2002.

2%sudan TribuneSudan rejects ICC jurisdiction, says one suspelt (feb. 27, 2007), available at:
http://www.sudantribune.com/spip.php?article204st update Nov. 21, 2008].

2% Dr, Hassan Haj-Ali & Ibrahim Adanilliquid, Toxic and Not an Asset: End the ICC’sdfwement in SudafOct.
5, 2008), available at: http://www.ssrc.org/blogsfdr/2008/10/05/illiquid-toxic-and-not-an-assetethe-
icC%E2%80%99s-involvement-in-sudan/ , [last acog$3ec. 05, 2008].
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delivery of summons against the six suspects t@apm April 2011, the Kenyan authorities
intensified their efforts to prevent the proceedirfigpm continuing, lobbying for the United
Nations (UN)Security Council’s deferral of the I@@ceedings for one year underArticle 16 of
the Rome Statuf®®. Moreover, on December 22, 2010,the Parliamentsquhsa motion
requesting the executive to take stepsto withdramtthe ICC Statufé®. In addition, a few days
before theinitial appearance of all suspects bafedCC, on March 31, 2011, the

Government filed a request for inadmissibility bétcases on the groundthat with the new
Constitution it was now in capacity to investigttecasé™

Numerous Kenyan official Commissions' reportsl adl ws International Non-Governmental
Organizations'(NGO) reports have denounced thetigally instigated ethnic clashes that
occurred atthe occasion of the 1992 and 1997 mesa elections. Despite State knowledge of
such violations, noone was prosecuted for the massimes committed in Kenya. This culture
of impunity is undoubtedly onereason for the reence of such human rights violations, notably
those committed at the occasion of theDecember po€3idential elections. The fight against
impunity of the most serious crimes is an imposeayt of preventing further violations. Along
this line, State Parties to the International CnahiCourt (ICC)Statute have announced that they
are “determined to put an end to impunity for therpetrators of thesecrimes and thus to
contribute to the prevention of such crinm@s”

Additionally, since the 2007/2008 post-electionlemce, Kenya initiated special committees,

like the WakiCommission (officially the Commissiaf Inquiry on Post-Election Violence

2®Rome Statute: Article 16

9t was feared that a bill, seeking the same etiactrepealing the International Criminal Act of 800
would be tabled. However, as of the end of April20no such bill had been tabled

30%bservatory for the protection of human rights ddes annual report 2011

preamble of the ICC Statute
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established by the Government in February 2008ntestigate the clashes in Kenya and the
factors influencing human rights situatiols.

The reports distinctly request national authorite$ake every measure to fight against impunity
of the most serious crimes. The Waki Commissioaastd its report in October 2008 with the
recommendation that aSpecial Tribunal for Kenyddmmed, failure to which the International
Criminal Court (The ICC) would takeover the casewsdver, so far the State has not been able
to concretely address this issue showing a lac&mfaitment to putting end impunity. It is up to

ajudicial body, like the ICC, to qualify the crimesmmitted in Keny&>

4.8 Conclusion

Somalia and its people have endured a lot of naistrent from the people who were supposed to
protect itEven though the country is prone to cyclical drdughis the persistent violence
againstcivilians, repeated displacement, and poegldboting by armed groups, widespread
pillaging and looting of civilian property; rapettacks on humanitarian workers; mass arbitrary
arrests and mistreatment of detainees that havdped serious human rights and humanitarian
catastrophe on several occasions in the last 2G.é@ably among the violators as mentioned
in this chapter are The TFG forces, Ethiopian fey@&ISOM forces and insurgent forces like
the Al-Shabaab militia forces. For deterrence psegothe chapter has mentioned Somalia’s
neighboring countries like Kenya and Sudan whoseldes or citizens have committed

international crime and the Hague-based ICC iswtakiver their case for investigation.

3nternational Federation for Human Rights
303 ibid
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CHAPTER FIVE.
5.1 CONCLUSION

SUMMARY
The overthrow of President SiadBarre in 1991 markedurning point in Somalipolitics,

economy and society. After the ousting of Barreimegby the Rebel forces in 1991,turmoil,
factional fighting, and anarchy ensued in Somaiie Bomali National Movement (SNM) gained
control of the north, while in the capital of Mogsliu and most of southern Somalia, the United
Somali Congress achieved control. Somalia had bethrout a stable central government since
Mohamed SiadBarre fled the country in 1991.Sin@ntlSomalia has suffered from civil-war,
widespread famine, broken infrastructure, rampamndn and civil rights abuses, poverty,
human trafficking, rape, murder and corruption \&rg level of society. Somalia’s history has
been marked by permanent violence, military coopgders and radical Islamic militancy.
Subsequent fighting among rival faction leaders hesllted in the killing, dislocation, and

starvation of thousands of Somalis and this led.thiged Nations to intervene militarily in 1992.

The legal framework and jurisprudence in Somatiamanifested in three principle ways:
traditional or customarylaw practiced through eldeuncils/clan leaders; Islamic law practiced
througtsharia courts, and secular law through an ordinary caaysten ‘Accordingly,

traditional or customary law is the most prevalegal system in today's Somalia.In their role as
enforcers of law and order within and between claraditional leaders have come under

sustained pressure from Somalia’s long-lasting renment of conflict, rapid socioeconomic
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change and the absence of law and order.

Traditional mechanisms and structures have facernthallenges inSouthern Somalia.The
traditional structures in South Central Somalia difeerent and more composite, fragmented,
weakened and confused than in the North, for aeanfgreasons: First of all, the ethnic
composition of people are very different due tcetelogeneous mix of sedentary agriculturalist,
agro-pastoralist, old urbanized cultures along ¢bastline and pastoralist people - all with
differing cultural heritage and traditional struets. Secondly, the history including the colonial
experience is different and with that a diversddnisal social construction of the traditional
structures. Finally, the dynamics of the civil warthe South differed as well, resulting in an
equally different impact on the traditional struetst

Like much of Africa, the impact of colonialism lafs imprint on Somalia. During the time of
colonialism, the European powers — France, Britamal Italy — divided the Somali nation
amongst themselves, partitioning Somalia into Beparate parts or “protectorates”. While one
portion remained under the control of Kenya, thea@m province was given to Ethiopia’s King
Menelik by the British Empire. Although British Safiland and Italian Somaliland were united
at independence on 1 July 1960, the French kepbDii under colonial administration, and the
region did not gain independence until 1977. Thect$ of this partitioning continue to permeate
Somali society today. A substantial minority of Suis fall outside the country’s boundaries
while the northern region of Somalia (former BhtiSomaliland) continues to push for a
withdrawal from the south. In Somalia, currentt@ats of development and human rights reflect
the historical processes of state formation, matgation, and exploitation. The development of

the modern Somali State was not a peaceful process.
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The intervention by state and non-state actorswbikelped in ending impunity and human

rights violations leading to fundamentalism

The Somali civil war can be ascribed to a numbemaftiple and complex factors, of which Elmi
and Barise have identified three main causes. Pramhiamongst these is Somalia’s colonial legacy.
While the “decolonization process created large lmens of new territorial states in the European
image ... for the most part it neither took accounhexisting cultural and ethnic boundaries, nor
created new nations to fit within them.”. The satdactor fuelling the conflict was the competition
for power and resources among the various clangralitth groups. Here the control of key cities,
ports and airports, checkpoints, agricultural agasforeign aid became heavily contested resources
amongst vying militia groups and various clans.rdlyi state repression fuelled resistance. For 21
years, the military regime used excessive force @ilctive punishment to suppress opposition,
with little regard for human rights. Inevitably, @i the opportunity arises, repression leads to
resistance.

In 1992, responding to the political chaos and mitagan disaster in Somalia, the United States and
other nations launched peacekeeping operationsetdecan environment in which assistance could
be delivered to the Somali peofife By March 1993, the potential for mass starvaiioiSomalia
had been overcome, but the security situation neadairagile. On 3 October 1993, US troops
received significant causalities (18 dead over 8@rs wounded) in a battle with Somali gunmen.
When the United States and the UN withdrew thencde from Somalia, in 1994 and 1995

respectively, after suffering significant casualtierder still had not been restored.

3°RDP - note however that population figures area@dlations, and are highly contentious
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Finally, the study highlighted the significancehaftinternational Criminal Court (ICC) intervention

in Somalia since crimes against humanity is allggedmmitted.The International Criminal Court
(ICC) is based at The Hague, in the Netherlands.Qturt has been inaugurated on 11 March 2003.
As an international permanent judicial organ, tleig@ has been tasked to entertain those cases
which are of concern to the international commuagya whole. These cases are genocide, crimes
against humanity and war crimes. Perhaps, witlexeeption of genocide, these international crimes
were committed in Somalia, and as result, it isarafive to ask whether the ICC can have
jurisdiction to prosecute those who bear the getatéminal responsibility for the crimes against

humanity and war crimes that occurred in Somabanfi 991 to 2012

5.2 Key findings
The study found that Somali state was heavily dépenon foreign aid. As this aid declined in

the late 1980s, political and economic competiteanong the elite was turned inwards over
Somalia’s local resources.The study depicted thatdonflict in Somalia from its onset was
caused by clannism and nepotism and unequal distiibof the natural resources whereby the
country was divided between the northerners (matgied) and the southerners (elites) as some
guarters had claimed in this study.

As a result of the continuous fighting in Somaliace 1991 a very large number of Somalis have
become internally displaced persons (IDPs). Thew approximately 184, 000 IDPs in
Mogadishu and its surroundings alone. The totalrégfor IDPs in all of Somalia is now
estimated to be 1 129 000 perstShs

The study further found that external forces isemea solution for Somalia conflict, this is

clearly indicated by the fact that Somalis viewsths external aggression hence a home ground

30%UN High Commissioner for RefugedsNHCR alarmed by resumption in mortar attacks im@ba's
Mogadishy
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efforts is the solution for that matter. Fundambsna and extremism took centre stage whenever
chaos erupted in Somalia that is why Al-Shabbabrngenace in Somalia at the moment.

Crimes against humanity were allegedly committedSiomalia. In this study, it hasbeen
determined that they fit the conventional and pnisiential requirements, and therefore,such
crimes were committed in Somalia during the mijiteegime in Somalia.

War crimes were also allegedly committed, and thedys exposed that such crimes
werecommitted against the people of Somalia. Ther FBeneva Conventions and other
internationalhumanitarian laws have been violatedng the armed conflict in Somalia by
allparties; murder, torture, inhuman acts, killingsar prisoners, wanton destruction of
cities,town, villages or devastation not justifiegd military necessity, attack, or bombardment, of
bywhatever means, of undefended towns, villagegllohg or buildings were the order of the
day.

The study has examined the failure of the govertsnehSomalia for not establishing anational
criminal tribunal for the gross human rights viadas that occurred in Somalia.Because the
primary onus of accountability for the acts of hwmaghts violators rests with the
Somaligovernment, domestic trials must be consdl@® an important potential mechanism

foraccountability.

5.3 Recommendations

The following policy recommendations are considenedtial in the efforts to address the human
rights issues in Somalia.

The study recommends that future Security Coumsblutions strongly condemn violations of
international human rights and humanitarian lanabyarties to the conflict, including Somalia

Federal government, Ethiopian forces and AMISOMégr stress that individual perpetrators of
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serious international crimes will be held accoutgabmphasize the applicability of international
human rights standards to Somalia; urge that atigsato the conflict protect journalists, human
rights defenders and humanitarian aid workers fadtacks; and call on the Somali Federal
Government, and other actors to facilitate thevaeli of impartial and independent humanitarian
assistance to all vulnerable civiliat?s.

The study is making a call for the capacity of thd Office of the High Commissioner for
Human Rights to be increased in order to monitat amblicly report on human rights abuses,
provide technical assistance to the internatiomgdnaies on human rights and justice sector
reform, support the establishment of a human riglmsimission and support human rights

defenders throughout Somaf&.

The study further calls for the establishment of iaternational commission of inquiry to
investigate reports of violations of internatiomaiman rights and humanitarian law in Somalia
since 1991 to date by all parties; identify thepeé&rators of such violations with a view to
ensuring that those responsible are held accountatalp the most serious past crimes that might
require further future investigation; and formulaéeommendations on appropriate mechanisms

for justice and accountability, including crimirabsecutions®®

%9’Shell-shocked, August 13 2007, www.hrw.org/repaaei7/08/12
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Ensure that any international peacekeeping for&oimalia is authorized to protect civilians and
includes a strong human rights component tasked mibnitoring, investigating and publicly
reporting on human rights abuses throughout Sorfalia

Equally important,the study recommends that, thm&ia Federal government should distribute

the natural resources fairly.
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