THE INFLUENCE OF UTILIZATION OF ALTERNATIVE DISPUTE
RESOLUTION MECHANISMS BY LEADERS ON SUSTAINABLE
CONFLICT RESOLUTION IN BUNGOMA COUNTY, KENYA

BY
ATEMI AMELE JUSTIN

A RESEARCH PROJECT REPORT SUBMITTED IN PARTIAL
FULFILLMENT OF THE REQUIREMENTS FOR THE AWARD OF
MASTER OF ARTS DEGREE IN PROJECT PLANNING AND
MANAGEMENT OF THE UNIVERSITY OF NAIIROBI

2014



DECLARATION.
This research project report is my original worlkd amas not been presented for

award of a degree in any other University

SION: .o Date
ATEMI AMELE JUSTIN
L/50/63182/2013

This research project report is submitted for ne@xation with my approval as the

university supervisor

DR. NDUNGE KYALO

Senior Lecturer

Department of Extra Mural Studies
UNIVERSITY OF NAIROBI



DEDICATION
This study is dedicated to the memory of my latbdaMr. Patrick Amele Atemi,
my dear mother Nancy Jacinta Atemi,my amazingdcan Ashley Achupa, Daisy
Nasipwoni Natasha,Phil Atemi,Wendila Kabalika Ateamd my friend and fiance
Mwimbi Claudette Akello. Thank you so much for leeing in me.



ACKNOWLEDGEMENT
| want to thank my supervisor Dr. Kyalo Ndunge faer support and guidance
during this study. Words cannot express how gratedim for the commitment she
put in to ensure i did well in this study.Her patie, wisdom and motivation made a
difference when i encountered obstacles that seensadnountible. Dr.Kyalo,you
are great lecturer,mentor and role model.Thank fgsuyour time, constructive
comments and invaluable advice.
| also want to extend my gratitude to my friendsn&e Esaba,Eng: Zack
Mbuga,Brian  Achoki,Dauglas Wekesa ,Susan Mwaniki d arOnesmus
Lusaka.Thank you for being there for me when i eeedssistance. Thank you
Esaba for your patience, understanding and gem#go$he Machakos class was
my second family;Bruno Obudha and Lilian Mwende evexceptional. | will
forever be grateful to you for helping me settled deel at home in Machakos
town.Thank you Mary Kamaa for your encouragemeaatyffship and constant
prayers during the course of my post graduate esutihank you for your
generosity.
My family supported and encouraged me immensely.Miamk you so much for
standing with me financially and in prayer. You welways there when i needed
you.Thank you Uncle Conny. Thank you Ashley,Phély and Natasha for
allowing your father to be away just so that he fiaish his masters degree. Thank
you Laura for taking care of my children during stydies.
Lastly,thank you Mwimbi for making me believe in s®&f again. Your

company,encouragement and prayers helped me begtahatacles.



TABLE OF CONTENTS

DECLARATION. ..ttt ettt ettt e e e e et e e e e e ettt e e e e s s ansnneeeeennnnneeeeeanns
] =0 1 [ @ AN I (@ ]\ P il
ACKNOWLEDGEMENT ....ottiiiiiiiiiiiiee ettt ee s st e e e e e e e s iv
TABLE OF CONTENTS. ...ttt e e e e e e e e e e ane v
LIST OF TABLES. ... et eeeaas X
LIST OF FIGURES ... .ot e et e e ees Xiii
ACRONYMS/ABBREVIATIONS.......ccoiiiiiiiiiiie et eie e s Xiv

F =S I X O SRR XV
CHAPTER ONE :1INTRODUCTION ....coitiiiiii ettt 1
1.1 Background of the StUdY............uuuiriiiiiiiiiiiie e 1
1.1.1 Alternative Dispute ResolUtioN.............covvviviiiiiiiiie e 2
1.1.2 BUNGOM@A COUNLY....iiiiiiii ettt e e e e et e e e e eeet e e e e e enen e e eeeeees 3
1.2 Problem StatemenL. ... 4
1.3 PUrpose Of the StUAY.........cuuuuuieiiiiii e e e 5
1.4 Objectives of the Study.........cccooiiiiiiii s 5
1.5 Research QUESHIONS.........uuiii it ee e e e e e e e et eeeeens 6
1.6 Significance of the Study............oooiiiiiiiiii e 6
1.7 Basic Assumptions of the Study..............uuiiiiiiiiieiiieeeceeeeee e 7
1.8 Limitations of the StUdY..........uuiiiiiiiiii e 7
1.9 Delimitations Of the StUAY........cooviii i e 7
1.10 Definitions of Significant Terms Used in th@@®y/............ccccoeevveiiiiiinne. 9
1.11 Organization of the StudY............ceeiiiiiiiiii e 11
CHAPTER TWO: 13LITERATURE REVIEW .....cooiiiiiiieee e 13
P20 R [ {0 T [UTox 1 o] o AU UUPPPPRT 13
2.2 EMPIFICAlI REVIEW.....ccviiiiiiiiiiiiie ettt e e e e e e e e e 13
2.3 Theoritical frameWOrK ... 13
2.3.1 Mediation Dispute Resolution Mechanism................ccccevvvvvvviviinnnnns 13
2.3.2 Conciliation Dispute Resolution Mechanism...........cccooceeiiiiiiiiiiiiiiiiinnns 17



2.3.3 Negotiation Dispute Resolution Mechanism.............cccccevvvvvvvviiivinnnnnnnnn. 18

2.3.4 Arbitration Dispute Resolution Mechanism............ccccevvvvvvvviiiiinneeennn. Q.2
2.4 Conceptual frameWOrK..........oooi i 23
CHAPTER THREE: 24RESEARCH METHODOLOGY .....ccccccvsviiiiiieeeeenns 24
% A [ o (oo [FTox 1 o] o F PP PP 24
3.2 RESEAICH DESIGN....cciiiiiiiiiiiiiieei ettt e e e e e e e e e eeeaeee 24
3.3 Target POPUIAtiQOL........cooiiieeee e 24
3.4 Sample Size and Sampling Procedure.............cccceceeieiiiiiiieieeeeeeeieeeeeeee, 24
3.4.1 SAMPIE SIZE...ueueiniiie e ——————— 25
3.4.2 SampPliNg ProCEAULE.........ooviiiiiiiiiiie et 25
3.5 Data Collection INStrUMENL..........oooiiiiiiiiiei e 25
3.5.1 Pilot Testing of the INStrUMENtS...............uvvviiiiiiiiiiie e 26
3.5.2 Validity of the INStrument...........ccoooe i 26
3.5.3 Reliability of The INStrument................uuiiiiiieeeee s 27
3.6 Data Collection ProCeAUIES.......ccooui i 27
3.7 Data AnalysisS TECHNIQUES.........uuuuiiiiiie e 28
3.8 Ethical CoNSIAerations...........oouueeiiiiiiiiiiiiie e e e e 29
3.9 Operational Definition of the Variables...............ccciiie 29

CHAPTER FOUR: 32DATA ANALYSIS, PRESENTATION,DISCUSSION AND

INTERPRETATION. ... .ouiiiiiieiiiiiieiee e st e st a e e e e et eeee e e s ennes 32

v R 11 oo [ 3 ox 1o o TS UPPPPPPUPPPRTRPPN 32.
4.2 QUESLIONAINE FEIUIMN FALE......evvuiiieeeeeiiie et e e e e e e e e raa s 32
4.3 Demographic information of the respondents............ccccceeeevvvvvveeevinnnnns 32.
4.3.1Age of the respondentS...........ouuuveiiiiiiiiie e 32
4.3.3Marital status of the reSPoONdents............coouuuuieiiiiiiiiine e 33
4.3.4 Education level of the respondents...............oouvveiiiiiiiiiniieeeeeeeeeeeee, 34
4.3.5 Born and raised in the area or emigratedthdaarea of jurisdiction........ 35
4.4 Time [Ived iN the Area......ccccuviiiiiiiiiiiiie e 35
4.4.1 Work in the public SECLON...........ooviiiiiiiii e 35

vi



e B [ 1 (=T 0 g F= U = o = SRR URRRR 37
4.4.4 Which communities are fighting each other2..............cccooiiiiiiiiiiiiiiinns 37
4.4.5Leadership position currently held............cccoooiiie 39
4.4.6 Frequency Of CONFIICL.........ccooeei i e 40
4.5 MEIALION. ...ttt e e e e e e e e 41
4.5.1 How the leaders use mediation to resolvelictst..............ccccceeeiiiienennnn. 42
4.5.2Mediation processes kept private and confident.................ccceiiiiiinnnns 43
4.5.4 The focus of mediation ProCESSES......uuiiiiiiiiieeeeeeieeeeeeeeeieiieeenneeeeaaanes 44

4.5.5 Does the third party skillfuly aid in comnication between the parties?5
4.5.6 Neutral third parties support conflicting {28 negotiate options to meet
their interests while preserving and repairingrtrationship.......................... 46
4.5.7 Neutral third party provides expert adviseimm on the merits of the
(0 1S3 o 0| (= PR PS 46
4.5.8 Neutral third party helps parties in contfliknow the strengths and
weaknesses of their case by providing them witrassessment ,prediction and
direction concerning the issues iN diSPULE..........covvvvviiiiiiiiiiiiie e eeeeeeeee a7
4.5.8 Neutral third party empowers the partiesdnflict to control all the aspects
of the dispute resolution process,including helgimgm clarify their interests,goal
AN CHOICES. ... e e e e e naaaeas 47
4.5.9 The use of questions to bring out the panieints of view; search for

interests underneath the positions taken by pasdigs assist the parties in finding

4.5.10 Formal training to equip leaders with corapetes to effectively perform

the responsibilities of a neutral third party............cccovvvvevviiiciiiiii e, 49
4.5.11 Frequency of recurrence of disputes addigbseugh mediation.......... 50
4.5.12Disputes resolved through mediation............cccceevveeieeieiiiiiiieeiiiieeeeee, 50

4.6.1 The use of independent person(s) selectatidoparties by mutual consent
when a dispute has arisen between them, to briogitad settlement of their
dispute through CONSENSUS........ccceiiiiiiieeeeee e e e e e e 53

4.6.2 Techniques employed by conciliatQrs............cooveviiiiiiiiiiiiiii e, 54

vii



4.6.3 Options for conciliators in the event of tparties’ inability to reach a
mutually acceptable settlement............cccooeiiiiii e 54

4.6.4 Conciliators advisory role on the contentha dispute or the outcome of its

[£=1ST0] 1111 T0] o PRSP 55
4.6.5 Conciliators imposing a settlement on theflatimg parties..................... 55
4.6.6 Conciliation process adopted by leaderssolwng conflict..................... 56
4.6.7 Frequency of recurrence of disputes addrdassedgh conciliation......... 57
4.6.8 Disputes resolved through conciliatian.................oiiiiiiiiinnnneneeenn. 57
4.6.9 Adoption of negotiation in conflict resolUtio.............cccceeveeeiiiieiiiiiiiiiiiiinns 58
4.6.10 Negotiation as used by leaders in dispgelution...................cccevvennne 59

4.6.11 The view that negotiation is based on thgressive pursuit of interest by
parties, and is typically adversarial and compatitivhere parties make demands
that are inconsiderate of the interest and needthefs................ccccceeiiiiiiiinns 60
4.6.12 The view that demands of one party can keomlg to the detriment of the
other where parties tend to stubbornly adheredo thositions and one side seems
to dominate the NegOtIAIAN. ...........iiiiiieiee e 61
4.6.13 In negotiation processes, the disputants neresent themselves or they
may be represented by agents and whatever the tb@yehave control over the
NEQJOLIAION PrOCESS. .. utuuuiuiiiie e e e e e e e et eeeeeeeetatetbs b e s e e e e e e e eeeeeaeeeeeessssennnnns 62
4.6.14 level of acceptability of the negotiation am@nism by the parties in
resolVINg CONFIICE........oeieii e e e e e e e e eeaanees 62
4.6.15 Frequency of recurrence of disputes addigbseugh negotiation........63
4.6.16 Disputes resolved through negotiatian............ccoeeeeeeiiiiiiiiiiiiiiiiiiens 63
4.6.17Adoption of arbitration in conflict resolutiQ.............cceeeviiiiiniiiiiiiiiiiiiiiin, 64
4.6.18 Formal training to equip leaders with corepetes for provision of
impartial dispute reSOIULION SEIVICES ....uuuuiiiiiiee e e e 65

4.6.19 Existance of formal/ informal independentd ampartial arbitration

structures put in place by government,NGOs or tmerounities....................... 66
4.7 Arbitration structures in Bungoma COoUNLY...........cceeeiiiieeeeeeeieiereeeeiiiiiens 66
4.7.1 Arbitration as used by leaders in dispuse@ion.................ccceevvvvvvininnnns 67
4.7.2 Frequency of recurrence of disputes addrebsedgh arbitration........... 68

viii



4.7.3 Disputes resolved through arbitration...............ccccoooeeviviieiiiiiiieeees 70

CHAPTER FIVE: 71SUMMARY OF THE FINDINGS, CONCLUSION AND

RECOMMENDATIONS . ..o e e et et e e e e e aaaas 1.7
5.1 INEFOTUCTION. ...ttt 71
5.2 Summary of the findiNgs.........ccooiiiiiiiii e 71
5.3 RECOMMENUALIONS......uiiiiiiiiiiei ettt e e e e e e e e e e eeeees 72
5.4 Suggestions for further study.............oouuiiiiii e 73
REFERENCES.......oooiiiiiiiiiiiie ettt e e e e s st e e e e e e e nnsbaeeeeennnes 74
APPENDICES .....coii oottt ettt e e e e s s s e e e e e e s nnnneeeaaans 77
Appendix |: Transmittal Letter..........uuueueiiiiiiiieeeee e 77
Appendix II: Questionnaire for religious/politicatiministrative leaders.......... 78
Appendix 111: Map of Bungoma COURNLY............ccevvvvrieririiiiiiiieee e eeeeeene e 91



LIST OF TABLES

Table 4.3.1 Age of of the respondenits................ Error! Bookmark not defined.
Table 4.3.2 Sex of Respondent............cccc......e. Error! Bookmark not defined.
Table 4.3.3 Marital Status of Respondent.......... Error! Bookmark not defined.
Table 4.3.4Level of Education............cccccceeeeennn. Error! Bookmark not defined.
Table 4.3.5 How you got to the region................ Error! Bookmark not defined.
Table 4.4 Time lived IN the area...........ccooooeiiiiiiiiiii e 35

Table 4.4.1 Showing whether or not leader had @ik public service......... 36
Table 4.4.3 Free Intermarriage Among the TribegreaError!  Bookmark  not
defined.

Table 4.4.4 Showing communities that are fightiagh otherError! Bookmark not
defined.

Table 4.4.5 Leadership position currently held...........ccccooveeeiiiiiiiiiiiiiiies 39
Table 4.4.5 Length of time in service as aleader.............ccceeeeevvivvveeiinnnnnns 39.
Table 4.4.6 Frequency of Conflict...................... Error! Bookmark not defined.

Table 4.5 The use of Mediation by leaders in dispattlementError!  Bookmark
not defined.

Table 4.5.1 Showing use of a neutral third partyldad the conflicting parties
towards such agreements..........ccoeeeeeeveeveeveiinnnnns Error! Bookmark not defined.
Table 4.5.2 Showing whether the process is kapag and confidential..Error!
Bookmark not defined.

Table 4.5.3 Mediation processes kept voluntary,eossal and flexible........... 43
Table 4.5.4 Is the focus on the interests and neddparties rather than
PersonalitieS?...........oovviiiiiiiiiiii e Error! Bookmark not defined.
Table 5.5. Showing whether or not the third pakylfaly aids in communication
between the parties............ccceevvevvevviiviiccccee e Error! Bookmark not defined.
Table 4.5.6 third party's help in meeting intereglslr preserving and reparing the
relationship.........oooi e Error! Bookmark not defined.
Table 4.5. 7 third party providing expert opiniamthe merits of the disputeError!

Bookmark not defined.



Table 4.5.8 Table showing help to disputants inkng strengths and weaknesses
by providing them with assessment, prediction anectionError! Bookmark not
defined.

Table 4.5.8 third party's help in controlling adipects of the dispute resolution, help
in understanding each other...............cccovvvvvnnnne. Error! Bookmark not defined.
Table 4.5.9 Table showing that questions are tsduling out the parties point of
view, understand positions taken and finding anadlyang optins for resolution
............................................................................ Error! Bookmark not defined.
Table 4.5.10 have you been trained/equipped toctefldy perform the
responsibilities of a neutral thrid party................ Error! Bookmark not defined.
Table 4.5.11 Table showing how often the dispai#dressed through mediation
FECU ettt ettt e e et e e e e e e eeeeab e e e e eeenes Error! Bookmark not defined.
Table 4.5.124.6 Adoption of conciliation in conflresolution.................ccccc..... 51
Table 4.6 Table showing adoption of conciliation as alternative dispute
MECNANISM. ..ottt Error! Bookmark not defined.
Table 4.6.1 use of independent person(s) in dispetdement through consensus
............................................................................ Error! Bookmark not defined.
Table 4.6.2 techniques employed by the conciliatoggour areaError!  Bookmark
not defined.

Table 4.6.3 in the case of non settlement of desputhat do the conciliators do?
............................................................................ Error! Bookmark not defined.
Table 4.6.4 do the conciliators play an advisofe in the content of the dispte or
the outcome of its resolution.............cccceeeeeennn. Error! Bookmark not defined.
Table 4.6.6 the conciliation process adopted inlvesg conflictError!  Bookmark
not defined.

Table 4.6.7 how often do the disputes addressedghrthe conciliator recurError!
Bookmark not defined.

Table 4.6.8 disputes resolved through concilratierror! Bookmark not defined.
Table 4.6.9 is negotiation employed in dispute tiagjons whenever conflict

AL S, et Error! Bookmark not defined.

Xi



Table 4.6.10 what is done while using negotiationdispute resolution... Error!
Bookmark not defined.

Table4. 6.11 do parties make demands that are smbenate of the interest and
needso fothers?2............iiiii e Error! Bookmark not defined.

the Other2....ooee e, Error! Bookmark not defined.
Table 4.6.13 disputants control the negotiatiorcessError! Bookmark not
defined.

Table 4.6.14 level of acceptability of the negatmtmechanism by the parties
resolving conflict resolution................ccceevvvvinnnes Error! Bookmark not defined.
Table 4.6.15 how often do the disputes addresseddh negotiation recur?Error!
Bookmark not defined.

Table 4.6.16 what disputes do you and other |saitheyour area resolve through
direct negotiation?...........cccceeevieeieeeeeeeieeeeeeiiees Error! Bookmark not defined.
Table 4.6.17 do the parties refer a dispute oerkfice between them to impartial
entities away from the courts for a decision?......Error! Bookmark not defined.
Table 4.6.18 Have you or any of the leaders irr yaweia been trained and equipped
with skills on provision of impartial dispute reatibn services?Error!  Bookmark
not defined.

Table 4.6.19 any formal or informal independent angartial structures that have
been put in place by government,NGOs or the comtiesnso that such structures
make a binding and enforceable decision on theutkgpror! Bookmark not
defined.

Table 4.7. who constitutes such a structure.............cccevvviiiiiiiii e, 66
Table 4.7.3 Disputes resolved through arbitration.................cccceeeiiiiiieeeeeeenn. 70
Table 4.7.2 how often do the disputes addressedghrarbitration recur?......68
Table 4.7.1 Which of the following statements dex&s arbitration as used in your
ACAT e Error! Bookmark not defined.

Xii



LIST OF FIGURES

Figure: Conceptual framework

Xiii



ACRONYMS/ABBREVIATIONS

ADR Alternative Dispute Resolution
MT. Mountain

GoK Government of Kenya

MP Member of Parliament

MCA Member of County Assembly
ACK Anglican Church of Kenya

CC County Commissioner

WR Women Representative

CMC @i&n Mediation Centers

Xiv



ABSTRACT

The purpose of this study was to assess the irdaueh utilization of alternative
dispute resolution mechanisms by leaders on stk conflict resolution in
Bungoma county, Kenya. The study focused on ifleny the various types of
conflicts in Lwandanyi,Webuye and Cheptais Sub-Giesn and the factors
influencing the adoption of Alternative Dispute RBlegion Mechanisms with
specific focus on mediation,negotiation,conciliati@and arbitration.The study
explored the place of ADR in conflict resolutiondatne extent to which ADR is
utilized by leaders.The sample size was comprisggass root leaders

Simple random sampling and stratified random sargpmethods were used to
pick the required sample size for the study fromtrgeted population.

The required data was collected using two instrumé&hese were Questionaires
and interview schedules

The study found that leaders in Bungoma Countyepate and make use of ADR
mechanisms in conflict resolution.Mediation and oteggion mechanisms were
commonly cited as being used by leaders in addrgssirious forms of conflict.
The study also found that land disputes are tinenconest of all conflicts.This was
attributed to historical land injustices especially Mt. Elgon region where
politicization of land allocations in the former i settler farms has led to long
standing conflict between the Bukusu and the Sabawimunities.The study also
revealed that most land disputes were arising d@ueldck of land ownership
documents . Rampant corruption at the lands mynistts blamed for this state of
affairs.

The study also found that most land disputes weceeasingly being addressed
through alternative dispute resolution mechanisnts@ut of court settlements due
to lengthy and costly litigation processes in theorridors of
justice.However,capacity gaps in ADR operationdgiimawere glaring.Most of the
leaders interviewed in this study lacked techniegdacity in ADR.

The County and national governments were alsoddonhave failed in laying
down systems and structures for operationalizaafoRDR .Inorder to address land
disputes emananting from lack of clear ownershifandl ,the lands ministry needs
to improve service delivery .Corruption perpetdalby officers at the lands office
must be stopped.Land allocations in the former evisgttler areas of mt. Elgon
should be delinked from politics as this is wakedito be the root cause of
unrest.The national and County government mustdakesive action to address the
land grievances of the Sabaot community to stopiriter clan fighting .leaders
must be trained and equipped with skills and coempeés necessary for conflict
resolution.

XV



CHAPTER ONE
INTRODUCTION
1.1 Background of the Study

The modern world is a world full of chances andimm for people. Never before in
history so many choices could and had to be madthéyndividual. But the modern
world is also a world of competing interests, ideadues, views, ideologies, religions
and cultures, a world full of conflicting interesta all levels, between individuals and
groups of people within their societies, betwedsettors of societies as well as between
economies, nations, states and so forth. If we wantharacterize our contemporary
world it would be in many ways more appropriatespeak about a ‘Clash of Interests’
instead of Clash of Cultures(Fisher,2000)

In spite of the prevalence of disputes in moderniety, there is some degree of
consensus or agreement between individuals andogrsalicited through processes of
negotiation and compromise. If societal dispute Vefisuncontrolled, the whole world
would have long disintegrated. According to confliseorists (Fisher, 2000) there are
several sources of disputes including economicyevand power. Economic dispute
involves competing motives to attain scarce ressirEach party wants to get the most
that it can to maximize net gains. Value dispute®lve incompatibility in ways of life,
ideologies the preferences, principles and pragticat people believe in. Power dispute
occurs when each party wishes to maintain or madrtiie amount of influence that it
exerts in the relationship and the social settiRgwer conflict occurs between

individuals, groups or nations

Over the last decade courts have developed rudsrélquire parties to try Alternative
Dispute Resolution mechanisms , usually mediati@fiore trial. Mandatory Alternative
Dispute Resolution has become popular becauselps hanclog the court system and
because most cases can settle once the partiesihdgdgaken discovery and understand
what evidence existdJwazie (2011) however observed thaspite numerous attempts at
modernization, many African countries are stilluggling to establish functional, timely, and
trusted judicial systems. Most courts in Africa draught with systemic problems, such as

antiquated structures. Countless judges still tattes by hand, as there are no stenographers. Re-



cords are archived manually and a reliable comgatan African court is rare, especially at the
magistrate courts that handle most cases. Manygafrcitizens have lost faith in the ability of

their nations’ courts to provide timely or just slwe to their grievanceki€bmann, 2000)

1.1.1 Alternative Dispute Resolution

Dispute resolution refers to the processes by wiisputes are brought to an end (Algert
and Watson, 2002). Dispute is an open disagreebenteen two or more entities such
as people, groups of people, ethnicities, natistetes and cultures who have different
interests, goals and or values. Dependent on teasity of the disagreement the dispute
may gradually become a confrontation and finalbpaflict. Dispute resolution can occur
through three ways; negotiated outcome, where Hréeg concerned sort out things
themselves: mediated outcome, where the partiesthes services of an independent
mediator to help them arrive at their own agreenamd an arbitrated or adjudicated
outcome, where an independent arbitrator or coeterchines how the dispute is to be
resolved and makes a binding decision or orddmitoetffect (Algert and Watson, 2002).
Alternative Dispute Resolution (ADR) is the generslme given to a variety of
procedures available to parties in civil casestwlve their disputes before a formal trial
(Lambert and Myers, 1999). Alternative Dispute éteon refers to processes for
resolving disputes other than litigation. Alterwati dispute resolution (ADR)
mechanisms have existed for thousands of yearsrrfstive dispute resolution (ADR)
refers to any process or collection of processésbkshed to resolve disputes without
trial or violence. The term ADR is often used tdereto a broad category of ADR
processes such as negotiation, conciliation, mediat settlement conferences,

arbitration, consensus building, and community egaricing.

The primary motivations for ADR are to save monag aontrol risk. Preparing for trial
is extremely expensive, and parties can save mifriegy can resolve the case without
having to incur the expense of trial preparatioar(Btt & Barrett, 2004). Also, when
parties settle cases,they have some control oeeodkcome of the case in that they can
negotiate for terms of the settlement. If a lawspiés to trial, the outcome of the case is

left entirely in the hands of the judge or juryrties cannot control the risk of losing at



trial. ADR gives parties a chance to control thek.r In some cases, privacy or
confidentiality may be a factor. Most litigantsritkiof ADR as private, and thus, if they

seek secrecy, they may be motivated to try ADR.

Deferent types of Alternative Dispute Resolutioncude arbitration, negotiation,
mediation, adjudication, family group conferencexpert determination and case
evaluation. In mediation, a neutral third partypgsethe parties come to an agreement
about how to resolve the case (Barrett, & Bar2§04). The mediator has no authority to
impose a solution on the parties. Instead, he baek and forth between sides to help
them come to an understanding about how the casld t@ resolved to their mutual
satisfaction. A mediator can be helpful in helppagties evaluate their case realistically,
as the mediator can point out which facts or argumbe believes or rejects (Barrett, &
Barrett, 2004). When courts order parties to tryRA@hey most often order mediation.
Non-mediated settlement is the process where thgepanegotiate with each other
without the help of a third party to come to a naliusatisfactory resolution of the case.
This process is not ordered or overseen by a emalt therefore, is a private, rather than
public, process.

The idea of Alternative Dispute Resolution (ADRalsout the search for and application
of “nonconventional” peaceful means of settlingpdi®s and resolving conflict situations
using the least expensive methods, and in waysstitafy the parties, as well as ways
that preserve relationship diplomatically afteredtlsment might have been reached by
the two parties (Hornby, 2006). ADR is speciallyaneto serve as an alternative to the
official or conventional means of settling dispytesainly through litigation and the

courts, but with a preference for non-violence.

1.1.2 Bungoma County

Bungoma County is located in western and consstofeEight constituencies namely
Mt Elgon, Kimilili, Webuye,Webuye North, Sirisia,Kkachai, Kanduyi and Bumula. The
capital of Bungoma County is Bungoma Town. It haBosl Population of 1,375,063

and covers an area of 3,032.2 sq. km. The Populdgnsity is 453.5 people per sq. km

and 53% of the population live below the povemeliThe economy of Bungoma County



is mainly agricultural, centering on the sugarcaar®l maize industries. The area
experiences high rainfall throughout the year, snlkdome to several large rivers, which

are used for small-scale irrigation.

Over the years Bungoma County has witnessed nwsearonflicts ranging from land
clashes in the Mt Elgon region, political violedo&ed to electoral processes, domestic
violence, conflicts related to business transastias well as labor unrest just to mention
but a few. Investigation of the influence of thdityt component of Alternative Dispute
Resolution strategies will help inform sustainapibf conflict resolution efforts (Chesi,
2012). Also, land conflicts has affected Mt. Eldostrict in Bungoma county of Kenya.
These land conflicts have had far reaching negagffects on the certainty of land
markets, tenure and food security, economic proeolu@nd reduction of poverty. Often,
the land conflicts lead to; civil strife, loss a¥ds, population displacement, destruction

of property and international humanitarian cri€ieé¢si , 2012).

1.2 Statement of the problem

In post conflict and fragile contexts, where sai¢gnsions are already high and justice
systems typically do not function, the need for nppd resolution of disputes is
particularly critical. Without timely, accessibleffordable, and trusted mechanisms to
resolve differences, localized disagreements omesi can degenerate into broader
conflict (Algert, 1996). This contributes to cuksr of violence and vigilante justice.
There are recurrent conflicts despite efforts bgngin place to address such conflict.
The court systems are overwhelmed by a backlogeés and have systemic challenges
being brought about by corruption, poor infrastiwetand inaccessibility that work to
kill their efficiency. The choice of a good altetiva dispute resolution strategy is a

difficult task, because a lot of physical and meateergy is required (David, 2006).

It is apparent that the success of a functionardttive dispute resolution strategy
depends on good application using appropriate ndetifuch can subsequently motivate
parties in dispute in their various communities.ckhaof good alternative dispute

resolution strategy by a trained individual in @ammunity and institution can lead to



inappropriate behavior and frustration. In makihgice of alternative dispute resolution
strategies communities are faced with the challermjeselecting the method suitable for

achieving non (David, 2006).

Sustainable conflict resolution still remains a onajhallenge in Kenya and beyond. As
noted by Murungi (1995), numerous conflict resalnf have been attempted, but none
of them seems sustainable in creating an atmosptepeace, security and inter-ethnic.
Disputes keep recurring sometimes with greatemsitg leading to widespread loss of
life and destruction of property. This is desphe titigation processes in court systems
and other alternative efforts being expended irresking conflict. There is a disconnect
between sustainable conflict resolution and theerons efforts being put to use.

Chesi (2012) did a study on the factors influendangd related conflicts in MT. Elgon
District, Bungoma County. The study findings estti#d that the severity of land
conflicts in Mt. Elgon district is high and currgntappear to be associated with
geographical land boundaries, political boundarpsitical environment and evictions
from the land that they stay in. No study had beeme on the influence of utilization of
alternative dispute resolution mechanisms by lesadem sustainable conflict resolution
in kenya hence a research gap. This study therstarght to investigate the influence of
utilization of ADR mechanisms by the leadershipsostainable resolution of conflict in
kenya, a case study of bungoma county.

1.3 Purpose of the Study
The purpose of the study was to assess the inguehatilization of alternative dispute
resolution mechanisms by leaders on sustainabielict resolution in Bungoma county,

Kenya.

1.4 Obijectives of the study
The specific objectives of the study were;
i. To determine the influence of mediation disputeol@on mechanism on

sustainable conflict resolution in Bungoma , Kenya.



ii. To establish the influence of conciliation digpuiesolution mechanism on
sustainable conflict resolution in Bungoma , Kenya.

iii. To assess the influence of negotiation disputeluéen mechanism on sustainable
conflict resolution in Bungoma , Kenya

iv. To find out the influence of arbitration as a dispuesolution mechanism on

sustainable conflict resolution in Bungoma Courkenya

1.5 Research Questions
The study sought to answer the following questions;
i. What is the influence of mediation dispute resolutmechanism on sustainable
conflict resolution in Bungoma , Kenya?
ii. How does conciliation dispute resolution mechangifiect sustainable conflict
resolution in Bungoma , Kenya.
iii. What is the effect of negotiation dispute resolutimechanism on sustainable
conflict resolution in Bungoma , Kenya?
Iv. How does arbitration dispute resolution mechanisftuénce sustainable conflict

resolution in Bungoma County, Kenya?

1.6 Significance of the Study

This research is vital to the conflict resolutiagaiins in Bungoma County because it
provides an insight on the utilization of altermatidispute resolution mechanisms by
leaders on sustainable conflict resolution. Thenteavill be able acquire knowledge on
the best approch to conflic resolution.

The results of this research are important to tbee@ment of Kenya in the development
of rules and procedures of solving conflicts agswithin the country. Through the
findings of this study, the policy makers can leaanious ways in which they may need
to handle conflict resolution and hence come up wiblicies that lead to sustainable
conflict management and resolution.

The results of this study will greatly benefit tietims of conflicts in Bungoma County.
It will increase awareness on the benefits of exibgpAlternative Dispute Resolution

Mechanisms and contribute to quick, timely and rafédle administration of justice.



Future researchers will also be able to use thearek findings as a benchmark to their
research on conflict resolution. In addition, thedings of this study will serve as a
source of reference in future research. The sty diso suggested other areas where

future researchers can further their knowledge.

1.7 Basic Assumptions of the Study

The researcher made the assumption that the respisnaould be cooperative enough to
give the required information of the study. Theegesher assumed that he would get the
resources intended to facilitate data collectiord that the information collected would

be a representation of the whole sector for infegen

1.8 Limitations of the Study

The researcher encountered various limitations tlesided to hinder access to
information that the study sought. The main limdatof study was reluctance among
target respondents to provide information fearihgt tthe information requested was
being sought for other purposes other than acadeunpmoses.

The researcher also encountered the challengenufedl time availability for the

respondents due to their tight deadlines and waddo

1.9 Delimitations of the Study

This study was done in Bungoma County where ressdeave witnessed violent land
conflict mostly in Mt. Elgon region where it is alaaterised by widespread loss of lives,
destruction of property and massive displacemenopiulations. The County has also
seen political conlict especially during generaicébns.

Domestic and gender based violence is also ranipfdais coupled with systemic

failures of the normal court processes make efftotgards of operationalization of

Alternative Dispute resolution Mechanisms attnaetiStakeholders such as political
leaders, administrators and religious leaders futigerstand the vitality of sustainable

conflict resolution and were therefore expecteddoperate with the researcher.



To overcome the challenge of limited time availépikaised above, the researcher
administered the questionnaires during break titoeallow them time not to interfere
with their normal work schedules. To overcome tiallenge of reluctance by the
respondents for fear that the information may bedusr purposes other than academic,
the researcher carried an introduction letter fthenUniversity confirming that the data

requested would only be used for academic purposes.



1.10 Definitions of Significant Terms Used in thet8dy

Dispute resolution: The processes by which disputes are brought emen

Alternative Dispute Resolution: Are procedures available to parties in civil case
resolve their disputes before a formal trial.

Civil society.: These are non governmental organizations workingpea grass roots to
create awareness about issues affecting the oydiitaren.

County: This term is usedto refer to each of the constitally recognised 47 units of
devolved governance in Kenya. A County is managea governor.

Constituency: This term is used to refer to each of the corstibally recognised 290
units of representation in the national assemblgenya. A Constituency is represented
by a Member of Parliament.

Litigation : This refers to the normal court processes thdtgsato a dispute have to go
through to reach a binding determination of thgulis at hand.

Mediation: This is a private and structured form of negairatssisted by a third party
that is initially non-binding. If a settlement isached, the mediator can draw up an
agreement that can then become a legally bindingact.

Negotiation: This is any form of communication between two asrenpeople for the
purpose of arriving at a mutually agreeable sofutio

Conciliation: This is a process through which twanmre parties may explore and reach
a negotiated solution to their conflict with thelghef a third neutral and disinterested
party, the conciliator.

Arbitration : It is a formal and binding process where the dispa resolved by the
decision of a nominated third party, the arbitratwr arbitrators. The most unique
characteristic about arbitration is that it is bwh the basis of an acceptance and
agreement of all the parties in case of any disagest among them.

Pilot study: This is a study conducted on trial basis to testguality of data collection
instruments with regard to collecting the requiredormation. The trial enables
adjustments to be made to improve the quality efitistrument.

Democracy: This refers to the peeeerinciple that allows Far treation of a government

for the people by the people.



De-escalation: This refers to efforts put in place to reduce thiensity of conflicts.
Validity : this refers to the degree to which an instrumeeasures all of that and only
that which it is supposed to measure.

Reliability: this means freedom from random error. The mostidurental test of
reliability is repeatability,that is, the ability tget the same data values from several

measurements made in the same way.
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1.11 Organization of the Study

This project report is organized in Five chapt@rsese are introduction to the study,
literature review and the research methodologyaresefindings,data analysis,discussion
and interpretation. The first chapter introduced gives the background to the study on
the influence of utilization of alternative disputesolution mechanisms by leaders on
sustainable conflict resolution in Bungoma courfgnya. Here the researcher has
defined conflict and enumerated the various sounfesonflict. The researcher also

defined Alternative Dispute Resolution and hightgghhe various ADR mechanisms

commonly employed in the resolution of conflicts.

This chapter also contains demographic informa#ind conflict dynamics in Bungoma

County.The chapter also presents the statemefiitegbrioblem, research objectives, and
research questions,research hypothesis, purpdbe study, scope as well as limitations

and assumptions to the study.

The next chapter looks at literature from otheeagshers related to the topic of study.
The chapter gives a detailed analysis of the thigateframework. Here the researcher
has adopted the theory of process pluralism whigimtp out that different kinds of
matters may require different kinds of proceduredealing with underlying conflict.

The researcher has also looked at the theory dfictowhich attempts to understand the
different sources of conflict,the dynamics of hoanflict develops,escalates or declines
and how it can be managed,reduced or resolved.

The researcher has also adopted the general tbaargnflicts and disputes.This theory
assigns disputes to transitional and mature demiesraand conflicts to authoritarian
regimes.

This chapter also looks at empirical review whete tADR mechanisms of

mediation,negotiation,conciliation and arbitrateme discussed in detail.

Writing on mediation by scholars such as Moore ®0bave been reviewed.Moore
defines mediation as an intervention in a negatmatr dispute of an acceptable third
party who has limited or no authoritative decisioaking power, who assists the parties

to voluntarilly reach a mutually acceptable settairnof the issue in a dispute. According
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to Bennet & Hughes, 2005, mediation takes threeetsodf transformative, facilitative

and evaluative mediation.

In this chapter, conciliation is defined as a psscm which the parties to a dispute, with
the assistance of a neutral person, identify tepuded issues. Conciliation is the process
by which one or more independent person (S) selduyethe parties to an agreement
generally by mutual consent, either at the timenaking the agreement or subsequently
when a dispute has arisen between them, to briogtad settlement of their dispute
through consensus between the parties by emplayrigus persuasive and other similar
techniques (Fsher,Ury and Patton,1991).Conciliagan process similar to mediation but
the neutral third party takes a more interventiom@e in bringing the two parties
together.

In this chapter, Negotiation is defined as a predeswhich two or more participants
attempt to reach a joint decision on matters of romm concern in situations where they
are in actual or potential disagreement or confl{Esher,Ury and Patton,1991)
Negotiation is any form of communication betweerm twr more people for the purpose
of arriving at a mutually agreeable solution.

Arbitration is also discussed as an adjudicatiwpulie resolution process. It is based on
an agreement between the parties to refer a disputdifference between them to
impartial arbitrators for a decision”( Blake et 2011).1t is the reference of a dispute or

difference between not less than two parties fderd@nation, after hearing both sides in a

judicial manner, by a person or persons other gheourt of competent jurisdiction.

The researcher ends this chapter by providingraceptual model that guided the study.

The chapter on research methodology presents th®ology that was used in the study,
the target population, sample size and samplinggolares, data collection instruments
and procedures, data analysis techniques and letoicsiderations to be observed in this

study.
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CHAPTER TWO
LITERATURE REVIEW

2.1 Introduction
This chapter discusses the past studies on influehaitilization of alternative dispute
resolution mechanisms by leaders on sustainabl#lictoresolution. The specific areas

covered are theoretical review and emperical review

2.2 Empirical Review

According to Uwazie (2011) the notion of ADR fit®mafortably within traditional
concepts of African justice, particularly its car@lue of reconciliation. Pioneering ADR
projects in Ghana, Ethiopia and Nigeria have geadrpositive results and illustrate the
suitability of ADR in African contexts.Under theaerangements, ADR was used as the
default resolution method. Formal court litigati@m,instances where the judge actually
judges, are reserved for cases of constitutiondegal interpretation,where there is a
need to set precedence, in cases with major ppblicy implications,or as a last resort
after ADR has been tried.

2.2.1 Mediation Dispute Resolution Mechanism

Moore (2003) defines mediation as the interventiom negotiation or a dispute of an
acceptable third party who has limited or no authtive decision- making power, who
assists the involved parties to voluntarily reachnatually acceptable settlement of the
issue in dispute. Mediation is a process by whattigs in conflict are helped to reach an
amicable agreement by a neutral third party caledediator. Mediation is a private and
structured form of negotiation assisted by a tipagty that is initially non-binding. If a
settlement is reached the mediator can draw upgeeement that can then become a
legally binding contractMoore (2003) points out that mediation finds itsesgths
through its privacy and confidentiality mode of ogtéon, its voluntary and consensual
obligations, its flexibility with rules and reguians, and its focus on interests and needs

of the parties rather than the personalities bethiedssues.

13



The meditator skillfully aids communication betwetre conflicting parties and helps
them negotiate options to meet their interests,levbreserving and repairing their
relationship (Bennet & Hughes, 2005). Mediationetakhree models of transformative,
facilitative or problem solving and evaluative nmegthn. These models have an important
impact on the outcome of the process. An investigaof the role of the different
mediation models on the outcome of a mediationcgss, though beyond the scope of
this literature review is an aspect worth investigga (Bingham, & Hallberlin, 2009). In
the facilitative or problem solving mediation theutral third party helps the parties
identify their interest and focus discussions taifstorm options that satisfy all of the
parties interest. With evaluative mediation thetrauhird party provides expert opinion
on the merits of the dispute. The mediator helps ghrties know the strengths and
weaknesses of their case by providing them witlassessment, prediction and direction
((Bingham & Hallberlin, 2009). In transformative diation on the other hand, the
meditator empowers the parties to control all algpetthe process, parties are helped in
clarifying their interests, goal and choices andtla® same time have a better
understanding of the other party’s perspective. Jdnties are transformed from positions
of weakness to recognition of a possibility of naltsatisfaction of interests and

settlement of the dispute (Bingham, 2004).

Moore (2003) notes that many governments and utigtits including the United Nations

have recognised that the costs of dealing with udesp within businesses, between
individuals, in the family, and even internatiogalising purely legal remedies only, are
simply too high. Financial costs, emotional costsd relational costs push the global
perspective and the local variance of the sameeonsediation as a major player within
societal development.

There are three types of Mediatory methods propdsedumeta (2000) that seem
practical for consideration, and Liebmann (2000)ppints these forms of mediation as
being able to transform various situations of denhflThe first arm of mediation is the
most common which is facilitative. In facilitativ@ediation, the mediator structures a

process to assist the parties in reaching a mytaalieeable resolution. The mediator
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uses guestions to bring out the parties pointsi@fvsearches for interests underneath
the positions taken by parties; and assists thigepan finding and analyzing options for

resolution. The facilitative mediator does not makeommendations to the parties; give
his or her own advice or opinion as to the outcafine case. The mediator is in charge

of the process, while the parties are in charge®@butcome. Zumeta’s (2000).

The Second type of mediation is the Evaluative atezh process which is usually
modelled on settlement conferences held by judgasevaluative mediator assists the
parties in reaching resolution by pointing out tweaknesses of their cases, and
predicting the legal likely result. In this stylecommendations to the parties can be
made, yet the decision is still in the hands of itidividuals. Evaluative mediators are
concerned with the legal rights of the partieseathan needs and interests, and evaluate
based on legal concepts of fairness. This form ediation is usually court oriented. The
third postulation of Zumeta (2000) is that of Tramsative mediation which is the
newest of the three. Transformative mediation Eedeon the values of empowerment of
each of the parties as much as possible, and rig@ghy each of the parties of the other
parties' needs, interests, values and points of.viehe potential for transformative
mediation is that any or all parties or their nelaships may be transformed during the

mediation.

The findings of the research by Umunadi (2011) aée that the mediation method can
serve as the best method of alternative disputdutsn. The study further found out
that mediation method was effective because it wartical oriented method which
accommodated different practical activities likexibility in dialogue, confidentiality,
privacy, neutrality, and reality test approach imspdte resolution. Ezeji (1993)
highlighted the point that mediators utterancesions, teaching methods, alternative
dispute resolution strategies, leadership stylesykedge of subject and skills in dispute
resolution are considered as important factorsrgaimplication for non violent method
of conflict resolution.

As part of a project on judicial reform, for exampGhana held its first mediation week

in 2003 in which about 300 cases pending in selectts in Accra were mediated over 5
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days. Kimberlee Kovach (2011) noted that the effwas a major success, with 90
percent of surveyed disputants expressing satisfaatith the mediation proceess stating
that they would recommend it to others.

The achievements of this initiative led to a follap ADR round in 2007 where 155

commercial and family cases from 10 District coumté\.ccra were mediated over 4 days.
Almost 100 cases were fully mediated or concludeddttlement agreements.Eighteen
cases reached partial agreement and were adjotonadater mediation attempt. A total

of 37 cases were returned to court.

The 2007 program was expanded through 2008 and2)860 cases in seven district courts in
Accra were mediated, with over 50 percent of theesacompletely settled. This demonstrated
both the scale and potential reduction in backleg ADR can generate. More than 40 district

courts in Ghana have since initiated court-conmteAleR programs.

In the ADR Center in the town of Ashaiman, for exden a group of five mediators
settled 476 of 493 cases considered between Jaandrjune 2011. By 2013, all district,
circuit, and high courts in Ghana will have funaiitg mediation programs, with a
projection of 10,000 case mediations annually—sicpmtly reducing the pressure on

Ghana’s court system.

As noted by Kimberlee Kovach (2011) Ghana'’s posigxperience with ADR greatly in-

fluenced the creation of the country’s landmark Al@Rislation in 2010—finalized after

nearly 10 years of consultations, consensus-bwgldiill drafting, and multiple changes
in government leadership and in the judiciary. AB& 798 is the most comprehensive
ADR legislation in Africa. Under Section 82 of thaw, mediation agreements are
recognized as binding and enforceable as courtnedds. The Ghana experience
provides potentially useful lessons for other Adnccountries contemplating ADR,

especially regarding the importance of gainingamdfi support and funding, establishing
relationships between mediators and traditionag¢fshio maximize the complementarity
of their efforts, and instituting the enforcealyildaf out-of-court settlements or mediation

agreements.
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Tosin Adejuwon(2009) writes that since the creatibrthe pioneering Lagos Multidoor
Courthouse and its ADR Center in 2002, disputingtigg now have the option of
choosing among court-connected alternative methmdssolve their disputes, including
the Lagos State Ministry of Justice’s Citizen Meidia Centers (CMC). Similar
multidoor courts and CMCs either currently existase emerging in a dozen other
locations in Nigeria, with an average of approxieha00 cases mediated monthly and
resolution or settlement rates ranging from 603@8rcent. This represents a significant
portion of caseloads in Nigeria where it is not suml for judges to add up to 50 new

cases to their docket each day.

Tosin Adejuwoii2009) also noted that in November 2009, in an effortlevate and ex-

pand the use of ADR as well as generate publiay aeducate the legal profession,
Lagos State held its first mediation week. Aboud b@edium-scale commercial disputes
were selected from the Lagos Island High Court dbekith the consent of disputants,
lawyers, and judges and scheduled for mediation Bways. Using lessons learned from
earlier experiences, nearly 60 percent of the ntiedis resulted in agreement. Over 98
percent of disputants surveyed expressed satsfagtith the process, and nearly 70
percent said they preferred mediation to couddtiion. Most of the participating lawyers
also found the process satisfactory and indicatat they would recommend it to their

clients.

2.2.2 Conciliation Dispute Resolution Mechanism

Conciliation is a process in which the parties tispute, with the assistance of a neutral
person, identify the disputed issues. Conciliat®rnhe process by which one or more
independent person(s) selected by the parties tagreement generally by mutual

consent, either at the time of making the agreeroesubsequently when a dispute has
arisen between them, to bring about a settlemerth@if dispute through consensus
between the parties by employing various persuasie other similar techniques

(Fisher, Ury and Patton, 1991). Conciliation is ragess similar to mediation but the

neutral third party takes a more interventionidé im bringing the two parties together.

In the event of the parties are unable to reachutually acceptable settlement, the
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conciliator issues a recommendation which is bigdin the parties unless it is rejected
by one of them (Fisher, Ury and Patton, 1991). While conciliator may have an
advisory role on the content of the dispute or ahécome of its resolution, it is not a
determinative role. A conciliator does not have plogver to impose a settlement. It is a

process of confidence and faith.

This is a voluntary and informal process by whitle tparties to a dispute reach a
mutually acceptable agreement. As the name imheparties seek out the best options
for each other which culminates in an agreementufbdi, 2011). At their option, the
process may be private. In this process, they mawyay not use counsels and there is no
limit to the argument, evidence and interests, Wwinnay be canvassed.

The conciliator will help you and the other partiesook at the strengths and weaknesses
of each other’s arguments. Usually, the conciliatkben expert on the subject of the
dispute and as a result, the conciliator may hawvadvisory role on the content of the
dispute or the outcome of its resolution, but nolegerminative one. Sometimes, and in
some systems it is also called mediation. There beayechnical or legal differences
between the two expressions, namely, conciliatiod mediation, but for the present
purpose the expression “conciliation’ is used tiereéo both the processes, namely, the
conciliation and mediation. Conciliation is an etfege means of alternative dispute
resolution and can be usefully deployed for botterimational as well as domestic

disputes, except that in the conciliation of areinational dispute certain facts assume

greater importance than they would in a domesticitiation Blakeet. al., 2011)

2.2.3 Negotiation Dispute Resolution Mechanism

Negotiation is a process in which two or more pg#nts attempt to reach a joint
decision on matters of common concern in situatiwhere they are in actual or potential
disagreement or conflict (Fisher, Ury and Patto@1)9 Negotiation is any form of
communication between two or more people for theppse of arriving at a mutually
agreeable solution. According to Fisher and Ur@1@® prostrates that negotiation is a
basic means of getting what you want from othdrs & back and forth communication

designed to reach an agreement. In Negotiatiepresentatives of disputing parties
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often called negotiators meet to work with or agaeach other for their own position or
pre-determined, desired outcome. Often formal natjoh proceedings take place
between groups of people rather than individuaits, the list of tactics that negotiators

may use is long and varied.

As noted by Umunadi (2011), negotiation is a kegrapch to the peaceful resolution of
dispute and conflicts that may arise between thtgsa It is also within the reach and
control of parties like communication and collalitma because there are no third parties
involved. Thus, negotiation is a direct procesdialogue and discussion taking place
between at least two parties who are faced witlorslict situation or dispute. Both
parties come to the realization that they have ablpm, and both are aware that by
talking to each other, they can find a solution thee problem. The benefits of
compromised solution, it is believed to outweigle tlosses arising from refusal to
negotiate (Umunadi, 2011). In negotiation, theresiine communication between two or
more people intended to gain understanding, toym®dgreement, to bargain between

individual involved in a conflict or dispute.

Negotiation typically takes place during the eatgges of conflict when communication
between parties is cordial and good or at the dalason point when communication has
been restored (Chikwe, 2011). There are two typesgotiation. We have the positional
negotiation and the collaborative negotiation. Tirst type of negotiation is based on the
aggressive pursuit of interest by parties, andyjscally adversarial and competitive.
Parties make demands that are inconsiderate ohtéeest and needs of others, and this
makes it difficult for this interest to be met. #&s may also perceive themselves to be in
competition. The desire will be to win, insteadwadrking towards a mutually beneficial
outcome. Thus, the demands of one party can beontetto the detriment of the other.
Parties tend to stubbornly adhere to their posstiand one side seems to dominate the
negotiation. It can break down easily (Chikwe, 2011

Fisher and Ury (2011) identify negotiation as thestmused form of dispute resolution

because of its vast applicability within the homme &ommunity. In a negotiation the
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disputants may represent themselves or they maggresented by agents and whatever
the case, whether they are represented or notsespedl, they have control over the
negotiation process. Even though negotiations cantilme consuming and mentally
taxing, they are usually most fruitful in the efak, there is the likelihood of a win- win
situation, where both parties leave the table widmething better than what they came
with (Mnookin et al, 2000).

2.2.4 Arbitration Dispute Resolution Mechanism

Arbitration is an adjudicative dispute resolutiorogess. It is based on an agreement
between the parties to refer a dispute or diffeedpetween them to impartial arbitrators
for a decision” (Blakeet. al., 2011). It is the reference of a dispute or diffee between
not less than two parties for determination, dftesring both sides in a judicial manner,
by a person or persons other than a court of canpgirisdiction. Arbitration is a long-
established procedure in which a dispute is subthithy agreement of the parties, to one
or more impartial and independent arbitrators whakena binding and enforceable
decision on the dispute. Arbitration is a voluntamgthod of ADR, which is applied to
both domestic and international contracts and isnded on the present or future
agreement of the parties to submit any dispute émtwthem to arbitration. Parties to a
contract can choose to resolve any dispute whigesabetween them without reference
to the regular courts.

In arbitration, disputes are resolved, where pdssily documents-only, so that one does
not face the upheaval of attending court, nor thess of giving evidence in front of a
judge, the press, and the other party in a cowmrolf a hearing is required for the
arbitration, or you are involved in mediation (irhieh case a mediation hearing is
usually essential), the parties and the neutraeagn a venue and time as convenient as
possible to all concerned. The process is alwaysivate which means that any sensitive
knowledge (information) and individual reputati@preserved.

The most unique characteristic about arbitratiothest it is built on the basis of an

acceptance and agreement of all the parties inafesey disagreement among them.
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Arbitration is an informal process which proceedsai manner conforming to justice,
equity and good conscience, unlike courts of lavictvlare put into a straight jacket of
fixed procedure and rules of evidence.

Arbitration in Kenya is governed by the Arbitratidiet No. 4 of 1995 and the rules made
therein, as well as Order 46 of the new Civil Pchwe Rules, 2010. The Chartered
Institute of Arbitrators Kenya Branch, establishied 1984, promotes and facilitates
determination of disputes by Arbitration and otHerms of Alternative Dispute
Resolution (ADR)ADR can contribute to building affieetive dispute settlement system
and bridge the gap between the formal legal sysiath traditional modes of African
justice. The institutionalization of ADR in Africalegal systems should also bolster
security and development. While some conflict isvitable in any society, its effective
resolution directly hinges on the availability ofisted processes and skilled personnel.
ADR is a practical tool to foster peace buildingdaronflict resolution at both the
interpersonal and community levels. By reducingfféction with the lack of access to
justice—and the perceived need for disputants ke jastice into their own hands—the
potential for violence and rebellion is reduced.d2we (2011).

ADR is also a potentially valuable mechanism fabgization and state building efforts.
From land disputes in Liberia, to reconciliation @dte d’lvoire, and competition for

resources aggravated by widespread displacemehfrica’s Great Lakes region, ADR

can deliver quick (though not immediate) reliefdome recurrent conflict triggers in
fragile contexts, while more complex and long-tgundicial sector restructuring and
capacity-building unfolds. In the newly emergingtst of South Sudan, for instance,
studies of inter communal disputes found that c¢ctnflg parties sought an “organic
mechanism for the court members to advise one anathd improve their capacity to
handle changing and interethnic cases, rather thegessarily to produce binding
agreements or fixed definitions of law.”

Uwazie (2011) suggests that National and local gowents and international partners
should invest in training and infrastructural suppmr ADR networks comprised of

mediators and advocates who can continually advhasepractices. In addition to legal

professionals, capacity-building efforts shouldlue training of local and religious
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leaders, traditional authorities, election offisiapolice and security personnel, human
rights organizations, public complaints bureausoffices of ombudsmen, and women
and youth leaders. This would increase the coumrgnflict mitigation and prevention
capacity as well as reduce the number of casesbilvaten court dockets. Particular
emphasis should be given to supporting ADR netwankéfrica’s conflict-prone and

post conflict countries and communities.

2.3 Theoritical framework

Various theorists have come up with theories oputesresolution. The theories adopted
by this study include theory of process pluralisheory of conflict and General Theory
on Conflicts and Disputes. Theory of process pismalpoints out that different kinds of
matters may require different kinds of proceduneways of dealing with the underlying
conflict (Ralf, 1958) theory of conflict attempts tinderstand the different sources of
conflict, the dynamics of how conflict developsca@sates or declines, and how conflict
can be managed, reduced or resolved. Conflict yhéoes to explain the types of
conflicts that exist and whether they are prodectiv destructive and then goes on to
attempt to explain the ways in which conflict preds or is structured and how it can be
managed or resolved. The General Theory on Cosfiind Disputes assigns disputes to
transitional and mature democracies and confletauthoritarian regimes (Otomar and
Wehr, 2001). The First Premise of the General Thé®ithat there are no conflicts in
democratic society, only disputes. The Second Rens that in authoritarian regimes
there are only conflicts and politicized systemsseftlement, not disputes. The Third
Premise is that in international relations, natiostates can transform conflicts into
disputes. Conflicts are those issues that lackg#irgate, reliable, transparent, non-
arbitrary forum for the peaceful settlement of eliéfinces (Otomar and Wehr, 2001).
Disputes, conversely, are pre described as haeoggnized forums for their expression
and resolution that meet the above criteria. Intslonflicts lack a viable containe” for
the routine management of differences. A maturerithef dispute-resolution must
encompass all institutions and processes - whétgat or non legal, formal or informal,
contemporary or customary - to further the endetfliag disputes by smoothing away

discords.
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2.4 Conceptual framework

Mediation dispute
resolution mechanism
» Use of neutral third parties

 Amicable agreementg
reached

e Voluntary, consentual &
flexible processes.

Conciliation dispute
resolution mechanism

Moderating Variables

Level of acceptability of the
process conflict resolution

Leader's knowledge of
mediation, negotiation
arbitration and conciliation
processes

Frequency of use of ADRH
Mechanisms

» Use of neutral third parties

* Help to parties to look a
strengths and weakness
of thier case

Negotiation disputs
resolution mechanism
 Communication aimed a
gaining understanding an
producing agreement.
 Self represention ol
representation by counsel.

L

Arbitration dispute

resolution mechanism

» Use of neutral third parties

e Process is private

e Arbitrators command alof
of respect in the community
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Sustainable conflict
resolution
* No more tention
> among community
*« No more
intercommunity
violence

Dependent variable

The culture of the
conflicting parties

The state of mind of thd
parties at the specifi¢
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CHAPTER THREE
RESEARCH METHODOLOGY
3.1 Introduction
This chapter presents the research methodologywimused in the study. It presents the
methodology used in the study, the target populatisample size and sampling
procedures, data collection instruments and praesduwdata analysis techniques and

ethical considerations.

3.2 Research Design

This study adopted a descriptive research designnéed by Cooper and Schindler
(2000) descriptive reserch design are concerneth \addressing the particular
characteristics of a specific population of sulgeetther at a fixed point in time or at
varying times for comparative purposes. As noted Gy and Johnson (2002),
descriptive research design describes charactsristissociated with the subject
population. By using descriptive resesrch dediga study was able to establish the how

of the phenomenon under investigation.

3.3 Target Population

Target population is a well defined or specified ¢ people, group of things,
households, firms, services, elements or eventghwhre being investigated (Ngechu,
2004). It is the specific population about whicfonmation is to be collected from. The
target population of this study comprised of thepdie resolution leaders in Bungoma
county.These are Members of County Assembly (MC#jgious leaders,County
Commissioners,local chiefs and their assistantagel and clan elders,representatives of
aid agencies,representatives of civil society gspupmen leaders and leaders of the

youth. These leaders were selected because abthahey play in dispute resolution.

3.4 Sample Size and Sampling Procedure

In any scientific study, the sample size and samyghrocedures must be known.
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3.4.1 Sample Size

According to Mugenda and Mugenda (1999), a sangpke sub-set of a population. It is
the part of the target population. The study gdebb@ representative sample of 90 from
the target population. Use of a sample enablessthdy to save cost and time.
According to Pamela L.A & Robert B.S (1995) expeced researchers regard a sample
of 100 respondents as the minimum sample size 888 &s the maximum sample size
for large populations.They note that it is seldoptessary to sample more than 10
percent of the population to obtain adequate cenfid.

Sampling is a process of selecting subjects orscasde included in the study of the
representative of the target population. NgechuO42Qunderscores the importance of
selecting a representative sample through maksayeling frame. This study made use

of a sample so as to save cost and time.

3.4.2 Sampling Procedure

Mugenda and Mugenda (2003) defines sampling apribeess of selecting subjects or
cases to be included in the study of the represeataf the target population. The study
used purposive sampling and simple random sampiirsglect a sample from the target
population. Purposive sampling is a method in whetbments are chosen based on
purpose of the study.In this study purposive samgplivas used to pick three Sub-
Counties namely; Webuye, Cheptais and Lwandangalme they are conflict flash
points. Simple random was used to randomly sant@ddaders in each of the selected
Divisions. According to Mugenda and Mugenda (20@3nple random sampling is a
sampling technique designed to ensure that evdtyotia population has equal chances
of being selected in the population. By use ofpdenrandom sampling in this study, a

representative sample was obtained.

3.5 Data Collection Instrument
The data collection instruments that were usedhia study are questionnaires and
checklist of specific questions that were posellelp informants. As noted by Mugenda

and Mugenda(1999), questionaires are appropriteider when the target population is
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educated and knowledgeble. The questionaires wereea for data collection in this
study since the population of the study is welladad and also the questionaires save on
cost and time. The questionnaire designed in tiidyscomprises of two sections. The
first part includes the demographic characteristjgestions designed to determine the
profile of the respondents while part two dealshwihe identified factors. The
guestionnaire has both open and close ended gogsiibe closed ended questions make
use of a five point Likert scale where respondevese required to fill according to their
level of agreement with the statements. The unstred questions were used to
encourage the respondents to give an in-depth mespehere close ended questions are

limiting.

3.5.1 Pilot Testing of the Instruments

According to Ngechu (2004), pilot testing of thesegarch instruments is a small-scale
research project that collects data from resposdeintilar to those that will be used in
the full study. It serves as a guide to examineifipeaspects of the research to see if
selected procedures will actually work as intend&sl.noted by Ngechu (2004) pilot
study is critical in improving the research instents. From the results of the pilot study,
improvements can be made. A pilot study was comdudb test for clarity and
understanding of questions and also to find outtldrethe questions yield the answers
expected. The researcher selected a pilot grougp ohdividuals from the target

population.

3.6 Validity of the Instrument

Validity is the degree by which the sample of i&=is represents the content the test is
designed to measure (Berg and Gall, 1989). Incrald¢est the validity of the research
instruments, the researcher conducted a pilot sflidy study used both face and content
validity to ascertain the validity of the questiames. Content validity was employed by
this study as a measure of the degree to whichadditected using a particular instrument
represents a specific domain or content of a pdaticconcept. Mugenda and Mugenda
(1999) contend that the usual procedure in asspdsencontent validity of a measure is

to use a professional or expert in a particuladfi€ace validity is actually validity at
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face value. As a check on face validity, test/syntems were sent to the pilot group to
obtain suggestions for modification (Lacity andskm 1994). Content validity draws an
inference from test scores to a large domain omstesimilar to those on the
test(Polkinghorne, 1988).

3.7 Reliability of The Instrument

Reliability refers to the consistency of measuren{dlyechu, 2004). The aim of testing
the realiability of the research instruments wasdoect inconsistencies arising from the
instruments, which ensures that they measure ghaténded. Reliability was assessed
using the split half reliability method. Relialyliis said to be stable if it gives consistent
results with repeated measurements of the sametobjth the same instrument. The
degree of stability is determined by comparingréslts of repeated measurements.

The split half method involves scoring two-halvés dest separately for each person and
then calculating a correlation coefficient for titveo sets of scores. The researcher split
the instrument into two halfs.

The researcher got a coefficient of 0.70 whiatplies that there is a high degree of data
reliability.

3.8 Data Collection Procedures

The researcher first sought written approval from Mational Council of Sciences before
proceeding to conduct this study.This study codldcjuantitative data using a self-
administered questionnaire and interview schedlifesquestionaires were done through
drop and pick later method where the researchérattetl the questionnaires in person at
the respondents’ places of work. However, whemoved difficult for the respondents
to complete the questionnaire immediately, theaedeer left the questionnaires with the
respondents and picked them up on a later date.dfd and pick later method was
selected because it enables the study to readigahamber of subjects who are able to
read and write independently. The interviews wenedccted for respondents who were
too busy to fill the questionaire and thus the aedeer planned the interviews while

alighning them to the work schedule of the respaisie
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3.8.1 Data Analysis Techniques

Kothari (2004) views data analysis as the wholegse, which starts immediately after
data collection and ends at the point of interpi@aand processing of results. The
guantitative data collected using questionnairesiaterview schedules will be inspected
for completeness, and analysed using Statidfiaakage for Social Sciences (SPSS v.

21.0). The results will be presented in form ole¢akand graphs.
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3.9 Operational Definition of the Variables

Research Type of | Indicator | How to | Data Level of | Approach | Types of | Level of
objective variable Measure the| collection Scale of Analysis | Analysi
indicator Methods Analysis S
To determing Independ| Mediation | Leaders Questionnaire| Nominal | Qualitativ | Non- Descriptiv
the influence ent Dispute knowledge on s, interviews | Ordinal | e Parametri| e
of mediation| variable | Resolution| mediation Observation Quantitati | ¢
dispute Mechanis | process ve
resolution ms
mechanism or Frequency of
sustainable use of the
conflict mediation
resolution in
Bungoma Level of
Acceptability
of the process$
by disputed
groups
To establish Independ| Conciliatio | Leaders Questionnaire| Nominal | Qualitativ | Non- Descriptiv
the effect of| ent n Dispute | knowledge on s, interviews | Ordinal | e Parametri| e
conciliation variable | Resolution| Conciliation Observation Quantitati | ¢
dispute Mechanis | process ve
resolution ms
mechanism or Frequency of
sustainable use of the
conflict Conciliation
resolution in
Bungoma Level of

Acceptability
of the process$
by disputed
groups
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To assess th| Independ| Negotiatio | Leaders Questionnaire| Nominal | Qualitativ | Non- Descriptiv
effect of | ent n Dispute | knowledge on s, interviews | Ordinal | e Parametri| e
negotiation variable | Resolution| Negotiation Observation Quantitati | c
dispute Mechanis | process ve
resolution ms
mechanism or Frequency of
sustainable use of the
conflict Negotiation
resolution in
Bungoma Level of
Acceptability
of the process$
by disputed
groups
To find out the| Independ| Arbitration | Leaders Questionnaire| Nominal | Qualitativ | Non Descriptiv
influence  of| ent Dispute knowledge on s, interviews | Ordinal | e Parametri| e
arbitration variable | Resolution| Arbitration Observation Quantitati | c
dispute Mechanis ve
resolution m Frequency of
mechanism or use of the
sustainable Arbitration
conflict
resolution in Level of
Bungoma Acceptability
County of the process$
by disputed
groups
Depende| Sustainabl| Frequency of Questionnaire| Nominal | Qualitativ | Non- Descriptiv
nt e conflict | occurences of s, interviews | Ordinal | e Parametri| e
variable | resolution | desputes after Observation Quantitati | c
resolution ve Parametri
c

Contentment of
parties in
disolution

3.10 Ethical Considerations

Cooper & Schindler (2003) gives the goals of etlcsesearch as to ensure that no one

is harmed or suffer adverse consequences from robsesctivities. The researcher

ensured that the questionnaires and interview sgbgdwere non-invasive and the

information gathered would solely be for academizppses and not for any other
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purpose.To guarantee that ethics would be obsetvgdg this study,the researcher was
issued with a transmittal letter from the universiitarating the fact that confidentiality

and privacy would be observed during the studytaatithe data collected would only be

for academic purposes.
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CHAPTER FOUR
DATA ANALYSIS,PRESENTATION,DISCUSSION AND INTERPRET ATION

4.1 Introduction.
This chapter focusses on the questionaire retusmdemographic ionformation of the
respondents,data presentation ,interpretation @&uligsion of findings.The presentation

was done based on the research questions.

4.2 Questionaire return rate

This refers to the proportion of the sample thatigipated in the survey as intended in
all the research procedures. Out of 90 questiomi@dministered to 90 leaders in three
sub counties of the larger Bungoma County,85 wet@rmed making questionaire return
rate to be 94%.

4.3 Demographic information of the respondents
This chapter addresses itself to the demograpliarnmation of the respondents who

constitute the leaders in Bungoma County.

4.3.1Age of the respondents
This study sought information from male and fermebaers of diverse age groups.This
was aimed at ensuring that all leaders regardliegse@ge participated in the study.

Table 4.3.1 showing age of the respondents

Frequency Percent
25-35 6 6.7
35-45 26 28.9
45-55 36 40.0
55-65 21 23.3
65 and older 1 11
Total 90 100.0
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The Table shows that 40% of the respondents wezd hgtween 46-55 years and that
those aged between 36-45 years accounted for 28fQ%ose interviewed.Those aged
between 26-35 years accounted for 6.7% while theseeen 56-65 years stood at 23.3%
The leaders who indicated that they were 65 yeadsabove stood at 1.1% of the entire
sample.

In terms of gender,86.7% of the interviewed werenmadile 13.3% were women.In
Luhya ,Teso and Saboat cultures women have not besmhily accepted as capable
leaders and have therefore been largely excluaed §rass root leadership.Most village
and clan elders are men hence the small numbepwfen respondents.lt is vital to note
that the 2010 constitution gives both men and woetal opportunity in all spheres of
social,political and economic being of our countherefore nobody should be
discriminated or denied leadership opportunitiesctount of their gender. Women must
rise to challenge these dicriminatory tendencias @ay an active role in the leadership
of their communities.

Table 4.3.2 showing gender of the respondents

Frequency Percent
Male 78 86.7
Valid Female 12 13.3
Total 90 100.0

4.3.3 Marital status of the respondents
The respondents were asked to indicate their nhatdtus,this was aimed at establishing
wether marital status has a bearing on whethemdainidual is given leadership roles or

not including conflict resolution.
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Table 4.3.3 showing marital status of the respondés

Frequency Percent
Married 86 95.6
Valid Single 4 4.4
Total 90 100.0

This study indicates that 95.6% the respondergsnaarried while a mere 4.4% are
single an indication that the local communitiecplaalue on family life and thus require
their leaders to be marry before taking on leadpnsgdies.This however, needs to change

so that leadership is not pegged on marital stétus.dicriminatory and unconstitutional

4.3.4 Education level of the respondents
The respondents were asked to indicate their le¥eéducation,this was aimed at
establishing wether education is a factor that éisdpeople from executing their

leadership responsibilities including conflict regmn.

Table 4.3.4 showing the level of education of th@spondents

Frequency Percent
.00 1 1.1
Primary 3 3.3
Valid Secondary 43 47.8
Tertiary 33 36.7
University 10 111
Total 90 100.0

This study indicates that literacy levels amongléra in Bungoma County is high with
47.8% of the sampled leaders having attained secgnelducation,36.7% had gone

through tertiary institutions while holders of uergity degrees stood at 11.1%. This
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therefore shows that the leaders have the reqeiditeation and capacity to execute their

functions including conflict resolution.

4.3.5 Born and raised in the area or emigrated intthe area of jurisdiction

The question on whether the leaders were born a@sdd in their area of jurisdiction or
they imigrated in to the area was also posed toréspondents. This was aimed at
ensuring that the respondents understand the laegamork in and the conflict issues at
hand.

77.8% of the respondents said they were born aisgd in their areas of jurisdiction.
15.6% of the respondents migrated into their curae@as of residence while 2.2% of the
sampled respondents were born in their areas wlerese but were raised elsewhere.This
is a clear indication that most of the sampled ¢éesaknow their areas well and have a

grasp of the issues that cause conflict.

4.4 Time lived in the area

From the study it was also established that 80%h@fespondentfave lived in the
areas of jurisdiction all their lives while 11.1%dicated that they had lived in tr
areas of residence for Ten years omren©Only 7.8% of the responding leaders
they had lived in their areas for more less thae fiears. The length time lived in a
has a bearing on a person’s understanding of sbttie¢ area and its people but .

the issues affecting them.

4.4.1 Work in the public sector

This question was posed to respondents with a teegstablish whether or not they had
worked in the public sector as government emplafeg®rience in the public sector
especially in volatile areas gives an officer oppoity to handle and manage conflict. It
affords such officers an opportunity to understacohflict resolution including
alternative dispute resolution mechanisms.This eepee works to equip the officers

with knowledge and skills in the execution of theisponsibilities to the public.
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As shown in Table 4.4.1, 50% of the respondentsrtegd that they have never worked in
the public sector as government employees whild%44eported to have worked in the
public sector. The 50% however explained that treyvillage and clan elders who work
alongside public servants especially chiefs andnBoGommissioners. Five respondents

did not answer this question.

Table 4.4.1 Showing whether or not leader had woed in public service

Frequency Percent
.00 3 3.3
Yes 40 44.4
Valid No 45 50.0
7.00 2 2.2
Total 90 100.0

4.4.2 Dominant tribes

The dominant tribes in Bungoma Countyy are the Bukand the Sabaot accounting for
70% and 24% of the County population respectivVélg. Kikuyu,Teso, Tachoni and other
tribes account for only 6% of the County populafidns percentages explain the
antagonism between the Bukusu and Saboat over Jdistkibution of jobs and
development resources.

In Lwandanyi and Cheptais Sub-Counties,this canficpronounced because of these
two dominant tribes.The Saboats mainly inhabit @reeptais area and the greater Mt.
Elgon .The Saboat accuse the Bukusu of dominatiagn tby taking most of the political
and state leadership positions because of thegrguppopulation numbers. This fights
led to the creation of Mt. Elgon constituency satththe Sabaots can have their own
member of parliament to champion their grievances.

The Bukusu on the other hand accuse the Sabaotll@fiating themselves and

identifying with the Kalenjin in the Rift Valley &ct that was always visible during
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elections where the Saboat voted to support theideetial candidate fronted by the
Kalenjin community.

4.4.3 Intermarriage

Table 4.4.3 showing intermarriage among communities

Frequency Percent
.00 2 2.2
Valid Yes 85 94.4
No 3 3.3
Total 90 100.0

Communities in Bungoma County intermarry freely.494 of the sampled respondents
indicated that there’s free intermarriage amonkesiresiding in their Sub-Counties.A
negligible 3.3% responded to the contrary.Howewbkis has done little to prevent
conflict over land resource allocation in the Cquauh indication that there is significant

political undertones in the conflicts.

4.4.4 Inter community conflicts.

37.8% of the respondents indicated that confliosthy occurs between the Bvukusu and
the Sabaot while 2.2% said the conflict they havmmegsed is between the varrious
Sabaot clans.23.3% indicated that there is coriflttveen the Bukusu and the Tachoni
mainly in Webuye Sub-County.The conflict betweea Bukusu and the Sabaot mainly
occurs in Cheptais and Lwandanyi Sub-Counties.iBhé® because the two communities
have historically occupied these area but the Saba@ve mostly occupied the upper

areas of mount Elgon.
The conflicts mainly revolve around land and disition of resources including state
jobs. From my discussions with area residents ierged that the fight between the

Bukusu and Sabaots over land is historical in matihe sabaots were not farmers but
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hunters and gatherers mainly leaving in caves énettpansive mt. Elgon area while the
Bukusu have always been a farming community. After departure of white settler
farmers from the high potential areas of the mauritae Sabaots laid claim to the land

sparking of a violent conflict with the Bukusu comnnity.

Government failure to address land problems inatle@ and political interference in the
process also led to fighting between various Sabkwis.The Moi government issued
land to some clans while others were left out ef shheme.This fueled conflict.It is also
notable that many Sabaots were evicted from theEfgon forest rendering many as
squarters.This also fueled the conflict and ledht formation of the infamous Sabaot
land defence force(SLDF) by disgrantled clans gitfifor their rights.The S.L.D.F may
have been crushed by brute military force but #redlgrievances still exist and remain

unaddressed.

Despite the violent conflict in Mt. Elgon pittindpé various Sabaot clans against each
other being highlighted in the media and the swaftl brutal government response,it is
important to note that the Sabaot speak one lamgaagl have historically lived in

peace.This is why only 2.2% of the respondentsligigted this conflit.

In this study, 23.3% of the respondents indicatest there’'s a conflict between the
Bukusu and the Tachoni communities mainly in Web8wd- County.My interactions

with the local communities in Webuye revealed I@tgnding rivalry between the two

communities dating to pre-colonial times. The TagHwave always accused the Bukusu
of deliberate attempts to dominate and lock thebobpolitical leadership.

To reinforce this fact Tachoni clan elders pointthe fact that during colonial times a
Bukusu chief was imposed on them and this dominatwas continued after
independence when the Bukusu always grabbed thg ophrliamentary position
available because of their superior numbers. Thédras have since felt marginalised.To
express their disatisfaction,the Tachoni have adasponsered and voted for one of their

own in every election. This injustice has sincerbaddressed following the creation of
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of Webuye North Constituency following the revisiofh constituency boundaries in
Kenya just before the 2013 general election thdt te the splitting of the former
Webuye constituency.

4.4.5 Leadership position currently held

Village elders ,clan elders and religious leadezatdred prominently in this study
because they are readily available and intimatetjetstand the issues that cause conflict
in their communities. Village elders ,for examplaypa crucial role in providing linkage
between the community and government structuresveds as actively participate in
addressing conflict.

Political leaders such as members of parliament Medhbers of County Assembly
though crucial in conflict issues were unavailabhel efforts to reach them were futile
because of their busy schedule.

Table 4.4.5 Leadership position currently held

Frequency Percent

.00 13 14.4
clan elder 15 16.7
village elder 23 25.6
county commissioner 3 3.3
Member of county assembly 6 6.7
Civil Society representative 8 8.9
Aid agency representative 2 2.2
Religious leader 11 12.2
Youth Leader 2 2.2
County Rep 3 3.3
14.00 1 1.1
27.00 1 11
28.00 1 1.1
57.00 1 1.1
Total 90 100.0
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The study also sought to find out how long the égachad served in a bid to establish
their understanding of local issues and conflichatyics in their areas. 40% of the
leaders indicated that they had served for maae 5 years while 20% and 30% of the
leaders have been in service for 15 years and afs yespectively.lt is clear that the
leaders have a clear understanding of the condigttes in their areas of jurisdiction by

virtue of length of service.

4.4.6 Frequency of conflict

Table 4.4.6 showing frequency of conflict

Frequency Percent
.00 3 3.3
Fairly frequent 14 15.6
Valid Not frequent 30 33.3
Very Frequent 2 2.2
After every elector:
eycle 41 45.6
Total 90 100.0

The study also sought to establish the frequen@pofiicts and as shown in Table 4.4.6,
45.6% of the respondents reported that confligseaafter every electoral cyle. 33.3% of
the respondents said the conflicts though presentat frequent while 15.6% of the
sampled leaders said the conflicts are fairly deeg. In Kenya,elections are always
associated with violence and it is not surprisingt 45.6% of the sampled leaders in
Bungoma County said the conflicts arise during aftér elections. Politicians use
violence to influence the outcome of elections.

The frequency of conflict especially around elettione is an indication that politics is a
major factor in the triggering of conflict in theoGnty.Politicians take advantage of

community grievances concerning land and distrdyutof development resources to
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whip up emotions and even sponsor violence fosgual gain.In my discussion with
leaders in the sampled sub- Counties it emergedptia to elections the Sabaot leaders
in mt Elgon cause tension to trigger mass exodubeBukusu so that they do not vote
and tilt scales in favour of particular candidates.

4.5 Mediation
Tablee 4.5 showing utilization of mediation
Frequency Percent
Yes 86 95.6
Valid No 2 2.2
4.00 2 2.2
Total 90 100.0

As indicated in Table 4.5, it is clear that mediathas been embraced by leaders in their
conflict resolution efforts in Bungoma County.Thss because 95.6% of the sampled
leaders indicated that they assist parties involvedlisputes to voluntarilly reach a
mutually acceptable settlement on the issues utksThey also reported to using their
influence to secure amicable agreement among @isfmutThis is crucial for sustainable
peace because each of the parties leaves satiiedthe outcome of the mediation
process.

The sharing of political leadership positions,ploaunty jobs and development resources
is bound to create tension and as such the leattersmted that round table discussions
among leaders from rival communities and campsoaganized and led by respected
neutral third parties who lead the groups towanmscable agreements. It was claimed
during my discussions with varrious sampled leadbet such meetings were held
between the Bukusu and the Sabaot political leadbeye an agreement was struck to
have the Bukusu take the gubernatorial seat whdestbaot take the deputy governor’s
position. The leaders said this is what avertedmflict between the Bukusu and the

Sabaot in the last election.It is important to nibi@ Hon. Kenneth Lusaka the governor
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of Bungoma County comes from the Bukusu communitylevhis deputy is from the
Sabaot community.

4.5.1 How leaders use mediation to resolve conflect

Table 4.5.1 showing how leaders use mediation tos@ve conflicts

Frequency Percent
.00 1 1.1
, Yes 82 91.1
Valid
No 4 4.4
3.00 2 2.2
23.00 1 1.1
Total 90 100.0

As shown in Table 4.5.1, 91.1% of the respondesd&d that in their use of mediation,
the process is sometimes private but is mostly @enfpublic and structured form of
negotiation assisted by a third party that is atlgi non-binding but if a settlement is
reached the neutral third party can draw up anemgeat that can then become a legally
binding contract.

4.4% of the respondents said that in handling despusing mediation, the process is an
open/public and unstructured form of negotiatiosisied by a third party that is initially
non-binding but if a settlement is reached the naéuthird party can draw up an
agreement that can then become a legally bindingract.

Another 1.1% of the respondents on the other desdriheir mediation process as a
private and structured form of negotiation assidigd third party that is initially non-
binding but If a settlement is reached the neutraitl party can draw up an agreement
that can then become a legally binding contract

The analysis above indicates that more leaders aal@aced mediation processes that
are public and structured as well as the use dfralethhird parties that command respect
from parties to the dispute. It is vital that adiaor be neutral and objective for
sustainable conflict resolution. Sharing of poéticpower, land and development

resources are emotive issues and must be handtbdcaie to avoid a recurrence of
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conflict that mostly turns violent when poorly hdedl In Bungoma County, i was
informed that once such agreements are securediitimbent on the parties to jointly

market the agreements to their communities anceprainity for the agreements to hold.

4.5.2 Mediation processes kept private and confidéal

Table 4.5.2 showing whether or not mediation prosses are kept private and

confidential
Frequency Percent
.00 2 2.2
~ Yes 70 77.8

Valid
NO 15 16.7
3.00 3 3.3
Total 90 100.0

77.8% of the respondents reported that whilegusnediation to resolve conflict they
keep the process private and confidential whil&%6Greported to keeping the processes
open to all. Some respondents did not answer thestgpn. This question was posed to
the respondents to test their grasp of the medigtimcess and to find out how the
leaders in Bungoma County use mediation in resgleonflict.

Those leaders who keep the mediation processeat@rand confidential intimated that
this is done to keep the acrimony of negotiationsajd the public and only open up the
process once an agreement has been struck. T¢pagdathat land issues and sharing of
political power are sensitive issues that take titmeresolve and therefore must be
discussed in privacy where negotiators are encedrég be open and candid with each
other regarding the sticky issues. Many times tla@eestalemates and hurdles that will
only be broken with sober discourse which is onbggible in an environment that is

without pressure.

The study also established that 94.% of the sadnigladers keep mediation processes

voluntary,consensual and flexible while 6% saidytdent. This question was aimed at
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establishing whether or not the leaders understhedvitality of free will,voluntary
participation and flexibility in mediation processe

For any mediation process to succeed the parties moluntarily participate without
undue influence or pressure.The process should lasdlexible and must adapt to
changing circumstances and realities.

4.5.3 The focus of mediation processes

Table 4.5.3 showing the focus of mediation processe

Frequency Percent
Yes 82 91.1
No 8 8.9
Total 90 100.0

Table 4.5.4 shows that 91% of the sampled respusdesnsure that the mediation
processes focus on interests and needs of théegparnt conflict rather than the
personalities behind the issues.9% of the samgadeks think the personalities behind
the issues should not be ignored.

This question was also designed to test understgnafi the mediation process by the
concerned leaders.91% of the respondents saidstinvportant that the interests and
needs of the parties be given adequate attentienfhley said is important because
personalities come and go but issues if not adddebave the tendency to escalate into

violent conflict.

The sharing of political power,land and developm@&sburces among communities are
sticky issues in Bungoma County and it is vitalk tiés issues are addressed regardless of
the personalities championing them. During my witgaws with various leaders in the
County i learnt that there is a simmering confligth regard to the sharing of executive

positions in the County government.
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The Bukusu clans in Kanduyi,Bungoma South and Web8yb-Counties accuse the
governor and his deputy of appointing people frommikli and Mt. Elgon Sub- Counties
to the plum positions while sidelining the othegas.This conflict has since been taken to
court and it is notable that the High court sittimgBungoma recently nullified the
appointments. The governor of Bungoma County hasesappealed against that decision
but it is yet to be resolved.

4.5.4 The third party aids communication between ta parties

Table 4.5.4 Showing whether or not third parties al communication between

disputants
Frequency Percent
.00 2 2.2
Valid Yes 86 95.6
No 2 2.2
Total 90 100.0

Table 4.5.4 shows that 95.6% of the samplegomdents indicated that in the
discharge of their conflict resolution duties thallfully aid communication between
the conflicting parties. It is important that commzation between the parties be done in
such a way that it enhances understanding of eihenrsd point of view.Mediators have a
responsibility to ensure that parties bring outirthesues clearly so that they can be
addressed and this helps move the parties towasdkion.

This question was designed to gauge the understgnali the nitty gritties of the
mediation process and its use by the leaders in ¢beflict resolution duties.The high
percentage of respondents affirming the aidingoofimunication between the parties in a
mediation process is an indicator of not only thderstanding but also of the practice of

this important aspect of mediation.
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4.5.5 Third parties support parties negotiate optias to meet their interests while
preserving and repairing their relationship.

Most of the respondents(96%) interviewed for thtsidg felt that for mediation
processess to succeed,it is important for neutral parties taking charge of the process
to support conflicting parties negotiate optionat tmeet their interests while at the same
time repairing their relationship.

The communities living in the County need each offioe prosperity. Their lives are
intertwined and depended on one another.The contimsinshare schools,markets,
Banks,roads,health facilities and even human ressurlt also emerged that there are
kinship ties across communities because of intetage. There are many Bukusu
women married to Sabaots and vice versa.This cstal® for the Bukusu andd the Teso
as well as the Bukusu and the Tachoni.

The leaders interviewed said that whenever cosflatcur they always take time to
remind the parties that they are brothers who eaet other in the long term and should

therefore have foresight in their agreements.

4.5.6 Provision of expert advise/opinion on the miés of the dispute by neutral
third party

This study revealed that 93% of the respondentsigecexpert opinion on the merits of
the dispute in question while 4% of the respondsatd they dont,3% of the respondents
skipped this question. Further probing of the leadeho provide expert opinions on
disputes showed that these was only applicablesmeis concerning land. They said they
understand land issues deeply because most of #nenocals who sit on local land
control boards in their respective sub- Counties. Tuestion was also designed to test

the understanding and use of mediation by the leecalers.
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Table 4.5.6 showing provision of expert advise/apion on the merits of the dispute

by neutral third party

Frequency Percent
.00 2 2.2
Yes 84 93.3
No 4 4.4
Total 90 100.0

The study also revealed that 98% of the resposdessist parties in conflict to know the
strengths and weaknesses of their case by provitlem with an assessment ,prediction
and direction concerning the issues in disputes ey said is important in speedying up
the process so as to arrive at amicable solutidhg high number of respondents
agreeing with such assessment, prediction andtdireconcerning sticky issues is an

indicator of use and understanding of mediation.

4.5.7 Neutral third party role in empowering the paties to control the dispute
resolution process.
Table 4.5.7 Showing neutral third party role in emmwering the parties to control

the dispute resolution process.

Frequency Percent
.00 1 1.1
Yes 84 93.3
No 5 5.6
Total 90 100.0

As indicated in table 4.5.8, 93% of the samplespoadents reported that in the course

of their conflict resolution duties,they empowee tparties in conflict to control all the
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aspects of the dispute resolution process,includietping the parties clarify their

interests,goal and choices.Only 6% of the sampmspandents thought otherwise. Those
who go out of their way to help parties clarify ithgoals and interests said they
considered it their responsibility as leaders to tes so as to ensure justice is
achieved.They however lamented the lack of goddwitl support from government in

terms of capacity building,establishment of struesufor dispute resolution at grassroot
level and remuneration for community leaders.Thoke said they do not help parties
clarify their goals and interests said they lackaegacity and only provide a condusive

environment for fruitful negotiations.

45.8 The use of questions to bring out the parepoints of view; search for
interests , find and analyze options for resolution
Table 4.5.8 showing the use of questions to brirmut the parties points of view;

search for interests , find and analyze options foresolution

Frequency Percent
Yes 89 98.9
No 1 1.1
Total 90 100.0

The use of questions to bring out the parties tgoof view; search for interests

underneath the positions taken by parties; andstassie to parties in finding and

analyzing options for resolution was strongly adated for by the respondents in this
study. As a matter of fact, 99% of the respondeaid they employ this strategy in their

execution of conflict resolution resolution duties.

These respondents pointed out that questions hetycissues and enable mediators
understant the borne of contention in the mattdraaitd. Specific questions are posed to
ensure disputants are following the process andeagr disagree with its progress.This

gives mediators an opportunity to be in controltled process.Most respondents also
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mentioned that questions help eliminate issuesrttagt be unnecessary in the mediation

process and thus helps save time.

Formal training to equip leaders with competencies effectively perform the
responsibilities of a neutral third party was men#éid as being very important for
mediation.84% of the sampled respondents said lladybenefited from formal training
in this regard.Only 14% of them said they had ne¢rbtrained.Those that had been
trained said they had attended training meetingsthair respective Sub-County
headquarters where they were lectured the impatahimpartiality in mediation.They
also learnt listening and facilitation skills. Whasked about who facilitated the training
and how long it took many said they had been tchibg Officers in the County

Commissioners’ office and that the training hadddne day.

It is vital to note that such trainings are ineffee because of their poor quality.Conflict
resolution and management has many issues thatmastdressed in the content of such
trainings and it is highly unlikely that a one dagining is adequate.lt is also important
that such content be tailored to the needs of Bpeseas while taking into consideration
the unique circumstances of each area. It is netdbht most of the leaders who
underwent this training do not have reference nat@r guidelines for mediation a

pointer to the poor quality of the said trainingeeoise.
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4.5.9 Frequency of recurrence of disputes address#itrough mediation.

Table 4.5.9 showing frequency of recurrence of disites addressed through

mediation.
Frequency Percent
.00 1 11
Valid Rarely recur 55 61.1
recur every five yea
especially durin 34 37.8
elections
Total 90 100.0

With regard to recurrence of disputes addressexligfir mediation,61% of the sampled
leaders said that such disputes rarely recur v@@ said such disputes recur every five
years especially during elections .Those who gedlisputes rarely occur were however
clear that such disputes are those land disputésebr individuals and are far in

between. Those who said the disputes recur eveeyykars especially during elections
made reference to community land disputes. Thesg ghid are common place between
the Bukusu and the Sabaots in Cheptais and Lwandurty-Counties and are mostly

fueled by policticians.

4.5.10 Disputes resolved through mediation

According to the leaders sampled in this study,ldisgutes form the bulk of the disputes
solved through mediation by leaders in the Courdgoanting for 60% of the cases.
Disputes over sharing of political leadership posg account for 10% of the cases while
disputes arising out of unequal distribution of elepment resources only account for
7% of the cases. Other respondents provided maredhe answer to this question.

A further probe into why the land disputes featupgdminently in cases handled by
leaders through mediation reaved that the Coundyhlnge chunks of land that had not be
registered and therefore lacked title deeds.Theslé¢laders said was the reason behind
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guarrels over land ownership.They squarely blanmedgovernment lands ministry for
this failure.

When asked why mediation had taken center stagknd issues the leaders said
residents were facing frustration with court litiga processesb that are too slow and
expensive with many land cases taking more tlfaye2rs to resolve.

Disputes arising out of unequal distribution of eleypment resources and sharing of state
jobs were said to be handled by members of parhammed leaders in senior positions in
government and only featured at the grassroots wembers of parliament complain
publicly at official functions to galvanize suppamd secure development support for the
County.

The leaders pointed to a case where the then foBueula Member of parliament told
President Mwai Kibaki at a pubic rally at Kandutadgium in the year 2009 that despite
voting for the ruling party the people of Bungomau@Gty were yet to see a person from
the County appointed to a senior position in gowarmHe also pressured the president
to tell the residents when Kibabii University Caiéwould be built. It is noteworthy that
Kibabii University College has since been built.

4.6 Adoption of conciliation in conflict resolution

Table 4.6 showing adoption of conciliation in conitt resolution

Frequency Percent
.00 1 1.1
valid v e 88 97.8
124.00 1 1.1
Total 90 100.0

Conciliation has been overwhemingly adopted asadiarnative dispute resolution

mechanism in Bungoma County.This is evidenced 9886irenation by all the sampled
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respondents.This question was aimed at establishimgther or not the leaders had

adopted this mechanism in their day to day confésblution duties.
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4.6.1 The use of independent person(s) to bring abt a settlement of dispute
through consensus

Table 4.6.1 showing the use of independent persop(f bring about a settlement of
dispute through consensus

Frequency Percent
.00 1 1.1
~ Yes 80 88.9
Valid
NO 6 6.7
3.00 3 3.3
Total 90 100.0

The leadership of Bungoma County adopts the usidejpendent person(s) selected by
the parties by mutual consent when a dispute hasrabetween them, to bring about a
settlement of their dispute through consensus. Wais clearly brought out by 89% of
the sampled leaders as shown in the graph abovs.iglan indicator that alternative
dispute resolution mechanisms are appreciated.

The leaders pointed to the existence of councilsldérs made of respected citizens in
each of the indigenous communities living in theu@ty. These Councils meet from time
to time to deliberate on important issues affectithgir communities. They are
instrumental in conflict resolution so as to awaalent conflict that has in the past led to
loss of lives and massive destruction of commuasyets.

This came out prominently among respondents sampledandanyi and Cheptais Sub-
Counties who said that because of the historicad feuds between the Bukusu and the
Sabaot; the Councils of elders of both sides a$ agetespected religious leaders have
always been called upon by political leaders orn lsides to handle disputes before they

get out of hand.
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4.6.2 Techniques employed by conciliators

Table 4.6.2 showing techniques employed by conciitas

Frequency Percent
.00 2 2.2
Coercion 6 6.7
Valid Pesuasion 5 5.6
Negotiation 59 65.6
13.00 1 1.1
23.00 16 17.8
34.00 1 1.1
Total 90 100.0

Conciliation involves the use of various techniquesresolve conflicts and reach
satisfactory agreements for the parties in a desp8bme of these techniques include
persuasion, negotiation and coercion.66% and 6%hefespondents said they widely
employ negotiation and persuasion respectivelyair tconciliation efforts where parties
clearly and soberly state their goals and inter@sisitions) and are advised to embrace
the spirit of give and take so as to reach a migdbeind on the issues in dispute.

Only 7% said they used coercion in their concitiatefforts but were quick to add that
this was only used when a party was clearly obstrgefforts to reach an agreement.
They cited an example where, for example, offitaald maps showed boundaries yet a
party vehemently disregards the authenticity of niggs. In such circumstances such a
party is coursed into agreement and may be thredtenth sanctions in case he goes

against the agreements reached.

4.6.3 Options for conciliators in event of partiesinability to reach mutually
acceptable settlement.

In conciliation processes it is possible that doatoon efforts may not yield satisfactory
outcomes for the parties involved.In such a sceneonciliators have several options

that they can take. In this study as indicatedh& graph below 56% of the sampled
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respondents said that they issue a recommendatimh is binding on the parties unless
it is rejected by one of them. This is premisedtanfact that conciliators are held in high
regard by both parties in the dispute as well ag ttapacity to adjudicate on the matter
at hand...

33% of the sampled leaders reported that they tleéeparties to the courts for settlement
of their cases in case of failure of conciliatidfogs.. They however pointed out that they
take time to advice the disputants that litigatespecially with regard to land is time
consuming and expensive. 2% of the respondentstkaijd sometimes use threats and
sanctions to force the parties into agreement. daigkthey impose a settlement.

This question was aimed at testing understandirdy @oper use of conciliation in
dispute resolution by the leaders in the Bungomain@oThe fact that leaders use
persuation and provide recommendations as wekfas the conflicting parties to courts

of law is a pointer to the understanding and ussoatiliation.

4.6.4 Conciliators advisory role on the content othe dispute or outcome of its
resolution

Conciliators have a role to play in advising thetiea in a conflict about the content of
the dispute or the outcome of its resolution.Caasits take their time to listen to both
sides and make objective judgement based on theifathe matter.Many times they are
able to advice the parties not to waste time asdurees by going to the courts if the
matter can be conclusively addressed out of court.

In this study and as indicated in the graph showave, a convincing 91% of the
sampled leaders reported to playing this advisoly adding that it goes along way in
helping speed up the process of conflict resolutonly 6% of the sampled leaders
thought otherwise urguing that many times theyiacapacitated by lack of technical

expertise.

4.6.5 Conciliators imposing a settlement on the célicting parties
In this study respondents were asked whether oth®syt had imposed a settlement on

conflicting parties or had witnessed their colleegdo it. This was aimed at testing their
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understanding of conciliation and its application dispute resolution. 37% of the
respondents said they had witnessed the imposifian settlement on disputants while
63% said they had not witnessed it. This is ancaudr that most leaders understand
conciliation and appreciate the value of negotiatettlements as opposed to imposed

ones which mostly do not stand the test of time.

The process of conciliation can take many forms.eMmv the end result of any
conciliation effort is always aimed at reaching atoally agreed settlement. At the
option of the parties, the process may be privates is especially true if the dispute
involves business transactions and the disputaetofathe view that publicity of the
conflict may hurt their businesses.

The parties may or may not use counsels and teare limit to the argument, evidence
and interests, which may be canvassed. This #lareffort to get the best settlement that
fits their interests. Counsels are mainly employeddisputes that require technical
expertise as well as those that involve considerabhounts of monetary value where
there’s considerable risk of loss in case of amunfable settlement.

The process may also involve instances where theil@or helps the parties look at the
strengths and weaknesses of each other’s argumstitsthe sole aim of reaching a
mutually agreed settlement.

In other conciliation efforts, the conciliator ia axpert on the subject of the dispute and
as a result, the conciliator may have an advisoly on the content of the dispute or the
outcome of its resolution

In this study 48% of the sampled respondents da@&y Dften use the process that
provides the conciliator with an opportunity to né¢he parties look at the strengths and
weaknesses of each other's arguments.10% of theplsdnrespondents said the
conciliators’ expert advice on the content of tispdte or the outcome of its resolution is
important.

Many respondents gave multiple answers as to timeil@ion processes adopted by

them in the discharge of their duties.However, laews by the graph above,a lot of
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emphasis is given to assistance by conciliatorglisputants to look at strengths and
weaknesses in each other’s arguments.

4.6.6 Frequency of recurrence of disputes addresséarough conciliation.

Table: 4.6.6 Showing frequency of recurrence of dmites addressed through

conciliation.
Frequency Percent

.00 1 1.1
rarely recur 62 68.9
recur every five
years especially 24 26.7
during elections
3.00 1 11
34.00 1 11
134.00 1 1.1
Total 90 100.0

table 4.6.6 shows 69% of the sampled respondedisating that disputes addressed
through conciliation rarely recur while 27% of thespondents indicated that conflicts
resolved through conciliation recur every five yweaspecially during elections. Those
who said the disputes recur every five years eapfgduring elections made reference to
community land disputes. These they said are conpleme between the Bukusu and the

Sabaots in Cheptais and Lwandanyi Sub-Countiessnchostly fueled by policticians.

4.6.7 Disputes resolved through conciliation

According to the leaders sampled in this study,ldisgutes form the bulk of the disputes
solved through mediation by leaders in the Courmdgoanting for 60% of the cases.
Disputes over sharing of political leadership goss account for 9% of the cases while
disputes arising out of unequal distribution of elepment resources only account for
7% of the cases.

Other respondents did not answer this questionogpiately.However land disputes were
clearly identified as being majorly handled throwgimciliation.
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A further probe into why the land disputes featupgdminently in cases handled by
leaders through conciliation revealed that the @pimad huge chunks of land that had
not be registered and lacked ownership title ddéds the leaders said was the reason
for the high number of land disputes.They squatdlmed the government lands
ministry for this failure.

When asked why conciliation had taken center siagland issues the leaders said
residents were facing frustration in courts preesshat are not only slow but are also
expensive.

Disputes arising out of unequal distribution of eleypment resources and sharing of state
jobs were said to be handled by members of parlded leaders in senior positions in
government and only featured at the grassroots wembers of parliament complain
publicly at official functions to galvanize suppaid secure development support for the
County.

4.6.8 Adoption of negotiation in conflict resolutio

Negotiation has been overwhemingly adopted asalrnative dispute resolution
mechanism in Bungoma County.This is evidenced 98%¥firtnation by the sampled
respondents.This question was aimed at establishimgther or not the leaders had

adopted this mechanism in their day to day confésblution duties.
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4.6.9 Negotiation as used by leaders in disputesaution

Table 4.6.9 showing negotiation as used by leaders dispute resolution

Frequency Percent
00 1 1.1
any form of communication 22 244
back and forth communication 15 16.7
negotiators meet to work with or against 4a
each other
negotiation proceedings take place 5 -
between groups of people
parties come to realization of the problem, 21 23.3
Valid ensure communication between conflici
parties 59
12.00 6 6.7
15.00 1 1.1
45.00 1 1.1
56.00 5 5.6
135.00 1 1.1
145.00 1 1.1
156.00 1 1.1
1234.00 1 11
Total 90 100.0

The purpose of negotiation is to engage the pamietispute in direct communication

that will result in a mutually agreed settlementtioé¢ dispute. The communication is
usually back and forth and is designed to ensuee dbnflicting parties reach an

agreement.This was pointed out by 17% of the sashmglepondents.

Mostly, negotiators meet to work with or againstreather for their own position or pre-

determined, desired outcomes.The aim is to extaahuch as they can from the other
party in the dispute.
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Negotiation proceedings may take place between pgroaf people rather than
individuals, and the list of tactics that negotratonay use is long and varied. Through
negotiation both parties come to the realizaticat they have a problem, and both are
aware that by talking to each other, they can fandolution to the problem.This was
pointed out by 23% of the respondents.

Those leading the negotiations must ensure thee®h communication between the
conflicting parties intended to gain understanditgy produce agreement, to bargain
between individual involved in a conflict or disput

In this study 24% of the sampled respondents atditthat the negotiation process they
have adopted ensures that there’s communicatioweleet the conflicting parties is
intended to gain understanding and to produce tuatly agreeable settlement.2%
indicated that negotiations that take place aravéem groups of people rather than
individuals.

4% of the respondents said negotiators meet t& widh or against each other for their
own position or pre-determined, desired outcomeyTdhe this with the realization that
they have a problem, and both are aware that lbyntato each other, they can find a
solution to the problem.

It is clear from this study that the leaders pat af attention to communication between
the conflicting parties since this leads to underding of each others’ arguments and

ultimately to a negotiated settlement.

4.6.10 Negotiation is based on the aggressive puitswf interest by parties, is
adversarial and competitive where parties make demrals that are inconsiderate of
the interest and needs of others

This study showed that a sizeable 47% of the redgats strongly agree that negotiation
is based on the aggressive pursuit of interestanyigs, and is typically adversarial and
competitive where parties make demands that amngiderate of the interest and needs
of others.The leaders pointed out that most tinfgsosing sides in a dispute want to
achieve their own interest and have little or ngard for their counterparts at the
negotiating table.They mostly have the winner takksmentality that mostly derails

negotiations. It thus takes sober facilitation bgutnal third parties to steer the
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negotiations through emphasis of give and take &parties are encouraged to strongly
consider letting go off some demands to enablearmss building.

38% slightly agree with the above statement butewguick to point out that most
disputants are not necessarily interested in seésy counterparts lose in the
negotiations but strongly work to avoid loss of whghtfully belongs to them.

13% of the sampled leaders strongly disagreed gayagotiations do not have to be
adversarial and inconsistent with the needs ofrsthreland disputes for example they
urgued that historical boundaries are crucial iteaeining ownership and leaders call
upon elders from time to time to unravel boundaspudtes.

What clear from the above graph is that negotiatiegotiation is based on the aggressive
pursuit of interest by parties, and is typicallyweacbsarial and competitive where parties
make demands that are inconsiderate of the intanesheeds of others.

4.7 The view that demands of one party can be menly to the detriment of the
other where parties tend to stubbornly adhere to tRir positions and one side seems
to dominate the negotiation.

In this study, 37% of the sampled respondentsngtyoagreed with the view that
demands of one party can be met only to the deftirokthe other where parties tend to
stubbornly adhere to their positions and one sedns to dominate the negotiation.39%
of the leaders slightly agreed with this view whid@% of the respondents strongly
disagreed with it.

This question was posed to the respondents to #issesunderstanding of negotiation
and get a view of the kind of negotiation processedertaken by these leaders in the
course of their dispute resolution duties.Those whongly agreed with the above
statement were mostly from Lwandanyi and CheaisCounties where land disputes
abound.They mentioned that Sabaot and Bukusu wivays motivated by ethnic

rivalries and historical differences such thatithad little regard for each other.

61



4.7.1 In negotiation processes, the disputants magpresent themselves or they may
be represented by agents and whatever the case, yhdave control over the
negotiation process

Table 4.7.1 showing opinion on negotiation processe

Frequency Percent
Strongly agree 44 48.9
valid  gjightly agree 31 34.4
Strongly disagree 15 16.7
Total 90 100.0

In this study, 49% of the sampled respondents glyoagree with the view that in

negotiation processes, the disputants may repregenhselves or they may be
represented by agents and whatever the case, #nay dontrol over the negotiation
process.34% of the respondents slightly agreed thit statement but did not give
reasons why. 17% of the respondents strongly déealjfhose who strongly agreed with
this statement said land disputes attracted lawgeradvisor hired by disputants.This
however was done by families that are endowed vaouces.Those who come from

poor backgrounds represented themselves but habtohthe process.

4.7.2 level of acceptability of negotiation by #parties in resolving conflict

In this study 77% of the sampled respondents sagbtmtion was highly acceptable

among disputants in their areas of jurisdiction l&H22% said they rarely used it.

Negotiation is highly acceptable because it is preaal is done in familiar sorroundings.

The leaders said Community elders know each otledr and are able to access each
other on short notice.The leaders i interviewedegthe example of 1992 land clashes
between the Bukusu and the Sabaot in Cheptais SubtZwhere Community elders on

both sides had to intervene to stop the killingsrathe failure of policians to stop the

fighting.The fighting was stopped through negotias.

In Webuye Sub County a conflict was brewing betwé®s®n Bukusu and the Tachoni

following a proposal to review constituency bounelsiThe Bukusu leaders were said to
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be opposed to the creation of a constituency ferTtachoni sub tribe but negotiations
were held and the Tachoni got a constituency(Wehkdgeh)for the first time since

independence.

4.7.3 Frequency of recurrence of disputes address#trough negotiation

Table 4.7.3 showing Frequency of recurrence of dispes addressed through

negotiation.
Frequency Percent
.00 1 11
~ rarely recur 73 81.1
Valid _
recurs every five yes
. ~ 16 17.8
especially after electiol
Total 90 100.0

With regard to recurrence of disputes addresseigfir negotiation,81% of the sampled
leaders said that such disputes rarely recur vill@# said such disputes recur every five
years especially during elections .Those who gedlisputes rarely occur were however
clear that such disputes are those land disputésebr individuals and are far in

between. Those who said the disputes recur eveeyykars especially during elections
made reference to community land disputes. Thesg ghid are common place between
the Bukusu and the Sabaots in Cheptais and Lwanduty-Counties and are mostly

fueled by policticians.

4.7.4Disputes resolved through negotiation

According to the leaders sampled in this study,ldisgutes form the bulk of the disputes
solved through mediation by leaders in the Courmdgoanting for 60% of the cases.

Disputes over sharing of political leadership goss account for 9% of the cases while
disputes arising out of unequal distribution of elepment resources only account for
10% of the cases.

A further probe into why the land disputes featuprdminently in cases handled by

leaders through negotiation revealed that the Goloadl huge chunks of land that had not
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been registered and lacked ownership title debdsiihe leaders said was the reason for
the high number of land disputes.They blamed #rald ministry for this failure.

When asked why negotiation had taken center stagend issues the leaders said
residents were frustrated by court processes Bedaey are slow but and costly.
Disputes arising out of unequal distribution of eleypment resources and sharing of state
jobs were said to be handled by members of parldmed leaders in senior positions in
government and only featured at the grassroots wembers of parliament complain
publicly at official functions to galvanize suppaid secure development support for the

County.

4.7.5 Adoption of arbitration in conflict resolution
Table 4.7.5 Showing percentage of parties that odor dont refer a disputes to

impartial entities away from the courts

Frequency Percent
~ Yes 75 83.3
Valid
No 15 16.7
Total 90 100.0

As shown in the table 4.7.5, arbitration has beadopted as amlternative dispute
resolution mechanism in Bungoma County.This is ewteéd 83% confirmation by the
sampled respondents.This question was aimed diliskiag whether or not the leaders

had adopted this mechanism in their day to dayliobmésolution duties.
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4.7.6 Equipping leaders with competencies for prosion of impartial dispute

resolution services through formal training

Table 4.7.6 Showing whether or not the leader haveeen equipped through formal

training
Frequency Percent
. 1 1.1
Valid
Yes 80 88.9
No 9 10.0
Total 90 100.0

Formal training to equip leaders with competend@sprovision of impartial dispute
resolution services was pointed out as being venyortant for arbitration.89% of the
sampled respondents said they had benefited framalotraining in this regard.Only
10% of them said they had not been trained.Thogehhd been trained said they had
attended training meetings at their respective Sabnaty headquarters where they were
lectured the importance of impartiality in arbitest. They also learnt facilitation skills.
When asked about who facilitated the training aoa fong it took many said they had
been trained by Officers in the County Commissieheffice and that the training had

lasted one day.

It is vital to note that such trainings are ineffee because of their poor quality.Conflict
resolution and management has many issues thatmwstdressed in the content of such
trainings and it is highly unlikely that a one dagining is adequate.lt is also important
that such content be tailored to the needs of perseas while taking into consideration
the unique circumstances of each area. It is netdbht most of the leaders who
underwent this training do not have reference nater guidelines for mediation a
pointer to the poor quality of the said trainingeeoise.

The conclusion i made from my interaction with wvals leaders is that even the

organizers of this training sessions do not seeommtierstand the things they purport to
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know and lack capacity to conduct such trainings.ibhcumbent on County governments

to develop skills and capacity so that the qualftguch trainings can be improved.

4.7.7 Existance of formal/ informal independent andimpartial arbitration
structures put in place by government,NGOs or the@mmunities.
Table 4.7.7 showing existance of formal/ informaindependent and impartial

arbitration structures put in place by government,NGOs or the communities.

Frequency Percent
.00 8 8.9
Yes 76 84.4
No 6 6.7
Total 90 100.0

As shownin table 4.6.19 , 84% of the sampled nedpnts testified to the existance of
independent and impartial arbitration structureyOn% of them testified to the

contrary.This question was designed to establistexistance of such structures,if at all

4.7.8 Arbitration structures in Bungoma County.

Table 4.7. 8 showing the constitution of arbitratbn structures.

Frequency  Percent

.00 15 16.7
clan eIQgrs from (:onﬂlctlr40 44.4
communities
Religious leaders 5 5.6
vaiig Government appointed arbitors 8 8.9
Civil society representatives 1 1.1
12.00 8 8.9
13.00 4 4.4
123.00 4 4.4
124.00 2 2.2
134.00 2 2.2



1234.00 1 11
Total 90 100.0

As shown in table 4.7 .8, 44% of the sampled redpots pointed to the existance of clan
elders from conflicting communities who are religabn to offer arbitration services.7%
of the respondents said religious leaders were knmaoffer arbitration services when

need arises.9% said they were aware of the existgogernment appointed arbitors.
Other respondents gave multiple answers for theston.

This information is an indicator of the immenseluehce of the local community

structures in addressing conflict.This influencerénforced by the cultures of the

communities in Bungoma County that respect commueian elders.Incase of violent

conflict over land for example,these elders havenbealled upon from time to time to

stop the clashes and they have been effectiveaying this role.The Bukusu council of

elders is a revered institution in the Communityl ais pronouncements always hold

sway.

The influence of religious leaders in as far asfloanresolution through arbitration is
concerned is minimal. Their waning influence carirbeed to the rampant corruption and
other vices that have crept into the church.Thsslbd to the loss of moral authourity.

Discussions with officers at the County governmeswealed a complete lack of
structures with regard to conflict resolution.Whatists is a committe on disaster
management whose mandate does not include comémblution.This points to a

reactionary approach to conflict which does notkweell.

4.7.9 Arbitration as used by leaders in dispute solution

The purpose of any arbitration process is to havéndependent and impartial neutral

third party listen to the issues in a dispute arakena binding judgement.The parties are
expected to accept and embrace the results ofiteation process but if disatisfied they

are allowed to go to courts of law and seek justice
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The process is always in private which means thatsansitive knowledge (information)
and individual reputation is preserved. The arkitare people who command alot of
respect from the communities and are appointed futtinin the community.

The most unique characteristic about arbitratiorthat it is built on the basis of an
acceptance and agreement of all the parties inafemey disagreement among them.39%
of the sampled respondents in this study affirninesl t

In this study it was also established that theteation processes used people who
command alot of respect from the communities arel gypointed from within the
community and that disputants readilly accepteengage in arbitration processes. .This
is evidenced by 24% of the respondents who coefirithis. The processes were also
said to be private as indicated by 2% of the sathpéaders while 10% of the

respondents gave more than one response.

4.7.10 Frequency of recurrence of disputes addreskéhrough arbitration.

Table 4.7.10 Showing frequency of recurrence disputes addressed through

arbitration.
Frequency Percent
.00 8 8.9
Valid Rarely recur 57 63.3
recur every five year:
_ y -y 27.8
especially after elections
Total 90 100.0

With regard to recurrence of disputes addressealigiir arbitration,63% of the sampled
leaders said that such disputes rarely recur v@f said such disputes recur every five
years especially during elections .9% of the redpats gave multiple answers to this
guestion.Those who said the disputes rarely osewne however clear that such disputes
are those political disputes between individuakielé leaders and are far in between.
Those who said the disputes recur every five yeapecially during elections made
reference to community land disputes. These they @@ common place between the
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Bukusu and the Sabaots in Cheptais and LwandarpACuinties and are mostly fueled

by politicians.
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4.8 Disputes resolved through arbitration

Table 4.8 Showing disputes resolved through arbiition

Type of dispute Frequency Percentage
Land disputes 9 10%
Disputes over sharing of politicak5 50%

leadership positions

Disputes arising from sharing of 0%
state jobs
Disputes arising out of unequaB6 40%

distribution  of  development

resources

According to the leaders sampled in this studyputiss over sharing of political
leadership positions and those arising out of uakdglistribution of development
resources form the bulk of the disputes solvedutin arbitration by leaders in the
County accounting for 50% and 40% respectively.Ldisgutes accounted for 10%.

This question was designed to establish the typdisgutes mostly handled through
arbitration.The low number of respondents pickirapd disputes in this question
indicates that arbitratio is not a prefered mecsrarof dispute resolution in land cases.
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CHAPTER FIVE
SUMMARY OF THE FINDINGS, CONCLUSION AND RECOMMENDAT IONS
5.1 Introduction
Alternative dispute resolution mechanisms are apated and utilized by leaders in their
day to day conflict resolution duties in Bungomau@ty.Mediation and negotiation
mechanisms are commonly utilized by leaders in egking various forms of conflict

between individuals as well as disputes betweemuanities.

5.2 Summary of the findings

In this study,it has been established that langules are the commonest of all
conflicts.This has been attributed to historicaldanjustices especially in Mt. Elgon
region where politicization of land allocationstive former white settler farms has led to
long standing conflict between the Bukusu and tlada®t communities.The conflict
between various Sabaot clans also has its genedisese politically motivated land
allocations.

Another reason given for increased number of lasdudes is the lack of land ownership
documents in Bungoma County due to rampant coonpgt the lands ministry.

This study also established that many residentBursfgoma County ,especially those
with land disputes are increasingly turning to ralé¢ive dispute resolution mechanisms
and out of court settlements due to lengthy arstlgdtigation processes in the corridors

of justice.

It was also established that though the leaderseagted ADR mechanisms,there still
exist capacity problems that need to be addreskech@tional and County governments
have not invested in quality ADR training for theatlers yet they are expected to
discharge conflict resolution duties in their conmities.

There is need for development and standardizatiohDdR training curriculum content
that should be cascaded down to grassroot leader®$ need to also train trainers for
such content so that good quality trainings in AEHR be guaranteed.

The study also established that once land and alisputes have been resolved they

rarely recur but only come up again during genelattions. Policians were accused of
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taking advantage of community grievances for peabpolitical gain.lt was claimed that
some politicians sponsor violence especially juefbte elections to displace sections of
other communities to stop them from participatinghe elections.This was widely sited
in Lwandanyi and cheptais Sub-Counties where BulunslSabaot rivalry is palpable.
Though currently being practiced,arbitration is wety well understood by the leaders in
Bungoma County.l found out that there exist no frrarbitration structures in the
County.This study glaring capacity gaps with regardarbitration in the County.The
County government must therefore rise to the oonatind develop capacity within its
ranks.

This study also found that women still have aloraywo go before they can be trusted
with leadership positions.Despite gains made in20&0 constitution,Bungoma County
communities are yet to embrace them by giving ojppdaies to women.

5.3 Recommendations.

1. Inorder to address land disputes emananting frack & clear ownership,the
lands ministry needs to improve the quality of sandelivery to the citizens of
Bungoma County.Rampant corruption perpetuated bgeo$ at the lands office
was cited as am major stumbling block in acquicisabland title deeds and must
be stopped.

2. Land allocations in the former white settler aredsmt. Elgon have been
infiltrated by political interests and this is th@ot cause of unrest in Mt. Elgon
Sub-County.The national and County government nlst decisive action to
address the land grievances of the Sabaot commtmitstop the inter clan
fighting that has led to loss of many lives and snasdestruction of property.

3. For the leaders to be more effective in conflisotation they must be trained and
equipped with skills and competencies necessaryhisr responsibility. There’s
need to address the quality of the trainings bphogided because they are poor.

4. The County government must invest in the establesttrof arbitration structures
at County level so that citizens can find assigafas can be done through

employment and training of arbitration personnelth® County.
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5. Women must be supported and given leadership appbes. This can be done
through affirmative action. Slots for positions Bugs chief and assistant chief

should be set aside for women leaders.

5.4 Suggestions for further study

Based on the study findings the researcher suggfest®llowing studies to be carried
out.Firstly, a study should be initiated to estsiblihe impact of the devolved system of
governance on community integration and cohesias.ilbecause this study established
a renewed sense of protectionism for communityréstts at the expense of other

communities.

5.5 Conclution

Alternative dispute resolution mechanisms are apomant component in the justice
system of a country.They provide opportunity andcgpfor parties in conflict to resolve
the issues in contention amicably while avoiding tosts and delays associated with
normal court processes.

This study established that though ADR mechanismas im use at the community
level,County governments have not put in place maeidms to institutionalise
ADR.There are glaring capacity gaps that contiruaripact on the adoption and use of

ADR mechanisms.This must be addressed.
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APPENDICES
Appendix |: Transmittal Letter
TO THE RESPONDENTS
BUNGOMA COUNTY.
Dear Sir, Madam,
RE: RESEARCH ON THE INFLUENCE OF UTILIZATION OF ALT ERNATIVE
DISPUTE RESOLUTION MECHANISMS BY LEADERS ON SUSTAIN ABLE
CONFLICT RESOLUTION IN BUNGOMA COUNTY,KENYA.

| am a student at the University of Nairobi purguanMasters Degree in Project Planning

and Management. | wish to carry out research omnfheence of utilization of alternative
dispute resolution mechanisms by leaders on swikE conflict resolution in Bungoma
county, Kenya. | request you to assist in collertine data necessary for this study by
responding to one of the data collection instrummertlease provide your sincere
knowledge and expertise regarding every aspectasPlenote that all information
collected will remain confidential and only used fioe purpose intended.

| look forward to your consideration and coopernatio

Yours Faithfully,

Atemi Justin

M.A STUDENT, UNIVERSITY OF NAIROBI.
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Appendix Il: Questionnaire for religious/political/ administrative leaders
This questionnaire is intended to help the resesre¢h establish the influence of
utilization of alternative dispute resolution mecisans by leaders on sustainable conflict
resolution in Kenya. The researcher is hopeful g@air responses will contribute to
increased understanding and utility of alternatdispute resolution mechanisms on
sustainable conflict resolution in Kenya. Theraasneed to disclose your identity. Fill in
the spaces provided or tick appropriately
SECTION ONE
1. Kindly indicate how old you are
a) 25-35yrs
b) 35-45 yrs
c) 45-55yrs
d) 55-65yrs

2. Please indicate your sex

a) Male
b) Female
C) Any other (SPeCify)......ccuuuuiiiiiiiiii e

3. Please indicate your marital status

a) Married

b) Single I:I

c) Divorced

d) Separated

4. Kindly indicate your level of education

a) Primary

b) Secondary |:|

c) Tertiary

d) University

5. Kindly indicate whether you were born in this acga/ou migrated here from another

region. (Tick where appropriate)

a) | was born and raised in this area.

b) 1 was born in this area but was raised away frioindrea
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c) | migrated into this area from elsewhere

6. Kindly indicate how long you have lived here

a) All my life |:|

b) Less than five years

c) Ten years or more

7. Have you worked in the public sector before?
a) Yes I:I
b) No

8. What tribes/sub-trmoes/clans reside within youa&re

a) Bukusu
b) Tachoni
c) Teso

d) Saboat
e) Kikuyu

f) Any other (please SPECIY)......cccuuviiiiiiiiii
9. To which tribe do you belong?

a) Bukusu
b) Tachoni
c) Teso |:|
d) Saboat
e) Kikuyu

f) Any other(Please specify)
10.1s there free intermarriage among the tribes irr ywaa?
a) Yes |:|
b) No
11.Between what groups/tribes have the conflicts lmaearring?

a) Bukusu verses Tachoni

b) Bukusu verses Teso

c) Bukusu verses Saboat

d) Saboat verses Saboat
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e) Saboat verses kikuyu

d) Bukusu verses Bukusu

12.What leadership position do you currently holdha tcommunity?

a) Clan elder I:I

b) Village elder

c) County Commissioner

d) Member of County Assembly

e) Civil society representative

f) Aid agency representative

g) Religious leader
h) Youth leader

13.Have you ever held any administrative positions?

a) Yes
b) No

14.1f yes in Q13 above, prease indicate the positlueid.
a) Assistant Chief
b) Chief |:|
c) District Officer [ ]
d) District Commissioner

15.For how long have you worked as an administratadée in your area?
a) Less than five years |:|

b) Ten years

c) Fifteen years

d) More than fifteen years

16.1s there free intermarriage among the tribes irr yoaa?

a) Yes
b) No

17.Between what groups/tribes have the conflicts meenirring?

a) Bukusu verses Tachoni

b) Bukusu verses Teso
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c) Bukusu verses Saboat

d) Saboat verses Saboat

e) Saboat verses kikuyu

f) Bukusu verses Bukusu

18.What is the frequency of these conflicts?

a) Fairly frequent

b) Not frequent

c) Very frequent

d) After every electoral cycle

Objective 1. To determine the influence of mediation dispute resolution mechanism on

sustainable conflict resolution in Bungoma , Kenya

19.Kindly tell me whether you and other leaders inryarea assist the parties involved
in disputes to voluntarily reach a mutually accbfgasettlement of the issue in

dispute.

a) Yes

b) No
20.While handling conflict in your area do you and aestheaders help the parties in

conflict reach an amicable agreement ?

a) Yes

b) No |:|

21.1f yes in Q2 above do you and other leaders worénsure the use of a neutral third

party to lead the conflicting parties towards sagheements?

a) Yes

b) No |:|
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22.Kindly listen to the statements below and choostatement that best depicts how

you use mediation in resolving conflict in yourare

a)

b)

The process is a private and structured form obtiggon assisted by a third
party that is initially non-binding but If a setttent is reached the neutral
third party can draw up an agreement that can ieeome a legally binding

contract

The process is an open/public and unstructured &dmegotiation assisted by
a third party that is initially non-binding but & settlement is reached the
neutral third party can draw up an agreement taattben become a legally
binding contract

The process is sometimes private but is mostly fgodtic and structured
form of negotiation assisted by a third party tisanitially non-binding but if

a settlement is reached the neutral third partydraw up an agreement that
can then become a legally binding contract

23.While addressing conflict in your area using preesshat are spearheaded by neutral

third parties, do you keep the processes privadecanfidential?

a)
b)

ves [ ]

No

24.While addressing conflict in your area using preesshat are spearheaded by neutral

third parties, do you keep the processes volurdamgensual and flexible?

a)
b)

Yes |:|
No |:|

25.Does the process described above and used by ybwthar leaders in your area

focus on interests and needs of the parties inlicomather than the personalities

behind the issues?

a)
b)

Yes

No |:|
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26.While addressing conflict in your area does thetmaéithird party skillfully aid
communication between the conflicting parties?
a) Yes [ ]
b) No
27.Does the neutral third party help the conflictiraytpes negotiate options to meet their

interests, while at the same time preserving apdinag their relationship?

a) Yes
b) No
28.Does the neutral third party provide expert opinsorthe merits of the dispute?

a) Yes

b) No |:|

29. Does the neutral third party help the parties kribe strengths and weaknesses of
their case by providing them with an assessmeat]igtion and direction concerning
the issues dispute?

a) Yes

b) No
30.Kindly indicate whether or not the neutral thirdfgaempowers the parties to control

all aspects of the dispute resolution processudiol helping the parties in conflict
clarifying their interests, goal and choices andh&we a better understanding of the

other party’s perspective.

a) Yes

b) No
31.Kindly indicate whether or not the mediator useggjons to bring out the parties

points of view; searches for interests underndachpositions taken by parties; and

assists the parties in finding and analyzing ogtifam resolution.

a) Yes
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b) No
32.Have you and other leaders in your area undergopdaamal training to equip you

with competencies to effectively perform the respbitities of a neutral third party?

a) Yes
b) No
33.In your own assessment,how often do the disputeseased through arbitration

recur?

a) They rarely recur

b) They recur every five years especially durirecgbns

34.In your own assessment what disputes do you aret t#hders in your area resolve
through mediation?

a) Land disputes

b) Disputes over sharing of political leadershigifions

c) Disputes arising from sharing of state jobs

d)Disputes arising out of unequal distribution efélopment resources. | |

Objective 2. To establish the effect of conciliation dispute resolution mechanism on
sustainable conflict resolution in Bungoma , Kenya.
35.While resolving conflict in your area have you aoither leaders in your region

adopted conciliation as an alternative disputeluti®m mechanism?

a) Yes

b) No

36.1f yes in Q35 above, does the process involve e af one or more independent
person(s) selected by the parties by mutual canadien a dispute has arisen

between them, to bring about a settlement of tispute through consensus?

a) Yes
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b) No I:I

37.Kindly indicate the techniques employed by the dators in your area

a) Coercion

b) Persuasion |:|

c) Negotiation

d) Deception

38.In the event of that the parties are unable tohr@amutually acceptable settlement,
what do the conciliators in your area do?
a) They issue a recommendation which is binding an ghrties unless it is
rejected by one of them
b) They refer the parties to the courts
c) They employ threats and sanctions to force thegsaid strike an agreement

d) They impose a settlement.

39. While addressing conflict in your area do the cbatcirs play an advisory role on the

content of the dispute or the outcome of its resmh?

a) Yes |:|

b) No

40.From your experience as a leader in this area, haveor other leaders witnessed a

conciliator impose a settlement on the conflicioagties?

a) Yes
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b) No

41.Which of the following statements depict the caatibn process adopted by you or
other leaders in your area in resolving conflict?
a) At the option of the parties, the process may beate.
b) The parties may or may not use counsels and there limit to the argument,
evidence and interests, which may be canvassed.
c) The conciliator will helps the parties to look hetstrengths and weaknesses
of each other’s arguments
d) Usually, the conciliator is an expert on the subjgicthe dispute and as a
result, the conciliator may have an advisory raietlte content of the dispute
or the outcome of its resolution,
42.In your own assessment,how often do the disputéseased through conciliation
recur?

a) They rarely recur |:|

b) They recur every five years especially durirecgbns

43.In your own assessment what disputes do you aret &#hdersTmyour area resolve

through conciliation?

a) Land disputes

b) Disputes over sharing of political leadershigifons

c) Disputes arising from sharing of state jobg

d)Disputes arising out of unequal distribution ef/dlopment resources

Objective 3. To assess the effect of negotiation dispute resolution mechanism on

sustainable conflict resolution in Bungoma , Kenya

44.Kindly indicate wether you and /or other leaderyaur area employ negotiation in

dispute resolution whenever conflict arises?

a) Yes
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b) No
45.1f yes in Q44 above,Kindly tick against statemethiat depict what you and other

leaders normally do while using negotiation in digpresolution

a) We use any form of communication between two oremmarties in conflict
for the purpose of arriving at a mutually agreeaallition.

b) We use a back and forth communication designechsuire the conflicting
parties reach an agreement.

C) negotiators meet to work with or against each otbetheir own position or
pre-determined, desired outcome

d) negotiation proceedings take place between grodippeople rather than
individuals, and the list of tactics that negotratmay use is long and varied.

e) Both parties come to the realization that they hayaoblem, and both are
aware that by talking to each other, they can &rsmblution to the problem.

f) We ensure that there’s communication between theflicing parties
intended to gain understanding, to produce agregnterbargain between
individual involved in a conflict or dispute.

46. Negotiation is based on the aggressive pursuittefest by parties, and is typically
adversarial and competitive. Parties make demahds dre inconsiderate of the
interest and needs of others.

a) Strongly agree

b) Slightly agree

c) Strongly disagree

47.Demands of one party can be met only to the detriroéthe other. Parties tend to

stubbornly adhere to their positions and one s#ens to dominate the negotiation.

a) Strongly agree

b) Slightly agree
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c) Strongly disagres

48.In a negotiation the disputants may represent tekms or they may be represented
by agents and whatever the case, whether theyegresented or not represented,
they have control over the negotiation process.

a) Strongly agree

b) Slightly agree

c) Strongly disagree

49.What is the level of acceptability of the negotatimechanism by the parties in

resolving conflict?

a) Highly acceptable

b) Rarely used

50.In your own assessment,how often do the disputéseased through negotiation

recur?

a) They rarely recur

b) They recur every five years especially durirecgbns

51.In your own assessment what disputes do you aret t#hders in your area resolve

through direct negotiation?

a) Land disputes

b) Disputes over sharing of politicadership positions

c) Disputes arising from sharing of statos

d)Disputes arising out of unequal digttibn of development resources |:|
Objective 4. To find out the influence of arbitration dispute resolution mechanism on

sustainable conflict resolution in Bungoma County , Kenya
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52.In the course of your conflict resolution duties the parties refer a dispute or

difference between them to impartial entities afvayn the courts for a decision?

a) Yes

) No [

53.Have you or any of the leaders in your area besndd and equipped with skills on

provision of impartial dispute resolution services?

a) Yes

b) No

54. Are there any formal or informal independent angantial structures that have been
put in place by government,NGOs or the commungishat such structures make a

binding and enforceable decision on the disputé&k (TWhere appropriate)

a) Yes

N[

55.1f yes in Q34 above,who constitutes such a stre€tur

a) Clan elders from conflicting communities

b) Religious leaders

c) Government appointed arbitors

d) Civil society representatives
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56.Which of the following statements describes arbitraas used in your area?

a) The process is always in private which means thgtsensitive knowledge
(information) and individual reputation is preseatve
b) The most unique characteristic about arbitratioth&t it is built on the basis
of an acceptance and agreement of all the partiease of any disagreement
among them.
c) The arbitors are people who command alot of resfpent the communities
and are appointed from within the community.
57. In your own assessment,how often do the dispatiliressed through arbitration
recur?

a) They rarely recur |:|
b) They recur every five years especially durirecgbns

58. In your own assessment what disputes do ydw#rer leaders in your area resolve
through arbitration?

a) Land disputes

b) Disputes over sharing of political leadershigifions I:I

c) Disputes arising from sharing of state jobs

d)Disputes arising out of unequal distribution ef/dlopment resources |:|

THANK YOU FOR YOUR TIME AND GOD BLESS YOU
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Appendix 111: Map of Bungoma County
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