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PURDPOSE AMD SCOPE nsdur 367

The Primary purnoss of this paper is to communicate in non-technical
language some basic rights and obligations under Fenya law that affact women,
both as general members of thz society and in their neculiar position as
women. Although intended primarilv for women, the information is deemed
useful for general public consumption to make tha public aware of and sensitive

to some basic requirements in Fenva law, particularly in the field of family law.

The scope of the zareas of low covered is limited to some basic statutes,
including the constitution, and verv iittle coverage of case law has bheen
included. This is deliberate in the intarest of brevity and also because
statutes are considered to he more precise and comorehensive in their trzatment
of particulsr legzl reeime. The lav public are also more easily in contact
with statutes than case law since the former may be found in most senior admini-

strative government offices.

It is the hope that this paper will give guidance to those with
prchlems or those who may be faced with problems of law as well as social and
community workers who are called umon regularly to advice women. Since only
important clements are included ir this maper there will continue to be need
to seek competent legal advice in noints of detail. Ignorance of the law is
no defence in many areas where one has breached the laws and it is the hope
that the level of ignorance of the law that is pervasive in Kenya society will
be slightlv reduced amone those who will have the chance to read and comprehend

this paper.

MARPTIAGE

A, TORMS OF MARRIAGF

There are two major forms of marriage recognised under the Kenyan law,

These are:-
1) Monogamous

2) Potentially polvevmous or Polygymous.

(1) Monogamous Marriaces.

A Monogamous marriage is considered to be a voluntary union of one

man and one woman for life to the exclusion of all others: until dissolved by
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death of one or beth spouses or by a commetent court order, a monogamous
marriage persists irrespective of the conduct of the parties to it.l

Any person irrespective of hisfther religicn. sex, or ethnic group can
contract a monogamous marriage under the Marriage Act (Cap.150). Persons who
are Hindu by religion, Including Jains. Sikhs and Buddists can contact

monogamous marriage either under the Marriage Act or under the Hindu Marriage and

Divorce Act (Cap.157). Africans may marry monogamcusly under the Marriage Act or,

where one or both profess the Christian religion. they may contract a moncgamous

marriage under the African Christian Marriage and Divorce Act (Cap.151).

In contracting a monogamous marriage under the Marriage Act it is

required that'—2

(a) The marriage be celebrated in a licensed place or a place

worship by a church minister

(b) ome of the parties must have resided in the district of

marriage for at least 15 davs,

‘c) the parties must notify the registrar or the appointed church
minister of the district where :-hey intend to celebratzs their

marriage at least 21 days befo:e the celebration nf the marriage

(d) the registrar or the apnointed church minister shall post a
notice of the intended marriage in a public place for a period of 21
days to allow those with lawful objections to notify him#her.
(e) where an objection has been made the High Court will hear the
reasrns of the objection and make a ruling whether or not the

marriage should te contracted.

1). Follewing an English court decision in Fyde V. Hyde (1866) L.R.
I.P.D. 130, 133, as adopted under: Matrimonial causes Act (Cap.l52) Sec.2:*
Marriage Act (Capn.150) Secs.37, 49-50- African Christian Marriage and Divorce
Act, (Cap.l1l51) Secs.3-4,9 and Windu Marriage and Divorce Act (Cap.l57) Sec.7.

2). Marriage Act (Cav.1l50) Secs. 8-12, 15-1%, 19, 23, 29, 35, and 49-50.
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the parties to a marriage must be 71 years of age and must

give free consent* in any case where any of the parties is

at least 16 years of age but not 21 the guardian must give the
consent* where the guardian is not available or refuses to give
the consent the Provincial Commissioner or the Attorney-General,

or a Judge of the Figh Court may give the required consent.

the partiec to a marriage must not be close blood relatives,
close relatives by marriage or other tynes of relations that are

nerally or legally objectionable.

Loth or either of the persons intending to marry must not already
be in 2n existing marriage to a third person whether the marriage

is custcmary Mohammedan or any other forw.

In contracting 2 moncgamous marriage under Hindu r..rriage and Divorce

(N

Jct (Cap.157) it is recuired that:-

3.

(a)

(b)

Fan)
h
~—

Secs.

Poth the vparties profess Hindu religion, and this includes Jains,

Sikhs and Buddists of Indian Crigin,

Neither party has contracted a marriage with a third rerson and

that third person is still living,

Meither party is legally insane

The Bridesroom has attained the age of 18 and the bride 16. excert
that where a bride is younger than 16é, a legal guardian who must

be at lrast 2lyears old must give consent: if a guardian's consent
is not given or is not obtainable the Provincial Commissioner, the

Attorney--General or a Judege of the Figh Court can give the consent.

The parties are not so closely related lineage or marriage as to
come within what is called "Prohibited degrees of consanguinitv"

which are clearly spelled out in the Act.

The marriage can be solemnised or ceremonised zccording to either

party's customary practices which include saptapadi or Anand Karaj

3 and R of the Act.
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Africans can conduct mononsamous marriages under the African Christien
Marriage and Divorce Act (Can.151) nrovided ome or beth the parties are
professing the Christian religion. Tt is required that the Marriage be conducted
ir a plac2 of vublic worship and that neither of the nartiec 1s already marriad
to some nther person in any manner
and that marriage is still subsisting. BRoth the bridegroom and the

(4)

bride must freely consent to the marriage. Africans whe are already marrizd
in the customary way, which is potentially volvevncus, may also convert their
marriare into z monogamous one under this Act and here too, it can be done
through 2 Churcl Ceremony by a licensed C-urch Minister or hefore a registrar

(5)

of marriages.

CEVFPAL CCHSFOULMNCES OF MONNGAMOUS MAPRTAGES.

A Monegamous marriage is monogamous in the sense that once one has
entered into it, one is legally not capable of contracting any other valid
marriage with someone else in any other form. One is also not capable of
contracting a monogamous marriage if one is already in a marriage union with
someone else and that marriage is not dissolved In anv of the two cases, the
second puported marriage will be illegal and therefore null and void.“™’ The
party entering intc such a second opunorted marriaeza would be also committing a
criminzl offence of bigamy.(7) Parties to a moncgamous marriage are alse
prohibited from involving in sexuzl intercoursz with any third person. This
leads to adultery which is a civil wrong and is a grecund that can be used by the
innocent party in the mcnogamous union to ask for divorec2 or judicial separation,

which we shall sece in mere detail later.

2. Potentially Pclygymous and Polygymous Marriages.

Potentially pnlygvnous marriages are polvgamous marriages where tha
husband is permitted by law, if he so choses, te contract marriages with more
than one woman. There are two types of notentially pclygynous marriages which
are recognised hy law in Kenya-- i) those contracted under Mohammedarn iaw

ii) those contracted under the various Africar

custemary laws.

Sec.8 of the Act.

Secs. @ and 11 of the Act.

Rv. Robinson (1923%) 1 A1l E.R. 301
. Sec. 171, Penal Code, (Cap.h3}

~
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Potentially polygvnous marriages can be contracted under Mohammedan
law according to principles of Mchammedan law to» parties who both profess the
Mohammedan faith. Many laws «ive authority for this in Kenya: including the

4

Constitution. *” It is also nessible to convert a marriage previously
contracted under African customary law into a Mohammedan Marriage. Tolygymous
marriages under Moharmedan law differs in one important aspect with those
under customary law in that the husband is permitted to contract marriage with
more than one woman and not more than four at any one time., In contracting

a Moharmedan Marriage in accordance with Islamic traditicns the courts have
(10)

put a conditicn that both parties rust cive free consent to marriage.
Islamic customary practices have established that a guardian, ¥alii, of a
minor or unmarried adult woman mav arrange a marriage on behalf of the ward
ever. without her comsert, but this is nrw not vermissitle since it would amount
to a criminal offence of abduction to force s~mecne into a marriage.(ll) There
is a requirement that widows and women divorcees must observe a neriod ~f IDDA,
which range between 3 and zbout 4 months from the date of death of the former
spouse or date of divnrce with a former husband before a women can contract

a Mohammedan Marriage. This pariod is to 21low for ascertaining whether or

not the woman was left nregnant by the dead hushand or divorced husband. This is
done to determine paternity of children that are borr in a marriage. Normally
Yuslim women may only marry muslim men according to Mohammedan law, although
men are allowed to marry women from other recognised religicns. Clese hlood

relatives may nnt marry each other under Moharmedan law.

Marriages contracted under Mohammedan law are designed to last for life
unless a valid divorce is declared. There exist a form of Mohammedan marriage,
the MUTA. which is practised by very limited schools in Kenya. This allows for

a marriage which lasts for an agreed peried only. It has been established that

the payment of Mahr by the bridepgroom to the bride is essential in Mohammedan

"
marriages although the amount may vary from case to case.(l‘)

2) Constitution of Kenya. 1968. {Act. MNo.5 of 1969} Sec.$6 {5); Kadhi's
Courts Act, (Cap.ll) Sec.5- Mrchammedan Marriaee. Diverce and Succession Act
(Cap.156)+ and, the Sharia as directed by Saliha V. Thabit (1968) 2 X.L.R.131

9) Mohammedan Marriage, Divorce and Succession Act, Sec.é.

10) Bashferd V. Shabani (1271} E.A. 257: Athman bin Mohammed V.Ali bin
Salim (1915) 6 E, A, L, R, 91.

11) Penal Cocde. Sec. 142.

12) Abdulreheman V.Ali (1916) 6 F.A. L.R. 145.
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The law also requires that all marriages contracted under Mohammedan law be
registered: failure to so register them is an offenceg<lgﬁ) It is,
therefore. the obligation on the part of the man and the woman to notify the

registrar of Mohammedan marriages of their marriage within 7 days of such marriage.

(ii) Potentially Polygynous or Polygymous Marriages Under Customary Law.

During the colonial administration. African Customarv marriages were considered
legal only for limited purposes.(ls) As a result there were strong pressures
to dissuade Africans from contracting marriages under their respective ethnic
rules. This attitude has now changed a little and notentially polygynous
marriages contracted under the various customarv laws in Kenya are as legal as
those contracted under any one of the monogamous systems,(lu)
Potentially polyzynous African Customary marriages differ in the type of
vital ceremonies and requirements. It is important to note, however, that free
consent of both parties to such a marriage is considered a necessarv pre-requisite.
Where this is not obtainad and any one of the perties is forced into a unio
will be invalid,(ls) and those taking part in forcing one of the parties into
such a marriage run the risk of being charged with the crime of abduction.
Because of this requirement for free consent. it is implied that the parties
must be adults or else be of such age. usually puberty for girls. that they
understand what they are doing and their parernts or guardians ought to give
approval.

Marriage ' gifts are considered to be essential for the validity of

customary marriages.(l7)

The amounts of such gifts varies from case to case

and denends on customary practices of each ethnic group. One of the most
troubling violations of the law in Kenya occur in cases where either men already
married tc some other person moncgamously purports to marry any other under
customary law or where one already married under 2 monogamous system purports

to marry another under customary law. This is illegal and criminal. The

. . 3 . .. (18)
second purported marriages in these instances are invalid.

122 . Mohammedan Marriage and Divorce Ragistration Act (Cap.l55)
13. Rex V. Amkeyo (1917) K.L.R. 1u

14. Magistrate's Courts Act {(Cap. 10) Secs.2 and 18' Mwagiru V. Mumbi (1967)
E.A 633 Case V. Ruguru (1870) E A. 55- the Evidence Act (Cap. 80} Sec.130 (2)

15. Mwagiru V. Mumbi. Supra.
16. Pznal Code, Sec. 142,

17. Mange V. Manono (1958) E.A. 124: African Christian Marriage and Divorce
Act Supra, Sec. 13

18. Marriage Act, Supra Secs. 37, 49-50.
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B, DISSOLUTION OF MARRIAGE:

(1) Dissolution of Monogamous Marriages.

Monogamous marriages may be legally dissolved either temporarily or
permanently through: (a) death, (%) declaration that the purported marriage
is null and void, (c¢) divorce and (d) judicial separation. The laws governing
dissolution of monogamous marriages are almost similar irrespective of how the

monogamous marriage was contracted.

The Matrimonial Causes Act (Cap. 152) governs most dissolutions of

monogamous marriages contracted under the Marriage Act, Hindu Marriage and

Divorce Act and African Chrigtian Marriage and Divorce Act except for temporary

dissolution in the form of Judicial separation which can also be done under the
Subordinate Courts (separation and Maintenance! Act (Cap.153). All dissolutions
of monogamous marriages can only be ordered by the High Court and not magistrates!
courts,( except (a) temporary judicial separation which can be ordered by
magistrates under the Subsrdinate Courts (separation and Maintenance) Act and.

(b) monogamous merriages contracted under the .frican Christian Marriage and

Divorce Act which may be discolved by order of senior magistrates as well as

the High Court.

Divorce: Before parties may be allowed to divorce in monogamous
marriages, the marriage must have lasted for 3 years or more, except in very
exceptional cases. ™7’ and wboever is petitioning for divorce must be ordinarily
resident or comiciled in Kenya. The party who petitions for divorce must make
sure that she/he is not alsc guilty of the mztrimonial offence which she/he

(21)

alleges the other party 1s gi1ilty of. Where a woman party to a monogamous

marriage wants to petition four divorce she must prove that the husband has
committed one of the following matrimonial offences or wrongs:(zz)

(a) adultery

(b) deserted her for no good reason for at least 3 years

(¢) cruelty to her

(d) of incuravly unsound mind

(e) guilty of rape, sodomy (homosexuality) or bastiality (carnal knowledge
of an animal).

19, Matrimonial Causzss Act, Sec.3
20. ITbid Sec. 6
21, Ibid, Sec, 10

224 Ibid, Sec. 8
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Nullity: A wife may also petition the Courts for a degree which orders
that the m?rriage between her and her husband is null and void for the following
23

reasons

(a) +that the husband is permanently impotent or is not able since
the alleged marriage to have natural adequate sexual intercourse

(consummation) with her

(b) that she and the man are close blood relatives — a fact they did

not know at the time of the marriage

(¢c) that at the time of the marriage the husband had entered into a
marriage with someone else and that other marriage was still

legal and the other woman living

(d) that her consent to the marriage was obtained by force or fraud

(e) that husband was insane at the time of the marriage

{f) that husband was a& the time of the marriage suffcring from a

communicable vencral disease.

It should be.noted that the husband has a right to petition for nullity
where he discovers after marriage that at the time of marriage the wife was

pregnant by someone clse.

In all cases of divorce or nullity the courts will a ward a temporary

order, degree misi, which muct last for 6 months within which period the parties

may wish to reconcille or new evidence may come up which indicates that the
marriage should not be dissolved. It is only after the 6 months have expired
that the order of divorce or nullity becomes final and binding. Judicial
Separation: This is a temporary ordcr by the court ordering that the wife is no
longer ‘obliged to cohabit or live and perform matrimonial duties to the husband
until the court orders that the partics may resume cohabitation. It is given

for the same reasons as those for divorce (above() and within the time that it

is in force the property which the wife acquires within that period are considered
to be her own as if she were a single woman and the husband, therefore, has

(25)

no legal claim to that property as part of the matrimonial property.

23 Thid, Sec., 23
244 Tbid, Sec. 15
254 Ibid. Secse 17-10
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The grounds for divorce under the Hindu Marriage and Divorce

(26)

Act are similar to those under the Matrimonial Causes Act (above)

with the following additions:-

(a) +that the husband has since the marriage ceased to be

a Hindu by religicn.

(b) that the Husband has renounced the world by entering

a religious order for a period of at least 3 years

(c¢) there is a decree of judicial separation which has

lasted for 2 years.

The grounds for nullity under the Hindu statute are similar to

(27)

those in the Matrimonial Causes Act (above). Similarly the

grounds for judicial separation under the Hindu Statute are the same

as those for divorce with the single addition that where the husband
has refused to resume cohabitation after the court has ordered sc then

the wife may petition for an order of judicial separation.(28)

The grounds for divorce, nullity and judicial separation

for those married under the African Christian Marriage and Divorce

Act are the same as those in the Matrimonial Causes Act (above),

except, as has been said earlier, Senior Magistrates' Courts may

order all these.

Special Judicial Separation and Maintenance Rights.

Although husbands on a reciprocal basis share most of the grounds for
divorce, nullity. and judicial separation which we have seen above,
wives in monogamous marriages(2g) have rights of judicial separation

and maintenance which are not shared by their husbands under Subor-

dinate Courts (separation and Maintenance Act (Cap.153). The main

reason for this “favouritism' in the law is to be found in the sex

discrimination regarding property control that is characteristic

of sexist class societies.

26. Hindu Marriage and Divorce Act, Sec.1l0

27. Ibid, Sec.ll.

28. Ibid, Sec. 12

29. Subordinate Courts (separation and Maintenance) Act (Cap.153)

Sec. 15
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The grounds for which a wife may petition the courts

(high Court and Magistrates' Courts) for judicial separation and

maintenance under this statute

(a)

(b)
(c)

(d)

(e)

(£)

that the husband has been convicted of offences
committed against her which offences are provided
for in the Penal Code (Cap.63); these include doing

(31)

grievous harm, maliciocus administration of poison

with intent to harm,(32) wounding and unlawful admini-

. (33) . . .
stration of poison, failure to provide necessaries

of life to her,(su) and assualt which causes bodily

[~
harm to herq(au)

that the husband has deserted her

that the husband is guilty of persistent cruelty to
her or her children (where children include illegiti-
mate children) or has failed to maintain either her

or her children

that the husband has a venerial disease and insists

on having sexual intercourse with her

that the husband is either a habitual drunkard or

habitual drug taker, and

that the husband has forced her to submit to prostitu-

tion.

A woman may petition for separation and maintenance under

this statute only if she is ordinarily resident in Kenya and has not

been guilty of adultery.

(36)

Applications may be made to courts

which are in the area where the husband is convicted with the relevant

crime or where the complaint took place fully or in part.

(37)

30. Ibid, Sec. 3
31. Penal Code, Sec
32. Ibid, Sec. 236
33. Ibid. Sec. 237
34, Ibid, Sec. 239
35. Ibid, Sec. 251
36, Subordinate courts

37.  Ibid, Seced
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a woman applics to court for an order of separation and maintenance,
(38)

the courts, if convinced, may order that

(a)

(b)

(c)

the womanh is no longer bound to live with the husband as man and

wife (cohabit),

custody of the children under 16 be given to the women with the

man being required to make monthly payments for their up-kcep,

the husband should pay the cost of the legal action that the wife

instituted against him,.

It should be noted that an order for separation and Maintenance under

(30)

this statute like other such orders; is subject to the following conditions

(a)

(®)

that the victim or husband in this case may apply to court for
a revision of the order if there is evidence to show that things

have changed for the better,

that the wife has voluntarily resumed to live with him as man

and wife,

that the wife has not committed adultery during the pcriod of
separation except wherc the wife has donc so because the husband

has refuscd to pay the sums ordered by the court,.

Where a separation and Maintenance order has been revised by the Courts

and the parties are allowed to cohabit the court may still order that custody

of the children remain with the wife and the husband to continue to pay a nominal

maintenance fee to her for the children.

(40)

A woman who has committed adultery and is, therefore, not permitted to

petition for separation and maintenance may rewuest the Attorney—~Gencral as a

representative of the public to petition on her behalf in the interest of the

children,
38. Ibid,
39. Ibid,
40, Ibid.
41, Ibid,

Sece.

Sec.

O O D

Sece

Sece 12



- 12 - IDS/WP 367

2) Dissolution of Potentially Polyzynous or Polygymous Marriaces.

Polygynous or potentially polygynous marriage unlike monogamous
marriages may be dissolved outside the courts as well as by court orders.

Hohammedan Marriages are dissolvable under Islamic law and practice

and the statutes merely confirm this.(42) The law requires that +the person

relying on a P{inciple of Mohammedan law must prove that it exists and is

recognized, - - although in practice Kadhi's Courts have cxpertised in these
areas. There is also a requirement that upon divorce either or both of the
parties notify the registrars so that the divorce may be registered(44)—-—~
failure to do so is an cffence funishable by a fine of up to 3000/= and/or

45

imprisonment for upto 6 months.,

Generally it is Muslim men who have the power to divorce their wives

(46)

by unilaterally pronouncing three talakas. Wives may pronounce divorce

through talaki tafivid with agreement with their husband or they may pay their

husband to allow them to pronounce divorce in the form of Khul.(47) A wife

(48),,,

grounds that the husband has either cormittted adultery or repudiated Islam.

may petition the Kadhi to dissolve a marriagein the form of fagkh

Marriages under customary laws may be dissolved either in the courts

(49)

of law or through arrangement by the parties or families concerned. The
rcasons for their dissolution vary from group to group although the main
emphasis is not so much on commission of rigidly defined "matrimonial offences"
but rather a consideration of all circumstances of the case which may establish
that the marriage has irretrievably broken downe. From the cases decided before

1963 by the then court of Review, it is evident that marriages among many groups

— —

42. See footnote 8, above and Mohammedan Marriage and Divorce Registration Act
(Cap.155).

43. Mohammedan Marriage, Divorce and Succession Act; Sec. 34.

£1e. Mohammedan Marriage, and Divorce Registration Act, Sec. 9.

45. Ibid Sec. 25

46. Alawi V. Alawi (1954) 22 E.A.C.A. 105
A7. Salum V. Asumani (1969) E.A. 255
48. Omar V. Said (1952) 20 (1) K.L.R. 49.

49. Magistrates' Courts Act, Sec.2
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would be considered dissolved by mere dissertion of the wife, her
subsequent remarriage, and return of the price. Death of either party
however do not automatically dissolve customary marriages as the wife may
if she choses remain in her late husband's family and stay with a levir,
usuvally a male relative of the late husband.(5o) In many instances the
widower may also enter into a union with a girl relative of +the deceased
wife and the second union would be considered a continuation

of the first.

C, RIGHTS AND DUTIES OF CUSTODY AND MAINTENANCE OF CHILDREN

Within the limits of his/her ability every parent is under the
duty to maintain his/her children during marriage and after the dissolution
of a marriage, Children born outside of marriage are unfortunate in that
the law as it stands now assumes that such a child "belongs" <to the mother
(51) the father may be called upon only to pay token pregnancy compensatiogsz
which is not sufficient to maintain a child: Traditionally such arrange-

ment was satisfactory since the parents of the pregnant spinister would

adopt the children and maintain it.

Since parents within a subsisting marriage are assumed to have
& g
custody, charge or care of their children and juveniles in general, the

Children and Young Person's Act (Cap.141) imposes a duty on them to provide

the children with necessaries of life, including food, clothing, medical

aid and shelter, TFailure to do this amounts to a criwminal offence which

(53)

for the child may also lecad to the child being committed to a relative,

is punishable with a heavy fine and/or imprisonment Failure to provide

local government authority or a children's home in which case the parent

-
loses the right of custody over the child.(34) A mother married monogamously

54

may also petition for judicial separation and maintenances under the

subordinate Courts. {Separation and maintenance) Act whenever the husband

(55)

wilfully neglects to provide maintenance for her children,

50 Indirect reference is made to this in Africar Christian Marriage
and Divorce LAct, Sec. 13 (1).

51 This morality is borrowed from England, see Re. M. (1955) 2 Q,B.
479 {E.A.)

52, Magistrates Courts Act, Sec.2

53 Children and Young Person's Act (Cap,141), sec.23

54 Tbid Sec., 25

55 Subordinate Courts (separation and maintenance) Act, sec.3(1), (4).
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As parents mothers may be required to appear before any court where
their children under l8years of age are charged with an offence. (57)
They may also demand that they be allowed to attend. Since they have
a duty to maintain their children, they may be ordered to pay for whatever
damages their children have caused or pay some money of security to the

court to guarantee that their children will behave properly.

Generally whenever there is a dissolution in any form of
monogamous marriage, the women petitioner may request and the courts may
order that the women should have custody of the children and the matrimonial
property would be ordered to be for the benefit of the children and the

wife,

In all matter of custody and maintenance of children whenever
there is marriage dissolution of any form and irrespective of whether the
marriage was polygymous or monogzamous, the law is the same and the

principles are contained in the Guardianship of Infants Act (Cap.144).

This statute provides that: ( )

(a) wupon death of the husband, 2 wife has right of. custody of
the children.

(b) Before her death a wife has the power to. appoint a guardian
for her children who may, upon her death, either become
co—~custodian with the father of the children or a sole
custodian in the event that the father is unable to take

custody of the children:

(¢) din all matters of custody it is the interest of the
children which is paramount and not customary rights as to
which of the parents has priority over the other:

(4) Mothers and fathers have equal right to claim custody of the
children and

(e) custody orders are not permanent, but may be changed whenever
either of the parents satisfies the court that the welfare
of the children are no longer best protected while they are

on the company of the other.

564 Children and Young Person Act (Cap.l41l), sec.9
57 Ibid, sec. 19.
58. Matrimonial Causes Act, secs. 27 and 30

59. guardianship of Infants Act, (Cap.144), scs.3, 4, .6, 17.
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Another customary practice of the courts in Kenya is that
children of tender years are normally put under the custody of their

mothers unless there are special reasons to justify why they should not.<6o)

D, ITLEGITINACY AND PARENTAL DUTY OF MAINTENANCE

Due to influence of English law and culture in Xenya, children
born out of wedlock are considered illegitimate and suffer from extreme
neglect particularly by the natural fathers, Legal obligations of
fathers of such children are minimal as compared to those imposed on their
mothers., As we have seen under English common law illegitimate children
were considered to belong to the mothers only.(61> Generally in Kenya,
the only claims on rfathers of illegitimate children are limited to ¢

compansation for pregnancy.

UNDER THE MATRIMQMIAL CAUSES ACT
Yhenever zan order ¢f nullitvy has been declared on a nurnorted

monoaamous marriace, children born within that union are considerad
legitimate and hoth parents share resornsibilities fer them as if

n

. (£2) .y -
thev were married prererlv. "~/ lUnder the Leagitimacv Act (Carn.145)

a child which is horn illecitimate and then the rarents subseauentlvy
marrv becomes Leaitimate from the date ¢f the narents marriage
nrovided the father is domiciled in Kenva either kv birth or

63 . c .
(63) Mohammacdan Law also nresumes that a child bern withir

residence.
about & months of a marriaae or within 12 meonths of dissciution

of a marriage is alsc lecitimate. Most customarv laws also presume
that children hern within a marriace are Teaitimate, includina those
horn in a leviratic union after the death of a hushand. ATl these
nresumntions mav however be nroved wranag kv evidence that noint to

the contrary in which case the childran concearned hecome illegitimate.

"omen married moncnamouslv are antitled to annlv to court for
separation of maintenance if their hushands fajl to meintain them
and their children includine illegitimate chiidren horn to her

hefecre the marriana which the husband is liahle to take care of.(64-
60. Abcdulla Ein Mohamed v. “nena Rinti Abedi (1°912) 4 K.I.R.26
Karanu V. Karanu (1875) E.A. 12 (C.7,)

81. Re. N. (198E) 2.E.8. 479 (.C.A.

62. Ihid. Secs. 3,4, (64 Fvidence %ct (Can.80), Sec.118

63, Subordinate Courts (Seraration anrd "aintenarce) Act, sec. 3 (1)

African wills Act, (Can.1A9) Sec.4
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E. IMHERITANCE

The law of inheritance is commonly called the Taw of
succession, There are twe forms of succession:-

(a) testamentarv, i.e. where there is a valid will and;

H

(h) intestate, i.e. whers there is no valid will Teft hy
the decoasgd; or where 2 will is left which does not
nrovide far the distrikhution of a1l the decesased's

[
nronertv. Post customary successicn are intestate.

A rnerson who leaves 2 valid will is a testatcr or testatrix
(women) and one who Teaves more or one which nnly ceover nart of
nis/her nrepertv is an intesstate.

The law allows both men and women te rmake wills in order

ot
O

disncse of their nrorertv after their death. Mills are normally
required to be in writing and sianed bv the testator/testatrix and
witnessed by signature of two nreonle who must both ba nresent when
the testator/testatrix sians the will. The witnessas must sian their
witressing of the will toaether and in the nresence of thz nerson
makina the will, The witnesses are sunncsed to witness the

sianature of the testator/testatrix whathar the document is a
will or not.

Every person is allowed to make a will, however the nower teo
disnose ¢f one's rronertvy is somehew limited. Hindus can disrose
of their prornerty only in accerdance with Hindu iaw as nrovided
under the Hindu Succescion Act (Car.15%). Africans can deo so but

not in a manner that disinherit their denandert's or rneonle who thay
are reauired to maintain nor can thav disnose of nranerty which they

, . . ak
could not disnos2 of at will while a 11v9.( )

Mohammedans mayv make
wills within the nrincinles of Mohammedan law. """/ A part freom
these few limitations the law of succession in Kenva to~dav aives

a lot ¢of freedem to individuals to disirherit reonle whom they could
not disinherit at customary lawv., Yhere ore has made a valid will
most of the rules that aovern the distributien of rrorerty are

found in the Indian Successionr Act. 12865 which is nart of Kenyan.

Law. Vhere an African dies tastate or intestates the courts when
£7) L
(€7) Mithin

polyavnous uniens whenever the hushand dies intestate, the share

cailed unon mav apnlv the axisting customarvy Tlaw,

65. African wills rct, (Can.!

89) Se
66, Mohammedan Marriage, 0ivorce

q
LJ.
Successior Act. Sec.éd

o
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of his property ameng the houses may denend on the seniority of

the houses or equality of distribution depending on the number of
Q

sons in each house.6

Where a mother of an illegitimate child dies without a
valid will, the child or the child's children are entitlad to inherit

her Droperty.(7

“/ A child bern illegitimate but Teqitimated by

a court declaration has eaual rights as legitimate children cf the
parents although in terms of senicrity the legitimated child is
considerad to be born on the date of legitimaticon and not on the

actual date of birth.(7')

When writing a will, a2 nart from raming the intended heirs,
a person has the nower to name an executor/executrix oy administrator/
administratrix who will manage the prorerty and see that it is
proparty distributed. One may name a human person, a corpcration

72)

or company,( or the public trustee.'"”’ The puhlic trustee has

also power to distribute property of those who die without valid

wills. (74)

A Comnrehensive and unifyina law of inheritance was enacted
by parliament in 1972 called the Law of Succession Act.('5) It has

not come into operatien and will do sc when the Attorney-Seneral gives
a notice to that effect. MWitkout geing into detail, since it is not
yet effective, it is important to ncte that it will affect the

present lTaw in the following wavs:-

(a) by treating male and female children as equals in
matters of succession,

(b) by reducing the individuals* powers cf disinheriting
their dependants throuah a will

69. A summary of cases nn this are in G6.¥. Kuria, "The Law

c¢f Inheritance and the Child", in GUTTO, S.R.0. (Editor) Children

and the Law in Kenya, T.D.S. Occassional Paper No.35, 1870,

70. Legitimacy Act, Sec.l10

71. Ibid, Secs. 5 and 6

72. Administration of Estates by Corporations Act, (Can.163)

73. PubTlic Trustee Act (Cap.168)

74. Ibid, Sec.4.

75 Law of Succession Act, Ne.14 of 1972 as ammended by Acts.Ne.7

No.7 of 1975. No.8 cf 1976 and No.160 of 1977, MWhen it comes to force
it will not automatically annly to all areas in Kenva - Secs. 32,33,
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(c) by exnranding the definition of “"dependants" to
include scme asrects of the extended members of the
family

(d) by improvina the rights of "illegitimate children so
as to be able to inherit from their natural rarents,

(e) by tryinea to eaualise the nosition of individual
households within a rolygvnous unicn.

(f) by nroviding fixed nronortions of what shares widows
could be entitled to irrespective of whether customs
allow this or not.

F. DOMICILE

The law of domicile is imnortant in that it entitles a ¢
country in international relations to protect the interests of those
domiciled in it. Domicile is also imnortant locallv in that many
courts petitions regarding matrimenial problems reaquires that the
petitioner or the respondent be domiciled in Xenva. 9Domicile can
be that of choice or of origin. The Law of Domicile Act (Can.37)
provides that: {7+)

(a) at the time of hirth every person, if leaitimate,
shall acquiras the domicile of the father but if
illecitimate that of the mother.

(b) a woman's domicile changes to that of the husband
unpon marriage.

G. MATERNITY LFEAVE
Fvery woman emplovee in Xenva is entitled to two months

maternity leave with full pav except that in the vear when she has

taken this she loses her right as a worker to a paid annual leave

of twenty-one working days.(77 - .

7¢. Law of Bomicil Act, (Cap.37), Secs.7 and @ (2)

77. Employment Act (Can.22€) Sec.7?
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Abortion 1s ‘however illegal and anv one who gives a woman
any drug or uses force-tn nrocure abortion is liable to:imrrisonment
for-unto 14 years.(79)a:The-genera1 law however, allows abortions
to be done by medically aualified doctors only in necessary cases
where the continuation of the pregnancy is likely to endanger the
1ife and hedalth of the mother. Because of this vagueness 1in
thelaw, doctors are usually unwilling to accent to perform abortions
inzcases which are not very serious. Abortions through surgical
operations may also be done for the same reasons.( There is no
law specifically on sterilisation as a family planning method
although beina a surgical oneration, qualified doctors may perform
them if they are convinced that their natients need it.

1. THE LAWY OF RAPE™"T"

It is an offence for anvy man above the age of 12 to have
carnal knowledge or sexual intercourse with a woman without her
consent. Consent here implies free consent and where a woman is
too drunk as not to be able to know what she is doina, or she has
been threatened, intimidated, or made to fear that she would be
barmed, then consent is not freely given. 1If a woman in the dark
has sexual intercouse with a man believing that it is her husband
then her consent is not freely given. 1In all these cases the man
would have committed the offence of rave and if found quilty by
a court of Taw would be imprisoned even for 1ife with or without
corporal punishment. - An attemnted rape also carries similar
punishment. If a2 man has carnal knowledge of a girl below the
age of 14 vears he commits an offence of defilement and is liable
to imprisonment for upto 14 years with hard labour and with corporal

78. Penal Code, Sec. 158 __ ..

79. Ibid, Sec. 159 S
80. Singh Basel V.R. (1959) E.A. 813; R.V.Bourne.(1939)
1 K.B. 687

81. Penal Cnde, Sec. 240.

g2. Penal Code, Secs. 139, and 140

83. Ibid, Sec. 141
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Dunishment.‘84)

An attemnted defilement leads to imnrisonment for
upte 5 vears with hard Tabour and corporal cunishment. With reqard
te oirls below the ana of 14, it is not encugh to sav that theov gave
consent since by virture of their age they are considered in Taw

to be teo inmature teo cive free consent.

In a1l these cases the victim is the chiaf witnass for
the orésecutien and since the Taw requires that their evidence be
"corobnrated" or confirmed by some other evidence, it is imnortant
that they act with speed and carzs whenever their privacv is violated
without their nermission.

Immediately after the incident the victim should renort
the matter to the nolice or srme nther nerson. A medical nersen
should be contacted tc make an examinatinn-which can reveal whether
the condition:ofrthe victim- nrove that thev:have been viclated and
if possibleito take~sample: of the semen and estimate the conditions
of bodv injury.iviit doesrnot matter that the victim is:net a virgin
since even common:prostituteshave:the sam2 rights as any other

member of -the nublic. rst a2 vebent
e CLovemr w0 T SRy
-5+ Wamen whn are: eitheriidints or imbeciles are also

protected by the Taw and anvone whn has carnal knowledge with them
with or without their consent like the case of girls:under 14 -
is committinag defilement and is liahle to-similar:punishment as~o
that given to those who vielate girls below the age of 14 vyears.
Since rape and defilement are-criminal effences. the
victim may get no renmarations redressy: from the courts unless they
file civil suits to claim for damaqas far the wrongs committed on
their bodies.

84. Ibid, Sec. 145



- 21 - I8/ P 367

WIFE BEATINSG

Ca

Assaulting anvone is a punishazble criminal offence in
Kenva(85) and. given the constituticnal esquality cf men and women
in Kenya, husbands have ne "riaht" to beat their wives. Of
course. the society condons some farms of viclence and seme amount
of fightine or use of limited force as a means of resclvina social
cenflicts may be accentable. This however deces not mean that men
may claim that they have a richt to beat their wives. This implies
that men have a "rigaht"to violate the laws:

K. ADOPTIODN
Adontion means a comnlete and final senaration of a

child from its natural parent, if there is one, and other relatives
and the child becomes the child of the adentina narent for all
purpcses. “Fostering” a child is not adoption because it does not
completely and finally sever the relationshin between the natural
parents and the child. Fosteraae can take place without a court
crder, however, only a court of law can ¢ive an order for adoption.
The present law anplying tec adontion is the Adoption Act (Can.143)

as ammended in 1978,

Anv man or woman belew the ace . of 18 and not married can be

87,

adonted provided they are resident in Kenva.( Anv man, woman (88)
)

or counle resident in Kenva have the nower to adent a child provided:-

(a) they are at least 25 vears old and 21 vears nlder than
the child they want to adopt,

one
(h) if the/to he adonted is a relative of the adopting

parent(s), the parent (s) must be at laast 21 vears old,

(c) if one is the meother or father of a child there is
nc age limits,

85. Penal Code, Secs. 250 - 251
86. The Constitutinn of Kenya 1960 (Act No.5 of 1969) Sec.70
87. Adoptiecn Act (Cap.143) as Ammended in 1978, Secs.2(1).

3 (1) and 4 (4)
88. Ibid, Sec.4
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(d) that the child has heen in custody of the adonting
parents frr at least 3 menths nrior to the adention,

']

(e) only in snecial circurmstances would the ceurts award

-

an adentinn order to a sinagle male apnlicant, a
speuse Oor spouses in a nalyaynous unien ana, where the

nplicant and the child are of different races,

Courts may aive adenticn nrders anly if the nzrents, auardians, or
rther relatives who miaht look after the child or the father nf the
child if the child is illeqgitimate or the narents of the child's
mother, where the child is illegitimate, or the wife or husband

nf the apnlicant oives consent.‘sg) If anv of these persans have
failed to Took after the child the court mav disrecard their

. . S0 )
viithholding of consent.("o)

Adeontien orders cnly be aiven where
the court is satisfiad that it is in the interest of the child and
the child alsc Seliaves sn. The courts can not cive adentien to
adopting parents who are beina naid to do so. The courts must also
ensure that relatives of the child %o be adonted are informed in

time before the adention order is aiven.
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