ENTRENCHING CONSUMER RIGHTS IN THE
ADVOCATES’ DISCIPLINARY SYSTEM IN KENYA

By:
Christine Siranga
C53/81306/2012

Supervisors:
Dr. Francis Owakah
Dr. Jacinta Mwende

A research project paper submitted in partial fulfilment of
the requirement for the Degree of Masters of Arts in Human
Rights at the Centre of Human Rights and Peace Studies in

the University of Nairobi

November, 2014



DECLARATION

| Christine Siranga hereby declare that the worthis research project paper is
entirely my own work, except where stated. The asde was gathered using
online databases and printed texts and all workreeiced is included in a
reference list. No help was sought from an exteprafessional agency and
there was no use of other students past work asdhbiabeen submitted as an

exercise for assessment at this or any other Usityer

Signed: Date:

This research project paper has been submittedexamination with our

approval as the University Supervisor

Dr. Francis Owakah
Signed: Date:

Dr. Jacinta Mwende
Signed: Date:




DEDICATION

This research project paper is dedicated to myveeloparents Peter and
Mirriam Siranga and my brothers Michael, Stepherd didel for their
encouragement and inspiration. | also give my btessd gratitude to my

supervisors, lecturers and friends for their supaod inspiration.



ACKNOWLEDGEMENT

| take this opportunity to thank the Almighty Godhevgave me the strength and
guidance throughout this study.

| am also thankful to all the people who gave spegeusly of their time and
resources to help me with this research. To my eyep] Office of the Attorney
General and Department of Justice for financiapsupto enable me undertake
this course, the management of the Advocates’ Caimigl Commission and the
Advocates’ Disciplinary Tribunal who allowed me darry out the research in
the institutions and my family and friends for thenoral support and

encouragement during this period.

| also wish to extend my sincere gratitude to mgeegch project supervisors
Dr. Francis Owakah and Dr. Jacinta Mwende, allcilverse lecturers and fellow

students for rendering an enriching experiencéémesand procure knowledge.



ABSTRACT

This study focused on the need to entrench consugiess in the Advocates
Disciplinary System in Kenya. It was limited to tweain institutions involved
in the discipline of advocates in Kenya, which #re Advocates’ Complaints
Commission and the Advocates’ Disciplinary Triburnfitention was drawn to
the correlation between increase in the numbeoofgaints against advocates
and weak institutions, the effectiveness of thetitutsons in promoting
consumer rights and ways in which the institutioas be improved to entrench
consumer rights.

The study was designed on a descriptive and aoahfiproach. Data was
summarized using statistics and percentages useguaatify the level of
efficiency. The study target was the complaintsfilevailable in the Advocates’
Complaints Commission and the Advocates’ DisciplriBribunal.

The findings from the study show that despite thistence of the Advocates’
Complaints Commission and the Advocates’ Discipyndribunal the legal

profession has seen a startling increase in malpea@among advocates in
Kenya, that the two institutions have not beingeetive in the promotion of
consumer rights and that there is need for refofrthe institutions to make
them compliant with the provisions of the Consigatof Kenya 2010 and the
Consumer Protection Act 2012.

The recommendations from the research suggestddtitaee is a need to
significantly amend the Advocates Act to change streicture of advocates
discipline in Kenya and broaden its focus in orttemake it more consumer-
oriented, decentralization of the Advocates’ Cormita Commission and the
Advocates Disciplinary Tribunal services througte threation of regional
offices to bring services closer to the people, leyrpent of more staff at the
Commission to deal with the workload and the inticitbn of a computerized
case management system.

Consequently, the recommendations drawn from thsearch paper are not
confined to the Advocates’ Complaints Commissiord ahe Advocates’
Disciplinary Tribunal but also as a guide toward8uencing policy in other
related institutions throughout the country.
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CHAPTER ONE
GENERAL INTRODUCTION
1.0 Background to the Study

In Kenya, the law governing the disciplinary regiofeadvocates is set out in
the Advocates Act, which provides for two main diioary processes. The
first is the Advocates’ Complaints Commission whighs established in 1989
as a department within the Office of the Attornegn@ral. The Commission’s
mandate is to inquire into complaints against adtes, firm of advocates or
any member or employee thereof. The second is thedates’ Disciplinary
Tribunal which has been in existence since 1949wthe Advocates Act came
into force. It was previously referred to as thevéchtes’ Disciplinary
Committee before an amendment to the AdvocatesirAR012 to change its
name to Advocates’ Disciplinary Tribunal. Its matels to hear and determine
complaints against advocates including those maddéhb Law Society of
Kenya. In addition to these institutions, we have tcourts which have
jurisdiction over the discipline of advocates inniga and the council of the
Law Society of Kenya which has powers under itepaAct, that is, the Law
Society of Kenya Act, to undertake discipliningafvocates (Mbote & Migai
2011, 117).

History attests to the fact that these institutibase not been able to protect
consumers of legal services from professional nmdoot from advocates in
Kenya. There has been a significant increase inntlnm@aber of complaints
against advocates and in most cases the way thetwtions handle these
complaints seem to favour advocates against wharnsations are levelled.
For example in the years 2009 (Kenya Gazette NotNes. 6034 of 2009,
11117 of 2009, 13852 of 2009) and 2010(Kenya Gazettices Nos. 210 of
2010, 8030 of 2010, 12205 of 2010) the Commissaxeived a total of 947
complaints compared to 1201 complaints in 2011 {(feeBazette Notices Nos.

437 of 2011, 8362 of 2011, 10005 of 2011) and 2Kehya Gazette Notices
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Nos. 5038 of 2012, 9368 of 2012, 14666 of 2012)th\kkgard to the handling
of complaints, out of the 3271 cases lodged atAHeocates’ Complaints
Commission in the years 2009, 2010, 2011 and 2832,of those cases were
dismissed as no professional misconduct was fouartti® part of the advocates,
870 cases were closed for the reason of abandond@é® cases were closed
for lack of evidence and 499 cases were forwardethée tribunal for further
action. The remaining 406 cases are still pendirigeaCommission and remain
unresolved. According to the secretary of the Lawi&y of Kenya out of the
499 cases filed at the Advocates’ Disciplinary Tinkl during that period, 385
of those cases have been finalized. The remairidgcases remain unresolved.
Also, upon perusal of about 50 cases that have fweglized at the tribunal, it
was established that 38 of those cases tendedpjpoduthe advocates. For
example, the sentences handed down to the advaratésnient despite records
at the Law Society of Kenya showing that most afsth advocates are repeat
offenders thus exposing other innocent members haf public to the

practitioners whose professional conduct woulddresidered unsatisfactory.

A report (Stobbs 2002, 12) on the workings of thdvécates’ Complaints
Commission and the Advocates’ Disciplinary Tribuerakaled that they are
under-funded, under-resourced with management regstbat are no longer
able to cope with the volume of complaints.Thesgitutions are also not free
of political influence with the election of the Le®ociety of Kenya members at
the tribunal increasingly been decided along maltparty lines. There is poor
dissemination of information, majority of the consers of legal services do not
know their rights and there is a failure by thesstifutions to adequately

exercise their powers in the regulation of advaxate

The enactments of the Constitution of Kenya 201dthe Consumer Protection
Act of 2012 have brought with it changes and iaslonger business as usual.
They have broadened the democratic space and tpectexions of the

consumers have changed. The Constitution of KeM#®) 2nd the Consumer
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Protection Act2012 provide consumers with unprengste protection and
empower them to seek redress where they have begmged. Under Article 46
of the Constitution, consumer rights are recognized given expression
through the written law. In the spirit of the prengns of the Constitution,
Parliament enacted the Consumer Protection Act @cteihber 2012. The
significance of this new legal environment relatiagconsumer protection is
that advocates as legal service providers are egallly obliged to uphold the
rights of their consumers and failure to do so waitract a legal sanction both

from the courts and the regulator.

Thus the environment has changed and the legatgsimin ought to adapt with
it in order to remain in business. It is for thésson that there is need for reform

of these institutions towards the promotion andequrtion of consumer rights.

1.1 Statement of the Problem

The parameters used by the Advocates’ Complaintsiiiesion and the
Advocates’ Disciplinary Tribunal in handling comjpies against advocates in
Kenya have not adequately protected the consumedegsl services. The
enactment of the Constitution of Kenya 2010 hasudmnod with it increased
emphasis on rights including consumer rights. Theagats were further
expanded through the enactment of the Consumeediat Act 2012 which
deals specifically with consumer protection in Karjowever, in spite of this
new legal environment, the consumers of legal sesv/continue to experience
obstacles in the enjoyment of their rights. Thetitasons charged with the
discipline of advocates in Kenya have made litleno progress to improve in
order to promote and protect the rights of the aorex. The real effect of this
to the changing national spirit in protecting hunvaghts has not attracted
intellectual enquiry in the recent past and as suoohsolution has been

suggested.



This research therefore aimed at looking at thecire and processes used by
the Advocates’ Complaints Commission and the AdtexiaDisciplinary
Tribunal in the handling of complaints against azhtes in Kenya, their impact
on the rights of the consumer as envisaged in thestiution of Kenya 2010
and Consumer Protection Act 2012 and provide plessilutions at improving

in order to adequately protect the consumer ofl legiavices.

1.2Research Questions

The research sought to answer the following questio

1. What are the possible causes of increased comgplaigginst
advocates?
2. Is the existing institutional framework within thedvocates’

disciplinary system effective in the promotion ohsumer rights
as envisaged in the Constitution of Kenya 2010 dhe
Consumer Protection Act 2012?

3. In which way should the institutions be improvedetotrench
consumer rights?

1.30bjectives of the Study

The general objective of this study was to exantiestructure and processes
of the Advocates’ Complaints Commission and the dues’ Disciplinary
Tribunal vis-a-vis the rights of consumers of legakvices with a view of
entrenching consumer rights within the advocatesciglinary system in
Kenya. From this general objective, specific objest were derived as follows:
1. To demonstrate that an increase in the number ofptaints
against advocates is afunction of weak structunesrastitutions.
2. To examine the effectiveness of the existing ingsthal
framework within the advocates’ disciplinary systém the
promotion of consumer rights as envisaged in thes@iition of
Kenya 2010 and the Consumer Protection Act 2012.



3. To examine ways and means of improving the ingitist in a

bid to entrench consumer rights.

1.4 Justification of the Study

This study is invaluable to the various stakehaderthe legal industry and
general consumers of legal services in Kenya. ®search could not have
come at a better time than this following the ongoefforts at reforming the
regulation of advocates in Kenya. This researchthérefore go a long way in
informing the stakeholders of the areas that nedxtimproved so as to ensure
that the consumers of legal services are adequptelgcted as provided for

under the Constitution of Kenya and the Consumeteetion Act.

Taking into account that the Consumer Protectioh 2042 came into force in
2013, there is little publication on the same hetitis research will be
significant to the Academia as the findings wilbpide an understanding of the
legal structure intended to protect the consumdegdl services. The research
will also be significant to the members of the pabds the findings will
enhance and promote consumer protection in theigioovof legal services in

Kenya.

1.5Scope and Limitations of the Study

The scope of this study was limited to the condiidhe two main institutions
namely; the Advocates’ Complaints Commission anc tAdvocates’
Disciplinary Tribunal in the handling of complairdgainst advocates in Kenya.
The researcher had no interest in legal argumekitshe end of the study
detailed recommendations were made on how consumgéts can be

entrenched in the existing advocates’ disciplir@rstem in Kenya.

Thestudy analyzed the entrenchment of consumetsrigh the Advocates’
Complaints Commission and the Advocates’ Discipindribunal and the

review was done in Nairobi as this is where the imgbitutions are located. The
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focus was on the structures and processes of tbeirtgtitutions so as to
understand how they operate in relation to the pt@n and protection of

consumer rights.

1.6 Definitions of Concepts

AdvocatesPersons who through a program of study, are leainetkgal
matters and have been admitted by law to prachieg profession in Kenya,

who advise clients on their legal rights and argheg cases in court.

Client: A person who as a principal or on behalf of anothreas a trustee or
personal representative, or in any other capaecitygower, express or implied,

to retain or employ an advocate for whose servicertshe is liable to pay.

Consumer: A person who purchases goods and services fortdiuse or

ownership

Consumer Protection:A policy framework to ensure that a person undedsa

his or her rights and that he or she is not exgdbit

Consumer Rights: A claim made by a consumer to access goods antesr
of reasonable quality, information in order to deabonsumers gain full

benefits of the goods and services so accessed.

Disciplinary System: It is a mechanism to promote honesty, fairnesqees
and accountability within a community and to pravid fair and effective

machine for resolving cases that came out of breéelgiven profession.

Legal Profession: It is a paid occupation based on expertise in |laat t

involves prolonged training and a formal qualifioat



Professional Misconductlt is acting in a manner contrary to the establishe

code of conduct and is punishable by disciplinagasures.

1.7 Literature Review

According to Maute (2008,55) although consumerassiifalls outside the usual
scope of lawyer discipline, recommendations foragxfing lawyer regulation to
increase mechanisms designed to resolve consummela@iots that fall outside
the purview of the disciplinary agency have reached levels. She noted that
the 1992 American Bar Association McKay Report ggiped the significant
gap between client expectations and existing réiguls, andrecommended that
state courts should develop systems of regulati@t bridgethe gap with
component agencies to address efficiently and &ffdg the widerange of
complaints about lawyers’ conduct. There was a @sapfor major regulatory
reformsto the United Kingdom legal professionsjudmg creation of a legal
servicesombudsman to investigate handling of diseiy complaints by the
relevantprofessional bodies. Since then, and cultimg in the 2007 Legal
Services Act(which currently applies only to Englaand Wales), the reforms
in the UnitedKingdom (U.K.) give unprecedented foam consumer protection
and redressto clients outside of or overlappinghwitvamped disciplinary
schemes. Meanwhile,Parliaments in Australia, Sodtland New Zealand
enacted ombudsmansystems authorizing varying lewélsntervention for
consumer redress. Expanding the scope of profesdsregulation to provide
greater consumer protection has taken hold in otlesternized legal markets.
She stated that other jurisdictions including thetéd States of America State
Courts that have not yet done so should take hdethese international
developments and create mechanisms to address ctierplaints for redress
outside the disciplinary process. In as much asatijements expressed above
relate to the United States lawyers regulatoryesyst gives an overview on the

importance of expanding lawyers regulation to protee consumer.



Kimanthi (2010, 1) notes that relationship betweerocates and the public is
characterized by mistrust if the jokes told abautyers are anything to go by.
He notes that statistics on complaints against émsvare shocking. According
to the Advocates’ Complaints Commission, 425 compdawere received
between January 2008 and January 2009. These digdoe not include
complaints made to the Disciplinary Committee @& tlaw Society of Kenya. It
is currently not unusual to see advocates beintetao courts for withholding
funds, issuing of dishonoured cheques, domestien@ and sending abusive
texts among others and there is always some examitenvhen a lawyer is
charged. This is because professional ethics aaddatds in the legal
profession seek to protect the integrity of thefggsion, lawyers and the public.
The public is entitled to the highest standard$afiesty, confidentiality and
competence. A higher requirement of integrity aretspnal discipline is
demanded of a lawyer. Prior to the establishmethe®fAdvocates’ Complaints
Commission, the role of maintaining discipline @fiers was in the Law
Society of Kenya. However, doubts had increasingen over the ability of the
Law Society of Kenya to discipline its memberswhis feared that the Law
Society of Kenya could not protect and assist thigip in all matters touching
to the law. The boards of inquiries which had bestablished to deal with
complaints could not cope. This necessitated tmmdtion of the Advocates
Complain Commission.Professional integrity withimetlegal profession has
thus proven to be very important. Owusu (2013) maelierence to this
statement where he noted that news of a high gadde being jailed for
corruption or lawyers being jailed for stealingedlis’ money were unheard off
in the past but the same is currently happeningo Ahere are murmurings of
dishonesty at the bar, and at the bench yet tlegrity of the legal profession is
expected to be so high. He noted that when he tsbéd a young lawyer and
there was an argument in a crowd, the people woatchally turn to him and
ask what he thinks, the assumption being that aydawhas an all-round

knowledge and his integrity and respect is withautdoubt. But, today a



lawyer's opinion is treated with outmost suspici@md sometime even

disregarded.

Mark, Gorgon, Brun & Tamsitt(2012,24) observes thatfessional integrity is
the fundamental quality of any person who seelsréatice as a lawyer. They
noted that if a client has any doubt about hisesrlawyer's trustworthiness, the
essential element in the true lawyer client refegiop will be missing. If
integrity is lacking, the lawyer's usefulness te ttlient and reputation within
the profession will be compromised regardless ok mompetent the lawyer
may be. It was concluded that public confidenctheadministration of justice
and in the legal profession may be eroded by adawyrresponsible conduct.
Accordingly, a lawyer's conduct should reflect ¢rexh the legal profession,
inspire the confidence, respect and trust of cdiemd the community, and avoid
even the appearance of impropriety. This also we@lppropriate management
system that support and encourage ethical andt dbensed behaviour. Where
professional integrity is low, public confidence lIest and trust in the
institutions is thereby compromised. Indeed prafesd integrity and ethical
behaviour is crucial for personal credibility anafessional success within the

business world both for the service provider arddbnsumer of the services.

Arguably, professional integrity has an influence oonsumer protection.
Shirvington (2001,5) argues that this results iretlnical dilemma amongst the
legal practitioners thus damaging the integrity tbé profession as one is
sometimes expected to act in a manner that isylit@ldamage another. She
notes that the lawyer’s role is both to uphold thée of law and serve the
community in the administration of justice by segitheir clients’ interests
competently, communicating clearly with their cligntreating people with
respect, acting fairly, honestly and diligentlyailhdealings, pursuing an ideal of
service that transcends self-interest, developing anaintaining excellent
professional skills, acting frankly and fairly il @ealings with the Courts,

being trustworthy, keeping the affairs of clientmfidential, unless otherwise
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required by the law, maintaining and defending tiglits and liberty of the
individual, avoiding any conflict of interest andrking with their colleagues
to uphold the integrity of the profession and haable standards and
principles. Therefore, professional integrity andnsumer protection are
interrelated and mutually reinforcing. A professsomeliability has a major
impact on the protection of the consumer thus systend processes to improve
professional integrity have the potential to heipcrease the consumer

protection.

This concept of consumer protection is requiredekist for most service
organizations especially in the current legal emvwinent. Mutunga (2013,3)
noted that the integrity of the justice system deiseon the effective, fair and
efficient functioning of all actors in the legalcser. He observes that if the legal
profession is to be taken seriously, it must beégioonvey to the public its own
discomfort with the low standards, both in trainiagd practice. It must also
project and defend the principle of equality befitre law and serve the ends of
justice for both the rich and poor alike. He obssrthat the consumers and
practitioners will be best protected if attentienturned on the systemic and
preventive actions. He goes further to emphasisnged for the creation of

strong and democratic institutions in the disciplof advocates.

A critical look at the provisions of Article 46 arsD of the Constitution of
Kenya 2010, the Kenyan experience generally reflachational reluctance on
the part of the legal profession to initiate neaeggeforms that are in the
interest of the public and consumer protection.oRe6 in the disciplinary
system for advocates in Kenya need to be gearedrtiswmproving consumer
protection and promotion in this new constitutioaed (Marienga 2011, 1). The
article encompasses advocates’ discipline in Kemya the need for
institutional reform in light of the new constitoitial dispensation which is the
focus of this study. Emphasis is made on the wesdasethat exist within the

current framework and consumers need to be satigfih service delivery.
10



The Federation of Women Lawyers (FIDA-Kenya)reportieat many African

countries are facing an erosion of citizen's ttostards the legal profession.
Too many legal practitioners are not concerned tahmblic trust as an
important factor. They noted that the status ofiserdelivery in the courts
constitutes some of the worst cases of human rigbtations and puts a grim
picture of the judiciary’s ability to safeguard thaghts of clients. They

explained that frustration, bribery, lack of infation, withholding of

information, confusion and negligence charactecaert services. As a result
citizens’ engagement with the judiciary and the Jlexg is at best wary. In
agreement Anthony & Anthony (2006, 32) noted thagtomer perception of
guality of service is often influenced by the attgaality of the customer

service delivered and received in relation to tlaelpct.

Effective institutions assist in the administratioh justice and guarantee the
rule of law for a just and fair society motivateygl the protection of consumers
and protection of the legal profession (Stobbs 2@Q2. This is important based
on the fact that majority of customers who complagrainst advocates are the
poor members of society and the workings of the okdites’ Complaints
Commission and the Disciplinary Committee now nefdr to as the
“Advocates’ Disciplinary Tribunal” determines wheththey get justice or not
and whether the profession can regain its glory.plib this into perspective,
Stobbs (2002,15) looks at the workings of the Adwes’ Complaints
Commission and the Advocates’ Disciplinary Tribun&le notes that the
Commission receives between 300 and 400 complamtsquarter yet in its
service charter it aims to reach a decision on damig in 90 days. In effect,
with a backlog of over 3,200 live cases suggesistthis aim is rarely, if ever,
achieved. Also, the many advocates do not takeCiramission seriously as
most of them do not answer to the Commission’siledind its resources are
entirely inadequate to cope with the task in haraking it difficult for the
complainants to get justice. On the other handndted that the Disciplinary

Tribunal’'s procedures are cumbersome and in neenlgeit reform to provide
11



a coherent case management system and reducebtardial delays that exist.
With regard to courts the writer states that altffothere exists powers in the
Chief Justice and the other judges to deal withoadtes’ misconduct it is not
clear if this jurisdiction has ever been exercis€de Law Society of Kenya
which acts as the secretary to the Tribunal is afster-staffed and lack strong
levels of management and systems for accountabllitg writer supports the
idea of reform for improvements to the system aedlidg with the particular
problems that exist. Although the writers givesetaded report on the workings
on the Advocates’ Complaints Commission and the okdtes’ Disciplinary
Tribunal with regards to their structures and psses, the analysis was made
before the enactment of the Constitution of Kengd® and the Consumer

Protection Act 2012, which creates great emphasisoasumer rights.

Ojienda (2005,7) discusses the legal professioldnya, its history and the
current structure, the legal training in Kenya, thstitutions involved in the
training of lawyers in Kenya and goes further tokd@t the institutions involved
in streamlining the profession in Kenya such as @euncil for Legal
Education, Advocates’ Complaints Commission, thevdtates’ Disciplinary
Tribunal and the Law Society of Kenya among othElss discusses the process
of instituting a complaint, the procedure throughiskh a compliant goes
through, the expected outcome in the event of @essful prosecution. The
writer further list challenges facing the discipliy process and gives
recommendations. The discussion by this writerlnsoat similar to what that
researcher is discussing in this research. Howineedifference with this study
is that it does not look at the institutions invedvin advocates discipline in
respect to consumer rights as provided for in toas@itution of Kenya 2010

and the Consumer Protection Act 2012.

Developing a consumer-oriented organization is béeg the new cornerstone
of success. For many, understanding consumer ragtdsknowledge of how to

maximize its potential requires transformation. Goonplementation of
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consumer rights; improves relations between theswmer and the services
providers; reduces complaints, improves perceptiofreaistomers and potential
customers towards the services rendered by antutisti; and helps in
improving the socio-economic status of the conssmé&ommission on
Evaluation of Disciplinary Enforcement of the Anwam Bar Association
(1992,6) noted that times have changed and thectatpms of the public and
the consumers have changed. The existing systeagofating the profession is
narrowly focused on violations of professional eshiand provides no
mechanisms to handle other types of consumer' @npl The system does
not address complaints that the lawyer's service avarpriced or unreasonably
slow and does not usually address complaints afnmuetence or negligence
except where the conduct was egregious or rep@ataddress complaints that
the lawyer promised services that were not perfdrorebilled for services that
were not authorized. The disciplinary process doething to improve the
inadequate legal or office management skills thatse many of the complaints.
In Kenya consumer rights are now recognized as phaifenya laws and

regulations must be put in place or expanded tteptahe consumer.

1.8 Theoretical Framework

This study was based on two theories: public istetteeory and the consumer
protection theory. Posner (1974, 2) public intetesbry of regulation has been
found quite useful. This theory holds that regolatis supplied in response to
the demand of the public for the correction of fieé#nt or inequitable market
practices. One assumption is that marketsare hyenéitagile and this is likely
to create inefficiently in operation. With theses@amptions, it is very easy to
argue that the principal government interventionshie economy were simply
responses of government to public demands foratification of palpable, and
remediable, inefficiencies and inequities in theerapion of the free market.
This theory is the reason behind government invaket in the advocates’
disciplinary process. In its attempt to protect lpuimterest in the discipline of

advocates in Kenya the government amended the Ate®d@ct and created the
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Advocates’ Complaints Commission. This Commissiarks together with the

Advocates’ Disciplinary Tribunal, the Law Societly Kenya and the Courts in
the discipline of advocates in Kenya. On the othand, the disappointing
performance of the regulatory process is the rasitof any unsoundness in
the basic goals or nature of the process but oficodar weaknesses in
personnel or procedures that can be remedied athety gains experience in
the mechanics of public administration. The publierest theory of regulation
holds that regulatory agencies are created for fidegpublic purposes, but are
then mismanaged, with the result that those pugase not always achieved.
Kenya has recently enacted laws that aim at refayrtiie way institutions are
operate and with the coming into force of the Cibmsdn of Kenya 2010 and

the Consumer Protection Act 2012 calls for improymlic administration

have reached peak levels.

Brown & Wolf (2012,9) propounded the consumer prtta theory by
claiming that many of the woes and weaknesses efattorney disciplinary
system could be mitigated through increased pytsidicipation. By making
the disciplinary process more inclusive of victiergpectives and more open to
participation from multiple stake holders, attorndiscipline can combat
cynicism among lawyers and the public they serveildbtrust between
attorneys and their clients, and foster the prodess qualities that are captured
in both the mandatory rules of professional condiaet lawyers and the
aspirational comments that accompany those rules. not unusual to see a
consumer receiving less justice when theysuffeusiige at the hands of the
justice system than when they suffer injusticehat hands of the providers of
non-justice goods and services. Almost alljustigeteams have chronic system
capacity crises at all levels. Victims waittoo Idiog compensation and healing.
Innocent defendants wait too long toclear their eanmThe legal profession
bears the burden of climbing mountainsof backlogsameliorate system
incapacity. Their contribution to this debate isetwvision a specific structure

and form for public participation in disciplinaryrquesses. Therefore, the
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involvement of the consumers in the system willagiong way in ensuring the

effectiveness of the institutions involved in thsaipline of lawyers.

The various theoretical approaches generally hwgsitle that things are
changing and there is an urgent needof relookinthatexisting institutional
framework in the discipline of lawyers in Kenyadrder to entrench consumer

rights.

1.9.0Research Methodology
1.9.1 Research Design

This study usedexplanatory and analytic researstgdevith a view to explain
the current advocates’ disciplinary system. Thibveeéd the researcher to
expose the nature of the disciplinary system asdodier possible shortcomings
that may interfere with delivery of service. It petl in explaining the current
situation and verified the rate at which violatiasfsthe rights of consumers of
legal services are occurring and categorize theornmfition. Thus the
researcher’s justification for this design for tteidy is that it facilitated the
precise action the researcher aimed to achievewisicwhether the current

system promotes and protects the rights of consuiofdegal services.

1.9.2 Sampling Method

The study target was the two principal institutiowghin the advocates’
disciplinary system namely; the Advocates’ CompmiG@ommission and the
Advocates’ Disciplinary Tribunal. The research dutugccess to cases that had
been lodged at the Advocates’ Complaints Commissind the Advocates’
Disciplinary Tribunal and which have been adjudicatiponand final judgment
passed. The main concern was with complaints tieasteafrom civil cases for
which data was categorized in terms of the typeasks, success of cases filed

and the lack of success of the cases filed.
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The researcher purposively selected from amongdineplaints lodged, cases
that arose from civil claims. The reason was tecetomplaints that were the
most common as they were easily accessible.Theopive sample involved

perusing various complaint files within the two tihgions to separate those
that arose from civil claims from those that ards®n criminal cases. The

sample size was five (5) complaint filesavailale the period 2006 to 2012.
Thefilescomprised twocomplaints that had been emled and three that were
still ongoing.It was observed that the reasonsmifge the concluded matters
were not satisfactoryas they both had letters ofgst against the decisions of

the institutions written by the complainants in thatter.

The researcher intended to conduct interviews gage the consumer of legal
services in order to get their perceptions and @intitheir experienceswith the
services being offered by the two institutions. ldeer, the same was not done,
owing to language barrier as most clients at thevo&dtes’ Complaints
Commission and the Advocates’ Disciplinary Tribuhale limited knowledge

and understanding of expressions.

1.9.3 Data Collection

The study used both primary and secondary datamayi data was obtained
fromparticipant observation of the operations o€ tAdvocates’ Complaints
Commission and the Advocates’ Disciplinary TribuSakcondary data was
obtained from complaints files at the Advocatesiptaints Commission and the
Advocates’ Disciplinary Tribunal, statutes and thigh review of various

documents such as articles, newsletters, law magszipublished reports and
journals.A personal visit on several occasions was madbddwo institutions

to search for documentations, archival records;ditire and publications.

Using secondary and primary data was necessaryufec® one source could

provide the comprehensive data required for thuslyst In addition, primary
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data enabled the researcher to validate and exfiairfindings of secondary

data.

1.9.4 Data Analysis and Presentation

Data was categorizedinto themes and summarized ssatistics which were
formed to quantify the level of efficiency. Quaatite data was summarized to

give explanations to the analysis of the casesedud

1.10 Ethical Issues

Due to the sensitivity of the information collectpdvacy and confidentiality
was maintained at all times. All findings were payed in a confidential
manner and no personal or identifiable informatieas recorded or printed in
the study.Prior to gaining consent from the insbis, letters requesting
permission tocarry out the study were sent to tleeessary institutions

(seeAppendix: letter of permission to the instaos).
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CHAPTER TWO

THE JUSTICE WITHIN THE ADVOCATES'’ DISCIPLINARY SYST EM
IN KENYA

2.0Introduction

The disciplinary system for advocatesin Kenya ismfibin Part X and Part Xl of
the Advocates Act (Chapter 16, Laws of Kenya, edigdition 2012). This
legislation establishes two institutions, that ke Advocates’ Complaints
Commission and the Advocates’ Disciplinary Tribumhlls chapter summarizes
the historical development ofthe Advocates’ Comp&iCommission and the

Advocates’ Disciplinary Tribunal, their structuredaprocesses.

2.1 Historical Development

The disciplinary regime in Kenya has undergone #&amerphosis at a given
historical epoch. The period between 1901 to1949|dyal profession was
under an independent regime. The first regulategimewas placed under the
Chief Justice as a measure of control by the putiiiough this office.
Complaints against advocates were referred to & I@igurt Judge. This was
done by way of an application by the aggrieved qer® the Judge for the
advocate to show cause why he or she should nsu$gended. During this
period several amendments were made aimed at rignitne profession to
trained advocates. These amendments included tGé L8gal Practitioners
Act, which forbade applicants who had not been lleddefore an Indian High
Court, and notaries public, to practice in Eastidsfr Protectorate. Further
amendments in 1911 omitted the licensing of nony&® from practicing,
while in 1926 the requirements that one must haenka resident of Kenya for
the last six months before one is allowed to pcactwas introduced. In 1929
penalties were introduced for wrongfully acting @s advocate(Ghai & Mc
Auslan 1970, 12).
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The second regulatory regime ran from the periotb1P989. Towards the end
of the first regulatory regime, specifically aroub@él35, both the Nairobi Law
Society and Mombasa Law Society started agitatimgfsociety replica to that
of England. The result of this agitation was thaament of the Advocates Act
and the Law Society of Kenya Act of 1949. ThesesAmught the regulation
of the profession under self-regulation. The Lawei&ty of Kenya (LSK) was
tasked with the role of maintenance and improvenwnthe standards of
conduct of the legal profession, protection of tmeémbers and the members of
the public as regards their condition of practioeoag other responsibilities.
Despite these provisions, amendments to the Adescatt which introduced
the Advocates’ Committee and the Remuneration Cdteeniseemed to
introduce a limitation on the powers of the society the Advocates’
Committee the composition included the Attorney &ah the Solicitor
General, and three members from the society. Itsdaie included hearing of a
complaint concerning the conduct of an advocate fateding the complaints
filed before forwarding to the High Court. Similgrithe composition of the
Remuneration Committee included five members ofLitne Society of Kenya
who worked together with the Chief Justice. Its dwte was to enforce or set
aside a remuneration agreement, recommend to thed Qistice the rates of
remuneration for both contentious and non-contestibusiness and set the
minimum rates to be charged by advocates. The Cteeniater formulated
policy guidelines on issues of conveyance by pitihdp non-lawyers from
preparing documents on such transactions (Advo¢areendment) Act No. 20
of 1952).Following further agitations, the Discigry Committee was formed
with full executive powers over the disciplinaryopess (Ghai &Mc Auslan
1970, 14).

A board of inquiry was established to act as theestigating arm of the
Disciplinary Committee. The board consisted of ¢haelvocates of not less than
five years standing appointed by the Council of lthes Society of Kenya. All

complaints to the Disciplinary Committee were forded to the boards whose
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mandate was to inquire into the complaints withi@wto either dismiss the
complaint if the complaint in their view does noanant forwarding to the
Disciplinary Committee. The board could refer themplaints to the
Disciplinary committee. The Disciplinary Committe@eould first look at the
complaint as forwarded to it and on its own mota®termine whether or not
there is prima facie case established before iihaly therefore decide to dismiss
the case or call the advocate complained againanswer to the complaint.
After the hearing, the advocate maybe acquittednamished, fined, or
suspended or order struck off the Roll. Appealldajore a two Judge bench in
the High Court (Ghai & Mc Auslan 1970, 25). An arderent to the Advocates
Act in 2012 replaced the Disciplinary Committeehwihe current Advocates’

Disciplinary Tribunal.

In 1989 amendments were made to the Advocates Aetain the Advocates’
Complaints Commission was established under sed®ras a department
within the office of the Attorney General to inqeiinto complaints against any
advocate, firm of advocates or any member or engdapereof (Advocates’
Complaints Commission report, 2011). The Commissapiaced the board of
inquiry therefore bringing back the governmenthegt tenter of the disciplinary

process of the advocates. This model is that aEgodation.

The Advocates’ Complaints Commission works togetiéh the Advocates’
Disciplinary Tribunal to regulate the conduct ofvadates and to instill the
much needed discipline in the legal profession @mya. The discussion below

looks at the two institutions in detail and showsvithey inter-link.

2.2.0 Advocates’ Complaints Commission
2.2.1 The Structure

The Advocates’ Complaints Commission was estahiishet989 and it became

operational in 1990. The purpose of its establisitraasinter alia; to receive,
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investigate and prosecute complaints of professianasconduct against
advocates, firm of advocates or any member or eyeplo thereof as provided
for under section 53 of the Advocates Act (ChafierLaws of Kenya, revised
edition 2012). It is a technical department withlire Office of the Attorney

General situated at Sheria house in Nairobi. Ctigréine Commission does not

have offices outside Nairobi.

The Commission has two Commissionerswho are apgmbihy the President
and who also prescribe remuneration for them. GribeoCommissioners is the
chair of the Commission. Both Commissioners areoedtes of the High Court
of Kenya and are qualified to be appointed as gguaf the High Court under
Chapter IV of the Constitution. The Secretary isadmocate and the accounting
as well as theadministrative officer. The Commissi® currently made up of
twenty three legal officers and seventeen non-leffaters who are appointed
by the Attorney General through the Public Sen@mmnmission (Advocates’

Complaints Commission Consultative Workshop re®09).

2.2.2 Powers and Functions

In accordance with the Advocates’ Act, the Commois's powers include:
a. to receive and consider complaints against advedat€enya

to reject the complaint

to institute investigations

to require any person to assist it in carryingitutluties

to summon witnesses in the process of investigsition

-~ ® o o0 o

to examine witnesses on oath, to order an advokatproduce all

relevant books and documents relating to a maéieiginvestigated

g. to engage an accountant to assist in the invegtigabf an advocate’s
accounts

h. to make such order of award as it shall considstr gund proper within

its mandate
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i. to promote reconciliation and facilitate amicabkttlement between
advocates and their clients

j. to award to the complainant compensation or reigdgment of
expenses

k. to order the surrender to the client of all fundspooperty which the
advocate does not dispute

|. to issue a warrant for the levy by distress or sdlthe amount of any
sum ordered to be paid by it on the immovable piype the person or
firm so ordered to pay the compensation

m. to refer complaints to the disciplinary tribunalrefer the complaints to
the courts if it considers that they are the maggirapriate forum to
resolve the dispute; and

n. to take all such steps as it may consider propdrretessary for the

purpose of its enquiry.

Notably, an order made by the Commission is entdsteein the same manner
as an order of the court once it is registered wighcourt. Advocates aggrieved
by a decision can appeal to the High Court from algcision of the
Commission (Advocates Act, revised edition 2012he TCommission has a
duty to publish quarterly reports with regards t® mandate.In addition, the
Commission conducts public sensitization programnmes/arious counties
every year to continuously reach out to variougedtalders such as members
of the public, advocates, other government depantsnepolitical leaders,
religious leaders, school teachers, social groygefessional bodies, non-
governmental organizations and the business contynumithe region. The
programme entails public dissemination of informatand knowledge of rights
and obligations in an advocate-client relationsmp the mandateand functions
of the Commission. This is in line with the courgryision 2030and a pro-poor
approach in development programme of enhancing rthe of law and

administration of justice (Marienga, 2014).
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2.2.3 Types of Complaints

At the Commission,professional misconductcoversoad range of acts. These

actsare classified as follows:

a.

Serious acts of professional misconduct

These are acts which involve a substantial or stewsi failure to

reach or maintain a reasonable standard or competard diligence

or conduct happening in connection with the practd law or
otherwise that would, if established, justify adimg that the
advocate is not a fit and proper person to engadegal practice.

They include:

- Failure to account for or withholding client’'s funahich is
regarded as a breach of trust in thehandling ehts money.

- Issuing cheques which are subsequently dishonowtedh is
not only regarded as professional misconduct sa alcriminal
offence under section 316A of the Penal Code(Ch&&eLaws
of Kenya, revised edition 2012).

- Failure to honour a professional undertaking deditedy or
without any reasonable explanation, in the coufski®or her
practice.

- Failure to comply with client’s instructions in vahi he or she is
to carry out the duties.

- Overcharging a client on fees contrary to the taidrules.

- Acting in conflict of interestas loyalty to a cliels impaired not
only by the representation of opposing partiesiinatonsbut
also in any situation when an advocate may not bk a
toconsider, recommend or carry out an appropriaierse of
action for one client because of the advocate’s owarests or

responsibilities to others.

- Any other behaviour which may amount to profesdiona

misconduct that is dishonest or otherwise discagtbtto him or
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her as an advocate or prejudicial to the admiristreof justice
or likely to diminish public confidence in the ldgarofession
and bring it into disrepute.

- Demanding legal fees from a person who is notemntli

b. Acts of professional misconduct that do not appabe of an
aggravated nature

These are acts which are capable of being resolmdtably

between the parties through an alternative dispagelution process.

They include:

- Failure to keep clients informed of their mattershte extent that
is reasonably necessary to permit the client toemakormed
decisions regarding the representation.

- Delay by an advocate to prosecute or finalize a&nthk
matterwhich inhibits the achievement of an exped#i and
timely resolution of a dispute.

- Failure to reply to correspondence from the Comimiser other
professional colleagues.

- Failure to release files or documents belonging tientunless
the same were previously provided to the clientothrerwise
agreed with the client.

- Failure to attend court on the day that the timgoaied without
any proper explanation.(Advocates’ Complaints Cossion
Legal Watch Document,2002)

2.2.4. The Procedure for Handling Complaints

Complaints at the Commission are made in writingpulgh a specifically
designed help form or through a letter. The conmpdaiare then processes

through the various divisions within the Commissinamely;

1. Intake, Screening and Review Division
2. Investigation Division
3. Prosecution Division
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4, Alternative Dispute Resolution Division
5. Research, Library and Outreach Division

6. Central Registry

The reason for the divisions was to ensure effenggs and efficiency in the
handling of complaints at the Commission. It eetilbreaking down the
organization into different functions and processesorder to improve
coordination and developed specialized teams (Aakesc Complaints

Commission research report, 2014).

Figure 1: See below an illustration of the AdvocateComplaints Commission

organization.

Advocates'
Complaints
Commission

Resedllrl,
Library and
Outreach
Division

Central Registr

AfteTiTatve
Screening Investigation Dispute Prosecution

Division Division Resolution Division
Division

1. Intake, Screening and Review Division

In this division complaints are analyzed to deteemwhether they fall within
the mandate of the Commission and whether themufisicient evidence to
support the complaint. The division is made up o€ fstate counsels who
receive an average of one hundred and fifty (18@)plaints in a month which

translates to thirty (30) complaints per month pssunsel(Advocates’
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Complaints Commission research report, 2014). Thaarly shows that there

are insufficient state counsels in the divisiostipport the workload.

It wasnotable that there is no method of trackirgere a file is or the progress
made on that file. This is mainly because eachhef dtate counsels in the
division have a cabinet where they keep the fiey tare handlingsuch that the
fles are not easily traceable by other membersstaff especially when a
counsel in possession of a particular filethateéeded is away. This means that
when a complainant visits the office to make aruingabout his or her file
they sometimes cannot be given the required infoomand it is also difficult

for incoming letters or documents to be filed iritlrespective files.

2. Investigation Division

Investigationin this division entails seeking infation from other people or
institutions as to the nature of the complaint. rhastigation team is made up
of three state counsels and two policemen. Thegivecan average of one
hundred files per month from the intake, review arstreening

division(Advocates’ Complaints Commission researeport, 2014).Notably

the number of staff in the division is insufficigntdeal with the workload. This
contributes to the delay in obtaining the necessdoymation so as to deal with
a complaint.It was also, observedthat many advecatel some institutions
make no response to the Commission’s letters. Sadwcates sometimes
indicate that they will seek to resolve the matiad then fail to do so. This
suggests that many advocates and some institugghsr do not take the
Commission seriously or have no answer to the camiplThis also contributes
to the backlog of cases at the Commission as s@sescare not dealt with

owing to lack of information.

3. Prosecution Division

The prosecution division is made up of a team wfssate counsels, who upon

receipt of a complaint analyze the evidence praVvided prepare an affidavit
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chargewhich formally accuses the advocate of cotimpita specific

offence(Advocates’ Complaints Commission reseaegiort, 2014). On average
the team receives sixteen (16) complaints in a weleich translates to about
sixty four (64) complaints in a month. In addititsm preparing the charges the
state counsels attend the disciplinary tribunal kiye¢o prosecute the cases
filed. It was reported that each state counselhim division prosecutes an
average of ten (10) files every week. This drawsoas concern because the
preparation of a charge as well as the prosecutiorases requires sufficient
time and analysis and the number of staff thereenckearly insufficient to be

able to provide quality service. This means thatdtandard of performance of
many prosecutions before the tribunal is low amdparticular, many of the

prosecutors are usually not well prepared to hanbk cases leading to

unnecessary adjournments, causing further delay.

4. Alternative Dispute Resolution Division

Complaints that are considered not to be of anaagged nature are forwarded
to this division, to try and resolve them amicabbtween the parties through
the In-House Dispute Resolution (IHDR) mechanisnmasmdated by Section
53 (5) of the Advocates Act (Chapter 16, Laws oh¥y@ revised edition 2012).
The IHDR mechanism is a homegrown version of therAhtive Dispute
Resolution (ADR) mechanism which is now mandatedh®y Constitution of
Kenya, 2010 under Article 159 (c)(Advocates’ Coma Commission
research report, 2014).

This division is made up of three state counsets@re of the Commissioners
as the chair. They receive an average of twenty ¢@énplaints per week for
resolution through the IHDR mechanism. In additiothis, the Commission
conducts the IHDR sessions at the county levelyeyear. This activity is aimed
at reducing the number of pending complaints ahtplevel and is in line with

the government’s policy objective of decentraliaatof service delivery and it

also forms part of the Commission’s contracted grentince targets. Usually,
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the Commission handles an average of forty (4@sfin the counties per
guarter which translates to about one hundred adg fles in a year. This

large number of complaints cannot possibly be hethtlly a team of four.

This process is voluntary and is supposed to béidmntial. However, many

advocates are reluctant to have their mattersgaoué through the process and
even where they agree to do so they do not takeriheess seriously and in
some cases they fail to comply with the agreemeathed between them and
the parties. The commission also lacks a propemram conduct the sessions

hence the issue of confidentiality is compromised.

5. Research, Library and Outreach Division

This division is tasked with managing the reseaditision, undertaking
research in diverse areas regarding the Commissisaik, reviewing existing
and proposed legislation and preparing advisorpgsals on the same to the
policy makers and other stakeholders, providing kemund/supportive
research to other divisions within the Commissiestablishing a centralized
library service within the Commission and gatheoindibrary materials,
organizing the Commission’s public awareness mgstim various counties
and identifying and creating partnerships(Advoca@&smplaints Commission
research report, 2014). The division is newly adaand by the time of
conducting this study it was not possible to examits efficiency and

effectiveness.

6. Central Registry

The central registry is made up of clerical offs&sesecretaries and the support
staff totaling seventeen employees. Their role uideteceiving clients,
registering complaints, maintain the Commissionigsf filing documents,
dispatching correspondences, dealing with theostaty, typing work and other
requirements of the office (Advocates’ Complaintar@nission research report,

2014).
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It was observed that the registry facilities aradequate. The space is not
sufficient to accommodate the staff as well asdbeuments. There are few
storage facilities, computers, printers and scanmbey lack a computerized
case-management system to register and monitadiiléiseat the Commission.
This has caused a situation whereby complainantstgeodge multiple
complaints against an advocate in respect to thee saatter. This has also
contributed to discrepancies in the number of fidlesig handled in each of the
division and those that have being forwarded todiseiplinary tribunal. It was
noted that the closed files are stored in a snaalhr within the Commission
taking up unnecessary space as they ought to bwoged or archived

somewhere else.

2.3.0 Advocates’ Disciplinary Tribunal
2.3.1 The Structure

The Advocates’ Disciplinary Tribunal is establishedder section 57 of the
Advocates Act (Chapter 16, Laws of Kenya, reviseltien 2012). It is a
judicial body which hears complaints against adtegan matters relating to
professional misconduct. It consists of the Attgr@eneral who is the chair of
the Tribunal, the Director of Public Prosecutiotf®e Solicitor-General or a
person deputed by the Attorney-General and six eates (other than the
chairman, vice-chairman or secretary of the Sogietiynot less than ten years
standing, one of whom shall be an advocate who doesrdinarily practice in
Nairobi, all of whom shall be elected and shalldhaffice for three years and be
eligible for re-election. At any one time the Tnial may have a quorum of
either three or five members. It sits largely a®art but with a bit of relaxation
regarding the strict rules of evidence. The setyetd the Law Society of
Kenya is also the secretary of the Tribunal. Thiedmal only sits three times in
a month, only on Mondays, at the professional eebtilding which is located

along Parliament road in Nairobi (Wanjama, 2013).

29



Figure 2: See below an illustration of the AdvocateDisciplinary Tribunal

organization.
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2.3.2Powers and Functions

The Tribunal hears and determines any charge dgamsadvocate, a firm of
advocates or any employee thereof that is madet oy ithe Advocates’
Complaints Commission or the Law Society of Kenyaimy person who has a
complaint against an advocate; hears and deterramespplication made by a
person for the restoration of his or her name &rtil of advocates and hears
and determines any application made by a persothéorevocation of an order.
The Tribunal also has powers to tax an advocagefchill of costs, reprimand
an advocate, order an advocate to pay a fine, sdsgre advocate from practice
for a period of time and strike off an advocatenfrohe roll of advocates
(Wanjama, 2013).

2.3.3 Proceedings before the Tribunal
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The tribunal hears all aspects of a prosecutionaatygical meeting begins with
the consideration of pleas in respect of the latasés. A date is then set for the
hearing following which the matter is heard thedae for judgment given.
Once a judgment has been made the matter is lifgtedmitigation and
sentencing (Wanjama, 2013).Usually, in a case wiieeeadvocate is found
guilty, the matter comes before the tribunal foorets. Where an advocate was
absent at the plea stage the tribunal, if satidfed the advocate was properly
served, enters a plea of not guilty. If the ad#eads absent at the hearings, the
tribunal generally adjourns the matter. It was dateat the same panel hears
each stage of the complaint. Where one of the mesribeabsent, the matter is
ordinarily adjourned. The members of the tribune made up of practising
advocates running their own private law firms ame sometimes quite busy.
This leads to a situation whereby some membersuaable to some of the
sittings due to pressure fromtheir other dutiesw#ts observed that many
matters are adjourned by the accused advocatese&mons that would be
considered unsatisfactory such as sickness witth@uproduction of a doctor’s
report or a promise to conciliate with the compdaihon the matter. This adds

to the considerable delay to finalize matters atttibunal.

It is evidently clear that the tribunal is not albbecope with the work load. A
look at the cause list shows that the tribunal kemdn average of fifty (50)
files per week. This is quite a large number cossind) that it only sits one day
in a week with a panel of three members per sitfliigs contributes to the back
logs being experienced at the tribunal which isaimto both the complainant

and the accused advocate.

Although an appeal procedure is prescribed by ttieodates Act (Chapter 16,
Laws of Kenya, revised edition 2012), many accuaddocate seek judicial
review of the findings of the tribunal rather tham appeal. The advantage of
the same is that they can get to ask the couthiptbe sentence which is more

often than not granted then fail to prosecute tlikcjal review and the same
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remains pending for years. This same right of apmeaot extended to the
complainant who if dissatisfied with the decisiontioe tribunal he or she is

forced to accept it.

The sentencing handed down to the advocates istsneselenient for cases of
withholding or failing to account for clients’ moneSome of the sentences
given include Kshs 20,000/= fine and costs of K5/@)0/= to the Law Society
of Kenya. This is quite low considering the serimess of the charge. In the
other jurisdiction, such cases would invariablyufesn the advocate being
struck off or suspended for some considerable tifine reason given for the
relatively low sentence was that the concern iiydd see that the client has
been paid his dues (Marienga, 2010). It was alsgeied that there was
inconsistency in the sentences. For example, onesad advocate who was
guilty of asimilar offence as another accused adi®ceceived a lower penalty
than the other advocate. The tribunal lacks a coemzed data system to

ascertain judgments and sentences handed dowmilarstases.

It was noted that enforcement of the tribunal’sepsds a big problem and there
is no clear procedure on how it should be done. Jdve Society of Kenya and
the Commission lack sufficient staff and resourtcesarry out the process and
currently no execution proceedings is being carred on the files and
complainants with matters where they are owed mdyeyre accused advocate

are uncertain whether they will ever receive tieies.

CHAPTER THREE
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THE CURRENT LEGAL REGIME ANDCONSUMER PROTECTION IN
KENYA

3.0Introduction

This Chapter interrogates the provisions of thedfiartion of Kenya 2010 and
the Consumer Protection Act 2012 and how the AdwestaComplaints
Commission and the Advocates’ Disciplinary Tribumain work within this
improved legal environment. In addition, this clepdemonstrates how other
jurisdictions particularly in New Zealand, AusteliUnited Kingdom and South
Africa have transformed in an effort to promote gombtect the rights of
consumers of legal services in the discipline afylers in an attempt to improve

the Kenyan situation.

3.1The Current Legal Regime

The extensive legal protection for human rightst tbarrently exists in the
Constitution of Kenya 2010 is the product of decadkstruggle by individuals
concerned with human justice and well-being. Alsthe progressive
convergence of human rights norms in the internatiplane had a significant
impact in the development of human rights proteciio Kenya. The global
culture of human rights advancement is attributaiolepositive efforts by
various nation states to promote respect for hungns. Virtually, the rights
contained in the Constitutions of modern democnations reflect the human
rights norms set forth in the Universal Declaratibiluman Rights (UDHR)
and other global human rights declarations and eotiens, in particular the
Charter of the United Nations, the United Nationsvéhants onCivil and
Political Rights (CCPR) and Economic, Social andt@al Rights (CESCR),
thus providing a measure of uniformity in the fumaatal guaranteesand a
reinforcement of the universal character of the &ormights (Roschmann,
Wendoh & Ogolla, 2012).
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It is in this regard that Article 46 of the Constibn of Kenya 2010 is lauded as
a landmark achievement in the area of consumeegtioh. The article spells
out that “consumers have the right to goods andicEs of a reasonable
quality”. It further provides that consumers have tright “to information
necessary for them to gain full benefit from gocasd services; to the
protection of their health, safety, and economienests; and to compensation
for loss or injury arising from defects in goodsservices”. Although this may
not seem like a great deal at a first, it is a hugestone. For a country that has
hitherto not had any meaningful consumer proteckiovs, Kenyans have just
been handed the whip and shield required to enfdre& rights. It is also
noteworthy that the Article applies to goods andvises offered by public

entities or private persons (Kiunuhe 2011, 1).

In the spirit of Article 46 of the Constitution &fnya 2010, Parliament enacted
the Consumer Protection Act in December 2012 whiame into effect in
March 2013. This law spells out consumers’ rightsl @bligationsvis-a-vis
product and service liability; it makes provisioor fthe promotion and
enforcement of consumer rights as well as empoe@nsumers to seek redress
for infringement of their rights as consumers; aiso make provisions for

compensation.

The Act gives consumers a wide range of rightsuiiclg the right to
commence legal action on behalf of a class of pergorelation to any contract
for the supply of goods or services to the consuifieis right cannot be ousted
by any agreement between the parties. Other constigigs provided for in
the Act include the right to full pre-contractuafarmation for the consumer to
make an informed choice, the right to complain witbard to quality, delays in
provision of rectification, quantity and price afich goods or services as are
offered, the right to a reasonable notification tefmination of service
particularly in relation to the provision of badielecommunications services

and/or internet access, among other rights.It prthi‘'unfair practices’ and
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proceeds to provide for radical sanctions againsugplier who engages in
‘unfair practices’. Such practices include, repntéisgy that goods or services
have a sponsorship, approval, performance or cteaistics that they do not
have; or representing that goods or services asepairticular standard, quality,
grade, style or model, if they are not, and so bet&fore, where a consumer
enters into an agreement, whether oral or writedter or while a person has
engaged in an unfair practice, the Act provides the consumer has the right
to terminate the agreement and seek any remedyabMaito them in law,

including a suit for damages.

Undoubtedly, the Consumer Protection Act is a &aehing piece of legislation
that will affect different sectors of our econommeluding legal practice, real
estate, e-commerce, manufacturing, agriculturekingnand finance, aviation,
among many others. In this connection, the Act bdistaes the Kenya
Consumers Protection Advisory (CPA) Committee tisaall aid in the

formulation of policy related to consumer protenticaccredits consumer
organizations, advice consumers on their rightsrasgonsibilities, investigate
complaints and establish conflict resolution meédas amongst other
duties. A breach of any regulations made underGbesumer Protection Act
2012, will make a person liable to a fine not extieg five hundred thousand
shillings or imprisonment for a term not exceediwg years or both such fine

and imprisonment (Oraro 2013, 1).

Although there has been some doubt about whetli®rcdnsumer protection
law applied to professions, the Consumer Protecdonis clear that it covers

“both private and public entities”. It is therefobeyond doubt that the Act
applies to the legal practice of lawyers, whetla@ytare: partnerships or sole
practices. It applies at all stages of providingale services, including:

advertising, promotion and negotiations about plion legal services; the
client agreement or contract to provide legal sexwj the actual provision of the

services and costing of work done.
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The disciplinary system for advocates in Kenya #hdberefore be geared
towards improving consumer protection in line witiis new constitutional
dispensation. The number of employees at the Cosmwnisas well as the
Tribunal is relatively low in comparison with theovkload thus compromising
the provision of quality services to the consumdiise composition of the
Commission and the Tribunal whereby they aremadef lgwyers only poses a
great threat to the right of fair administrationjo$tice.The Attorney General
being the head of the Commission and also chaitteg Tribunal is clearly
unconstitutional as it defeats the purpose andt ggidemocracy, equality, the
principle of separation of powers and the ruleasi upheld in the Constitution.
The fact that these institutions are only basaddirobi makes it impossible for
the majority of Kenyans to access their services aglvocates are based in
every region in the country. The objects of devoluias outlined under Article
174 of the Constitution isinter alia to promote social and economic
development and the provision of proximate, easilgcessible services
throughout Kenya and to facilitate the decentréiliwa of State organs, their
functions and services, from the capital of Kenyae lack of proper case
management systems and guidelines to follow in dieaiases by these
institutions compromises the issue of fairnessagéured in the Constitution of
Kenya 2010and the provision of quality servicesdnsumers as outlined in the
Consumer protection Act 2012. The election of mensiloé the Law Society of
Kenya sitting at the tribunal who are also eligilite re-election creates a
perceived allegiance to the advocates appearirgdéiem and this falls short
of attaining a fair trial contrary to the expressyision of the Constitution of
Kenya 2010 and the Consumer Protection Act 2012. &tecution process at
the tribunal takes an unnecessarily long time gagainst the established

principle of law that justice delayed is justicenisl.

3.2Jurisdictions with best Practices

In New Zealandit is a stated purpose of the Lawgeis Conveyancers Act “to

protect the consumers of legal services” and imgl@io the Act is intended to
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provide “amore responsive regulatory regime intretato lawyers”.The Act
created comprehensive complaints and disciplinargcgss for lawyers,
conveyancers, employees, firms, and their cliefitshas three main parts
namely; Part 1: The establishment of the Stand@uammittees of the New
Zealand Law Society and the New Zealand Societyarfveyancers to consider
complaints; Part 2: The establishment of the Le@Gaimplaints Review
Officerto provide independent oversight and review the dexssimade by the
standards committees of the New Zealand Law Soeciaty the New Zealand
Society of Conveyancers; and Part 3: The estabbésiirof the New Zealand
Lawyers and Conveyancers Disciplinary Tribunaltoarheand determine
disciplinary charges against members of the legatl aconveyancing
professions.It is, however, important to note tidd is not just the regulatory
regime casting its net more widely to be able szigiine lawyers for breaches
of legal duties owed to their clients. It is alsoexpansion of the function of the

complaints and discipline regime of the professitmaalies.

Perhaps the most important shift under this neméaork is the introduction
of a new and lower disciplinary standard to whiewyers will be held.
Compensatory orders may be made against lawyersamhdound guilty of
“unsatisfactory conduct”. That term is defined ieacon 12 of the Act as
including “conduct that falls short of the standafdcompetence and diligence
that a member of the public is entitled to expefcaaeasonably competent
lawyer”. It is of note that the Act looks to theustlards expected of a member
of the publicand what they are entitled to expeoif a reasonably competent
lawyer. This is an articulation of the well-estashlkd consumer protection
standard of the “reasonable consumer test” whicludes not on the views of
professional people (i.e. a peer based standartt) poper standards, but the
reasonable expectations of ordinary people. Whilepiiactice the two will
frequently converge, the shift in focus is an intaot signal. It should also be
noted that unsatisfactory conduct may also be foumaases of conduct

consisting of a contravention of the Act, or of aegulations or practice rules
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made under the Act. It may also be found whereldéingyerhas engaged in
“conduct unbecoming of a lawyer” or “unprofessiogainduct” or any other
conduct which “would be regarded by lawyers of goethnding as
unacceptable” (Webb 2008, 7).

The Standards Committees have wide powers of ilgai&in. They may either

exercise those powers of investigation themselvesmay appoint an

investigator to do so. The investigatory powersbém#he standards committee
to require the production of records. Importansiych an ability to require the
production of records relating to clients’ affaivall trump any claim of

confidentiality. Moreover, any claim of privilegeilivof course belong to the
client and the lawyer will not be able to assednttheir own behalf. A lawyer
may only assert privilege in his or her own righhese the document in
guestion relates to a relation in which the lawlyien or herself was the client /
litigant in respect of which advice was sought itigation contemplated. In

such a case of course the privilege will be absoldbwever, probably the most
powerful weapon in the arsenal of the standardsnittee is found in s 141 (b)
of the Act under which the committee may “requine permit the person

complained against to appear before it to makexatapation in answer to the
complaint”. Given that the committees also havepbeer to require evidence
to be given on oath this amounts to a considerafdpiisitorial power.

Importantly any misconception that practitioners antitled to remain silent in
the face of an inquiry should be quickly dispell&tbt only had there never
been a right to silence in disciplinary proceedinggreasingly the rules
approach a positive obligation to disclose damniigrmation to a standards

committee on inquiry.

In Australia, the Legal Profession Act of 2004 diigantly altered the structure
of lawyer discipline in Queensland and broadenedfatus.The Act shifted
responsibility for lawyer discipline to an indepentl Legal Services

Commissioner, to take a much more consumer-orieafgatoach to lawyer
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discipline. Section 414 provides for the appointtrignthe Attorney-General of
the Legal Services Commissioner who may be a lasopeor a lawyer but may
not serve for more than (10) ten years. There iadvantage to having a non-
lawyer serve as the Legal Services Commissionexy&es are acculturated to
the norms of the legal profession, which are samedi at odds with ordinary
notions of morality and the interests of the publicis important in a lawyer

discipline agency designed to protect the publiat tthere be someone in
authority with a non-lawyer’s perspective (Levin@08, 13).That perspective
helps ensure that complaints about certain lawyecaonduct will not be

“overlooked” or dismissed, especially where the dwart conforms to

professional norms but violates ordinary notionsofality.

An example of the advantages to having a non-lawyegal Services
Commissioner was illustrated ihegal Services Commissioner v. Mullins
(2006) LPT 012 In that case, a discipline complaint was filechiagt a
Queensland barrister who did not reveal when ggttia personal injury
automobile accident case that he had recently églathat his client was
seriously ill with cancer. The barrister continuedrely in mediation on the
claim that his client had a twenty seven (27) y#arexpectancy when he knew
that this life expectancy was very unlikely duethe client’s illness. While
many lawyers might take the conventional advocatésv that the barrister
was simply preserving privileged information andnigea zealous advocate for
his client, a non-lawyer would readily see that &jowing the insurance
company to settle the case believing that his thewl a twenty seven (27) year
life expectancy, the barrister was committing fraliis was, in fact, the view
taken by the lay Legal Services Commissioner, wnsyed the complaint and
obtained a reprimand and a $ 20,000 fine agaimggley-regarded member of
the Bar. It is less likely that a legally-qualifiedmmissioner or at least one who
had previously practiced in Queensland would haeel the courage to
prosecute the complaint (Pakula 2011, 8).
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The Queensland’s Legal Services Commissioner ioradfl sufficient

independence, regardlessof whether the Legal Ssrvicommissioner is a
layperson or a lawyer. There is no requirement that Attorney-General
consult with any constituency about the appointmdrte Legal Services
Commissioner reports annually to the Attorney-Gahexho tables the report
with Parliament. The annual report is availableht® public.The Act gives the
Legal Services Commissioner the exclusive powereteive complaints and,
where appropriate, to dismiss them without invedian (Section 259, Legal
Profession Act, 2004). The Legal Services Commisgiomay refer those
complaints to the Law Society or the Bar Assocratfor investigation and

recommendations, but he reviews the recommendatodshas the ultimate
authority to determine whether a matter should besqruted. If the Legal
Services Commissioner decides to proceed with daemadte has the exclusive

authority to prosecute the case.

Under the Act, complaints that are not immediatiigmissed are divided into
three categories. Complaints of “professional miskmt” allege conduct that
would “justify a finding that the practitioner ioha fit and proper person to
engage in legal practice” and includes “a subsahrti consistent failure to
reach or maintain a reasonable standard of competendiligence” (Section

245 (1), Legal Profession Act, 2004). Complaints ‘afnsatisfactory

professional conduct” allege conduct “that fallsoshof the standard of

competence and diligence that a member of the pidhkntitled to expect of a
reasonably competent Australian practitioner (®$&ct244, Legal Profession
Act, 2004). “Professional misconduct” and “unsatesbry professional

conduct” complaints (hereinafter “conduct mattersife heard in separate
tribunals. Complaints involving “consumer disputex’® disputes between a
person and a legal practitioner that do “not ineoan issue of unsatisfactory
professional conduct or professional misconduc€c(®n262, Legal Profession

Act, 2004) The Legal Services Commissioner may ssgytp the parties that
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they enter into mediation, but mediation is voluptand consumer disputes

will not result in a hearing (Section 263, Legabféssion Act, 2004).

Professional misconduct complaints are heard byLdgal Practice Tribunal,

which is composed of members of the Queensland eguprCourt, and is

constituted by any one of its members. The singdége, who alone constitutes
the Legal Practice Tribunal, sits with one membgraoay panel and one

member of a practitioner panel who are to “helptihin hearing and deciding a
discipline application. The Legal Practice Tribusalecisions may be appealed
to the Queensland Court of Appeal. Unsatisfactayfgssional misconduct

complaints are heard by the Legal Practice Comajittéhich is composed of
two lawyers and a lay person. Decisions by the LPgactice Committee may
be appealed to the Legal Practice Tribunal, andh W&ave, to the Court of

Appeal.

The Act represents a significant departure from phier system, not only
because it establishes an independent agency tdlehaomplaints about
lawyers, but because of it's decidedly consumeented tilt. Problems with
lawyer competence and diligence which had prewviobskn largely ignored by
those in charge of lawyer discipline are now exgies basis for discipline.
The standard applied in determining unsatisfactwofessional misconduct is
no longer what the community of lawyers thinks abibee conduct, but rather
what a member of the public is entitled to expdcaaeasonably competent

Australian legal practitioner.

At its inception in July 2004, the Legal Servicesn@nission inherited 938
complaints. Two years later, it reportedly has elated most of the complaint
backlogreducing the pending number of pre-Act caimpé to 29 (Legal
Services Commission, Annual Report, 2005-2006).0AHthough the Legal
Profession Act 2004 does not expressly providepiavate discipline, some

complaints are resolved privately. Complaints tlelege unsatisfactory
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professional conduct may be resolved informallyhwihe Legal Services
Commission if the lawyer will take restorative stequch as apologizing to the
complainant, waiving some or all of a fee, or inmpémting better office
systems. In such cases, the Commission “will useldhierage the Act gives it
to seek to persuade lawyers to do whatever thesonedoly can to put things
right, and to prevent similar mistakes in the faturlf the Legal Services
Commission is satisfied with the steps taken bylaweyer, the complaints are
dismissed in the “public interest,” on the thedrgttthere is no public interest in
prosecuting them. Currently, almost 15% of all agtdmatters are dismissed
on “public interest” grounds(A Statistical Analys{2001) 13 Bond Law
Review).Due to the Legal Services Commission’s igbito resolve the
complaint back log, it has been able to devote sofrits resources to its own

investigations and initiatives.

The Australian Consumer Law is ‘generic’ consummtgction legislation that
applies to the provision of goods and services igdiye The Legal Profession
Act is ‘specialist’ legislation that applies spédfly to the provision of legal
services. The two pieces of legislation sit side dige and overlap. The
Australian Consumer Law uses different languagel anings a lawyer’'s
‘customer service’ obligations into sharper foclst imposes few if any new
oradditional professional orservice obligations lawyers. It has never been
acceptable, for example, for lawyers to engage isleading, deceptive or
unconscionable conduct, or to enter into unfairti@ots with their clients or to
use undue harassment or coercion in recovery af fibes. It follows that the
Legal Services Commissioner has jurisdiction tol deigh complaints about
lawyers which involve alleged contraventions of festralian Consumer Law,
not because the Legal Services Commissioner hasdigtion to deal with
complaints under the Australian Consumer Law, iesidt, but because the
conduct of a lawyer which contravenes the Austna@nsumer Law will more
often than not also contravene his or her profesdior service obligations

under the Legal Profession Act.
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It seems that the Queensland Legal Services Conumiss committed to a
model of individual consumer protection, and does view that function as
subsidiary to the discipline function. Significaresources are devoted to
informally resolving consumer concerns of existitignts. In some cases, these
efforts may include obtaining agreementsfrom lawyerpay clients’ money in
order to resolve consumer dissatisfaction. Thusilewthe Legal Services
Commissioner has no power to make compensationgridtee Commission and
the Law Society will sometimes informally arranger fcompensation in
appropriate cases. Likewise, the Legal Services r@igsion is now treating
fewer complaints as “consumer disputes,” and mom@mpaints as
“unsatisfactory professional conduct,” which givesiore leverage to work out
dispositions that are likely to satisfy individwainsumers (Levine 2008, 13).

In the United Kingdom, historically, most legistati focused on the lower tiers
of legal professionals rather than the elite barss who had close ties to the
upper house of Parliament. Until 2007 there wagererally applicable law of
unauthorized practice; unless Parliament spedgicakerved certain tasks to a
category of licensed professionals, any persondcotfier to sell law-related
services providing no false or deceptive statemewise made about the
services. Competition law actively encouraged axtesonsumer information
and competition from different types of consumeoviders, challenging the

legitimacy of anticompetitive ethical restrictiofddaute 2008, 11).

An ombudsman office was proposed to replace the Kdyserver, an

independent person who could investigate solicCifmrscedures but who could
not reexamine the substantive complaints (MackagoRe 1989). This led to
the creation of a Legal Services Ombudsman (LSOjhey1990 Courts and
Legal Services Act (CLSA).The Act empowered thed_Ghancellor to appoint
a non-lawyer to oversee the handling of legal caingd by the respective
professional bodies.Unlike most ombudsman schenméshvdeal directly with

consumer complaints, the Legal Services Ombudsnoaid wnly investigate
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after clients have exhausted a lawyer’s internataints handling system and
that of the appropriate professional body.In cagybut investigations, the
Legal Services Ombudsman had the same power dsigheCourt in terms of
requiring attendance, examining witnesses, orderthg production of
documents and charging contempt. The Courts andalL&grvices Act
empowered the ombudsman to make recommendationg #im professional
bodies’ complaints handling procedures and to ssiggeconsideration of a

complaint or payment of damages (Maute 2008, 14).

The Legal Services Ombudsman received 815 complahout solicitors in
1991, most relating to poor communication, delayaodisregard for client
instructions (ABA Commission on MultijurisdictionalPractice report,
2008).Complaints about costs were also common. @srbhan Michael Barnes
felt that many of these were related to poor comipation, since clients
uninformed about costs received unexpectedly labges (Rhode 2002,
6).Complaints about barristers related primarilghteir behavior “at the door of
the court,” including “excessive zeal in procuriaglast-minute settlement,
apparent insensitivity and inattentiveness to élyeclient’s concerns and lack of
confidentiality in negotiating with an opponent.”It992, Barnes again
criticized solicitors for failing to communicate thi their clients about
costs.Although the Law Society’s written standassommended that solicitors
inform new clients about likely costs, updatingrthat least every six months,
many ombudsman complaints indicated that the recamdation was not
consistently followed. This constituted inadequatent service.In all, the
ombudsman received 923 new complaints about smicitand 71 new

complaints about barristers (Maute 2008, 15).

A detailed five year evaluation of the Legal SeegidOmbudsman operations
(James & Seneviratne, 1995) found that although Ltegal Services
Ombudsman was effective in investigating complaintsvas not well

publicized nor widely used as very few complainacastacted the office. It
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appeared that consumers had misconceptions arel dajgectations about the
services the Legal Services Ombudsman offered. dihbudsman primary

function was to serve as the “guardian of the gaasd and a “second port of
call” for legal complaints.The legal professionsamneed primary responsibility
for complaints handling. This led to sweeping raferin the 1999 Access to
Justice Act which significantly expanded the Le&arvices Ombudsman’s
regulatory powers, authorizing the ombudsman toeidsnding orders, not just
recommendations. The Act also gave the Lord Chhorcitle power to appoint
a Legal Services Complaint Commissioner to take ceenplaints handling if

the professional bodies were not doing so in &fgatiory manner.

Despite the legislative and institutional reforrhere was still dissatisfaction
with the complaints handling, poor administratigoor decision making and
poor service on the Law Society’s part. This calledradical reforms which
led to the enactment by the British Parliamenthef ltegal Services Act, which
received Royal assent on October 30, 2007. Thesfaltbshed the Office of
Legal Complaints (OLC) which is a single, indepartd®ody, to investigate and
determine all consumer complaints against legalicerproviders. The Act
requires practitioners to maintain in-house proceslthat serve as the first port

of call for clients’ complaints.

Unlike the original scheme, those who are unhapgh whe practitioner’s
handling of their complaints proceed directly te t)mbudsman, bypassing the
Law Society or Bar Council. The ombudsman may ditke respondent to
apologize, reimburse fees, pay compensation,rectlig error at the
practitioner's own expense, or take other actionsthe interest of the
complainant.The ombudsman can provide redress butdiscipline, which
remains under the professional bodies’ jurisdiclitie ombudsman also may
dismiss a complaint without consideration of theritaeif the complaint is
“frivolous or vexatious,” or if there was undue aglin making the complaint or

providing evidence. Once the ombudsman has de@deaimplaint, he or she
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must prepare a writtenstatement, including the aeador the decision.The
ombudsman must givea copy of the statement to ahgplainant, respondent,
and any relevant professionalbody. If the complatinaaccepts the
determination, it becomes final andbinding on bpé#nties. The Act creates a
“polluter pays” system, requiring respondents ty pharges to the Office of
Legal Complaints unless the complaint is resolvedtheir favor and the
ombudsman is satisfied that the respondent tooteallonable steps to resolve

the issue through in-house procedures.

The sweeping reforms establish the Legal Servicesrd (LSB) as the
governmental entity charged with oversight of appb regulators
organizations of the professional bodies which nmestorm their duties to the
board’s satisfaction, consistent with the Act’s ulegory objectives (Maute
2008, 17).

In South Africa, the constitutional dispensatiomegeted new concepts and
terminologies which were not only unique but alsovpked much heated
debate. They include words like: transformatiamfiguration, reconstruction,
reparation and phrases like: African renaissanffemative action and black
empowerment (lya 2003, 2). Thus the impetus for tthasformation of the
legal profession is entrenched in the PreambléefQonstitution as it, calls for
a healing of the divisions of the past to estabdisociety based on democratic

values, social justice and fundamental human rights

The legal profession is divided into two brancresorneys and advocates. The
attorney is the person with whom you first maketaohwhen you seek legal
advice or if you have a legal problem. Thereforeatiorney needs to be readily
available to everyone, and the service he or sippli®s need to be broad
enough to cover a wide field of legal problems. échtes, on the other hand,
have specialized expertise in various areas of l#ve especially in the

presentation of cases in court. To obtain the sesvof an advocate, the client
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approaches the attorney who then engages the ddvaca his behalf to
represent the client in court or to give the cliti@ necessary advice. Attorneys
handle a large variety of affairs for individualsjsinesses, associations and
corporations. These include work in the field ofsimess and corporate law;
civil and criminal litigation; property transactigntaxation; estate planning; and
business as well as personal advice. Many attoroceysider themselves to be
general practitioners. Advocates are primarily etgpé the art of presenting
and arguing cases in court. Whereas in the palt,asivocates were permitted
to present cases (appear) in the higher courtsnalfs were granted right of
appearance in the High Courts and the Constituticdaurt as from 1
November 1995. This requires a mastery of law aud, fgjood judgment and
the ability to present a case clearly and coheyepitivocates also give legal
opinions and help with the drafting of legal documtsethat are required in every

walk of life, for example, commercial, industrial@omestic (lya, 2003, 3).

Law Society of South Africa is the umbrella body fbe attorney's profession
in South Africa. The society recommends that a @etsilk to their attorney
first about any problem they have with his or hetvie. If the person is still
not satisfied, then he or she should complain ® dr her provincial law
society.The person can complain to their provinkeial society about the ethical
behaviour of their attorney, such as failing toveses his or her letters, or to
account for money held on his or her behalf, andrdvarging. The Law
Society of South Africa disciplinary committee caotl closed disciplinary
hearings and its findings are sealed. Only wheamgyér has been struck from
the roll, which is rare, is the offender’'s nameeaed. However, the societies
will not handle complaints, such as alleging incetepce or negligence, which
might give rise to claims for compensation, as sbeieties do not have the
power to award compensation. Such compensatioomaigrbe pursued through
further legal proceedings where one will have tataot another attorney. On
the other hand the General Council of the Bar aft®dfrica is the federal

body representing the organized advocates' professiSouth Africa. There is
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a Bar at the seat of every provincial and localsiim of the High Court of
South Africa.The Bar enforces a strict code ofathconduct and professional
integrity to which advocates are required to adtzré sometimes to enforce
discipline amongst its members.An advocate whosgessses the law or the
code of conduct may be expelled from the profesbpmway of an application
to the High Court.

The recently enacted Legal Practice Act will sédaavyers both advocates and
attorneys fall under a single regulatory body fa# first time, that is, the South
African Legal Practice Council (SALPC) which wilekassisted by provincial
councils in its daily operationghe single national body will be made up of
representatives of the two categories of the lggafession. The primary
function and powers of the national body is to datee norms and standards
for the profession, set the requirements for adonst the profession, oversee
the implementation of the Legal Services Charteomwmte and protect the
public interest and access to justice.lt would ugha transparent, transformed,

public-centered and responsive profession.

With regards to discipline of legal practitionetise Act states that disciplinary
bodies that adjudicate on cases of alleged misaindill be open and
transparent and will consist not only of lawyersit lalso of lay persons.
Thedisciplinary proceedings will no longer takegalebehind closed doors and
the requirements of information regarding discigiin proceedings and
complaints are to be freely available.The Act atates that a Legal Services
Ombudsman is to be appointed, who will be a judigehdrged from active
service and whose mandate is to protect and promiateoublic interest in
relation to the rendering of legal services anensure the fair, efficient and
effective investigation of complaints against afiegns of misconduct by legal
practitioners (Business Day 2014, 2). Ultimatelhg Act is about the safety and

protection of the public.
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3.3Conclusion

There is much to be admired by the world genenadisticularly, in the New
Zealand, Australia, United Kingdom and South Afnisalawyer discipline
reforms.For the first time, legal practitioners asabject to disciplinary
processes that can result in an array of sanc@omsplaints against legal
practitioners are being investigated much more ldyicand prosecution
decisions are being made by an independent agemeigdy headed by a non-
lawyer. The public are able to learn about theipis®e imposed on lawyers,
which allows individuals to better protect themssiwvhen they choose to
retain counsel. The new legal disciplinary systamesmuch more transparency
and credibility than the previous systems. Theyam®ng the most consumer-

oriented discipline systems in the world.
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CHAPTER FOUR
ANALYSIS OF SELECTED CASES
4 .0lIntroduction

This chapter presents the findings from the anslg§isome of the cases that
have been handled at the Advocates’ Complaints Jesiom and the
Advocates’ Disciplinary Tribunal. The case analysias carried out on five
complaint files available in the period 2006 to 20he files reviewed
comprised two complaints that had been concludet three that were still
ongoing. The files were chosen because they hadkeee of dissatisfaction

from the complainants.

4.1 Case Analysis and Discussion
(@) In the matter of a business man vs. an advocateO@0ACC

In this matter, the complainant was alleging ttet &advocate received money
on his behalf in respect to a debt recovery méattethad not remitted the same
to him. A letter was written to the advocate topmsd to the complaint in
September 2006 but he did not respond to the leitdetter of reminder was
written to him in June 2007, which is nine montlesvd the line but he did not
responded. Two years down the line in July 2009teerdetter was written to
the advocate informing him of the complaint. Thise round he responded
stating that he is in the process of filing hisl mF costs in court for
determination. The complainant was informed of $hene and he wrote to the
Commission objecting to the advocate’s bill of soskiming that the amount
being charged was exorbitant. The Commission thestento the advocate
asking that he files his bill of costs at the Comssion to enable quick and
inexpensive resolution of the matter. However,hg/time of reviewing this file

the advocate had not filed his bill of costs arenttatter remains unresolved.
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According to the Commission’s service charter imigedion should be
completed within 90 days of receipt of the origir@mplaint. Obviously
exceptions to this will apply if there are ongoiegal proceedings, if attempts
to conciliate are made or if for good reason, oh¢éhe parties cannot answer
within the given times. A review of this case shdhat this matter was lodged
at the Commission in 2006 and eight years dowtitieethe matter is yet to be
resolved.At one point from 2007 to 2009 the mattenained dormant with no
action from the Commission. Yet the complainantticaes to wait for his
matter to be resolved to date. The delay in resglthe matter defeats’ the ends
of justice. This principle is the basis for thehtigo a speedy trial and similar
rights which are meant to expedite the legal systenause it is unfair for the
wronged party to have to sustain the wrong wittielihope for resolution. A
sense of confidence by the members of the publtbendisciplinary process is
essential for a just society but inordinate delayhie disposal of cases shaken
the confidence of the people and fails to proteetdonsumer of legal services

from unscrupulous practitioners.

(b)In the matter of X advocate (2008) ADT

In this matter, the complainants numbering a tafiakighteen persons had
alleged that the advocate had received some moneyheir behalf in a
compensation claim but had remitted to them only p&it leaving the balance
unaccounted for. Upon investigations by the Advesat Complaints
Commission aprima facie case of professional misconduct was established
against the advocate and the matter was forwardedhé Advocates’
Disciplinary Tribunal for adjudication. The chardeseled against the advocate
were that of; failing to account for part of thengmensation to the complainants,
withholding an undisputed amount being part of dmnpensation money,
making payments out of the compensation fund withbe consent or express
instructions of the complainants, overcharging ¢tbenplainants on legal fees
and charging legal fees in a matter where the ateowas the sole defendant

and where the complainants were not parties. Atttlinal the advocate
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pleaded not guilty to the charges and the matter sed up for hearing. At the
hearing the tribunal members proceeded to deterntiee cause through
affidavit evidence under Rule 18 of the AdvocatéBisciplinary Tribunal)
Rules. The tribunal then proceeded to enter juddgnmetihe matter whereby the
advocate was found guilty of failing to account,king payments without the
clients consent and charging legal fees in a mattesre the advocate was the
sole defendant and complainants were not partieth Wgard to the charge of
withholding an undisputed amount the tribunal fouhdt the charge was not
proven and proceeded to acquit the advocate. Fuartire, with regards to the
charge of overcharging the complainants on legak,fahe advocate was

ordered to file his bill of costs at the tribunaf fletermination.

The advocate filed an application at the tribuna2010 seeking to set aside the
judgment that was made in 2009. Notably, the appio was made one year
after judgment was made and it is not clear whypak that long and why no
action was taken by the tribunal in that periode Tddvocate’s application
proceeded for hearing and it was dismissed someitin#011. The advocate
was then ordered to comply with the tribunal’s iearbrders to file his bill of
costs for determination. In another turn of eveahg advocate filed in the
tribunal three bills of costs and two of thosedbillere in relation to other matter
not before the tribunal. This prompted the Advosat€Complainants
Commission who are the prosecutors in the matteratse a preliminary
objection to have the two bills of costs excludedthe tribunal’'s proceedings.
The preliminary objection was thus upheld by thbumal and the tribunal
proceeded to tax the advocate’s bill of costs irajaio the matter before it. The
ruling of the taxation was done in July 2014. Thatter is still pending at the
tribunal and the complainants are yet to be paie Iialance of monies

belonging to them.

A review of this case shows a delay in procesdimggnatter at the Advocates’

Disciplinary Tribunal. A look at the file revealedat the complainants lodged
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the matter with the Advocates’ Complaints Commissio 2007 and the same
was forwarded to the Advocates’ Disciplinary Trilaliin 2008. However, six

years down the line the matter is yet to be resblald justice continues to
elude the complainants. From the proceedings, ttlesr that the advocate
played a role in the delay of the matter but naoacivas taken against him. In
fact in one of the tribunal’s judgment, it was atveel that the advocate’s act to
file other bills of costs relating to other mattexst before the tribunal was an
abuse of the court process and that it was dobadnfaith and was only meant
to delay the process. The same was observed bfdbhecates’ Complainants

Commission in their submission on the matter andias argued that strict

measures should be put in place to ensure avoiddrdaday by parties.

(c) In the matter of a Shareholder of a Limited Compgarvs. an advocate
(2010) ACC

In the matter, the complainant had alleged that @dbeocate had failed to
account for money he received on behalf of a companrepresented in a sale
transaction. The Complainant also alleged thataitteocate fraudulently paid
other people money belonging to the company withthe shareholders’
knowledge and the manner in which payments wereentgdthe advocate to
the over six hundred (600) beneficiaries was susaedifferent beneficiaries
received different amounts of money for the sanmeage of land. The issue
that arose was whether the Commission had the rertdadeal with the
allegations been raised by the complainant takirig consideration that the
matter involved a limited company which is in ifsellegal entity with capacity
to sue and be sued. Upon assessment of the cladgnmgdvocate wrote to the
complainant stating that no case of professionasconduct had been
established against the advocate as the issues ifei$ outside its mandate and
also the subject matter of the complaint are timesas those raised in a matter
that was pending before a court. The complainanthveagever dissatisfied with
the findings claiming that the manner in which tiemmission handled the

matter was unsatisfactory as it lacked professismalfairness and impartiality.
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According to him the advocate’s conduct fell shadrthe public expectations as
he assisted in mismanaging the company financeaabling the directors of
the company to steal from the company and theref@edvocate should have

being subjected to disciplinary proceedings.

The Commission’s opinion that the advocate’s cohdiges not amount to
professional misconduct appears to suggest a aacgpon their part to protect
the advocate who happens to be a colleague inrtiegsion. This isa violation
of the right to fair administrative action.Thoudietadvocate acted within the
instructions of the directors in the company welgards to the manner in which
the payments were made, it is prudent to note ddabcates have a duty not
only to their clients but also to the public atgerand to their professional
communities and colleagues. Thus, apart from angciip contractual
obligations that advocates assume in their commledgalings with others,
there are several tortious and equitable dutigsatiaocates might owe people
and organizations at large, as well as a numbenarl responsibilities which
advocates assume as qualified legal professioAalsce an advocate can owe a
duty to a third party. For example, in the casdafcy et al. v. Atking1979),
195 D.L.R. (3d) 632 (B.C.C.A.), it was held thaparchaser’s lawyer could
owe a fiduciary duty to the vendors because thesewarepresented and the
lawyer knew or ought to have known that the eldarlg unrepresented vendors

were or might be relying on him to protect thetenests.

The manner in which the payments were made paatiguto the individual
directors was questionable and the advocate shwaNd dissuaded his client
from making that decision as it resulted in the oossion of a fraudulent act
resulted in substantial injury to the financialmests of the
shareholders.Therefore, this review shows weakmesthe decision of the
Advocates’ Complaints Commission. It was obviouattithe Commission

favoured the advocate over the complainant ingtssion.
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(d) In the matter of a woman vs. an advocate (2011) ACC

In this matter, the complainant had alleged thatativocate had failed to render
to her adequate professional services by failingré@ess her title documents in
respect to a piece of land she had purchased dgspytment of the required
legal fees. The Commission wrote to the advocatngwer to the complainant
in August 2011 and he responded the following matéhing that the transfer
documents were passed to a surveyor who could exébdnd. In its decision,
the Commission found no professional misconducthenpart of the advocate
stating that the matter should be handled by tHegoThe complainant was
not happy with the Commission’s decision and souigteview of the same but
upon further discussion the Commission upheld aisier decision. According
to the complainant the advocate’s explanation timatsurveyor is to blame for
the delay to process the transfer was unsatisfaberause according to her she
had instructed the advocate and not the surveydritais him who should be

held responsible for the delay to process her title

In the case oRogers vs. Whitaker (1992) HCA 58was held thatwhile the
retainer is contractual in nature, the relationslisp also fiduciary and,
accordingly, lawyers owe a duty of care to exercgssonable competency and
skill in the conduct of the client's matter. Thusigitioners should serve their
clients competently and diligently. They should heutely aware of the
fiduciary nature of their relationship with theilients, and always deal with
their clients fairly, free of the influence of amyerest which may conflict with
a client's best interests. They should not, instevice of their clients, engage
in, or assist, conduct that is calculated to defbat ends of justice or is
otherwise in breach of the law. This cannot be séithe advocate in the above
matter who acted negligently by handing to the syov original documents
belonging to the complainant without any reasonafj@anation. The fact that
the advocate was given instructions by the comaldimnd paid legal fees he

was required to carry out the instructions diligeend the end and if there was
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reasonable cause to give the documents to the yarrvee should have
consulted the client first. Thus, the loss of thecuments that had been
entrusted with the advocate amounts to inadequetéegsional service or
negligence and the advocate should take full resipdity. Negligence in a
professional capacity so as to bring the professinio disrepute is a
disciplinary offence and the Commission should heakeen action against the
advocate for failing to act with reasonable diligerand engaging in conduct

prejudicial to the administration of justice.

The review shows an omission on the part of the okdtes’ Complaints
Commission to deal with complaints that allege mineglect or incompetence
on the part of the advocates which may not necésdae considered for
disciplinary action but in the eyes of the conswnérey are considered

unsatisfactory and a violation of their rights

(e) In the matter of X advocate (2011) ADT

In this matter, the advocate was accused of withhglfunds belonging to the
complainant. The Advocates’ Complaints Commissiovestigated the matter
and found that the advocate’s action amounteddéepsional misconduct. The
matter was then forwarded to the Disciplinary TnUufor adjudication. At the
tribunal a plea of not guilty was entered on belwdlithe advocate and the
matter proceeded to hearing. At the hearing theimal members proceeded to
determine the cause through affidavit evidence uRdde 18 of the Advocates’
(Disciplinary Tribunal) Rules. The matter was thésted for judgment.
However, the advocate made an application seekirigave the matter heard
afresh as he had not been represented effectiValy.advocate also claimed
that he had paid the complainant all her dues aad mot withholding her
money. The tribunal proceeded to dismiss the adetscapplication stating that
no evidence of payment to the complainant had peevided and that the lack

of proper representation does not exonerate himm ftaking responsibility.
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However, in the judgment, the advocate was cleafethe charge levelled

against him.

The notion that justice must be served means thatcaused person got what
he or she deserved and that the complainant wasfies@twith what was

administered to them as punishment. However, ia tase, justice was not
served at least as far as the complainant is coedezspecially with regards to
conforming to what is right and true. The reviewowld weakness in the
decision of the Advocates’ Disciplinary Tribunaliagcquitted the advocate of
the charge levelled against him despite the faat nio evidence of payment to

the complainant had being provided.
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CHAPTER FIVE
FINDINGS, CONCLUSIONS AND RECOMMENDATIONS

5.0 Introduction

The Advocates’ Complaints Commission and the AdtexaDisciplinary

Tribunal can improve where their efficiency andeeffveness is linked to the
promotion and protection of consumer rights. Howgetee current structures
and processes of these institutions poses a prdolehis realization which this
study sought to describe. The objective was to cestnate that an increase in
the number of complaints is the function of weakidures and institutions, to
find out whether the existing institutional framaw® within the advocates’
disciplinary system are effective in the promotioh consumer rights as
envisaged in the Constitution of Kenya 2010 andG@basumer Protection Act
2012 and to recommendways in which the institutioas be improved to
entrench consumer rights and what can be done ke rtfdas happen. The

findings from the data are shown herein under;

5.1.0 Summary of the Findings
5.1.1 Main Findings: Objective One

The first objective was to demonstrate that anease in the number of
complaints against advocates is the function ofkvgtructures and institutions.
The findings suggest that despite the existencthefAdvocates’ Complaints
Commission which was established twenty five yeays and the Advocates’
Disciplinary Tribunal which was first created in4E) the legal profession has
seen a startling increase in malpractice among ades in Kenya.The
overwhelming majority of complaints being made aghiadvocates are
particularly disturbing because the Commission #rel Tribunal are clearly
unable to cope with the workload. Such workloachdmsithe entire system into
disrepute.This shows a serious mismatch betweeeantclneeds andthe

regulatory response by the advocates disciplinen@egs. The Advocates’
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Complaints Commission and the Advocates’ Disciglmaribunal as currently
structured have serious flaws. It is also, cleat the Advocate’s Complaints
Commission lacks sufficient staffto handle the Woaki. With an average
number of one hundred and fifty (150) complaintsngdodged per month in
addition to other pending complaints, a staff cégaaf forty three people is

quite low.

Of great concern is the fact that the investigatimel prosecutorial powers of
complaints of professional misconduct against adiexin Kenya are vested in
the Advocates’ Complaints Commission. As a depantrmgthin the Office of
the Attorney General and Department of Justice thamission is headed and
controlled by the Attorney General who also happende the chair of the
Advocates’ Disciplinary Tribunal. This implies thahe Attorney General
investigates complaints against advocates at tmen@ssion, and then forwards
the same before the Disciplinary Tribunal wherepnesecutes while at the
same time he is the chair meaning he is the Judbesiown case. The Tribunal
can refer cases of fraud to the Attorney Genenapfosecution under section
80 of the Advocates Act. The Tribunal consistsisfaglvocates who are elected
by advocates during the Law Society of Kenya ebesti This makes the elected
members “Judge” over their electorates or constigieThis begs the question
whether the advocates sitting in the Tribunal carbbld enough to lose votes
by ruling against their electorates. This creatge@eived “allegiance” by the

Tribunal members to the advocates appearing béiera.

The case analysis revealed that the complaints lingngrocess takes an
unnecessary long time. In general complaints tatesden three and five years
at the Commissions offices under investigation. réhfter the matter takes
another two to four years before the Disciplinanjpiinal. Once judgment is
given the exercise of execution goes back to the Saciety where now both
the Attorney General and the Disciplinary Tribuhalve no control. The law is

silent in the case where an advocate leaves tiwdiction of the Tribunal in
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order to defeat the execution process. This mdaasit the Law Society of
Kenya fails to trace the errant advocate then tladgten remains unresolved
indefinitely. The provisions of the Advocate’s Agite the accused Advocate a
right to appeal against the order(s) of the Tritbamal an opportunity to apply
for judicial review of the order(s) passed by théiinal. That same right has
not been extended to the complainant. The lawléntson the same. It is a
precarious position since the Attorney General geates on behalf of the
complainant before himself as the Chair of the Uméd. Therefore if the
complainant is not satisfied with the decision bé tTribunal, the Attorney

General cannot appeal or apply for judicial revaayainst his own decision.

The Commission and the Tribunal are based in Naooly yet they are ideally
established to serve the whole country and it peeted that complaints against
the advocates are everywhere where the advocabegiprthe legal services.
The decisions of the Commission and the Tribunaladso very inconsistent as
they lack firm and consistent jurisprudence onrtlaeicisions. This is against

the set principles in law of precedent-setting.

5.1.2 Main Findings: Objective Two

The second objective sought to answer the questibather the existing
institutional frameworks within the advocates’ dinary system are effective
in the promotion of consumer rights as envisagethénConstitution of Kenya
2010 and the Consumer Protection Act 2012.The tréisuh the study shows
that the Advocates’ Complaints Commission and tliwokates’ Disciplinary

Tribunal have not being effective in the promotafrconsumer rights.

Firstly, statistics from the Advocates’ Complai@@smmission showan increase
in the number of complaints over the years. The @@sion received a total of
947 complaints in the years 2009 and 2010. Thishmsnincreased to 1201
complaints in the years 2011 and 2012. The sitnasoalarming considering

that theincrease in the number of complaints isioowy despite the existence
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of the Advocates’ Complaints Commission and the dwdtes’ Disciplinary
Tribunal. Although, multiple factors could explahme increase such as increase
in the number of advocates in the population ad aglincreased competition
among advocates, the rate of increase is quite high if the same is not
controlled through the disciplinary process, thacfice of law will no longer be

relevant.

Secondly, the way the Advocates’ Complaints Comimisand the Advocates’
Disciplinary Tribunal handle complaints appear &vdrthe advocates against
whom accusations are levelled. In the years 2002022011 and 2012 the

Commission received a total of 3271 which were essed as follows;

Table 1:Descriptive statistics on complaints prosesg at the Advocates’

Complaints Commission

No. | No. of | Decision made

Complaints

1. | 434 Complaints Closed as no professional misectingdas found

on the part of the advocate

870 Complaints Closed for reason of abandonment

3. | 1062 Complaints| Closed for lack of evidence

499 Complaints Forwarded to the Disciplinaryiblinal for

prosecution

5. | 406 Complaints Remains unresolved to date
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At the Advocates’ Disciplinary Tribunal, the 499naplaints filed during that
period were processed as follows;

Table 2: Descriptive Statistics of complaint prosesy at the Advocates’
Disciplinary Tribunal

No. | No. of | Reason

Complaints

1. | 385 Complaints Finalized

2. | 114 Complaints Remains unresolved to date

The statistics above show that most complaintsdddaye dismissed. Out of a
total number of 3271 complaints received at the @@sion in the years 2009,
2010, 2011 and 2012, 2366 were dismissed. Somgeafeasons given include
no professional misconduct found on the part ofatieocate, abandonment by
the complainant and lack of evidence. However, disimg valid complaints
does nothing to correct the advocate's behaviocanpensate the client.
Dismissing so many complaints also casts suspmiothe disciplinary process.
Usually, there are some complaints that allegeaimsts of minor misconduct,
minor neglect or minor incompetencewhich the Advesa Complaints
Commission and the Advocates’ Disciplinary Tribunay not consider to be
grounds for disciplinary actionand are almost alvalismissed, although
technically they do violate the rights of the camgu. The summary dismissal
of these complaints is one of the chief sourcegsubilic dissatisfaction with the
system.The statistics above also show a large p&ge of pending complaints
that remains unresolved to date. This delay inlvesp complaints creates
unnecessary stress for the respondents and thdaioamis which is against the

rules of natural justice.

Thirdly, analysis of cases from the Advocates’ Ctaimgs Commission and the
Advocates’ Disciplinary Tribunal demonstrate thakit decisions tend to

support the advocates. For example, in the maftarShareholder of a Limited
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Company vs. an advocate (2010) A& Commission’s decision that no
professional misconduct had been found on the phrthe advocate was
unsatisfactory. This was the case despite the ignesie manner in which the
advocate made payments to the individual directdrch conduct would be
regarded as dishonourable in the eyes of the cogisbmthe case ol the
matter of X advocate (2011) ADE disciplinary tribunal cleared the advocate
of the charges levelled against him notwithstandivag the advocate failed to
produce evidence of the alleged payment of monegdote the complainant.
Most complainants expect serious consideratiorheir tcomplaints and when
these basic expectations are not met, the proagedire likely to be perceived

as unfair, regardless of the reality.

5.1.3Main Findings: Objective Three

The third objective was to examine ways and meahdmproving the
institutions in a bid to entrench consumer rightte outcomes from the study
show that the coming into force of the ConstitutmihnKenya 2010 and the
Consumer Protection Act 2012 has changed the wiagghare done and the
existing institutional framework within the advoesatdisciplinary system, in its
current state, is not in support of the Constitutdd Kenya 2010 therefore there
is need for reform.

Firstly, the fact that the Advocates’ Complaints n@oission and the
Advocates’ Disciplinary Tribunal are administeredlawyers only may lead to
a situation where some complaints are overlookedlismissed, especially
where the conduct conforms to professional normsimlates ordinary notions
of morality yet according to the public the actigashort of the standardof a
competent legal practitioner. Lawyers can be aocatéd to the norms of the
legal profession, which are sometimes at odds antfnary notions of morality
and the interests of the public. On the other hamdn where an unhappy client
files a complaint with the institutions,they areowl in responding to the

complaints, overly lenient, and notoriously unraspee to consumer
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concerns.Their efforts focus primarily on seriousaunduct and rarely address
the more common client complaints like failure tmronunicate or neglect of
client matters. This goes against the constitutigmavision under Article 46
(1) (a) that consumers have a right to goods andcss of reasonable quality
and this is further emphasized under section fhi@fGonsumer Protection Act
that provides that goods and services under a amgisagreement must be of a
reasonably merchantable quality. In Australia, sangple of the advantages to
having a non-lawyer Legal Services Commissioner Wastrated inLegal
Services Commissioner v. Mullins (2006) LPT .0Ot2that case, a discipline
complaint was filed against a Queensland barristeo did not reveal when
settling a personal injury automobile accident dase he had recently learned
that his client was seriously ill with cancer. Tiharrister continued to rely in
mediation on the claim that his client had a twesgven (27) year life
expectancy when he knew that this life expectanag wery unlikely due to the
client’s illness. While many lawyers might take tbenventional advocate’s
view that the barrister was simply preserving peiyed information and being a
zealous advocate for his client, a non-lawyer waaktily see that by allowing
the insurance company to settle the case belighaghis client had a twenty
seven (27) year life expectancy, the barrister ezagsmitting fraud.Similarly, in
South Africa, the Legal Practice Act states thascigiinary bodies that
adjudicate on cases of alleged misconduct will ixencand transparent and will

consist not only of lawyers, but also of lay pesson

Secondly, the institutions are not afforded suéinti independence. The
members of the Tribunal are paid their remuneratipthe Attorney General in
consultation with the Treasury out of the moniesvted by Parliament.This
implies that the Commissioners, Disciplinary Triabmembers and the State
Counsel who investigate and prosecute the complaigdinst the advocates are
all paid by the Attorney General. These personsearelly answerable to the
Attorney General who happens to be the head ofAtihecates’ Complaints

Commission and the Advocates’ Disciplinary Tribun&he Constitution of
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Kenya 2010 provides a clear distinction of separatf powers. It appears in
the Constitution that each body has been seizdditsibwn responsibilities and
functions while maintaining a healthy system of aitse and balances. For
instance, the three arms of government have théépendence strengthened by
express provisions of the Constitution. In the eiser of their powers, the same
should be carried out within the modicums put fdiyhthe same constitution. It
is the division of government with each arm hawvisgown duties that lays the
plat form for the separation of powers in Kenygp&ation of powers promotes

justice and fairness in solving disputes.

The Constitution provides that every person hasriji# to have any dispute
that can be resolved by the application of the dewided in a fair and public
hearing before a court or, if appropriate, anotimelependent and impartial
tribunal or body. The provisions of Constitutiortognizethe aspirations of all
Kenyans for a government based on the essentigkesabf human rights,
equality, freedom, democracy, social justice anal e of law. In addition
national values and principles of governance bih8tate organs, State officers
and all persons. Therefore, as a State OfficerAtterney General is bound by
the Constitution. However, by him conducting a mplitity of roles in the
disciplinary process of advocates, defeats theqaer@and spirit of democracy,
equality and the rule of law upheld in the Consiitu This multiple functions
falls foul of current human rights jurisprudencesuch a scenario where the
Attorney General investigates, prosecutes and &udjtes over complaints
against Advocates, it can be argued that he caacwird the advocates equal
protection in law. Article 27 (3) of the Constitomti provides that women and
men have the right to equal treatment, includiregright to equal opportunities
in political, economic, cultural and social spherBlsus the Attorney General’'s
multiple rolesin advocates’ discipline is derogatfoom the fundamental rights
accorded to all the citizenry of Kenya. In the @ditkingdom, an ombudsman
office was established whose role is to investigatdicitors’ procedures

only.The legal services ombudsman could only ingest after clients have
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exhausted a lawyer’'s internal complaints handliggtesn and that of the

appropriate professional body.

Thirdly, delay in processing and resolving compisiagainst advocates by the
Commission and the Tribunal, goes against the ksit@bl principle of law that
justice delayed is justice denied. It is unfairbmth the complainant and the
advocate that a complaint should be delayed farethimore years before it is
resolved. It is hard to see how any institution satisfactorily deal with cases
of this age: memories will have faded, evidencel w#& unreliable, some
complainants and advocates may even have diedAtdeption in July 2004,
the Legal Services Commission in Australia inheri@38 complaints. Two
years later, it reportedly has eliminated mosthef tomplaint backlogreducing
the pending number of pre-Act complaints to 29.Kenya, even with the
establishment of the Advocates’ Complaints Commnaissthe number of

complaints continues to rise.

The execution process which contributes greathth® delay in finalizing

matters at the Tribunal has not protected the acoeswf legal services. The
Law Society of Kenya as the secretariat of the ipisary Tribunal is

mandated to execute the orders of the Tribunalcti@n is done against the
advocates who were unsuccessful in defending theessagainst the Tribunal
and having exhausted their right of appeal or jafliceview. One way of

carrying out the execution is through attaching selting the movable property
of the errant advocate where money is involved thedorder seeks restitution.
A successful complainant seeks through the Law e®pdhe services of an
auctioneer to carry out the execution process tiirattaching and selling the
movable property of the charged advocate. Thegemigi®ons are issued by the
Law Society of Kenya through their advocate andhtpassed to auctioneers
from the area the errant advocate is practicingcalh be noted that these
auctioneers work with the advocates; they are itmthe advocates on a daily

basis and are then been instructed by the complainaattach the advocates
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movable property. This raises serious conflictraéiest. Will the auctioneers
serve the interests of the complainant or will tfealously seek to protect their
long business relationships between themselvestten@rrant advocate? It is
arguable that the auctioneers may grow cold feserking to execute against
their former or current bosses. The upshot of ithikat the auctioneers will be
very reluctant to pursue their clients for a diogry cause. The complainant
will end up not enjoying the fruits of their judgnie since there is no one
willing to carry out the execution process. Thigg@gainst the constitutional
provision on fair administration of justice undentidle 47 and section 15 of the

Consumer Protection Act which prohibits unfair piees.

Fourthly, the complainant’s inability to appealapply for judicial review is a
hurdle to access to justice and against the texiidgsr trial. The Constitution of
Kenya entitles every person a fair hearing. Artis@ (1) of the Constitution
provides that, évery person has the right to have any dispute taat be
resolved by the application of law decided in & &id public hearing before a
court or, if appropriate, another independent anapartial tribunal or body.
Also, due to inconsistency in the decisions of @menmission and the Tribunal,
the two institutions lack proper guidelines to d@ll in case it encounters a
complaint having the same facts as a complainthtadtbeing earlier dealt with.
The issue of fairness is thereby compromised. Tlearsts a situation where
two claims with similar facts are decided diffetgrihereby creating a situation

where one claimant feels victimized.

Lastly, inaccessibility of the Commission and Tnlloffices by complainants
living outside Nairobi brings into question the settutionalism of the
institutions. This implies that many of the compkaits living outside Nairobi
who have grievances against advocates are not@abkassisted as they cannot
afford to travel long distances, as most of the @dssion’s and Tribunal’s
clients are the poor and underprivileged in socifitfis goes against the

principle of access to justice in which the Consitiin of Kenya 2010 has been
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premised. Chapter 11 of the Constitution discuise®bjects and principles of
devolved government. The objects of devolution attireed under Article 174
of the Constitution is inter alia to promote soaald economic development
and the provision of proximate, easily accessibleises throughout Kenya and
to facilitate the decentralization of State orgah&ir functions and services,
from the capital of Kenya. Also, the Constitutiomoyides for consumer
protection, competent services and proper commtiaigda the client. This is
not realized due to the fact that the Tribunal & accessible to the largest
number of the citizenry residing in the countrysidéurthermore, the
Constitution and the Consumer Protection Act pitstetizens in the provision
of goods and services offered by public entities poivate persons. The
legislations make it clear that consumers havelat to information necessary
for them to gain full benefit from goods and seedc Therefore, the Law
Society of Kenya digest on professional conduct a&tduette should be

accessible to the members of the public.

5.2 Conclusion

In conclusion, we want to state that the currestesy of lawyer discipline in
Kenya is poorly constructed to protect the consuaidegal services. Evident
as a result include; increase in malpractice amadgocates in Kenya,
advocates domination in the disciplinary proceask lof clear distinct powers
and functions of the institutions involved, delaycomplaints handling process,
multiplicity of functions by the Attorney Generainconsistent decisions,
inaccessibility of the Commission and Tribunal o8 to persons living outside
Nairobi, the absence of a formulated code of cofdimnplainant’s inability to
appeal or apply for judicial review and the lackobivious accountability in the
system. Meaningful reforms in the disciplinary systare therefore necessary
to expand responsiveness to the consumer of legates about the quality of
services. Other jurisdictions, particularly in theveloped world have made vast
improvements in the disciplinary system of lawyrbring the consumer at the

center of the system and in order for the Kenyagal profession to promote
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consumer rights and further expand its global cditipeness, it must create
workable systems to improve the quality of discipliand complaints handling
especially with the current legal environment wheraphasis on consumer

rights is now prevalent.

From a consumer's point ofview, there is no quadtiatthe discipline model as
it currently established ought to be reviewed ie ttace of great public
awareness occasioned by the current legal systeamely, the Kenya
Constitution 2010, The Consumer Protection Act 2@b#, the activities of
consumer organizations. This will greatly enharie protection legal service
consumers will receive.Under a consumer protectiomdel for regulating
lawyers, the regulatory structure and process visuicdically different. It is
important that thedisciplinary agencies servicesaucessible to all consumers
in terms of cost, user friendliness and geogragibwaion. In handling
complaints, the agenciesought to bepro-consumeriémtation andimpartial in
judgment. Theprocesses need to be speeded upuiedhat justice is achieved.
It must enable the parties to actively participatedispute resolution, ensure
harm is redressed and the resultsor remedies ade firgal andcarried out
(Chalfie, 1991).

5.3.0 Recommendations

In respect to the above findings, the researchmemendsthe following in order

to embed consumers’ rights in the disciplinary sysbf advocates in Kenya;

5.3.1Amendment to the Advocates Act: There is need gaicantly amend
the Advocates Act to broaden it and have it focosttte consumer of legal
services rather than a tool of rectifying advocaté&never they err.Some of
the ways of achieving this include;

* The creation of a Legal Services Ombudsman to ceplae Advocates’

Complaints Commission. This change of name is oiedrnto develop a
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new identity in the minds of consumers in ordedistance itself from
negative perceptions associated with the institgipast.

The introduction of an in-house procedure of resgidisputes where
the Act shall require that all advocates maintasthouse procedures that
serve as the first point of call for clients’ comipits. The Advocates’
Complaints Commission will therefore receive conmik once it is
satisfied that the advocates have taken all redd®steps to resolve the
issue through in-house procedures. This will redhedodging of minor
or frivolous complaints that may easily be dealthwbetween the
parties. This will in turn reduce the workload lag¢ {Commission making
it more effective and efficient.

The Act should give the Advocates’ Complaints Cossiun the
exclusive power to receive, investigate and prasecamplaints against
advocates’ in Kenya. This will create a clear distion between the
various bodies involved in the discipline of advesain Kenya thus
improving public perception.

The Act to introduce a limited period within whiotomplaintsare
concluded to avoid protracted investigations ands@cutions which
cause delay.

The Act to introduce non-legal members’ personssitoboth at the
Commission and the Tribunal to complement the lasyEor example,
the chair of the Commission to be appointed by Akterney General
and he/she to be either an advocate or a lay pemrstmt the Tribunal a
lay person to form part of the panel in hearing atetiding a
disciplinary application.

The Act to provide that complaints be divided intomplaints of
“professional misconduct” and “consumer disputels&Tconsumer
complaints are those complaints that would genera# considered
minor such as failure to communicate with clienfaiture to attend to
client who visits an advocate’s office. Such conmitacan be handled

through mediation, however, mediation shall be mtdry and the same
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shall be suggested to the parties before consettaimed. On the other
hand, professional misconduct complaints are tohbkard by the
Advocates’ Disciplinary Tribunal.

While the Advocates’ Act has empowered the Advaga@omplaints
Commission to make compensatory orders the amduriropensation
are modest. The Act should consider increasing &neount of
compensation considering the current cost of livifigis will no doubt
incentivize lawyers who are subjected to the comfdaand discipline
procedure to carefully manage that process.

Although the Attorney General is obviously the apprate person to
perform an oversight role in the disciplinary systef advocates in
Kenya he/she should not chair the Disciplinary t@inél. The Act should
provide that the Advocates’ Disciplinary Tribuna bnder the Judiciary
arm of government. It is to be composed of membérthe Supreme
Court of Kenya and constituted by any one of itanbers.The single
justice, who alone shall constitute the Advocatisciplinary Tribunal,
to sit with one non-legal member and one membarpfctitioner panel
who are to “help” him in adjudicating the disci@ny matters.

The Tribunal to establish its own secretariat cosegloof a secretary and
clerks who shall perform the administrative funnoand such other
functions as the Chairperson of the Tribunal magadi

The Advocates’ Disciplinary Tribunal’s decisionshie appealed to the
Court of Appeal and the Act to be specific thatlsuight of appeal is
available to both the advocate and the complainant.

The Advocates’ Act has also empowered the DisapjinTribunal to
make compensatory orders those powers could onlyidgered by a
finding of misconduct and even then the amountashgensation could
be considered modest. The Act should consider asang the threshold
at which such orders can be made and increase rieurd of

compensation.
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* The Act to provide that enforcement of the Tribimakders to lie with
the Commission who shall work in conjunction wikie tLaw Society of

Kenya and the Disciplinary Tribunal Secretariat.

5.3.2 Decentralization of the Advocates’ Complaints Comssiun and the

Advocates Disciplinary Tribunal services: Ideatlye Commission and the
Tribunal are established to serve the whole courthe right of establishment
of advocates is felt everywhere in Kenya. Therefares expected that the
complaints against the advocates are everywhereewthe advocates provide
the legal services. This is an upfront to accespigtice which is one of the

principles in which the Constitution of Kenya 20t@&s been premised. Thus,
the structure of the Commissionand the Tribunal tnfbésin such a way that
they would enhance access to justice by all peiopt®ciety regardless of their
status It is in this regard that the decentralization b& tCommission’s and

Tribunal services needs to be given urgent attentimough the creation of

regional offices.

5.3.3 Employment of more staff at the Commission: Inesrtb improve on
efficiency, additional staff is required to deatlwthe work load. This will help
in reducing the amount of time spent handling commaint as there will be

more people to deal with more of the complaints.

5.3.4 The introduction of computerized case managemestes at the
Advocates’ Complaints Commission and the Advocaiesiplinary Tribunal:

This will help in storing information about a corapit and monitoring the
progress to ensure efficiency. This will also hielguiding the decision of the

tribunal for consistency and development of prenede

5.4 Suggestion for Further Studies

The researcher suggests further studies on howmgoent involvement in the

regulation of professional bodies undermines timeiependence or whether it is
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necessary with regards to the protection of rigifitsonsumers. This is critical
because government’s involvement has always beiggrded as interference
and a tool to promote its self-seeking politicakagas yet at the same time
government involvement is important owing to itstyduo protect the

consumers.
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APPENDIX
LETTER OF PERMISSION TO THE INSTITUTIONS

Researcher’s
Address

Date
Institution’s Address
Dear Sir/Madam,

Re: Research Study: Entrenching Consumer Rights irihe Advocates’
Disciplinary System in Kenya

I am currently undertaking a Masters of Arts degreéeduman Rights at the
University of Nairobi. | am in my final semesterdams part of my final
assessment | am required to submit a researchcprmjean area of interest. |
have selected the above research study and | amghtp conduct the study
withinyour institution. | am writing to seek appmivto use the institution’s
documents and records in my study.

Consumer rights is a new phenomenon in our legstesy and to date little
research has been carried out in this specificareh could possibly benefit
from it in the future. This study will involve anais of cases that have been
lodged at the institution.

The aim of this study is to identify and highliglateas within the advocates’
disciplinary system which currently may be in nesdimprovement and/or
completedevelopment and in turn promote the rigiftconsumer of legal
services. This study also intends to explore thentd’ perceptions and
experiences of this area in order to gain a fulldarstanding of the
serviceswhich are currently been provided and exartiie areas the institutions
within the advocates’ disciplinary system feel thegn improve which will
benefit the consumers. It is envisaged that thislystwill benefit the legal
practice and quality of service as a result of kieo\ge accessed.

Thank you for taking the time to read this lett&hould you have any
queriesplease feel free to contact me at XX or EXéK at any stage. | look
forward tohearing from you.

Yours sincerely

XXX
Signed:
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