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CHAPTER ONE

It was only after the passage of the Married Womd?Property Act that women were
even permitted to hold title to real property. Thést, however, only affected a woman’s
right to her separate property, acquired by giftsby her own efforts and titled in her
name. The Act did not create any property rightigsets titled in her husband’s name.
The strict rule against title transfer applied evénthe wife was the wage-earner or
worked in the husband’s business. Not surprisinghger this system the husband, as the
primary wage-earner and title holder, disposed thatrimonial property subject to his
needs, terms and condition. This situation conthder a long time and it largely
contributed to the objectification of womén.

Deborah H. Bell
1.0 Introduction

Recognition of duty between spouses began a lomg éigo. This led to the development
of fiduciary spousal duti€sThe husband because of his managemsiot énd control
over the community property naturally occupied plosition of a trustee for a wife and
the family? As such, based on the historical and traditiormions he was deemed the
head of the family and tasked with the responsybdf executing important mandates on
behalf of the family. Particularly the husband was solely responsibieléaling with all
issues pertaining to the matrimonial property.

Although land is the most valuable property, thedaegulating its ownership did not
promote equality between men and women. This wasifestly clear especially with
regard to land held under customary terufdis was the most dominant form of land
ownership given that most land was not registeidte existing legal regime then

provided that matters of land titing could be pmed by an individual or

! Deborah H. Bell, “Equitable Distribution: Implentérg the Marital Partnership Theory through the Dua
Classification Systemg7 Miss. Law Journa1997) p.115.

2 Marshall Zola and Deborah Elizabeth ZolMarital Duty, London: Pitman Publishing (2006). Available
at<http://www.zollalaw.com/pdf/maritalduty.pdf(Last accessed on'12duly 2014).

j\/ai v Bank of America6 Cal 2d 329, 15 Cal Rptr. 71 (1961).

Ibid1.

® Richard S. Strickland[o Have and To Hold: Women’s Property and Inheg&Rights in Post-Colonial
Kenya International Center for Research on Women (2@043.

1




householdUnsurprisingly, the law was silent, however, on wiowld be named on the
certificate of title if one was issued. In practig@en, the lacuna in the law, the male
persons as heads of the households always goettificate issued in their namés.
Principally husbands were expected to carry out 8pousal duties purely in good faith.
However, because of patriarchal, macho and primitultural practices complimented
by discriminative laws, strains of abuse and pregidagainst women slowly crept
in®These led to the misuse and abuse of matrimoniapepty as a security.
Consequently, this development created impetushennted to recognize women as
equal and able partners in marridgehis was also catapulted by the need to recognize
the rights of the women to own propertiés.

Fundamentally, in order to protect matrimonial gndp as a security for lending, great
need arose to ensure that the entire process weswithout disenfranchising woméh.
This was particularly necessitated by the neednsuee that the interests of weaker
parties residing in the matrimonial homes were adegjy protected? The promulgation

of the Constitution and the introduction of the nkamd laws introduced far reaching

®Coldham S., “The Effect of Registration of Titlearp Customary Land Rights in KenyaJburnal of
African Law Volume 22978) p.91.

'Supranote 5. See also Human Rights Watch Report, Do@émndards: Women’s Property Rights
Violations, 10 (2003). Available altttp://hrw.org/reports/2003/kenya0303/kenya0303:[tlast accessed
on 5" of May 2014). According to the report conducte®@03 women formed the bulk of the population
at 60%. They also provided 80% of the Agricultueddour and about 60% of farm derived income. Yet
only 5% of land in Kenya was registered jointly lwivomen and only 1% was registered with women
alone.

8 E. Wangari, W. Kamau and A.M.Kinyua, “Globalizati;n The World: Impact on Women'’s Land Rights
and Education in Kenya,” Forum on Public Policy @0According to the authors, the previous legal
regime was designed to deny women means of acgdssid. This was largely because women were seen
as subordinate to men. They were therefore nopeedi with necessary mechanisms to advocate far thei
rights.

%Ibid.

"Ubid.

" Robert Home, “This Land Belongs to You and MeheTGlobal Challenges of Land Management,”
Skopje 2007.

Ylbid.




requirements which were aimed at protecting therimahial property altogether as a
security for lendind? These laws led to the liberation of the women fisom the yoke

of irrelevance and mediocrity they were previousthyck in**

The current matrimonial regime now unanimously jpfes that consent of women must
be sought before any disposition can be done ona#imonial property® This
requirement has not only empowered women througbhoading for their active
participation in marital engagement but it has aseatly set the standard compliance
with the provision of equality in marriage. Thisshfrom the onset enabled mandatory
incorporation of spousal input in mortgagitigharging, sale and lease of matrimonial
property especially land.

1.1 Statement of the Problem

The introduction of spousal consent in dispositidrmatrimonial properties under the
new land laws have introduced fresh concerns whieéds to be implored. The chief
concern arises from the fact that the inputs ofdienspouses are more or less ignored in
issues in which financial responsibility are atkstdThis includes and extends to the
management of matrimonial property. This emanatem fthe schema that men are

deemed to be the decision makers in important ssefisocial and economic polici&s.

Yinfra 21.

“Robert Home, “Rethinking Ownership, Occupation bise in Land Law,” Oakley 2009.

15C.Nyamu, “Achieving Equality for Women under the i&/latrimonial Regime,” Third World Legal
Studies 2012.

% A mortgage arises where the mortgagor transfeteeanortgagee legal ownership or an interestén th
property under the condition that the property Istd reconveyed or the estate transferred will
automatically determine upon the performance of dbedition on which it is given. A mortgage of a
matrimonial home is not a discrete form of mortgalget rather a distinct mortgage created using a
matrimonial home. It can be an ordinary mortgagarminformal mortgage or a mortgage by a deposit of
documents or a customary mortgage executed ugimgtramonial home.

.M. Clements‘Lending on the Security of Co-owned Homes, Suhgtyand Undue Influence3 Web

JCLI (1995).

18 K.Firmin SellersThe Transformation of Property Rights in the Golth€t: An Empirical Analysis
Analysing Rational Choice Thegr@ambridge (1996).

3



Intriguingly, even in circumstances where the visfeonsulted, her trust and confidence
in the man in matters of business and finance tiagisndependently of the emotional
bonds between couples, leads to a strong posgibiliundue influence by the mah.
Though the wife is now required to execute docusehtrging a matrimonial property,
it does not necessarily follow that she has an lemvalvement with her husband in
planning the transactioi. Neither does it imply that the wife will make amfdrmed
decision?*

Closely related to this, great dilemma crop up @swhether private pressures and
misunderstandings should automatically operatent@alidate a transaction against the
creditor taking a charg@This is prominently highlighted in circumstanceseng the
wife has been coerced to append her signaturecunents she has not been briefed

about.

Another critical aspect is that though it is impoit that matrimonial property should be
used as a security to finance family ventures, eonarises from the fact that all the
responsibility is placed on the borrowers to exsrdue diligence before such a property

is charged? This is hinged on the fact that the borrowerspangies to the process hence

¥Supranote 17.

sypranote 18.

“Belinda Fehlberg, “The Husband, the Bank, the Veifel Her Signature,Modern Law Review, Volume
59 Issue §1996) p. 675—-694.

*Ibid.

2 It has been reported by a newspaper that “soati#géhe consequence of missing this documentatin t
a mortgage charge is deemed to be incomplete antivbe actually declared null and void by a codrt o
law in the event that a husband or wife feels maddd in the initial negotiation with the lendeid
Business Daily. August 2, 2012. Available dittp://www.businessdailyafrica.com/New-mortgagedaw
tie-down-spouses--/-/1248928/1469428/-/item/0/HBi&/index.htmi>(Last accessed at 29th July 2013).
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raising an intricate question on conflict of inwt® The current system is therefore

prone to abuse.

Notably, the legal status of the marital home carb® gainsaid. This is because it is
essential for the existence of the marriage, timilyaand the realization of the family
relationships> Almost all of the family functions are dependentassociated with its
existence. Hence, it is not just an ordinary reghte, but it is also a place that provides
peace, as well as psychological and emotional eshigtthe family and its members. It is
the place where the family life and the privacyashily members are accomplish&d.
However, there is pronounced doubts as to whelleemtroduction of the new laws will
introduce fundamental changes to the regime ofimatial property managemeffThis

is because matrimonial property ownership is cangpisly dominated by men.
Characteristically, majority of married women ateaaconsiderably weaker financial
position in comparison to their male counterp&ftdost women are therefore victims of
customs which have been in practice for yédtds very unlikely that such women may

resist a request from their husbands to conserd tbsposal of an interest in their

*1bid.

% Angel Ristov, “The Legal Status of Marital Hometle Macedonian and Comparative Family Law”.
The author also notes that there is no unique tercomparative law defining the home where the spsu
and the family members live. Certain legislatiorse the termsnarital home, matrimonial home, family
residence(U.S.A., U.K.), while some others use the tedemdogement de la famile, logement familial
(France, Switzerland, Quebec). Despite the varidgtgse terms represent the same object — the family
home, the home of the family or the family habitat.

“Ibid.

“bid.

% |nstitute of Economic Affairs, “Profile of Women'Socio-Economic Status in Kenya,” Nairobi: IEA
2008. The author, in furtherance of this argumpaints out that an analysis carried out by thektiamk
Institute for Economic Affairs, for instance, shothst there is low female representation in poshary
education, formal employment, enterprise ownershipside wholesale and retail trade, and political
decision making processes.

2IAkiikiAsimweFlorence,"Gender Dynamics in Homeowskip: A Gender System and Contract
Theoretical Framework For Analyzing Gender Inedyalin Homeownership in Urban Uganda.”
International Journal of Social Inquiry Volume 2 iber 2(2009) p.75-104.
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matrimonial homé® Related to these are situations where men aredatkesign
documents relating to the security of the home amge the female partner. Questions
arise whether men in these circumstances shouldebéed differently merely because
they are malé!

In the end, the task for the law would appear &kde achieve a balance between the
competing interests of protecting the vulnerabled #me need to use the matrimonial
home for security in relation to loans for busiresss

1.2 Objectives

This research undertakes to look at two objectiVasse are the overall objective and the

specific objectives. The precise objectives arstaied:
1.2.1 Overall Objective

The overall objective of this study is to investgyahe extent to which the clauses
introduced by the new land laws on the requirenoéspousal consent before disposal of

matrimonial property will offer protection to fenea$pouses in Kenya.

1.2.2 Specific Objectives
The specific objectives of the study are:
i. To interrogate the legal regime for securitizeddlag using matrimonial property

in Kenya.

ii. To investigate the effect of securing a loan usimagrimonial property without

the consent of the wife.

OYbid.
pid.



iii. To examine the efficacy of the new land laws infaoas they attempt to offer
protection to female spouses when the matrimon@bgrty is used to secure

a loan by the husband.

iv. To make recommendations on the current matrimgmaperty regime which

ensures that the rights of the spouses are adégpadtected.

1.3 Research Questions
In order to meet the objectives specified abovis, shudy seeks to answer the following

guestions:

i. Does the new land law in Kenya address the issussiafj matrimonial property

as a security in obtaining loans?

ii. Are the mechanisms enshrined in the law adequatedore that spousal consent

must be obtained before disposition of the matriqgoroperty?

iii. How effective are the mechanisms already in placsoifar as they seek to offer
protection over the matrimonial home and how dy #h@dress circumstances

where spousal consent is procured through undieemfe?

iv. What mechanisms does the court apply to ensure glatiine and informed
consent has been sought and obtained from the spgmiere disposition of
matrimonial property?

1.4 Hypothesis
This study will proceed on the premise that thestaxg legislation does not adequately

protect women against instances of undue influtyecee it has exposed them to abuse.



1.5 Justification of the Study

This study is justified by three reasons. Firstegithat these are new provisions in the
laws, there is need for a research to investigdtetiver they are effective, and to ignite
debate that will lead to the improvement of thevaht legislations, if need be.

Secondly, the provisions that were introduced lgylthnd Act 2012 have two potential
consequences. Whereas the intended result is thhecpon of spouses who may be left
homeless if their matrimonial home is used to seeuloan without their consent, there is
the possibility that lenders may shy away from atiog matrimonial homes as security
for loans. As such there is need, therefore, to ecalp with ways in which these
provisions can be applied so that they offer tletqmtion they are intended to give, while
not inhibiting the use of matrimonial homes as siégtor loans.

Thirdly, there is no research that has been caougdn Kenya on these provisions since
they came into force. The protection of matrimomedperty is novel in comparison to
the provisions on the division of matrimonial prdgewhich has been the subject of
several court cas&sand research papers. This research will therefongribute to the
pool of literature that will be used by scholarsl @olicy makers in future discussions on
the subject matter.

1.6 Theoretical Framework

The socio-political and economic framework in Keryas traditionally placed higher

value on men than women. It is only recently tif&traative action by feminists started

¥3ee, for exampleEcharia v Echaria(2001) eKLR,Muthembwa v Muthembwg994) Civil Suit No.
2562 Kivuitu v Kivut{1991) KLR Civil Appeal No. 26 of 1985, and othémnshe long line of cases on the
division of matrimonial property upon divorce.



to mainstream gender rights and the equality of saees”This thesis is based on
feminist legal theoretical approach. Feminist legabry considers ways in which gender
influences both the development and impact of lavmen and womett.

This theory of gender as advanced by Simone de\B&apresents and challenges the
assertions and assumptions of gender-neutrality abjelctivity>® It is credited with
inserting the “woman question” into disciplinaryaltigue. Feminism has broadened and
complicated the traditional framework of a varietly disciplines. Because gender is
theoretically relevant to almost all human endeaspoil is also relevant to almost all
disciplines®® This study adopts this theory because it adequarddiresses the issue of
inclusion of women rights in the legal disciplingne theory more or less advocates for
equality which is a fundamental principle entrerttireour Constitution.

According to the Stanford Encyclopaedia of PhildsgpFeminist philosophy of law
identifies the pervasive influence of patriarchy legal structures, demonstrates its
effects on the material condition of women andsgidnd develops reforms to correct
gender injustic€’ To these ends, feminist philosophy of law appiiesights from
feminist epistemology, relational metaphysics, fasti political theory, and other
developments in feminist philosophy to understarmv Hegal institutions enforce
dominant masculinist norm&Today, feminist legal theory has evolved into fouajor

schools: formal equality theory, cultural feminisdgminance theory, and post-modem

*¥rida Kenya, “Kenyan Laws and Harmful Customs Cigt&/omen’s Equal Enjoyment of ICESCR
Rights,” Fida 2008.
3 Martha Chamallagntroduction to Feminist Legal Theorlew York: Aspen Law & Business (1999)
p.1.
% Martha Albertson Fineman, “Feminist Legal Theodxendale 2010.
36y 11;

Ibid.
3" Francis, Leslie and Smith, Patricigeminist Philosophy of LawThe Stanford Encyclopedia of
Philosophy, Spring (2013).<http://plato.stanforduadchives/spr2013/entries/feminism-law/>(Last
accessed on 34June 2014)
Bbid.



or anti-essentialist theory. Formal equality thegmnpunded in liberal democratic thought
as advanced by Catherine MacKinnon, argues thatemashould be treated the same as
men, while cultural feminists emphasize the neethkke account of differences between
men and women. Dominance theory sidesteps bothesktapproaches, focusing instead
upon the embedded structures of power that makesnebaracteristics the norm from
which "difference" is constructed. Anti-essentialjdy contrast, contends that there is no
single category of female pointing instead to tleying perspectives resulting, for
example, from the intersection of gender, raceciass™

The last three approaches are all theoreticalgoes of formal equality which emerged
from the contradictions and political strugglesttaveloped in the course of efforts to
implement formal equality in practice and addrestes limits of formal equality in
redressing sex discriminatiSh.

Matrimonial law is based on the principle of parthgp that initially introduced a
departure from the patriarchal principle, wheretlihseband was considered to be the head
of the family, towards a partnership principle, @cing to which both spouses are equal
and have the same rights and dutf#ghile most societies idealize the role of the mathe
her domestic work is consistently undervalued graih As a result, often when mothers

seek divorce, child custody, and property settlémgrey are gravely disadvantadéd.

39 Mary Becker et al.Feminist Jurisprudence: Taking Women Seriousigrthern lllinois University Press
(1994) p.1-14.

“°Cynthia Grant Bowman and Elizabeth M. Schneideetifist Legal Theory, Feminist Lawmaking, and
the Legal Profession,”Fordham Law Review Volume 24 Issue %2998). Available at:
<http://ir.lawnet.fordham.edu/flr/vol67/iss2/2> (ltaccessed on #4June 2014fLast accessed at '14uly
2014).

“IRechberger, W.National Report Austria: Study on Matrimonial ProfyeRegimes and the Property of
Unmarried Couples in Private International Law aiternal Law European Commission (2003) p.6.
Available at $ttp://ec.europa.eu/justice_home/doc_centre/ciuillies/doc/regimes/austria_report en>pdf
(Last accessed on T4une 2014).

“?Supranote 34.
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This research adopts the formal equality theoryaaded by MacKinnon. It emphasises
on the need to advocate for democratic ideals wl@nbures that women are not
disenfranchised in the community. It embraces therdl manner of doing things in
which every person has the right to exercise reasuwh independence before doing
certain things. This theory advocates for equaltyich is a critical feature in the
ownership and disposition of matrimonial properthis study greatly relies on this
theory to advance the argument of equality.

1.7 Literature Review

One of the key limitations of this research is ldek of relevant literature from Kenya on
the issue of spousal consent before using the maial home as security. Nevertheless,
several works are indicative.

One such piece is Diana Lee’s paper tifi#g house is my husband - A Kenyan Study of
Women's Access to Land and Hou&ing thesis which explores women’s access to
property in Kenya. The author examines how womerKé@nya get access to real
property. Specifically, she studies the social na@ctms that govern men’s and women’s
relationships to each other and to property and pgtaxzesses through which these
relationships change. She analyses the concepulmsistence gender contrdeind
market gender contrdtas social mechanisms at play in the Kenyan prpgentscape.

Accordingly both advocate that women cannot intEoperty’*°

“3 Diana Lee-SmithMy House is my Husband — A Kenyan Study of Womeu'sss to Land and Housing
Lund University Press (2010).

*Ibid. According to the author this is a set of invisilalgreements found in every society about how men
and women should behave.

*Ibid. According to the market gender contract, womey may property while men control property
which they inherit as free capital.

“Ibid.
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The Kenyan gender contracts for example she pdsiiseate a power relationship in
which women'’s lack of access to property keeps tirei subordinate position to men
and requires them to provide subsistence. Womerthgeprovision of subsistence as a
basic human value although many resent their ldgkaperty rights’’ To illustrate this
she presents a model showing how micro level chéalge place by means of women'’s
responses to the situations in which they find theles. She asserts that women’s
actions are based on their strategies for improthegr lives. She concludes that a
gendered housing policy is needed which recogniz@sien’s access to property as a
basic human right and which builds upon their prov@ousing production
capability*®This research looks at fundamental attributes whanh be enforced into law
to ensure that the principle of equality is prop@mtrenched in a manner which supports
the values and objectives of women.

Lorna Fox in her article Re-Possessing "Home": A Re-Analysis of Gender,

Homeownership, and Debtor Default for Feminist Lietfaeory”*°

argues that the credit
crisis brought the subject of subprime and otheblematic debt to the forefront of many
agendas, both political and personal. This thegidoees some of the underlying legal,
theoretical, and economic issues associated witdwtleand foreclosure, particularly as
they affect women home-owners. The analysis is eadx in feminist discourse on
home, from traditional critiques of the associati@tween women and home to evolving

conceptions of the benefits and the burdens of hfmmeontemporary feminist theory.

This thesis traces the ideas of home and homeohipd® women and considers how it

“id.

“Fbid.

“ILorna Fox, “Re-Possessing "Home": A Re-AnalysisGeider, Homeownership, and Debtor Default for
Feminist Legal Theory,” 14 Wm. & Mary J. Women & L. 423(2008). Available at
<http://scholarship.law.wm.edu/wmjowl/vol14/iss$/@ ast accessed at‘14uly 2014).
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might be appropriate to respond to the risks aasediwith challenges to affordable
homeownership through the lens of feminist legabtly.

Another author RegGraycarin his articlédtrimonial Property Law Reform and
Equality for Women: Discourses in Disctinds scrutinized some of the underlying
concepts which have structured law reform debalbesitamatrimonial property His
article evaluates aspects of matrimonial propeaty by reference to debates about the
meaning of equality for women and suggests thatsarcgessful matrimonial property
law reform must move beyond the rhetoric of formaliality in redressing the economic
disadvantage currently experienced by women aridrehi after marriage breakdowh.
John Mugalula in his articleMortgaging Matrimonial Home: Unveiling the Law and
Practice of Banks and other Financial InstitutionsUgandd posits that if the freedom
of homeowners to make economic use of their homest to be frustrated, a bank must
be able to have confidence that a wife's or a mdbasignature of the necessary
guarantee and charge will be as binding upon hes #se signature of anyone else on
documents which he or she may stgiWithout this assurance, the author argues, banks
will not be willing to lend money on the security a jointly owned house or a
matrimonial home, or family land. In his paper hauttons, however, that given the
various forms of marriages existing in Uganda, duwd prove rather difficult for the
mortgagee to establish/prove a mortgagor’'s mastetus and his/her rightful spouse the

existence of a marriage certificate or a statutbeglaration notwithstandinj. To deal

*RegGraycar, “Matrimonial Property Law Reform anduBlify for Women: Discourses in Discord?”
Sydney Law School Legal Studies Research PapedNa8. 2007.
51i1h;

Ibid.
*2 John Mugalula“ Mortgaging a Matrimonial Home: Unveiling the LawdaRractice of Banks and Other
Financial Institutions in Uganda,” Occasional Paperies N0.3/2010.
53| i

Ibid.
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with instances of fraudulently acquired spousalseon, this paper explores possible
changes which can be made to make the current Watesr tight. This would prevent
commission of fraud.

Belinda Fehlberg in her articleThe Husband, the Bank, the Wife and Her

®grapples with the all too common scenario of a veiigning a document

Signature
offering the matrimonial home as security under sdorm of undue influence, and the
United Kingdom’s courts’ reaction to the problenmertbaper appreciates the difficulties
in encouraging people to refrain from making finahadecisions on the basis of
emotional relationships, and recommends publicitytlee requirement for spousal
consent because when the issue is brought intpubkc domain and addressed as a real
social problem, the vulnerable will gain a more damental protection from private
pressure, in the form of community support for thigicision not to sigrt, This paper on
the other hand focuses in highlighting the chalklengassociated with enforcing
documents signed under undue influence and comesdthm raft of possible solutions
which can be enacted to combat the aspect of undluence.

Margaret Rugadya, Esther Obaikol and Herbert Kammesin Gender and The Land
Reform in UgandXacknowledges the fact that despite land being @ ¢actor of
production in Uganda, history, traditions and coschave connived to deprive women
of the actual ownership of land. The underliningnaept of the book is pegged on the

idea that women have historically and systematidadlen elbowed out of ownership of

key properties like land because of combined issafesheritance, patrilineal and

**Belinda Fehlberg, “The Husband, the Bank, the Viiie Her SignaturéModern Law Review, Volume
59 Issue BL996) p. 675-694.

pid.

% Margaret Rugadya, Esther Obaikol and Herbert Kéimas Gender and The Land Reform Process in
Kenya: Assessing the Gains and Losses for Womdganda,Associates for Development 2004.
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cultural practices which have been deeply entrem@weways and life of the Ugandan
people.

Whereas this book focused on setting the jumpirdyfpaland reforms in Uganda as a
catalyst for equitable redistribution of land amdhancing equal access to land as a factor
of production, this study on the other hand attemptestablish defined parameters upon
which the critical right to ownership of land by men especially in marriage unions can
be actualized in circumstances where land as ammatial property is to be used as a
security for lending money.

S.Kawamara-Mishambi and Irene Ovonji-Odida, in ditle “The Campaign to Advance
Women'’s Property Right in Ugangda’ examines women'’s right to property in marriage,
upon divorce, and the death of a spouse in Ugamdhlighting the problematic aspects
in both the statutory and customary laws. The larggenerally presents the argument that
even where the relevant statutory laws are protect women'’s rights to property, their
implementation is hindered by retrogressive custgnew practices, socialization, and
the generally weak economic capacity of many wonTdre article also delves into the
even weaker position of women’s right to matrimbrpeoperty at customary law and
religious laws. This thesis adopts a rather lichisgope. It is mainly concerned with
appraising the rights of women as regards lendingth@ strength of a matrimonial
property. It scrutinizes the pertinent issues whielve contributed to this status quo. It
also addresses pressing matters which can be rediewensure that better mechanisms

are entrenched in law to protect married womenthadnatrimonial properties.

°’s. Kawamara-Mishambi and Irene Ovonji-Odida, “Thamaign to Advance Women’s Property Right
in Uganda,” in Anne Marie Goetz and ShireenHas$lim Shortcuts to Power African; African Women to
in Politics and Policy MakingZed Books: London 2003.
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1.8 Resear ch Design, Methodology and M ethods

This is a qualitative research work. Secondary oetbf data collection will be heavily
used as it will be the most effective method ofaatihg data in this study. Reference will
be made to published books and articles. Documeaatysis will be made of the
Constitution, the Land Act, the Land Registratiort,Athe Marriage Act and the
Matrimonial Property Act amongst other Acts. Datalgsis will also be made of various
data about related to the subject. Qualitative @ggr will be used to understand how the
matrimonial property regime promotes equality inrmage through the requirement of
spousal consent in disposal of matrimonial propdrtiernet sources as well as the case
law will be heavily used to justify some concepts.addition, this paper will also adopt
a comparative approach of drawing a parallel amalfypm other jurisdictions on this
subject.

1.9 Limitations of the Study

This study isexclusively limited to the rights opasises who are in marriage
relationships. It is particularly limited to thegit of the female spouses only. It does not
reflect on the rights of spouses whose marriageiogiships have come to an end. Issues
of the rights of divorcees on the charging of nmatmial property are therefore beyond
the scope of this study.

1.10 Chapter Breakdown

This study is broken down into five thematic chagtk addressing the issue of spousal
consent in lending on the security of the matrimmbproperty.

Chapter one marks the introduction of the resetopit and an overview of the research

problem and background of the study is highlightBldis chapter also outlines the way
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the research is conducted and clearly defines dadary of the research topic. It also
entails the theoretical and literature review. Agml outlook of how the research is
organized is also laid out in a chronological order

Chapter two traces the historical and judicial dewment of land law in Kenya with
specific regard to matrimonial property. It expwréhe factors which led to the
disentitlement of women to own properties in Kenyalso looks at the legal framework
of the matrimonial property law in Kenya. It paykeen interest on the ownership and
usage of land as a matrimonial property.

Chapter three explores the concept of spousal abnseadministration of land as a
matrimonial property. It canvasses on various issetated to the concept of spouse and
matrimonial property. Particularly it examines la institution of marriage in its attempt
to determine what constitutes the term “spousalseot” It analyses the types of
marriage relationships available and the impactimanial legal regime has on them. It
also contextually discusses the spousal rightdabtaito the parties in a marriage.
Chapter four undertakes to discern the concepbo$ent. In regard to this the chapter
implores what properly counts as consent withingheview of lending. It also dwells on
the effects of obtaining consent through underhar@éns. The aspects of duress and
undue influence are also critically looked at. Thimpter also delves in conducting a
comparative study with a jurisdiction which haseeffvely implemented the aspect of
spousal consent in its laws so as to access whatvwements can be imported into
Kenyan laws to bring improvement. Lastly, chapiee provides an overall conclusion of
the research topic. It highlights the general owof the topic. It also enumerates the

proposed recommendations that can be applied towaghe existing legal regime.
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CHAPTER TWO

HISTORICAL AND JUDICIAL DEVELOPMENT OF LAND LAW IN
KENYA WITH SPECIFIC REGARD TO MATRIMONIAL
PROPERTY

Women’s right in, access to, and control over laiusing and property is a
determining factor in women’s overall living condits, particularly in developing
countries. It is essential to women'’s everyday isatyeconomic security, and physical
safety and, some would argue, it is the most afifiactor in women’s empowerment and
their struggle for equality in gender relations.

United Nations Centre for Human Settlementrdlaj 1999.

2.0 Introduction

This chapter traces the historical and judicialedepment of land law in Kenya from the
pre-colonial period through the colonial period ahe& post-independence period. It
focuses on the development of land laws withindbietext of matrimonial property and
specifically traces the development of the lawseigard to land ownership and usage by
married women. In addition, this chapter examimeslégal framework of Kenya which
underscores the use of land as a matrimonial piopdr also looks at various

international conventions which underpins the rigihtvomen to own property.
2.1 Historical Development of Land Lawsin Kenya

The ownership and usage of land as an economiain@son Kenya has been biased
particularly because of deep culture of gender uaéty.>® There is little doubt that
women have been historically accorded less favdeirbatment in the sphere of land
ownership and usage. This culture stemmed from reexeal or biological distinction
between men and women. This distinction has beed as the basis for ascription of

roles and entitlements to these sexes. In a peltahsociety the sex based assignment of

*8See Ruth Aura Odhiambo and Maurice Oduor, “Gendprality in the New Constitution of Kenya” in
Constitutional Law of Kenya. Available at
<https://www.academia.edu/3050883/Gender_in_the pemstitutional_dispensation_of Kerya (Last
accessed on 3June 2014). According to the authors only 5%hef tand in Kenya is registered jointly
with women and only 1% is registered with womemalo
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roles projected the spectre of inferiority over vamwhile casting the characteristic of
superiority onto men. While this role-assignmentusg from the inherently patriarchal
nature of the Kenyan societyjit found good nurturing ground in institutions,chuas,

and especially the law which re-imprinted inhergenhder imbalances and reinforced

women'’s exclusion from the mainstream society hyyitey them ownership of larfd.

However, with advance in time the ownership, cdrdrad management of property in a
marriage situation or under circumstances akin &riage have evolved as one of the
critical areas in gender developméhtn the pre-colonial world, women were basically
beholden to patriarchal customary norms which é&eathem less equally with
men.During these time women were not entitled to tand®? All land was deemed to
be community land. Community land was controlledhsy Councils of Elders’ who were
guided by customary norms which notably objectifiemmen®?

In the colonial period, women’s marginalization &ee more profound because of their
subjection to at least two legal norms both of whiere debilitating? While customary
norms discriminated women, the colonial legal systiself an inherently exclusionary
system reinforced the supposed inferiority of womdrme colonial legal order
exacerbated an already bad situaffthwomen were prejudiced in the pre-colonial time

the new legal order doubly reinforced their exausiSuffice to say, the colonial legal

*bid. According to the authors patriarchal societias farms of social organizations in which head and
control the family and women are seen as subomlitwaten.
60y 1~;

Ibid.
®1 See J Kenyatt&acing Mount Kenya: The Traditional Life of Gikyyintage Books (1938) p.21.
62 11;

Ibid.
®¥pid.
®Alliot, A. N. (Ed.), Judicial and Legal System in Africd ed. Oxford: Clarendon Press (1982) p.43.
Y P Ghai & J P W B McAuslanPublic law and political change in Kenya: a studf the legal
framework of government from colonial times tohesent Footprints (1970) chapter | generally.
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system was also premised on gendered notions ofrdles of men and women
in society®®

The British colonial land policy began when Kenyxéme a crown colony in 1920. All
the land was assumed to belong to the crfdwhhe acquisition of African land took
place through the Crown Land Ordinance of 1915iammbsed English tenure of land. In
1932, the Kenya Land Commission was appointed dadged with responsibility of

appropriating land to Kenyans and British settieraccordance to the British colonial
laws®®n order to address issues of ownership the cdistidater imposed the Married
Women’s Property Act of 1882 onto the Kenyan cototprovide an avenue through
which married women could access matrimonial priyg@r The Act, an antiquated
British law, was the only sole legislation whichopided that women could own
properties’However, the truth of the matter was that the nigjasf rural marriages

were polygamous and the Act hindered many womem faxcessing and owning
matrimonial property. Further, the non-existenceanf other law which defined and
addressed control and management of matrimonigdepty led to flourish of ideology
that women did not have the right to own propétty.

Contrary to expectations, when Kenya attained ieddpnce it continued with policies

left by the colonialists. This was the colonial ipgl of individualization which

®See P McAuslan, ‘Only the Name of the Country Cleandhe Diaspora of “European” Land Law in
Commonwealth Africa”, in C. Toulmin, and J. Quandgg Evolving Land Rights, Policy and
Tenure in AfricaVintage Books (2000) p.75-95.
®Holdsworth, W.S.An Historical Introduction to the Land Lawxford Clarendon (1927) p.22.
®Jemaiyo Chabeda-Barthe, “How European Conceptsasfidye and Land Ownership Excluded Women
in Kenya from Accessing and Owning Property” in Wires of Rural History]nstitutional Encounters:
(ISEguropean Property Rights in Colonial Contex@&rn 2013 p.27.

Ibid.
“Supranote 56.
" Claris Ogaangaet. al., Women’s Land and PropeigitR in Kenya- Moving Forward into a New Era of
Equality: A Human Rights Report and Proposed Latjsh. A paper presented at the International
Women’s Human Right Clinic at Georgetown Universitgw Center on behalf of the Federation of
Women Lawyers in Kenya.
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transformed land from a shared form of propertyirdividual ownership through
registration’> However by design women were excluded from landership. Land was
registered in the man’s narfieThe post-independence government found dismantling
the colonial framework of governance to be inimicatheir own individual interest. This
led to the retention of status quo.

The decade following independence saw little changbe foundational attribute of the
law and therefore the women’s status remained dnees Women were still under the
triple yoke of local culture, domestic law and tharopean cultural values which did not
propagate for their usage and ownership of landa amatrimonial property® The
government failed to implement the social refornisategies such as fair land
distribution. It became less responsive to additessattendant desires of the citizen and
particularly ignored reforms in the land law whiobncerned the rights of women to own
land”®

Realisation that law had been transformed intoah &b discrimination against women
led to various initiatives to change and conforntataspirations of equality for all
citizens regardless of sékThese changes while undoubtedly instigated frorthiwi
were also significantly informed by drifts in theternational platform especially with

respect to human rights. Reform of the law sought to achieve both formal an

bid.

3 For example Section 27 of the Registered Land@ap 300 (Repealed by the Land Registration Act,
Act No. 3 of 2012) provided that the first persanrégister title to a portion of land retained “alote
ownership of that land together with all rights amdvileges belonging or appurtenant thereto”. This
provision largely locked women out of co-owning nirabnial land as they were all registered in men’s
name.

"Supranote 56.

5 Supranote 63.

*Supranote 69.

"'Supranote 56. The authors illustrate that since thst finternational women's conference in Mexico in
1975 legal systems all over the world have focusedhe inequalities of the sexes and embarked on
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substantive equality. The former case involveduakthanges in the law to secure the
recognition and enforcement of fundamental guaemt®f women, such as the
constitutional amendment that barred discriminatinrthe basis of se'X.

As the country slowly ambled towards the path ahderacy certain allowances were
made in favour of women. In the 1990’s the legatust of whether women could own
properties started to gravitate albeit at a leas tesirable pace. For example legislators
began measured reforms allowing women to own pteppér

These changes necessitated restructuring of treedad ultimately led to the adoption of
a new constitutional framework. The new Constituti@010 has dismantled the
longstanding legal barrier previously imposed onmega by hitherto addressing the
equality difference through entrenching expreswigrons which prohibit discrimination
based on gender one way or the other. This foraystapped cultural, philosophical and
macho underpinnings which played a critical roledisentiting women of properties.
The Constitution 2010 attempts to address traditierclusion that Kenyan women have
faced and the attendant “second-class” treatmeantlle exclusion wrought over them. In
its avowed goal of securing social justice for el Constitution 2010 seeks to provide a

framework that will lead to inclusion of women metmainstream Kenyan societies.

procedures of removing them. This can be discefroed the many conferences held subsequently and the
resultant instruments. Examples include conferersigsh as the Nairobi Forward Looking Strategies
Conference of 1985, the Beijing conference thamméted in the Beijing Declaration and Platform of
Action of 1995, and lately Africa’s own blueprinbriference on the Launch of the African’s Women’s
Decade in Nairobi in 2010. The common theme fors¢heonferences has been the quest for gender
equality. In addition many governments, includiriitt of Kenya have signed and ratified or merely
endorsed by signature various United Nations Cotiwes and Declarations that promote gender equality
and mainstream gender perspectives in all sphétés o

8 See Act No. 9 of 1997, section 9 amending s 8&{®)e 1963 Constitution (now repealed).

“Supranote 56.
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2.2 Judicial Development of Land Lawsin Kenya

The lack of a statute spelling out applicable pgles meant that courts had to fashion
some guideline¥’ Being common law jurisdiction, Kenyan courts hadmport English
law for assistanc®. The English Married Women Property Act of 1882 vraported as
a statute of general application to fill the lacfih@he Act affirmed a married woman'’s
capacity to own property in her own name separaftel;n her husbantf It granted
power to the court to consider the respective shafethe parties to the property
following a divorce®® Using the Act and applicable English cases Kengearts
developed a set of principles to be applied in mmatnial property matters through a
careful pruning of English cases, and use of ppiesi of contract and equity to lay down
rules that would be applicable generally in matmiabproperty issue®.

The courts however largely used customary law terdene cases. Customary law
provided that a woman on marriage was wholly suleshitmy her husband’s cultuf®.
Any insinuation that such practice was discrimimateas rejected by the codftCourt

synonymously held rulings that women were not tito inherit land® Notably, in the

8 Kenyan courts long ago decided that they would theeEnglish Married Women’s Property Act of
1882. In the case of v 1(1971) EA 278 Justice Trevelyan held that the sa#dute was applicable in
Kenya as statute of general application as ordayesl 3 of the Judicature Act. Since then Kenyaurtso
resorted to the Married Women's Property Act patidy s 17 thereof as the statutory basis for
determining the respective entittements of paities failed marriage. See elgaranja v Karanja(1975)
KLR 307.

81 Kenyan courts have relied on a long line of Etigliecisions to develop their own jurisprudenceten t
division of matrimonial property. See e.g. taranja case (n 78 above)

82 See the case dfv | (n 78 above)

8 Married Women’s Property Act 1882 s 1

8 Married Women’s Property Act s 17

% See thekaranjacase (n 67 above) (discussing several Englistsaasenatrimonial property).

8 SeeOtieno v Ougo& Anothef1982-1988) 1 KAR.

87 Courts rejected discrimination on the ground thattion 82(4)(b) of the Constitution allowed the
application of customs even in situations wherg theuld otherwise be discriminatory.

8Supranote 62.
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case ofGichuru v GichuHf® the court affirmed and applied the Kikuyu custof o
inheritance which it expressed to be patrilineal tnly sons inherited their father’s land.
The Court of Appeal in determining the applicapilif the custom relied on the case of
Wambugu v Kimafi where the court upheld the Kikuyu custom that arie@ woman
could not inherit her father’s land. In both thesesa a principle of custom was applied to
prevent a woman from inheriting her father’'s proper

In Kamau v Kamau & Anoth&the court in dismissing the requirement of conssra
spouse in sale of land held that it had never lleempractice nor a legal requirement that
before the legal proprietSrof a piece of land disposes of it he or she hatbtsult any
third party be it his wife/wives. Even in instancefere wife’s interest had been
established in matrimonial property likeKmgiri v Kagiri,”* the court went further ahead
to disregard the issue of contribution in matrinanproperty clearly denying the
wife/wives of any locus in the property.

2.3 Overview of Factorswhich led to Disentitlement of Women

A historical analysis of Kenya throughout the podeaial, colonial and post-
independence period suggest rather distinct patiatim respect to the legal status of
women to own land as a propeffyThe general trend has been that women have been

subtly discounted from ownership of land as a priydee to outright discrimination of

8Gichuru v GichuhiCivil Appeal No 76 of 1998 (Unreported).

“Wambugu v Kimar1988-1992] 2 KAR 292.

*Jacinta Wanjiku Kamau v Isaac Kamau Mungai &Ndirar@itigi Court of Appeal Civil Appeal No.59

of 2001 at Nairobi.

92 According to Blackstone Law Dictionary proprietoreans in relation to land or a lease, the person
named in the register of the land or lease as¢hsop whose favour the charge is made.

%Margaret Mumbi Kagiri v Kagiri Wamairwe & 3 othe(2007) 181 K.L.R 8 (C.A.K) (Kenya).

%Supranote 62.

% See Akinyi Nzioki, “The Effects of Land Tenure &komen’s and Control of Land” in Kenya, In
Abdullahi A., Cultural Transformation and Human Rights in Afrid@oncur (2002) p.218. According to
the author women only had customary rights to ac@ew cultivate land and even those rights were
dependent on men.
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the law®® In order to understand this, it is important togerly put into context the
specific factors which led to disentitlement of wem

It is important to note that while the 1963 Considn protected the right of everyone to
acquire and own property of whatever descriptiothjs was not tenable and it remained
rather quite elusive for women who sought to aajaind own land as a matrimonial
property®® This was due to a myriad of issues as highligh&ldw:

2.3.1 Issuesof Inheritance

In both testate and intestate succession Kenyan rawtinely reinforced gender
discriminative cultural practicéSThis was given a legal fiat by the 1963
Constitutionwhich allowed individuals to elect te Qoverned by personal law in matters
such as inheritance. These prevented women fromngwand as they were simply
excluded'® In other communities a married woman would onlygbeen life interest in
land that ended as soon as she rematffed.

In intestate succession the Act provides that wiaedeeceased is survived by a spouse
and a child or children, the surviving spouse iiteeabsolutely the personal and
household effects of the deceased but only acqairge interest in the residue of the

estate'® If the surviving spouse, a woman, remarries, tiferinterest ends$® There is

Plbid.
7 Section 75 of the 01963 Constitution (repealed).
*1bid9s5.
%Ibid95. The Courts were guided by the Law of SuccesamnCap 160, Laws of Kenya.
1% the Matter of the Estate of Mutio Ikonyo (de@s Machakos High Court Probate and
Administration Number 203 of 1996 (unreported). Sakso the Court of Appeal decision of
Mary Wanja Gichuru v Esther GachuBivil Appeal No 76 of 1998 (unreported) where tloeit affirmed
the Kikuyu custom of patrilineal inheritance
%1 gypranote 3. The author describes inheritance patteong the Gikuyu community.
ig;Section 36 of the Law of Succession Act, Cap 160yd.of Kenya.
bid.
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no such termination if the surviving spouse is axmdio remarries**The Act further
provides that if no spouse or children survive deeeased, the property devolves first to
the father of the spouse and then to the mothar ibtihe father is deadf”® Intriguingly

the Act provides that if the interstate was polygasithe personal and household effects
shall devolve to all the houses proportionatelyi® number of children in each house
except that the surviving wives will also be inaddas “an additional unit to the number
of children.™®

2.3.2 Customary Law and Practices

The discrimination on ownership of property wasegivegal application by s 82 of the
old Constitution. The provision stated that “no laWwall make any provision that is
discriminatory either of itself or in its effect” it however, exempted laws that made
provision “with respect to matters of personal 4% Considering that customs was the
locale of women’s discrimination in Kenya, theirnstitutional and statutory bases

simply legitimized the gender biases inherent enifi”® The above provision was given

statutory fiat by the Judicature Act which directbdt the courts:

Shall be guided by African customary law in civdses in which one or more of the parties is
subject to or affected by it, so far as is applieadnd is not repugnant to justice and morality or
inconsistent with any written law, and shall decadlesuch cases according to substantial justice
without undue regard to technicalities of procecamd without undue deldy’

1%This section is directly discriminatory against wermand hinders them from inheriting matrimonial
property. It amounts to “affording different treant to different persons attributable wholly or nhaito
their respective descriptions by ... sex wherebgg®s of one such description are subjected tdilitses
or restrictions to which persons of another suctdption are not made subject or are accordedlgyis
or advantages which are not accorded to persoasather such description.” See s 82(3) of the lepea
Constitution.

1%gection 39 of the Law of Succession Act, Cap 160y4 of Kenya.

1%gection 40 of the Law of Succession Act, Cap 160y4 of Kenya.

197 Section 82(1) of the 1963 Constitution (repealed).

198 gection 82(4) of the 1963 Constitution (repealed).

1995y pranote 53.

10 g5ection 3(2) Judicature Act, Cap 8, Laws of Kenya.
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Similarly, although women’s right to access and las&l werede factorecognized in
some circumstanceés! they could not however seek legal redress if mecraached
upon their customary rights because such righte weither registrable nor protected as
overriding interests under the Registered Land'Act.

2.3.3Inequalitiesin Marriage

The claw back clauses in the 1963 Constitutionaadbthe application of personal law in
marriage among other mattéf€. This coupled with the statutory framework on rizaye
allowed practice of customary marriage. Customaayriage provided a platform for the
perpetuation of various discriminative practiceaingt womert** Theoretically, the law
saw the parties to a marriage in equal terms bregahty and depending on the regime in
question the parties were not equal during marrtaye

Customary law practices in particular embody pomlggaand therefore subordinate
women hence create a situation where women aretres less than equal members of
the society*°This, coupled with the institution of bride pricgreatly accentuated the
gendered power imbalances and bred inequalitles.

Married women were nothing more than silent magipgrtners in issues of matrimonial

property. Married women were denied equal statub Wieir husbands in regards to

Hinfra 119.

"nfra 127.

135upranote 106.

sypranote 56 p.3.

15 For example a system that allows polygamy potéyptexposes women to certain distinct imbalances
that may result in discrimination.

18T Brooks, “The problem with polygamy,” Trailblaz€009). The author notes that “Polygamy... fails to
treat wives as equals with their husbands, denyinghen the same rights, liberties, and opportunities
available to men. Therefore, polygamy representsirgastified asymmetry of power between men and
women: polygamy should be banned”; see also S takiRolygamy in the Domestic Relations Bill 2003:
A Barrier to the Women’s Human Rights in Ugandafpublished LLM Thesis University of Nottingham
2007.

Hpid.
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matrimonial property. The husband maintained trezestypical role of “manager of
property,” while the wife was viewed as subordiriatber role as a “caretaket'®

2.3.4 The Process of Land Adjudication, Consolidation and Registration

The Kenyan legal system did not provide clear amnehkaccess to the use, management
and control of matrimonial property’ The existing land statutes discriminated against
women by failing to recognize women’s land rightsimerous land law$’ relied on
customary laws under which men controlled the kandetermine and govern land rights.
This crystallized men’s absolute ownership and rbmtf land. As a result women rarely
owned land titles either individually or jointly thi their husband¥*

The 1963 ConstitutidR? and the Trust Land AtE explicitly stated that trust land was to
be governed by customary law. This therefore m#aat majority of the women were
excluded from accessing trust land on which majooit the Kenyan population lived
hence denying them opportunity to own I3Ad.

The customary rights of men to control trust laadrfed the basis of rights to registered

land*?®> when land underwent the adjudication and constididgrocess under the Land

185ypranote 56.

195ypranote 62.

120 These include Trust Land Act, the Land Adjudicatiéct, the Land Consolidation Act and the Land
Disputes Tribunal Act. (All now repealed).

121 Kenya Land Alliance & FIDA Kenya, Policy Brief: Wizen, Land and Property Rights and the Land
Reforms in Kenya 1 (2006). Available abttp://www.kenyalandalliance.or.ke/women percentfliey
percent20brief.pdf (Last accessed on "1 3une 2014). According to the report only 5% percéiand in
Kenya is registered jointly with women and only i€6egistered with women alone).

122 Section 115(2) of the Constitution provided tH#tach county council . . . shall give effect to uc
rights, interests or other benefits in respecthef land as may, under . . . African customary law be
vested in any tribe, group, family or individual’ .

123 Section 69 of the Trust Land Act Cap 288 provitteat “In respect of the occupation, use, control, .
and disposal of any trust land, every tribe, grdamily and individual shall have all the rights iefn they
enjoy or may enjoy by virtue of existing Africanstomary law. . .”

1245 pranote 69.

125 Under Section 116(1) of the Constitution, wherstiland is registered, it ceases to be trust land.
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Adjudication Act or the Land Consolidation A¢P. The Land Adjudication Act?” and
the Land Consolidation At were enacted to determine the existing custonighys to
land and to consolidate fragmented, non-contigumldings and convert them to single,
registered, freehold parcels of lalfd.Because customary law prescribes that men
controls land and property, the bodies that deteedhithese rights did not recognize
women’s claim:*® The Acts were therefore bound to exclude womemfaxquiring
titles to land since they only had rights of usellevimen retained those of allocation
under customary law?*

The registered land statutes, particularly the &eged Land A¢E? insulated the rights
men gained through adjudication and consolidatioacgss by vesting them with
absolute ownership of the land and failing to aekledge even the derivative rights of
women to land>® The land bodies also failed to protect women’atrig land. The Land

Control Board® and the Land Dispute Tribun&l3as were previously instituted did little

1255 pranote 56.

127 The Land Adjudication Act (Cap 284) (repealed)ct®® 3 empowered the minister to designate an area
of trust land to undergo adjudication. Section &8dr together with section 20 provided that the naing
officer and the adjudication committee were to datee claims to land under customary law. Section
23(2)(a) provided that the recording officer wouldsignate any person “who had, under recognized
customary law, exercised rights in or over landalihivould be recognized as ownership” as the owher o
the land. The land would then be registered acoghgiunder section 28.

128 The Land Consolidation Act (Cap 283) (repeale@xti®n 2 provided that the Minister could designate
an area of Trust land to undergo the consolidagimotess. Section 9(1) provided that an Adjudication
Committee consisting of “person’s resident “in #rea would be constituted. The Committee would then
adjudicate and determine “in accordance with Afri€ustomary law the claim of any individual person
any right or interest in land” within the area & Bection 11 of the Act.

129 orenzo Cotula, Food and Agriculture OrganizatfBAO) Legislative Study No. 76, Gender and Law:
Women'’s Rights in Agrlculture34-35 (2002). Avaiab at
<http://ftp.fao.org/docrep/fao/005/y4311E/y4311E@>p(Last accessed on'13uly 2014).

1305ypranote 66.

*libid.

132 The Registered Land Act (Cap 300)(repealed). Aitfiosome titles were governed by the Land Titles
Act (Cap 282 and the Registration of Titles Act §C281), most of the land titles were created urker
Registered Titles Act.

133 Section 27 of the Registered Land Act (repealed).

13%ormed in 1967 by the Land Control Act to approlsales, gifts, sub-divisions and mortgages ofllan
1351t was formed by the Land Disputes Tribunal Acp@87(repealed).
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to help women acquire lart&® This was chiefly because in resolution of mosthefland
disputes they resorted to apply customary law fbitrmtion*” Secondly, although most
transactions affecting sale of agricultural landl ha be approved by the land control
board, they did not require the consent of spoti§eEhus, a spouse could sell the land
without the knowledge, much less consent of therospouse, as was showrkiamau v
Kamau®**However in 1980’s a non-binding Presidential decdiected all land control
boards to take all adult family members interesd @ccount, but boards may disregard
the decree, and some husbands presents ‘fake’ wivegive their consent to the
boards:*°
2.4 Spousal Consent; Legal Framework
Discussed below is the legal framework which previdr the requirement of spousal
consent before disposal of matrimonial propertiK@mya.

2.4.1 The Constitution of Kenya, 2010
Kenya is in a new Constitutional dispensatiéhThe new Constitution has introduced
fundamental changes in the use and ownership afmuatial property***The provisions
of the Constitution is analysed in terms of theggahframework it lays for the protection
of the women and their rights particularly to laasl a matrimonial property and the

specific framework it highlights for protection tbfe matrimonial properties.

13McAuslan, P.Bringing the Law in: Essays in Land, Law and Depetent Ashgate (2003) p.24.

137 Section 3(9) of the Land Dispute Tribunal Act pioed that “notwithstanding any other written law no
magistrate’s court shall have or exercise jurisdicor powers in cases involving (a) the divisidamd or
determination of boundaries (b) claim to occupwork land . . .”

138 See Section 6 of the Land Control Act (Cap 30PKeded).

139%Supranote 78.

105ypra note 119

“IThe Constitution of Kenya, 2010, was promatég on 2% August, 2010. Available at
<http://www.kenyalaw.org/klr/fileadmin/pdfdownload&ts/Constitution_of Kenya 2010.de(tast
accessed on ¥Slune, 2014).

142 provisions of Chapter Four (Bill of Rights) andapker Five (Land and Environment) will suffice).
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2.4.2 Spousal Consent; General Framewor k

The 2010 Constitution is steeped in the valuesoofas justice and respect for human
rights**® Some of the standards recognized as forming ttienaé values and principles
include “human dignity, equity, social justice, lmsiveness, equality, human rights, non-
discrimination and protection of the marginalizéd."Though the preamble and the
national values and principles do not create jigile rights they however, clearly point
out the fundamental values that underlie the Kenyamstitutional dispensatidfi> As
such inclusion of that provision in the Constitatiallows for a wholesome construction
of constitutional rights and entitlements not tontien their standard setting function.
The Constitution primarily states that it is theomame law of the Republic and it binds
all persons and all state organs at both levelgosfernment®® Any law, including
customary law that is inconsistent with it is véadthe extent of the inconsistency and
any act or omission in contravention of it is inddf’ This implies that all laws in the
republic should conform to the provisions of then&iution lest they are declared
unconstitutional. Due to the progressive naturéha basic and fundamental document,

there is renewed hope that the rights of womenatrimonial property will be protected.

143The preamble recognizes that Kenyans “aspire fgmernment based on the essential values of human
rights, equality, freedom, democracy, social justiad the rule of the law.”

“4bid, Article 10.

1451t may be argued that to the extent that the pbéamnd the national values and principles cornegpo
with many of the rights in the Constitution theeytmay be used to interpret certain provisionsheflaw.
In any event the Kenyan Constitution does not ekplistate that the national values and principiesy
not be the subject of litigation. To the extentt ttiee Constitution provide that all state orgamstesofficers
and public officers or every other person are nexgliio have regard to the national values and iptae of
government whenever they apply or interpret thes@rtion, or enact, apply or interpret any lawndren
they make or interpret public policy decisions, teirt use them as a point of interpretation winemet is

a lacuna in law.

149bid, Article 2(1).

“bid, Article 2(4).
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The Constitution from a point of departure cleaatknowledges the application of the
general rules of international law as part of taed of Kenya?® It also allows the use of
any treaty or convention ratified by Kenya as pHrthe laws of Kenya?® These twin
provisions allow the application of internationagél instruments, which are by
themselves progressive, within the context of tlagrimonial property>°

The protection of human rights and fundamental doees, including economic and
social rights, is safeguarded under the ConstitfibFrom the onset, the Constitution
encapsulates principles of social justice and watels a culture of respect for human
rights1®? Fundamentally, the Constitution sets out a praivesand a more nuanced Bill
of Rights with a rather expanded list of fundamenghts and freedoms. The Bill of
right transcends the classical notions of humahtsighat were limited to civil and

political rights only and embraces the conceptogia, economic and cultural rights’

The Constitution also provides fundamentally thatéry person is equal before the law
and has the right to equal protection and equakfitenf the law.™* This equality
includes the “full and equal enjoyment of all righind fundamental freedons> For

the avoidance of doubt it provides that: “Women andn have the right to equal

“8pid, Article 2(5).

“Ibid, Article 2(6).

%0 For example the ICCPR, ICESCR, ACHPR, CEDAW ane BDHR and other international and
regional legal instruments all of which Kenya hasfied has fundamental provisions which entrertah t
rights of the women in the context of ownership asdge of matrimonial property as will be highligght
below.

151 For a comprehensive discussion of the Bill of H&g look at Chapter Four of the Constitution.
Specifically Art.19 provides that the Bill of Righis an integral part of Kenya’s democratic staug ia the
framework for social, economic and cultural pol&iét further underscores that the purpose of neizong
and protecting human rights is to preserve theigigri individuals and communities and to promoteial
justice and the realization of the potential of laiman beings. Resoundingly the Article states that
rights and fundamental freedoms in the Bill of Righelong to each individual and are not grantethly
senate.

152 5ee for example Constitution of Kenya, preamble.

33pid, Article 43 of the Constitution.

bid, Article 27(1).

9bid, Article 27(2).

32



treatment including the right to equal opportumsitia political, economic, cultural and
social spheres'®® This is clearly intended to reverse the historeatlusions that women

have endured in the society.
2.4.3 Property Relations Including Matrimonial Property

The Constitution affirmatively declares that “eveperson has the right, either
individually or in association with others, to aoguand own property” of any
description and anywhere in Keny4.

With respect to family property the Constitutioroyides for rights of equality of a
husband and wife “at the time of marriage, during marriage and at the dissolution of
marriage.**® This equality of rights while encompassing marntyeotmatters particularly
applies to the parties’ entitlement to matrimorpabperty. This basically means that
while the husband’s name may appear in the registéine proprietor of family property
he cannot make unilateral decisions in regardsispogding the property without the
wife’s knowledge. This equality requirement alsolpbits any action which could limit
the wife’s access or use of the property or angrast arising therein.

Beyond these general provisions the Constitutios $et out specific obligations that
apply to land ownership and practices related.t&y ithe Constitution provides that land
shall be held, used and managed on the basis mfiples including equitable access,
security of rights and importantly, “elimination génder discrimination in law, customs

and practices related to land and property in 4%,

59pid, Article 27(3).
7 bid, Article 40(1).
58 phid, Article 45(3).
9bid, Article 60.
e%pid.
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The Constitution also requires parliament to “reyisonsolidate and rationalize existing
land laws” in accordance with the principles set ou Article 60(1) and to enact
legislation tointer alia, “regulate the recognition and protection of nmatrnial property
and in particular the matrimonial home during andfee termination of marriagé* This
provision culminated to the enactment of the newslanamely the Land Act,
Matrimonial Property Act which contains provisiomich protect women’s rights in

matrimonial properties.
2.4.4 Matrimonial Property Act

This Act®® came into effect on January 2014 in operation oficke 68 of the
Constitution™®® It repealed the Married Women Property A¥tlt legislates on the rights
and responsibilities of spouse in relation to trerimonial property.

The Act expressly states that a married womanhesights as a married man to acquire,
administer, hold, control, use and dispose of aop@rty'®® For the avoidance of doubt,
the Act defines matrimonial property to include angvable and immovable property
jointly owned and acquired during the subsisterfadb® marriage®®

The Act entrenches the provision for consent whaxplicitly state that an estate or an
interest®” in any matrimonial property shall not be alienaitedny form whether by way

of sale, gift, lease or mortgage in a monogamousiagg without the consent of both

®hid, Article 68.

%2 The Matrimonial Property Act No.49 of 2013, Lawisk@nya.

163 Article 68(c) (iii) of the Constitution providedhat parliament should enact legislation “to reggileie
recognition and protection of the matrimonial pnape. .”

®4bid, Section 19.

%Ibid, Section 4.

%9hid, Section 6(1) (c). According to this Section, rimatmial property can be personal and real property
owned by either or both spouse and used for famitposes.

®bid, Section 9. According to Section 9, there areréestis gained automatically in matrimonial property
during the subsistence of a marriage and intessjsired in property of a spouse solely owned tijnou
independent acquisition during marriage or acqaisibefore marriage through contribution by theeoth
spouse. This is called a beneficial interest.
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spouses® The same applies in a polygamous marriage andpbeses have an interest
capable of protection by caveat, caution or otheewinder any law for the time being in
force relating to the registration of title to laodof deed$®® To consolidate this, the Act

provides that the matrimonial home shall not betgaged or leased without the written

and informed consent of both spou$@s.

Further, the Act states that in circumstances wlaemmatrimonial property acquired
during marriage is registered in the name of alsisgouse, then it would be assumed
that the property is held in trust for the otherspa’* But if registered in joint names,
then it shall be assumed that their beneficial regs are the same unless proved

otherwise'"?
245 Land Act

The Act” came into force in 2012 in operation of 68 of fBenstitution, to revise,
consolidate and rationalize land laws. The Act rdedi matrimonial home to mean any
property that is owned or leased by one or botlusp® and occupied by the spouses as
their family home-™ It has specific provisions in regard to the adstiaition of land as a
matrimonial property which are aimed at protectiwgmen as equal partners in

marriages.

%8pid, Section 12(1).

9bid, Section 12(2).

bid, Section 12(5).

"ipbid, Section 14(a).

172 pid, Section 14(b).

3 Land Act No. 6 of 2012, Laws of Kenya.

"bid, Section 2 of the Act. According to this Sectiomtkimonial home refers to the place where the
family ordinarily resides. The definition can alsecompass other properties owned elsewhere usttwby
family occasionally or otherwise as family residenc
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Notably, the Act states that a charge of a matrialdmome, shall be only valid if the
documents or forms used in applying for that chasgexecuted by the chargor and any
spouse of the chargor living in that matrimoniahte or there is evidence from the

document that it has been assented by all suchmers
2.4.6 Kenyans Obligations Arising from International Law

The Constitution expressly provide for the applmatbf the International law. Discussed
below are some of the rights granted to women umaernational law in regard to

ownership, usage and disposition of matrimoniapprty.
2.4.7 Rights of Women under International Law

International Conventions, including the Convent@nthe Elimination of All Forms of
Discrimination Against Women (CEDAW), the Interratal Covenant on Civil and
Political Rights (ICCPR), the International Covenan Economic, Social and Cultural
Rights (ICESCR), and the African Charter on Humand deople’s Right (African

Charter) which Kenya has ratified without resematiall provides for the Right to

176

property.”® Under international human rights law, women haveght to own and

bid, Section 79(3).

176 See Art 15 of the Convention on the Elimination Alf Forms of Discrimination against Women
(entered into force Sept. 3,1981, ratified by KanyMar.9, 1984). Available at
<http://www2.ohchr.org/english/law/cedaw.htm> (Laatcessed on f7July 2014); Art 16 of the
International Covenant on Civil and Political Riglentered into force Mar. 23, 1976, ratified by Ken
May 1, 1972). Available at http://www2.ohchr.org/english/law/ccpr.htm(Last accessed on 1 7Zuly
2014); Art 3 International Covenant on Economicgi@band Cultural Rights (entered into force Jan. 3
1976, ratified by Kenya May 1, 1972). Available<dtttp://www2.ohchr.org/english/law/cescr.f#nflLast
accessed on 7July 2014); Art 14 of the African Charter on Humand Peoples’ Rights (entered into
force  Oct. 21, 1986, ratified by Kenya Jan. 23, 299 Available at
<http://www.achpr.org/english/_info/charter_en.t#nfLast accessed on "L duly 2014). Art 17 of the the
Universal Declaration of Human Rights, a non-biigdbut important international instrument, proclaims
that “[e]lveryone has the right to property.” Awdile at $ttp://www.un.org/Overview/rights.html(Last
accessed on T7uly 2014).
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administer property without discriminatidfCEDAW further provide that within the
family both spouses have equal rights in the “owhiy, acquisition, management,

administration, enjoyment and disposition of propér'’®

The “right of recognition everywhere as a persofotgethe law” under Article 16 of the
ICCPR includes the equal capacity of women to owoperty’’® Article 3 of the
ICESCR, which provides for the equal rights of na@a women to enjoy the rights under
the Covenant, in conjunction with Article 11, whigfovides for the rights to an adequate
standard of living, “requires that women have atritp own, use or otherwise control
land and property on equal basis with men *® Article 14 of the African Charter states

that “the right to property shall be guarante&d.”
2.4.8 Equality within Marriage

The right to equality within marriage and familylations is a protected right. Both
CEDAW'® and the ICCPE%equire equality of rights and responsibilities spouses
during marriage and at its dissolution. The Afric@martet®%also incorporates the
equality-in-marriage standard requiring states tnstre the elimination of all
discrimination against women and also ensure th&eption of the rights of woman . . .”

as stipulated in international declarations andseations.

7 Articles 2 and 17 of the UDHR and Article 14(2)(f)CEDAW.

178 Article 16 CEDAW.

% Human Rights Committee, General Comment No. 28uality of Rights between Men and
Women(68th Sess., 2000). Available ahttg://www?2.ohchr.org/english/bodies/hrc/commentél_ast
accessed on T7uly 2014).

180 Committee on Economic, Social and Cultural Rigi&sneral Comment No. 16, The Equal Right of
Men and Women to the Enjoyment of all Economic, iSloand Cultural Rights (34th Sess., 2005).
Available at<ttp://www2.ohchr.org/english/bodies/cescr/comménits> (Last accessed on ‘17July
2014) .

18lSypranote 82.

B2 rticle 16(1).

1B3Article 23(4).

1BArticle 18(3).
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The UN Human Rights Committee, which enforces BERR, clarified in its General

Comment 28 had this to say:

State parties must ensure that the matrimonialmegiontains equal rights and obligations for
both spouses with regard to . . . ownership or athtnation of property, whether common
property or property in sole ownership of eithepwsge . . . state parties should review their
legislation to ensure that married women have eqiggits in regards to the ownership and
administration of such propert§?

2.5 Conclusion

The laws relating to the ownership and acquisitbmatrimonial has greatly changed in
Kenya from the pre-colonial time up to date. Thés lbeen traced from the era when
women were not allowed to own property to the rewgmere their consent has been
entrenched in law as one of the necessary requiranie any transaction dealing with
land. The culmination of this transformation hasrbenarked by the promulgation of the
new Constitution. The Constitution created the impefor this reform through
specifically providing for the enforcement of neandl laws and matrimonial property
law. This change now conforms to the internatioeguirements regarding the right of
the women to own property and even more profourtdly underlying principle of
equality in marriage. As a result therefore the ontgnce of the women in any sale,
transfer or lease relating to matrimonial propecgnnot be gainsaid as has been
demonstrated. The next chapter undertakes to impha kinds of marriage relationships
available so as to decipher who can grant consefirther identifies relationships in
which the right to grant spousal consent has na&nbextended under the Kenyan
matrimonial regime. The chapter also delimits treaning of matrimonial property so as
to enable easy understanding of the term withinatgext. It also underlines matrimonial

rights available to spouse.

18Supranote 93.
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CHAPTER THREE

THE CONCEPT OF SPOUSAL CONSENT IN THE
ADMINISTRATION OF MATRIMONIAL PROPERTY

In the postcolonial world, there has been conceg#drt on the parts of many nations to
provide protection for cultural groups, even to tke&tent of allowing cultural and

religious groups to define the personal laws thall govern their members. Often,

however, the efforts to provide freedom for cultugaoups to practice their belief

conflicts with the ideals of equality and choice ieomen that are central to the liberal
feminist movement. This is particularly envisagedhie rights of women to equally own
property as one of the fundamental developmenender equality®®

Catherine A. Hardee
3.0 Introduction
The coming into effect of various Acts in operatmArticle 68 of the Constitution has

greatly changed the regime of land laws by makiragrequirement that such laws must

correspond to the principles of land poli&.Especially so, the Constitution in setting

out the parameter of matrimonial laws, tetheredugege of land to the principles of land

policy in order to protect matrimonial propetfy.This has essentially culminated to the

entrenchment of the principle of equality in maggaand the requirement of spousal
189

consent in administration of land as a matrimopralperty.”” However, in order for us

to fully comprehend the meaning of spousal congetitin the domain of matrimonial

18 Catherine A. Hardee, Balancing Acts: The Rights\@men and Cultural Minorities in Kenyan Marital
Law, New York University Law Review (2004). Availgb at
<http://www.nyulawreview.org/sites/default/files/phfy ULawReview-79-2-Hardee.pdf (Last accessed
on 6" July 2014).
187 Article 68 (b) shall revise sectoral land use lawsaccordance with the principles set out in Aetic
60(1). Article 60(1) provides that land in Kenyaaktbe held, used and managed in a manner that is
equitable, efficient, productive and sustainabhel s accordance with the following principles —

(a) Equitable access to land;

(b) Security of land rights;

(c) Sustainable and productive management of land ressu

(d) Transparent and cost effective administration oflja

(e) Elimination of gender discrimination in law, custend practices.
Article 68c(iii) further envisioned that the Partiant in enacting new laws must take into accouat th
interest of the spouses in actual occupation ofléine and the dependents of deceased person holding
interest in land.
188 Article 68(c) (iii) of the Constitution.
8%Expressly provided for in Section 93(3) of the LaRdgistration Act, Section 12 of the Matrimonial
Property Act and Section of the Land Act. The psmof these provisions is to recognize equal st
of spouses in marriage, to recognize marriage fasna of partnership and also to provide for theeslyl
usage and management of matrimonial properties.
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property it is necessary for us to delineate arondtethe concept within its applicable
tenets. This part will therefore define the termarmage, spouse and matrimonial
property within the realms of securitized lendingdahe new land laws. It will also
endeavour to look at the different concepts of rage, unions and relationships existing

in the society and the effect of the new laws @séhkinds of arrangements.
3.1 Definition of Matrimonial Property

It is important to define matrimonial propertywithin the context of securitized lending
in order to enable us set the parameters of tleeiskson. Matrimonial property is distinct
from other forms of properties. According to thethfaonial Property Act matrimonial
property is defined as*

(&) The matrimonial home or homes;

(b) Household goods and effects in the matrimonial homegomes; or

(c) Any other immovable and movableproperty jointly @enand acquired during the
subsistence of the marriage.

In order to properly put this into perspective wilgard to the new land laws, much
emphasis will be paid to the matrimonial home &saaital property. Both the Land Act
and Matrimonial Property Act define in resonancat tthe matrimonial home is “any
property that is owned or leased by one or botlusp® and occupied by the spouses as
their family home.***> The critical elements which must be present areevship,

occupation and the existence of a ledaehis provision qualifies rural homes, urban

19 Matrimonial Property, also referred to as maritaperty, is any property acquired during marriage.
¥lgection 6 of the Matrimonial Property Act. As pabsection 2, properties held in trust do not arise
1925ection 2 of both the Matrimonial Property Act ahd Land Act. In instances where families live on a
piece of land separate from that which they desivetenance, these provisions still imply conseais# as
both qualifies as marital property. See the caseatdyingi v Merekizedekl1998] 1 AHRL.

193 The rules regarding co-occupancy (co-ownershipgttur joint occupancy or occupancy in common
apply in regard to dealing in a matrimonial hom@ntioccupancy (joint tenancy) arises if the madtnial
home is jointly owned by the spouses, and thegmtave acquired the property at the same timehawel
the same interests in the right of occupancy mdess the case may be. On the other hand, occupancy
common arises where occupiers hold undivided sharése property which has not been divided among
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homes and holiday homes as matrimonial propertjosg as the critical elements of
ownership and occupation have been met.

3.2 Definition of Marriage and Spouse

The terms marriage and spouse are melded togethénei context of matrimonial
relationships. Any meaningful discussion of the advepouse would not be complete
without a proper examination of the term marridfeThis is because of the significant
importance marriage has under the legal regimeridpr confers a variety of rights,
privileges and obligations that are unique in thastifution of matrimonial
relationships®® Prominently, marriage transforms a private agregnmo a source of
significant public interests and protectibf.

Definition of the term marriage emanates from then&litution which stipulates that
“every adult has the right to marry a person ofdpposite sex, based on the free consent
of both parties®’ This provision underscores that marriage is theegis of a family,
which is the natural and fundamental unit of theiaty*°® Thus, as per the Constitution,
a marriage is a union of two adults of the opposée in relation to each other and with
no exceptions?® This definition raises three critical issues. Tdmies of age, gender and

consent immediately spring up.

the occupiers. This for instance applies wherdahd is registered in the name of one spouse dedtlze
other spouse acquires an interest in the propertgdmtributing to its improvements, development or
general upkeep, the spouse who contributes to thAgimonial home is entitled to an interest in the
property in the nature of occupancy in common.
194 Sye Wise and Liz Stanley, “Beyond Marriage: Thed 8aid about Love and Life-Long Continuance
1I'9(5)Igether The Better” ifreminism and Psychology Vol. 14 N¢2D04) p.340.

bid.
19%Baker v State744 A 2d.864, 883 (Vt. 1999).
Y7Article 45(2) of the Constitution.
%8Article 45(1) of the Constitution.
199supranote 194.
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The Constitution distinctly suggests that partiesatmarriage have to be adults. The
general understanding is that an adult is a perdum has attained the age of majority.
The Age of Majority Act® explicitly provides that a person shall be of fatie and
ceases to be of disability by reason of age orinaitathe age of eighteen yeafs.
Consequently, a spouse can only be understoodrstitde at a very general level a
subset of persons who are above the age of eigheses’"?

Consensually, the issue of gender provision seegfigi® that marriage is only possible
within the context of a man and a wonfdhThe Constitution however does not out
rightly state that gay unions and transgender wmwwhich are increasingly becoming
evident in the society do not constitute marri&jeMore concern particularly arises in
the context of African customs which permit the gtiee of woman to woman
marriage’® By implication these arrangements cannot be saltetmarriages, as such,
they cannot claim legitimate interests in propeotyned jointly or by one of the
parties?®®

The aspect of free consent is equally fundamemtabrder for a union to be legally

recognized as a marriag¥. This provision however came into force to stop agsb

200 Age of Majority Act, Cap 33 Laws of Kenya.
Mpid, Section 2. Equally Section 4 of the Marriage Amivides that a person shall not marry unless he
has attained the age of eighteen years.
202 gection 11(1) of the Marriage Act provides thatnéon is not a marriage if at the time of the nage a
party was below the age of eighteen years.
235ypranote 98.
204 Article 27(1) and 27(2) prohibits any form of diteor indirect discrimination against any persons o
any ground including sexual orientation.
25 Regina Smith, “Is the Female Husband a Man? WotnaWoman Marriage among the Nandi of
Kenya,” University of Pittsburgh, Ethnology Volum#d, No.1 (Jan 1980) p. 69-88. Available at
2<0r(glttp:llwww.istor.orq/stabIe/37332(XLast accessed on®3une 2014).

bid.
207 According to the Report by Plan Kenya, a Non-Goweental Organization, underage marriages are still
rampant in Kenya. Available at h#tp://plan-international-org/where-we-work/afrikahya/about-
plan/news/under-age-marriages-rampant-in-kenyaiebping-outlawed? (Last accessed on ®7June
2014).

42



others the practice of child marriages within sdtesmyan communitie$>® This practice
got its legitimacy from various cultural, tradit@mnand religious underpinnings which
sanctioned child marriagé® An under-age spouse therefore does not have s le
capacity to vitiate a contract in which her condsag not been sought.

The concept of marriage is also deducible fromMaeriage Act?*° The Act offers more
clarity on the issue of the marriage. The Act Stdteat marriage means the voluntary
union of a man and a woman intended to last fafeatime?** This, in tandem with the
Constitution further embolden the fact marriagenisant for parties of the opposite sex.
Importantly, according to the Act there are diffaréypes of marriages. These are

monogamous marriages and polygamous marridges.

Where it is a monogamous marriage there never ubtdeally as to who the parties of
the union are. The case however is potentially lerabtic where it is polygamous or
potentially polygamous union. This therefore raitles question of who a spouse is.
According to the Act, a spouse properly so calledaihusband or wifé® However,
pursuant to the recognition of different types @rrmage, the Act recognizes polygamous
marriages of which a man can have more than oneXflifThe various women, for
purposes of marriage are therefore regarded assepoof the man. Pursuant to the
Matrimonial Act, the different spouses have intenasmatrimonial property of their

partners capable of protectioft.

2 pid.,

“9pid.

20 Marriage Act, Cap 8, Laws of Kenya.
ZYbid, Section 3.

#%bid, Section 4.

23bid, Section 2.

“MIbid, Section 6.

Z>%Supranote 169.
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It is however important to note the fact that thghts which accrue to a party during a
marriage are not diminished when the parties apars¢ed. Separation is a temporary
state of affairs. The rights are only severed & parties to a marriage go through a
divorce. As such consent must be duly sought frosp@use during the separation if
disposition of a matrimonial property is to be done

3.3 Importance of Definition of the Term Spouse

Defining a spouse is vital in the sense that thes m&nd laws: Land Act, Land
Registration Act and the National Land Commissian émbrace the spirit of equality in
land ownership. For instance, the Land Registrafich 2017® embraces joint titling
and co-tenancy among spouses as a means to setufimgmen land rightst’ On the
death of one of the spouse, the interest shalklséed in the surviving spouse or spouses.
This in essence will save many women from the lepgind relatively costly succession
process which has been a huge hindrance to manendth

Secondly, defining a spouse enables us to estatd#ighin parameters within which the
law can be enforced as regard to the aspect ofsgboansent. This is in light of the fact
in Kenya, as is everywhere else, there is incregaspsurge of same-sex unidi8This
particularly refers mainly to the existence of iasis and gays and by extension to the
bisexual, transgender and intersexed unions andattemdant desire for them to be

legally recognized as spouses in the context ofiage??® However, the Kenyan legal

1% The short title of the Land Registration Act statkat it is an Act of Parliament meant to revise,
consolidate and rationalize the registration dégitto land, to give effect to the principles arijects of
devolved government in land registration and farrexted purposes.

Zsection 93 of the Land Registration Act.

“Abid.

9 nfra note 265.

220 According to the Gay and Lesbian Alliance agaibsfamation, GLAAD Media Reference Guide,
“Transgender: Glossary of Terms”, GLAAD, USA (2010)
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umbrella, as clearly outlined, recognizes only wfberent types of marriages. That is,
monogamous and polygamous relationshfpsThe legal system does not recognize
same-sex unions as a nature of marriage. Thisgpitgethe fact that advocates of the
same-sex marriage portrays gays and lesbians so@slesimilar to one another and
portrays both as similar to heterosexual couffeClearly, according to the law,
“spouses” in same-sex unions do not qualify fonfaitling, co-ownership of properties
and neither do they have matrimonial rights in prtips as spouses properly defined
have?*
3. 4Thelnstitution of Marriage
The institution of marriage refers to the umbrelfamarriage relationships. This part
seeks to explore the different marriage institugionpractice in Kenya.

3.4.1 Polygamy and its Implications on Matrimonial Property
The practice of polygamy is still profound in théridan set-ug?® It draws its validity
from the concept of an African traditional famffy. African native law and custom
espouse polygamy, both as a religious fact and adtaral facet of African traditional
life.??° Polygamy in the African context is the practicewihich a man gets married to

more than one spouse at the same time. Proper)yt psithe legal marriage of one man

Transgender is the state of one’s gender idersiyf-{dentification as woman, man, neither or bath)
gender expression not matching one’s assignedidentification by others as male, female or intresk
based on physical and genetic sex).
221 gection 6 of the marriage Act provides that tharsethe only two natures of marriage legally redzegh
in Kenya. This stems from the Constitution whicb\pdes that a marriage can only be composed ofra ma
and a woman (two adults of opposite sex).
222 Douglas W. Allen, “An Economic Assessment of Sa®ee- Marriage, Marvard Journal of Law and
Public Policy Volume 2¢2008).
22gypranote 265.
224 Lucy P. Mair, “African Marriage and Social Changéh Arthur Philips (eds)Survey of African
Iz\éls?rriage and Family LifeLondon: Oxford University Press(1953) p.1.

bid.
226 M. L. Marasinghe, Polygamous Marriages and thedisle of Mutation in the Conflict of Law®4
Model Law Revie(l961).
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to more than one woman at the same fifi€olygamy is considered primarily a legal
concept, giving rise to a particular legal staRislygamy symbolizes a particular cultural

and religious heritag&®

. . . Polygamy consists in the maintaining of cgajurelations by more than two persons. When
the result of such relations is to form a singlégrm@onial or family entity with the spouses, thss i
regarded as polygamous marridge.

Courts have consistently held that parties to ggavhous or a potentially union cannot
seek matrimonial relief from the common law. Acaogdto Lord Penzance dictum in
Hyde v Hydg*° all parties to a polygamous or to a potentiallfygamous marriage are
precluded from seeking relief from common law cottis basis was hinged on the fact

that:

He conceived marriage as understood in Christentioime a voluntary union for life of one man and

one woman, to the exclusion of all othé&ts.

Contrary to this, the practice of polygamy has bpssminent in Kenya. Previously it
emanated from the cultural values. The Marriage Aat however validated this
practice?®®> The Act for example recognizes the existenceswaf different types of
marriage. That is, monogamous and polygamous nges?a® The offense of bigamy

does not apply to polygamous men under these tatesg. The Act explicitly states that

at the beginning of a marriage, parties must gleartlicate that their marriage is

2|bid.

228 James Fenskdfrican Polygamy: Past and Presehtniversity of Oxford (2011). The author illusteat
that in essence the type of polygamy practicedfiicé is polygamy where only men can marry morentha
one spouse.

229 aw Reform Commission of Canada, Bigamy, Ottawa LReform Commission of Canada Working
Paper No.42 (1985) p.13.

#%yde v Hyd€1886) L.R 1 P&D. 130. As recently as 1961, tmglish Court of Appeal in Sowa v Sowa
(1961) P. 70 (C.A.)observed that “if the ceremosiypolygamous, then it does not come within the word
‘marriage’ for the purposes of the Acts relatingriatrimonial matters, nor do the parties to it comitiin
the words ‘wife’, ‘married woman’ or ‘husband’.

>lipid.

#25ection 6(3) of the Marriage Act.

23 gection 6(1) read together with Section 6(3) efMuarriage Act and Section 9 of the Act.
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potentially polygamous. In order for polygamousams to be registered and recognized
by the law, they have to possess certain elemdimisse elements are: voluntariness,
validity in the community, exclusivity and permarnef**
Spouses in the polygamous marriages just like imogamous marriages must be duly
consulted for their consent before any transaaiomarital property can be done.

3.4.1.1 TheLaw on Polygamy in Australia
Australia practices a strict monogamous system. akriage in Australia is not legally
recognized if one of the parties is, at the timenafriage, already lawfully married to
someone els&> This constitutes the offence of bigamy. It isréfere an offence in
Australia for a person who is married to purportarry another persdi’
The objective of the of the Australian law is tcomote equality before the law by
systematically examining the implicit cultural aswtions of the law and the legal
system to identify the manner in which they mayntemtionally act to disadvantage
certain groups of Australians, in this case, wortén.
Under the Australian system therefore, a party @uipg to conduct a subsequent

marriage while still in an existing marriage can fm@secuted. As such he does not

24 These elements were set out in the famous ca€emfolly v Woolrich& Johnsowhere the Canadian
Court recognized Aboriginal customary law relatibgg marriage as an important aspect relating
matrimonial property law. The court in a nut shalicepted and sanctioned the polygamous unions
practiced by the Aboriginal custom and recognizsiilting rights and claims associated with it.

4% Brenda Crossman and Carol Rogerson, “Family Lamse8 and Material”, Faculty of Law, University

of Toronto, 2005-2006 p.174. Available at
<http//:www.immi.gov.au/multicultural/_inc/publidanhs/agenda/agenda89/toc.htm> (Last accessed"on 5
July 2014).

#®Department of Justice, Polygamy and Canada’s Ctigaunder International Human Rights Law,
Research Report (2006) p.54. Available attg://www.justice.gc.ca/eng/rp-pr/other-autre/gpoly.pdt>
(Last accessed of'Suly 2014).

“bid.
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acquire any right in the matrimonial property as@ouse because that right is not
enforceable as it cannot accrue in the face ofaweé>®

3.4.2 Place of Customary Marriages

Customary marriages refer to marriages which tadkeepunder customary rules and
tradition?*° It encompasses both the monogamous and polyganmioss?*® Under the
current legal regime, these marriages have dinegact on the use of matrimonial
property.

Due to the unique nature of which these arrangesremat done, questions however arise
as to the manner in which the existence of theseiagas can be established in order to
protect the matrimonial rights of the spouses wieetbeen married under this systém.
According to the law of succession, an objectaggaiig the existence of marriage under
a customary law must prove the facts to the reduitandard®? In instances where a
spouse married under customary law seeks to prbtcmatrimonial rights, then the
onus is on her to prove the occurrence of a custpihasy marriage. This is done on a
balance of probabilities"

Previously spouses were expected to establishusterm or customary rules upon which
they relied on in order to prove the existence afnmge so as to guide the court on such
issues** However, as time went by, the court relied largefyEugene Contran’s book
Restatement of African Law: Law of Succeséfoto resolve probate matters where a

customary law marriage was alleged. Concern lateseaupon the realization that the

“Hbid.

ijilEugene ContrarRestatement of African Law: Law of SuccessipBWeet & Maxwell, London, 1969.
bid.

241 |bid.

243vjilliam Musyoka,Law of Successigh.aw Africa (2006) p.6.

23 3ee the case dMwagiru v Mumbi(1967) EA 639.

244 See the case #fimani v Gikangg1965) EA 735.

*Abid 236.
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book did not contain customary succession lawdl@oammunities in Kenya. The Court
of Appeal inAtemo v Imujart'® cautioned that ContranBestatemestshould not be
treated as the only source of customary succesavanThis development compounded
the problems of spouses who intended to rely onatitbority to establish their status
upon the demise of their husbarfds.

The coming into force of the Marriage Act providadsigh of relief for spouses who
conducted their unions under the customary laws Tarriage Act now explicitly
provides that unions contracted under customary daw now be registeré® This
resolves the problem and burden of having to proegriage in order for a spouse to

have her rights enforced. More specifically, the piovides verbatimly that:

Both parties to a subsisting marriage contractetkugustomary law or the Hindu Marriage and
Divorce Act (now repealed) or the Mohammedan Mgeiand Divorce Registration Act (now

repealed) before the commencement of this Partctwlhias not been registered under the
provision of any other law, may apply to the ChRégistrar or District Registrar or to a

registration assistant for the registration of tmatriage under the Aét?

Notably, this provision is a major breakthroughitigalarly, to couples who got married
under customary laws and never conveértetheir marriage to the now repealed African
Christian Marriage Act* A majority of Kenyans who hold property fall unddris
class,as such they are clearly the target groug Abt further to underscore the
requirement for registration of marriage providest all marriages are to be registef&d.
The Act also empowers the married parties to mase within sixty days after marriage

to apply for registration with the registrars ogistration assistants in instances where the

2% gee the case éftemo v Imujard2003) KLR 435.

*bid.

2485ection 40 Marriage Act.

*9bid.

#05ection 8 of the Marriage Act.

#lRepealed by the Marriage Act.

%2 gection 39(1) of the Marriage Act stipulates thathe registrar, minister for religion, Kadhi, pries
other person to whom the marriage is contractecetabrated, as the case may be, shall forthwitlsterg
it.
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marriage was contracted in Islamic form or accagdmcustomary rites in the absence of
the Kadhi, registrar or registration assistant @néS> This is geared to ensure that all
celebrated unions are registered in order to protecmatrimonial rights of the parties to
the union.

Finally, the Act offers remedy to the question obgf of marriage by providing that a
marriage certificate issued under the Act shalbbtmissible as prima facie evidence of
marriage without proof in any court or before amygon having by law or consent of the
parties’ authority to receive evidenCg.

Pursuant to the provisions of the Act, if a lendingtitution, in exercising due diligence,
wants to satisfy itself as to the existence of ariage between a chargor and a third
party, in this case a spouse, a marriage ceréfivall suffice?®> The inverse is also true
when a court of law wishes to void a charge and tbave matrimonial property in
instance where due diligence was not done all liae to inquire is whether there exists
a valid marriage certificate® This will undoubtedly come to the rescue of spsusho
have conducted marriage unions under customarythawigours previously associated
with the clamour for the protection of matrimonijhts and propertiesS’

3.4.3 The Case of the Other Woman

The case of the other woman or better known ashalitee has a special place in the
Kenyan society>® This statement can be attributed to a myriad sedaw emanating

from the courts. The Courts have expanded the adeaistomary marriage to include

233ection 39(2) of the Marriage Act.
#Section 47 of the Marriage Act.
#5supranote 56

>9bid.

bid.

#&ypranote 239.
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instances where the formal requirement for a cuatgrmarriage has not been rfigt.
The courts have recognized that marriage can batedethrough cohabitation and
repute?® In Njoki v Muther@® the Court recognized that “[ljong cohabitationraan
and wife gives rise to a presumption of marriagéaivour of the party asserting >
Hence, it does not matter that all the ceremomelsrauals of a customary marriage are
not performed.

The principle for determining presumption of magearom prolonged cohabitation was
also reaffirmed in the famous caseHifrtensia Wanjiku Yawe v Public Trusf8& The
presumption does not depend on any law or systemmasfiage. It is an assumption
pegged on very long cohabitation and repute thaptrties are married. Other pertinent
factors to be considered include: children fathebgdthe deceased, valuable property
acquired jointly, and performance of some ceremaingnarriage. Essentially, there has
to be quality cohabitation and not mere friendshiphould be beyond concubina@é.

In the Matter of Estate of Gerishon John Mb8@gdhe Court held that presumption of
marriage is a rebuttable presumption, it can bettetd by evidence to the contrary. Be

that as it may, where during cohabitation a manuiaeqgproperties with or without

29 perpetua Wambui Karanja, “Women’s Land Ownershigh® in Kenya"Third World Legal Studies:
Volume 10 Article §1991).
201 awrence Juma, “Reconciling African Customary Lamd Human Rights in Kenya: Making a Case for
Institutional Reformation and Revitalization of @uwary Adjudication Procesd4 SR. Thomas. Law
Review(2002) p.459-460.
zzg\ljoki v Mutheru6 Decisions Ct. App. Kenya 30 (Civil Appeal No. 6f11984).

bid.
“Hortensia Wanjiku Yawe v Public Trus@ACEA CA No. 13 of 1976.
%according to Oxford Dictionary 10 edition concubinageefers to the relationshipetween a woman
and a married man who has a wife or wives whereptrées stay together but the woman is considered
socially less important than the wife or wives loé tman. Similarly Section 2 of the Marriage Actide$
cohabitation as an arrangement in which unmarriegbles lives in a long-term relationship that reksks
a marriage.
#°The matter of Estate of Gerishon John Mbdgorobi HCSC No. 989 and 1110 of 1909.
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contribution from the “spouse” then it follows dsat his/her consent must be sought on
any dealings touching on the propé€ft.

3.4.4 The Question of Gaysand Transgender Unions

The question of gays and transgender unions imteporary legal issue in Kenya. It
draws its locus from an ensemble of rights in thié & Rights. The Bill of Rights
guarantees for everyone the right to equality, hurdignity and freedorf®’ These rights
specifically are the rights of associatf$ freedom of conscience, religion, belief and
opinion?®® and the freedom to marry. Particularly so, thepprents of the rights of the
gay assert that the right to mafwhoever one wishes is an elementary human right
which should not be derogated fréM Acknowledging the existence and the practice of
the gay and transgender unions question ariseadther provision on the protection of
the right to property evinced in the Constitutitisld be extended to thefff.

However, due to cultural, societal and religiousrahostandards, Kenya is yet to
determine the fate of the rights of the same-sewples to benefit from the rights granted
to matrimonial parties in the context of matrimén@operty ownership and the
associated right to consent which heterosexual lesupnjoy. The genesis of this

uncertainty flows from the Bill of Rights which prdes that every person is equal before

Z®syupranote 69 p5. Further, in the caseBafrclays Bank plc. v O’Briefinfra) the House of Lords held
inter alia that: “where a cohabitee entered intamhligation to stand as a surety for the debthefdther
cohabitee including the debts of a company in whiud other cohabitee (but not surety) had a direct
financial interest and the creditor was aware thay were cohabitees the surety obligation wasiveatid
enforceable by the creditor unless the surety wasyped by the undue influence, misrepresentation o
other legal wrong of the principal debtor.”

%7 See the Constitution, Articles 27 and 28 respebtiv

28 5ee the Constitution of Kenya, Article 36.

29 5ee the Constitution of Kenya, Article 32.

270 5ee the Constitution of Kenya, Article 45.

"1 Jacob Bernard and Pierre De Vos, Same-Sex Marridiyél Unions and Domestic Partnerships in
South Africa: Critical Reflection on an Ongoing &agdgrhe South African Law Journal. Available at
<http://www.privatelaw.uct.ac.za/usr/private lawdatiments/Barnard%20AJ%20&%20De%20V0s%20P
%20Same-sex%20marriage%20SALI%202007%28.fidfst accessed orf'Guly 2014).

272 5ee the Constitution of Kenya, Article 40.
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the law and has the right to equal protection amaakbenefit of the law’ It further
underpins that equality include the full and eqergbyment of all rights and fundamental
freedoms’* Even more resoundingly, the Constitution does permit discrimination
based on sexual orientatiof.
Intriguingly, the lack of express provisions in bhdhe Constitution and municipal laws
envisaging the rights of the same-sex couples baea used as the ground to deny them
their matrimonial rights. This extends to seekifigcansent in any transaction touching
on matrimonial property as they do not properly eowithin the meaning of the term
spouses as provided for in the various land laws.

3.4.4.1 Comparative Analysis: The Question of Gaysin USA
In America legally, politically and culturally, sa@¥sex marriage has gone mainstream.
Public opinion has shifted dramatically in receaaiss and a majority of Americans now
support equal marriage rights for gays and lestfidr8even states in America recognize
same-sex marriage as legal, an additional ninesstabvide state-level spousal rights in
the form of civil unions or registered domestictparships’’’ Pursuant to these laws the
spouses in these relationships are entitled to praperty and their consent must be

sought in any issue dealing with the dispositiothefproperty.’®

273 See the Constitution, Article 27(1).

27* See the Constitution, Article 27(2).

27> Article 27(4) of the Constitution read togethethwhrticle 27(8).

2’® See Nate Silver, Gay Marriage Opponents Now indvif, NYTimes.com reporting on the fourth
credible poll in the past eight months to show #ratoutright majority of Americans are in favourgafy
marriages. Available athttp:/fivethirtyeight.blogs.nytimes.com/2011/04/@8y-marriageopponents-now-
in-minority/> (Last accessed off'8lay 2014).

2’ See Marriage Equality & Other Relationship RectigniLaws, Human Rights Campaign. Available at
<http://www.hrc.org/documents/Relationship_RecognitiLaws_Map.pdf (Last accessed on™5July
2014).

28 This is in recognition of the fact that the defimi of spouse has since changed to include comawn
relationships registered as “domestic partnershipieviously matrimonial property legislation apgali to
only married couples and not to common law relatidps. This followed the case dfovia Scotia
(Attorney General) v Wal$p002) 297 N.R 203 (S.C.C) in which it was challesghat the discrimination
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If Kenya are to address the contemporary legaksfwsed by the question of gay rights
it can adopt some of the legislations which aregags so as to not discriminate against
a class of people in the society.

3.4.4.2 Comparative Analysis: A Look at the Position in Uganda
Homosexuality is illegal in Ugandd® The Anti-Homosexuality A&° creates the
offence of Homosexualit$?* It also creates the crime of “aggravated homodiytia
which makes engaging in homosexual sex while livitly, or repeatedly engaging in
homosexual activity, a crime punishable by dé&thThe crime of aggravated
homosexuality is punishable by life sentef€eThe Act even imposes prison sentences
on anyone who fails to report homosexual activitthim 24 hours’*
The Ugandan law constitutes crass, blunt, cruekreeand harsh laws which are meant
to guarantee near zero prospects of the practigayiinions within its boundaries. The
law does not tolerate gay unions, as such it doegven in the slightest way attempts to
address the rights of the gays pertaining to matniad property or otherwis€> As such
the gay partners cannot give consent over tra$feratrimonial property. The Ugandan
position is bad law, it legislates strong and rigad/s against the gays. If Kenya is to

legislate gay laws to address the contemporaryl iegaes it should look elsewhere in

of Common Law relationships was a violation of Geapf Equality Rights. This led to the developmient
some jurisdictions which extended their matrimopiaiperty law to include common law relationships a
same-sex relationships.
"9 Gwen Thompson, Taboos Silence Opponents of UgAntdaGay Act, NPR (Dec. 16, 2009). Available
at <http://www.npr.org/templates/story/story.php?stdr121485018 (Last accessed off'Suly 2014).
280 The Anti-Homosexuality Act 2014, Laws of Uganda.
21 gection 3 of the Act
282 gaction 7 of the Act creates the offence of aiding abetting homosexuality.
2835ection 4 of the Act.
izglAccording to Section 7 of the Act, the offenc@isishable by imprisonment of up to 7 years.
bid 276.

54



jurisdictions which have enacted laws which dodistriminate upon a class of people in
the society.

3.5 Spousal Rightsover Matrimonial Property

Although, the Land Registration Act does not exgiestate the meaning of the term
matrimonial property, it however contains provisarlating to the spousal rights over
matrimonial property® It states that the right over matrimonial propéstan overriding
interest®’ It also precisely state that spousal consent rhassought if the larf&® in

question is a matrimonial property before any chAtytransfef™

or assignment can be
effectuated™

Essentially, this delimitation of the term matrininproperty is important because it
enable us to determine which properties cannoblik kased or mortgaged without the
consent of both spous&¥. Further, Matrimonial Property Act provides that amy
marriage, a spouse or spouses (in a polygamousageytave an interest in matrimonial

property capable of protection by caveat, cadtibor any law in force on registration of

title deed<™* The protection by caution or caveat basically pres any dealirfg® which

25ections 28 and 93 of the Land Registration Act.

#section 28 of the Land Registration Act. The cads@/ifliams &Glyns’ Bank v Bolanll981] AC 487, is

an authority which proves that overriding interbstds on a mortgagee who claims possession of a
matrimonial home under a mortgage granted by dessmpuse alone.

28 The definition of land in this context is summaalin a maximquicquidplantatur solo solocedithich
means that whatever is attached to the ground besqgrart of the land. This principle also includes
“fixtures.” A fixture refers to anything that hasdome so affixed to land as to form part of thellan

289 gection 2 of the Land Registration Act definesharge as (a) an interest in land or a lease serthin
payment of money(s) worth or the fulfillment of andition; (b) a sub-charge and (c) the instrument
creating a mortgage or other charge.

29 gection 2 of the Land Registration Act definesisfar to mean the passing of land, a lease or meha
from one party to another by an act of the padisd not by operation of the law.

15ection 93 of the Land Registration Act.

292 gaction 11 of the Matrimonial Property Act

293 Section 2 of the Land Registration Act definesticaito mean (a) a notice in the form of a register
the effect that no action of a specified natureeiation to the land in respect of which the noties been
entered may be taken without first informing thesp@ who gives the notice; or b) a caveat.

1bid, Section 12(2).
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can be done on the land without the notice of auspoMost importantly, the Act
provides that the matrimonial home shall not betgaged or leased without the written
and informed consent of spouges.

To consolidate the rights of the spouse, the Lardig®ration Act states that no other
written law, practice or procedure relating to lasitall apply to land registered or
deemed to be registered under the Act so far igsiriconsistent to the Aé This also
extends to disposition or dealings in land whick geared to create leases, charges or
any other interests in larfd® The Act further states that all registered landtibject to
overriding interests which includes amongst othegusal rights over matrimonial
property?®® To further underscore the importance of seekimsent, the Act provides
that it does not exclude a proprietor from any dutybligation to which the person is
subject to as a trusté®. This goes a long way to protect spouses whos@grarhold
title for the family land as a custodian for thenfty in trust for the wife and children.

In addition, in instances where a spouse obtaind far the co-ownership and use
forboth spouses, or all the spouses, the Act glearlines that, it shall be presumed that

the spouses shall hold the land as joint tenanksssrthe contrary is stated so in the

2% gection 2 of the Land Registration Act defineslidgao include any disposition and transmissiorilevh
disposition means (a) a sale, charge, transfentgpartition, exchange, lease, assignment, suererat
disclaimer and includes the creation of an easemenifructuary right, or other servitude or anyeosth
interest in land or a lease and any other act byvarer of land or under a lease whereby the pessight
over that land or lease are affected (b) an agreetaindertake such disposition.

9bid, Section 12(5).

2section 5 of the Land Registration Act.

2% gection 36(1) of the Land Registration Act progideat a lease, charge or interest in land shalbao
disposed or dealt with except in accordance wigh&Abt, and any attempt to dispose of any leasegehar
interest in land otherwise than in accordance with Act or any other law shall not extinguish, sfem,
vary or affect any right or interest in that land,n the land, lease or charge.

2995ection 28 of the Land Registration Act.

30%section 25(2) of the Land Registration Act.
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certificate of ownershif’* Be that as it may, if land is held in the nameoné spouse
only but the other spouse or spouses has contdloyte¢heir labour or other means to the
productivity, upkeep and improvement of the larttent that spouse by virtue of that
contribution automatically acquires an interesthat land in the nature of an ownership
in common of that land with the spouse in whose endne certificate of ownership or
customary certificate of ownership has been regidt&” The rights gained by
contribution of the spouse or spouses shall begrézed as if they were register&d.

The Act also places a duty and an obligation on ldreler respectively. This, it
deliberately does to seal all the loopholes whigh lead to the disenfranchisement of a
spouse. The act expressly places a duty on thedg¢adnquire from the borrower if the
spouse has or spouses have consented to the chasignment or transfé* If the
spouse undertaking the disposition deliberatelyleads the lender or the assignee or
transferee then that disposition is void at thaoopbf the spouse who was or spouses
who were not consulteli® The Act further specifically provides that the iggar on
making an order for partition should where the maare spouses who do not agree on

the partition not make a spouse or defendantseot@éhants in common homeless by the

301 section 93(1) provides that subject to the lawr@irimonial property, if a spouse obtains landtfe
co-ownership and use of both spouses or, all sgouse
a) There shall be a presumption that the spousestsfidithe land as joint tenants unless-
i. a provision in the certificate of ownership cleastates that one spouse is taking the land
in, his or her, own name only, or that the spoasedaking the land as joint tenants.
ii. the presumption is rebutted.
3025ection 95(2) of the Land Registration Act.
pid.
304 section 95(3) provides that where a spouse whdshieind or a dwelling house in his or her name
individually undertakes a disposition of that lasrddwelling house (a) the lender shall, if thafpdisition is
a charge, be under a duty to inquire of the borrawewhether the spouse or spouses have, as therzas
be, have consented to the charge; or (b) the assigntransferee shall, if that disposition is asignment
or a transfer of land.
According to Section 2 of the Land Registration Actdwelling house” means a house, a part of adous
used as a dwelling in any building and includesalgn or other premises within the cartilage of ased
as a part of any such dwelling house.
30°Section 95(4) of the Land Registration Act.
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partition®®® This provision also underlines the right of theosges in view of the
matrimonial property.

3.6 Conclusion

This chapter from a point of departure began byngothat the right of women in
matrimonial properties is now a protected right.isTlis provided for in various
legislations which state that the consent of a spquarticularly in transactions dealing
with land as a matrimonial property must be souggfore any disposition can be done.
This chapter has exhaustively defined the termsusgpomarriage and matrimonial
properties. It has also looked at the existenceaobus types of family relationships in
which rights accrue and the divergent contemportarpns which do not attract the
provisions of the consent requirement.

The next chapter addresses the issue of consemidétrtakes to ventilate about the issues
surrounding the spousal consent in order to deterrtine tenability of the provisions

requiring consent in transactions dealing with matnial property.

308 Section 93(3)(e) of the Land Registration Act.
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CHAPTER FOUR

SPOUSAL CONSENT IN LENDING OF MATRIMONIAL
PROPERTY AND THE ASPECT OF UNDUE INFLUENCE

Regardless of actual ownership (whether one or Ispibuses’ names are on the title to
the matrimonial home), provincial/territorial led&ion recognizes the right of
possession of both spouses to the matrimonial hdiis. usually means that neither
spouse can sell the house or have an encumbraacegbn the title without the other’s
agreement or a court order to that effect. The agrent obtained from the spouse must
be given in good faith and in good understandinghefprevailing circumstances. If it is
compromised then the entire transaction is vexedl ianvoidable at the behest of the
spouses who was duped.

Wendy Cornet and Allison Lend®f.
4.0 Introduction
Spousal consent is a critical element in as fdeading of the matrimonial property is
concerned. It is the fulcrum upon which the endigposition is peggef® It does not
only empower women through ensuring that they amsuwlted during the disposition
process but it also goes a long way in ensuring Wamen are actively involved in
making crucial decisions about the usage and mamage of the matrimonial
properties’® Ideally, this can only be achieved if consentrisperly sought from women
through legal means. In circumstances whereby obnskea spouse is compromised
through undue influence the whole essence of thisigion will be defeated™® This
chapter undertakes to canvass the concept of dpoussent as envisioned in the current

legal regime. It also transcends beyond this pronisind examines the duties imposed

on the husbands to disclose their spouses andccydarty focus on its relevance and

\Wendy Cornet and Allison Lendor, Matrimonial Reatoperty Issues on Reserve, Thompson
Educational Publishing Inc. (2013) p.15. Available at
<http://apr.thompsonbooks.com/vols/APR_Vol_2Ch7p(lfast accessed on"10uly 2014).
308 George Nathan Mwaisondola, The Modern Law of Mages in Tanzania: The Role of the Land Act,
1999, The University of Birmingham School of Law g&mber 2007) p.140. Available at
<http://usaidlandtenure.net/sites/default/files/doyuprofiles/full-
goegrl)orts/USAlD Land_Tenure_Tanzania_Profilesp(fast accessed on"1Quly 2014).

bid.
310 Antony Luyirika Kafumbe,Women’s Right to Property in Marriage, Divorce akiidowhood in
Uganda: The Problematic Aspects Springer Science (2009) p.20. Available
at<http://www.rolc.sc.edu/sites/sc.edu.rolc/files/attments/Women's%20Rights%20to%20Property%20in
%20Marriage.pdf (Last accessed on"f0uly 2014)
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tenability. These will be mirrored against the agpicof undue influence. This thesis also
looks at the closely related doctrines of duress amconscionability and the substantial
overlap between these three doctrines. In ord@rdperly demonstrate the principle of
spousal consent as envisioned in our legal regineemparative study will be conducted
with a jurisdiction which has properly implementdds principle as part of its legal
system.

4.1 Definition of Consent

The term consent is invariably used on numerouasicns within the Land Registration
Act. Of importance, however, the Act makes it auisgment that spousal consent must
be sought in any disposition of land under a chaagsignment or transf&r The Land
Act on the other hand provides that a charge ohfsimonial home, shall be valid only if
any document or form used in applying for such argh, or used to grant the charge, is
executed by the chargor and any spouse of the @hlvghg in that matrimonial home,
or if there is evidence from the document that as tbeen assented to by all such
persons*? Matrimonial Property Act further emboldens the uiegment for consent
when it provides that an estate or an interestny matrimonial property cannot be
alienated in any form whether by way of sale, dédase, mortgage or otherwise without

the consent a spouse or spouses.

311 Section 93(3) states that where a spouse who tadsor a dwelling house in his/her name indivitua
undertakes a disposition of that land or dwelliogide —
(a) The lender shall, if that disposition is a chardge,under a duty to inquire of the borrower on
whether the spouse has or spouses have, as thmagd®e, consented to the charge; or
(b) The assignee or transferee shall, if that dispwsits an assignment or a transfer of land, be
under a duty to inquire of the assignor or trarmsfem whether the spouse or spouses have
consented to that assignment.
3125ection 79(3) of the Land Act, Act No.6 of 2012wsaof Kenya.
313 gection 12(1) of the Matrimonial Property Act egijtly states that an estate or an interest in any
matrimonial property shall not, during the subsisteof a monogamous marriage and without the consen
of both spouses, be alienated in any form, whdikievay of sale, gift, lease, mortgage or otherwise.
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These provisions clearly underscore the requirenoéntonsent of a spouse in the
administration of the marital property. Despite ttepeated usage of this term, the
various Acts fail to define it both as a concepd arhat it means in its usage. According
to Webster’s 1l New College Dictionary, “consentio{un) is a “[v]oluntary allowance of
what is planned or done by anoth&?"The dictionary further defines “voluntary” as
“[a]rising from one’s own free will **° Therefore, consent ought to be an autonomous
choice free from any manipulation whatsoel/8rHowever, before choice is made
certain prerequisites must exist for one to makenformed consent that reflects exercise
of individual autonomy*’ Under the informed consent analysis, in orderite gonsent,
one needs volition (the power to use one’s witfjoimation and comprehensidf.

The volition requirement of consent “requires coiodis free of coercion and undue
influence.®'® Coercion occurs when one person threatens to aaather person in order
to obtain consent’ Undue influence, by contrast, occurs through aferobf an
excessive, unwarranted, inappropriate or impropesard or other overtures in order to
obtain compliancé?* Conditionally, “inducements that would ordinaribe acceptable

may become undue influence if the subject is esfigaiulnerable.??

$4Vebster’s Il New College Dictionary '¢3ed. 2005) p.245.
*Jbid, p.1267.
%1% See Peter A. Alces, Contracts Reconcei@dU.L. Rev39 (2001) p.102. The author emphasizes that
“[e]ven the most committed proponents of free mewkand freedom of contract recognize that certain
information preconditions must be met for a give&olenge to be efficient.”
#7julia A. Perdoni and Kenneth D. Pimple, A Briefrémtuction to Informed Consent in Research with
Human Subjects (2001) p.3-4.
Hpid.
*9bid.
*9pid.
$bid. See als@dorizzi v. Bloomfield Sch. Dis64 Cal. Rptr. 533, 539 (Ct. App. 1966). The twaid in
g)erIbiter that “[a] person’s will may be overbornetivaut misrepresentation.”

bid.
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Another requirement of informed consent requireess to informatiof?> For one to be
adequately informed, he needs to have the necesdargnation, in order to assist him or
her to evaluate all the options availafféConsent based on limited information cannot
be consent that promotes individual autondfly.

Equally importantly, mere physical possession dbrimation without comprehension
will not result in informed consent either. Comprkion is thus an important
requirement for meaningful consent. The abilityutaderstand depends on intelligence,
rationality, maturity, and language. Comprehensisnalso influenced by internal
constraints such as cognitive ability and decisiaking biases and external constraints
such as cultural practices and market place maatipuls®2°

4.2 Spousal Consent and the Duty to Disclose

As already espoused above spousal consent is nasitieal requirement in any
transaction in which matrimonial home is intended e used as a security. This
requirement carries with it an obligation on thendler/purchaser to exercise due
diligence during the transaction and inquire ashi existence of a spouse before the
transaction can be finalizéd’ As a standard procedure, a Lendor/purchaser isumzigr

a duty to specifically inquire whether the consehtthe spouse or spouses has been

sought and obtainet®® In fact, the Act expressly provides that if thesge undertaking

$pid.

Ybid.

Fpid.

*Ybid.

32’section 93(3) of the Land Registration Act.

38 bid. Even before the adoption of the new laws thetschmd already recognized the need to ensure that
consent was properly sought from women in trangasttealing with disposition of matrimonial propert
In Anjanaben Anil Shah v Akiba Bank Limitg2D05) eKLR the court held that if a bank knowattthe
wife’'s consent to the transaction has been prochyeshdue influence or misrepresentation and it
its eye to it, then it may not rely on her appammtsent to charge a matrimonial property if evaters
adduced to show that that consent was obtaineddghrandue influence.
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the disposition misleads the lender or purchasestloer transferee as the case may be,
the sale, transfer, charge, lease or other dispos#hall be void, at the option of the
spouse who did not consent to the transactidn.

Even more notably, the new laws in their attemphake financial dealings less obscure
in the family setting applies to both existing amelv mortgage®®° The advent of this
provision has led to thousands of home loan borrswe re-draft their loan agreements
to comply with the legal requirement which demarhat consent of the spouse is
necessary in accessing cretit.

4.3 Importance of the Duty to Disclose

The importance of the duty to disclose the existenica spouse is twofold. Chiefly, as
highlighted before, a spouse under the new lawsbleagficial interest in matrimonial
property which is recognized in latt? This is clearly illustrated in the case \difginia
Wanjiku Mwangi v David Mwangi Jotham Kani&where the court declared in its
holding that the plaintiff, a spouse, had beneffiméerest though not registered in the
deed. This emanated from her spousal rights owentatrimonial property enshrined in
Land Registration Actwhich enlisted matrimonial tsga as one of the overriding

interests®>*

39bid, Section 93(4). It provides that “if the spouselemaking the disposition deliberately misleads the
lender or the assignee or transferee by the answett®e inquiries made in accordance with subsectio
(3)(a) or (3(b), the disposition shall be void Iz bption of the spouse or spouses who have neeobted
to the disposition.
0 Moses Macharia, New Mortgage Laws Tie Down SpauBesiness Daily, % August 2012. Available
at <http://www.businessdailyafrica.com/New-mortgagedave-down-spouses--/-/1248928/1469428/-
égjl;cq?)bz/-/index.htn:ﬂ (Last accessed on'i®&lay 2014).

bid.
332Section 28(b) of the Land Registration Act No. 261.2.
33%/irginia Wanjiku Mwangi v David Mwangi Kamd2013] eKLR.
33Section 28 of the Land Registration Act.
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Secondly, the Act provides that subject to the tawmatrimonial property, if a spouse
obtains land for the co-ownership and use by bptiuses then there is a presumption
that the spouses shall hold the land as joint tstiahin respect of instances where land
is fully owned by the other spouse, the Act receggsiacquisition of interest in land by a
spouse who though is not registered as an ownerciatributed to the same through
labour or other means of productivity, upkeep amgrovement on the land, then that
spouse is deemed by virtue of contribution to hasguired an interest in the land in the
nature of an ownership in common of the said laftth the spouse in whose name the
certificate of ownership or customary certificafeoanership has been registeré8iThe

rights®®” gained by contribution of the spouse shall be gaized in all cases as if they

were registered’

On the strength of these provisions it is only gnidand pragmatic for the lender to
exercise due diligence and ensure that a chargkesfall disclosure as to the existence
and approval for consent from his spouse or spouskkhever case applies, before
charging such a lantf?

4.4 Consequences of Non-Disclosure

Pursuant to the Land Registration Act the lenderdnduty to inquire from the borrower
if consent has been sought from the spouse or spoas the case may ¥8.This

provision creates a duty on the lender to inquiréne marital status of the borrow&t.It

33°5ection 93(1) of the Land Registration Act.

33%5ection 93(1) of the Land Registration Act.

337 According to Bina Agarwal in her boaite we not Peasants Too? Land Rights and WomenisnGh
India, she defines rights (in any form of property) &8ss that are legally and socially recognized and
enforceable by an external legitimized authority.

33%3upranote 303.

*9bid.

34%Sypranote 325.

*bid.
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also places an obligation on the borrower to adelyanform the lender if such consent
has been sought and obtairfédThis can be confirmed by either the spouse or sg®u
appending signature on the consent form or exprgssonsent through some other
verifiable means*

However, in instances where this has not been domeict strictly spells out that the
disposition shall be void at the option of the suwr spouses who were not
consulted**The Land Act* further reiterates this position by outlining tleatharge of
matrimonial home shall only be valid if any documenform used in applying for such
a charge, or used to grant the charge, is exedydte charger and any spouse of the
charger living in that matrimonial home, or theseevidence from the document that it
has been assented to by all such perd8ns.

The requirement for consent therefore operates esndition precedent which if not
observed shall operate to vitiate the contractafBjeit is a major stipulation. It therefore
operates to foil a contract, hence is a big consecg of non-disclosuré’

Fundamentally, the Matrimonial Property Act opesdi® create a trust in a matrimonial

property**® It does this through registering a presumed stafreinterest in the

*4bid.

3435ection 45 of the Land Registration Act. Sectiof) &(f the Matrimonial Property Act on the other Han
operates to vitiate agreements made before masriapech entail usage of matrimonial property if Isuc
agreements were obtained through fraud, coercionamifestly unjust.

#4bid, 330. This has also been previously underscoréderrcase oAnjanaben Anil Shah v Akiba Bank
Limited (2005) eKLR civil case 374 of 2005 where the caat aside a disposition on ground that the
spouse was not properly informed of the effectthefcharge.

3%°gection 79(3) of the Land Act.

3% The case oZakaria Barie Bura v Theresa Maria John Mubifl995] TLR 211 better illustrates the
weight of this provision. This was a case involviadpouse jointly owned by the spouses. In an adiion
the wife for a declaration that the sale of thed®by the husband without her consent was voidgdloet
held that the husband had no power to sell the ehdvegause it was jointly owned by the two spouses.
Similarly in Mtumwa Rashid v Abdallahlddi and SalumOm@ivil Appeal No. 22 of 1993 (unreported)
the Court of Appeal held the sale of a matrimohi@ine jointly owned without the Knowledge and corisen
of the other spouse void.

37 Antony Luyirika Kafumbe,Women’s Right to Property in Marriage, Divorce aldidowhood in
Uganda: The Problematic Aspec&pringer Science (2009) p.23.
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matrimonial property where as a spouse he/shetismtered in the register as an owner
of the property* This is also restated in the land laws. The impéithis provision is
twofold.

Firstly, a person who is a trustee is personalld hiable to account for the trust for any
loss suffered as a result of a dishonest dé¥fihe test for “dishonesty” in this context
inquires as to whether or not the person actedh daest person would have acted. This
notion of dishonesty extends beyond straightforwdedeit and fraud into reckless habit
of risk-taking with the trust property*

Secondly, a person who is neither a trustee noefimeary will be personally held liable
to account to the trust for any loss suffered sitaation in which he/shelit receives trust
property with knowledge that the property has bpassed to him/him/it in breach of
trust>>2
Essentially, if loss has been suffered by the belagles as a result of some breach of
trust the liability of the strangers is then to @aat to the beneficiaries for that loss,

provided that “knowing receipt” or “dishonest assnee” has been demonstrated.

4.6 Severance of Interest in the Matrimonial Home vis-[]-vis the Requirement for
Spousal Consent

Severance of interest in the matrimonial home sefera situation where a spouse deals
with his or her interest in the house without tlemsent of the other. According to the
case ofThames Guarantry Ltd v Campell and Oth&rsa party has the right to severe,

without his spouse’s concurrence, the beneficialtjtenancy and to dispose of his/her

3485ection 8(1) of the Matrimonial Property Act.

*bid.

:z:Keeton W. and L. SheridaBquity and Trust2™ ed. London: Professional Books Limited (1974) p.12
bid.

#2bid. This form of liability is referred to as “knowimgceipt.” Knowledge in this context includes attua

knowledge or failing to make inquiries which a raable person would have made in the circumstances.

¥3Thames Guarantry Ltd v Campell and Othgir885) QB 210.
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severed beneficial interest in such a manner disihles fit. However this is subject to the
other joint tenant>® If he/she is likely to suffer irrevocable harmendure exceptional
hardship then that disposition can be set aSttlie taking into account all relevant facts
the courts must also consider the existence ofl@mif>®

The right to severe interest is also further conmolead by the doctrine of overriding
interest®’ In William &Glyns’ Bank v Bolan®’t was held that a mortgagee cannot
enforce a mortgage where a spouse invokes theimct overriding interest?

4.7 Consent Free of Duressand Undue Influence

Given the understanding of the power relationskdpvieen spouses in a marriage, it can
be said without a doubt that consent may be oldabheough some improper and
excessive pressure exerted by one party over tee8? This can be chiefly attributed to
the patriarchal nature the society is and the gerparception that men are the financial
managers of their families. Men are thus able tecéfely manipulate, coerce or
threaten their spouses in order to obtain cor$érthis raises the dual issues of duress

and undue influence as adverse factors which naaytte procedural improprief§?

%4 One of the main advantages of joint tenancy is ahparty cannot sell their property without thbess
agreement. It is the most secure form of ownersbipparties in a marriage compared to tenancy in
common where parties own distinct shares in thpgnty.

%% SeeHoliday (A Bankrupt), in re, Ex parte Trustee of tAroperty of the Bankrupt v Holidg$980) 3
All ER.

*pid.

*’Provided in Section 28 of the Land Registration, Aews of Kenya.

*Hpid, 280.

%9 This argument is further enforced by the righbofupancy. It states that a married person isleshtio
live in the matrimonial home unless there is a towler requiring him to leave, regardless of whosme

is on the title.

%0 M D J Conaglen, “Duress, Undue Influence and Usciamable bargains: The Theoretical Mesh,”
NZULR (1999) p.527.

®lpid.

%2 |bid.
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The requirement for spousal consent entrenchetlarMatrimonial Property Act, Land
Registration Act and Land Act pursuant to Sectid2&), 93(3) and 79(3) respectively is
principally expected to be a free and informed eohslevoid of any manipulation.

4.7.1 The Doctrine of Undue Influence

It is important to consider the position of the lawthe event of a challenge by the wife
to an attempt by the bank or any other creditomnforce the mortgage or charge over a
home jointly owned by the partié® In this regard, the wife may pray for the court’s
assistance pleading undue influence of the huslmanohisrepresentation of the full
implication of the transaction by the husbaft.

The Concept of undue influence is well establisfiduls concept developed as a result of

the narrow scope of the common law doctrine of ssirelndue influence itself is the:

... the gaining of an unfair advantage by an uncemgous use of power by a stronger party
against a weaker party in the form of some unfadt improper conduct?

In Union Bank of Australia Limited v Whitel@®? the Court defined undue influence

thus;

“Influence”... is the ascendency acquired by one gersver another. “Undue influence” is the
improper use by the ascendant person of such aseeyndor the benefit of himself or someone
else, so that the acts of the person influencechatein the fullest sense of the word, his free,
voluntary acts®’

This was also echoed in the landmark caseayfal Bank of Scotland v Etridj&where
it was held that “undue influence has a connotatibimpropriety. In the eye of the law,

undue influence is influence that has been mistiE¥8d.

33 C. Adomako-Kwakye, “Enforcing Guarantees in Ghaimae for All to Act,”KNUST Law Journal
Volume 3(2006). Available at kttp://dspace.knust.edu.gh/jspui/bitstream/123456¥85/1/Binderl.pdf
(Last accessed on 94uly 2014).
*Ibid.
35Contractors Bonding Ltd v Sné#992) 2 NZLR 157, p.165.
zngnion Bank of Australia Ltd v Whitela{@960) VLR per Hodges J at p. 720.
Ibid.
%%%Royal Bank of Scotland v Etridg2001).
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The concept of undue influence has been entrenthedmmon law legal systet?
because the law considers it necessary and apat®pio save people from being
victimized by the over-arching reach of certainiwdbals with whom they are in

relationship with*"*

The legal position is that a wife who has been ceduto enter into a transaction by
undue influence or misrepresentation of her hushianckrtain cases, may be entitled set
aside that transaction against the wrongdoer husbHEme case oBarclays Bank Plc v
O'Brien and Anothef? illustrates this matter better. The court heldt thédiere it is
manifestly clear that the creditor had notice, actur constructive, of the circumstances

leading to the suit in question, then it would sistie wife.

Where there is relationship between parties andartoextent there is a level of
dependency so that consent will likely be obtaibgdone person over another without
any overt act of persuasion, then a case of preswmeéue influence arises. In instances

where there is presumed undue influéfita party only need to prove that there is a

%9 The case defined that “any improper use by onéracting party of any form of oppression, coercion,
compulsion, abuse of power or authority for thepmse of obtaining consent of the other party maylte

in avoidance of the resulting contract on the gtcbahundue influence.”

30 Tina Yee, The Etridge Influence of Undue Influenokttempts at Fusion with Duress and
Unconscionability, Masters Thesis, University of n@abury School of Law. Available at
<http://www.courts.ca.gov/documents/Unduelnfluendé=p(Last accessed at"@uly 2014). She argues
that Lord Eldon inHuguenin v Basel¢y803-13] All ER?™ clarifies that undue influence is a doctrine
utilized in common law by the courts of equity &t aside a transaction that has been obtainedebyst

of influence, in the sense that the said transadgtaot the pure voluntary and well understoodadddhe
influenced party, but a transaction entered inttheut knowledge of the effect, nature and consecgien
As such it is a transaction against public policy.

3"Allcard v Skinne(1885) 36 Ch. D 145, at p 182. In this case it vedigrated that there are two types of
undue influence. That is, actual undue influencé presumed undue influence. Actual undue influence
arises in instances where there is no need tolisstabat any special relationship between theiggsrthe
party alleging it only need to prove that undueuehce occurred at the time of the transaction. In
presumed undue influence, the influence derivemftbe “relationship between two persons who has
acquired over another a measure of influence, cerakancy, of which the ascendant person then takes
unfair advantage.”

372Barclays Bank plc.v O'Brien and Anoth@993) 4 All ER 417.

37N EnonchongDuress, Undue Influence and Unconscionable Deajihgadon: Butterworth (2006).
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relationship of trust and confidence between theigmin order to have the contract set
aside®”

The law is protective of the non-owning spouse@hts. Basically, the law treats the
grants of consent similarly to the grant of a gotga or independent security. The
consent of a spouse may be set aside for presuntke influencé’ Independent legal
advice for the non-owning spouse may be desirabkome circumstances. For example
it is advisable, where there is no obvious or proppate benefit for the spous¥.

This arises from an obligation to ensure that fheuse understands the risks concerned.
The spouse should be explained and understandntbent of the loan, the security, the
advances covered, the total exposure, the consegsienf non-payment and a
recommendation to take an independent legal ad¥ice.

4.7.2 The Doctrine of Duress

Duress is a common law concept which if establistezdiers a contract voidabl€. In
most instances it entails threat to use physiaalewice or inflict harm. Where threat to

use violence or inflict physical harm has been usmats have been keen to invalidate

consents given under such scenatios.

*Ibid.

37> Lavelle ColemanfFamily and Similar Rights: Analysis of the FamilprHe Protection ActFootprints
(1980). Available at http://www.lavellecoleman.ie/wp-content/uploads/2@4/13.-Family-and-Similar-
Rights.pd$ (Last accessed on "1 Quly 2014). According to the author, the germhef tloctrine of undue
influence is whether or not a party has entered thé contract freely... If presumed undue influeigce
successfully proved, the security so taken canadriforced.

376 An example of this scenario would be where the-maning spouse consents to a mortgage over the
family home for the other spouse’s pre-existingihess debts.

*"Ibid, 220.

37®Barton v Armstrond1975) 2 All ER 465.

¥"Holding inLatter v Bradell(1880) 50 LCJP 166.
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The ingredients of actionable duress are that tharst be pressur&’ In determining
whether there has been illegitimate pressure, thetdakes into account a range of
factors. These include whether there has beentaalawr threatened breach of contract;
whether the person exerting the pressure has actedd faith and whether the victim
had any practical alternative but to succumb to ghessure and whether the victim
protested at the tim&" If it emerges that there are elements of duresm thcourt is
likely to set the agreement aside.

4.7.3 The Doctrine of Unconscionability®®

This doctrine is a counterpoise to absolute freedboontract® It is established on the
contract law’s limiting or policing doctrine in cinmstances where there is inherent
bargaining power between the parties during theaétion of a contract’

This doctrine is closely intertwined with the issoé seeking spousal consent. It

essentially arises in instances where a spousehab@ less bargaining power is led to

30ccording to the case okdam Opel GMBH and Renault SA v Mitras Automotlv&)(Ltd [2008]
EWHC 3205 QB, there must be pressure:

a) whose practical effect is that there is compulsionor a lack of a practical choice for, the vigtim

b) which is illegitimate; and,

¢) which is a significant cause inducing the claimtangnter into the contract.
#lsee also, R Bigwoods/ndue Influence: ‘Impaired Consent’ or ‘Wicked Eoiption'?16 Oxford J
Legal Studies (2003).
382 Unconscionable means unfair or oppressive, innglprocedural abuses relating to terms of contract
where the terms of contract violate reasonable @apiens of the parties.
383 Often cited for the principle of unconscionabilisythe English case darl of Chesterfield v Janssen
[1750] 28 Eng. Rep. 82 (Ch.). In this case the tser the general parameters for non-enforcealgititthe
bargaining being “such as no man in his sense ahdnmder a delusion would make on the one hand, and
as no honest and fair man would accept on the jotttech are inequitable and unconscientious baggain
and of such even the common law take notice.”
34 Larry A. DiMatteo and Bruce Louis Rich, “A Consefiheory of Unconscionability: An Empirical
Study of Law in Action,” Florida State Universityalv Review Volume 33: 1067 (1977) p. 5. According to
the authors:

“... [T]he law developed the concept of unconschility so as to prevent the unjust enforcement

of onerous contractual terms in which one partabte to impose on the other because of a significan
disparity in bargaining power.”
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sign a contract whose terms are largely sked2@here it is manifestly clear that the
terms consented to by the spouse of the mortgagarmonscionable, the consent can be
set aside and the mortgage reopened aff8sh.

4.8 The Concept of Security

Conventionally, the law empowers any person holdargd under any form of land
tenure, through the use of any instrument in tles@ibed to sale, charge or mortgage his
or her interest in the land or a part of it to sedhe payment of an existing or a future or
a contingent debt or other money or money’s wonthaaondition. This informs the
concept of security.

The word “security” means an interest which thetdebonfers on the creditor in an item
of property owned by himself or, by arrangementhie property of some third party.
The important fact is that the interest acquiredalyyeditor must confer on him a right to
satisfy the debt out of the proceeds of the prgpért questiorr>® In this context
matrimonial property qualifies as a security andmaportant one therefore owned by the
family, which can be used to access credit frombiek.

Matrimonial property as a form of real security c@ categorized into proprietary

security and possessory secuffty. Possessory securities are pledges or liens. They

33n Williams v. Walker-Thomas Furniture Ci850 F. 2d 445(D.C Cir. 1965)] the court held tidtere
there is a consent founded in the absence of aingfahchoice by one party to the contract, theatth
contract is unconscionable
3 For example Section 7(3) of the Mortgage Act ofabiga provide that the mortgagor under a mortgage
may apply to a court for the mortgage to be reedean the ground that the terms of the mortgage are

a) unconscionable; or

b) disadvantageous to the interests of the dependétiie mortgagor.
37 The word “security” is sometimes used to meanehar debentures furnished by the borrowers to a
lender to secure a loan or an advance, or usecesoride a negotiable instrument issued to secure
installments due under a credit facility. See E}nE.P. and Lomnicka, EModern Banking Law2™ ed.
Oxford: Clarendon Press, 1994, p.632.
%8 Joyce Mkinga, “Barclays Loan Scheme Promotion @mrg Employees”. Available at
<http://www.ippmedia.corm (Last accessed on“1duly 2014).
¥Megarry, R.A Manual of the Law of Real Proper§ ed. London: Sweet & Maxwell (1993) p.438.
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confer on the creditor only possession of the ptgpeith or without power of sale. They
entirely depend on the creditor obtaining possessfahe property. It is not common in
the context of matrimonial properties. On the ottemd, proprietary security vests on the
creditor proprietary rights over the subject matiethe security without him obtaining
possession of the security. The debtor or ownainmgtpossession of the property, but the
creditor has power to realize the subject mattethim event of the debtor becoming
insolvent or failing to fulfil his obligation. Itsithe most common way a family can use
matrimonial property to obtain loan from the bank.

Matrimonial home can be used as a mortgage. Theirfgposes conditions when a
matrimonial home is subject to mortgae. Fundamentally, the law requires the
signature of the mortgagor and spouse or spousetheofmortgagor living in that
matrimonial home for the mortgage to be vaftiAlternatively, the provision requires
evidence to be furnished that the mortgagor andispor spouses living in the home
have consented to the use of home as secififihe responsibility is imposed on the
mortgagee to take steps to ascertain whether thmehoffered as security is a
matrimonial home and investigate whether the magdgdas a spouse or spoud¥sif
due diligence is not done then the mortgage agreemmevoidable at the behest of the

spouse who was excludéd.

390 gee Tan L.G.L., The Law Relating to Bank FinanéeCompanies, Ph. D thesis, University of
Birmingham, 1992, p.68.

#15ection 93 of the Land Registration Act.

*bid.

*bid.

39 The regulations require the applicant to signranfstating that he or she is not married and, ibhshe

is married, it requires the applicant to discldse hame and address of the spouse. Though thisvtep
not guarantee the discovery of the matrimonialustaif the applicant, it is however meant to act as
sufficient proof that the mortgagee did take stepdiscover whether the applicant is married or not
39%°Section 93(4) of the Land Registration Act.
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4.9 Compar ative Study: The Aspect of Spousal Consent

Lending on the security of matrimonial property nst a new concept in Kenya.
However, the introduction of the new land laws besatly changed the legal terrain by
introducing fundamental requirements which to atemetxhas posed new challenges for
the stakeholders of the land matters. The mosteavidontroversy touches on the
requirement of spousal consent before matrimomapgrty can be used as a security
charged to a lending institution. Questions paldidy arise as to the objects of the
requirement, the practical enforcement techniguekemands and whether it meets the
objects for which it was intended to achieve in fhet place. In order to properly
ventilate on these issues, there is need to coralecmparative study of a jurisdiction
which has seamlessly enforced this provision sotcasadequately understand the
mechanisms they have put in place to ensure thailifect of this provision is achieved.
This thesis conducts a comparative analysis o§itivi@tion in Uganda given that Uganda
enacted this law earlier than Kenya and has suppsseerior legislation favouring
women.

4.9.1 Justification for the Study in Uganda

Land in Uganda like in Kenya is the core factopadduction. It is the backbone of the
economy. However, much development has occurrddigenda which has been geared
to protect the rights of female spouses in as $apratection of matrimonial property is
concerned. This stemmed from the twin pronged needecognise the rights of
equalityand non-discrimination and the fundamengsd to establish cogent land laws in

Uganda under a new dispensatigh.

39%%Supranote 56.
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The Ugandan Constitution is heralded as one ofrtbst gender neutral laws with regard
to property rights in Sub-Saharan Afrita.It accords both men and women the same
status and rights. The constitutional entrenchmantstrong property rights, non-
discrimination clauses and economic rights haveigedl fundamental framework which
have been the main driving force for implementatidrbetter land laws in Ugand®
Pursuant to this Constitution, Uganda has enactechedtic legislations which
specifically protect the rights of spouses in regarcharging of matrimonial property’

If Kenya is to create coherent law both in contand language, it can largely borrow
from Uganda in as far as creating necessary butdsotechanisms and requirements
which can protect the rights of spouses. The faregpart highlights the study of key
provisions in Uganda which protects the rightshef female spouses.

4.9.2 Study of Uganda

The Constitution of Uganda provides that partiestmarriage are equ&’ From the
onset, it is important to state that Uganda haspgmmary legislations which address the
issue of spousal consent in securitized lendingp@fmatrimonial property. These are the

Land Acf® and the Mortgage AéP? These two Acts have elaborate provisions which

39" The Constitution of Uganda 1995. See also Ardiél) and 26 (2) of the Ugandan Constitution which
underscores the right of every person to own ptgper

*Hbid, 396.

*9bid, 396.

“Mbid, Article 21 of the Constitution of Uganda 1995.

“1 The Land (Amendment) Act No.1 of 2004, Laws of bda.

492 Mortgage Act, Act No.8 of 2009 Laws of Ugandaplbvides in its preamble that it is an Act of
Parliament meant to consolidate the law relatingibrtgages; to repeal and replace the Mortgaggetéct
provide for the creation of Mortgages; for the dstiof the mortgagors and mortgagees regarding
mortgages; for mortgages of matrimonial homes; akenmortgages take effect only as security; toideov
for priority, tacking, consolidation and variatiai mortgages; to provide for suits by mortgagohs t
discharge of mortgages; covenants, conditions edpl every mortgage, the remedies of mortgagods an
mortgagees in respect of mortgagees; for the pakerourt in respect of mortgages; and for related
matters.Available at
<http://www.ulii.org/files/ug/legislation/act/2009f8ortgage_act no_8_of 2009 pdf 13196>pdf (Last
accessed on 3Qiuly 2014).
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entrench the requirement for spousal consent amdiuky of the mortgagee in regard to
the use of matrimonial property as a security émding. These are as discussed below;
4.9.3 Requirement for Consent under the Ugandan Law

The Ugandan Land Act has a raft of provisions whiclderscore the requirement for
spousal consent in any disposition regarding maimial property. First and foremost,
the Act clearly states that in Uganda, a custonteamg owned by a family may only be
mortgage®® with the consent of the spouse and further by ¢hédren of the
mortgagor®* The Act particularly provides that if land is udgga family to enable them
derive economic sustenance or ordinarily used #asmaly residence, then any sale,
exchange, transfer, mortgage or lease can onlybelwded if prior written consent had
been given by a spoué®.

Section 39(1)(c)(i), already highlighted above, liegly provides for the security of the
spouse. In tandem with this provision, the Act famentally entrenches the security of

occupancy by spouses on the family land by criigoalitlining that either spouse cannot

03 According to Section 2 of the Mortgage Act, a “tgaige” includes any charge or lien over land or any
estate or interest in land in Uganda for securmgpayment of an existing or future or contingesthtcor
other money or money’s worth or the performancamfobligation and includes a second or subsequent
mortgage, a third party mortgage and a sub mortgage
04 Section 39 of the (amended) Land Act provide that:
1) No person shall —
(a) sell, exchange, transfer, pledge, mortgage or laagéand;
(b) enter into any contract for the sale, exchangasfea, pledging, mortgage or lease of any
land; or

(c) give away any land inter vivos, or enter into attyeo transactions in respect of land-

(i) in the case of land on which the person ordinagkides with his or her spouse and from
which they derive their sustenance, except with gher written consent of the
spouse;

(ii) in the case of land on which a person ordinarisjdes with his or her dependent children
of majority age, except with the prior written cens of the dependent children of
majority age.

(iii) In the case of land on which a person ordinarigides with his or her children below the
age of the majority age, except with prior writmsent of the committee.

(iv) In the case of land on which ordinarily reside @mhbelow majority age with interest in

. inheritance of the land, except with the prior terit consent of the committee.
bid.
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deal with land in any way unless with the prior trem consent of a partn&f This
categorical provision protects the rights of speise

Pursuant to this provision it has been so heldngydourt in the case dlumwebaze v
Mpeirwe & Anothet’® that the import Sections 38A (3) and 39(1)(c) i#iaal in
establishing the right of security of occupancy #mrequirement of spousal consent. In
this case, the respondent’s main contention wasipesl on the position that by the time
of the attachment, the suit property had been deatedt of the homestead implying that
it was not part of the matrimonial horff€.The court held that that argument was flawed
and the action of demarcating the land off the faitand was voidab initio.**°

The Act also anticipated situations whereby consenild be denied by a spouse. In
order to avoid complications and implications tbatild arise as a result of this, the Act
explicitly states that consent should not be denirteasonabl§™ Where consent is
maliciously denied the Act provides that the Didttiand Tribunal has broad discretion

to grant consent for the disposal of the land ifdétermines that a spouse has

“unreasonably” denied her consent. The Tribunal tigsretion to determine what is

40%Section 38A (3) of the Land (Amendment) Act.
07 According to Section 39 of the Land (Amendment) #ansactions in favour of innocent purchasers are
void if spousal consent is not obtained. This Has keen affirmed in the case\Wamono v Equity Bank of
Uganda Ltd & Anothef2013] Ugcommc 97.
‘% Tumwebaze v Mpeirwe&Anothg013] UGHC 12.
409 According to Section 2 of the Mortgage Act a “niatnial home” means a building or a part of a
building which a husband and wife, or as the casg be, wives, and their children, if any, ordinaril
resides together, and includes — (a) where a Ingjldnd its curtilage are occupied primarily foridestial
purposes, that curtilage and outbuildings on itt an
(b) where a building is on or occupied in conjunctioithvagricultural land or pastoral, any land
allocated by one spouse to his or her spouse theicase of a husband, to his spouses for his,
her, or their exclusive use.
*bid 400.
“gection 39(5) of the Land (Amendment) Act.
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“unreasonable®? If it so happens that a party is aggrieved by deeision of the

Tribunal, then he has a right to appeal in the otiaw **3

4.9.4 Duty of the Mortgagee in Exercising Due Diligence under the Ugandan Law
Equally to protect spouses there are specific dutidich have been imposed on
mortgagee&* At the outset, before any transaction is commerisedActs requires the
mortgagee to inquire into the marital status ofrtf@rtgagof™® so as to establish whether
or not he/she has a spouse or spouses and secwmdher or not the property to be
mortgaged is a matrimonial propefty.The Act requires that the mortgagor must state to
the mortgagee by way of statutory declaration orrimge certificate whether he is
married or nof’ If the mortgagor is married then the applicatiarnf must be
accompanied by a consent leftEt.

In order to ascertain the veracity of the informatgiven, the mortgagor and the spouse
are additionally required to attach a certified xap their marriage certificate or other
marriage evidence of marriage to the declarattdhe Act further provides that the
intending mortgagor shall make full disclosurehe intending mortgagee as to his or her
marital statug§?’

The duty of exercising due diligence by verifyitge tmarital status of the spouse is only

discharged when the mortgagor presents a marregficate to the mortgagee issued in

“pid.

“Bbid.

414 According to Section 2 of the Mortgage Act, “mage” means any person in whose favour a
mortgage is created or subsists and includes arsppealeriving title under the original mortgagee.

15 According to Section 2 of the Mortgage Act, “marmr” means a person who has mortgaged land or an
interest in land and includes any person who frone tto time deriving title under the original maatgpr

or entitled to redeem the mortgage according t@hlser estate, interest or right in the mortgagexperty.

*1° The duty is imposed on the mortgagee pursuanetich 5 of the Mortgage Act.

*’Section 5(3) of the Act.

18 Section 5(1) (a) read together with Section ehefAct

“95ection 5 of the Act.

*20Section 4 of the Act.
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accordance with the laws of Uganda or in the ales@ndt, a statutory declaration from
the spouse or spouses of the mortgagor as pronaofage***

Upon confirming that the mortgagor is in a marriagkationship, the mortgagee must
further satisfy himself if the property is a matdnial homé# that consent has been duly
given before embarking on any transactlthPursuant to this provision, the mortgagee
must satisfy himself that the consent given by ausp is an informed and genuine
consent?* The mortgagee is also given discretion by thetawake any other necessary,
prudent, pragmatic and reasonable steps he/shedemnsecessary and desirable to
satisfy himself that the assent of the spouse@) imformed and genuine conséfit.
According to the Act, informed advice can be olkgdirfrom people who have been
authorized to give independent advice. They arerred to as “independent persons.”
They include an officer of the government, a Jesttthe peace, an advocate, a Notary
Public, bank manager amongst oth&fs.

4.9.5 Provisions meant to prevent Fraud

The Act has clear provisions which are meant tovgme fraud. This could arise in
instances where a mortgagor presents a personrgogoto be his or her spouse. The

Act creates offences so as to prevent the abuspafsal consent provision. Clearly, it

“?15ection 5(3) of the Mortgage Act.

“4bid, 272.

23 Section 6(1) of the Act provides that a mortgagkall satisfy himself or herself that the consehna o
spouse is an informed and genuine consent andltiigis deemed to have been complied with if:

(a) the mortgagee has explained to the spouse(s) applicant for a mortgage in the presence of an
independent person, the terms and conditions ofmbegagee which is being applied for in
writing, and advised the applicant that he or sheukl ensure that his/her spouse receive
independent advise on the terms and conditionseofrtortgagee which is being applied for, and;

(b) the spouse(s), provide a signed and witnessed dmuto the effect that they have received
independent advise on the mortgage which is bgipijed for and have understood and assented
to the terms and conditions of the mortgage or ey have, notwithstanding the advice from the

24 mortgagee, waived their right to take independdnicz.
bid.

“2bid, Section 6(3) of the Act.

“2°Section 6(2) of the Act.
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states that any person who impersonates a spouse nobrtgagor or presents to a
mortgagee as his or her spouse, a person not lesngr her spouse or forges any
document to any person for purposes of fulfillingy aduty under the Act commits an
offence??’

The provision on disclosure is also tailored tovprég fraud. It enjoins both the
mortgagee and the mortgagor, and requires of tleeattt honestly, in good faith and in
particular to disclose all relevant informationatizhg to the mortgag&® Principally, the
Act states in respect to disclosure of informatioet if a mortgagee or mortgagor refuses
or neglects or fails to disclose information rel@véo a mortgage in his/her possession
then he/she/it commits an offerf®d. This also extends to people who have been

authorized to provide independent advite.

27 Section 39 of the Mortgage Act a person who-

(a) impersonates a spouse of a mortgagor;

(b) presents to a mortgagee as his or her spousesanpeot being his or her spouse ;

(c) forges any document or utters a forged documeanyoperson, for the purposes of fulfilling any
duty or requirement under this Act,commits an offeand is liable on conviction to a fine....

“%5ection 5(3) of the Mortgage Act.

“Hpid, 272.

%8 gection 6(1) of the Act provides that a mortgagkeall satisfy himself or herself that the consehna o
spouse is an informed and genuine consent andltiyis deemed to have been complied with if:

(a) the mortgagee has explained to the spouse(s) applicant for a mortgage in the presence of an
independent person, the terms and conditions ofmbegagee which is being applied for in
writing, and advised the applicant that he or sheukl ensure that his/her spouse receive
independent advise on the terms and conditionseofrtortgagee which is being applied for, and;

(b) the spouse(s), provide a signed and witnessed demuto the effect that they have received
independent advise on the mortgage which is bgipjed for and have understood and assented
to the terms and conditions of the mortgage or ey have, notwithstanding the advice from the

23 mortgagee, waived their right to take independdnicz.
bid.

“bid, Section 6(3) of the Act.

“%835ection 6(2) of the Act.

%8 Section 39 of the Mortgage ABfSection 4 of the Mortgage Act.

“2%Section 4(2) of the Mortgage Act.

43%Section 6(4) of the Act.
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4.9.6 Lesson Learnt from the Ugandan System

Evidently, Uganda has comprehensive legislatiorshifaned to protect the aspect of
spousal consent in securitized lending of the matnial property. From the foregoing,
much can be drawn from Uganda’s approach.

First, is that the requirement for consent goebdythat of the spouses to include other
family members. Importantly is the provision thainsent should not be withheld
unreasonably. In instances whereby consent is sonably withheld, the District Land
Tribunal is empowered to intervene. Decisions efThibunal are also appealable.
Secondly, what can also be borrowed from Ugandlaedorm through which consent is
granted and verified. In Uganda, consent is expoeshrough a declaration. Further,
before consent has been made, a spouse is redairegek independent advice from
authorized independent people.

Thirdly, both the mortgagor and the mortgagee hwées and obligations imposed on
them under the law. Both are however expected @tting their duties and obligations

to do so honestly and in good faith.

Fourthly, in order to prevent incidences of fratide Act impose the mortgagor, the
mortgagee and the independent persons to dutiéaliyy out their functions diligently
and professionally. If they do not properly commlith the requirements expected of
them, they may be fined if found guilty on conwieti This also extends to persons who
may be used by an applicant to defeat some ofeitpginements provided for in the Act.
Evidently the practice in Uganda is good for us avel should borrow much from

theirpractice to improve what we already have inreaw land laws.
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4.10 Conclusion

This chapter has discussed the principle of spotmasent as envisioned in the Land
Registration Act, Land Act and the Matrimonial Peay Act. This is in light of the fact
that it is at the heart throb of transactions wraoch deemed to be matrimonial properties,
as such is an essential principle which requirést af attention. This chapter has also
discussed the associated principle of duress andeumfluence and their impact on
spousal consent. It has gone further to interrogfageissue of land as a matrimonial
property security and the rising procedure whicbusth be followed. Particularly, it has
explored the duties of the mortgagor and the mgegand the fundamental rights of the
spouse.

This Chapter has also delved into conducting a @vatjve study with Uganda and it has
highlighted the fundamental qualities of the Ugantiggislations which shepherd lending
on the security of the matrimonial properties. dsthighlighted the differences existing
between the Kenyan and Ugandan legislation. Cldddgnda has a better legislation
compared to us in regard to issues of matrimomniapgrty. If the policies are emulated
the Kenyan system can be greatly improved. The deapter is the conclusion and the

recommendation of this study.
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CHAPTER FIVE
CONCLUSION AND RECOMMENDATIONS

Marriage is a union of economically separate induals, with each
acquiring properties for themselves and for the itahonit.*3*

Deborah H. Bell
5.0 Introduction

This chapter focuses on the summary and conclusiongespect of the foregoing
chapters. It summarizes the discussions advancearious chapters of this study. It also
summarizes the gaps that exist in the legal framlewno the various laws which seek to
entrench the requirement for spousal consent inrgged lending of the matrimonial
property. Lastly, it makes appropriate recommemaatiwhich if adopted would go a
long way in enhancing the legislations in place m¢a entrench the aspect of spousal
consent. This would ensure that the requiremerdpofisal consent is achieved both in
principle and deed.

5.1 Summary and Conclusion

Chapter one is the introductory chapter. It outliiee objectives and the importance of
this research paper. It laid out the scope of Hpepand the idea was to shed light on the
study, its significance and to set out what it ain@accomplish.

Chapter two discusses the historical and judicgafetbpment of land law in Kenya, with
specific regard to matrimonial property. It alsoks at the legal framework in Kenya. It
discusses the provisions entrenched under the Keayd international law. The aim of
this chapter is to put up a foundation for the ihesd to further lay a basis of the
provision of spousal consent in disposition of mmabnial property under the Kenyan

law.

Blgypranote 1.

83



Chapter three is a conceptual chapter whose puipdsedelimit within context various
terms used under the Kenyan legal framework wheveha bearing on the concept of
spousal consent in the administration of the prypeFhe chapter interrogated the
various terms of marriage, spouse and matrimomapgrty and their definitions and
applications as anticipated under the law. It agplored discussions pertinent to the
institution of marriage. It also highlighted theosgal rights over the matrimonial
property. This chapter also to a greater extenlyaed the import of the definition of the
term matrimonial home. In conclusion it underscotteat all homes owned by a spouse
be it rural, urban or holiday home, the underlyiagt qualifying them to be matrimonial
homes is the aspect ownership and occupation bgreét spouse or both spouses to a
marriage.

Chapter four starts by outlining the definitiontbé term spousal consent. It also looks at
the crucial but pertinent issues of the duty taldse, importance of the duty to disclose
and the consequences of non-disclosure. It alse ghead to examine the principles of
duress, undue influence, unconscionability and Hwy can undermine the consent of a
spouse. This chapter is also comparative in natul@oks at the comparative analysis of
the legislations in Uganda and highlights how th&ats’ has achieved to provide for
better laws through entrenching provisions meamravent fraud, establishing duty of
the mortgagor to ensure that consent given is genamd valid and placing requirements
as to what constitute a proper and independeniecbns

From the foregoing it is evident that this resedrah successfully achieved its objectives.

It has emerged from the research that the legameeguarding the rights of female
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spouses is not coherent as it has gaping holeswaaidly expose women to the whims of
men.

Having laid this basis, it is fair to conclude thia¢ existing does not adequately protect
women against instances of undue influence whemngoiga matrimonial property and
that a raft of changes need to be made on thesettaprotect women against instances
of undue influence. This research has particulanigerscored the critical importance of
having a proper spousal consent before dispostafomatrimonial properties. This will
largely inform the recommendations as discusseaibel

5.2 Recommendations

This research paper proposes the following reconaatems:

a) Section 79 (3) of the Land Act, Section 93(3) lud Land Registration Act and
Section 12(5) of the Matrimonial Property Act slibble amended to ensure that
the object of seeking consent is achieved. As dyrehighlighted in the
discussion, it has been stated that the provisiortdnsent was meant to ensure
that spouses are not allowed to unilaterally da#i tihe matrimonial property in
whatever manner they wish. In order to achieve, tthe various Acts must
explicitly provide for the requirement of a genuiaed informed consent. This
higher threshold will ensure that the objects & #arious Acts are achieved. In
light of this provision, the various Acts must famdentally make it a requirement
that before consent is given, a spouse must bepémiently advised on the
effects of the securitized lending. This advicewtde given by “independent
persons.” “Independent persons” should include @figer of the Government, a

Justice of the Peace, an advocate, a Notary puidick manager, a minister of
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b)

any religion authorized to celebrate marriagesamdother person authorized by
the Cabinet Secretary by statutory instrument. Tieguirement to be
independently advised should only be waived if $heuse has shown sufficient
understanding of the effect of the securitized iegdo the mortgagee.

In order to prevent instances where a spouse witbvarbearing influence forces
his/her partner, as the case may be, or in theafasenan, partners, to consent to
a disposition contrary to their wishes and tie ti&rimonial property to a debt
which he/she is aware he/she may not repay, thd Rayistration Act and the
Land Act should provide that the mortgagor in mslertakings must act honestly
and in good faith and in particular, disclose alevant information relating to the
mortgage. The mortgagee should also act honestlyimrgood faith. He/she
should also disclose all the relevant informatiorthte partner or partners of the
spouse before sanctioning the property. This waydda long way in curbing
endorsement of dispositions which are likely to riatrimonial property under
unreasonable terms.

Before any sanction of the securitized lending lo@ tatrimonial property the
Acts should not only require spousal consent buhéosame effect, the Land Act
and the Land Registration Act should provide the mortgagor and his/her
spouse, as the case may be, or in the case of asimaurid provide a copy of their
marriage certificate for verification to preventnmmission of fraud.In the case of
a Customary Marriage a letter from the chief anda#frdavit attesting to the
validity of marriage of the spouses will be su#fict. This will go a long way in

snuffling incidences of fraud.
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d)

Further to prevent commission of fraud, the LangiBeation Act and the Land
Act should provide that the independent persoresptbrtgagor, the mortgagee or
any other party who advertently commits a fraududty of an offence and on
conviction is liable to a fine. This would deterele parties from engaging in
committing a fraud.

The Land Registration Act and the Land Act showddamended to provide that in
instances where consent is unreasonably denied $poase a party can seek
judicial remedy. The aggrieved party should hawe rilght to resort to judicial
remedy by instituting a suit before the Environmant Land Court. The court
upon determining the merits of the case would thhecide whether to issue the
consent. The determination of the case will howdye subject to appeal in a

higher court.
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