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LAW AND THE STATUSS OF WOMEN IN KENYA:

The Example of Laikipia District-
By

Kivutha Kibwana

Abstract

i This paper explores the question: how does law
affect women's participation in development in Kenya
generally and Laikipia District in particular within the
framework of economic, social, cuitural and related factors.
Thus it seeks to determine T"e naturg extent and impact ol
gender discrimination against women from a legal stand-pwint.
Through field data obtained in Laikipia, three types of lega.
constraints - constraints emanating from legal sanction,
ineffectual law and l2gal lacunae which undermine women's
participation in devejopment are identified. Finally, a
reform agenda is proposed,

In the paper, an attempt is made to examine the legil
problems encountered by:

: women en masse
: upper and middle class women
: peasant and working class women (working women) due to

a) general exploitaicn of working class people in a
capitalist system

b) explcitation and discriminetion by upper and middZl.
class men and women

ion by oppressed and

c) Exploitation and discrimainati
iriend" and his relatives.

exploited spouse or "“bov-

-
[
1

a
r

It is concluded, inter alia, that because women i.
both rural and urban settings hardly have land rights,
credit, employment or business opportunities, their independent
contribution to free enterprise develcpment is significantly
curtailed. Further women's participation in development
would be enhanced if there was a guarantee of personal acc
to the fruits of their labour. By distancing women from
means of production and the products of their .. labour,
society pays by having a lower level of development than
would otherwise occur.
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*The only law which women know here 1i: the law of their

husbands®

Ruth Kecske
Community Division assistant
Belgut, Kenya

'Women have always cccupied 2 central role in African
economies being the main agricultural producers and suppliers
of welfarc services at the household and comrunity levels.

The woman's position in traditional socie*tv was clearly defined
and largely determined her rightful social status. However,
colonial subjugation and its attendant Victorian attitudes
towards women both as workers and as partners in life eroacc
women's cconomic and social status. Kenya has been working
toward the restoration cif wemen to their active role, net only
in the development of the economy bur aisc in the ownership -.ad
control of wealth arising from economic production. Women >
quality of 1ife, as measured by such irdicators as educat’ -n
urbanisation, emp.oyment and inccmes, has improved consideranly

since independence...

Women had well defined leadeirship roles in traditi %
society and participated actively in the struggle for
independence. Howzver, duc to their disadvantaged position L.
the education system and as a resuit of unfavourable scecial
attitudes, women have been slow to rise tc prominent leg-'~v o

/positicns

in modern Kenya. However, in both the public service and the
Erivat. sector, a growing number of women are assuming
managerial and supervisory positiong in all sectors of the
economy. Politically, women have the vote and exercise a
considerable impact on pclitical trends. Vomen's Groups
participatory initiatives have contributed tremendously to

economic and social progress'

Reputlic of Kenya,
Develorment Plan 1989 - 1293,

Nairobi, Government Printer at Z7-73.
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PART I

INTRODUCTION

1.9 Scope of Study

This paper explores the question: how does law affect
women's participation in development in Kenya generally danu
Laikipia District in particular within thz framework of
economic, social, cultural and related factors. Thus we s¢
to determine the nature, extent and impact of gender
discrimination against women Irom a legal stand-point.

Through field data obtainsd in Laikipia, three types of leg:l
constraints - constraints emanating from legal sanction,
ineffectual law and legal lacunae which undermine women's
participation in development are identified. Finally, a reform

agenda is pProposed.

1.1 Justification of the Study

Preoccupation with women's issucs by researchers,
policy makers and implementatcrs in Kenya can be justified -

if justification is necessary - on szveral grounds.

First ... A society lcses development
opportunities by ignoring women's vital

role in societyv . . although women constitute
half or more of national porulations ....
Second ... even if women's selr-improvement did
not lead to quantifiable increases in
productivity, discrimination against women is
intelerable, as it violates the fundamental
rights and freedoms of peoples... Third ...
gen.er issues (arz) important to development of
resedrch because women's self incges affect
their own development. (Achol. Pala Okey

1889: 3-5),
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Clearly then, since wozen const. - : the majority
populaticn the ccuntry deprives itself F a2 large proportion

cf human resources if women are routinely ignorved, misutilize -
in a word peripherialized. [n bhoth Eastern and wW:stern Europe,
attempts have been made to reintegrate previously subjugarted
segments of the populaticn including women into the developacnt
e, + Similariy 1in Third Worlid countries, recognition and

empowerment of such populations has recanily begun to be scen o8

a critical measure in dyrandzing existing eccnomic and soci.
structures. For if world history hithureto constituted an
attempt by ruling groups to continually excrude significant
portions of the populatior from the develcpment and human
arenas. it appears present and future history is/will be about
incrementally reintegrating such disadvantaged groups into thu

LCONOMmY ahiu penerally humanity.

Women's actual contribucicon to economic production is

believed to surpass msn&s. If thac be so0, common sense dema.. i
such production role should be acknowledgecd and men must
participate egually in beth productior -wd coasumption.
Furthermore, women are largaly “esponsibie ror the central role
of initial socializaticn of the population. Thus, their
treatment by men, political authority and soclety must be
consistent with the above crucial role so that women are given
added incentive and support for improving their cocialization
role. Crucially, rehabilit.tion o1r woman'g condition will
dramatically reduce disadvatapge ona marginzlization in soc «
since women constitute a significant preoporticn of the
disadvantaged. Moreover, lessons iecarned in the study of gunder

induced disadvanataeed.will, it seems %o us, apply mutatis uutendi

tc an examination of other disadvataged populations.

Since present legal norms in many communities.and
countries - including Kenjya - were ceveloped within patriachy,
it becomes worthwhiie to study how such luws relate to gender
discrimination against women. Fuvther in societies such as

Kenya's, which are still emersing from the traditional form,
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the "invisibilization” and potential »f women in the devels na
process deserve special study sc that we can determerie if

modernization can ba a viable catalyst in reversing women's

discrimination.

As will be clear presentlv. Laikipie district repres i
a microcosm of Kenyan society because of the diversity p
within it. £ study of woman and the alaw in Laikipia
likely t» highlight legal problems faced by the Kenyan woeman

general.

Laikipia bistrict: Pertinent Background Information?

The district faces unique wcological constraints which
cause unteld hardship for women. Extensive aridity and semi-
aridity imperil agriculturdal and live
economic activities. As a result the working women herse
have to exert themselves over and above their countsrparts
from the country's agriculturally faveur-ble areas in order
to secure subsistence and famil; survival. In the drier
sections of Mukogodo and Rumuruti, annual rainf2ll smounts *o

only 400 nmm. Water resources which could Facilitate cheay

’G

water projects are lacking. Consequently. water dovelopment

has lagged behind. Women spend considerable time in ensurirg

stock production and otis

S

provision of domestic water® - inde:d cone of the most persists

problems articulated by our respondents was acute water sho. t-

}od

of Kenya, LAIKIPIA: Dictrict Development Plan 1989 - 1993,
Ministry of Planning and Naticnal Development, Nairobi,
Government Printer, 1963,

2, Some of our respondents spent 7 hours a day fetching wat v
every two dqays.

3. The quality o. the water 1s, on ths whole, very pcor. O
several occasions, we drew water from & river used by

and for bathing and washirg <lcthes. Teo my knowladge

none of the researchers drank the water.

. The information in this secticn ig extracted from: Republiic

>
-

~
I
s

£

]
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Due to existence ot few forcsts, wocd fuel and charcocl
are scarce. Livestock products are thus widely used as a
gource of energy. Shortage of fuzl rescurces, just like waser
shortags, also overburdens women because traditicnally, they

g
are 2xpected to mebilize both.

Parts of Lailkipia have a pastoral 2conomy in which wonen
provide labour within the contexts oY unadulterated patriariay,
polygamy and a perepnually enfeebdbled economy. Where the economy

is poor, women experience thiz brunt .. f such state.

Ranching activity has =2xistaed since the colonial era
WOmen have prcvided cheap labour in che ranches; aiten thear
labour attracting less renuneration trnon men's., With the
africanization of some of the »ranches widespread migraticn
into the district has occurred. S8ome »f the migrants are singie
worien who participate in acquisiticn of land ond independert

economic activities often as heads of tneir households.

Laikipia represents one of the iew districts in Ken.o
where the male population ocutstrips the Female pcpulation.
In 1979 there were 69,548 males Lo 64,978 females; a sex r.. .
of 1:0.93. DMen tend to preceed their spouses into the dist.o
in order to start homes. The Samburu snd Turkana herdsmen
usually migrate without their families.  The military stat’ -3

in Nanyukl are basically stafied by men.

3

Landlessness if rife in the district. From an estimaioa
population of 242,260 in.1989, 35.700 people were landless
Wemen tend to predominate in this category, particularly where,
as is the case here, customary law vests land interests in
men. Net ali private land has bpzen subdivided, hence untitied

parcels exist, In such a4 scenario, proprievary security for

women is mor:z hazardous *han where titled land exists. On 7oz
wholl, very small holdings axist which make viable
agricultural activity diificult. Like elisewher2 in the ccuntry,

“tual agricultural activity is carried ouil by women.
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Smali scale farming i3 prediciably an important

T

agricultural and econocmic activity. 7T raise agricul

rd

productivity, planncrs and agricu.

L 1
extension officers - huave to conscilously target women.

&1lso the informal sectcr sceoves as an impor tant
contributor to econemic activity. One problem facing this
sector especially among women grcups is5 lack <¢f marketing
Also loan applicants are few due primarily te lack of

appropriate collateral. This appliies more to women than mua

Many women's groups exist and operate within the disty
zred. Financi

r cf groups

Brrween 1983 and 1987, 150 groups were regist
assistance seems to be dwindling as the numbe

increases.

Few hoalth institutions and facilizie
are 16 dispensaries, 2 sub<health centres, 5 haalth centres
and 1 hospital. Certainly, repredevri.¢ health and family
planning for women cannst be catered {.pr optimally under suc!
conditions. Children'’s healith is also adversely aff
lack of adequate medical focilities. women are ordinarily
responsible for family he=z. .h. Thereiore thay are more acute

affected by problems iy che health delivery system than mern

+

Educational opportunities are as yet extremely limic -«
especially in Mukogodo. There exists a dearth of academic
inst_t tionc. Women's enrolment is markedly inferior to men'
Adult literacy programmes are rudimentory. As a result,
widespread illiteracy embraces the district, this being mo:
pronocunced among women. For exsmple, a oeren’ial problem
afflicting women leadership is illiteracy. Scme purents ax
still opposed to schooel education of girls because such Dar:
prefer traditional education for the duachters aimed at o

them feor early marriage.
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Finally, in Laixipia, cultur: Jiversity, as well or
social and eccneomic cifferertiation are extreme. Notrt only is

the gap betwean rich and poor witremsa wide, but also

1y
culturally diverse groups exist. Thao pasteoral communities
still pursue their truaditvional Africun culiure, whereas most
of the migrant ccmmunities have, ¢ a large extent, embran-d
y

a
Engiish type "modern" culture.
PART 1II

GENDER DISCKIMINATION, LAW AND DEVELOPMENT:
TEEORETICAL ISSUES".

2.1 Gender Viscrimination Pefined

Tove Stang Dahl defines sex discrimination thus:

Discrimination menns diff :rentil treatment.
Sex discrimination means difr:rential trvatment
because of sex, for example rules and actions
that treat men and women dizs:.oently on the
basis of their sex. Kules .d «clions that treat
women and men differently on other ;round are
not, ab initic, sex discrimination since the
interticn has not been to trewt them differantly
on the basis of sex, But such rules «and actions
can in fact have sex discrimination as 2
consequence. (Tove Stand Dahl, 1987:37).

Gender discrimination thus amcunte to advantage -

economic, political, social, cultural and psychological

%]
|-

accruing to the male on account of their control »of natw

A

and human resources, the production, distribution, exchu.I:

{

and consumption processcs. (Mariz Mzemo, 1987:114 at il4~718)
The justification for engaging in sex discriminatory
practices is however, orticulated within the cultural ridllie,
the argument being men are natur~t and histcoeicol leaders
whom therefore society expects to assume dominant role in

soci2tal organization. Often, male superdority is also

For =z discussicn of theorcticzl issues 01 yomen and
-~ ~ e P N . - . - ] - - . .
the law.1n Africa, z:z Jzanet W. Kabeberi, 1969,
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justified as a function of biolcgy. :ntly then, gendex
discrimination flows from patriarchical and econcmic hegernior
over the female species -~ of whatever class - based on a wel

of half-truths and lles.S

Although gendcr discriminaticn and all discriminat
for that matter - is bv and large negative,; there does N
positive discrimination of twe tvpes, that 1s '“negative positive
discrimination"” which uaccrues tc A, directly or indirectly. due
to the effect of negative discrimination agains

t
Tove Stang Dahl 'It will always be the case that nesgative
1 t

T

discrimination against cne sex, directly or indirectly, -awares
positive discrimiration for the other and vice-versa'.

(Tove Stang Pahl 1987:39). Secondly, there exists positive
disrrimination intended to ccnsciously correct existing negative
discrimination. For example, provisinc: of Job quotas tc wom
who had previously been subjected to employment discrimina™ic

constitutes positive discrimination.

2.2 Who is Discriminated Against’

The majority of studies, especially by Western fenlin’

writers, tend to treat women as a LOmMOgenReOUs

s
m
o
o+
'—l .
ot
’_...
=
U

true all women - whatever their social znd class positis
are discriminated againat by men within the same clases or
above their classes. However, upper and middle class v

are not discriminated against by men in the same manner

extent and ways as working women are. In identifying prab. S

encountered by women due to gender discrimination, it th=n

becomes imperative to distinguish

: problems encountered by woman en masse
: problems encountered by unper and middie class womern
: probiems encountered by peasant and working «iiss

women (werking women?).

5. For a comprehensive discussion of patriarchy and ger
1 6.

discrimination see generalliv Maria Mies, 19

3 -

f

oz
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lead to mis-

2]
—
o}

Blurring of the above catsrori=:

sender discrimination.

U"‘
oy
'3
15
5

identification of the problems Tlcwin;

The scientific content of our enguiry, is a conweguence, is tizo

)
i)

T e
. L

,

seriously undermined. This Is moo~ s devaeloping countr,

where upper ancd middle clas: women form a small minority of a2
female population and therefore a study of vender discrimine.icn

has necessarily to concentratz sn werkang woien®

Wwe ave obviously not avguing thit the problems of upper
and middle class women are inconseduantial. No. 1In the
women's rights nicvement, gender discrimination against such
relatively advantaged wcmer miust aleo he Ildentificd and aclivewly
mobilized against. Crucially however. ,ender discrimination
against workirny women nust be consciously idwntiried and
remedied. Needless to say, problems comsen to 4ll women must

similarly be addressed.

One of the reasons we have isclated the working wome:n
for special scrutiny is that hers is muliinle exvloitation an
discrimination. She is exploited withi.. .o {roseworik of the
capitalist system in general, just a5 her mdle counterpart is.
She is also expluited and discriamin<tid “yainet by upper and
middle class men and women. Also sh2 is exploitea and
discrimianted against by her oppressed and cxploited spous.

or 'boy friend' and hig male relative.

In our view, any analysis of gender discrimination
especially in the African contoxt mu=t be sensitive to tne woove
multi-layered reality if it is to avoid being simplistic,
apologia or a smokescrcer for promcting ugper «and middle claus

woman's partisan struggles Ffor "women's liberation".

Indced for Laikipia district the majority of ths women
population are working weinen.
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2.3 Cauces cf Gender Discriminatioc..

Gender diccriminztion has diverse causes. It may be

]

officially sanctiored, consciously or uncconsoiously zngendor.

patriarchy. ocutlawed but alive in societal practices

i

by

measule:

o, £

designed to eradicate it and go on. #Horeover, sections o

sanctioned by legul lacunae or lack oi awzvenass o

populace e.g. extrzmely disadvantaged and culturally oppreze:zd
and subordinated women may be conditicned not to identify
discrimination and thererore to them discriminitory practiuas
are in the short run acceoteble. LEven where the subjects

of gender discrimination rezcognise iis 1llws, they iay choss
docility in pruference to enjoyment of the meagrs ben:zfits

the present gender biased systom.

friedrich Engels posits taat gendsy discrimination 12
rooted in the genesis and develeopment of private property
especially with the advent of class, slave awner sccilety.
Such Engc.lian thesis runs thus: urder primitive communalism,
women's position in the household ani wc. ety was dominant,
but women did not cxploit such suvcricrity. The cominancy

cre-ater rele tThan

L 37]

arose from the fact that the women played a
the man in ihe reproduction of the human zpecies and product .ol
of social Life beiny in charpe of houseiceeping as she was.

Engels comments:

Communistic housekeeping  Lowever, means
the supremacy of women iu the house, just
as the exclusiva recognition of the female
parent , owing to the impossibility of
recognizing the male parent with c2rtainty,
means that the women -~ the mothers - are
held in high respect One of tho cst
absurd notions taken. cver fyrom i8th
century enlightenment is thet in t
of society woman was the slave of man. AJOTIE
11l savapes and all barnarians oF the lowe o

middle stapges, and t¢ " certiln extunt oI fhe
upper stage also, the position of women is not
only free, but honoursbie {(Fr.edrich Engels:

1972 ed: 113).



Engels argues that as socicty amer & “rom primitive
communalism and man - who owna¢ ana contrceliled the tocls o
production .utside th2 housenold - mulitipliicd and privatiz
property, (Id. 118) a revevsal oi y.nc@is rolis bagantte oo

Write Envsels-

Thus on the one hand. in ﬁvuporf:Ou 08 wealth
increased, it mude the man's pocati -p in the
family mopee imporcant than the woman's, and th

(S
on the other hand created animpulss to expleit
this strengthened positicn In orgpr Lo ovevthrow,
in raveur of his children, thoe rriditicenal cordev
2f dinheritance. This, novever, was impossible co
loﬂg as Jdescent was v

wCaviad accnrdlng tooanother
right. hother ripht the~efcora, had 1o be ovirthrowr

.. kld. 169).

'"The overthrow of mother Pluht wzs the world
historical defeut of the fonale sew., The man

took comimand in thie home d1h the womdr, was
degrzded and reduced ic servitude: she becume

the slave of his lust and a mere ilustrument ror the
production of children.® {(Id. 1206-121}

Engels peocezds to show that n opdie to defezt moth
right (that is, recognition of daoscent oniy through the
mother's side and recognition, for purposes of inheritanc
of only the female line due tothe fact $f sroup marriage)
was mandatory for the alrceady propertied mzn to introdace

monogamy or the women (Id. 100). ECrels writes:

Monogamy aroczce from the concentration of
considerable wealth in the hands or @ single
individual a man ~ and from the necd 10O
bequeath this wealth to children oOF Lhat man
and ~I no othzr. f[or . his purnose, the
nonozamy of the wom:n was required, not that
of the man, so this monogamy of LLe wonian aid
not in any way interfere with open or concealed
polyzamy on the part of the mar, (Id. 138).

To summarize, Engels demonstrates that man's capture
private property, particularly within = petriarchial and

class set up, ensured his deominancy ovaer wonan. 1ndeed



progressively, the wciaen man's siave znd o producer
his children and labour. 38ecatse hous- werk was no longan
treated as socially necesdary labour, L% was not recognizs
as such and the woman was catapulted inito «n infericr posi
with the accompanying degradation.

vlost feminist writers today agres with Engels, a

least his brnad outiines. that the aconomic

Ml g1l

women through history - their distancing from centrel and
ownership of the iaeans of productian - 1g in large measurs:
responsible for their present subosroinate position.

Although venerally adopting the Marzxist framework,
Claude Meillasoux thinks that wonmen's subcrdinaticn is
triceable to a factor cother than the genescis and conteol o
private property by males. Hoe states

(hls1or¢ cal materiallsm is algo valld for

pr1m1t1V" sosliety and ... the p:uuqction

of material lifs conditieons the genwral

Process u{ social, political and

intellaectual life' ...

still snd this is Important in conirist

to capitalism, power in this mcde of

produ cticn (pre —class mode of nroduction)

@sts on ”ontpo¢ over tnz msoanS Go o humin
reproductlon - subsistencs wocds and wives
and not over the means of materisl

(1981:49) (emphasis in the criginal).

production,

e adds (and we quote in extensa)
Wemen's subordinzaticon nmake. tham susceptible
to twe Jdifferant kinds of cxploitation - the
exploitation of their labour, in that ths
lose their claim to : - ' chelir
preluee, weich 18 handed cver to theirs husbands
who tike controvl of it or» pass 1% ore To the
elder, and ig never returnad to them in its
entiretys; and the sxploitation of her
re prouu ctive capacities, nmostly since filiation
{that is rights over th» poogeny) 1s always
established through mea ... (1981:77).



Althougzh Meillass

Marxk 1s therefore ripght oo hoi.. o0 that
women probably constitutad oo 1irst
class. Al the same, it is soill ) ,
distinguish disfrf-~ent cat.govries cf women
terms of tha funciicnos thor sulfrl cccordling to
agze by which thaey wre not e ¥h wome relations
of exnicltition and sulordinction.  Thoe odvent
of 'private property' certiinily brings
significant chanjes 1n the position ol
pngels discorned, but wo have so:n that the
causes ror tncir submission ara more intimat.
and havae mora distant cripgins (1981:78).

™)
o

UN'S WoPk 1s fin:isiv: G oan important

o
contribution to the gender discriminsticn debite, it has

[¢¢

-

Leen criticiscd.  Sharon B. S:tichter amd Jane L. Parpart

Meillaso
over rep
prcpert

reproduc
disposal
buring €
thesis o

emp hisis

Meillasoux seemesd to Lo aryuing that in all
human societies subseguent o nunting bands

ing gynolocalities {exerouin., in the future,
advancad communism). men hald of necessity
coentrolled reproduccion, and herce controllsd
women. cdholm, Harvisz and Young responded that
even 1f some xind ol scceilsi control over
reproduction were a negcsssary feature of all
societles, such control need not necessarily

be by men, nor nacd Lt be 10 wi01]l to the
interests of women. Vunthermore, contyrol

over reproduction was only part of the problein
of contrn»lling allscation to the Loabour force.
Finally, the gquestion of who wonrtrolled women's
iaportant work as matsri -1 producics  had been
n2glected.  Kepredustion hal become i OVEIs
load:d concept; to make 1t the ull-Inclusive
explan~tion for =mun's contrsl Cvar women

as unconvincing. (1988:6).

=

It seems to me Engel's work could be read to inclua

ux's point on the cantrilitv of th:i issue of contro

roducticn by men, Due to emvrrence of privite

e
, men found it necassary te control women's

tion for puvpose:r of esoanding labour power at tha:
P P :

as well as securiny hic
he obove process . women bec¢ame suborginoeted,  LF
f men's contrai of reproduction per se 1s ovcer-

ed, w

(]

-irs of undloputed paternit; .

T

run the ».sk of viewin; wonen as the weaker
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s2x who had *to be protectad by men urini: the course oi wh
subordindtion resulted. Such, formulation would expose us

the charge of paternslisn.

After scrubinizing relevant literature by naturalisi
liberal and leftist femiunlsts (Marwi:t and radical) {sce o
Susan Moller ICkin, 19832:170~18C; Diane . Coonie 1
David L. Kirp et al 1988:46-tn,; we conclude wide agr
therefore exists thet uitimately eccnomic emanct
female populaticn 1s a basic anid neoessary conditl

¢

realization of gender cconallty.

To the extent thal women inorementalls access and wor
means ol production. their lab ur and the fruits ¢f such

and production, gender discrimiration-cmainst thaem is alse
incrementally reauced and thae movemant towards cgquality pu

a sure and concrete fouting.

Patriarchy - within which men own the means of prol -.oor
and property in general - provides o fitl:zing framevworik for
gender discrimination.  fPatriacrvchyt iiteraily means’the rul
of fathers'. But today's male dominance goes beyond fthz
rulc of fathers', Lt includes the ruliz or husbands, c¢f . al:
bosses, of ruling men in most socletal instituticns, in poiil’c
and economics, 1n sheort, what has bean callied 'the man's le.ue

or more ‘men’s houge'. {i1arar.. .iies 1885.87).

Althoug,h sexist ideoliogy does not and cannot cause gendar
discrimination, it is howcever relied on significantly . to
justify such discrimination. Notions of the woman's
subordinate peosition in sucisty baing cssuciatszd with her
biological and physical iafoeriecrity arce freguently neddled
even by some writers (David Kirp =t al 1386:L47)., tcreves

relipions and relipgious teats nave also justified

N
(%
}=—

O

discrimination. (Osita . Eze 31984:1u1).



- 15 - TOS/WE wzi

2
The relationship Dotweoin Salti o o tracition on the

ore hand and gender digeriminaticon on th  other 1s o compl oy
one. Some writers beliceve: that 'the razl bhagis of the
inequality of sexes in africa should bo traced s#ssentially U)o
the traditional divisioa 2F loboust. (In.1%2), The awgar.~1t ha
it that within the culturail tracitions of Arrican societia:
woman wep o assigned those voles wnich made cham int:pior

men 1n sc far as the roivs were the "sos ones. whercas

is true thot in African sceievies, where slavery and nascsn
feudalism ~ or socisties wovalopiny tewerd: such modas -
existed, the status of womzn wis susordinated to that of - |
However, 1t has to be conceded that in pre~elans pre-cclod
socieries, thz: woman's »-~l. was acknowledgea and treats=d « .k
dignitys; many such sncletiss wore matrilineal o had a
patrilineal structure nodareted by aluments of matriarchy.

Te tha extent that private property and patriasrchy were noi

[

dominant, mcther right tonded to preserve respect  tor wome

capltalism ir

s

However, the introduction and ponetration o

r
s
;

9]
c
-

Africa upon cnlonlalism accelerate yJjugation of wonr.

For exawple, land cwnership wes ofi  1:1%y pecognized amol.,

male household heads thereby reducir,, women land rights te
merely use or access ripht:. Orce the wonan's marginaliz oo
and inferiorization reachad its zérith under copitalism, -0 v
Wwriters on yender discrimination s eserted to culture to Ssv . cLn
that women subordination in African so>ieties hod cultural
rosots. IMMissionaries also buttregsed such positien. In tim. oo
a large proportion of African mem came to belicve that wiio .
their culture and traditions, justilication for their
domination over women existerd. Precicfably the wntire fap:rio
of present sceciwties ic so structurct that it ensurcs gende .
inequality in favour of m.:n; both consciocusly and unconsciouszly
men and wemen ordinarily bihave and live in ways which
perpetuate gender inequality. it is no wonder that ruadical
riminism hos the followin. agenda for inducing gender equaiity.
Writes Diana H. Coole:

b

Unlike *tne Marxist approach. Lt
has not strugglzsd o incorpepatae
pre-existing uOl*“:\ul f“amumc ke, but S
attempts to shift cur wholc veizention of
society, te restractur: it in tesss a padically
new s2t of woman -~ centroed meinings.  Lts

'-Io
e~
P

|
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aim hzs been to recost poersonal Td:a:ptitiess

to reclalm language & cuiture fr T rh.:r mascul
masculine forms; to

political powers €

3t 2OS5EES human &aCnLc and
to chellenge traditional vilues

(1988:2-35).

Diana G. Cole swnmairlz-:
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she writas:

radical fominism ... foutered the claim that

the personal is poliviceal ... {at 2330,

claims that the personcl is political thus

shift traditional notions »F pelities in
fundamzntal ways. First, they locats the

family and the svxual identities constituted then
rather than the state, as e primary site of
power relations. Thay mean that ponlitics 1is
about personal lifz not i t eicctoral
battles and ambitious indivi_ ua that the way
we live in our peiwvate 1 i much the sturll
of pclitiecs as pariiamontary ds es of tvﬂor’es
of state. Whe raises the :hfi the

hausework beccmes o political issuns, 3

chey isolate men  pcather than o0oacnde clacses

of self-interested individuses as he prime powe
ekers Third, they find. =hat power is

exerels td throuzh o wvhoie ronge of chenneis but

tend to focus on nqycho CUuzJLJT anﬂau sinc-

consciousness-raising is necded befors victims

recognize the full scoupe of thelr cppression.

Fourth, then the scope of politics is

r,k/
consicderably broadensd; it no longar ﬂakeq gznse
to locate a circumscribaod ponithdL arena and
juxtapose 1t to an a po]1_1»~¢ praivats realst. As
women's experience testifiles | there is no
escape from pOWer relations in the world as we
know it. ({at 25

Undeniably emphasizinyg the personal realm where cconsciow
raising anc¢ other buattles fov equalityv musi ccour 23 ori
Howevoer, de-emphasizing the primare »oic of class ~nd st
creating 2ad meintaining cencer incquaiity oo easily v
i omis-identificstion of the causes ol epder discriminat.
Indeed whuat the radical feininists hw. fo say turnsns osuw

to be that radical after 1.,



pra2occupation with: tii: role of omen in devsloronen
1 a

aAd sovertments has orlsin

1

principally due to o realirztion that it d0es nol alke wcednornic

sense ncof to consciously tarvget and monliisne cver holb the

populaticon in sociztv. In pursuit H»I nolivtic development 1

has beon rezlized, the “omule compon. .. 01 The populatisn

be rocognized and addressced not mera2l, o3 oo appendage

Sy LT
WX PRINES

wile economy but in its own riasht., Hence, onhe of the doletw . g

frects of gender discrim.nation a. .inst wonmon iw that socio ™

]

is rendcered poorer by igneoriug . de-empliasizing and maryinelioic

over half of its populatior. A cavtion is necessary -t thas

starc.

reprasc

s

Evan when women are boine  ignercoed'™, thoy stilye

nt the backbone of tae ccononies in africa - particus .oiy

rural working women. Most of puial pre-hoetion is accompl:

by such

zffort.

woman with or without mm-l¢ wanayoement Znput and othor

Many reminist < scholdar has paznoaned the phenomcno.

the "invisible male" within the rus:l cconomy.  Gender

discrim

L)

i
Z

ination against womaer thon Zu oooniive 1n the sense i

duz te it men de oot nocescercily input into producii:
as much g they could and hould

women-' s producticn is rot wf high a. 11t should be siae.
it 1s rot adeguately supporte:l be men’'s productive

Activity.

volicy makers and implonentubors continue te plan fe
cdiress men and thoreby do aot also suffijciently tar ot

WOmENn Who 4re Yesponsibie ior the bulk of the produect..a.

he extent that domezstic work by women is not 1 well:

t
recognised, a sipnificant propocticn of wonen's Llabc o
apuroveilied Ly the men with.ut compensetion anc thup
peccgniticn.  Such productiv. activity ig turther oov
reflzcted in national cconoml.c [Loures, thereby

.

legitimizing this soecics of mela exploltation .
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V) since womsn pé ricularly din the »ural scconomy, und
the bulk f agricultural work sucn ia also conaert
into domistic work consaguaent upon which iks racog

1LSUppeLrs Work waien 1f undertaiian by omen would
171

fa¥

nave been recoyguized andg ooy Tnsatea Ior is oot

a5

Maomesticated

arud vipteelly rencered for fres.

vi) “omen are not allowod by the wuisting oxchangs and
consumption reiaticns to cppeipricte to themsslves

eyuitabls amount . thole labour's produst.

vii) wom:n's scli-estTeem due Lo The 2bove Cons2gUEnRces

perpetually low and the consuousnt loas to scolety

occarionzd by non-cxistence of coafident pooulatio

Y

Ciearly, the gonder discriminstion which in the fi:

place is meant to advantage mer, ondz up undermining the -

Anvalonmonrn—  sracm sowlely wil WLOSG R SR CTESVINDS 2 N RN T G & £ L6 G ek O
oAt e

achileve,

Gender discriminatioe againet wonen L parst ana pa

" . - - o

othevr differentistion rife in class «ocietwy.  Such dirfer

=
4]
|=e
O
ot
v
w
.

v

IS
O
=2

in on class, racial and cther miaor "ty dimern
neyative difrercatiation prove.ts soc.eTy From ceploiting
maximum potential. For uxample, withein copitalism, the w
man is exploited and oppressec by the oning ciuass(as).
the werking man exploits his wife, sisters. etc. who are
exploited within the brosder  systel. Beoaus: the. workin
is not simply a victim but als» an oppresscr, his own angs
t

he broader system stands miniuizecd,

.5 Goverament Policy ..o Ginder Diserimination

As one of the intreductory cuotntions suggests, tho-
Government is cognizant oi the possible 11l offects of
s

criminatior against women. Folicy documents - partin

3

{

i
ecent national plaans - cmphatic . lly artieculate the =0



fwomen are an important el2ment in

and should be integrated in hat pollcy”

“leprz2nt process

After enalyzing the devel.pment of 1D pollicy s

however, daria Nrzomo concludeés ~hat “uh

sweeping, vaguely worded statements 3l

commitment and intenvions on WID, wulh

s Y [4

naticnal plans and party manifestouv’.

A ™

&€
crimination and the role of women ~n

1t ve

( :..I ac .:L L

have

NZOIMY
19

sincae

JOvarnment

{Id.

veram.nt Ls v.ot te reduec

devalep

Szesicnal Paper devoted wualiy te swich 138

€.
onz comprehunsives and authoritative docunent,
<
th

¢ existing szlements of policy ehunciz
affivm that women 2re ot discraml:rated
'l

do not mirror the realirty on tho goound

tco do not go furiher to Supeest the sc

must be pursued to corrict gendey Jisciiminuation

women.

Thz: keen aralyst is left vich .
government policy articulation ot thig

and largeiy inerfectucl; indeecd lack o.

Luda

48 thuos
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"
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1,ednst
o 'ne
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73,
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Moreover

JOmen

noyi

and ther». ox

st

DLy

s

TeaAsures

'I‘_ (._')

Theat

Against

feelin;, tna

uneommittd

contributes to and supports adverse gender discriminaticn

measures and practices.

Most importantly, the gaine sohieved

government policy commitment towasds th

national plans and other ollcy sources,

eI oS

punctured - or even negated - by the conscolt

which favours discriminetizsn sgainst women.

the Constitution baers disc
sex! What this mean s

and practices which discramirate a.uainst them on grounds of

for a4 fuller discuscion of chis poiw
(71 palt

‘re¢d . Ndervitu,

U’

Yy wdlan
enunci ate
seriously
tional po

Section

nstitution to challang,:

that woemer 1p Kenya may Lot

U

A .

2 -
QOLN LT
Z2 of

clminoicinn un cul groeunds except

laws, prlic.s

4.

Kivutha Kibw.on
«

’_.r.L_

1-".
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From th: above. it should b clear thav presant
Holley on the role of women in souclaty to bz arfliculad
in elear cut aud Fipw manner.,  tor _over, the »anner In whis
such policy should pe acruzalized 1s noi 2tatad as an
ampLitication of the policy. Criticallv. whaizver policy oo
the polz of women ig To bLe Jousd ig codinary dolicy documsniz
16 perhaps fatally zontradictsa by the Jopstitution which

dose not outlaw sex Jdiscrimination.

HAINGCLON

.. Law and wender Discrd

L.

Giten the Low contravuted t sromoiing SONAAY (Qisenind
althou;sh ideally Law shoull uo the 2rse. AGdressing suon
realiiy Havisorey Schuler weites:

"The problem of the inferior leca™ szatus of women

centers arounu three kKey issues:

the laws themselves are O TL- unjust oY G2 SCydwdr 57 o

limiting the right. of women,

th2 application 2i the law - 2ven when 3adequate - i

often arbitrary r projudicial towards woasen; and

women tend to b uraware ¢f their cwn lepal status
of the effcer laws niave oa taam, or ever tnat they
Aare the objects of injustice”™ (Margarct Schuler if
In the ubove inst necs identifizd by Schuler, sex
discorimivration can be engendered in the iow 1tself o5r the luw
may proviile de jurc equality and vet <@ facto discrimination
cxists.  (Tove Stang Dahl, 1887%¥abk~5:.)., Perhups cone can add
to the above instances A rourth scenaric in which legal iucan
enables csistence of sender diserimijaticn.  We have, for o
seen that Kenya's constituticn?l structur: does not CUTI ..
pender diserimination aud thus constivaicicnal silence may

to sanction dicerdminaticon on ground of szv,
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Writers on vwemen snld the Llaw os . opr Llainary
always icxntify the key issues ia the <debate.  {Seo for ex ..
dargaret Schuler (188c:14% -~ 15) ULareo tunat:ly., zuech
identificavion focusses on th probl.oms cenf»onting upper ..
niddle class womoe:l to the exclusion 21 i WOrkin., woRan

bo¥h rural and urbuan. Ever wher is3 inly to both the v yking

P

N
,

i

woman and women Irom tic owning classes, thaiv manife

P—' C
f+
|
<
(T

can be dissimilar. For excnole, husba. s cr male re
Wworking woman may pot have raoal property for shose ownershiy
and controi their wives arg sSistors onun JdUhiers Sdan Contem.

#lso inheritance may not be crucisl Jor such women

Ir our view, much of the discussiocon <on women and law .a
africa and the: Third World is noa~Tiacusced Lo the extent Lh.ox
fegal 1ssues identified amens upper 2n. midJle class wemen or
creatad as the glebal issuses of All wuaen,  dven suphosedly
radical fem inlqt schelars sucoumb to such anulytical and

nerhaps ideolngiczl pitfalls o wenoaciow id .ntifying thow

initially (aria Nzomo, 19823 18873 S 5.0, Gutito 1376 etc.:.

2.7 Vomen, Law and Develonment. Mobilization for Empoweiwr

Selruler definss developamen®t thus: Davealopment
is essentially & preocess of ailocating and
utilizing resources for the social ap cconuitic
ben:fit ~f society. Unfortun-taly, ch: net
result of minv developmant processes n the
third World today ic the rolitic.l and

economic advancem:=nt of certain groups and

the margnalization, exclusion, or subordination
cf others. Wemen ﬁompris; Oue mejor socinl
sector systematically excluded [rom full
€CONOoILL2 And puLLtLCu- parc io:pftion in the
produstion and benelivs of devalopment
(Mar;aret Schuler 1966:1;.

Most writers oa th. roiz of women in development 3. tr
Third World define development in teows »F integration of wir n
s

into the capitalist model. The argum-at then 4

been :,ually exposed to the opp ortunitig avallabic under
capitalism as men. To Cynamize ceapitaiism 2nd introduce equlty

in = weifarist sense, women havs tC 5: given 2qgual opportunit,



g8 men to enter the capitalisct wode or moduction os acto

=
i.

znd not just as obj:cts. £f the above h.oocvens. women, th
free enterprise system and scel.ty will ke more the
'hus, greater incorporatior of womea Iato capi
sroduction will incrzase surplius, some of which cean be sh

AMCNng erKing peenle {(esprelalliy working women) and hence

sone raising cf the oznaeral stanlerd o>f living.

In cepturing the above understanding ov development
the place of women within it and peeing the possibility o
W, -
Lat

difrerent kind ol doveloswsnt, An

follows (wnd we guote in axtenso):

Th2 pasic premisces of rwuch or ‘h“ intae.ratliornist

N ' e . 17 L 3 e . - - R
rascarch (and the United Natic 138 Lo exaspiioin)
was that women were cutside siinstrean of

small oraicets hav
wWe must then
ana what +he

development. Unfortunatzly.
come and gone with little impa:
ask why sex ine ooulfy i
oltner dimensicns of gander baﬁfﬂ'inequality
«re, The main questions becc inta what
structur.s are women beings iuﬂ~r=a*-

is the pattern of social and nemie
differentiation wi+hin those EIORIARE S E i

DO women re«clly nesd to boe irtercat-
unuqua] structures or shsuld thuve be ¢ ;

ociety based on ginder equity? Thizse questions
UﬁduPLle a critique ui the corcabt of

"integrating woren in dev.loomznit,. Yain-

streaming” of womzn iz et a worxkable

strategy in and of ltseli. ‘Ihe guestion must
ne .2 nst“eam? Is iT

vocd for women? Doc:
o]

C
1o fuprther: what is t
3
Achola Pala Ckeyo 198§

From the above passage, Ckeyo anticipates twe types

s
development; development in the short term, whicn consist

"mainstraaming' or integrating wonen into present capital
system into c¢ither a reform:d capitalism, which is to som
extent scnsitive to the demands 0f woman in rheir march
vquality, or 2 post-capitalist system in which egualizy,
only for women vis-.i-vis men, but «lsc for all humenity i

ipuarainteed.
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For our »resent purspuses, w ..o ~Trate on the she :
term and tharuefore derine development 2- thaot
will Zpcrementally open up the napitilis® system equally for
all sexes and ensure that expivit-tion aind op i
on account or sex is non-:xistent or substiuviaily reduced.
Hence, we are interssted in explorin- how l»gal constraints
relating to women's status can be vemeoved to :nsare that
their participation in developiment, as defined wbove, can bo
enhanced. However . toygether wi. h other cuthors cn the subj:at,
we recognize the fact that overh~ulin ' cf the prescn
intepnatioral economic .nd cupstalist-patriarchial systems
must prelude the actualization and cuaronteeing of sjenuin:

equality inter se sexs=s and 1mong nechles.

Part III

3.0 -iw and the status of Women -n Laikipic: Research

Firndings and Analysis.

3.1 Introduction

Prior to analysis of the legal problems identified Jr ~ur
reszarch, a word about the methoudolory adipted. Field-u ok
was conducted from January-April 1939 and from November-
December 1989. From the data colilected, oased on a structurad
gquestionnaire administered to beth wamen and men (but wit)
a bias on women respondents), 90 cases from !Mukoreodo,
to

Rumur! ti end 01 Ngarua (referred subsequently as Area

(8]

alysed. The data was

“

16 from Central (Area B) were

na
analysed separately vis-a-vis the above two localities because
the populaticn in the first three <divisions, largely consisted
of rural poor working peopl=, wnile in Central division w- &
"modernity" and sliightly higher incomts were noticeable.

w1s anticipated the -ibove dichotomization would erable us

to study women ana law in light of economic, social and

cultural differentiation.

8. Although we have introduced areca s =nd Area B obbrevi:
R .

sometimes we identify the loczlities by their approprintez
name.
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Another important sourc- °f do* ©oour study wes
unstruciured interviews furthsr suppliimeni2d by Xeen observiil

of nyruid process and activitize wotnln the community.

Larlier, we lameneted that .n.ivses in t
usu1lly identify tlie nDroblims ncorunterad Dy WO
consequenc : of the.r pender, cless and €
separately. In this part then, we wizh to examine the prcblianmg

within the framework of:

rroblems. vncountered by woman en Risssa.

problems enccunterad by uoper and middle class
womean.

countered by pensant and working claos

proklems

n
women (werking women) due to

a) general o

+ X

in a capitalist svstem

L) exploitation and -“iserimination by upper and
middle class men and weines.

exploitation ind discrimination by oppressed

oG
~

and oxploited spouces cor ‘‘boy-friznd” and Lic

ale relatives.

Three caveats however mus™ be 1mmediately cntered.
aost of the women in the district are working women. Prob'. s
of upper and middle class women may nct be widely canvassed
in this study. Second, many of the problems discussed do no-
fit in ¢nly one of the cate,ories, they, traverss more th-n
one of the three broad cat:gories. Third, wo do not
concentrate cn problems cacounteren by working women by reascn oI
the gencral exploitation of weorking class pecple to the .xtent

thit this represents the coamon exploit. tiun ol the sexes.



- 25 - ID3/WF 431

3.2. PROR_EMS ENCOUNTZRED2 BY WUMTX

EN aSSE.

Cohabitaticn.

Present Kenya 1l-w regaprding tne rights of women in.
children (Githu Muigai 19$69: 1123, 113-12i) undier o cohabitc

9 .
tion arrangement are not clear™. Our mirvia;e law does n

5
grant & species of rights to parties wio are in a cohabita-
tion relationship; they nave tc¢ reccurse for rederss to som
other law, ¢.g. contract law in relation to the sharing of
jointly acquired property. A special type of cohabitation
is prevalent in Manyuki town. Milituary preserve in the towr
is high since several barracks are located here. There arc
instances of military men who s<t up houuses for women an.i
visit them regularly. Often children are borne out of such
unions. After the men's tour of duty, the women (and

children) are abandcned.

Possibly some of the above unions can fall under
criminal sanction which forbi!s any . .r.v from initiating fo
false marrlageslo. Also 1t can be 4prguw? that some of such
unions are marriages under custorary law, or commoin law
marriages: marriages by habit and raepute. Where the above
fails, then one is interested to know the rights of the
woman and children durin,, the currency of the cohabilitation
and upon dissolution by one party. u.on ¢bandonment by the
men, the female partners should seex judicial remedy
particularly for division of any »roperty of the "union'.

It is unfortunate as the law stands the female partners wow.
not get affiliation support for minurity issues of the ’unic
(see fn %i3). Preferably, the female partner should insist ¢
regular unions. A draw-back to tnis solution is that most &

men are already mongamcusly married. The result is that zus

Section 179, Penal Csde {(Cap. £3).

i1 section 287.
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women an! their chilidren are Lrivsely conootacted y The Law.

3.2.2. Froperty: Division of Larour and Product.

In Laikipia - as in cther pavts of the country -
property ownership resides

1
over-whelning evidence to show that the women are responsiing

pastoral communities, traditional divisicn cf iabour - which
itself was lopsided against women - his heen rfurther
transformed to ensure tasks hitherto rericrmed by men fall

to wonen.

Land, on the whole, belonsgs toe men. So G
a possible exceptzon of chlckenll. sen can digpoesa o the
unimals usually without zpproval of their wives, although
sometimes they inform them about the 2isposal. The wives
are managers or keepers oi the animclz and are deewmed to owr
tha mllka. But. as the milk 1: part of the foud 2consume’

the familiee, ordinaerily the womzn connot sell it.

Among; the Maasal in Laikipia, women often i
C.

B

oy am o Tt
S anlmaLs

o1

especially gcats. The men, whe in the past undertoock the

tusk, are migrating into towns in se:rch of employment.

Amony the agricultural comminities in Laikipia - as I
C

other parts of Kenya -~ men seem To pariicipate notably in =
initial preparation of land and harvesting; cther stages
being left to the woman, although tiie man undertakes a

superviscry role. Initial preparat:z . of the field may be

achieved through mechanizad help pazd for from family

11. Women's groups can own and sell soats. iowever, it
appears mest ¢f the proceeds are utilized by men and +i
family as a unilt, and 2ot the wernan immediate benefici

of the grcup.

12. In Kericho,; where milk is w1 Jopoyvtant source of incc
men own the morning milk, whersas the 'women own the
C

evening milk. In the morni

¥
3

Ny
P

Cows produc
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savings, from sale ©

enployment. Often the we..2n are assiste. -y hirzc help in
performing cother jobs in the Iaraing piocess. We l2arned th
one of the reasons nen participats sipynificantiv in harvestin

c
is to =2nsure th2y are available ©o receive the procceds

[V

a
from sale of crcps. Clecrly men eoatrel the famlily incomes
? y

we found that eve:. in the cas2 ¢t women working in

C
vaid employment, their salarics arc corvvolled by the men; of
such salaries are deposited ia tae husoands’ bank accounts o

given to the husband in casi.

Althougn in Nanyuo«i town 1/ ~f {he businesses are
registered under wcmen's names and are actually run and
managed by women, wh2n the man comes t> ~.praise the
business, he usually siphons off the ..c:.ts. \s A conseguen

businesses can hardly stabilize.
y

As we indicated enrlier, tThe . .r."tion of women, pi
ticularly in Laikipia's arid parts, L& woosened by the fact
that much time is expended in fetching water and wood. Suclh.
chores multiply the already existing trsks that the women
must undertake. Central to impreoving the condition of wome:
in this disztrict will be provision ci adequate water for al

the families and their animals.

(AN

We noticed that scire furiliies lecide on istratic

[
p]
®
T
'_J

of land in the wife's name in order .o have access te nore L
in a land buying company. Controli of such property still
vests in the man. He seems to be responsible for taking

decisions as regards transfer of such land.

Only unmarried women who own liand and other proper.
~re able tc exploit and enjoy thelir property, although male

celatives often make demanés on them. Zoui: senlor married
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women employees in government, local a- cities and private
gsector have limited autcnomy regarding disposal of their

salary and earnings.

Even where members of the women's groups derive
financial benefits from their activities, such benefits are
enjoyed by their families, e.g. money - r gools acquired
through merry-go-round activities. (Supra fn 11). Men argu-
that initially they have given the women money for joining h
women's groups and so the family deserves the resultant
proceeds. Women's group activities, r~hen, are geared towaria
family subsistence which is also achieved through subsistence
agriculture, hawking etc. Such activities are reminiscent of

and a development from pricr communalist house-keeping.

Finally, under this subheadin we consider division
property upon divorce. Present Kenve law does not recognize
women's participation in houschold keeping as a sufficient
contribution towards purchase of property to enable the wcumar
to share in it upon diverce. (Githu Mui. :i, 1989). Such
position dooms most rural women. 1f th:ir role is interpret .
(or misinterpreted) as exclusively householid keeping, then
property acquired through family endeavour is deemed to
exclusively belcong to men. If cn the other hand women's
houschold keeping and agricultural production roles are
écknowledged, then whatever property the husbtand acguired

will be deemed to be joint property.

For subdivision of property to occur upon divorce
under present law, the wife has to show she contributed
directly to wards its purchase. (Id). Women in salaried

employment and business may be able to prove this.

Bspecially among the pastocral communities in Laikipa
many women never think they should zet any property subse-

quent divorce or separation. In Area A 62.8% of our re-
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spcndents stated husbands keep property upon divorce as
opposed tn L.4% 2

of women. ¢9% of the respondents expect
worien to keep nothings; 13.3% expect husbands to hel» women
with children; 2.2% expect to be given a piece of land upon
divorce, wherezas 2.2% expect sharing all the property. In
Area A 40% of the respcndents expected husband to keep wifer
property upon diverce, whereas 35.8% expected wife to keep
her own property. In Area 5 the respondents who answerad th
question, 53.3% stated husbands keens property after diverce
80% affirmed husbands keep even property owned by wife,
wnereas 20% stated wife's propertv is shared betwéen both

parties.

Cn the while, respondents thcugh the women can have
what the man chocses not to keep. Fortunately under Maasail
customary law the man can transfer a wife he has disagreed
with to another boma, giving her animals to rear for his

male children.

Domestic work should be recognized by the law just
as any other kind of work. If such recognition takes place,
in case of divorce, the property can be sharecd because it is
understood that the woman contributed directly towards its
purchase. The acknowledgment of Jomestic work is really of
crucial importance even at a psychological level as many
husbands think their wives must work free for them and
velieve they are the only ones who actually work. A woman
who works outside the home is more seli conficent (althcugh
she is exploited most of the times). A woman who works at
home is totally dependent or her husband because .she is
also convinced that her work is no werk. This "invisible"

work should therefore be acknowledged as work on its own

right.

As the law stands, men can insis*t that land in the
wife's name was 50 registered in her capacity as a trustee.
(¢). If a trust relatdonship is esteblished, then the man
can retransfer the property to himself upon or Lefore di-
vorce. The property owning woman has therecfore to ensure

that registration is under her name in ° »wn right.



3.2.3. Divorce

As indicated earlier, customary law holds sway in m>
of Laikipia. Our research recvealed most women never anticipat.
Lteaving their husbands, but think husbands may leave them.

It also appeared the* there is no divorce as such among Laikip
pastoral community. Women cannot entirely lsave their husband.
As we have already seen if disagreement arises, the husband
sets up another "boma" for the woman and her children and in
such a role she acts as a custcdian cf the animals for her male
children. Among the pastoral community, we only sampled three
women who had left their husbands due tce persistent violence.
iicwever, in Area A 58.8% of those who rzsponded to the questicy
whether they knew any divorced person answered affirmatively
(40 respondents) and 41.2% negatively (28 respondents). 32y
divorce the respondents meant separation as described above.
In Area n higher ‘'percentages of the respondents (40%) seemed
to believe women should keep children upon divorce, whereas

15.6% believed custody should be shared.

More reasons for divorce wepe offcired in Area A than
B. In B spousal violence was th2 main sround for divorce. Ia
A the reasons for divorce rvangad from failurz to give birth
(17.8%), where one spouse does not provide food for the other
(13.3%), adultery (8.9%), disagreemert ($.7%), marrying morc
wives than a man can support (6.7%), viclence (4.4%) and
witcheraft (2.2%).

Another significant factor in divorce is that the
respondents believed it should take place extra-judicially.
Only 4.4% in Area B felt courts siould be inveived in divorce
proceedings. In Arca A the respondents did not know courts 4o
adjudicate in divorce proceedings. Ths above findings have
far reaching implications for the vindication of women's
rights upon diverce, as we have seer in the subsection on

division of property upon divorce.
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3.2.4. Wem:n ana Personal Liberty.

Due tc patriarchy, women's personul liberty is signifi--
cantly curtailed by men. In Laikipia, for example, some men
forbid women (giric) to go to school, to join women's groups,
attend meetings, enrol in adulr literacy classes, use family
planning services, talk to visitors (e.g. extension oificers
and researchers). In Area A for example, all the women who used
family plauning services did so with spousal perwission. Women
become confined te¢ the home and other production 3renas (e.g. their
husbands' agricultuial land, grazing land @nd comuwunity land where
there are wells, rivers, and forests). OGreater freedom is aecussary
for women, particularly in the pastoral set up if they are to
enhance enjoyment of their humau rights and their developmeutal

role.

3.z2.5. Legul Illiteracy and Lejal Aid

In Laikipia, women are ignorant of the laws which secek
to protect them. For oxample, most wnmen aid not know there exists
four regimes of family law. The majority of women have no access
to lawyers or legal aid. Some would 1like to viudicate their rights
in court, e.g. upon divorce, but thuy s:cated that lawyers® fees were
prohibitive. Ochers, e.g. emplo,yees, feir that legal action against

emplioyers would lead to victimization.

Geperal illiteracy in Laikipia.is quite high, cspecially
among women. For example, in Area A 407 of respondents are illiterate
and 4.4% are undergoing adult cducation, whervas 35.6% had some
primary school education. Legal literacy cannot flourish where

general illiteracy- is rampant.
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3.3.0. PROBLEMS ENCOUNTERED 8Y UPPER AND MIDULE CLASS WGMEN

3.3.1. Single Parcnthood.

Under this subhcading, we merely wish to Indicate that the
incidence of single parenthood in Laikipia is high - espacially in
Nanyuki. Prostitution contributes to this. About 3/4 of women in towns
ire not merried. Also wowmen have moved yYrom other districts to acquire
land in the former ranches. Some of these form another category of
single parents. Since the repeal of the affiliation Ac:t13 in Kenya,
gingle female parents have been left witnhout appropriace help form

their male counterparts for purpovses ol briuging up offspring.

3.3.2, Law and Women's Groups.

Woren's groups, just like informal scctor business, face
the perennial problum of identifying appropriate business. form.
Mary women's groups arce not oven regist_red; mewmbars are wary of
the perceived government scrutiry attencaut registration. Most
women's groups arv merely registered by the Women's Bureau of the
Ministry of Culture and Social Services. Such registration vnsures
the Ministry keeps track of the groups; it also enzbles the
Ministry to vet the registered groups for financial support or

recommendation chi reof.

However, the Mindstry registration do s not confer a
business status to the wowm.n's groups. Over and above the Ministry
reglscration, che women's groups have to rugister as partnerships,
co-operatives and companies. For purposes of inter alia, licensiag

and credit acquisition th: groups in Laikipia arc not registered

13. The Arfiliation Ordinance No.' 12 ot 1656 was repealed by
The Affiliatiou (Repeal) Act No. 11 i L96y. Aay affiliation
ovad.rs which were inforce lapsed immodiav.ly upon repcal.
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as business¢s. Witnout legal personality, th. ~—oups find it difficult

to operate in the business world, sue when tranagressed, ctc.

Women's groups tend to be amorphous entities in which the
rights and duties of the proups are indetirminate. Members cannot
easily .nforce their rights against the group and iater se. For
examp.z, 2mong most of the groups in Laikipia, hardly arvy principle
and fermula regarding profit sharing exists. The majority of the
greups engaged in business in L.:ikipia hive not to date shared any
profits. Moreover, if a member exits from tlic group., no cluar-cut
rules exist rzlating to returd or non-refund of counitributions. If
a member leaves the group, but had hithertou contributed money which
went into a project, it 1s not clear how sh:e caw realise her portion
of the investment and future profit from such investment. Similarly,
if a member withdraws from merry-go-round activity after the group
has contributed money for her, but bufore coupletion of ove circle,

it is yet not clear what duty, if any, shc owes tc the group.

Leadership of the groups runs on ¢ infinitum.
Although the relevant Ministry has a regulation sveking leadership
turnover ¢very two years, in Laikipia usualily .+ death changes

offices.

Meetings and records are irregular. Therefore, it is uot
wasy to detoct wisappropriation of funds. Most of the treasurers
are barely literate. Oaly the .occretarles r.. literate and
young, wheveas other officers tend to be old.r women. Where men
are permitted to join wemen's groups, thers are olten accuseu of

misappropriation of funds and other scbot-ge.

Women's groups, as currently conceivaed and organized, do
not contribute significantly to the econcmic development of rural
areas. They constitute socialization points and are desperate
attempts by women to mobilize themselves, where the frue
cnterprise system and goverament have net succecded. They are

priwarily an extension of traditional eubcistence efforts by women.
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Only a few women are in gainful employment in Laikipia.
Goverument departments, local avthorities and the private services
gictor constitute the major employers of women. £ swmall number of
women are employced in the ranches, particularly to herd goats and

sheep and und:rtake milking of animals.

Complaiats from women employed iu hotels and bars include
inadequate pay, lack of housing al:iowance, ovirwork; (often they
work for 15 hourz), unpaid ovartime, absence of leave, lack of
regpact by employers (Often including soxual harassment by cmployers

/
and customurs)lq. perputual temporary employment status, regular
termination in waich terminal bencfits (¢nd pay, notice pay, leave,
overtime) are not paid, denial of mavernity icave etc. However,
labour officials informcd us such complaints are routincly voiced
after termination and rot during currency ¥ employmont, the rcason
being vmployment 1s scurce and precarious and therefore cmployees

choose not to complain in advance for fuar or being sacked.

House maids in Nenyuki tewn complain ot long hours

inadiquate pay and periodic cexual harassaeunt.

Somv womin are employed In saw wiliing. They are uot
allowed to work machines, this being preserve of men. Only
those who work machiues are encvitled tc bonus pay and therefore

highor pay.

3.3.4. Women and Business.

As stuted carlier, about 1/4 of businesscs in Nenyukd

14, Ruespondents who work in bars stat.d that men believe all women
whe work in burs are prostitutes.
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are rogistered 1in women's naznes. The majority “05e who physically
run all the businesses are women, Most 0f ties. .ro 1amily businessces
run by women whosc husbands are ezployed 1isowher:. Roesponacnts stat.d
thzt men tend to sabotage development oi such businessces by misapplying
carned profits. Seccndly, woimernr are not given priority in rilation to
businuss lowns. Lendurs prefer giving credit to men. Mor.over, most
women cannct mobilize titls fer sccurity, thiy have to rely on husbaud's
or relatives' sccurity. Since such borrowed security can always be
withdrawn, tiic businuss venture cests on shaky ground. Thirdly, singl.
women engeged in business are considered dishonest by the community.
Consequently, commuulity support is not aiways focrthcoming. Besides,
married worwen engaged in business cannot often take snsp busiazisz
decisions, since usually they have to cousuit chieir husbands first,

Irreparazble damage to the business may emnsue when wucisions are delayed.

Among the major businesses owned by women in Laikipis are a

bakery, a saw itill, bicycle repair shnop and 3 matatu.

Women hawkers exist, =specially in towns, A few woaen have

been prosecuyted for conducting busincess without 'npropriate licensing.

Women's groups are also actors in basiiess. Currently thuey
seemn ¢o specialize in identical busiuness.s. These arc house~improvement
raising money for each othur, provision of water tanits, honey gathering,
clothes manufacture, posho mills, shops, hotels and rental houses.

Some of the problems ufflicting the business prospects of such groups
are lack of market for products, lack of c¢iversity of cconomic
activity, poor managerial skills, lack o1 credic facilities, low
capital investwent, illitceracy of membership and occasional political
and administrative interference as concrasted with positiv:

assistance. As of now, the role of the women's groups in Kenya may
have been over-amphasized because our rzscarch so far indicated hardly
any profits accruz [rom such ventui-. which percolate to members.

So iur enly non-business oriented women's groups hav. scored

visible successes. Many protlems confronting thege groups iun the’

business arema are similar to those afflicting the informal sector
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as u whol:x (Kivutha Kibwana, 1988). Soluticn ¢ 7 such informal sector
problems will also assist in rusolving the business problems:of-the

women groups.

3.3.5 Credit.

We indicat.d businesswomen lack credit maivly because they
have no security. Borrowed security by women is aot as favoured by
loan giving institutions as owu security. Ev'™n where women possess
titles and can accuss loans, thiy view loans with apprchension.
Perhaprs even wuun women have titlies, they feol insecure in their
ownership &nd prefer not to jeopardize it at -all. Taoey may also 1
not have identificed investment opportuundtics for which to scek loans.
Most woumw:n sevin to use’ their laad as security on behalf of spouses

or male relatives.

Through the women's groups, women can be interestid in
investment opportunities., Loan giving institutions may wish to
extend loans to regilstered groups, since the risk 18 spread among

o larger punber of clicuts,

Perhups, apart from establishicg institutions which
only glve credit to women, new criceria for giving loans to curtain
disadvantage groups should be developed which de-~emphasize sceurity.

(1d).

3.3.6. Succession

In theory, Kenya's succession law™ ™ does not discriminate
on gender linces. A testator/cwstatrix can wiil his/her property to
any and all children and relatives regardiess of sex. The rules
regurding intestate successior also ensure property divolves to all

dependants irrespective of sex., Indeed, it a parcnt writ:s a will

15. Cap 160.
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which, for exampiv discriminat. a dupendant o ~count of set. the

law can reverse such anomaly.

However, Ip iwost instanc:s; proomer iy -~ especially land - is
inherited by males in zaccordance w.th customary law. 1In Area B 71.4x
of respondents statwed only sons should ionecit property, as couwpared
to l4. who thought all children should inherit. In Arca A the
rigures were 54.37 and 37.1Z; 2.9/ of tho recpondeuts preferred
irheritance of property by their graadchildr:zn. 7To the cxtent that
particulerly rural women do uct know th. law, the above succession
preferences work against women's iluterists. In Laikipia, espacially
among the pastoral comrunity, the Law of Succession Act does uot apply
in cases of intestacy and thus customary law, which favcours men. 1s
the operative law. This is by wvirtuce of section 32 of the law of
succession Act which disapplics the law on int. stacy in rospect to
agricultural land crops and liv:zstock thereon in certain gazetted
arcas. Most of Laikipia district is within the gazetted areas for

purposvs of intecstate successiomn.

Int:restingly, wo discovered that wher. women have titled
lind, they prefer to leave it to their sons. T .oathers expect
their daughters will be marri:d im a homc whire thwey will have usc

rights to laud.

3.4.0. PROBLEKS ENCOUNTEREL BY WORKING WOMEN.

3.4,1. Multiplicity of Marriage Laws

Four systems of marriage laws exist in Kunya, that is
Chriscian/Statutory, Hindu, islamic and African customary law,

Elsewhere we have observed:

Such legal diversity may be an answer Lo
cultural diversity. dowevser, difificulties
with legal plurality iwv family laws arise
when the different systems giv.: unequal
rights to spouses in the Same couutry.
(Kivutha Kibwana 1988:5)
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The overwhclming majority of warrieg.. in tle district are
conducted und the corresponding rights and duties determined by
customary law. This 18 more prevalert azons the pastoral Maasai,
Turkana and Samburu peoplus as opposed to Kikuyu settlers and
urban populations. Thus, in Area A 73.37 of the respondents waere
married under customary law, as cowpared tu 17.87 under Christiaen
system. Generally, women enjoy less rights and are ixposed to more
dutivs under the prisent customery low systom than those marricd undz:

. - a )
Chrastian/Statutory and cv.n lglamic law.

Most of the female inteérviewees were oblivious of the
vxistence of a wultiplacity of marriage laws. However, the women
rcspondents preferred they had the right to clivose their spouses
and marriage system. In Arca A, darriege systum was choser by male
spouses (47.1%), parents of spouses (11.8%) and femals spouses (11.87
In Area B the figures were 42.27%; 24.57 and 17.8% respectively. When
bricfly informed about existercz of sysitems other than customary, the
female respondents preferred to the warried under the Christian
system, while only 47 in A did so. The high preferenc: for
customury law by men in Central division was py .dicated ou &iw
premisce that wen exercise move spousal zutuorit, «nd ocher rights

in such marriages.

viomen maerried undey custuomary law did not «xpect wuch from
thelr husbands by way of companionship nud discussion. Posscssivencs
to them was not important. Theay argued thac it was advantageous to
be in a polygamous family becduse co-wives provided company. This
sentiment how.ver cau be viewed to ropresont criticism regarding
the perpetucl absence of men from the matrimoniul home. Some respond
married under custowary luw said chey proferved a Christian marriage
bucause uvf absvnce of adultery within cuch Institution. Other
reasons given for this prutervnce were tihe Christian marviage
orovided more freedom for women and it was proper Lo et married in

accordance with ons's religious beiiefs.

16. In Area B, 5.97 were married under Islawic Law.
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Due to prevalence oi custcwary marr’ tae district,
particularly ia Area a4, short rur resistance to ¢ uniferr marriege
law wculd be widespread., Ever if passage of such law occurred,
marriage would most frobably continue to b. regulated under
custopary law. A uniform marriage law for the country, if
promulgated soon, stouid thus include transitional provisions
preserving some elemen:s of ~usteomary marriage such as polygamy
while simullaneously a*tempting to accelerate, incrementally, spousal

equality of rights.

3.4.2. Polygamy.

An incidencc of customary family law 1s polygemy. The

other s stem which allows limited polygamy is 1slamic law.

Polygemy is widely practised in Laikipia particularly
among tle Mazsai comrunity. In Area A 22.24 of the married
respondents are polygamous and 53.37% non-pclygamous, whereas in Area
B the f:gures are 17.7Z and 41.27 respectively. The institution of
polygany seems to sarv2 economic ends. Each wife and her children
are ‘'given" or entrusted with livestock tc “a2:.. wultimately such
livestock belongs to the man, especially amorg the Maasai. Polygamy
is also used for birth-coritrol purposes because a man is not supposed
to sexnally engage a wife who hus delivered until the child is
approxinately 3 years old. Elderly respondents explained that
within Maasai culture it was necessary not to have many infant
childr2n because, in the event of war, easy mobility was mandatory.
Polygamy also helped secure alternative motherhood if one of the

wives died, leavingz belind off-spring.

Evidently, tnrough pclvgamy, the man is able to mobilise
cheap reliable labour, cincc he «oes not personally invest much in
the upkeep of the women. The wcwen also reproduce other labour.
Polygamy reinforces the cuthority of patriarchy because women enjoy
inferio- status under it and ihe superiority of man - as the person
who conceivably can tring as many wives as he wishes under his roof

- is dramatically shown.
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3.4.3. Minors and the Law

Marriage of minors is not permitted by the law. However,
both customary and statutory law define minority and majority
differently. Under customary law one attaias majority after an event
e.g. initiation, whereas under statutory law, the age of majority is 18
vears. Therefore, undar custonary iaw cxtrenely young girls can be mervied
consequent upon initiation. Recently government administration im Koeuye
has been mobilizing against marriage of female '‘minor® who mey or may
not have undcrgone initiation ritcs under customary law. Laikipia
district represents one of the areas where extremely young girls are marricd

oiff by their parents under customary law.

The administration uses the provisions of Marriage Act and the
Penal Code to prevent, whenever it can, isolated cases of marriages of
young girls. Under the Marriage Act, the age of consent for marriage is
21 years, However, marriages of 16-21 year olds can take place with conscnt
of parents, or person having lawful custcdy of a young person. Section 35(2)
of Marriage Act forbids marriage of persons under 15 years old. Sectionm .45

of the Penal Code probibits sexual intercourse with girls under 14 years.

Among the pastoral comrunity in Laikipia, girls tend to drop out
of school at primary 6 level fer initiation and, subsequently marriage.
Statutorily such girls are minors. Due to prevaience of early marriages
for girls, parents desist from introducing them to formal ¢ducation.
Traditional education is considered as moct suitable for preparing the
girls for subservience, marriage and subscquent duties. Assisting thei.
wothers at home is preferred than sending them to school. On the whoie,
under-age girls' consent tc murriage is not sought; their parents and

relatives arrange such marriages.

As implied above, another area where the minor suffers
disadvantage in Laikipia particularly in the arid parts if lack of
educational facilities. Generally, facilities for education are lacking.
where the population is sparse and mobile, the government has not felt
motivated to expand educational facilities. Moreover, existing school
space 1s often underutilized. However, parents are not yet adequately
encouraged and metivated to send their children to school, As a result,
enrolment of children particularly girls is lcw. Children and parants
are discouraged from sceking formal education, .. e the children have %o wa
long distances to get ta srhonl. TFuw bomidiug facilities, especially at -

level education, exist.
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Qur ragsesrch also revealed that the incidance of school
pregnancies, sspecially in the urban centres and racently also
among the Moasai, is high. School resgulations, as they exist, psha:.sa
the girl and deny her furt“er educaticn even after delivery whereca:

the male culprit, if a pupzl, continues with his studies.

We also found that, especlally in the ranches, chilld labour wac
smoloyed particularly in herding. The labour department is aware of
such problem. It tad tried to educats employers vis-a-vis the
prcblem. Unfortuneteiy, in & district wh€res economic conditions «ru
extremely harsh, parents wish to exploit ... .vanues of income
gereration - including their children’s labour. Young girl?® are in-

7 The labour

volved more in housshold help than in herding.1
department indicatec it was harder to control such employment since it

was not carried out in thw public orel .

Another area of difficulty 1n the relationship bstween Lluw ar.
female minors is thet of deliivering family planning services.
Gitau 1888: 31-33). Especially in Nenyuki and other towns, 16-16 ywear
ulds seek birth control devices. HeAlth personnel initially tried to
give infromation to such minors and to persuade them to be accompanisd

by parents during subsequent visits. Such strotegy failed to achieve

V7 A schoel for training house malds exicts in Laikipila.
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positive response. Even though wxisting poiicy disallows provision of
family planning devices to minors, the heelth officials seemsd to fevou
d pragmstic approach of being sensitive to the family planning needs of
adolescents. Even where parantal consent was unaveilable, the officic.
folt female wdulescents capable of preghancy should be exposed to fainil
planning methods consistent witn the hsalth needs of such adolsscents,
Finally, social workesrs indicated that in Nekuru town, instances
of chiid prostitution, as well as adolescent single parenthood, are on

the increaswc.

3.4.4 Womaen and Land.

In Laikipia one can 1ldentify several categories of land as far
as women are concernsd. These ars
¢! pastoral lsnd under the Land (Group Representatives)

Act18 and customary law

agricultural land under customary law

titled land registered in husband's name

urbin land temporarily ellocuted to women's groups

and

land on which both man and women are squatters,

14 Cup. 287, Laws of Kanya.
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The gistrict has 13 group ranchas in which instsad ot pursuunce of
individualization of land, in keeping with the land reforms of the
late 1850s and early 13960s, ths inhabltants’ pastoral way of life wes
rgspacted and hence group registratien. favoured. Undsr such
residual systems, only adult males were initially registsred on o fead;
basis. Women's rights under customury Low wers not registered.
Moreover, women's use rights under o pastoral gconomy were less than
use rights of women under an ggriculturally bassed econcmy under

custcmary iaw.

Since women did not/do not, on tne whole, own animals, they d-d
not/do not heve significent use rights on ther (pastoral) land.
Therefore, in the pastoral communitius, woman 4re considerably distanc
from land as a natural resource dnd means: r ¥ oroduction. wWoman saer
to have use rignts regarding the animals and therefore limited use
ridghts on the family and communal land for purposes of dactualizing their
use rights vis-a-vis the animsls. Also the land on which thwe homesceacd
built beiongs to the men, althcugh ezoch woman's hut could be said to
belong to her. In the pastoral ared, agriculture has hardly begun.
the few instences wusre practised, although the land immedistely besongs
to the head of the household, here the women who works it could be scir.
to have uss rights similer to those possessed by women a@s regards

untitled agricultural land ownea by their husbands.
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A criticel problem which will plaguse land under this categery, is
that if and when sub-divisions occurs, registration wiii inveriably

be male oriented, since tcday only men ers registered os group owners. 19

In thoss areas whers agricuitturai iand is still unrsgistersd, aen
are deemed the owners under customary law, whereas women have use righis.
One problem noted about registration of such lend is that womsn's @ use
rights are not reflected in the register and thus women have to rely on

men’s bensvolence for continued use of thu lend.

As impiied above, although registration of land vests its absolute
proprietorship in the registered owner, in many communities in Kenya,
land use has continued as it customery lend tenurs exists. As a rasult
women continue to exercise their customary use rights a&lthough these cre
not officially recognized and, on tha whole, can be easily terminated
gspecially where the man decides to tronsfer the jand.

As of 13948, about 46 ranches in Laikipia had been subdivided.

Women ownership of this category of land is high. In Ngerua for examplie,
45% of those registered are women, both urmarried «nd married. Womsn
ownership of this land is high hucause migront women who had money wanpe
able to become membsrs of the Lland buying compinies ang thereby own Lo oo
In families olso, both the man and the woman would register as seperat
entitles so that the family could own two pleis, which, ultimatusly, tenc
to be controlled by men. In situations ot disegreement, however, th
Administration has witnessed instances where women successtully asssrt
exclusive ownership of such land. In Area A 66.7% of land is registerad
in husband's name, 6.7 in wife's und 2.2% jointly (20% did not answer

the gusstion or haa no registsred land or any land ot all). In B,

St
+ Where u registerea man dies, his senior wife can be registered
as a trustes for male uninitieted children. An adult male relative
of the husbadd can alsc dct as such trustee.
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of thoss respondents who answered the question, 71.4% of land is registegred

in husbands name, 14.3% in wife’'s name and 14.3% in both names.

In Laikipia several women's groups are at the stage where they
require land to house projects such as poshc miills, shops, hotels and
rental houses. Rarely is such land bought by the group sn that the
title 1s in group’s nama. More often than not, the women's groups seek
land from County Council and Municipal Council. Currently the demand *nr
such tund by thw women outstrips supply by the civic cuthorities. Moreo/er
the civic authoritievs allocate land ta the wemen under Temporary Uccupizs
licence. Un such twmporary allocitions, the women are not officially
allowea to buiid permanent scructures. Howsver, the mere recent needs
of the women, eg. rental houses, ruquire permanent structures. Ong
respondent told us that although the land was allocated on a temporary
basis, the Administration had allowed them to biild permanent structures.

Squatting oxists on some of the private ranches, as well as in the
towns, espgcially in thu slum areas of Nanyuki town. Squatting inveiv
a scenario wheru the squatter hes no legel rights to the lend under
utilization. Such person's existence is thus cxtremely precarious. O¥ten
the squatter relies oun good will of Government to ensurs continued use of
squatted land. The point we want to make here is that, 1if the man’s
position in a squutting_/gcenario is pracarious, the woman's is even mo-
su. At least the men have attempted to resist eviction, a prospect womesn I
prefur not to duplicete. Must women squat because their own men initic=cd

the survival strategy.

3.4.5~ Women and Violencs

Physical spousal violence 1is prevelert in taikipia. Among the
pastordl community, the problsm is compounded because the womsn seem t©C
dccept that a husband has a right tc be. t his wife. UOnly in two insterces
did we find divorce occuring aue to violencae. In Areec A, 42.4% of the
respondents stated that husbands were entiti=d to beat wives for failu.
perform dutiss (33.3%), irresponsibility (13.5%), ruansss {11.1% ang

immoraiity (4.4%). Some men aiso beat their wives due to influence ot
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alcohol. In Aree B, 17.6% of the respondents statsd husbands couid beat
wives dua to any wrongdoing, 11.8% if the husbands sc desired, 11.8% feat

husbands would snyway beat their wives.

Female circumcision, another form of physical violsnce is stii.
prevelant in the district. Farents ere interested in having their
daughters circumcised eerly to prep-.rg them for marriage. Government
administretion swemed resigned to the continued existence of this practie.,
Health personnel do =dvise on hygicnic ‘methods of circumcision so as to

limit risks of extensive blweding ond infection.

3.4.6 Woren and Crames

In Nanyuki town, the commonest crimes committed by women are
loitering with intent to prostitute contrary to Municipal Council dy-Laws
and Chief's orders under the Chisf Authority Act <Y, assaults, being

drunk and disorderiy, ard handling of stoisn goods.

Bue to the military presence in Nanytkil town, women and young
girls ary attracted by prestitution, particulerty because the sgconomy auves
not provide many alternative oppertunities. Since 1848, only ons man
has been arrestea for loitering with intent to prostitutes he was in the
company ot & woman identified by police aus a suspuct prostitute. Although
the police mount psriodic swoups egainst femdale prostitutes, such

manecuvers do not sesm to dent the practice of prostitution.

Women in the slums dre also used by men for storing, to store

stolen goods, hence the prevalence of the offence of handling goods by wumen.

In the rural arwves, brewing of treaitional liquor is the mest
prevalent offence against women. Une respondent, who was jailed for suoh
offence, informed us that she considered brewing of traditional liquor o

a legitimate economic activity necessery to imobilize schooi fees for her

children.

20'Cap. 128 Laws of Kenya.
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Our enquiries in the luew courts also revecled that some single parunts
are guilty of both chiid abuse and negligence. However, although sociel
workers i1uentify such ceses, court action does not necessarily proceeds

Many grandmothers ore saddled with negiected cnildren.

PART 4

4.0 Conclusions and Recommendations

Gender discrimination wgainst women is prevalent in Laikipie
district. Such discriminetion is more rife among the pastoral community
and, generally, in rurel aress, «s comparec to urban areas. Legal
regulation contributes to sex discrimination in various ways. In many
areas of sociul and sconomic endeavour, ‘enough law’ does not exist to
adaquate ly. attract discriminatory praecticess often lew enforcement is weak
or delibewrately du-emphasized by mmals officiale - that discriminatory

practices flourish. Often Legal .acunae promutes sex discriminetion.

This study cluarly reveuls that all classes of womegn are discriminct.d
against on gondur iines by man guenerally and melie government officials.
Policlus, laws and their implemsntation arc usually noct gender ssnsitive.
The some applies to corresponding institutionai structure. In the rurai
Jaruas, discriminetion against women 1s particulerly sxtreme perhups due
cultural factors and less wconomic uppertunitics for ths community generally
and womun in purticular. As & result, womea’s rural pepulztion is mcre
murginelised than its urban counterpart and nence more peripherialized
in the development process. Howevsr, rural women contrary to popular
myth, du not accept the discriminatiori ana cointinue to assert themselvess

ths women's group movenant is articulate evidence of such essertion.

Havause women in both rural and urben sattings hardly haeve land rights.
credit, smployment or business opprrtunitiss, their independent contributi
to free snterprise development is signific-ontly curtsiled. Although as 1
ls women who work on behalf of their husbonus ..nu/or relctives and for

their children, they woula snhance tigir participatien if there was &
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guarantee of personal access to the froits of their labour. By distanuing
women from the means of producing and the product of their labour, scciat:

peys by having . iower level of development.

Since men ovsr rely on women’s contribution in production, they do
not themselves input into pruducticn as much as they could as a result
of whach some important devslopment potential and opportunitiss arse

missad.

We have stated that we found gender discriminastion was more ramp.ant
in rural as opposed to urban arees, the forces of modernity are con-
tributing to ensure an enhunced sensitivity regarding discrimination of
women., It is likely therefors that more advocacy by rural women to ensure
remaval of such discrimination wiil occur. The progressive and historic
freeing of all women a1n nenya ¢nd elsewhere will, not mersly advantage thwe
women but society as e whole when thelr envrgies are released without

hindrance in more just and fairer socilety.

In Part 3, we triec to present tho types -rd nature of women's
discriminaticn from g legal perspective. In so doing, an attempt was mad..
to separetely ident:ify problems facing working women and those of middle
class and upper class women. On the whole, caikipia's women are workiny
women. Our gnguiry in Part 3 was meant to provide both the anaiyticel ond
practical basis of unrduvetling and removing legal impadiments which alluvi
gxistence of gender discrimination ageinst women. Policy makers, policy
implementetors, gonor agencies, women leadership etc should consider intor
alia, all the areas discussed in Part 3 for purposes of promoting legal
reform and other assistance. Any intervention to be effective must a*tuc
the whole community and not merely the women (or women's yroups). For
examnle directing femily planning services only to women to the exclusicn
of men does not achieve the desired goal{s)j. The oroolem of gender dis-
criminaticn against women is therefore not nerely & women's problem, but
a general societal prcblem. Resulution of the problem reguires both men

and women be targets of reform initiutivzs.
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4.1 Specific reforms and recommendations include the following:
1. int oduction of registration of customary marriages.
Z, resumption of marriags law reforms to facilitate pessage of 2

unifurm marriage law which gives spouses similer and equal
rights within marriage. However, trinsitional provisions
preserving some elements of customery and Islamic La
morriages mav supplement the uniform law to ensure undue

resistunce to the uniform law is evoigud.

3. some aspects of customary law which aru bensficial to women

and which could be strengthened shoucld be identified.

4. tu undertgke study of customuary marriage laws and customary
succession laws with a view to exposing problems as a basis

of reform.

5. legal rights and duties wicthin merriage must be populerized t--ough
uppropriate fora to both men and women by government agencies,

non-governmental organizetions and cther interested parties.

B. long term proscripticn of poclygemy. 1In the meantime its

nggutive aspects should be sxposed through putlic =ducation.

7. rufuorm of cchabitatlon law to clarify the rights of the parties
involvad and in particuler those of women ond children of the

unions.

8. Judicial intervention su that cohabitation is, unless a
contrary intention is provec, trected as marrisge by habit end

ryputu.

9. reinstitut:on of the affiliestion Act so that the putative

father supports the mother in maintenance of issus.

10. a8 uniform luaw on ags of marriage corracponding to present statu-

tory provisions should be passed.

1. female students who give birth shoulta rsjoin school after

necaessary maternlty rest.



12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.
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more rigorous control of chilo fabour especially in ranches

and the domestic sphere by the labuur department is critical.

health officiaels should be sensitive to family planning nueeds
of adoiescents capable of pregnancy consistent with the health

needs of such adoleccents.

all adult persuns whose families have rights to land under the
land (Group Representatives) Act should be registered as havirg

rights to group ranch land.

since women's groups are currently embarking on permanent
developments on land, tempurary allocatiuvns of land especialls
by civic authorities should be de-emphasized in preference

to more permanent forms of alienation.

rigoruus registration of women's groups both unaer the Womun's
Bureau and at sub-locational/ward level by gouvernment administ-

ration should be undertaken.

commerce officials should prioritize registration of women's
groups as business organizations. However, groups which
merety wish to engoge in social and cultural actavities coul
be registered as societies. Subsequent change ot status shoul

result in change of registraticn.

rights and duties cf members of women's groups should be

specified within the constitutive documents.

profit sharing or distribution formula and procedure within

women's groups should be establishsd.

periodic change of leadership within women's groups should I
encouraged. Moreover, literacy criteria especially for some ot

the senior officers should be established.

sub-locationsl/ward, locatiuvnal, constituency, district, provincial

and national organization of women's greups should be encouraged.

to sensitize women's leadership to gender discrimination issues
through seminars etc., so as to dynamize the leadership and
ensure it can take concrete steps to raise women's consciousness

against gender discrimination.



23.

24.

25.

26.

27.

30-

31.

33!

34.
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employment, business, loans e-c. Guo* - women should be

explored and implemented.

education on women's .rights in empleyment is mendatory. Such
gducation should highlight disciminatory practices which are

illegal.

more education on the fact that women can own proparty in their
own right is necessary. At ail appropriate and unofficial
levels, women should be eccoursaged to own property independently

and/or juintly with husbands.

criteria and institutions for giving loans without security
should be developed. WMore institutions which give loans only

to wumgn 4re necessary.

reform of division of property upon divorcs law to ensure women's
household work and other family oriented work is recognized

as a contribution to accumulation of femily property.
reform of the law so that divorce can only by granted by courts.

rigorous education on succession law to all citizens. The
adninistration should be cu-opted to ensure all rights recognized
by Kenya's succession law are enforceu especially in respect tf

women dependants.

to develop country wide legal aid system with a women’s issums

sub-department.

tu emphasize generel literacy amoung wumen and especially legal

literacy and rights awareness.

to introguce women and law studies in school curriculum

gspecially in relevant university levels.

to formulats o clear-cut policy on womsn and davelopmant

preferably in o single document e.g. a sessional paper.

reversal of prssent cultdral constrainst and patriarchi
values which sncourage subordinat jor, oppressicn and expicitation

of women through rigorous education especially in schoois, through
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tne mass media and other appropriate +ora.

35. section 82 of the Constitution should bs ammended to outlaw

discrimination hassec on sex.

Admittedly the above reform agenda is extensive; some of the
suggested reforms could even be viewed as revoulutionery. 7o removs many of
the legal constraints wnich prgvent women's proper irtegration and participu-
tion in the davelopment process, our country must sericusly aadrsss the
ahove suggestions. It the above occurs, of course on an incremental basis
women's standard of livirng and rote in souciwty wiil be improved signifi-
cently in thc shart run. As a result, a sound basis for long term soliution
of the Women's question wili have been created. Ultimately, gender
discrimination against women wiil be rssvived when there cccurs a
re-ordering of economic system at the international and domestic levels tu
ensure greater anc eventually egual access by wumen and all other dis-
sdvantsged sections of society to the means of production &nd products of tiz

labour.
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