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I1T'~:CW:JUC(l'ION

':1:11e rule of L.:1W is Q Li,vine; cone opt pcrmea t in£.; the
so vero.l br anc he s of L2\'l, and ha vLng gre 3.t practical imnortance- ~
.i.n ths Life of eve-:y human bc Lrig , Un.Leos 0. Com.muni.t y lives
under a rule of Law, it will tend to be lawless to have no
rule and t hut mearie more ox' Lcac Q:1 ana rch LccI vmy of

rule I1Ll8

it rGCOc~i~2S ~o individuul freedorr und richtso

Tr; ::':enya i_'l the lo.;:'~ fevl years, us pc Lit LcaL cho.l1en::.;e8

icdep2~dent voices h0.8 ~i~ini!Jhed considerably. It has
hc:.ro.S3,:;::l or thrccd;cncd. to ban Q number of ma gaz.Lne s ,

t~l'2:::'e'b'y [,::l\i':2.n[;not i.co tto.t one of the fcm r orums for
~)81it LcaL ,cOl!en.t2.TY and cr-i tLc Lnm will no Longc r be able
to ~2Tve t~nt funetion~ It to.s s8ught to ;:ilence the chu~eh

ac adem.ic di sc usn a cn in the UnLvor-si t Leo and other institutions
0:::' l-:ic;he::- learEinr; haD been severely cont8.iled~ 'l'he -:eau.lts
iD 3. c15_mo.te 0:: f'ea.r and cucp LcLon , di.oc our-agi.ng free
di8CUG~ion on rnatters of National importance~ Until Kenyans
can demand rno ro open doba t o , c. more responsible governn:.ent
free as s ocl a t Lon and Pub.l i,c ace ountabi1.i ty w.i t hou't r-unni.ng
thG risk of beine killed, tortured, or imprisoned, the future

1'hi.8 piece of vror k is devoted to t he r-ul.e of Law vn i ch
c]J:'i_ne;s f r om the rights of the Lnd.L vidual de v eLcped t.hr ough
hi.st ory in t he old-ase struGcle of mankind for freedom.
These :rights include freedom of speech, Press~ Worship~
AS.::.embly and. !J.:Jsociation o.nd the riGht to free elections
to :110 end tl:c.t Lo.v:s or-c onact e d by the duly e lec ted
re~re3entatives of -:he people o.nd o.fferd eq~al protecti:Jn
t J !J.llo Thus the rna.i rrt enanc e of the fou.ndamental prine LpLes
:J:f justice: lS o.csent':"~J.l to 0. l!J.stinr; pe ac e in Ccunt r-y and
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The .ruLe of Law therefore is an old phenomenon and
can be traced to Aristotlefs days when he emphasised the
Lmp ortanc e of the .r.t Le of Law, I have t r-aced the ancient
emp113s.ison the concept 3ta.rtinc;from Aristotles time" I

YJill, in t he iir;:d;chapter, C;ive a thorough exposition of
ttis co~cept by n.. late creat Scholar, Dicey; its
implications today; and, the weakness mafiifested in the
DiceJ's exposition of the doctrine of the rule of LaYJ -
~~ich weakness will be reflected in Chapter three of this
dissertation¢ This will be followed by an analysis of
i:r!;cr!lationo.lmovement to pzomc t e the rule of Law ,

The steppinG Stone in upholding t~ rule of Law in
Ks nya ii3by Lnc crp oru t Lng tile concept in the c ons t i.t ut Lcn ,
In Chapter twc , therefore, I have hLghLi.gh.ted some of auch
principles, Institution3, and, procedures as inccrporated
in t~e Kenya Constitutionc

If ~he rule of Lo.w is valued in Kenya then this should
be reflected i~ its practiceo The three organs of • I ..1-'tflC SL.ate
s~lOu.ldme Lrrto.in t hoir spirit of upholding tIt rule of Law <p

:rile :UeCisJ.ative should not pr-omul.gate Laws tho.t milila te
2.G3.in:.:rt-Ghe princ iple s of the rule of Law, nei ther should
t~e executive abuse and disreeard the established Law.
The Judicia.ry should be accorded its Lnde pende nce , wh i.ch
is the only safeguard of the ru.le of'Law. The so called
tIJyc.:.yo I era h0.8 tended to obscure the scale of internal
r-eprc ssi.on arid 108s of life amcng Kenyan population, hence,
Chapter three is quite sensitive because I have printed the
Kenyan picture regardinG the rule of Law.
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G-lf'_ P 'T' E K o., E

The phrase 'RLle of ,Law' has bce~ and is common in

It springs from the rights of the ind-

of ~ankind for freedom: which rights include freedom of sp8cch

press; wor~hip, ~ssembly and association and the right to

f reeel e c t; i ens to l:11e end t hat La 1tJ s are en act e d by the Cl U1Y

elected representatives of the people clnd afford egu51 ~ro-

It is an old phcno~enon nd ancient phiJ_o-

~ .ik e _-~.r2_s t: () ~:1 eSe, 11 u de d to i t w hen he ass 2 r t ed t h Clt :

'!'hp r~11c of. L;::1\-j is pr e f e.ra oLe to that of <3ny indiviJudl'

me2ns of subjecting qovern~v~tal rower to control. Arist_ot-

so .s i on by ~~_e sra t.e of the coer c i ve power s that may be: used

to jndjvidu<31s presents a fundamental

for legal theory and politIcal theery_ The Legal th~ory W0S

further develo~cd in the m~~dle Ages uS the basis of the state.

'['he ::heory h'as held t:h(i t the q ov e.rnrnen t VJu s founded on t£!c-

pr iv c ipLe s of 1J:3~:urdl justice which the Ro-ncn s a s sum ed were of

univerSdl and th a t; there was a universal La-,·] wui.ch

,\s Gierke wr ote :

I~ejieval doct~ine, 11:.11eit was truly medieval, never

su rr en do r ed the tr.ol~ght that L<J'.tJ is by i t s origin of

eou a I rank w i.Ll: tl-:e s+.at e and does not de pcn d on the

the ru Le
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~ve~ as c2rly as 13th Century

, .

be subject: to to Soo
.~

a =--1 d t r,c L ~ v. : s ..: n c.e L :'~v: ""':~ ~ cst L e r' i n ~; 0;: I --'

t~e 17'h :f~~ury contest

~~~t o~ ~ings 5~d ~o B~ clliiance bBt~een ~o~~cn Lawyers B.ld

The abolition in 154C of the Co~rt O~ Star ~hdm~~r

cn sur ed that t r.e CO'1"'0:1La\,] shc.i. Ld 2e.ly to j.uc Li.c as' ';;ell ., c-
0 ..)

The Bill of ~ichts i:1 1689 finally affir~ed that the

~on2rchy was subject to the Law.

~~ereby fcrced to govern through parliament, ~ut also the right

f the i:1dividu31 to be free o~ u:11awful jn~erfere:1ce i:1 his

rrivate affairs was esta~lished. Th~s was laid do~n in the

se:1~?rs were sued fer having unlawfully brc~pn and entered the

,-1a .i nt: iff I s house and sC j :~e ci his r c r er s : + ) ,e c.e f e :l ~ a:;t; s r e 1 .i e:

C'1 a ve r r ao t .i ssu e d 'i:'-'Y +r.e secretary 0:' SI:5;"'':;: c.r cc r i n ; t rie:n to

:' he ~:.e ::r c t 5 r y

essential to ocv crnrnc.i t , the 0:1)'. means 0: :~uie"'i'lq cla'llc~::::-;
- --------.- .__ ...- ---- --.-. -~----.-------.--~-"'----------.-

::-:ndse dd t i on , ([>n~hasis adci-:·d). -:::'r,e CCL;rt r.e Ld that, .i.n t.i:e
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sa~y r .rJ. J. jUcijLS

j _' C

or a dlstinctiol th3t h~s been ai~ed at Let~een

0+
J. rec:sc--:i"1C:;,.io r do

t" ':r (::,
0 ...•_'-- of <3:11's rc h 4' l - -. ,4C J. S .:II c t l 0:1 •

, c:
I Y' e J a:1 C. -~ ,~!~- l:"K~) e Duri,g 1971, ~he I~A inc~eased the veracity

soldiers and ~ol~ce and ~lc~i:1g cp bcildinss. -::'-'hegcvern":1e:-, t

of .r or t r.e r n Irel ~nd d e c i d e d tc e:-q::;rcise ;:0 ';,e~ 0 [ i.1+: er :1-

~0nt available to it under the Civil Authorities (~~ecial

fC ve r s ) The pr o c e c u r e s of

i1~e~ro~<3~io, inc!u1ed ~ee~ing the detainees' he0GS ccvere~

v.i t h c La ck r oo d s : su c j e c t Ln c t r.e-n to c on t i n uc s end -icn o+oo oc s

noise; deprivi'0 the~ o~ slce~; ce~rivino t~e":1 of fcod ~~C

water; ~3ki~r the~ stand facinq the ~all wi"~ legs o~~rt aId

It was ~cld by a co~ni~tee of I:1~uiry that

t'-.r:,se :roces':res c on st Lt u t ed rr-ysic21 ill-trc(=i:,r,0ll. Lore

t r;e

'If 2n1' do cu-uen t or -ni n i s t er hnd p'.:rpotec 1,:0 autLorise

OOOSc.o/'-1
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~ri~c~~les of de~ocr tic gover~~e~t. rheSuro~~a~ Co~ni5sio~

I,': t}~:L s ~·c i;'""l t , 'TlU cr. !-,,-::; 5 been S2; id CYl CO~CE::-;;t of t: l.e

rule of 13\-J \-;r,:.chis 2S old as the IO!:::'Lo~of state.

tetter t~a~ tha~ o~ ~~n. >12:1ycr i t Lc s have suc-ni t t eo that the

r~le of law cOlce~-I::~ay as e2uaJIy thrive in 21 o0~ressive

govern~e~t or regi~e whel the parlia~e~~ e~ac~s discri~inatory
, . C .1' J- h ,"\'-,.-'.- 7 !4 ' -.
.J.. ~ ':: S S "-.1C r-: a s t r.e C 2 s e J. ~ -' 0 _ , " ~,I -'- .1 (.. C1 ,0 c c: y • ~h::s seel\S like-

Iv tecause Aris~o~le did :10~ dc~ine ~he c I G~~S o~ ~he la~s

It a pj.e a r s

~ld he referred to La~s El2c~ed by the d~]y elec~ed rerresent-

c:: ~ i \f es 0 f I:: he;:;eop1e Ci:l d h'h:.ch <:: f f 0 ide ou c: 1 ~-r0 ".:ec t i0:1 t 0 2 11•

The late A.V. Dicey ~as been ole of the l\ost infIue~tial
writers 0:1 the cGlstitution. Dicey ex~ounded ~3ny principles



;:!~i;1 C ~-f: 1e s

ot ~_'.l '-::ic:: --v··· Cc-·t-r:i.n;':on s e en s t.o rt.n

Or
.k 12 'd in t h :-~ several de to':_] e o

i:l.flu e ~lceo f 2 r c i t r r'l ;--0 II;e r , a:l.c: E:xc J uee s t ne ex is -

te:l.ce of arbitrariness of ~cerog2tive, or even of

. , a ~a:l.~ay with us be ~u:l.ished for a breach

of law, ~ut he C2:1 be ~unished for :l.D~hing else ••• '

In ~~is sense Sicey cO:l.trasted the r~le of law ~ith systE:~S of

oovern~ent cased on the exercise by those in authority of

~0tention without trial. Thus no one could be made to suffer

~-e:1 :: 1 Lie s e x ce ~ t for a cii s t i:1Ct b;--E a c r: of La \-'J C s ': a D1 .i s r:e d

befoce 1:1-:2 or o i n er y cou r t s ,

'Secondly, t~c rLl~ of Law ~eons equality before the

Lav:, 0-' the e'";ucd subjection of all classes to t h e

ordinary Lcw of Lhe L3:1d ad~i:1istereci by tr.e Ordinary

La' .:; c ou t- t s ••• '

~-hi.s i'nl~lied J:h,.tno cn e was above the 1,.21,;; that of f i.c i.oLs like

!_Tivate c i+ iz eo s wer e ui de r du+ y to oLey the s an e L(')~oJ; and that
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.i n c one po Lic y ?

of alJusc-: CC.1 :ro 1;

1.,}- i r"
.'. ! • .L '- ~ 1 d ir ec t Ly (for exa-

tD dc:j.::ain 2
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cower 21d wide discretjc~2ry 3uthcrity 2~jke ~re un2ccc~table,



."
-- 1--

, '.•..:.. L

.,:~,',' .", '. C." - F .c, r" , _.' :.::, + '.... - -, 4-. \.--1 •..•• ,-- •• 1.- C -- 1- ~.....! - 1. ,. I, , ,,- -- ...- -' .. . 7.- l '- J ';;: ..L t, _ ~ .I ••.• C! h: _~:J ..!.. ~l.Cr.; ;. J C 2 D .~(-;: ~:0

• - .,,1 C. ',',
, . ,

c) .:: r r s \-:" 1~..r I C: f- y 't.... S ';

. .'o c 9 ? :1 l Z e c i c n ,10 u-2,,-e:--ld 0

l~w r~IE or e:1acted 12 \v 0 rl:us r.e certai!1

~~is is 3:l i~;o~~6nt aspect of t~e ;cinci~le of Lega~ity. l:l
r- . ', 7 ~ • ~-'J••.••.~ • r-1-,9.J ~i .::: ·•••·l - \1'- _ - -

~o suc~ offe~ce h2d

either bee:1 enacted :lor k:lswn in ~he C:~~O:l 12~. 'I'h i.s C3S(~

w~s criticized for i~s cC:ltravc:ltio:l of ~;;e rri,ciple of

I1cgalit'/ 'IA'r;2.f:.rl 5::2:-OS t r e t :

~ L e s C rib e c1 G 7.:'::he': :i 'ne U' e t: j 1e c1f'':d o f' f e i1 C e \,~'a s

Tr.e ;:;ri()ci~'le of lecality o i c t e t e s ,:I!ai.: :'10 t,ErSO:1 '11::ly be

r()d a ;crso:l ~ho has con~jtted
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::0 s~.i.r J. -J: 1 :~:(:c)rC~d:l C~l_' \'i~L:::'~

so ] 1::

1..

" -::-.=3 r ;.::~(:1.,; .1. ._ r

~~o',l~ ~h~ ~~les O~ eo~struetien
.'

be ~~de ~or si~plieity, ~u~lic?tion and accessjbil~~y of the

This exrosition c~ Cicey ~as eithe~ bELn
1.1 c.ievelo-

I (>-! i s + J iJ ~~j en 5 e -:';.i5 e cccr d in q to Dicey's ex:~o::=--':::.io,1 0: '.he

~h~ exisLp1ce o~ subsidiary Lc~is12~ion ~s s eM but i.1 the

Such

1 j , \! \--. "1 C .• 1 c c" J. l' L•. V j SOU t tea c]-,:;J: vei-\ cr:c.t.:g.: Llie r'r:J 1C2..·:=.!.e -. . -.1

n CJb 1e q 0 0 d , i t has s . ':-;e vi t cd in her en t v:c~c; k :1 e s se s 0

-t .'~~ ,'--'0:-- w'; Lhst:c1cin:j tl~e c .i t en t of~"'l~~·:j_l .1 •...• J- _cc~cept c~ ]e~2- ity



( ,. I" ,-' r- > v r : f
'. ~ . ..

(

~ .j J. ~ ..
J •.•... _.I (:1c: ~~ :.; c s of of

C1C' VJOU.:~: 'j,) '10 dCi..;;;t: Disco·-

• r ( . -.- ..!. 1-. ;:.. J_ J... r- c Y:~: ,'r" _)...
.I _.' \... , '..:-1-1C(J.e

reai~p Tay rC3dily rise in

~~s ~hc a=tcal ~O~~f211 of colonia] states overseas bcc3use

Thjs 1 .,.. direct 2.1d 1i t era 1 T: e c.1 .i.1 :; '.::j-2 r u I.e

t~eir ric~ts ~ld ~~ties in S~ci2ty. T~e ~r~eks s~oke of law

which yo' r ~ajFsly's t h i 5
•. . -l '
r\ 1..19"'O'TI [12 ve

en j o veo un oe r yo'...:r r ova I pr oq en i e.c r s , I'~~ere is C,1e

this, to be guided 2~d guverned ~y certain rule of 10
1a vJ'
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Poo ..,:e'..Tc;r, [':-lglis:! lc:'"o,.yer-s hr.v e e r c ue d

~he ·telief o~ ~icey tha~ the cc~~c'

~c~s. ~t~ch ~2~e ~[f0ctive a re~edy by which p~rscns unlEwfully

SPS wc-t~ several constitutional articles guaranj~eein; Indivi-

~oday it is herd to sh2re D~cey's fai~h in the

liberties ~~2ins~ the st~te. This is because, the co~~cn law

i s sub; e C":I: :-:0 11 o(~i fie a '-ion 1.:'.':_,'1r 1i aIi e n t~: t he .~o S t fun.d a -[1e 'i. tal

the civil :~ib-

0::-- r=r 1 .i a'T1c, ~, Dice v L' 'I e.=; 1. s b .i s v :i (.', S 0 f r.r e j ud ice a s t o U. e

Indeed CO~lon L~w does not

assure :-:i:e ciLize:1' S e c on o.n i c or s c-c i.eL: ·....ell-1.:eing and 'wl-.ile
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l<'j this case:, Ie\'.' lS <1

\.: : be; ~ .i.c c n c r j C.1S. SeCO:lC, r 1a':.

~ re~ jr~s i~ 6eclar~d bv jcdici-

r :"
.: ('f y s to a LOCY ot ;.01.i-

J.' Ccd 0: j 1i en ::Le c e t.a Ll c d S r. oi: 1 c.i ~ro-

r o c e d u r-o , For exan ; Ie
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qovcr n i n q t-he f r ecdom of l'he . r e s s ' •

he Idw of

; t- ; r-._ oJ spen 03 a lllW fOL of o r d C:L 2.1d

" "- . ,_. _ t- .':) ~ .~L·(i~ t~v',-i:"'--' 1
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'::.,t the s t a te-n en t 0':-- c on duc t cor:1;Jlc,i:-1CC of could :1-3VO L.::<..ito

. l' tjC'l,1C1a ] s -5 loyecs fcon ':hc:.::-cby

0:1 ,j i"ciciu,!

s
~.. l':1G.-rd n ewpa pc r , 'vJi!S s·,ckc;d f r o n C::1' Lo y n c.i t;, The I Cl,er hoc

" r oue d tha t; ~;ectjon 85 of ;'hc C:O~l~Lit:U' ion provided £0::-

-::ir i ':'1. ~;c con s c.i o u s Lv li(·Jd

for an eci~or of t.~ ~1C~VJS~.:» (JPc~r '0 C::,~1.12.1g".:· ":1-d2

be c.re zy , '
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!ll ccy

__~1 \ ,

Tr~ro';1-;0Ut Lh o

Ll: rirrd: of ! •. L

r Jir"!'] party l\:'.:JlJ. '/Jit~ll :';ccL:.i..ot1 2(:: •.) in I.' c c on s c l t u tLo.i

sro~sored and cG~trol!cd by the ~ovC'r~~0~t.

l~ e f f e c t ,

'(>""oc~;:,.L.~c ac,r'l''''isf-s h o v c J..'·,"'''''n ri.o,'!'ai,-,""d'- c._..l.. v ~ . L~ It \... ....-... \,;,:.. l • ••.•....•__ _ ..0_ L ~ I.::: Cell

'.!hCL"lCVCr: such a r r e s+ s •.ire ~dcic: by the

1'he q ov c r o .nen t hLl s used

'"he [.01 ice force to di s per so "!::J'i shoot i il '", 2 t ";".1I0C<211 t ci ti 20:1 S

'"~yi;:S to ex e r c i sc ':L(~ir CO,1Stj t u t i cn a I riqht of o s c cmb l y 2:1c.i

1 ~est cr:ackdown ~~d orrc~t of dc~ocrD~ic octivists

'"0 e t t=rid the so called u i Li c en c e d l-(c'llukunji ""f"">O+'l· .•..g 20
. 1\ '-_ \::: L. •. I. u 1:"his

1\.~1U tliC rule

of'ln.:1 is cha r a c t . r Ls ti.c of num..» ~:endo.1cy Li k o q r c e d a.i d
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The ~amen, J nu~ber of I~em ~others

Ll
') 'I

i. r t 1- c. <: 11: (J:~u f • II,., d I ~I•. . ,-
I. c,-,11 1-,1': t

t:.2': 2qed ov c r 60 i.l£ra.1 t
_ c
01.

pcl i ce-nen ; '<hr ow i.: 0 Lht:: e:1 tire coun ::ry ~:li:o c on f u c i on c,.ld

c~sbelief.

cur se ,

~oi's qovern'T1cnt would fa]l ~~ a 'nattec of days dcc1a~cd th~t:

thi s +v po of

~•...to I-hc Len q t .. of h i s f oo+ ,

In c a s e s v.he r e c y 1':C;ly0~ls hove bC'cn(·:l i.cd their r-:! r:t

r- '(' k i:1 9 r e ,1res sin I-h C 0 f fie c 0 f t h '." I\~:t c r.l C'y - G C.1 c c n1_

r')
.)L i o Li t i c e I

fol1~wing to say:

l:~.c:::e y oi: c.:':11 i oli t:Jell
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prisoners 2re necess~ri1y 50; i~fact, technic0lly

') ')

'inq tri.alo' L..J

is 'lot a pr i s c-i e r Ipt ('done ,j fJolitical one. Its hclrd to follc~

.s c i ~i7,ens or e ce:s! r ic t od f r c n rno""2'l1emto

.
be ia q af f or c ed eny r,curi."q cd: (111.

of slvi:lg on c t s life. 'l'h e ilnrili'Jrai:io.l cJE:~.,jrt'nent un oe.rc ock the

be covcr nm c-i t cr:i tics.

for ~heir most funcJrimontal ri~htf that of lire. Gnce lour

move-n n t; has been curtailed by s e Lzu r e of one' 5 pa s s pc r t , :':r'l~:n

'10'). e i +he r .5'1 Co k ou t of !~he caun l'T y or you be c o-n c i) t'O 1 .i I::: I c a 1

r i scne r ,

• J. • •.•.•
~)O1n c HI I l '1l c 0 is no r.r o c e d u r e USL:Cl in

sC'o-:dy f:O Leo vc t:-lt.: COUll tel', yet Lr:ere .i n 10 r ernc c y ~
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('1\ 1 " ().d L. , '~. 'c-;

lir:e custody.

'.' ..- . ti -":C r e '..1 C ',,-).l", r 1 0 let

, +- ? 6'\ C ':1;1...2 r • T~n
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ce Ll floor, be i.o q I orc e d to take c o Ld ::-;l,Y;:e.c c):lC tr~cr-ety c or i t:'-ci-

security cfficer il for rn c d J-: .i 'n

"he Re v e r en d 0

~d ~he re~arks i~

C'!C)VC ro rn e-n t: hit

I ~ , . '.
\ ..L' •. )!'\. ) C>

.. ":~, ~',1 ... ,'-: i

•.•. I.. ::? ~1S() cl.,·:L' . . l
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the r]overn:nent f n con otJ t.u t Lon c J '1()I-tcrs, .i I Lhey' do ::h0.

,-:.a ~t e r , ()"1d r he 'i1 a t 1- c r i s j u d qed .Y 1- h ego v e [':1 ·nc '1: CO:1 Cern cd
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stated:
If tr_c rules and regulations are not :i.Jlegal or repugnant

i-",\j

th:i.s cour-t w ou Ld he mo s t reluctant to in t c r:[£::r'c -\.,.-it.h tL2

deo:"S~"'O'"1of the office bearers of KANUtaken in the d is charge

of their power s denired from t ne coris t i.t ut t on of YANUor ~he

rules, unLeac bad-faith .is proved acainst them. Decisions

arrived at honoc t Lv and f'a Lrl v or even mis take n.ly wj.ll.'" . ..J,.o:________ J.,.__ .~ •. ~ __ ~. _ .••••__ ., ,. ,. ~ ~ • • t. • • •.•••. _

in aJ2.P.Topr:iaj;e caSES a court i·iOu.ldgive effect to them

(emphasis added)

same relative to KAlWar se

T;;,nv.i~J.lpheld tt.E: objection and court r e je ct ed the ar-gumerrt

h:"el1 court maintained a supervisory role over all judicial

quasi-judicial and other offices concerned "rith the adminis-

tratio~'l of Law, The c ourt a t tompt ed ~~oshow that the admini-

st.rat t on of justice vas entrusted to other tribunals as weLl.

and therefore that ee ct Lon 60 of the constitution did not

ereu.te e xc .us Lve ju nd Lc t i.o n.. It should be noted here that

t ..e court refused to grasp the fact that t.he high court re-

t'::':~_.Gd const Ltut LonaL junsdjction to review all other surbo-

tl:ey dE:pa:.:'t f'r om lee;al :principle and icnore bil1di:r1{j precedent
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to deny jur~sdiction. Secor.dly, the decLa Lorin are misinformed

on anumbe r of Ls aues & Trey equate a mass political party

wh:'C!l is the sale avenue of nolitical participation in the

entire count ry 1·rith a mere club. They ignore constitutional

pr inct.pl.cs to (;OYlCeEt:::'C1.t e 0:;1 an issue of pr iva te Law , The

~arg~r cases in this
larger question r-ai sed by t:.e +vo cases in this rel',ard is

whe ther- the constitutional rig'1t to vote and to participate

in the poLf.t Lca.I process may be a brid ged by a party through

its OiH~ rules. S:'hLrdly tlJe courts i;-:rt j.D18.tE:cL that they ~iould

Cl:ly interfere if the ~">laintiffs pr-c per t.y rjght hncl beon

~,~~property is sues in a poli t iC[.L1[3Ct-Up dedicated to the

preser-vatton of private property.

The question has arisen as to the rights of a person who

f eaz-s that his const i tut ional rights are in inrn:minent danger.

:~'emannez-in whi ch the high court has handed this mutter Hill

bespeak a coneer-va'tLve frame of mrnd , in f'avour- of the executive .•

r:~TO types of human rj-e;hts have been comi.ng up for decis ion before

CU}' courts. T}1e first type is straiGht f'or-ward and La+ge Ly tech-

~ical. The seco~d type is more political and complex. It seems

that in the case of the first type, the cour-ts readily find in

favour of the individual , if the individual has a clear case.

1::1 the case of the second type, judicial r-easoni.ng would appear

to entail abstruse argument and (possibly) subterfuge, that

1J.ttilnately produces a result favourable t o the state.
42

In rf:arp:aY'etNagi i Ngui -V- Re!?,.ublic , it Has a s t r-ai.ght f orwar-d

case in which the irlfiividuals constitutional right to sail was

upheLd j and a dercga't Lng .at.a t ut e 1v'D.S struck down for being in

- 75-



- 75-

departure from the principle of . ,"tne supreman8Y of co ns t it~~-c=_O!1

and for taking away this right "

It is very accurate to say that as regards the fre8dows of
movementand of per-son, of expression, and of as serab Ly 2.n~ 8.8::;(;-

ciation in par-t i.cuj.ar-, judicial cons t Ltut Lon has tended cOlJ.sis-ccn-tly

to favour the state, rather than the individual. In the case of

Republic-V- JVi'.a.inavra Kinya.tt i-1J the accused. wa.s jai1ed far 6 years

on being found guilty of prossessine a seditions publication

?troils Tactics Exposed,in violation of section 57(2) of the ne naL

code.

In pass ing sentence on the accused, chief magistrate 1ADd -~-::
.~

RatIf,rejected the contentions of the defence Lawye r that the
/

accused was a first offender and that the documerrt may have been

planted on Kinyatti by the police of'f Lcer s who searched the horne

of the accused. Non did the chief magistrate accept the 8.rC'J.r::er..t

by Kinyatti's wife that the study room wher-e it 1/TaS f'o und ~'ias

accessible to outside lecturers and students. He said:

'In the chilling aftermath of the attempted c01Jp,one doc;]
have to strain one's intelligence to im0.cjnc~ -ci18 CC~lS8 q1~':;"nce:J

this document••• jt is by far the wor-s t d ocumorrt , I nave come

f' 'acer-os s so r ar ,

Although bias in judicial decision is aIways very dif:::-ic'L,~t '~Q

prove it is almost aLvaya a Iliat;i;er 0,1"
.L It: this C0.':C

we L.r:d tha t pre s i e:nt Ia.L pOVT8rf: V:;S-[l,-Vi.0 the juc.ic:::..ary 1:~v2---
created scope for.i LcLaL LrrvoLvemerrt :n po_i:.icn" In kenya

the courts hawe had to hear and determir..ered-~~ot poli t L::"3.:'-

I'tbat the judiciary lost sight of was that it is not the cour+s"

function to support the state. It is not the cou~ts' function
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to support the state. It is not the courts' function to support

any arm of state such as the police. It is not the courts :f1J...!'1Ction

Jvo support the citizens against the state • It is the courts

function to administer eve n-Iiand ed just ice between part ies in

t ..e case eiven before it. A: strong and independent judicial headed

..Jy :: strong and ir..dependent ch i.e f just ice can honestly, endeavour

to prov ide t.hat balance be twce n citizen and state vh i.ch ::.s so

~ecescar~ in a free • .L
SOCle ~.y. not forcet t~at t~e

an' ethical bar if it is to function to proper effect.

case of 1(~_mal~ Knr:in. - T_ AG 1:4 the courts f denial

0: ~ts own jurisdiction reaches new heighta. Tn this case the

p_a-i..ntiff sought to Lave a cons t Ltut LonaL court set upt o hear-

and determine the Ls sue of wbetber the .impr-oundLng of 1:i5 paas-

por-t abr-Jd ged his rie:,t to t r-aveL, to and from ke nya in the

manne r protected by the canst itu.t ion. Ch.i.e f j"ust icc miller in

QT. unprecedented act o~ jud .ic iaL jng-eui t.y held that s e ct iO!18t.

of tee cor.s t i.t ut Lon was Lno re r-o t i.ve 8.S no rules had 1)s0TI T;1~d8

t'1-rs1) ..der and as such juvisd Lct i.on c oul.d not be invol ve d

t'::.'c,·chsection 84~ This deci.ai.cn was cited as au+hor-Lt y t o reach

tLe same conclus Lor; by dugsaLe J .•in t be C$?S~ of r-':aina TJibac:-!a and

Eoth cases of K2.m8.u Kur La and l\h:.na ~~acha ar-e rem:::.r;":o.hle

-: 1" a number- of reasons first becaue e of +heir- unpr-Lnc Lpl cd

"'''~e''~_:''Jnarid indeed hostilH:y- to precedent. It is very !-:ard to

'r "9ve th~t .oth cou ts were una~are o~ close tc twenty

~. r-.«: ...•~.



- 77-
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46
_~T_ Ppn11r,lic 8.)'>d~< .. ·:,~;)t (01)l't r<ileo. that sE'c+,:i,!y.1 8-4 of the

The que s t Lcn of wh= t.hc r r-u l e s bad not be em made und e r s e c t i on

Pi r: the const Itut ion did not n.rf se at a:1 as

-v-'.G.1,8 ReLy i.ng en the jUd;3'8!TICYl.t of the supreme cour-t of GUY8.na

in t l,e case of 01:l.ve <:Rr('-;~ .Taurc;o -v-Arr .1Cl l-'I:2dan C.J held that:.Y ... ; -, ,.J

,
'!.hcfailure of a rule mukinc; authority to In make rules to
erJOrC8 legal rights does not defeat those riehts:

I.. nost cases the courts are reluctant to ei:ve' a constitutional

..
a::::'culty to declare a trial illegal. In the

50
'.:8.Ir;;cre -y- ./I.€;, Koigi had 0.pp l.Led for r-emed .i.aL

.~s canst itut .i.ona I riehts which wouId be violated by the conti-

case

m t i.on of the treason charGe he ~Iras facing in the chIe f rr.agi-

s+rat.e s court. Tr:e court tavin['; found th:d; the f act s d eponed

o'.;gh: to have proceeded to the next J ogi caL step and f'o und t hers

~: ~dEitted by t~p state. Instead , th·?! court rp.achp.d for +he

ch:'efc raag ist r-a te IS file on. the t.r-ea s on trial and in its eve.Lua t ion

_r- 7i:e prayers of the a pp'Li cant thf; court r-uLed t.ha t onIy one

praye r the allegation of torh.:re, wac a triable iSGue hut r-e f uaed

pTD.:Ters and dismissed them either as lacking in mer Lt or as

u~co~stitu~ional prayers. Indeed at certain points the court

i:J. eached the competency of the counse 1 whi.ch mirrored host ility
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in:::rintjr::ent of a yule, recu.J.o.tion, :.>:rLaw caL'l s -"'::lr
3 constitutiona: Cour~u

eenaro.l impart of thi~ ob~crvution, it cannot be said
to seu dODn uny pur~icular rule ar standard far the
opero.tion of Section 81(1) of the Constitution~ In
thin cas e the Court went out of its way to aid the
At~orney - General in the Litieation.

In short the Cour-cn relinc;r:i;:;hed much of their
independ.ence to the c;ove:rnr,1ent and fo.iled properly to
8afeC;L1.2.rdthe citizen's ric;htn and. the rule of Law ,

The exercise of JL1.dicial independence depend;::: L1.panthe
at rcngt h of the j udCes arid ""het;ler or net t112,Y hnv e a
c o.rroct perspective of' the ir r-oLe , It is this Lac k of
Jud.i.c La I independence in Kenya that f 8T Ce d just .i.cG Derch
schofied, then a Judee of the High Court of Kenya, to
leave Kenya in protest. In an application for
habeas Corpus by a I.f:rs Kaz-an j a , t o have t he body of

her husband produced, Schafied I. found that the
director of CID hn d full Lnf orrne.ti.cn t hat Mr•. Mbaraka
Karanja (the hL1.sbandof the applico.nt) had been shot
dead and buried by PoLl.co in a. Public Cemet ry ,
Schafied, J. was pr-e an ur-Lne d by t he Chief .Jus t i.ce to
di.oquo.lify himself from t~le c asc 0.8 he had been
directed by the Prenident. We, Kenyans shall live
tJ remember that schofield, J. did not heed to the
Pr'c ai.derrt ' s order t a d i oqua Lt f'y h.i.msoIf from t ~lat C8.::::e,
he in3teo.d told the Chief Justice to tell the
PrcfJidcnt not t::l interfere wit~ a case be~ore the Court~

AD I had earlier cai d , the see ur.t ty 0:' the s t at e
canno t cs that inherent Lmpu.Lae of' any SUl. to to
self-preservation Construe d nar-r-owl.y , it meann the
pro sor vat Lon of the Govcrl'...merrt in power , l].'b8 Lnd Lvi.duaL
bc;L1C; pc.rt of t he ot:::>."c:c ~ he 112::: \lu,t~r tc contribute to
ito prcservaticn~
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s~rrendered much of
h Ls power-s to the p opu La r Goverrul1ent t ha t he e Le c to. Tho
only avenue to hi~ ~~ to exorcisG the illJSt accepted

to prQi~c, criticice or diccUS8 U8 he
2CCG fit, all Goverr:melltQl p oLj.ci c n , Thi8 is f oundcrnen t oL

r..O!"r:lC111ybe ace cp t ab.Le to th080 ",.'110wield pcwe r and

Gomctimes its enjoyment only remains in the uordines
cf tho 13.1'1 but w.i t h out p ra c t Lca L utility. In cuc h
cxt rerncGone r:i tne cn C8 the bann i.ng of M8.cazine 0,

interrosntions of Citizcn8 for whnt they snid, pr080cutions
!"1Cl.inJ.yon ae d i, t Louc of f'c nc cn , and nbovo 0.11 detentions 0

,-



The concept of the rule of Law ac expounded by Dicey
shews o.lot of weaknc oooo Q In brief, the main weakrie s s of
tee Diceyo.n fo rrau La , in T:1y view, is it s Lne duc i,ble
confidence in mere forms 2nd in:::;tit~tions as the basfu
Jf the rule of Law. The doctrine, accordinG t~ Dicey,
-::::rive;J on 0~1e .intLt ut Lon - the Jud.i.c i cz-y ; t he Judiciary
must redress all wronCs, interpersonal cr as betwoen t~~
8t~te and individuGl, .npplico.tion '"'··r' + npV_i... v ......1.._

8sto.bliche d Lawn •.

.As concerns the rule of Law and its implications today,
the three principles related to it i~e$ Law and Order better
than anarchy, Govermnont ac c crd.i ng to Law and the rule of
Law as a broad political doctrine, they could mean as little
G.iJ the Dicey's Pr-i.nc LpLeo to the at t a inmerrt of human di.gn.i.ty
if 0.11 executive is not Genuinely c omrni tted to the u t t a Lre:arrt

of such; The states ttat adhere to Dicey's Principle and
these moiie rn attributes should whole-heartedly c onsicier 3.'1d

ad3pt the substantive social and economic inputs that are
stre as od by the international rnov emerrt in pr-omo t i.on of the
rule of Law ,

In the second chapter, I have made it c Lcaz- that the
f undanent a.l riGhts are e s ccnt LaL if man is to r et a i.n human
diCni ty and realise human equality.. l'he f'undarre nt 8.1 right s
aecume that man in the o.rdc r i.ng of human affairs is the i end f

in itself to use EmmanucL Kan t ' s own wnr ds , The fundament 0.1
weakne as on the otho r- h and of' the v.h oLe c onc t Lt ut Lcn , as
~ n Y h r< ,~. 'To'!" A 1 1 1 . .L d t .~r~)Iessor as vilal. anu l;~C ltUS_an lave pr-i.nue ou, lS

t .•:::;.t it SOUGht to :;Jut ::::.11 people w.i.t h different social
and economic p.r.i vi Lage o at par. Given however, the
eispo.rities between the ro.ces in all nspects of life at the
t Lmeof independence, a formal e qua l Lt y under t re Law would
have the effects of pr-c cc r-vi.ng the s t at uc GUo 311d t hu o to
comc extent pe r pe t urrt Lng t he unf'o.i r-ne s s an d inj us t Lce at th e
c010nio.l systemo Therefore, the fcundamental rights as

('r 0i+i~'~.'~n 2
~:"lC~rpGl~2tG d .i n OQr ....,c n ~~-{,'.icn c 2Xl 8Q r v e 1it t J..8 t:J t he

!0i
'" •••• w \..:...• .--



As I huve indicated in ~y third Chapter, the doctrine

tile functions cf : the Ju.diciary i.eo no justification is
Given l)y any section of the c onc t Lt u t t on why the Pz-c a i.de rrt
shcul d be involved in app oi.rrt Lng the Ci,iei' justice., To
ennurc tha inclependellce of the j ud.icLar-y , the ChLef Justice
and Pui.nne Juc.c.;cs ch ouLd be app oLrrt ec o of the Juw..co.l

of K2nya is net indcpenent from the executive. Some
provisions exist which rnal;c the exec ut Lve and till
Le.:;islatlu'e aLrnc ct one thine i"e. C20inet I';iinisters ard
the President are members of the Ler;islati v e ; ;,lx t of
the instances whcn t ho Government enc z'o ac he s on the
LeGinlative's independence occur when the exec ut Lve ' s
Lnt.ere ot as opposed to the Public interest is t hr-ea t onod,
I hold the v i.e-n t hu t the Pr-e aerrt Kenyan State is based
on a Co.pitalist mode of production and the r cfar e there
are aevern L social cLanocn and of c our-no the dominant
economi~ class is the rulinG clnss. Therefore, in order
to suntain the conflictinG interests of the ntate
viG-£-vis Public intere8ts, the state has to res~rt to
arbitruvinesso

As concerns the rule of Law in the N.'l2YOera, I have
come to the conclusion that this doctrine has been subjected
to much abune0 Executive-cum-administrative abuse and
d.iare gar-d of established Law is clearly manLf'eato d in my

t~ird chapter1 and it strictly coes against the principle
of Lcgalityo I therefore rcco~~cnd that 0.8 far as the
executive members are concerned, the Legiolatlve should
CODeout with more criticiom of their actso Such a
Legislative shoQld be an independent one. The Judiciary
should also help in this case by sticking to the La\'! and
punishing such or r i.ci.aLo if the Law so says. Such a
Judiciary as I have: expLai.nod else where should be
independent 0



::C.lYo. n2Cc.O n PoLi t i.c cL t hc o.ry t ha t will e nab Le the
I.::::.jo~ity of Kenyans t:::l attain humun dignity and eU3.ble
thcm to make their Li voo mcan i.ng.I'u L arid thus maki nr; the

0:E" 13.\'/ concept more rne an.i.ng fu L•• The Politica.l
~~28ry ~13t be baoed on the equality of 0.11 men. It
only by hcv i.ng ouch 0. theory put Ln ac t ua l pr-ac t i.c c that...,
the r-cc cnme nda t Lon of the Declaration of DcLhL:", such
us, the; establishing of econorrri c , Social, e duc c t Lorio L and
cu'Ltura'L conditions thz-ough whi.c h man's Legitimate
uGpira~ion and human dignity can be 2chieved~

It is by having serious respect for the noble
Pr LncLpLe of the rule of Law tha t the Kenyan s ta te
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