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The rule of Law therefore 1s an old phenomenon and
can be traced to Arigtotle's days when he emphasised the
importance of the rule of Lawe I have traced the ancient
emphasis on the concept starting from Aristotles time, I
will, in the first chapter, give a thorough exposition of
this concept by a late greatv Scholar, Dicey; its

implications todays; and , the weakness manifesgsted in the
tion of the doctrine of the rule of Law -
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ss will be reflected in Chapter three of this

dissertatiocn. This will be followed by an analysis of

international movement 1o px omote the rale of Law.

The stepping Stone in upholding the rule of Law in
C

Kenya is by incorporating the concept in the constituticn
In Chapter twc, therefore, I have highlighted some of such
principles, Institutions, and, nrccmdurea as incorporated

If fhe rule of Law 1g valued in Kenya then this should
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ice. The three osrgans of the state

&
o
R
M
by
1
]
O
M
2
! g
)

-
r-l
6]
o]
H
O]
e
ot
}_h

~

should maintain their spirit of upholding tle rule of Law.
g i ot promulgate Laws that mililate

the rule of Law, neither should
cutive sbuse and disregard the established Law.

The Judi?iary should be accorded its independencey, which

the rule of Law. The so called

'Hyayo' era has tended to obscure the scale of internal
represgion and loss of 1life among Kenyan population, hence,

e ngitive because I have printed the
Kenyan picture regarding the rule of Law,.
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to the kEnglish Jurilsrrudence. Even as early as 13th Century
1A Aedd S - LY b e ~\s R B S 2 ey - .
could deduce from the theory of the supremzacy of Law
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and the Law: since Law makes the ring.'
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h vine
izht of Kings zad to &n alliance between comzon Lawyers aad
Parliament. The aboliticn in 1540 of the Court of 3tar Chamber
ensured that the common Law should ar.ly to public as well as
trivate acts, excert as the common Law was modified by Parl-
iament.

The Bill of Richts in 168% finally affirmed that the
monarchy was subject to the Law. Jct oaly was the crown
thereby fcrced to covern through parliament, but also the right
cf the individual to be free of unlawful interference in his
rrivate affairs was estaklished. This was laid down in the
case of En“ick -v- Carrinaoten, in wnhich case, two king's mes-
sengers were sued fcr having unlawfully bkroken and entered the
vlaintiff's house and seized his papers: the cefendants relied

cn a wa issued Oy e b, I
search for Entick aad bring him wi:h his bookz &ad papers
tefore “he secretary of state for examinztion. The secretery
cf s*ate claiéed fhaL the power to 1ssue such warrants was

cssential to

and sedition. e o

J’*“lﬂu clancurs

vrt reld that, in the
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with respect to the argument of state necessity,

s o i < “

~
Lta

An

or a distimction thzat hes been aimed at
state cffences and o*hers, the ccocmmon Law cdoes not

ind of reascaing, nor do our bocks

The rule of Law has been upheld in the recent case of

Ireland -v- UK~ . During 1971, the IRA increzsed the Verocity

of its campaign of violence in Northern Ireland, shcoting

and police and klowing up buildings. The gcvernment

of Northern Ireland decided tc exercise the tower of intern-
ment available tc it under the Civil Authorities (Special

. 3 5 B ; -
cwers) Act (Northern Ireland) 1%22°. The procedures of
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itterrocation included keeping the cdstainees' heads covered
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with klack hoods: surjecting them to contiauos and monotoanous

noise; depriving them of sleep; depriving them of fcod and
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Garciner, a former lzbour Lord Chancellor
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\ them, it would heawv invelid besczuse the proce-

dures vwere and are ill the domestic law and

iy alse have keen d1llegal by interancational law!
g o

He viewed with abhorence any rroprosal thet a -inister should
7 emrrraarad A makse cerrad 1 awme 5o T 3 rygy A 3 £ . P o
e empc ed to mak secret laws in time cf civil emergeacy
tao tax In secrel the linits of permissible ill-treatment to
De used in laterrogating sustects. JNor could a wminister do
3 e E- ) U, VOGNS 1 S, TR, oy % Y 3 . ; 2 .
this without the authority of parliament, that is to say ille-

crincéples of democr:tic goverament. The European Comnnission
on Human Rights held that the Interrogation procedures amount-

ed to inhdman and degrzding treatment and slso torture.

At tris point, much has been said on this concept of the
rule of law which is as cld as the notion of state. One heas
keen the legal basis of tte other and this was in the minds of
the ancient philosorhers who argved for cgovernment by law as
better than tha*t of man. Many critics have submitted that the
rule of law concept may as ecuelly thrive in an opgressive

government or regime when th

laws such as the case in Scu
ly kecause Aristotle did not

lawful covernmeat wa

[o%}

istotles had in =ind

=nd he referred to Laws. eaac
é¢tives of the peocgle and whi

e parliament enacts discriminatory

todaye. seems like-

the laws

surpcsed o

s
& democréetic regime freely electea

“ed by the duly elected represent-

ch afford eguel protection to zl11.

II. DICEY'S EXPOSITION OF THE RULZ CF LAW
The late A.V. Dicey has keen oane of the most influentizal
writers on the constitution. Dicey expounded many principles
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of the constitution. In he had the
maior aim of 1ntrocducing s na principles
i 3« P VA R P e b — ey o~ = S i, 25 o T (R ol
G e foremost among these being the Rule of

which has had most influsace and 2% the zame time has

through

doctrine

cf the rule of law in the form of sceveral detailled statements

sh Censtitution, thus giving the rule of

'It means in the first place, the absclute supremacy

or rredominance the

influence of arkitr.ry power, aand exclu ne exis-

tence c¢f arbitrariness of prerogative, or even of
wide discretionery autherity on the part of the cover-

%

nment ; & man may with us ke runished for a breach

cof law, but he cen be punished for nothing else...'
In this sense Dicey ccatrasted the rule of law with systems cf

government based on the exercise by those in authority of
wide or arbitrary rowers of coastraiant, such as a power of
cetention without trisl. Thus no one could be made to suiffer

distinct breach of Law estaplished
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Law, or the egual subjection of all c

ordinary Lzw of the Land adninistered by the Crdinary
Law courtsese’
This implied thot no cne was above the law; that officials like

private ci*tizens were under duty to okey the same Law; and that
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ifully and 4¢LQJ3LLV chooting aand killing a 13 year-old
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Wanijiru Kiarie. 'he shooting was wrongful, illegal,

ifiable and flagrant homicide of a little qgirl exempli-
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e director's blataat abuse of firearm and

for life. He was following 'he foctste

ry bitter to imagine that o aection was taken Lo prose-

-he said murderer until the pareats of the deceased filed

[

suit. We shall wait expecting to see how sound 1s cu
judicilary as far as the rule of law prevulils.
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A substantive hume

s the right to free speech, expression,
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B0 government

ition and assembly. This is why Keaya has been rated

w in the world civilisation. However, Section 2(A) of

stitution was repesled, Lut Kenyans have bolerated a

of silence. It was now two-fold: vyv.u e¢ither siang the

the only rolitical party KANU or, you go to exile lest

ess your life goes away under the

Pture in the police custody or the so called 'Nyavo

Q
18 v .
chambers. ' The gryveroment has made greast use of
for sedition In an atltempt bto restrict criticism
in the press and elsevhere. 1In the case of

, s A9 - :
rango Oloo —V- Republic,*” a oung University of Jdairobi

s charged with 'he offence of sedilicn allegedly for,
Publishing and possessing @ seditious publication ™A
omrades." After a aumber of defence lawyers had

from the case, the accused conduchted his own defence.

fto know from the prosecution rand-the court how his

R won st 4 g
sShUues Could

affection, 1ill-will or try Lo overthrow the govern-

further sought to know the definition of sedition
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n the above case sedition was used against studeant

g, for public interest. The alleged publication wus

g out in the Magistrate's judgemeat in *he in'erest of

and evervy

they feel are aot

and arrest any publications
the personal interest of the presideat. In a

se, two directors of dyamora Commuanicaltions Ltd

ted together with three of their jocurnalists employee

igence officer had stated *tha*t the arrested jub
Bcharced with writing articles 'contrary to laws
the freedom of the rress'. What 1 am saying is that

sedition has been wrong¥ylly aprlied in order to

I wish to submit "hat the only way the law of

B constitutional in post independent Keaya is, if

#s @ law for maintenance of public

ry

Eiou

Bonplacement feeling of security were “hrec:htened. 35inc
2
982, the goverament has increased its cediticus krial
e junish the intellectual voices. The press wuas
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¥ monitored by security ageants. Journalists are belng

sedltion and intelligence officers are ever chasi-
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if8ted in the XKenya constitution. The then Minister for
ftonal Affairs, Charles djon jo coandemaed the challenge
stence of the rule of law by an editor of ¢ nowspaeper.

that Section 85 of the coastitu ion provided for

pin his other linquage preservation of public

for an editor of & newspaper "o challeage the
existence of *he rule of law ian this country, he nust

@st expected this oae tEo cone fron a Mialster for
Affairs. The cnly j.oiant he said without under-

Bhat the rule of law can caly exisk where L ou have

abll 1lity (emphasis added). The juestiovca is, do we
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Bbolitical stebility hrous ih detenktion and makiang
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BN .cursory g
mocracy wxixx in ~onya tells us that all was aot well in

i

two vyears, fuadamental changes hoave ken place

the couabry into a wWidea mulbl-party scencrio, come-
would have Lkeen a terrible debaten 'hroghout the
association and assembly have been 'he rioht of hie

eﬁ and controlled by the qgoverameat. The provincial
*‘graf%on haos been streamlined to issue ro liceace for
unleés it bears a stamp of "he ruliag porty. In effect,
ackivists have beea detained for attempting to call
@enced meeting. Whenever such arrests are made by the

B Charge oif sedition is drawn. The goverament has used

)

e force to disperse by shooting at innocent citigens

G

exercise thelr coastituticnal riqght of assembly and
s  The rolice at one time invaded worshippers at

gnts Cathedral, Jairobi. I coandemn uareservedly the

e

Ehdown and arrest of democratic activists az2ad the

meted out by police on thouscands of wWananchi who tried
i : & 3 » 5 20 .
called unlicenced Kamukunji meetling. This

Betof man as opposed to “he rule of law. And the rule

'haracfnrlft ic of human tendeacy like greed aad

‘Pecently when a qgroup of peacefu

Mlairobi's popular Uhuru Iark where “hey emburked
e hunger strike to zrohest what they perceived

@overnment's gross interference with RKeaya's
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freedoms. The women, a number cf them mothers
~rigonnrs, called fer 'he uacoaditional release
cas, while in the samne breath asking Fresidoat 4ol
e lyayo qoverament to resign for threateaniag to plunge
: 21 S L . i
into chuose. o sooncr had 'hoeir call beea put
s of the inbkellingeance depar:menkt, -“halb the mothers
el by & horde of ruthless anti-riot policemeak who
nd dispersed the sympasthlisers of the gtrikers
clobbering the women. The exasperated womea, most of
g8ed over 60 years stripred naked infront of the charging
throwing the entire country into confusioan and
'5trip§inm in public by women is 1id to be Africa's rarest

5

Cne of the hunger-striking mother

whio

[redicted that

ogvernment would falil in a matter of days declared thet:
'No person, and ao government can ever stand after
: 22
this type of curse.'™"

in, the final days of *he dyayo rule aand Kenyans are eager
Bme. any other type of government after a decade and half
Pritarianism whereby the rule of lsw w.s a dream with
 maﬂ above the law and thus at a position to abuse
*llength of his foot.
cases whereby Kenyans have been dealed their richt
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e O 12

edress in the coffice of the

BErto a retition for the release of 52
presented to him by the mobkthers, rel

BF iseoners, the Attorucy-General, Anos

Hefora) call

yOou

e and associate freely, they have fil

ed petitions

Attcrney-General.
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prisoners are necessarily soj; iafact, technically

an accused person faciang trial

& priscner let alone a political one. 1Its hard to follow

B We can hardly talk of Fthe rule of liw in a country where

Bitizens are restricted from movememt. This 1is what

fi@opening in Kenya for the last 14 years. There is restri-

" of movement within and wikhcut the country. In Keaya,

iEhe at-tenpted coup of 1282 the political tenperature rose

m
v

ery high deqree. Those who hed fallen in dis
o 1982 governmceat had to go in exile. They were act

all. It was therefore a matter
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aafforc@a any hearing
¥ing onc's life. The immigratica departaent undertook the
lﬁlng of pagssports of Kenvaas who were well recogaised
Fament critics. For example, the passport of George

.the editor-in-chief of Standard newspapcr was seized

b expulsion from job in 1982. Ia the same year the

Pt of the now aspiriag Keanya's presideant Jaramcgi Cgianga

“ter his expulsion from XKANU. This has been

ernmon*‘r eapon against its critics who atkenpt to run

Tr most fundamental right, that of life. OCnce your
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Ped alnost 20 monkhs alter the commission of the offence
o gocd arcunds Mwithaga was refused bail. All thils

Lot no better time bto put him in jail would have keen
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Etrend in Kenva is such that whenever !here has been a

Bt between the rights of a‘citizen and ‘those of the govern-
e judiciory has given judoensah favourable *o 'he govera-
8 The executive may take advan-age of this situatioa teo

@litical arena of 'disgruantled elemcats'. This can

g lly done by findiag an op ortunity %o charge the

person with an ordianury criminal offence, Lut the be-
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e veil are the political coniotations of the case,
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BUs meeting with iIntention to overthrow the goverameant
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t=. Three of them had been very critical of the way
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SUffered long incarceration under the prescrvatlon of
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i motivated case and thatk the goverament was oaly
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Bhsses a decree of closure to Lusiness whese owner
Blavourakle ko @ ovornment perconality. Concerning the
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By is reluctant o hear and determine ilssues in whilch
thas Seen haken by thie exscutive alrsady. thusS; “here is
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If the rules and regulations are not illegal or repugnant

to justice and morzality and no property rights are involved

<

o

B this court would be most reluctant to interfere with the
degision of the office bearers of KANU taken in the discharge
of their powers denired from the constitution of KANU or the

. rules, unless bhad-faith is proved against them. Decisions

arrived at honestly and fairly or even mistakenly will
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in appropriate cases a court would give effect to them
emphasis added)
case of lMathew Ondenvo Naribari -V- David Onyancha and
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maintained a supervisory role over all judicial

“ﬁﬁicial and other offices concerned with the adminis-
of law. The court attempted to show that the admini-
m of justice was entrusted to other tribunals as well

zefore that section €0 of the comstitution did not
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raise a nurber of legal issues, To begin with

legal principie and ignore binding precedent



risdiction., Secondl ly, the decisions are misinformed
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fmber of issues. They equate a mass political party
he sole avenue of political participation in the
e country with 2 mere club, They ignore constitutional

to concentrate on an issue of private law., The
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r the constifutional right to veote and to participate
¢ political prccess may be abridged by a party through
M rules, Thirdly the courts intimated that they would

interfere if the plaintiffs prorverty right had been

y

ered with this reinforces the view that the courts most

enfortabvle addressing seeming non-centroversial issues
yjperty issues in a politicul set-up dedicated to the

vation of private property.

j@&w guestion has zrisen as to the rights of a person who

hat his constitutional rights are in inmminent danger.

ner in which the high court has handed this matter will

. & conservative frame of mind, in favour of the executive,
rpes of human rights have been coming up for decision before

a

he first type is straight forward and largely tech-
The second type is more political and complex. It seems
) the case of the first type, the courts readily find in

of the individual , if the individual has a clear case,
case of the second type,judicial reasoning would appear
\il abstruse argument and(possibiy) subterfuge, that
1y produces a result favourable to the state.
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which the in€ividuvals constitutional right to sail was

4

o
D)
STa

ute was struck down for being in

e
(S

nd a derogat

n

6

!
~J
Ui

f



E .

-

fure from the principle of the supremancy of the constituviion

for taking away this right,
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3 Tactics Exposed,in violation of section 57(2

T
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' In passing sentence on the accused, chief magistrate,Abdul

ectéd the contentions of the defence lawyer that the
i
d was a first offender and that the document may have been

on Kinyatti by the police officers who searched the home

4

g accused, Non did the chief magistrate accept the arsument

atti's wife that the study room where it was found was

ble to outside lecturers and students. He said:

ghe chilling aftermath of the attempted coup,one does not

train one's intelligence to imagine the consequences of
& 4

3

gument...it is by far the worst documecnt, I have come

Al T

s so far,

B bias in judicial decision is always very difficuli %o

1s almost always 2 matter of impression. In this case

3cope for judicial involvement in politics. In kenys

ts hawe had to hear and determine red-hot political

the judiciary lost sight of was that it is not the couris’
to support the state, t is not the courts' function
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port the state., It is not the courts' function to support

of state such as the police. It is not the courts function
port the citizens against the state . It is the courts

n to administer even-handed justice between parties in

se given before it, A strong and independeunt Jjudicial headed
T%rong and independent chief Jjustice can honestly, endeavour
 %ide.that balance between citizen and state which is sd

a free society. And we should not forget that the

N

¢
g
pes

ds the assistance and support of stréng,fearlicss,

if it is to function to prorer effect.

the case of Xamau Xuria -V- AG 44 the courtst denial

Juvisdiction reaches new heights. In this case the
sought to have 2 constitutional court set upto hear
rmine the issue of whether the improunding of his paas-
didged his right to travel,to and from kenya in the
‘ibtected by the constitution. Chief justice mil
edented act of judicial ingenity held that section 84
nstitution was inoperative as no rules had been made
ler and as such juvisdiction could net be involved

ction 84, This decision was cited as authority tc reach

X

conclusion by dugsale J.in the cgse of Maina Mbacha and

2.ina |

=v=AG 45
cages of Famau Furiz and Maina Mbacha are remarkable

‘ube” of reasons first because of their unprincipled
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centered on section 84 of the constitution esperial-
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cases the jlist of zuthorities were lzid hafore
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gL I8 even more surprising as he sgt i o1 626 Kok



heon +that conrt decided +Hlhe cace of fnarita Varim?
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™ bllP and w1 that covrl ruled that section 84 of the

&ntion rested original juvisdiction in the high court. 47

Pguestion of whether rules had not bheem made uné@er section

Be constitution did not arise at all as th2 ls:ne had long
fted by chief justice madon in the case of laila Odinga
Relying on the judgement of the supreme urt of Guyana

pase of Olive carey Jaundo ~v-Ag 49 Vadan C.J held that:

“failure of a rule making authority to m make rules to
orce legal rights does not defeat those rights.

% cases the courts are reluctant to giwve a constitutional
rimimal trial is pending; they also find it

ty t0 declare a trial illegal. In the case of Koigi wa
v Ag Koigil had applied for remedial measures and thus

tltutlonal rights which would be violated by the conti-

‘6f the treascn charge he was facing in the chief magi-

court,

thave proceeded to the next logical step and found them
ted by the state., TInstead ,the court reached for the

gistrate's file on the treason trial and in its evaluation

tion of torture,was a triable issue but refused
finding on it. On the contrary,it evaluated Lhe ciher
and dismissed them either as lacking in merit or as
tutional prayers., Indeed at certain points the court

the competency of the counsel which mirrored hostility

8 bench to the bar.
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In this cace jJjustices Dugdaley, Mbaluto, and lMango,
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1is case the Court went out of its way t

torney - General in the Litigatione.

In short the Courts relingrished much of their
ependence to the government and failed properly to
afeguard the citizen's rights and the rule of Law.
fhe exercise of Judicial independence depends upcn the

-

jrength of the Jjudges and whether cor not thay !

-

ave a

P
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ack of

Y

drrect perspective of their role. It is this

icial independence in Kenya that farced justice Derch
ofied, then a Judge of the High Court of Keaya, to
eave Kenya in protest. 1In an application for

-

beas Corpus by a llrs Karanja, to have the body of

r husband produced, Schofied I. found that the
ector of CID had full information that Mr. Mbaraka
panja (the husband of the applicant) had been ghot
and buried by Police in a Public Cemetrye.
pfied, J. was pressuriced by the Chief Justice %o
gualify himself from the case as he had been
ted by the President. We, Kenyans chall live
sremember that schofield, J. did not heed to the
dent's order to5 disqualif

stead told the Chief Jus

self from that case,
tc tell the

regervation. Congtrued narrowly, 1t means the
vation of the Government in power. The individual
et of the state, he has duty to contribut

Eeservation.

ut that nct every alleged



2 because he has surrendered much of

2

e

opular government that he elects. The
o0 him iz to exercise the most accepted
o

Ty all governmental policies. This is foundamental
pecech and preos are the foundation of a free

¢

frce men. Dut this approach would nst
asceptable tc thoze who wiéld power and
enjoyment only remains in the wecrdings

ae Law but without practical utility. In such
vitnesses the banning of lMagazineg,

of Citizens for what they caild, prosecutions
itious offencez, and above all detentionse.
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of wealknesgeo. In brief, the main weakness of
formula, in my view, 1s its ineducible
in mere forms and institutions as the basis

ives on one intituti
redress all wrongs, interpersonal or as between the
e and individual, throug]
ablluhe Lawg.

As concerns the rule of Law and its implications today,
e, Law and Order better
tanarchy, government according to Law and the rule of

}—J.

Bthree principles related to it i.c
a8 a broad political doctrine, they could mean as 1little
%he Dicey's Principles to the attainment of human dignity
executive is not genuinely committed tc the attaimmni
jieh, The states that adhere to Dicey's Principle and

se modern attributes should whole-heartedly sid

t the substantive social and economic inputs that are
sed by the internaticnal movement in promotion of the
of Law.

second chapter, I have made it clear that the
rights are essential if man is to retain human
realise human equality. The fundamental rights
man in the ordering of human affairs is the ‘'end!
elf to use Emmanuel Kani's own words. The fundamernfal
88 on the other hand of the whole constituticn, as
have printed out, is
it sousht to put all people with different social
onomic privilages atv par. Given however, the

ities between the races in all aspects of life at the
f independence, a formal equallity under tle Law would
Bthe effects of preserving the status guo and thus to

-

Sextent perpetuating the unfairness and injustice ot the

al system. Therefore, the foundamental rights as
5 :
ited in our consitution” can serve litfle to the
ment of human dignity.
1
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dicated in my third Chapter, the doctrine
Separaticn of powers is non-existent in Kenya. It has
m f“] a‘

s

‘the Judiciary i.e. no just

s e o b = 5o e F
way ThN2 execuitlive nas encrcached on

Bven by any section of the constitution why the President
ould be involved in appointing the Chief justice. To
fiire thc independence of the judiciary, the Chief Jusiice

exist which malke the executive and the
glatiire almost one thing l1.e. Cabinet Ministers amd
President are members of the Legislative.
instances when the Government encrosaches on
slative's independence occur when the executive's
rest as opposed to the Public interest is c
1d the view thut the Present Xenyan State is base
P& Capitalist mode of produciicn and therefore there
‘several social classes and of course the dominant
omic class is the ruling class. Therefore, in order
ustain the conflicting interests of the state

-yis Public interests, the state has to resort to

itraviness.

As concerns the riale of Law in the Nyayo era, I have
to the conclusion that this doctrine has been subjected
mch abuse. Bxecutive-cum-administrative abuse and
gregard of established Law is clearly manifeste d in my
8d chapter, and it strictly goes against the principle
Lbegalityo I therefore recommend that as far as the
tive members are concerned, the Legislative should
28 out with more criticiom of their actss Such a
(Slative should be an independent one. The Judiciary
d also help in this case by gticking to the Law and
hing such officials if the Law so says. Such a
iary as I have explained else where should be
endente. -



t and recommend in this disceriati

8 Political theory that will enable the

- Kenyans to attaln human dignity and enable

their lives mecaningful and thus making the

concept more meaningful. The Political

- be based on the equality of all men. It is
¢

)n and human dignity can be achieved.

r having serious respect for the noble
the rule of Law that the Kenyan siate
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