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I NTRODUCT IO0ON

I was inspired tc write on this subject by my experience on this
subject during my fourth-term programme. This system of our prosecution
and its procedure has to he considered if the law is to be enforced in a
humanc and sensible way., Little haes been done to have & critical review
of our prosecution system and how it is conducted especially in the
lower courts. |

In the lower courts prosecution is mainly undertaken by pelice officers
except im special cases. Most such officers are either ignorant of the

law or are not serious in their work or both. After a suspect is arrested

and taken tc a police station, a charge sheet is drawn according to the
provision of the law against which the offence committed falls in. The
charge mapbe made by an inspector or any other officer above this rank.

The way some of these charges are drawn is abhorrent. It often happens

in court that an accused is charged with the wrong provision of the law
which is contrary to the offence he has committed and end result of this
is an acquittal of a ""guilty'" person. The prosecutor has a duty to ammenc
or even change a charge which he thinks is wong but due to inefficiency
this is rarely done.

The prosecution has a duty to be prepared with its case at the date of
the hearing. It has to take care of the exhibits to be produced in court,
attendances of the witnesses of the prosecution side and even those
useful to.the defehce and it should know where and when the proceedings wil
Saken plgce. The prosecution Wyii, bivedeivoweey Burecys . N

pP&ééé&tidﬁﬁéélIE'fﬁgﬁé¥§§§§§§§-?g?ifhe defence. The police do not also
bother with their witnesses. It is not uncommon to see prosecutors asking
for an adjournment beczuse one or more of his witnesses to go to court

on behalf of 2 complainant or a defendand; you find that in most cases
thé police have hiot even bothered to summon the witnesses to court or the

witnesses had not even been iformedoof the date and hour of trial. Such

adjustments are unjust to the accused especially where he is in custody.
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Some magistrates commence the trial with a feeling of antipathy towaré
the accused. This makes it bery easy for the prosecutor to influence the
magistrate further against the accused. #y observations is that the
prosecutors regard their success with the number of convictions obtained
in 2 day. There are innumerable ways in a magistrate's court in which
prejudicial information can be conveyed to the magistrates in a manner
inacceptable toc & qualified bench. A prosecutor who uses this tactics
succeeds to the centrsry of the public opinicn where he is labelled a
persecutor. The ideal prosecutors is the cone who finds or regards himself
ss part of the court zssisting the bench to learn sufficient of the fact
to enable it teo arrive at a judicial decision whatever that decision
may be. Rare.y do the police proseéutors do this.

My dissertation will mainly deal with public prosecutions but despite
this I will give & word here on private brosecutions.[:égjvate prosecution
concerns those prosecutions which are not instituted by the state through
its officials but are instituted by the citizens themselves. The right
of s citizen to set criminsl law in motion is guaranteed by the law (1).
It has been argued that the right of private prosecution shculd be retaine
and safeguarded as a corrective measure in the hands of the private 1
citizens,tc make up for the criterda or possibility of corruption of
authorites (2). Unfortunately most citizens in Kenya are ignorant of
this fundamental right and even if they were zaware of it they would
always like te have ncthing to do with the courts. Again this right
can be guashed Dby the Attcrney Gemeral with the issue of Nolle Frosequi
whose effect iz to terminate the proceedings upon some considerations
in Kenya is ailing and needs to be brezsthed life into in order to sproggzj

These among many other deficiencies in our prosecution system, have
inspired me tc write about this subject aiming at pointing them out

at the same time attenpt'to put some solutions forward which can rectify

the situ=aticn.



give afciéar,é@g@uat'cf what I’inféna‘io write on, I have
vided by dissertation into three chapters.

The first chapter wili deal with the "prosecution process' where

will discuss how prosecution is carried out from the time of the

?resf of the suspect to the time of judgement or acquittal wh&chever

is the outcome. ‘ » ' : £
The second chapter will deal with the '"prosecution Piscretion' wh;

will discuss how those vested with the power to exercise a‘discretiéﬁ

whether to prosecute or not exercise it. I will slso discuss what crimes

ére prosecuted and which ones are not and what criteria the police eril
it,and‘wheh deciding to prosecute some cases and leave others. :
finaiiy the third chepter will look at thé effectiveness of our
prosecution systeﬁ,rits shortcomings and then how it cen be reformed if:

need be. The chapter will carry a critique of the Kenyan prosecution

~ system.

%



CHAPTER ONE

THE PROCESS OF PROSECUTION

HISTORICAL DLVELOPMENT OF THE PROSECUTION OYOTEM

THE Kenya prosecution system follows that of England. To fully
appreciate how this system came into Kenya I will give a brief account
of its historical development in England and then in Kenya.

In England the crown is the fountain of justice and the origin of
all justice be done.

The crown first concerned itself with crime partly in order that
the king's place might be maintsined throughout the realm and partly
because the commission of crime gave the crown opportunities for

per$nisetes in the form of fines. The justice of the King'é tench were

the chief servants whom the crown appointed for this purpose. The
Governor was the officer [ the king appointed to investigate death
an incident which deserved particular atteéntion because it was an
especial source of profit. In discharging their ta8ks, judges and
coroners used the sameiinstruments - the inquest and enquiry made

from people in the neghbourhcod who must be expected to know the truth

and who were put under ozth to cisclose it. These men formed the jury

the coroner's jury, or, before the judge, the grand jury of presentment.

The one whom they presented was the accused, znd what they charged
Qz against him was embodied in a2 document in the case of a grand jury callg
the "indictment" and in the case of a coroner called the "inguisitiom".
Un the indicment or the inquisition the accused would be arvaigned and
tried.

The first transformation came when juries became official bodies.

Having started as men who knew all the facts and were bound to tell the

erown wh t they knew, they became men who were supposed to know none

of the facts and were required to act only on the evidence that was

laid before them. As late as the seventeenth century the grand jury va

presenting of its own knowledge. But by the end of it they had ceased
to discharge the administrative task of providing material upon which
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- an accusation could be brought and had becéme a body which had to
?f determine judiciary on material presented to it whether there was or was
1.’not a case that ought'to be tried. The judge no longer enquired :f the

. commission of crimes from the neghbourhood. Consequently it had to be

: somebody else's business to make the enquiry and lay the results of it
%"before the grand Jury

There was a period when this work was done by people. The Parish

~ constable was a vudimentary form of policeman. The job was unpaid and
members of the parish were selected by rotation to discharge it. The

constable made the arrest when the accused was caught redhanded but did

Ef‘ nothing much in investigation. This heavier duty was assumed by the

= justiceéiﬁgoked or enquired into local crimes, the offences of the state
and in the privy council. The judge-still retained a remnant of their
former duties. This shows the common origin of all these forms of

enquiry that the judges are still 'ex-officials' justices for the whole

of England and 'ex-official'coroners.

The result of all these enquirges were laid before the grand jury in ti
form of the bill of an indictment. In theory anyone could put an accusatior
in a bill, lay if before the jury with supporting evidence, and invited.

them-to call it a-true bill.

The justices like the grénd jury, after the nineteenth century became

o

F
¥

a compdetely judicial body. They did not inquire into crime any more

but listened to the evidence brought before them and decided whether

or not fo commit for trial. This transformation was possible because in
the early part of the nineteenth century another organ of enquiry had come
into existence. The metropolitan police Act 1829 maybe taken as marking
the beginning of the creation of the police. It became their duty, not
énly to érrest and charge suspects but to take statements from the witnesse
for the prosecution and to collect evidence on which the justices are a
asked to commit. From her; then, the police took over the work of the

prosecution save from that one to be done by the Director of public

prosecution and those done by private individuals and corporations.




The police prosectuions were conduct-d by a solicitor who was insteuc

<

Y the police in the same way as he could be instructed by a private
citizen concerned with litigation. Later a solicitors' department was

.J
tregted in 1935 at ’Scotland yard and it now conducte:all police

»

;
9
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rosecttions. In the metropolitan area. Many counties now employ a ¢ounf§

4

rbsecutiQasolicitor whose services are at the disposal of the chief

2 . d '§
onstable andinin many boroughs the town clerk has a prosecution s departme

he solicitor for the prosecution may therefore be a public servant i

employed for theypurpose or a member of a firm which does much else besidéé
criminal business. Whichever heiis, he exercises the ordinary privelege':w
of the solicitor in choosing the barrister who is to present the case in ,j

court. We can therefore say that the policeaare only part of the

prosecution machinery. In ordinary cases they initiate the prosection 1
and gather the material for it but the case is prepared for tfial by
solicitors and counsel. The solicitors therefore prepare the case for tri@

and the barristers present it in court. 7 f

KENYA PROSECUTION SYSTEM

When Kenya was declared a protectorate by the 1895 East Africa orderﬁ?
- in council the prosectuioﬁ system in Englaad had alreédy been quite wall
established. Kenya gradually adopted the English system of proseé}ion
- and what we héve today in Kenya is a direct codification of the British

or English systems. However the structure of the two systems is not
quite similar. In both these systems the Attorney General is at the top

of the prosectuion department. In England the 8ffice of the Attorney

General is separate from that of the Director of public prosecutions =
while in kenya the Attorney General‘holds both-offices. -In Kenyavexcepts
in the major cases, the police investigate the case, prepare it and
finally prosecute it. DBut in England the solicitor prepares the case foflg
.trial and gives it to the barrister to institute the prosecution in court,‘
the police only initiate ghe prosectm@n by gathering the material for

-~ for the case.



WHO CAN PROSECUTE. ‘ ‘ e

Prosecutors are mainly of two typesf the private proseé&ioné and

ublic prosecutions. All criminal cases that go for trial in the courtslé
are initiated in the name of the state (hence R ¥ Njoroge) All the same /

every citizen has a right to start a prosecution and set the ¢riminal

law in motion. In smaller cases the police may refuseu to prosecutec
and tell the complainants to go to the magistrate on their own and apﬁly
for summons. Hence private prosecutions under the provisions of criminal
procedure codd (2) any magistrate inquiring into or trying any case ma&
_permit the prosectuion to be condgcted by any person but no person other
than the public prosecutor or other official generally or specially
‘authorised by the’Attofney General in this begalf shall be entitled to

do so withoutpermission(3).

(E;e resultlof private prosecutions, though it is only used to a
rlimited extent, is considered to be valuable and worth retaining. For
example in matters concerning the local authorities if the local authority
Bin question has been negligent in exécuti?ﬁits duties and thereby

»éaused some damage to a citizen, such a case is hardly éver taken up by
:the police prosecutors. The injured person has to persue for compensation
~on his own . It is also important that the police do nct involve them-
selves with minor issues or family matters. Howefer private prosecutions
only constitute a small portion of the total prosecutions initiated

in the countri) Some of the Govermnent departments like the income Tax
departments and price control department may have their own prosecutors
:instead of using the public prosecutors who mainly are the policemen.
Public prosecukions are carried out by the public prosectutors,
appointed by the Attorney General (4). Such prosectutors may include

;ny advocate-of the High Court, or person employed in the public service
not being a public officerbelow the rank of sub-inspector of police.

Bvery publicrprosecutor is under the exprssé directions of the Attorney

General (5). The public prosecutors have power to aprear and plead

- without any written authority before any court in which any case of wﬁichi



ias charge is under inguiry, trial or ap:eal, and if any private pefémn 
¥tucts an advocate to prosecute in any such case the public pfoaecutor
may conduct the prosecutiom and the advocate so instructed shall =ct
t&crein under his directions. (6) Public prosecutorsmigclud® iie attorney
neeal, the solicitor ~ General, the Deputy public prosecutor, a state
counsel, any persom appointed under section 85 of the criminal procedure

édo or any person acting under the directions of the Attorney General.

IH: ROLES AND DUTIES OF THE PROSECUTOR

The prosecutor must state all the relevant facts of the case dispassiona-
ely and he should not =ttempt by advocancy to influence the court
lowards a more severe sentence. For example it is very common in our
courts to hear the prosectuion bring up 2n issue relating to the accused
80 as to influnece the rentence. If the accused is a holder of a big public
fficer, there is reference to the accused’s higher degree of responsibility

~and such other things.

The prosecutor should play an active role in the adjudication or in
. the criminal justice system. He is mot comstrained to accept passively

jéfevery matter that is presneted to him by police agencies which fail to meet

¥

.ﬁ;hin standards and priorities. He can give differential treatment to his

cases, proportioning his time and resources among theg»baSGd cn his judgement
of their relative importance. ‘
& The prosecutor has the task of placiﬁg before the court those features
f the proved offence which suggest-and draw attention to sny relevant>
gfinciples of sentencing. A mass of background information can be coilected
with comparative case, but irrelevant information is useless.

The proper role of the prosecution is to see that the prosecution case
. properly prasented and that 211 the weaknesses in the defence are
dehtified and fairly exposed to the court. Ta2 object of the prosecutor
erefore, is not to get = conviction unless justice requires it. In Achieng
§7) it waa.said that it is the duty of the prosecutor to put the facts

before the court snd the court must decide on those facts.
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The prosecutor serves as the guardian, protector and custodian of thnhy
hﬁnunity's scarce resources of adjudication. This he does by precluding ;‘
andom access to the courts limited =djudicative resources and preserves
these resources for the timely judgement of the matters to which the publie
attaches priority. IiHe achieves this by srending time on only the most
mportant cases where public interest ic involved snu iLrowing away the

tty cases which would only wate time and resources of the-court or adjudiei
tive system without serving amny public interest.

The duties of the prosecution includes the preparation of the case and
presenting it to the court. The police are'part and parcel of our prosecqtfﬁ
'f system and especially in the magistrate's court: they prepare the,saaes=£§mﬂ,
the evidence they so acquire is given to the prosecuting officer. This |

evidence is consequently used in the cocurts to awgue out the case.

Criminal cazses are either heard or disposed of by magistrates or deazlt
;gfvith by them on a preliminary inquiry (8) as to whether the preosecution

»ﬂi!vidence, taken on its face value and without hearing the defence evidence, .

- is strong enough to support the charge. If so the case will be committed

". =

' for triaz.

Various cases are dealt with summarily by magistrates and the more
E serious ones are commenced by the prosecutor making a complaint or applying
;%»Iar a summons which is served on the defendant telling him the charge he

“has to answer, when and where.

It is the duty of the prosecutor in charge to obtain statements from
g; all the prosecution witnesses, to write them dcwn, and even include his
Eiﬂoyn testimogy if it is relevant to the case, attach a summary of the facts
" on which the prosecutipnwill rely, and set out clearly, concisely and in
~§;the,correct order,

@% The proseciutor should try to anticipate the line of defence that the

-‘_\‘ = S AT ‘
lgi@ﬁsed'ﬂigﬁt use, and should be ready for any attempt by the accused L0

pport his case with false evidence. He should also obtain informstion



f the past conduct of the accused. He can acquire the intormation from

the accused and verify it if necessary from other scources. i

The prosec&tor_has to ensure that all witnesses are warned to attend °

o court. The prosecutor should also ensure that the defence witnesses

re gvare of the case, time and place and especially so if the accused is

n prison.

The prosecutor giving the evidence in court should be absolutely fair

nd impartial and include any material that is favourable to the accused’
" The statements of the accused's record should uvbe made available to his
solicitor.
2

The prosecttion is expected to produce all the obvious witnesses. By
11 the obvious witnesses I mean persons present at the scene of the
crime and other persons obviously able to throw light on relevant \
events. Such witnessesshould be called whether they support the prosecu-

‘tion or not. Absence of such obvious witress may draw doubt on the =

prosecution's case. In R V kdwards and others (9),justice Eric said

"My own impression is clear and I believe a majority of Juages have distint:

q
y

Ly decided that the counsel for the prosecution is not bound to call ail

he &ﬁ&yg¢6$¢5fﬂ¢;lic juctice; @ is called upon to lay such facts beforﬂ

2 o
the court or jury as he thinks the interest of Justice demands'" Thus it is |

~upon the discretion of the prosectuion to sall the witnesses they feel
"are relevant and truthful to the cause.

There is then the most obvious duty ot the prosecutor-to open the case?
gainst the accused person, and he sghall call witnesses to adduce evidenqei
n support of the prosecution witnesses in tneir giving of evidence, and
~ guides them when they make vague statements. He does this by asking the
qﬁestions whicn are intended to-guide the witnesses to bring out the

true picture of the inciaent on trial. The prosecutor is not allowed

to ask leading questions. ‘



785

Under section 311 of the criminal pr cedure code, after the prosecutofhf

s called all prosecution witnesses, and the accused person says that 9%

|
/]

If a prosecutor comes across a crime being commitéed and.therefarerhas
knowledge of it he csn initiate a prosecution like any other citizenm with
An aim of combating crimes and as a police officer he ought to arrest such
people as he thinks are committing the crimes. However, practiesally, the
rosecutor's duties towards any particuar case bgjins‘only after tﬁe police

N\
. have made a charge after arresting a suspect or after a complaint is made.

This chapter looked at the prosecution process from the time a suspect

oy

 ?§3 arrested to the determination of the case. The next question to be

.

onsidered is whether the prosecutor's presumed to well know their

 work effectively or as expected. The next chapter will deal with tnis.

b
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CHAPTER II

THE DISCRETION TC PROSECUTE

;ié natural that those responsible for enforcing criminal law

‘disclose how widely they usetheir discé%ion. When some offences

ored and some offenders are not brought before the court, there must

" be suspicion of @nfairness. Administrative officials making such

ions in private are 1iable to be attacked forlshowing partiality or

ﬁing wrongdoing. Yet the iaw cannot be enforced indiscféminately,

1d be intolerable if every br;ach of law, regaé}ess of Ehe ciréugstanées,
alwéys prosecuted in court.

;?iilﬁformed critiéism is likely to.rise from lack of information due to

ck of disclosure of the considerations prosecution authorities take into

;Qunt before they take up a case. Many questions present themselves for

iscussion. Why are some offénders brought before the court while pthers:
e excused!s+ Why are some crimes prosecuted and others overlooked? What
safeguards exist to ensure that decisions are not taken abitrarily or
;g;;uenced by improper pressureé or dictated b3y administrative éonvenience,
In this chapter I will try to answer the questions above. The
discretion to prosecute has been judiciarilly, morally and socially recognized.
*&ithough there are no authorities in-point in Kenyan case, there are several
~éqthorities from English law which has a great influence dVer our court
stems (1). In England, i° it is acknowledged that the police and other
nforcement agencies musf be éllowed to use a measure of_discﬁ}ion. The
same thing happens in Kenya. Police officers are not bound by any duty to
prosecute all cases indiscriminatley.

‘
The English authorities for allowing the poli?e discﬁ%ion, both in deciding

“whether to report offences or whether to prosecufe after investigations are
not difficult to find. For example in 1963 (2) when Miss Fat Arrowsmithl

was prosecuted for obstructing the highway during her compaign foz e

clear disarmament and protested that she had been singled But unfairly

1 the Lord Chief Justice remarked '"the police cannot prosecute every obstructor
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the highway dbutrg@htrexercisgfafwisaudisefetioa when they prosecute !.°
e The latest authority can be found in the judgements of the court of
ippeal in K U Hetropolitsn Commissioner Exparte Blackburn (3). Mr.
iiackburn the member of parliament of stalybridge had been dissetisfied
“{ihccause the policz had decided not to prosecute gaming clubs in London.
”ﬁxﬂe aprlied for s writ of Mandamus to compel the commissioner to enforce
t” the lsw. The Judges clearly accepted the right of the police to exercise
E Ywide discretion'. In carrying out their duty of enforcing the law; Lord
‘{fﬂinning, master of rolls, said, "it is for the commissioner to decide in
any particular case'". The case confirmed that the police have a wide
discretion as whether tc prosecute or not.
After an arrest is made by police officers it is uron the court prose-

cuter or officer in charge tc decide whether to institute a prosecution
or not. If he accepts the charge he zuthorised the writing of a charge
F' shect specifying the offence which should be readvto the accused. The
sccused should be ¢eutioned before he makes a stotement thas everything

he says would be used as evidence during the trial.

In deciding whether or not to prosecute, the officer in charge acts in
an independent capacity. Henhas to satisfy himself that there is adequate
>e§idence of a criminal offence, for which a power to arrest has been
provided. If the evidence cimes from a private person, the officer will
probably seek to protect himself by requiring the witnesses to sign the
charge sheet as the person making the charge. If the officer considers
that further enquiries are neceéﬁary before accepting the charge he may
bail the accused perszon to revort back to the police station on a given
date. This requirement may later be withdrawn but failure to report
will render the accused liable for arrest. 411 these powers are vested
j ‘with the prosecutor and he is expected to exercise them indepcondently.
This shows that he has the discrtion whether to prosecute or not.

I have so far diccus:ed the police powers to the question whether
or not to prosectute. Une can go on and akk whether after the police

~ have made their decision to prosecute, the casze will be automatically
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cuted in ceurt, or there is sonecne else whese decision to prosecute
not is also needed? The exercising of the discretion whether to

o fite or not deces not end up with the police but with soneone else.
iiter the polic. have mzade up their decision to prosecute, a charge
ﬁnfered by them =nd one off the copies of the charge sheet which will
tain the name of the 2ccused and the particulare Af the crime is tzkem
0 court where a file is to be opened for that particular case.. Another s
- is given to the police prosecutor in the Department of prosecutipn

i; that station. It is not neceseary that the officer imn charge of the

~ prosecution départment in a particular police station will prosecute
 “.rsonal1y in court. If the case is & complex one or it is a sensitive
~case, it may be proseduted by the state coumsel, or the Deputy Fublic
Prosecutor, or tne Attorney General himself (4). At this stage the
;prosecutor has no alternative but>to appear in court on the mention
 date of the cs-e. After the case has been mentioned under the criminal
ﬁrocedure code (5), the prosecutorcan withdraw the case before judgemént i
pronocunced. This cazn only be dome in the subordinate courts. The withéi&
haf to be done with the consent of the court or on the Attorney General's

instructions. Thus the prosecutor cam either decide to go on and prosecut

or not or after the prosecution has been taken up he can withdraw the cas

?“ Under constitutional provisions, the Attorney General has power in

any case he considers desirable to institute criminal prcceedings against
any person before any court (&) in respect of any offence alleged to have
been committed by the person (7). Similarly he has power to discontinue

-

any proseedings in court by entering a Nolle prosequl (8). The power teo

take over prcceedings instituted by sny other ind vidual (9) and to
. discontinue them, is vested in the Attorney General only. In practige
the fttorney “eneral can delegate these powers to other officials in his
- chembers. This power of the Attorney General to issue Nolle FProsequi
gives him and his laﬁ qofficers 2 wide discretion to exercise their powess

over whether to prosecute or nct. e can therefore say accoé}ng to the

above discussion the discretion of the decision to prosecute is exercised
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h the police and the public preosecutors but to a larger extent by§ ‘“Q

DECISION TG PROSEGNPE EXERCISE PRINCIFLES

The exercising of the discretion depends on the facts of the individual
2 and personal views of the ome who is exercising the discretion.

7 é;over there are some general principles which are to be considered when

is exercising discretion. The way it is exercised is very important -
the administration of the criminal ilawe

The first question to be considered is whether there is sufficient evide:
1?¢tﬂ warrant a conviction. It is also important to consider whether the
?2{§¢esecntion ig likely to succeed because it is bad for the administration
}?h.f justice if man& prosecutions are undertaken when there is no hope of obta:
ing & corvicticn. Again there is also the question of public interest

it? and moralissues even in a wesk case if they are arguable.

OBSOLETE, CONTROVERSIAL AND UNPOFPULAEK LAWS

The discrimination and responsiveness to the public mocd which must be
shown in dealing with offences againsti the state and public order are qquall

required in enforcing the law relating to the whole range of criminal

bR S L

offences. Nevertheless, sufficient material is zvailable to examine under

E general sub-headings some of the ressons why prosecttions are considered

undesgirable although there is ample evidence of guilt.

ORSOLETE LAW

Some purists have taken the line that if a law is on the statute book
it should be enforeced. However, there sre scme laws that remain in the
statute book through Governmentsal inertiz which could not be enforced
~ without offence tc public opinion. Here cne would expect the legislature
. to repeal the law but instead it is so busy pasging new laws Wilcox A.F.
aéys “"In such circumstances the police in England deo not consider themselves

to have a2ny obligations te rake about in the dust to find archaic offences-

‘ G :
blasphemy, apostacy, profane swearing or Q%&Q{at1°n of the sabbath which
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,céﬁfprosecute"(10).
&Niohally an Act long forgotten is revijed. In R U Brittain (jﬁ)r?
rcible entry Act 1381, passed in_the reign of Richard II was chosen
prosecution of three men who had forced their way into a house
:party was being held. An appeal to the House of Lords against
ion and sentence of nine months impr&éonment was dismissed.
ABORTIGN

>is is a controverdial law and'the.decision té prosecute is ussually t
'y. However when cases are brought to the police it is seldom difficul
'gide whether a prosecution should be taken up or not where the abortié
erformed by an inexperienced person with the result that the.woman
- up in hopita% thén it is necescary to prosecute in order to ensure
~other people don't fall victims to the same treatment. #hen a
)fessional abortionist is‘charged it is seldom considered necessary to
Qsecute-éhe woman on whom the operation has been perggrmed.

INDECENCY ) : =
.The idea of bringing a prosection when an adolescent boy commits
Eﬁ act of indecency with a girl under sixteen is repugnant to most ?
: ~;arénté. Police normally con;ider whether the girl Lnéeds;éaré:and;contréi
Most charges are brought a2gainst mature men who take advantage of young ‘
girls but occasionally it is necessary to prosscute a gang of youths
’.who indecéntly assault @ girl of their own age.
Fven when indecent assaults take plaée without consent girls and
- women are often unwilling to undergo the ordeal of giving evidence in
court and in such cases itis usual to drop ?roceedings.

OBSCENITY

Sometimes the police d@cide against prosectting obscene literature
ar 1ibels‘due to public interest. It is true that once there is a 38
ﬁfosecutiop of an obscene book, play etc, the public @specially tiose p
peorle who had had no othrtunity to have seen the book before the : 3

pfosecution get more eager to see it than before. If the prosecution

ails it ends up in earning the writer a few more thousand shillings from



BIGAMY
ere nobody has been deceived and the man 2nd the second partner areg

together haprily nothing but harm would be achieved by taking

edings against them. Moreover the legal wife may rejoice in the %rf;

ngement so as to use it as a ground for divorce. However ;

‘;s a different matter where a mzn hés deceived a lady who would not

for the deception have married the man. Rarely is the bigamy offencé

taken up in court due to polygamous marriages existence in Kenya. 5,

DRUNKENESS

; ot
The enforcementithe law here is quite hard. The harsher the rules

PRl SR

B
n drunkeness the more the offence increases. The public at larde ussuall§

X

oes not see anything wrong with drinking and they therefore rarely

iform the police of the drinking spots. The presidential directive ﬁ

 of 1979 declaring total illicit brews as illegal only encourgged illegal
:
~ brewing. The police, however, do exercise their discretion whether or noté

to arrest -and prosecute by considering the circumstances of the : j
- drunkeness and the victim. Rarely do police officers take an old drunkardj

i

to court for prosecution. !

T ‘
:

ATTEMPTED SUICIDE |

Sometimes the police base their discretion on public opinion. Most
Vpéople have sympathy for the distraught souls whoAhave been driven into
~ moments of despair to end their lives. In such»cases the police ussualy
es not meke an arrest except in cases where it is clear that unless
strained the person would immediately renew the attempt.

LAW UNDER REVISICON

Police ussually do relax prosecutions on laws which are under review
the parliament. Also after 2 new law has been enacted it takes time

fore prosecutions based on it are started.



UNPOPULAR LAWS

e
o

a*lgw is so unpopular it is held in general contempt and it cannat@

ively’enforced by the police who are dependent on the goodwill

ff ofithe public. If the police determine not to prosecute on 'ﬁ%
‘ular case, they are open to the charge of assuming the function k?
;?grliament. Perhaps this assumption of a parliamentary function 153%
ryiif parliament does, hot do its work of nbllifying unpopular laws;é
yal commission on police powers and procedure in England (12) of 192955

: e

R

g on the subject of law against lotteries and street betting said

st <

oy ) ; L ‘
"the present state of the law is altogether anemqas, and so.out of
. (o

“%gy with public opinaon, “that the attempts to enforce it are bound

‘4A.<.“ U VA RN N
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eact on the morale of the police'.

TRIVIAL AND TECHNICAL OFFENCES

Many trivial and technical laws are not enforced by the police (13).

r motoring offences are ofren dealt with by a warning. Similarly.

r assault cases are ussually dropped at the station after a word by

'.-;E oA SRR N 1 Ay Y

(e e Jeqlt Wil
he police to complainants and the defendants. Parking offenceshfeasonable .

et e el )

and tolerant way.
MARYYDUM

Normélly the police will not prosecute if in doing so they will give

1atform to someone who wishes to pose as a Martye and gain publicity

or his own cause.

i mOﬁ christmas Day in 1950 Ian Hamilton stole from the Chapel of Edward
3 he confessor in West minister Abbey the historic '"stone of scone'. He
1sidered it's rightful place to be in Scotland. The stone was recovered
| returned to Westminister Abbey but Hamilton was denied the opportunity

Scottish Netionalism.

USE OF UNFAIR METHODS

In cases where unfair methods are used in catching criminals it is better

Ly

drop the prosecutions rather than try to secure a conviction. Example

T ¥ TR g R 4 Py

 this is where an accomplice who turns out to be the witness of the crown

,:‘_r»'__-)\_u.
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ere a dangerous criminal is being prosecuted is granted
from prosécution in return for giving the evidence.

POLITICAL CONSIDERATION

:nment has to accept that from time to time, prosecution will

‘it embarassment. Instead of this embarassment, the Government |

when the prosecution will involve top Governmeht officials or =

cians whose prosecution may bring the Government into ridicule by thé

E'There have been several reports of scandals in our daily

papers in which some of our top government officizls or politicians

been dgnvolwédrfor éxample in Mungai's case' or the '"Ngoroko Affair".
ai was accused of having trained a squad meant to assassinate some top

iticians and Government officials. He run away and later came back and

férreste& but later was-released when the Attorney General decided not
t}osecuted him claiming that the case was not in the public interest.
;f;nother example of thel/Attorney General déscretiontisowhepecaispyhis
ghifrgetraying secret information to hostile powers. Such a prosecution
- might reveal the weaknesses of the Government security means and therefore
aéfeful discretion has to be exercised hefe, whether to prosecute or not.
?in most cases, though, spies have to be prosecuted (14). Treason and its

-

allied offences of sedation, mutiny and others are only prosecuted at the

e

tAféonsent of the Attorney General. This is in order to allow careful

3

. scrutiny of the case before it is brought to court. The treason (15) case

E' of Muthemba &s a good example here. In the judgement of this case Justice
simpson of the High Court of Kenya criticized what he called "Inadeguate

Investigations™ hy the suthorites before the case was brought to court,

' saying the whole prosecttinn had been ill-advised.

A discussion of prosecution in which political considerations come to

" the force would not be complete withcut a reference to trade disputes,

- = i ‘ . |
. since the threat of industrial strife is almost as damaging to the welfare

of a nation as the threat to war. A sensitive political instinctc is needed



s iy
whether criminal proceedings against strikers are likely to bring
Qettlement or provoke more trouble. An example of this is the doctor’s
f 1981 which brought chaos all ocver the country. «+hen the doctors?

7 to zo bock on duty followimg an ultimatum issued by the minister of

the Government authorised the police to arrest all docy¥ors who refused
nd work =nd charge them =s contravening cection 34(1)B of the trade

8 Act. Despite the orrests hundreds of doctors still defied Governmnet
ve to go back to work. Finally the Government had to give in by convenin
bing withKenys Medical Association at which it wss decided that the

should retﬁrn towork and government will give consideration to the

*'s demands.

arrests prompted a demomstration by the university of Nairobi students
mpathised with their fellow medical students who had been sent away in

ien with the doctor's demands. The members of public started

ising with the doctors and infact blamed the Government for the

: ed number of people dying eveé@ay. The Covernment was embarassed as
finally to acquisce wilh the doctor's demands while initially it had

that it could curb the strike by arrests. It would have been better

the Government just resolved the issue initially pezscefully.
Criminal law is no longer regarded as a suitable weapom for ending labour
es. The concern today when a stfike is in progress is to prevent
dations snd to see that public order is preserved.: This should be

2

with motive to get things under control,

MISUSE OF DISCRETION

Having outlinsd the general principles on which discretion is bascd , it
Pw sapprc ri-te ¢ mention somethinjabout the various circumstances on
ﬁh discretion can or is ussually misused by those who exercise it.

"If has been mentioned earlier that police officers do misuse their

cretion of whether or not to prosecute by using it to obtaim bribes. HMost



‘especially matatus have to give a bribe of about shs. 10

) everyday in order to have their vehicle moving on the road
e day whatever its condition. Thus they can overload, drive .
;ﬁehicles etc. and conuéquently many accidents result. Police o
rée their discretion in order to obtain bribes in illegsl brewing

'aa and trad'tionalrliquour, prostitution and other social

ecute or not. The Attorney General can discontinue any proceedings

- any person before judgement by issuing a Nolle Prosequi. If

be felt in the action of executing judicdal services. The Attorney

although being a civil servent is also a politician and is more

&
feN
i}

d to lean in favour of the Government than carry out impartial

ions (16).

There have been cases where nolle prosequi has been used to exonerate
Wcal colleaguss. The press has since 1965 been repottiing entries
nolle pfosequi which involved prominent pecnl€ uﬁ the 24th April 1969
r,iample'a report appesred in the local daily (17) "councillor 1o
éifted". In the cese a Nzirobi Councillor who‘was‘charged with the
ﬁpevof theft by servant was acquitted in the magistrates court after
7Ejprosecuti6n withdrew the case. The enterance of the nolle prosequi
ajbéen directeé by the Attorney General and no explanation for its

éue was given. Thus the powers of the Atforney General are sometimes

;ed to let criminals. off.

CONTROL OF DISCGRETICN

"~ Misuse of discretion is a2 fact and if the law is to be enforced
fectively and sensibly some measure of discretion is essential. In

e case of sharpe V Vakefield (18) . Lord Halsbury declared:

)iscretion means when it is said that somethinqis to be done within
5 - o v
he rules of the authorities that something is to be done within the

wthorities that




MENTARY CONTRCL

ers of parliament are able to rasise questions with the Attorney
_about decidions to prosecute which come within thetr limited

responéibility.hinisters too are accountable to parliamant

ir enfprcemenf of the law by their departments. Parliament may
ontrol the exerciser of police activities by eppointing specific
brobe any questionable activities being carried out by the
controls include public opiniocn. Police officers do pay heed
madeiby the public complaints of injustice especially when wz»
doers seem to have escaped prosecution through negligence or

ﬁhess are taken up with avility in newspapers and radion<programmes.
gatibn of authority police cordination, training, supervidion do check
exercise of discretion.

- JUDICIAL CONTRCOL

~ Perhaps the most powerful influence on prosecution policies is
erted by the courts. lMagistrates and judges can show their displeasure

len trivial or oppressive charges are brought before them by inflicting

nominal discharge (19). Due to this, prosecution will soon become

1séouraged % the}?‘efforts are achieving no significant effect.

Judges ought not hesitate in expressiné their disapproval if they
ieel that a prosécution was ill-advised public reactions to headlines
gﬁst be taken seriously and this is- beneficial as it goes along way to ;

ensure that the law is not being enforced with undue harshness.
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" CHAPTER IIT

ANALYSIS OF PROSECUTION SYSTEM IN KENYA =

ARG

INTRODUCTION

ﬁiécu sed in detail, in the last two chapters how the

_exercise is carried out, and how the decisions to prosecute

fIn both chapters it has come out cleurly that our prosection
inly under the police force. e 2 >‘f
présent chapter, I am going to look critically at the’question i
:fhe police are the suitable people to be entrusted with our

n syétems or other wise. I will carry the analy51s systematlcally
Cooyvesk wakl

ﬁfrom the time of Judgement

ticism is aimed at bointing out Qhere the system has failed-
&hould be done to rectify the situation. Our pres ent.system @
commended for the good work it has done in our pourts in ensuring
gstice is done. Im fact~some police prosecutors in their work are E
cd and effective and carry their work better than many state counsels,

re qualified lawyers.

.

owéver, there is no system which is totally falltless. It is these :

'ts which call for criticiem.

DEFECTS OF THE KENYAN PROSECUTION SYSTEM

s indicated above, most of the prosecutions in our courts are done by

lice prosecutors. It would certainly appear to the public that the police
thg magistrates courts throughout the country, and one of the chief
aésons for saying this is that a police officer prosecutes in nearly

éry case (1) especially in the subordinate courts. This impression

éated to the public can lead to them thinking that there is no decision
hich can be made by such a eourt which is against the police who seem

‘be manning the court and therefore no justice can be done to the members

the public in a conflictSbetween them and the police.

-




LICB PROSECUTORS - THBIR TRAINING AND ITS DISADVATAGES

earnt from a police officer that once a police officér is

rained of the court procedure, and how to conduct prosecutions.

g no taching of the general principles of law at this course

far as points of law are concerned, our police prosecutors are

'é

Aminétion papers to that effect, and in any case if the point of law
ond the scope of arcompetent prosecutor then the case probably

.to have been presented by a state counsel from the beginning. All
same there is no doubt tAt lawyefs, by reason of their training and
rience are mush better qualified than police officers. Many criminal
s ih~the'magistrates courts involve complicated points of law on which
@Eﬁdlice advocate is unable to adequately assist the Bench.

kThe unrepresented defendsnt is sometimes at a disadvantage when faced

‘& police officer prosecutor (3). A professional prosecutor would be

erlikéiy,to appreciate and bring out points which might assicst a
;iendant to discover and reveal matters in mitigztion. Inadequacy of
sclosure to the defence in magistrate coufts where the accused doés not
;ée ghe benefit of the ser¥ice of witnesses' statements with him as he
es where he is tried on indictment is normally complained (4) about.
qually important is the'presentétion of relevant information (5) and
:pper effective (6) cross-examination.

Most lawyers are trained to have an independence of mind and an

ppreciation of the true role of an advocate. The police prosecutor

sed the prosecution. In addition, the officer conducting the prosection

versant. Many people have (2) expressed the feeling that it is wrong

ed to take the duties of a prosecutor, he is taken for a course where

Rt bk Sl o e U

é«subject to a number of disadvantages. Frequently, he himself, authori- t
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to blame if he fails to shield the officer giving evidence
ticism and errors (7).
- honest, zealous and conscietous police officer, who has satisfied

that the suspect is guilty; becomes psychologically committed

léelves in the conduct of a prosecution they become biased.

ntly they might decide not to prosecute in order not to damage
ﬁérale whereas an independenf prosecutor would not be influenced
h consideration. However the ide&lrprosecutor who disassociated
from the organisation causing the prosecution, snc rcp.rds Limself
Brpanication cousing the prosecution, and regards himself\as part
éburt assisting the bench to arrive at a judicial decision whatever

ecision might be.

POLICE PROSECUTORS AND THE DISCRETION IN PROSHCUTLION

e decision to prosecute does not and should not solely depénd on the
ihqed of a conviction. Individual circumstances and public policy may
§7 at times whether a case will be prosecuted or not. Perhaps the
ndant is too ill to attend trial witﬁout great ri;k to his health or
{hié life, All these factors are considered. The police are ill-

:ped by the outlook, training and functions to weight these factors

: ively nor should they be expected to do so.

%-he’decisionkon whether to prosecute partakes of a jﬁdicial decision

ic the bringing of a.chghge on insufficient evidence can have disastrous
-ﬁuences on aAman's domestic life and career, particularly if he is

'in custody pending trial (8). It is difficult for investigation to
iéve necessary detachment and unfair to ,expect them to do so.

-

T.tk~ mnlice in the prosection system exposes them to

ecution and thus successful prosecution. When the police officers Jﬁ




Bay feel to blame if he fails to shield the officer giving evidence

m criticism and errors (7).

The honest, zealous and conscietous police officer, who has satisfied

self that the suspect is guilty; becomes psychologically committed
’prosecution and thus sucéessful prosecution. When the police officers
. themselves in the conduct of a prosecution they become biaséd.
equently they might decide not to prosecute in order not tG damage
ice morale wheréas an independenﬁ prosecutor would not be influenced
ych consideration. However the ide&lrprosecutor who disassociated

elf from the organisation causing the prosecution, cnd rop.rds Limself

Bhe crzanisaticn gmuciag the preosecution, and regards himself as part
court assisting the bench to arrive at a judicial decision whatever

decision might be.

POLICE PROSECUTORS AND THE DISCRETION IN PROSHECUTION

The decision to prosecute does not and should not solely depend on the
hood of a conviction. Individual circumstances and public policy may

e at times whether a case will be prosecuted or not. Perhaps the

=
- 1)

dant is too ill to attend trial without great vigk to his health or
“Qis iife, All these factors are considered. The police are ill-
.:d by the outlook, training and functions to weight these factors
fively nor should they be expected to do so.
Th 'decision‘on whether to prosecute partakes of a judicial decision
he bringing of a chghge on insufficient evidence can have disastrous
ences on a.man's domestic life and career, particularly if he is
éustody peﬁding trial (B8). It is difficult for investigation to
gécessary detaéhmgnt and unfair to .expect them to do so.
dorminance of the police in the prosection system exposes them to
They mey seek or beargain with a suspect promising to refrain
éution, or to let him down lightly or to "put in a good word
igistrates' or to grant him bail (of not to oppose it) or not

This is the order of the day in the police force

suspect has failed. The risk of abuse,
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POLICE PROSECUTORS AND THE MAKING OF CHAKRGES

-

e'way the police officers prepare charges is abhorrent. It is

to see criminals being acquitted by the court, not because they are
?1ty, but because they have been charged with the wrong, offence.

he case comes for hearing the evidence given becomes irrelevant

whet is in the charge sheet (9). Ah exzmple is a case (10) in the
Resident Magistrates court, where a school teacher had been

red with "inciting school students to riot'". 1In his ruliﬁg while

ting the teacher, the Kiambu Resident Magistrate said that the'charge
had been done in an ambingous way and was unintelligible. The

strate advised that, police officers who draft charge sheets, should
-“professional advice. Thus the way police officers prepare charge

ets is not the best.

Of course the task, of charging someone is not so easy. An inspector
is drawing a charge, receives a mass of information and has to discover
appropriate offence in order to charge.

This task of making charggs gam only be carried out better by qualified
w&ers who will be able to make the correct charge withoﬁt any difficulties
[f this is ﬁot possible where the prosecutor is a qualified lawyer, and the
olice make a defective charge, he will be able to defect a mistake and
us change-or ammend the cherge before he brings it to court.

FURTHER DEFECTS OF THE PROSECUTICN SYSTEM .

The Kenyan proseeution system is zccusatorial and not inquisitorial.

It has develo?ed into a context between the twe sides with the court acting
'es a sort of an 4mpire (11). This method obscures or distorts the very
‘different role which the prosecuition should play, as compared to that ef
:;a defence. What is important is that the'pressure to obtain a conviction
should be limited to that which properly arises from the facts and ev1dence
éiit shoﬁld not be increased by feelings or involvement. These cannot be

;- @it i area .

ﬂ~ent1r€ly, but evey effort should be made to remove any factor which would

”ftend to relnforce the natural human desire that "our side" should come out
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ﬂf§ §f prosecution offends against the principle that,‘tﬁe
should be plainly seen to be independent, impartial and fair,
iy with the pursuit of the truth not with winning §r loosing.
cardinal importaznce in an accusatorial system.

hgve indicated azbove our prosecution system has several defects
lrfﬁr rectification. I meke the recommendations below 2s 2z way

to rectify the system:c though the recommendations are not

RECCMMENDATIONS

gordingly my recommendations are as follows:-
¢ should be established a Department of public prosecutions to be

iible for the decision to prosecute and for the conduct of

rinciple the Department should be responsible for all the prosecu=-
In practice it will be necessary to limit it into respects:-
By leaving the prosecution of trivial and routine type of offence

e hands of the police though as fay as possible the conduct as dinstinct
. - >
 the initiation of such proceedings should be undertaken by the staff

f the staffing or the prevalence of a certain kind of offence. The line
twould be drawn by the Director in the term of regulations to meet local

nditions. It is to be expected that the line would be altered from time
to time in the light of experience and so as to extend the Departments’
B , )

S responsibilities. The police would have a right to hand over.cases to the
; aref ’

3 partmentﬂwbuld have the power to czll in cases where it felt it to be

?@esirable.

(ii) By leaving the prosecution at the present dealt with by the

:;Overnment Departments and the public bodies in their hands. Ideally these

;{wo should come under the Department ef’public prosecution, but it is

B

preciated that this may not be a practical proposition for some considerabl
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, ired; I regard it as important'£hat the actual conduct bf

by those bodies should be in the hands of advocates and not
ployees.

ight of private persons to initdate a prosecution should be
:with the reservations that the Department should have the power
ve? the conduct of such a prosection as it thought fit. It is also
that where the Department of Fublic Prosecutions 1is satisfied’
lprosecutions should be initiated it should be willing to initiate
¢t the proceedings itself and not seek to persuade a private

1l or company to accept the responsibility of doing so.
~Y§E§artment of Public prosecutions would be entirely independent of :
4 éé. .It would be headed by a Director and would be under and subject
iqntrol of the Attorney General who would be answerabe to parliament
functions. This would also be seen as a step to release the Attorney
from the duties of Director of Frosecutions, a duty which he does

y effectively (15) due to his political involvement which carries

v 11 his time. The Department should be financed by the Attorn%?

's Department.

Department has a réady—made basis and could conv@niently be

ed and developed out of the existing staff of the Attorney General

'S. In addition to having a sttong centrzal organization it would have
-ﬁal and local officers throughout the Republic headed by the Assistant
gfors. It will probably be necessary to have an officer, at least at

» riét le vel, who would be able to deal on the spot with the minor matters

all those which reguire immediate attention.

The Department would be staffed by lawyers assisted by a clerical staff
lified law clerks and legal assistants. It should be possible to

pvide status, renumeration and a career structure which would attract men

women of the right calibre.

In addition to receiving information from the police, they would be

tled to persue inquiries either by obtaining declarastions or statements
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. if necesszvy or oath or by suggesting additiomal lines
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CHAPTER FOUR
CONCLUSION

¢ has not been many complaints by aggrevied citizens, nor has
~erisis of confidence in the prosecution system arisen. Jur
at system thersfore can be commended for the good work it has done
courts in ensuring that justice is done. Infacts some police
ftors in their work are very good and effective and carry their
better than many siate counsels, who are qualified lawyers.
owever Lhere is no system which is totally faultless. These faults
for criticism to point out where the system has failed and what
1d be dome to rectify the situation. Chapter I1 which dealt with
’»;Tdiscretion is misused at times. This results in some dissatiffaction
the public. The exercise of discretiom process raises many questio
the nninforned.public as there is no understanding on how discretion
/| powers are exercised. Such guestions include - why some offenders
brought to court and others are excused, why some crimes are prosecute
- others overlooked, &nd what safegusrds exist to enaﬁre that decisions
not taken abitrarily or influehced by improper pressures or dictated
Z\ldninistration convenienc;. Thest questions c2ll for zn explanation
from the presecutors te the pubiic s; as to enlighten the public onm
discretion and.consequently they will know why some offences are
;;nor?d and others prosecuied so fast.
Discreticon in prosecution is impcrtant as not all offences call for
prosecution. For example some trivizl offences where someone has suffered
o_lésa though his right is infringe&,'if such offences are to be
'_odecuted on e;ery time they occur, much time would be wasted. Such
e should.be used on bigger offences such as ﬁurder, treason and the
ike. At times public opinion in a certain issue is against prosecution.
chapter II I tried to give vari us factors which are considered in
ciding whether to bring‘offenders before the courts or take alternative

ﬁ=tion. In spite of thie individual cases seldom fall neatly into one
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eguently discretion ca not be fettered by rules. Therefore

ﬁaatitutiong cencerned to apply effective measures or not to
.%iry to explain if need by shy each offence or zeveral in a
@ecuted or just ignored.

"ﬁwrs at times do not take their duties seriously. Whereas they
| to be dispaSSionate in the cases They handie and cohuequenfly
':?'the courts towards a certain judrement they do the opposite.

» it is very common in our comths to hesr the prosecution tring

»é;relating to the accused so as to influence the sentence. If the

‘a holder of a big public office there is reference to the accused!'

e of responsibillity and such other thingss. This ought not be the
'ﬁrbperl& presented and in time. More of en than not the prosecutors
e accused's wronzly. The facts in is=zue may not fit the ¢ arge
Yeven cuote the wrons section under which the offence f-1lls orthey

for some reinstatement which cannot ve granted under the charge they
?nghéy‘may net have their witnesses in court in time or they may have
>5§§heirvevidence uwnlawfully. Cocnseguently it is common especizally in
pdinate courts for a suilty person to be acquitted due to the imprope
out the prosecutor's duties. . For example there was a case (1) in*tk
‘SsidentrMaeist:gte's court where a schoaml teacher had been charged
peiting school studentstto fi-t". In his ruling while acquitting

r-, the Kiambu Hesident Magistrate said that the charge sheet had
;ih-an ambinsuos way and was unintelli-ivle. The magistrate advised
éiice officers preparation of charge sheets is not the best,

t of the defects pointed out above would Dbe lecsened if the police
tors training was taken more seriously and diversified in its subjects
t from a police prosecitor, he is taken for a course where he is

d of court procedure and how tc conduct prosecutions. Eis.is not taugk

enersl principles of law and so he remains ignorant of the same. This

places a polic: prosecutor in an inferior sit ation when he has %o

A



eintS'of law mith a qucll 1ed lawyer., HMost criminal cases in %
- lentb i law on which the police

i8 unable to adquately assist the bench. Thus the training should

seriously aimed at being able tc¢ help the prosecutor assist the Benel
: Points of law, independence of mind and an appreciatiom of the
oles the procecutors have to play dispassionately are importsnt. . The
ing showld take care of those needs.

re gqualified lawyers should be absorbed in the prosecution department
ﬁfe tbat justice ig maintained in the prosecution system., This would

shtened in law work as

;éible because gualified lawyers are
to the police prosecutors.ar@onséquently the yuilty people can be
Teéhnicai isgues which the palice prnaecutors'a;e not acquintte
and consequently call for acsuttal wauld be easi'y deslt th by the
They would therefore maybe categorize the factors of discretion in
rstandable loxiéal manner which would make the public be mcre well=-
ted with the cituatiam., It whould be possible to provide status,
ation and a czreer structure which would atiract men ad women of

Zght galibre. Infact it is the dorminance of the podice in the prosecu
m which corrurt the whole system, The }ollce ibargain with the suspe
ingithem to "put a soo0d word with the magistrates" or to grant them bé

1

to oppose it. The fa:rter the dorminance is crashed the better fozr

on

stions are subject to any necessary inclusioms or or sugpe tions

ections by others. will not be necesssary to start fr

of beins developed. It is unwise

Ay

B a2 situation has reached crisis dinensions before one starts =t

ireform, Even after the prosecution sy stem hat been reformed, chang

gnistration of crimiral Jjustice will still need to be brought
fhe state should be concerned to have satisfied servents in the

%
¥

58 eystem. Satisfaction bringe fort efficiency and good citizens.
f80s in the prosedution gystem call for reform., Where the traditi

fions are found to be wanting like in Kenys, a break with the

l§ advisable,
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.fki and (¢) of the constitution of Kenya ans Ss 88 (1)

in couriet V Union of Post Office Workers (1578)
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17th and early 18th centuries.
(cap) 75

edure code S. 88 (1) (Kenya)
f%criminal procedure code

of the criminal procedure code (Kenya)
'?riminal procedure code

37 at page 4O

criminal procedure code



52

ion 3(1) of the Judicature Act, 1967
ith V Jenkins (1963) ZQB 561
1 ALL E.R. 763

does the Attorney General appear in court in his capacity as
ector of public prosecutions

- 87 of the Criminal Procedure Code

t in a court martial

m 26 (3) (a) of criminal Procedure Code

.(c), see aiso su82 (1) of criminal procedure code
(b) of criminal procedure code

Ythe Decision to Prosecute®

1970 Mr., Nill Owen, the member of Parliament for Morpeth
d) was triend and acquitted at the old Bailey of charges
ficial secrets Act of communicating useful information to an

rney General being a politician holds a position equivalent t
,erial post and therefore sees it as his duty to defend the
nment by all means even where partiality will occur or result

then East African standard

g, 173

gland and u.S.A where tried by Jury is common, juries may dismis
se altohether, inspite of plain evidence of guilt, if they think
'ge should have been brought
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FOOTNOTES

l&gistrato court has its permanent prosecutor wheo under the criminal

edure Code (S. 85) should be of the rank of Sub-inspector and above,
secutes or conducts the prosecution in 211 criminal czses which

into that court with an exception of the few carried out by

erncent bedies.

1961, Criminal Review Page 199

presecutors do nel find it as their duty to reveal to the defence
ation which would be useful to it, this is due to the attitude they
hat the case is there to be won.

sed in Chapter one.

fourth term practicals 1 came to discover that most of the cases
‘dismisced by the court. In such cases magisirates used to say that
» wag not enough evidence and theprosecution had failed to prove its

s wy fourth term experience

fourth term practicals, I noticed that, the prosecutor was not very';
when his fellow officers giving evideneo were strongly cross~oxlnincg
21ly in cases represented by lawyers.

ls a common phenomenon in cur courts where one can be held in custody

!ﬁithl or years only to end up being acqutted due to lack of evedence a

‘Daily Nation, Nairobi, 11th may 1982 at page 8 where a District
te at Giaya District magistrate court said that prosecuting officer

5es because police officers were ignorznt of the changing law and
bother to check their facts.

Wangari Criminal Case No. 1237 of 1981

V Ngurani (1970) L.T.R. Page 60
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