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ABSTRACT

Several African countries and regional organizatiare investing in the establishment of a plant
variety protection system modeled on the UPOV 1@8fvention, which currently provides the
strongest, international standard for plant variptgtection. Whereas proponents argue that
strong protection of breeder’s rights will incem® breeding and the introduction of new
varieties for farmers, opponents fear that the psed legal framework is unsuitable for African
countries as it may hamper traditional farming pcas of using and exchanging farm-saved
seed. The challenge for African countries is tiksta balance between protecting the interests of
breeders through the incentive function of plamteblier’s rights for the commercial market, and
the leeway that needs to be provided to smallhdlleners that depend on informal sources for
their seed security and survival. The intellectpedperty system for the protection of plant
varieties designed by developing and least devdlopguntries (LDCs) should strike the
necessary balance between the interests of plaatders and society so that the right to food can
be better realized. One of the major internatianafruments whose implementation can have
implications on the realization of the right to ¢bim these countries is the Agreement on Trade
Related Intellectual Property Rights (the TRIPS &&gnent). Kenya has enacted the Plant
Breeders’ Rights for the protection of plant vadst Accordingly, the purpose of this paper is to
examine and explore varies ways in which maizeetyaiin Kenya can be protected to enhance

food security and economic advancement.

University of Nairobi

School of Law; June, 2015.

Aprinah Magarinah Shikoli

G62/68127/2013
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CHAPTER ONE

INTRODUCTION

1.0 INTRODUCTION

Intellectual property rights (IPRs) are legal degi¢hat protect creations of the mind which have
commercial value, such as inventions. They graolusive rights to the creators (rights-holders)
to protect access to and use of their property fumauthorized use by third parties. The term
‘intellectual property’ (IP) has no universally agd definition. Rather than define IP as a
concept, the various treaties and conventions orfl#? to various categories of IP. For instance,
the 1967 Convention Establishing the World Intellet Property Organization (WIPO

Convention) does not offer a formal definition &f tather ‘defining’ IP broadly as including

rights relating to:

“Literary artistic and scientific works; performaex of performing artists, phonograms,
and broadcasts; inventions in all fields of humardeavor; scientific discoveries;
industrial designs; trademarks, service marks, @rdmercial names and designations;
protection against unfair competition; and all othights resulting from intellectual

activity in the industrial, scientific, literary @rtistic fields.”

Subsequent to the 1967 WIPO Convention, the conmle[? has been stretched to include not
only patents, copyright, industrial designs andieraarks but also trade secrets, plant breeder’s
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rights, geographical indications and rights to laydesigns of integrated circuithis study

focuses on plant breeder’s rights as aspects @lfentual property.

Plant Breeders Rights are rights, granted by thée sfthe sovereign) to persons, who have
developed new varieties of plants, for a limitediqek of time. These rights allow the owner to
have exclusive rights to exploit the variety, anditee the breeder to prevent unauthorized use of
their variety. A protected variety, therefore, iplant variety for which exclusive plant breeder’s
rights have been granted to the owner. The gratttede rights is subject to the variety meeting
the internationally recognized standards of distiess, uniformity, stability and novelty. In
addition, the plant variety should also be desigthdiy prescribed variety denominations. The

protection is marked by a grant of special titlgaftection?

The basis of this study stems from the evolutioprotection of plant biotechnology culminating
in the extension of intellectual property rightgptant biotechnology. The Trade Related Aspects
of Intellectual Property (TRIPS) Agreement has gopseful provision on the protection of plant
biotechnology. This has brought about a major stofvards imposition of plant variety

protection in a lot of countries. Article 27 of TRS provides for agro patents by stipulating that

“...patent protection is available for all inventiomsall fields including agriculture and

related science.”

! World Intellectual Property Organization (WIPO)http://www.wipo.int/wipolex/en/index.jsgaccessed 18
February, 2015.
ZWekesa, M. (2009), ‘An Overview of IntellectualoPerty Rights (IPRs) in Kenya’ in Moni Wekesa anenB

Sihanya (edsIntellectual Property Rights in Keny&g¢nrad Adenauer Stiftung and Sports Link Nairobériga)pp.
51-6.
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In addition, Article 27 (3) (b) provides that:
“Members may exclude from patentability plants aadimals other than micro-
organisms, and essentially biological processegherproduction of plant or animals
other than non-biological and microbiological preses. However members shall provide
for the protection of plant varieties either bygyas or by effectiveui generisystems or

by a combination of both.”

This article leaves a wide choice to national systeHowever, it essentially introduces the

central aspect of this study: Plant variety protec{effectivesui generis system

Another important international instrument that batablished IPR in plant biotechnology is the
International Convention for the Protection of N&farieties of Plants (UPOV). New Plant
Varieties are eligible for the intellectual propegrotection under the plant breeders rights
provided in the UPOV Convention. Other Agreememslude WIPO, OAPI, BANGUI

Agreement and ARIPO (Harare Protocol) among others.

In spite of provisions in international instrumerds discussed above, protection of plant
biotechnology through intellectual property has boer, been riddled with controversy centered
on the threat to food security. The discussion toa s outside the scope of this study. This
study’s the basic objective to establish the statugegal protection of plant biotechnology

through intellectual property.

3 Matthew Rimmer, ‘Franklin Barley Patent Law ancil Breeders’ Rights’ (December 2003) 10 (4) Mutdoc
University Electronic Journal of Lawhitp://www.murdoch.edu.au/elaw/issues/v10n4/rimrdriitmb accessed
23 October, 2014.
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1.1 BACKGROUND OF THE STUDY

Plant genetic resources for food and agriculturevide the biological basis for agricultural
production and world food security. These resousegge as the most important raw material for
farmers, who are their custodians, and for plaaeters. The genetic diversity in these resources
allows crops and varieties to adapt to ever-changonditions and to overcome the constraints
caused by pests, diseases and abiotic stressesgPBleetic resources are essential for sustainable
agricultural production. There is no inherent ingatmility between the conservation,
Protection through PVP or Licensing and the usthe$e resources. In fact, it will be critically

important to ensure that these activities are fodignplementary.

Agriculture in the twenty-first century will faceany new challenges. Food production will have
to increase dramatically to meet the needs of aviggp and modernizing population with a
proportionally smaller rural labor force. Changediets and food habits will drive changes in
crop and livestock production systems. Faced with world’s food security, energy and
sustainable development needs, countries will havaddress the challenges and opportunities
posed by the production and use of bio-fuels.

In many parts of the world, the effects of climateange are likely to require changes in the
adaptability of many crops and forages, increasimgg interdependence of countries on Plant
Genetic Resources for Food and Agriculture (PGREA)ate change will also lead to changes
in production areas and practices as well as irotdoeirrence of pests and diseases of crops and

livestock. Agriculture will need to continue to resk its negative impact on the environment and

4 Jose Graziano da Silva, ‘Second Global Plan ofiocfor Plant Genetic Resources’ (FAO, Rome, Itafy
November 2011) http://www.fao.org/fileadmin/templates/agphome/doents/PGR/GPA/GPA2/GPA2_en.pdf
accessed 24 February, 2015
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biodiversity and to adopt more efficient and susthle production practices. Changes in land
use will limit the area available for agricultunedaincrease the pressure on populations of crop
wild relatives (CWR) and wild food plants. PGRFAdenpin the ability of agriculture to cope
with changes, whether environmental or socio-ecaooithey will therefore have to play an
increasingly important role in securing continuegprovements in agricultural production and
productivity, not only by providing new genes famproved crop varieties but also by
contributing to effective agro-ecosystem functiowl &éio-product development. This can only be
achieved if we have a strong plant variety Protec8ystem to motivate the breeder to breed

even more varieties that will help to sustain theagng populatiorT.

Moreover Agriculture in the twenty-first century shdaced numerous new challenges. The
demand for food in Kenya is on the sharp rise aappgavith the country’s growing population.

Despite efforts to diversity to other foods, matmmsumption in the country continues to grow.
Maize, however, faces an alarming decline in prtidadrought about by climate change, pests,
diseases and abiotic stresses. The constant riseermand has led to an increase in public

expenditure on maize imports which is still incdpalf offsetting the deficit.

The status of production of maize in the countmpas low and this has significantly caused
the uneven distribution of available maize in treurdry. A daily challenge that is all too

familiar to farmers and breeders. It is no surptisd the exorbitant price of maize products in
the market are beyond the reach of many Kenyans ¢txacerbating poverty in the country.

Ordinary farmers and breeders, (most of whom foart pf the rural poor) encounter a myriad

Sibid p. 2
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of problems emanating from limited access to land security of tenure where majority make
up a huge population of squatters all attributedvéak policies having a detrimental impact on

food security in the country.

Concerns over food security, energy and sustairddlelopment needs for the country need to
be addressed while opportunities for increaseduymtiah of maize such as the use of bio fuels
should be explored. It is against this backdrofhefchallenges facing farmers and breeders that
plant variety protection comes out as instrumeintancouraging the development of new maize
varieties for the benefit of society. In comparisenanimal breeding which is lengthy and
expensive, plant variety is easy and quick to répce. It increases the number of new varieties
in the market with the potential of developmentnefv industry competitiveness on foreign

varieties.

1.2 STATEMENT OF THE PROBLEM

There have been concerns about food security iry&ehhis study opines that these concerns
can best be addressed by focusing on maize varretgction. This is because of two reasons.
First, maize being a plant, its breeding takes ateh time in comparison to animal breeding.

Second, maize is the central staple food in thetrgu

Over the years, the breeding of maize has beenghrtraditional methods. Traditional method
of propagating maize in mainly through seed rotatiich basically involves saving of a seed
of a previous harvest to use in future plantingisTihvolves no research to improve the maize

variety in question. In addition, it has the poignbf lowering crop resistance to pests and
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diseases since same gene traits are propagatednygsar-out. The result of this traditional
maize protection system has seen dwindling yieltsagre year in year out. This has continued
to expose the country to serious maize shortageveMer, with the developments in bio-
technology, researchers have been able to comathpbetter breeds of seeds with high yields.

Such varieties contain only the good-yield genesisure better harvests.

Traditional methods of protecting plant varieties aither lacking or are not effective, where
they exist. As such, the traditional plant varigtdo not provide an incentive to farmers to
engage in food production because of dwindlingdggder acre. Protection of high yield maize
variety is central to ensuring food security in twntry. In this regard, intellectual property
stands to play a central role in securing the ptae. This will not only ensure guarded use of
the said variety to the advantage of only the beesdbut also increase in the number of new

varieties in the market with the potential of fa@dlosion in the country.

This study highlights the importance of intelledtpaoperty protection of maize varieties that
have been scientifically developed to suit variimatic zones in Kenya. It is the central
argument in this study that enhanced protectiomaize variety breeds has the potential of
significantly improving maize harvests in Kenyadamence will address the question of food

security.

1.3 HYPOTHESIS

This study hypothesizes that protection of scierdify developed maize varieties has the

potential of addressing the food security concémnkenya. Protection of maize varieties will
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assure breeders recoup their labour and resourdhe research. This will encourage breeders to
engage in further research as pest and diseastares of the present varieties reduces with

time.

The protected varieties will enhance a controlleg wf the same so as to lay a basis of
comparison with the ordinary varieties. Hybrid neaiarieties have the potential of high yields
per acre. This translates to production of enowghl ffor the country using few seeds. It is in no
guestion therefore that improvement and protectbrmaize varieties is the route to food
security in the country, and both patenting andgisin effectivesui generismeans in protecting

of the new varieties is the surest way to propehtr research hence leading to food security.

1.4 OBJECTIVE OF THE STUDY

1.4.1 GENERAL OBJECTIVE
The main objective of this study was to assesseit@nomic importance of maize variety

protection in Kenya.

1.4.2 SPECIFIC OBJECTIVES
The specific objectives of this study were:
1. To assess the effect elii generigprotection of maize varieties on investment in reaiz
breeding in Kenya;
2. To assess the connection between maize varietggtion througlsui generisand maize

farmers’ income;
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3. To assess the effectiveness of maize variety proteon rural economic development;
and
4. To establish how international market of maize crepponds to protecting of maize

varieties.

1.5 RESEARCH QUESTIONS

This study was to examine the status and the toéqdiant variety protection, especially maize
protection throughsui generisin the Kenyan context. The study undertook to rarexe in
detail the implication of maize variety protectiam Kenya. To undertake this study, the
following research questions acted as a guide.
1. What is the effect ofui generisprotection of maize variety on investment in maize
breeding Kenya?
2. What is the connection between maize varietieseptmn throughsui generisand
maize farmers’ income?
3. To what extent does protecting of maize varietiestribute to rural economic
development? and

4. How does international market of maize crop respomatotecting of maize variety?

1.6 THEORETICAL FRAMEWORK

1.6.1 INTRODUCTION

Over the years, the development of intellectuapprty world over has ushered in a new era of
property ownership. The main focus is the valuenfiatellectual capital and knowledge-based

assets as opposed to the traditional property yhebereby assets were seen in terms of raw
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materials such as land and chattels. As a resiéllectual property rights regimes have also
emerged to confer upon the creator an exclusivet figy the use of his creation for a certain
period of time. To ensure order and justice ingh&ection, management and administration of

intellectual property rights, government-run ingittns have been established.

As private property ownership regime, the focusraallectual property rights is buoyed by the
belief that increased privatization and recognitioh a person’s intellectual capital and
knowledge-based assets will enable him to bettgtuca the value from his productive
knowledge assets. To this end, and in relatiorhi® $tudy, the United Nations is convinced,
through the International Convention for the Prbtec of New Plant Varieties of Plants

(UPOVY that this is the way to go.

The basis for the protection of intellectual praperights is founded on various property
theories. This study was premised on two propédrgpties namely: the private or personality

rights theory and the natural rights theory.

1.6.2 THE PRIVATE/PERSONALITY PROPERTY RIGHTS THEOR Y

The main jurisprudential basis in this study is grvate or personality right property theory.
The private property rights theory is derived frefmgel’s’ philosophy of right. According to this
theory, private property rights are crucial to the satistacof some fundamental human needs.

The theory further postulates that property ismetely material acquisition but is central to an

® UPOV came into force on December 2, 1961. It veassed on November 10, 1972, on October 23, 19d8oan
March 19, 1991

" Georg Wilhelm Friedrich Hegel (August 27, 1770 -evidmber 14, 1831) was a German Philosopher, who
authoredThe Elements of Philosophy of Righisl820. A major figure in German Idealism, he cameld history
and idealism to account for reality. [Informatioztassed on 29th March, 2014].
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individual's assertion of identity and personalithus, property is an expression of self and the
locus of an individual's claim to rights, sinceist through property that one can say ‘this is
mine,” a claim that others respect. Hegel assetted property is the ‘embodiment of

personality.’

Hegel’s private property theory propounds two aliespects attachable to the system of private
property: individuality and personality which ca@a énhanced through contract and exchange. In
this regard, governments should strive to creatk alocate entitlements to resources in the
manner that best enables people to fulfill thosedse On this basis, intellectual property rights
are justifiable either on the ground that they @ecobinfringement of proprietary rights; or on the
ground that they create social and economic camrditiconducive to creative intellectual

activity, which in turn is important to human flisting®

Thus, private property theory alludes to two impottguidelines concerning the proper shape of
an intellectual property system. First governmeh&sng in a social contract with its citizens,

has the obligation to accord legal protection te ftuits of highly individualistic expressive

intellectual activities, such as the developmem@i maize varieties aimed at addressing food
security in a world faced with an ever changingneliic conditions. Second, a maize variety
breeder’s intellectual property is higersona.’Intellectual property right in the breeding of new
maize variety is therefore an important receptdotepersonality of the breeder deserving of

generous legal protection.

8 Margaret Jane RadiReinterpreting PropertyUniversity of Chicago Press 1993); Jeremy Waldiiire Right to
Private Property(Oxford, Clarendon 1988)

® Justin Hughes, ‘Philosophy of Intellectual Propeft998) 77 Georgetown Law Journal 287, 330-350
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In regard to this study, the primary economic bisedf intellectual property rights protection
for new maize varieties are two-fold. First, it Mile useful to consumers since it will reduce
their ‘search costs’ for quality maize. The consumd easily pick the new maize variety at the
exclusion of other maize varieties on the basisebfnce of the intellectual property protection.
Secondly, the intellectual property protection lné hew maize variety will create an incentive
for businesses to the variety breeder to engadarther research for the improvement of the

variety as climatic conditions keep changfflg.

1.7 LITERATURE REVIEW

1.7.1 INTRODUCTION

This sub-chapter looks at the various publicatithrad have been released and which are related
to this study. The purpose is to distinguish thiglg from previous studies and also to fill the
gaps that have been left by people who have rdsegin this area of interest.

The protection of plants and plant genes has nenh ke subject of discussion in various
publications and researches. This is in spite df titerature in bio-piracy and patenting of
biological materials and traditional knowledge frgane-rich developing countries for profit
without fair and equitable sharing of benefits loe tippropriate transfer of new technologies in

line with the provisions of the Convention on Bigical Diversity.

Y william Landes and Richard Posner, ‘Trademark LAw:Economic Perspective’ (1987) 30 Journal of Lawvad
Economics 265; Nicholas Economides, ‘The EconorofcBrademarks, (1988) 78 Trademark Reporter 523+89
Daniel McClure, ‘Trademarks and Competition: Thec&nt History’ (1996) 59 Law and Contemporary Peaid
13-43
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The protection of plants, genes and biotechnoldgyeiof as well as the plant breeders is a
matter of international concern that brings togetbeth the exploiters in the North and the
exploited in the South. As such, international rimstents of protections have become
appropriate mechanisms for achieving a global §oli. addition, national laws also play a

significant role since the property which requipestection is national.

Whereas Sikinyi B® makes a huge attempt at dealing with the laws myvg plant breeders’
rights in Kenya, the impact of these laws in Kerg/aot highlighted. This leaves an important
aspect of knowledge gap which this study intenddlitap. In this respect, this study will focus
on the maize variety in Kenya with a view to makregommendations on how protected maize

varieties may be utilized to increase yield thepsgield to ensure food security in the country.

The field of economic importance of protecting neanariety especially in Kenya remains
fallow. This study recognizes that maize is a diwgtt is largely consumed by many Kenyans,
and having a variety that is resistant to many worable conditions will be a break through as
regards to food scarcity in Kenya. To have highdywarieties is not enough, to protect the
maize varieties and the breeders’ rights are ttimale panacea to food security in Kenya.

In the book of Jayashree Wafalplants, genes and biotechnology have been déhltinvbrief

but how to protect this technology has not beentswrior researched on. This book has talked

1 TRIPS, UPOV, UNCBD, WTO among others

2 5rividhya Ragavan, “Of Plant variety Protectiorgridultural Subsidies and the WTO” in Peter K, Yeds§),
Intellectual Property and Information Wealth , Issuand Practices in the Digital AgePraeger Publisher 2007) p.
327

13B. Sihanya, ‘Plant Variety Protection (Plant Bregsl Rights) in Kenya’ Moni Wekesa and Ben Siha(gds)
Intellectual property rights in Keny@onrad Adenauer Stiftung, Sports Link Limited afdthors, 2009)
“Jayashree Watal 2edn), ‘Intellectual Property Rights in the WTO abéveloping Countries’ (2001) Kluwer
Law International 128
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about pirating and patenting biological materiatl draditional knowledge from the gene-rich
developing world for profit, without fair and eqaile sharing of benefits or the appropriate
transfer of the new technologies as called forH®gy€onvention on Biological diversity (CBD)

without giving / suggesting ways of protecting théxchnology and of course protecting the

breeders in this field.

The author in this bodR has also not mentioned some of the instruments l@tednational
Agreements that protect plant varieties and plasg¢diers in General, thus no specific mention of

maize variety in Kenya and the economic importahbengs about.

In a book edited by Moni Wekesa and Ben Sihany&ilEnyi'® covers Plant Variety Protection
in Kenya, he writes about the laws governing Plaeeders rights in Kenya at length and also
cover international conventions on Plant varietgt@ction. However he does not talk about the
impact of having these laws in Kenya. Its Econommiplications, He does not write about how it
is done in Kenya and its advantages. Moreoverlibak does not look at a particular crop that
needs to be protected especially in Kenya so agtease the yields given the relief food we ask
for every year and also given that maize is thplstibbod for Kenya and protection and increase
in variety is paramount to help in hunger reduction

In this book plant breeder’s rights has not bestedi as one of Intellectual property rights, This
book recognizes only copyrights, patents and tradksy industrial designs and confidential

information to be the only intellectual propertié$n Merett, Compulsory licenses and licenses

!5 Supra note 4

8B, Sihanya, ‘Plant variety protection (Plant Bregs Rights) in Kenya’ Moni Wekesa and Ben Sihaggds)
Intellectual Property Rights in Keny&onrad Adenauer Stiftung, Sports Link Limited atdthors 2009)

" paul Merett (Pedn),Intellectual Property LawSweet& Maxwell Limited 1996) p. 2

ShikoliAprinahMagarinah, Reg. No. G62/68127/ 2013 Page 14 of 91



of rights is mentioned in brief, it provides thatenses to use a patented invention may be
granted in certain circumstances, notably wherritite holder is not fully exploiting the patent,

the public knowledge that a new invention be fultilized has always been considered. From
this paragraph it is clear that Merett does notenabout PVP IP and it dwells on patents and

other rights. This is a gap that this study fills.

In his book® Carlos looks at various topics of interest, hetevividely about plant genetic
resources under patent law, plant biotechnologyeupatents, patents on biological materials,
patents and genes patents on plant varieties amg@cander plant breeders rights. It is clear that
Carlos is more concerned about patenting of planeties without talking about protecting plant
varieties under sui generis and off course notingitabout the economic importance of

protecting different plant varieties.

The international Union for the protection of nearieties of plants is closely associated with
WIPO. The two organizations share both a building the chief executive. UPOV administers
the international convention for the protectionnaw varieties of plants, which sets out the
Intellectual property rights of breeders in the nearieties of plants they breed. UPOV’s
importance resides primarily in its relationshipthe TRIPS agreement which requires UPOV-
based intellectual property protection standardgfant varieties? This is a good analysis of a

few International agreements that protects thetpiaeeders. Mine will be to expound orfit.

8 Correa C. M. (3edn), Intellectual Property Rights the WTO and Develop@myntries: The TRIPS Agreements
and Policy optiongZed Books Ltd 2000) p. 167

9 «yPQOV Convention” means the 1991 Act of the In@ional Convention for the Protection of New Vagstof
Plants.

20 Renee’ Marlin Bennett (3edn),Intellectual Property Information and Privacyiva Books Private Ltd. 2006) p.
59
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And to narrow down to the benefits of protectingml varieties and most importantly maize

variety in Kenya.

In this paper the author has dealt with many ingrdrtssues surround plant variety protection,
for example the author talks about Plant varietygemeral though briefly, he gives history of
plant variety protection, he also writes about ¢osicerns in developing countries. The author
goes ahead to talk about international obligationplant variety protection under this sub-topic
he talks about TRIPS, UPOV, WTO among others. Afrarh patenting the writers explained
another way of protecting varieties i.e. sui geneystem. The writer also examines plant
breeder’s rights in the context of agricultural sidies. This is a good read though my work will
be to look at Kenyan perspectfifeand most importantly the economic benefits of maiz

protection in Kenya.

In this book, conceptual perspective on Biodivgreias been dealt with, plant breeder’s rights
and licensing of agricultural IP has not been tlbout. This bodk has many gaps to be filled.

| shall also fill the gap by writing about the gesleeconomic benefits of maize protection.

William provides patenting for plant varieties, Héso writes about licensing of patents and
allied rights. William goes ahead to talk aboutdrsing, under this he talks about types of

licenses, particular terms of licenses, protectarrthe licensor and the licensee. He summarizes

Zgrividhya Ragavan, ‘Of Plant Variety Protection, risgltural Subsidies and the WTO’ in Peter K, YWi$s
Intellectual property and Information Wealth ,Issuend Practices in the Digital AgePraeger Publisher 2007) p.
327

#Chidi Oguamanamintellectual property, Plant Biodiversity, and Titidnal Knowledge(University of Toronto
Press Incorporation 2006) p. 163
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by giving circumstances under which a license canfdscefully be given out to the public
without owners conseRt.To fill this gap | will dwell on PVP and its ecomic importance in

Kenya.

In a nutshell | have realized that not many pedyalee written on the economic importance of
plant variety protection, leave alone protectingamavariety especially in Kenya, this is an area
| would like to dwell on since maize is a crop tisatonsumed by many Kenyans, and having a
variety that is resistant to many unfavorable cbods will be a break through as regards to food
scarcity in Kenya. We shall not have people dyimgniost areas of Kenya due to hunger. This
can only be achieved if we have a strong law tmategts maize and when people realize the

importance of this protection. This is a huge d&gi this study fills.

1.8 RESEARCH METHODOLOGY

1.8.1 INTRODUCTION

The research majorly relied on both primary andosdary data sources for example library
materials and internet based research. It furtheaslved the study of publications on this subject.
It also involved books written by experts in thisld of Plant variety protection. | also reviewed
journals written on the subject. Online resourcas& in handy as a way of getting a clear
understanding of the recent developments and cqusry issues on Plant variety protection.
1.8.2 DATA NEEDS AND DATA SOURCES

The data was generated during the study was maglictated by the research problem. Thus

data that provided answers to the research qussfidgrese included data on the status of plant

2 Wiliam Corlnish (8'edn),Intellectual PropertySweet and Maxwell Limited 1981) p. 13-15
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variety protection in Kenya; materials on the sb&eonomic implications of having maize
variety protected will be paramount; and data onetiwbr maize variety protection will

encourage technology transfer and developmenteiriational market&'

The main sources of this data were books, jouraad the internet. Reports of various

Organizations that deal with plant breeder’s righit® formed part of the data source.

1.8.3 DATA PRESENTATION AND ANALYSIS
The data has been presented both in prose. Itdeasdnalyzed strictly qualitatively based on the

secondary data from various literature considemdtie study.

1.8.4 LIMITATIONS

This study was restricted to the issues concermragze plant variety protection and its
economic importance in Kenya. being limited datathged from books, journals,
pronouncements made by renowned international acdl llaw scholars, conventions and
protocols, the study did not involve internation@hvels to centers that transfer plant
technologies for example MONSANTO, Bayer, SYNGET&ther limitations also arose from
inadequate resources, e.g. text books, journalsaaticles from the University library also
compounded the limitations of the study.

1.9 CHAPTER BREAKDOWN

This section gives brief outline of the intendeda@ters to be covered in the study. A total of

five Chapters are intended to be covered as odtleéow.

24 Korathi C. R. (2 revised edn)Research Methodology: Methods and Techniq(sew Age International
Limited Publisher, New Delhi, India, 2004) p. 95
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1.9.1 CHAPTER ONE: INTRODUCTION

This Chapter covers the research proposal. It doites the topic of study, gives a basic
background of the research question, the stateroknhe problem, objectives, hypothesis,
research question and justification of the studglsio provides the literature review and the

research methodology applicable to the study.

1.9.2 CHAPTER TWO: LEGAL FRAME WORK FOR PLANT VARIE TY

PROTECTION

This Chapter examines the legal and institutioreahkwork for the protection of plant varieties.

A discussion is mounted at the global level, regl@nd national levels.

1.9.3 CHAPTER THREE: THE TRENDS OF PLANT VARIETY PR OTECTION

At this point | have endeavored to look at the Phariety protection in Kenya. A detailed
research on the relevant laws in this field hasalibe basis of ascertaining whether there is a
conducive environment for the protection of plaatisties in Kenya.

1.9.4 CHAPTER FOUR: THE ECONOMIC IMPLICATION OF PVP : THE CASE

OF MAIZE IN KENYA

This Chapter widely deals with the economic implmas of plant variety protection in Kenya;
especially the advantages and disadvantages @aiptiecable laws and practices in plant variety

protection.
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1.9.5 CHAPTER FIVE: CONCLUSION AND RECOMMENDATIONS
This Chapter provides the conclusion and recommterdaof the study based on the lessons to
be learned in practices of developed countriestibgé the technical knowhow in areas of plant

breeding and in the protection of the breedersitag
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CHAPTER TWO

LEGAL FRAMEWORK FOR PLANT VARIETY PROTECTION

2.0 INTRODUCTION

Many countries, including developing countries andntries in transition to a market economy,
are considering the introduction of a system fa pinotection of new varieties of plants (PVP
system). Most of the countries which have alreadiypduced a PVP system have chosen to base
their system on the International Union for thetBctdon of New Varieties of Plants (UPOV
Convention) in order to provide an effective, imtronally recognized system which concerns

itself with the protection of plant varieties tlae new, distinct, stable and uniform.

2.1 GLOBAL INSTRUMENTS FOR PLANT VARIETY PROTECTION

A number of international instruments govern plaafriety protection globally, the main
international instrument being the Internationalidinfor the Protection of New Varieties of
Plants (UPQV). However, five other instruments @s® of importance in this regard. These are
the Agreement on Trade-Related Aspects of IntelldcProperty Rights (TRIPS) Agreement;
the United Nations Convention for Biological Diviegs(UNCBD); The Nagoya Protocol on
Access to Genetic Resources and the Fair and Btpii&haring of Benefits Arising from their
Utilization. Food and Agriculture’s Internationalndertaking on Plant Genetic Resources
(IUPGR) 1983; and the International Treaty on Pl&@#netic Resources for Food and
Agriculture 2001. We undertake to give an insigitbieach of these instruments on standalone

basis and also in comparison to each other, assfar appropriate.
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2.1.2 INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES OF
PLANTS (UPQOV)

The protection of plant varieties is by and largeerned globally by the International Union for
the Protection of New Varieties of Plants (UPOV @amtion). For the plant varieties to be
protected under UPOV, they must be new, distiretyle and uniform. Owing to increasingly
changing trends in the technology of plant varg@tytection, UPOV which first came into force
in 196F° has seen substantial amendnféiihe most recent being the 1991 Atin spite of

these amendments, countries are free to choosd oicshould apply in their case.

Two later revisions, the 1978 Act and the 1991 AttUPOV, introduced the basis for
determining an ‘effective sui generis right' undticle 27(3) (b) of the TRIPS Agreemefit.

This has been useful to developing economies wiiahe hence modeled their domestic
legislations to conform to the UPOV Act. Howeveanpte differences exist between the 1978

and the 1991 Acts of UPOV.

The 1978 Act of UPQV, while specific only to plavdrieties of nationally defined species or
genera® introduced an angle to the production of new pleatieties for the purposes of

commercial marketing, offering for sale and markgtof propagating material for a protected

% The International Convention for the ProtectiorNefw Varieties of Plants of December 2, 1961

*The Act of 10, November 1972; the Act of Octob&r 2978; and the Act of March 19, 1991

%" The International Convention for the ProtectiorNefw Varieties of Plants of March 19, 1991

% Members may also exclude from patentability pdaahd animals other than micro-organisms, and &abgn
biological processes for the product of plants mimals other than non-biological and microbiologjipeocesses.
However, Members shall provide for the protectibplant varieties by patents or by an effectug generissystem
or any other combination thereof. The provisionshid sub-paragraph shall be reviewed four yedes #tfe date of
entry into force of the WTO Agreement’

2 International Union for the Protection of New \&ies of Plant, 1978 Act, Article 2 (2)
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variety. It also covers only plant varieties ofioaally defined species or genéParhe 1978 Act
sets the minimum period for protection at 15 yedusing which time breeders may use a
protected variety to develop a new variety unlésequires repeated use of that varigtgnd

farmers may use their harvested material from gepted variety for any purpo&e.

Thel991 Act, on the other hand, was enacted toornespo changes and developments in
intellectual property rights of breeders with awi¢o enhancing the breeders’ intellectual
property rights. This Act addressed itselfitder alia, exportation, importation and stocking of
the protected materid®While aligning itself to protection period of patenunder TRIPS
Agreement of 20 year$ the 1991 Act expanded its cover to plant varietiesll genera and

species®

The 1991 Act proscribes not only the productiorplaint varieties which are essentially derived
from a protected variety or which are not distirsdpaible from such a variety, but also the selling
or exchanging harvested material for replantingweleer, it leaves it to the discretion of
national governments to decide whether farmerd bleahllowed within reasonable limits, while
safeguarding the legitimate interests of the rightdder, to reuse the harvest of protected
varieties on their own land-holdings without thehauization of the rights holder. Thus, in
choosing whether the 1978 Act or the 1991 Act & thore effective sui generis model under

article 27(3) b of the TRIPs Agreement, countrieght to be aware of these differences.

*ibid, Article 5

*!ibid, Article 8

32 ibid, Article 5(3)

33 International Union for the Protection of New \&ies of Plant, 1991 Act, Article 14

% Agreement on Trade-Related Aspects of IntellecRraperty Rights, 1% April 1994, Article 33; and ibid (n 43),
Article 19 (2)

*ibid, 43, Article 3 (1) (ii)
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2.1.3 AGREEMENT ON TRADE-RELATED INTELLECTUAL PROPE RTY RIGHTS
(TRIPS) AGREEMENT

The one but all important Article of the World Tea@rganization (WTO) Agreement on Trade-
Related Aspects of Intellectual Property Rights IH® for the protection of plant varieties is
Article 27.3(b). Pursuant to this Article, all WTRember States have a duty to provide for
intellectual property protection for plant varietie.. either by patents or by an effectigai
generissystem or by any combination thereof.” The pointehigeing that owing to the fact that
sui generisitself can take many forms, the range of flexipiis wide for a WTO member to

develop its own mechanism to protect plant varsetie

A country’s chosen protection system, if a compkate generis is typically comprehensive;
covering many aspects. Whereas some of these asgrecaddressed in the TRIPS Agreement
and the Convention on Biological Diversity (CBD)thers are dictated by such country-
specificities as the level of economic developmesgpurces, agricultural and industrial policies,
the state of the public and private research céipaband special needs of small farmers and
indigenous communities. However, this study taketsae look at two key building blocks of a
sui generissystem, namely farmer’s rights and breeder’s sighs allsui generissystems must

include both these rights, the main question ikisty an appropriate balance between the two.

The general rule for patentability is that patest&ll be available for inventions, whether

products or processes, in all fields of technologsgvided that they are new, involve an
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inventive step and are capable of industrial apgibn.. However, as one of the three cases of

exceptions from the general rule is the provisibthe protection of plant varieti€§.

The exception provides for patent protection fon4balogical and microbiological processes
such as biotechnological gene manipulation and gemesfer. Thus, microorganisms, such as
bacteria, viruses, fungi, algae, protozoa and rological and microbiological processes for the
production of plants and animals are accordingigilde for patent protection. To this extent,
countries that exclude plant varieties from paantection are required to provide an ‘effective

Sui generissystem’ of protection.

The gist of this exception to the general rule lreghe legal interpretation enunciated from a
Food and Agriculture resource manual TRIPS Agree¢nfEAO 2000). According to FAO,
‘plant’ includes whole plant and parts of the plastwell (genetic material, tissues, leaves, etc).
However, Article 27.3 (b) has kept open the nundfdrotanical genera and species that can be
included for protection. In principle, thereford,genera and species of plants can be included in
the list of protected varieties. Similarly, nothingthe Article precludes WTO Members from
granting protection undesui generissystem to subject matter that goes beyond plamé¢ties
only. Therefore, even traditional or indigenous \kietige and farmers’ rights may be subject to

protection under a sui generis system.

% TRIPS Agreement: the three exceptions to the gémefe of patentability: Article 27 (2): inventisrcontrary to
order public (public order), or where inventiong atangerous to human, animal or plant life or heaitto the
integrity of the environment; Article 27 (3) (a)iadnostic, therapeutic and surgical methods fortthatment of
humans or animals; and Article 27 (3) (b): plamd animals other than microorganisms and essgnbailogical
processes for the production of plants or animadsufal breeding methods)
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FAO excludes from the animal and plant kingdomsgraarganisms being microscopic
organism including bacteria, viruses, unicellulgaa and protozoan, and microscopic fungi, and
are considered to be a category different fromkthgdoms of plant and animals. This conforms

to the provision of Article 27 (3) (b) requiringteating for microorganisms.

FAO borrows from natural science to define ‘biokadi process’ as any biological activity
carried out by any living organism at molecular|/ludar or organism level. Extending this
concept, ‘essentially biological process’ may belaerstood as a process which is performed
without the application of any external technidalldy humans. This interpretation, though, is

debatable and therefore leaves room for interpogtdty members themselves.

FAO defines ‘microbiological process’ as a proc#sat applies microbiological techniques
using plant cells or microorganism. This may or mayresult into production of an entire plant,
hence Article 27 (3) (b) is a controversial proersi However, for non-biological process, FAO
has enabled its interpretation as a process, whiltliesult in a product that cannot be created
naturally. Thus, any method of genetic engineernmay be regarded as being non-biological

method.

2.1.4 CONVENTION ON BIOLOGICAL DIVERSITY
The United Nations Convention on Biological DiveygjUNCBD) which was conceived during
the UN Conference on Environment and DevelopmeMGHBD) in 1992, and came into force in

December 1993, covers all fields of biodiversityc@mpassing all issues concerning genes,
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species and ecosystefhln addition, UNCBD takes a comprehensive approachall issues
concerning conservation and sustainable use ofuggity; and addresses issues such as access
to genetic resources, sharing of benefits from tise of genetic materials and access to

technology*®

The Convention recognizes that Sovereign States hghits over their natural resources and the
authority to determine access to genetic resourtesed on respective national
legislation*’However, the Convention also stresses the needdilitdte access to genetic
resources and opposes imposition of restriction tha counter to its objectives; and further

provides for access on mutually agreed terms aiod ipformed consent.

Importantly, the Convention recognizes the contrdou of local and communities in

conservation of biodiversity. This brings to fofgetneed to maintain local knowledge and
practices of conservation and sustainable useanfiv@rsity; as well as the need to encourage
equitable sharing of benefits derived from the ofehe local knowledgé® This scheme of

protection, sustainable use and fair and equitaéefit sharing is possible through the adoption
of sound legislative, administrative and policy swwa&s by a Member State to also provide for
access to and transfer of technology to developmmtries on mutually agreed terms, including

technology protected by patents and other 1PR.

3" FAO, Resource Manual iffrade-Related Aspects of Intellectual Property RigfTRIPS) Agreemer(2000)
<http://www.FAO.org> accessed 23 April 2015

3 United Nations Convention on Biological Diversit992, Article 1

*ibid, Article 15 (1)

“Oibid, Article 8 (j)

“Libid, Articles 15 (7) and 16 (3)
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It is important to point out that after six yeafsnegotiation, the Nagoya Protocol on Access to
Genetic Resources and the Fair and Equitable ShafiBenefits Arising from their Utilization
to the Convention on Biological Diversity was adapat the tenth meeting of the Conference of

the Parties on 29 October 2010, in Nagoya, Japan.

The Protocol significantly advances the Convensdhird objective by providing a strong basis
for greater legal certainty and transparency fahmoviders and users of genetic resources.
Specific obligations to support compliance with dstic legislation or regulatory requirements
of the Party providing genetic resources and cohied obligations reflected in mutually agreed

terms are a significant innovation of the Protocol.

These compliance provisions as well as provisi@talbdishing more predictable conditions for
access to genetic resources will contribute to mmguhe sharing of benefits when genetic
resources leave a Party providing genetic resoutoeaddition, the Protocol’s provisions on

access to traditional knowledge held by indigenaog local communities when it is associated
with genetic resources will strengthen the abitityhese communities to benefit from the use of

their knowledge, innovations and practices.

By promoting the use of genetic resources and &ssdc traditional knowledge, and by
strengthening the opportunities for fair and edué@asharing of benefits from their use, the
Protocol will create incentives to conserve biotadjidiversity, sustainably use its components,
and further enhance the contribution of biologidalersity to sustainable development and

human well-being.
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2.1.5 A CRITIQUE OF TRIPS VIS-A-VIS UNCBD

As has been outlined above, both TRIPS and UNCBBE tavo important international
instruments for the protection of plant varietiekwever, some areas of marked differences
between the two regimes are apparent. First, imgeof overall framework, whereas the
principle of sustainable utilization and consematiof biodiversity is central to UNCBD, for

TRIPS the focus is on assuring rights and benefitstellectual property rights holdé&t.

Second, UNCBD not only recognizes the sovereigmtsigof the states over their natural
resources and the authority to determine acceggemetic resources rests with the national
governments. It has also made provision of priolormed consent from the national
governments for the access and benefit sharingroriding such access. On the other hand,
under the principle of national treatment, TRIP&ldes persons or institutions to patent a
country’s biological resources or knowledge relgtio the resources in countries outside the

country of origin of the resources or knowledge.

Third, in regard to private rightgs-a-viscommunity rights, TRIPS propounds the former while
UNCBD identifies itself with the latter. Thus, wieas TRIPS provides for exclusive private
rights, UNCBD recognizes collective contributiontt@ conservation and development of local
genetic resources by the local communities oveeggions. Evidently, the position taken by

UNCBD is conducive for fair and equitable benehasng arrangement.

“’Khor, M., Intellectual Property, Biodiversity and Sustainalidevelopment (Zed Books, Third World Network
Penang Malaysia 2002)
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2.1.6 INTERNATIONAL UNDERTAKING ON PLANT GENETIC RE SOURCES

The 1983 FAO International Undertaking on Plant &enResources (IUPGR) was the first

comprehensive international agreement governingtmservation and sustainable utilization of
agricultural biodiversity. The objective of the IGR is to ensure the exploration, preservation,
evaluation and availability for plant breeding asuientific purposes, plant genetic resources of
economic or social interest, particularly for aghare.** A significant feature of the

Undertaking is the ‘Resolutions’ therein.

Resolution 4/89 of IUPGR recognizes the rights afmfers of all regions based on their
conservation and development of plant genetic messuin the course of plant productin.
These rights are defined in the context of the, gassent and future contributions by farnt8rs.
Resolution 3/91 takes bold stance on three fundtah&sues: reaffirming that ‘plant genetic
resources are heritage of mankind’ and are sulpettie sovereign rights of nations over their
genetic resources; ‘breeder’s lines and farmeseting material should only be available at the
discretion of their developers during the periodiefelopment;’ and the principle of unrestricted
access to genetic resources is access grantedtioaatlto the adequate compensation for the

access and subject to the sovereign rights of cesraver their plant genetic resources.

2.1.7 INTERNATIONAL TREATY ON PLANT GENETIC RESOURC ES FOR FOOD
AND AGRICULTURE
The International Treaty on Plant Genetic Resoufoe§ood and Agriculture (ITPGRFA) was

adopted in 2001. It encourages contracting patbegrotect and promote Farmers’ Rights

43 5
ibid (n 47)

** International Treaty on Plant Genetic Resource§émd and Agriculture (ITPGRFA) 2001, Article 9

“>FAO’s International Undertaking on Plant Genet&sBurces Agreement, Resolution 5/89
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through national legislation for protection of titamhal knowledge; right to equitably participate
in sharing benefits arising from the utilization génetic resources; right to participate in
decision making at national level; and rights teesaise, exchange and sell farm- saved seed and

propagating materials.

2.2 REGIONAL LEGAL FRAMEWORK FOR PLANT VARIETY PROT ECTION

The African scenario with regard to plant varietgtpction is best viewed through the African
Model Legislation for the Protection of the RigbtsLocal Communities, Farmers and Breeders,
and for the Regulation of Access to Biological Reses (2000); African States as signatories to

global instruments; and in the context of the raeglarganizations for intellectual property.

2.2.1 THE AFRICAN MODEL LEGISLATION 2000 “°

The main aim of this legislation is to ensure tbaservation, evaluation and sustainable use of
biological resources, including agricultural geoegsources, and knowledge and technologies in
order to maintain and improve their diversity ame@ans of sustaining all life support systés.
Part V of the legislation recognizes ‘farmers’ tghas stemming from the enormous
contributions that local farming communities....hawade in the conservation, development and
sustainable use of plant and animal genetic ressuftat constitute the basis of breeding for

food and agriculture productioff The emphasis of protection of farmers’ rights amigties and

“6 African Model Legislation for the Protection ofetiRights of Local Communities, Farmers and Breederd for
the Regulation of Access to Biological Resource3020

*"ibid, Part 1

“8ibid, Part V, Article 24 (1)
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breeds is ‘under the rules of practice as founauma, recognized by, the customary practices and

laws of the concerned local farming communitiesethier such laws are written or n6t.’

The model legislation, at Part VI, provides forduers’ rights. Breeders’ rights stem from their
recognition of the ‘efforts and investments madepbysons/institutions for the development of
new varieties of plants.>® The condition attached to breeders’ rights is thatvarieties ought
to be new, that is to say, clearly distinguishabtable, homogeneod5The breeders’ rights are
private and exclusive to sell, proddtend subject to the farmers’ rights; and extingaiiséa
after 20 years in the case of annual crops andaSy@ the case of trees, vines and other
perennials commencing on the day on which the sségkeapplication for a Plant Breeders’

Rights in respect of the plant variety was accepted

2.2.2 AFRICA’S RELATIONSHIP WITH THE INTERNATIONAL UNION FOR THE
PROTECTION OF NEW VARIETIES OF PLANTS (UPQV)

In the African context it may be argued that thisrao formal Relationship between the African
Union and UPOWer seto the extent that only four countries are formafigmbers of UPOV
and parties to the various UPOV AcfsThese are mainly the English speaking Africane3taf
Kenya® and South Afric¥ which subscribe to the 1978 Act; and Tunis&nd Moroccd® which

are parties to the 1991 Act.

*ibid, Article 25 (1)

*%ibid, Part VI, Article 28

*Libid, Article 29

*2bid, Article 30

>3 ibid, Article 34

¥ Kenya, South Africa, Tunisia, Morocco and ARIPO

*® Kenya became a member of UPOV and party to th& 1870V Act on 18 May 1999

%6 South Africa became a member of UPOV dhMNovember 1977 but became party to UPOV 1978 Ac8bdn
November 1981
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However, one of the most significant developmentdfrica in relation to UPOV since the
adoption of the original 1998 African Model Law tise inclusion of Annex X in the 1999
Revised Bangui Agreement on the Protection of Pléarteties. In a rejoinder, the RUPOV
Council of April 2000 recognized Annex X of OAPI Aggment as being in conformity to the
1991 Act of UPOV. Consequently, all the 17 OAPI Mmmn State® adopted the 1991 Act of
UPOQV as their sui generis system of protectionlahjpvarieties in accordance with the TRIPS
Agreement requirement. Formally, OAPI was admittethe membership of UPOV and a party
to the UPOV 1991 Act on"8October 2014. Although the entire scheme of aearent between
OAPI and UPOV did not, as of necessity, constitO®P|I Member States becoming direct
parties to UPQOV, each one of their respective laiss on protection of plant varieties accord
to the standards set in the 1991 UPOV Act. Howettee, ARIPO instrument-the Arusha
Protocol for the Protection of New Varieties of itka(the Arusha Protocol) was only adopted in
July 2015, and should the requisite number of ARNM&@mnber States sign the instrument, will

enter into force in January 201%.

A third regional PBRs system, under the aegis efSbuthern African Development Community
(SADC) is also under negotiations. ARIPO and SAD&véna combined membership of 26
countries. Should the negotiations towards the losian of the regional instrument under
SADC be successful and all ARIPO and SADC memlaesteach ratify its respective protocol,

a regional PBR system will become available ireast 40 African countries.

" Tunisia became member of UPOV and a party to URQYL Act on 31 August 2003
%8 Morocco became a member of UPOV and a party toWP@91 Act on & October 2006

%9 Benin, Bukina Faso, Cameroon, Central African RéipuChad, Congo, Ivory Coast, Equatorial Guin@abon,
Guinea, Guinea Bissau, Mali, Mauritania, Niger, &mal, Togo and Comoros.

%0 0On adoption four countries signed the Arusha mmaitcthe Gambia, Ghana, Mozambique and Sao Tomeipe
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The Arusha Protocol and the proposed ProtocolHerRrotection of New Varieties of Plants in
the SADC Region (the SADC draft), do not intendréplace the national PBRs registration

systems already in place in some ARIPO and SADC lpeemmountries.

It is notable that the PBRs standards proposednfdusion in the Arusha Protocol and the
SADC draft are those contained in the 1991 Act leé international Convention on the
Protection of New Varieties of Plants (UPOV 199lhe PBR standards of UPOV have been set
by the largely developed countries membership oOMRn 1991 in response to the needs of
their agricultural systems. The majority of agrtaudl systems in the ARIPO and SADC

countries are significantly different from thosedeveloped countries.

Until now, none of the ARIPO and SADC member coestiare parties to UPOV 1991. Kenya
and South Africa are parties to a 1978 version 8OV. The PBR standards of this older
convention are not as strict as those of UPOV 128t therefore may be more suitable to

African countries.

However, UPOV 1978 is no longer open for new membatthough both the ARIPO and
SADC draft regional instruments seek to providendsads for protection of PBRs at par with
UPQOV 1991, the standards so proposed are not adknEor the countries that are members of
both ARIPO and SADC this is likely to present arplementation challenge. At the same time,
21 of the countries constituting ARIPO and SADC paeties to the International Treaty on Plant
Genetic Resources for Food and Agriculture (ITPGRHAe objectives of this Treaty are the

conservation, sustainable use and fair and eqeitsifthring of benefits arising from the use of
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plant genetic resources for food and agricufturéhese objectives are fulfilled through among
others, the exercise of farmers’ rights. Farmeagiits refer to the “enormous contribution that
local and indigenous communities and farmers afh&lregions of the world have made and will
continue to make for the conservation of plant geneesources for food and agriculture,

recognizing that these genetic resources are tie fma food production®

2.3 LEGAL FRAMEWORK FOR PLANT VARIETY PROTECTION IN

KENYA

The Kenyan legal framework for the protection ohrnil varieties includes the Constitution of
Kenya 2010, the international instruments ratifigdKenya and the Seeds and Plant Varieties

Act, Chapter 326, Laws of Kenya.

2.3.1 THE CONSTITUTION OF KENYA 2010

Seeds and plant varieties, being intellectual @ryprights attributed to a rights’ holder, find
cardinal protection in the Constitution of KenyalQ0(the Constitution).The Constitution
categorizes intellectual property rights of the glecof Kenya under Chapter Four, the Bill of
Rights which ought to be supported, promoted amdepted by the StaféTo this extent, the
Constitution provides that a s fundamental righg, intellectual property rights in seed and plant
varieties cannot be limited except to the extemt i reasonable and justifiable as shall be

provided for by law’* Due to the significance attached to our intellettproperty in, and

®1 The international Treaty on Plant Genetic resaifoefood and agriculture, (ITGRFA), Article 1
®2ibid, Article 9

% The Constitution of Kenya 2010 (Government of Kan#rticle 40 (5)

®ibid, Article 24 (1) (d)
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indigenous knowledge of, biodiversity and genetesources of the communities, the

Constitution further obligates the State protect anhance the sanf2.

In exerting its supremacy over all laws of Kenyea Constitution binds all persons and all State
organs at both levels of government and furtheviges that ‘any treaty or convention ratified
by Kenya shall form part of the law of Kenya...” Ihid regard, Kenya is bound by all the
international instruments it has ratified for thetection of plant variety. These include TRIPS,

UPOQV, IUPGR, and ITPGRFA discussed herein above.

2.3.2 THE SEEDS AND PLANT VARIETIES ACT, CHAPTER 326, LAWS OF KENYA

The Seeds and Plant Varieties Act, Laws of Kengmeinto force on the™January 1975. It
was enacted primarily ‘to confer power to regulaéasactions in seeds, including provision for
the testing and certification of seeds; for thealsisthment of an index of names of plant
varieties; to empower the imposition of restrictmmthe introduction of new varieties; to control
the importation of seeds; to authorize measurgsdweent injurious cross-pollination; to provide
for the grant of proprietary rights to persons dreg or discovering and developing new
varieties; to establish a national centre for plganetic resources; and to establish a Tribunal to

hear appeals and other proceedirigs.’

It has been revised twice, in 1978 and 1991, anehaed in 2012 to accord it to changing trends
in international trade relating to plants and se&igen that Kenya is a party to the UPOV 1978

Act, the Kenyan legislation is, to a large extemtconformity with the requirements of the 1978

% ibid, Article 69 (1) (c)
 The Seeds and Plant Varieties Act, Chapter 32@slaf Kenya: The preamble
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UPOV Act. In 1994, the responsible Minister (nowbet Secretary) promulgated the Plant

Breeders’ Regulations to further streamline théitintson.®’

The Act provides for breeders’ rights to be grarftedvarieties of all plant genera and species
upon satisfaction of prescribed conditions by bdtle applicant and the plant variety in
questior® for a fixed period of twenty years from the datéh® grant, except in respect of trees

and vines where the period shall be twenty-fivery&m the date of the grafit.

The Act creates the Kenya Plant Health Inspect@®at®ices (KEPHIS) as a body corporate to
administer the Acf® Established in 1996, KEPHIS is the UPOV liaisotiaral office which
regulates importation and exportation of plant makg trade in bio-safety control organisms;
and examines, approves and registers new varigtiglants and seeds. A Plant Breeders Rights
Office created in 1997 under KEPHIS handles matieeted to plant breeders’ rights. The Act
also establishes the National Plant Genetic Ressu@entre responsible for the conservation

and sustainable utilization of plant biodiversityenya’*

2.4 SUMMARY
Although plants and seeds are not patentable, TRIf8ement allows States to provide for
special forms of protection for such mateffahs has been outlined, all the instruments for the

protection of plant varieties be they global, regioor national, resonate strongly around

67 Seeds and Plant Varieties (Plant Breeder’s Rigkegjulations, 1994

% ibid (n 73), sections 17 and 18

% ibid, section 19

0 Established by the Kenya Plant Health Inspectd8atice Order, 1996 (L.N. 305/1996) or its suceess
ibid, section 27A

2 Trade Related Aspects of Intellectual Propertyl@®) Agreement, Article 27 (3) (b)

ShikoliAprinahMagarinah, Reg. No. G62/68127/ 2013 Page 37 of 91



adequate protection of new varieties. The scriptemar less is the same, regardless of the

context, albeit with appropriate modifications.

Once protected, breeders acquire rights for the vaaveties of plants they develop for a limited
period of between 20-25 years. These rights alleevawner to have exclusive rights to exploit
the variety, and entitle the breeder to preventuthized use of their variety. A protected
variety, therefore, is a plant variety for whicrapl breeder’s rights have been granted to the
owner of the variety and the variety complies whk internationally recognized standards, i.e.
distinctness, uniformity, stability and novelty, daralso designated by prescribed variety

denominations. The protection is marked by a goéispecial title of protectiof®

The rights holder can exclude third parties fronmgghe propagating material of the variety
without his/her permission for production or repsotlon; conditioning for the purpose of
propagation; offering for sale or any other markgtiactivity; exporting or importing and
stocking for any of the purposes mentioned abovieeMdas farmers are not necessarily breeders,
where their farming practices result to developnaéntew varieties which meet the criterion for

protection, they may then be considered breeders.

“Moni Wekesa and Ben Sihanya (edsjellectual Property Rights in Keny&onrad Adenauer
Stiftung and Sports Link Nairobi, Kenya, 2009)
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CHAPTER THREE

THE TRENDS OF PLANT VARIETY PROTECTION IN KENYA:

A CASE FOR MAIZE PLANT

3.0 INTRODUCTION

Despite leaps of development in the®2Xdentury attributable to technological advancements
there continues to be need for plant genetic regsuior food and agriculture (PGRFA) and their
conservation and sustainable use. This is bouite tiaced with numerous and new challenges.
Food and fibre production will have to increasentéically to meet the needs of a growing and
modernizing population with a proportionally smalteral labour force characterized with old
age, disease and shrinking farm. Changes in dietdad habits will drive changes in crop and

livestock production systems.

Plant genetic resources for food and agricultureesas the raw material used by plant breeders
and farmers to create new plant varieties. As stiehy are viewed by many as the foundation
for modern agriculture and essential for achie\giapal food security. The genetic diversity in

these resources allows crops and varieties to ddagpter-changing conditions and to overcome

the constraints caused by pests, diseases antcatiesses.

Based on the observed increased food productiviey the last four decades as a result of plant

breeding, the United Nations Food and Agricultungadization (FAO) is convinced that, by
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and large, the future global food security is hohge the continued food crop varieties that are
higher yielding, resistant to pests, diseases atrdrae weather conditions such as draughts; and

regionally adapted to different environments aralging conditions.

The success of agriculture in the®2dentury and beyond will depend on how it redudss i
negative impact on the environment and bio-divgisitadopting more efficient and sustainable
production practices. Changes in land use resuitingmited area available for agriculture
require adoption of new trends in agriculture. Agliure, therefore, has no option but to cope
with changes, whether environmental or socio-ecaaoAtcordingly, continued improvements
in development of new genes for improved crop Vi@secannot be overstated, the ultimate goal
being to ensure food security in all rural areasiad the world. Thus, plant variety development
and protection will continue to form essential caments of the livelihood strategies of

households.

Countries of the world are interdependent whemibes to PGRFA. Each relies on the other for
the genetic basis of its major food crops and feecurity. Thus, the plant varieties in any one
country are characterized by non-indigenous staqap germplasm that comes from other parts
of the world. Although this state of affairs argdesfree access by countries to a wide range of
plant resources from other regions, plant varieiytgrtion is the way to ensure future crop

improvement and continued gains in agriculturadpiaivity globally through innovation.

To illustrate this, when Kenya was faced with thebtem oflepidopteronmaize stock borer in

the 1990s, the introduction of new stem borer teldgies to reduce crop losses due to this pest
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involved importation oBt maize leaves into Kenya from Mexico in accordanth Kenya's
Bio-Safety Regulations. This enabled Kenyan res$easc at Kenya Agricultural Research
Institute (KARI) to perform leaf bioassays to idéntand infuseBt genes that are effective
against each of the target stem borer specieseinmidize varieties for different agro-ecozones

country wide’*

The Plant Varieties At contains the legislation for the protection ofnlaarieties in Kenya.

The Kenya Plant Health Inspectorate Service (KERkI$harged with the mandate of granting
plant breeders’ rights in the country. To date, &pfilications have been received from local and
international applicants, and 106 of which havenbaggproved for grant of plant breeders’ rights.
The tests necessary for variety protection or gofiant breeders’ rights are underway for the

remaining applications.

Basically, a protected variety is a plant variety dhich plant breeders rights have been granted
to the owner of the variety and the variety conglieith the internationally recognized
standards, i.e. distinctness, uniformity, stabiatyd novelty, and also designated by prescribed
variety denominations. The protection is markeglgyant of special title of protectidh.

In Kenya it is a requirement of the |&Wwhat the Cabinet Secretary makes a scheme of plant
varieties that are eligible for protection. Tablebelow shows the crops that are eligible for

protection in Kenya.

" Songa J. M., and others, ‘Towards DevelopmentrifBnmentally Safe, Insect Resistant Maize Vagti
for Food Security in Kenya’ (The Syngenta SymposiWashington D.C., USA, June 25 2002) pp 1-3

S Cap 326 of the Laws of Kenya

®See the Baseline Study on the seeds sector ipak&vailable onkttp:/afsta.org accessed 26 May 2015
" Plant Varieties Act, Chapter 326, Laws of Kenya
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Table 1.1: Crops Eligible for Protection in Kenya

SCHEME LEGAL NOTICE NUMBER
Fruit Nut and Tree Crops Scheme 70
Vegetables Scheme 71
Trees and Woody Climbers Scheme 72
Root and Tuber Crops Scheme 73
Maize Scheme 74
Ornamentals and Herbaceous Plants Scheme 75
Oil and Fiber Crops Scheme 76
Other Cereals Scheme 77
Pulse Scheme 78
Pasture Plants and Grasses Scheme 79

Table 1.1 Source: KEPHIS, 2011

Since the implementation of the PVP system in 1@9fgtal of 1056 applications for PVP had
been received by September, 2010. Although thee avslow rate of application in the initial
stages, by 2001 an up surge in PVP applicationsre@sved from local breeders reflecting an
increased awareness among breeders in publicuthstis on the need to protect their varieties
and the utilization of the notion of varieties etent.

Local breeders have submitted 385 of the total Ryplications, while 671 are from foreign
applicants. Of the local applicants, 330 applicai@re from Public Institutions, while 55 are
from the Private Sector. Out of the total applicasi, Food crops account for 369, Cash crops
805, while Forest Trees (Eucalyptus) have 8 apfpbioa. The trends in applications by 2011

may be summarized in Figure 1.2 below.
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Table 1.2: Source: KEPHIS, 2011

3.1 THE RATIONALE OF PROTECTION OF PLANT VARIETIES

Plant variety protection is the protection of anplaariety against unauthorized or unlawful use
without the consent or authorization by the ownkthe variety who has been granted plant
breeders’ rights® The breeders’ rights (for protected varieties) granted exclusively to
persons or institutions discovering, breeding ovetlgping new varieties. When a variety is
protected in Kenya, the holder of the plant bresdaghts shall be entitled to reasonable
compensation for anything done during the applcaperiod which, if done after the grant of

the rights, would constitute an infringement omthe

According to FAO, government measures and incregsddic and private investment in the

seed sector are required for the long term if adfice is to meet the challenge of food security

8 ibid

ShikoliAprinahMagarinah, Reg. No. G62/68127/ 2013 Page 43 of 91



in the context of population growth and climate e’ To enhance this, intellectual property
protection is crucial for a sustainable contribatiof plant breeding and seed supply. An
effective system of plant variety protection iseylenabler for investment in breeding and the

development of new varieties of plants.

In most developing countries, although the agnaeltsector is the back bone of the economy
and employment, its productivity is characterizgduibpredictability and extremely low yields
from year to year. A large proportion of agricuéius subsistence farming, unable to generate
any financial income and, insufficient to feed themers’ families. As such, agriculture sector is
unable to contribute to the overall economic depelent of the country concerned and is even

less able to respond to the challenges mankiratiag®

One of the reasons of poor performance of agricellton many developing countries is the lack
of progress in performance of traditional varietoe®r centuries. This situation contrasts with
what has been achieved in developed countries whgymvement in plant varieties has been
taken seriously. In France and the United StateAnoérica where improvement of wheat and
maize varieties has been respectively carriedaub¥er two centuries, results of crop yields per

acre are impressive.

In France, between 1815 and 1945 when the couidryat invest in development and use of
new wheat varieties, annual yields per acre wexgnsint. This, however, drastically improved

as from 1955 to date with an increased annual yeiel owing to development and use of new

" FAO, ‘Responding to the Challenges of a Changirgyl&¥ The Role of New Varieties and High QualityeSleén
Agriculture’ (The Second World Seed Conference, B@H09)
8 'Such as feeding a growing population; rural pogerhd climate change
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wheat varietie&” In the United States of America, the yield raterafize per acre between 1865
and 1933 was stagnant when the seeds were prothdaaegh open pollination. This improved
drastically between 1943 and 1955 when seeds weraded through double cross hybrid
technology. Excellent yields per acre have recelndgn achieved from 1956 to date owing to

improved maize variety development using the siegbss hybrid pollinatiof

3.2 TESTS REQUIRED FOR PROTECTION

KEPHIS undertakes the tests to determine qualiinafor protectiorf° The tests are aimed at
establishing that the variety distinct, uniformdastable. The holder of plant breeders’ rights
whose variety has been protected would ensure thedughout the period for which the
protection has effect, he is capable of producingp@gating material which is capable of

producing the protected variety.

3.3 MAIZE VARIETY PROTECTION IN KENYA

3.3.1 INTRODUCTION

Maize varieties are marketed by the Kenya Seed @amnpKSC) established in 1956. Until
1985, KSC relied on the varieties developed byNa&onal Agricultural Research Program of
the Kenyan Agricultural Research Institute (KARHowever since liberalization, many actors
have come into play in the formal seed sector. Assalt, KSC has also increased its scope and

has intensified breeding programs for many othep€isuch as, wheat and sorghum. Today, the

8 Bernard Le Buanec, ‘Development History and Curfituation of the International Union for the Raction of
New Varieties of Plants (UPOV)' (Second World Sé&smhference, Rome, September 8-10, 2009) in Rotel,
Benefits of Plant Variety Protectiqg/POV 2010) p. 2
82 1

ibid
8 <www.Kephis.org The Organization’s mandate accessed 2 June 2015
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formal seed sector has attracted a number of dizeciagplayers, both public and private ones
who are involved either directly or indirectly imeas such as breeding, seed multiplication,

quality control, processing storage, marketing seet distributiofi?

3.3.2 SIGNIFICANCE OF MAIZE CROP TO KENYA

Maize is the main staple food in Ken¥dts availability and abundance determine the |efel
welfare and food security in the country as itsireated to account for more than 20% of total
agricultural production and 25% of agricultural dayment®®it is cultivated on some 1.6
million hectares of land with an eminent limit inope for further expansion since most of the
arable land is already under cultivatifriFAO estimates that maize contributes about 68% of
daily per capita cereal consumption, 35% of totatady energy consumption and 32% of total
protein consumptioff Thus, Kenya's national food security is stronghkéd to production of

adequate quantities of maize to meet an increasinestic demanty.

8 Kenya Seed Company, ‘Maize’ (Kenya Seed CompariydPehttp://www.kenyaseed.com/maize.htratcessed
15 April 2015

% Wekesa E., E. Mwangi W., Verkuijl H., Danda Kdabe Groote H., October, ‘Adoption of Maize Prodoit
Technologies in the Coastal Lowlands of Kenya’ (MMT, Mexico, D. F. 2003)

8 Muasya W. N. P. and A. O. Diallo, ‘Developmentksrly and Extra Early Drought and Low Nitrogen-Tralet
Varieties Using Exotic and Local Germplasm for fhey Mid-Altitude Ecology’ in Friesen D. K. and A..FE.
Palmer (eds)Integrated Approaches to Higher Maize Productivitythe New Millennium. Proceedings of the
Seventh Eastern and Southern Africa Regional Ma@m&ference, February 5-11, 2001, Nairobi, Ke@aMMYT
and KARI 2001) pp. 253- 259

8 Makokha S., and others, ‘Determinants of Fertiliaad Manure Use in Maize Production in Kiambu st
Kenya’ (Mexico, D. F, CIMMYT and KARI 2001)
<http://apps.cimmyt.org/Research/economics/map/rekeeesults/other_tech/Kiambu_Kenyapdfaccessed 31
March 2015); Kibaara B., ‘Technical Efficiency ineKya’s Maize Production: The Stochastic Frontiepiyach’
(Nairobi, Kenya, Tegemeo Institute of  Agricultural Development and  Policy, 2005b)
<http://www.tegemeo.org/documents/policy/TegemeoickBltief06.pdH accessed 31March 2015

8 FAO, ‘Food Security Statistics.’(Rome, Italy 2010)  kttp://www.fao.org/economic/ess/food-security-
statistics/ern# accessed 30 March 2015

8 0dendo M., De Groote H. and O.M. Odongo, ‘Assessneé Farmers’ Preferences and Constraints to Maize
Production in Moist Mid-Altitude Zone of Western i’ (The %' International Conference of the African Crop
Science Society, October 21-26, 2001 Lagos, NigzGi)
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The current average maize yield in Kenya is appnately 1.8 tons per hectare however, a yield
potential of over 6 tons per hectare is possibEne yield potential is exploitable by focusing on
improving maize yields through the adoption of praiivity improving technologies, especially

the development and use of new maize varieties éetrdomestic demand and supply. The
adoption, improvement and increased use of mod@muption techniques such as hybrid maize

varieties technology are essential in addressistagwability and supply issues.

3.3.3 DEVELOPMENT OF MAIZE VARIETIES IN KENYA

Development of maize hybrid breeding and maize idyeed industry in Kenya Maize has been
the result of improvement efforts by various reskars and farmers dating back as early as
1920s. The government of Kenya responded to theaddsby large-scale maize farmers by
initiating a systematic germplasm improvement paogin 1955"* This led to the development
of late maturing varieties. Later, early maturirayieties were developed to respond to varying

climatic conditions countrywide.

The first maize hybrid released in Kenya was H8011964% It was a cross between Kitale
Synthetic Il, an open-pollinated variety (OPV) aard improved Equadorian landrace (Equador
573). H611 had a 40% vyield advantage over Kitalatisstic 1, had lower seed costs than

conventional hybrids and had lesser loss of yiehgmrecycled? It diffused among the large-

%© ibid 88; FAOSTAT,  ‘Production Crop’ (Rome, Italy, FAO 2010)
<http://faostat.fao.org/site/567/DesktopDefault. &dpagel D=567#anceraccessed 31March 2015)

9 Karanja D. D., ‘An Economic and Institutional Agsis of Maize Research in Kenya’' (1996) Michigamtst
University International Development Working Paper. 57

2ibid; Smale M. and T. Jayne, ‘Maize in Eastern &udithern Africa: “Seeds” of Success in Retrosp03)
EPTD Discussion Paper No. 97

% Smale (n 94)
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scale and small-scale farmers in the high potentishs of Western Kenyaat a high rate. This
formed the basis of maize hybrid development iny&emwhich seen a gradual diffusion in the

low potential areas too.

Although a good portion of farmers among the ryabr still use local varieties and prefer
improved OPVs over hybrids, it has, however, beleows that well-adapted maize hybrids
could perform profitably in terms of yield and yebktability even in marginal production

environments under low input conditiofsThis therefore implies that well adapted maize
hybrids would offer a significant potential to irase yields even under marginal agro-climatic
conditions. As a result, currently, there are mamgize hybrid varieties being released every

year for the different agro-climatic zones.

According to Kenya Plant Health Inspectorate Sewi(KEPHIS) Annual Report (2010), there
were a total of 111 maize varieties submitted fatidbhal Performance Testing (NPT) during the
2008-2009 period® Because maize crop is grown in all agro-ecologicales in Kenya, hybrid
varieties are released with respect to their silityabor different climatic conditions prevalemi

different agro-ecological zonés.

% Highland Tropics and Moist Transitional Zones

% Hassan R. M., Corbett J. D. and K. Njoroge, ‘Camtiy Geo-Referenced Survey Data with Agro-climatic
Attributes to Characterize Maize Production SystemsKenya’' in Hassan R.M. (edMaize Technology
Development and Transfer - A GIS Application fos€@ch Planning in KenygOxon, UK, CAB International
1998) pp. 43-68; Mugo S. and otheradvances in Developing Insect Resistant Maize \igefor Kenya within
the Insect Resistant Maize for Africa (IRMA) Prdjeia Friesen DK and AFE Palmer (eds) ‘Integratepipfoaches
to Higher Maize Productivity in the New MillenniunRroceedings of the Seventh Eastern and SoutheioaAf
Regional (Maize Conference, Nairobi, February 5-2001) pp. 31- 37; Heisey P.W. and others, ‘Ecowsnaf
Hybrid Maize Adoption’ in Morris L., (ed)Maize Seed Industries in Developing Countriesndon, UK and
Boulder; USA, Lynne RiennerPublisher1998) pp. 188-1

% Kenya Plant Health Inspectorate Service (KEPHIShnual Report and Financial Statements July 200@J
2009’ (KEPHIS 2010) p. 5; Kenya Seed Company, ‘Maiz(Kenya Seed Company 2010)
<http://www.kenyaseed.com/maize.htrrdccessed 15 April 2015

*"ibid, Kenya Seed Company
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The maize varieties suitable for medium to highitide areas (1500-2100m) with day
temperatures of up to 28 °C during the day and wight temperatures dropping to 8 °C are
H627, H626 and H625. They give high yields underipitation ranges of 800-1500nthThe
zones of medium altitude which fall between 100Q@760m of altitude require the H513, H515
and H516 maize varieties. These varieties are camymmanted in coffee growing belts, with

rainfall of 750-1000mm, where they mature in faufive months”’

As for the transitional zone lying at altitudes1®00-1700m with temperatures of 12°C to 30°C;
and with rainfall of 2000-1800 mm, the recommendeize varieties are H624 and H623. They
are highly prolific, short, green-stemmed matunimd 50 days from planting to yield huge thick
cobs and large dent kernéf8.The low land agro-ecozones of altitudes of 0-126prevalent at
the coastal region, on their part, are adaptedegd’twani Hybrids, PH1 and PH4, developed and
released in 1987. These varieties are fairly slesistant to logging, more tolerant to moisture
stress and most leaf and ear diseases. They angy lgpbductive and have good husk cover

which reduces crop loss due to birds and weedths'**

The Katumani Composite (KCB) is a short and fastwgng open-pollinated variety and
produces short cobs. This variety is drought esgppbeing adapted to dry land transitional
agro-ecozones of altitudes of 500-1000 m. It matwveéhin 90-120 days. It performs well in
altitudes of 500-1000m with rainfall of 50-500 ntfiThe dryland mid- altitude agro-ecozones

which experience short rains (about 350 mm) ar@tadato Dryland Composite 1 (DLC1) and

%8 ibid
% ibid
100hig
10 ihid
192ihid
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Dry land Hybrid 1 (DHO1). These are open-pollinatedieties suitable in semi-arid regions of
altitude of 1000-1900m. They mature within threddor months and can produce 14 bags per

acre. They are short, uniform and tolerant to reastdisease’s>

3.4 CONCLUSION

Maize has two distinct reproductive characteristitsch, together with wind pollination, make
it suitable for maximum cross-pollination. It isthca monoeciod8*and protandrodf’ plant.

To produce hybrid seed, reception of pollen is aled by mechanical emasculation or genetic
methods. Because of unwarranted wind pollinatiomclvloccurs naturally in the farm, yields
from maize may suffer segregation. Recycling swedds may lead to a decline in yield of the
progeny of F1 generation. Thus, to realize fullgpdial of maize hybrids, farmers need to plant

fresh seed in every planting season.

Maize being a key food crop and an important soafégacome and employment for majority of
rural farm households, Kenya's food security and tielfare of its farming population is
strongly linked to the increase in the national zegiroduction. Owing to limited availability of
arable land, there is no doubt that increases i@aenaelds can only be achieved by the use of
modern technologies, in particular by the use girowed maize varieties such as maize hybrids.
To complement government and public private sestaeontribution to development of new
maize varieties in Kenya, every effort ought tou# in place to encourage the use of maize

hybrids among resource poor farmers in marginasarand key factors affecting the adoption of

103 ;i
ibid
194 Having both the male and female reproductive csistems
195 A hermaphrodite plant/flower having the male refuctive organs come to maturity before the female
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hybrid seeds by farmers country wide addressethidiregard, maize sector policy interventions
should,inter alia, be designated to: facilitate and broaden smalbrsl access to insurance and
financial services for maize productidff strengthen extension services especially in areas
where lack of awareness /knowledge is cited amdraince to adoption; encourage participatory
breeding to develop varieties adapted to local itmmd and acceptable to the farmers; liberalize
the seed market; and to enhance the effectiverid6BRPHIS as a regulatory body to ensure that

only quality maize varieties are released intorttagket.

Finally, the use of maize hybrids by all maize farmoffers a great potential in terms of
economic development and food security. Framewarkditions ought to offer favorable
environment for the adoption of the hybrids. Chadles of increasing the adoption rates for all
may be met through combined and concerted effdrill stakeholders: farmers, researchers,
extension agents, policy makers, seed companidsmanketers. Partnership and cooperation of
all stakeholders in the complex process from maimeding to production and marketing is
desirable. Meanwhile, the information displayedvglas appositive trend meant to cater for all
types of agro-ecological zones: there is an upwarmd in the number of registrations of maize
varieties being received by KEPHIS. The implicatiberefore is that the number of protected

maize seed variety increases yearly.

1% The World BankWorld Development Report 2008: Agriculture for Depenent(Washington, D.C., 2007) p.
143-145
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CHAPTER FOUR

THE ECONOMIC IMPLICATIONS OF PVP: THE CASE

OF MAIZE IN KENYA

4.0 INTRODUCTION

In Kenya, the legal rules for determining whethenraventor is entitled to a patent are presently
enforced in the first instance by the Kenya IndabktProperty Institute, Patent Department,
throughex parteexamination of patent applications. Plant varigtgtection, being genusof

patents protection, is subject to simiex parteexamination like any other innovation. The
successful application accords the applicant/breadgant of breeders’ rights for 20 years from
the date of application by the Plant Breeders’ Rig@ommittee established pursuant to

Regulation 3 of the Seeds and Plant Varieties (Bageder's Rights) Regulations, 1994.

Arising from breeders’ rights are farmers’ rightsthwregard to the new maize varieties. In
Kenya, a number of known new maize variety breedectude: Western Seed Company,
Pioneer Hi-breed, Kenya Seed Company, KARI, PANARECompany, KARI, KARI Embu,
AgriSeed, MONSANTO, FICA Seed, Longrotech LimiteddARI Kakamega, OCD, KARI

Kitale, NARO, and KARI/KSCO. It is imperative to t®that between 1964 and 1989 when the

197 The Committee comprises the Director of AgricidtChairman); the Director, Kenya Agricultural Rexsgh
Institute; the Director, KIPI; the General Manageiorticultural Development Authority; the DirectoKenya
Forestry Research Institute; the Director, NatioBakd Quality Control Service; one representatioenfseed
merchants; and on representative of plant breed@es Committee may co-op at most three membergsepting
various interest groups.
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first 15 maize varieties were released into theketait took the combined and concerted efforts
of the Kenya Agricultural Research Institute anchte Seed Company to jointly research on

maize varieties.

The new maize variety breeders have protected tagieties under H500-series, H600-series,
PH-series, DH-series, D-series, DLC-series, CCMTK&B, SC-series, KH 600-series, KSTP-
series, PAN-series, FS-series, Monsanto, WH-sdrtmsgrotech, KSH-series, DHC-series, WS-
series, KK SYN-series, EMB, Ua Kayongo, Punda MiR&B-series, EVO, KEMBU, and KS-
series. Accordingly, questions may arise as to éhenomic implications of plant variety
protection. This Chapter takes an in depth viewhef economic implications of maize variety

breeders subject themselves and the new maizdigarie by so protecting the varieties.

4.1 ECONOMICS OF PLANT VARIETIES PROTECTION

Plant breeders’ rights are a kin to patents infthlewing manner. Whereas a patent must meet
the conditions of novelty, inventive step and irtdasapplication'®® a new plant variety® may
only be registered upon meeting the conditions amfefty;**° distinctness** uniformity;**? and
stability*? 1t is to be noted that distinctiveness and uniftynfor plant varieties go hand in

hand with patents’ inventive step as stabilitygtant varieties accord to industrial application in

patents. These similarities aside, both rightganéectable for a period of 20 years from the date

18 TRIPS, Article 27 (1)

199 African Model Legislation for the Protection oftiRights of Local Communities, Farmers and Breeders for
the Regulation of Access to Biological Resourcaticke 29

1oypQV, section 6

Libid, section 7

12ihid, section 8

3 ibid, section 9
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of application thereof*In order to adequately discuss the economics oftplarieties

protection, it is desirable to first put the bresdand farmers rights in perspective.

4.1.1 PATENTSVIS-A-VIS INNOVATION AND INVESTMENT

4.1.1.1 INTRODUCTION

The effectiveness of patent system in fosteringwation and investment is best assessed upon
the basis of a microeconomic reasoning. Knowledgeerating activities continue to face
generic problem of appropriability due to exterti@di, indivisibilities and uncertainty, being the
three sources of market failure. As a result, wegi@ublic responses systems, in particular
patents as legal protection of intellectual propedre vital in addressing the appropriability

problem.

Although this study deals witbui generisprotection of plant varieties, the view introdudad
patentsvis-a-visinnovation finds a connected relevance for theaeadbat improvement of the
existing plant varieties is a product of innovatidihus, a correlation may be drawn betwsen
generisprotection of plant varietiegs-a-visinnovation to mitigate for any market failuresttha

may arise thereof.

114 seeds and Plants Varieties Act, Chapter 326, lafi&enya, section 19; UPOV, Article 19; TRIPS, Al 33;
African Model Legislation for the Protection of tRéghts of Local Communities, Farmers and Breedwnd,for the
Regulation of Access to Biological Resources, Agtit3
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4.1.1.2 SOURCES OF MARKET FAILURE IN THE PRODUCTION OF
INTELLECTUAL PROPERTY

Maize variety as a product of plant breeding isrdellectual property which requires patenting
to protect the breeders’ rights. Thus, plant bmegdas an intellectual activity generates
information or knowledge. This information/knowledgas a public good is exposed to
externalities. In the process of plant breederslypecing quality maize varieties for large scale
farming, alongside, many externalities are alscegaied. These externalities may be responsible
for market failure meaning that unless the infoiorats adequately protected, incentives for

innovation may dwindle leading to reduced investii&h

Although the general conviction is that innovati@ads to incentives which lead to further
investment to recoup greater economic rewardsgetiehowever a likelihood that generated
information such as quality maize variety may leéadharket failure due to its nature as a public
good. This is so because public goods, especialbwiedge and information such as created
through plant breeding, are characterized by “neahmess” in consumption; i.e. the
consumption of the knowledge in the maize varigtyohe farmer would not prevent (rival) its
consumption by another farmer. In a nut shell,nttzéze variety as a public good is considered a
non-rival since for any given level of its prodwctj the marginal cost of providing it to an

additional consumer would be z€r8.

15 Anand, B. and Geletovic, A., ‘How Markets can RaitProperty Rights’ (December 2004) Harvard Bussine
Review 73-99

116 Bellafame, P., ‘Patents and Incentives to Innavatene Theoretical and Empirical Economic Evider{@606)
13 (2) Journal of the European Ethics Network 267

ShikoliAprinahMagarinah, Reg. No. G62/68127/ 2013 Page 55 of 91



The non-rivalness of the knowledge in quality maraeiety imports its non-exclusiveness as a
breeder stands in no position to exclude a const@ianerer from consuming the knowledge and
information thereat. This state of affairs therefoequires that a public mechanism be inputted

to protect the breeder’ rights in the knowledgedeepatent protection of the maize variety.

On its part, indivisibility, as a source of failureintellectual property markets, may be explained
from the view that creation of new knowledge annmation, such as a quality maize variety,
involves large fixed set-up costs. This has thempidl of cutting off further innovations leading
to monopoly which may not be healthy for investmighThis situation may be mitigated by a
protection system which therefore opens up a leefgayfurther innovation and investment.
Patents not only ensure total disclosure, but @ faxed in time to allow further research and
development at the expiry of the patent period.fésuncertainty as a source of failure of
intellectual property markets, the view held istthiee any other intellectual property right, the
breeding of plants involves two distinct aspectsuntertainty. Like any other research and
development venture, plant breeding leading to ityuahaize variety is faced with both
technological uncertainty and commercial uncerjailiVhereas technological uncertainty is in
respect of how to make new things and how to mahkentwork, commercial uncertainty refers
to how to make new inventions adopted by consur@i&hat these two aspects of uncertainty
boil down to is that decisions to produce or investintellectual property such as the
development of quality maize variety as of necgds# intertwined with decisions to bear risks

thereof.

17ibid, p. 269
"8ipid, p. 270
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4.1.1.3 MITIGATING MARKET FAILURE IN INTELLECTUAL P ROPERTY

Although there are several ways of mitigating therket failure in the production of intellectual
property generally, with regard to plant breeditigs study will concern itself with only patent
protection. Patent is a means by which knowledgexidudable by legal means so that the
knowledge holder has ample time to recoup his emindenefits from his invention at the
exclusion of others. In this regard, patents mayibwed as necessary incentive for invention.
The exclusivity created by patents may be countedytwctive to invention and development due

to the resulting monopoly.

To balance this, the wisdom in patents law is tkied of a time limit for the exclusivity period.

Thus, once the time limit expires, the good fallthu public domain enabling all users to access
it for free. This dual approach responsive natdrpatents is a necessary tool in achieving the
objectives of dynamic efficiency considerationswhtm provide the right incentives to create
and innovate) and static efficiency consideratifimsv to promote the diffusion and use of the

results of creation and innovatioHy.

4.1.1.4 CONCLUSION

Patent systems are heavily influenced by bothtaiéin law and economics perspective. These
law and economics approaches generally operate essure that the patent system is a useful
tool for achieving some particular goals. The iattion between law and economics with regard

to patents is such as to highlight the differerigyagoals the economic approaches advance and
the major areas of significant conflict in contemgrg policy debates about patents. The basic

theme is that enforcing patents as property rigtda improve the socially constructive

Mibid, p. 271
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coordination that facilitates the complex proceds commercializing innovation thereby
improving both access and competition. By contraggiding property treatment can facilitate
the socially destructive coordination among largay@grs engaging in the strategy of

anticompetitive collusion.

4.1.2 PLANT BREEDERS’ RIGHTS

In Kenya, plant breeders’ rights are granted upatassful application by the breeder, to the
Plant Breeders’ Rights Committee. The holder ohplareeder’s rights in a plant variety shall
have the exclusive right to do, and to permit cthty do, the following: production or
reproduction; conditioning for the purpose of prgg@on; offering for sale; selling or other
marketing; exporting; importing, or stocking foryanf the purpose set out in the foregoing
paragraphs; and to sue for any infringement ofridjiets *2° During the period of protection, the
breeders’ rights holder shall be under obligatiorensure sustenance of the variety by making
the relevant returns to KEPHIS on reproductive matevhich is capable of producing the
variety to which the rights relate with the morpbgital and physiological and other

characteristics taken into account when the riglete granted in respect of the variéty.

Plant breeders’ rights fall into exhaustion andlsiat extend to acts concerning any material of
the protected variety which has been sold or ottsermarketed by the breeder, among otfférs.
The rights are also subject to exceptions and sloalextend to acts done privately and for non-

commercial purposes; acts done for experimentgbquas; and acts done for the purpose of

125eeds and Plants Varieties Act, Chapter 326, Lawkenya, section 20; African Model Legislation ftre
Protection of the Rights of Local Communities, Farsnand Breeders, and for the Regulation of Acdtess
Biological Resources, Article 30; UPQV, Article 14.

2Lihid, section 22

?2UPoV, Article 16
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breeding other varietié$® The African Model LaW* extends the exceptions subject to farmers’

rights.

4.1.2.1 PLANT BREEDERS’ RIGHTS VIS-A-VIS PATENTS VIS-A-VIS SUI GENERIS
Article 27 (3) (b) of the TRIPs Agreement althougkcludes ‘from patentability plants and
animals other than micro-organisms, and essentimiipgical processes for the production of
plants or animals other than non-biological androilmological processes,’” provides three
options for the protection of plant varieties.

In this respect, the Article further provides:

‘However, Members shall provide for the protectmnplant varieties either by patents,

or by an effectivesui generisystem or [special system] or by any combinatianebf.’
Thus, whereas plant variety protection through URA®throughsui generissystem in line with
the provision of TRIPs, this study adopts the vieken by Sihanya to the effect that what
constitutes “effective” remains unclear under Aei27 (3) (b) of TRIP$? This, therefore, has
the potential of lending diverse interpretations‘effective,” and hence a lee way for African
States, and Kenya in particular, to decide forlfitadnat would constitute an “effective” sui

generissystem for the protection of new maize variety.

In deciding for itself the “effective’sui generissystem for the protection of maize varieties,

Kenya would nonetheless inform itself of the nemgut in place a system that meets certkin

*®ipid, Article 15

124ihid 117, African Model Law, Article 31

125 Ben Sihanya, ‘Plant Breeder’s Rights in Kenya: rqmpiate IP for Biodiversity and Biotechnology’ (P) East
African Law Journal 1, 75 - 76

ShikoliAprinahMagarinah, Reg. No. G62/68127/ 2013 Page 59 of 91



minims requirements to enhance the protection of breedégtes?® In sum, in view of the
stringent conditionalities imbedded in patent pcotn, countries rich in plant biodiversity, such
as Kenya, often opt to develop their own “effectiv&i generissystem of plant variety

protection that suits their needs and circumstances

4.1.3 FARMERS’ RIGHTS

Although the Seeds and Plants Varieties Act and VURID not provide for farmers’ rights
Kenya, as a party state to the African Model Lasvsubject to the provisions thereof. More so,
this regional instrument forms part of the Laws Kdnya pursuant to Article 2(6) of the

Constitution of Kenya 2010.

One of the African Model Law’s objectives is to ogoize, protect and support the inalienable
rights of local communitiesncluding farming communitie®ver their biological resources,

knowledge and technologies. In particular, farmeghts are recognized as stemming from the
enormous contributions they have made and contmueake in the conservation, development
and sustainable use of plant genetic resourcesctmatitute the basis of breeding for food and
agriculture production. Significantly, the ModelW.grovides that in so recognizing farmers,

they shall have the impetus to continue propagatesirable plant genés’

Farmers’ Rights take cognizance of gender equity @clude,inter alia, the right to: the

protection of their traditional knowledge relevaatplant and animal genetic resources; obtain

1265 Bala Ravi, ‘Effectiveness of Indian sui gendsim on plant variety protection and the potent@lattract
investment in crop improvement (2004) 9 JPR 533, &glquoted in Ben Sihanya, ‘Plant Breeder’s Right&enya:
Appropriate IP for Biodiversity and Biotechnolog015) East African Law Journal 1, 75 - 76

127 African Model Law (n 117), Article 24
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an equitable share of benefits arising from the afsglant and animal genetic resources; save,
use, exchange and sell farm-saved seed/propagataterial of farmers’ varieties; use a new
breeders’ variety protected under this law to dewelarmers’ varieties, including material

obtained from gene banks or plant genetic resoceogers; and collectively save, use, multiply

and process farm-saved seed of protected varigfies.

4.1.4 THE ECONOMIC IMPLICATION OF MAIZE BREEDERS' R IGHTS

4.1.4.1 INTRODUCTION

Intellectual property rights (IPRs) are generalpnsidered an efficient institution to stimulate
innovation. Strong IPRs should provide incentives ifinovation and expand investment and
technology flows to developing countries. Maizeddlieg industry which is developing day by
day is subject to different types of IP protectidRRs are meant to support research and
development, firms and public bodies such as KERHVSIved in breeding should be the first

actors to perceive their impacts.

4.1.4.2 INCREASE IN INVESTMENTS
Various research conducted by different fitifi$or the purpose of investigating increases in the
research expenditures on non-hybrid crops afteretitectment of the PVP Act revealed that

there was a moderate increase in investment irerdifit crops. Various firms found it

*%ipid, Article 26

129 ntellectual property rights and their impactsieveloping countries: An Empirical Analysis of MaiBreeding
in Mexico<http://diw.de> accessed 23April 2015

130 5ych as Perrin, Hunings and Inhen (1983)
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economical to invest in maize and other crops duié protection provided by the PVP Att.

This trend was found to be similar for other plaatieties such as soybean varieties.

In the international context, an analysis of théadan grants of PVP certificates in a cross-
section of 13 developed countries observed ovesrmg of nine years suggested that stronger
IPRs increase research and development. Hence, rtiight be a positive effect of strengthening
protection in countries with weaker IPRs in P¥PEssentially, farmers’ privilege does not
decrease but increases the incentives to investiewelopment of new varieties or their
improvements. Thus, there is strong evidence orhyipethesis that the PVP Act has a positive

effect on the economy.

The transformations noted in the maize breedertbssuggest that agriculture has affirmed its
centrality to the Kenyan economy. Agriculture rensaihe dominant engine of growth due to the
fact that the sector employs some 70% of the laldotoze, generates 60% of the foreign
exchange, and provides 75% of the raw materialsiridustry and 45% of governmental

revenues. The strong ripple effect the sector laalsatross the Kenyan economy is exemplified

in the fact that the sector has had a 1.64 mutigffect in the economy-

131 Moschini, G., and Yerokhin, O., ‘The Economic Intiee to Innovate in Plants: Patents and Plant dzes
Rights’ in J.P. Kesan, edAgricultural Biotechnology and Intellectual Propgrt Seeds of ChangeCAB
International, 2007 (pp.190-203Wwww.Card.iastate.eduaccessed 4 May 2015

133bid (n 132)

133 \Walter Odhiambo and Hezron O. Nyangito, ‘Measurimgl Analysing Agricultural Productivity in Kenya:
Review of Approaches’ (Discussion Paper No. 26,dBctive Sector Division Kenya Institute for Pubkolicy
Research and Analysis KIPPRA, January 2003) p.7
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4.1.5 ECONOMIC IMPACT OF MAIZE FARMERS’ RIGHTS

4.1.5.1 INTRODUCTION

Economic analysis of IPRS is utilitarian, askingettter the benefits of any system outweigh its
costs, both in static and dynamic terms. The agdted benefits and costs depend on
characteristics of markets, products, and sociglitutions. There are two central economic

objectives of any system of intellectual propentgtpction.

The first is to promote investments in knowledgeation and business innovation by
establishing exclusive rights to use and sell nesdyeloped technologies, goods, and services.
Absent such rights, economically valuable informaticould be appropriated without
compensation by competitive rivals. Firms wouldléss willing to incur the costs of investing
in research and commercialization activities. ¢or@mic terms, weak IPRS create a negative
dynamic externality. They fail to overcome the lpemms of uncertainty in research and
development and risks in competitive appropriattbat are inherent in private markets for

information3*

The second goal is to promote widespread disseimmat new knowledge by encouraging (or
requiring) rights holders to place their inventi@r=l ideas on the market. Information is a form
of public good in that it is inherently non-rivat@d moreover, developers may find it difficult to
exclude others from using it. In economic terms gocially efficient to provide wide access to

new technologies and products, once they are deeé|oat marginal production costs. Such

134 Evanson, R. E. and Westphal L. E. ‘Technologicha@je and Technology Strategy’ in J. Behrman ani.T.
Srinivasan (edshlandbook of Development Economics, Volum@Alihsterdam, Elsevier Science, B.V, 1995)
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costs could be quite low for they may entail simpbpying a blueprint or making another copy

of a compact disk or video.

4.1.5.2 POSITIVE IMPACTS OF MAIZE FARMERS’ RIGHTS O N ECONOMIC
DEVELOPMENT

Economists recognize several channels through hwHiRRS could stimulate economic
development and growth. These processes are emendent and it is appropriate to adopt a

comprehensive view of the incentives associateld intellectual property protection.

Intellectual property rights could play a signifitarole in encouraging innovation, product
development, and technical change. Maize farnraghts therefore play an important role in
ensuring growth in innovation, and product changkictv is crucial for the economic
development of the country. Developing countrieshsas Kenya tend to have IPRS systems that
favor information diffusion through low-cost imitanh of foreign products which may impact on

the economic growth.

It is widely recognized by economists that impasftsgoods and services could transfer and
diffuse technology. Imports of capital goods amtthhical inputs could directly reduce
production costs and raise productivity which ioddor the economy. The extent of this
benefit would depend on the technological conteningports, suggesting that close trade
linkages with innovative developed economies cardender considerable productivity gains

through trade flows.
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Conclusively, it is possible to conclude that theersgth of IPRS and the ability to enforce
contracts should have important effects on decssioyn multinational firms on where to invest
and whether to transfer advanced technologies. ihhtself impacts positively to the growth of

the economy.

4.1.5.3 NEGATIVE IMPACT OF IPRS ON THE ECONOMY

While strengthening IPRS bears potential for entmngrowth and development in the proper
circumstances, it might also raise difficult ecomomand social costs. Indeed, developing
economies could experience net welfare lossesdnstiort run because many of the costs of
protection could emerge earlier than the dynamioebes discussed above. This situation

explains why it is often difficult to organize imésts in favor of reform in developing countries.

Another major concern is the potential for IPRSwpport monopoly pricing. The provision of
product patents in pharmaceuticals, agriculturanticals, and biotechnology, along with plant
breeders’ rights, should confer greater market pawerights holders. Such firms might then
reduce sales to establish monopolistic prices ig keedical therapies and industrial and
agricultural inputs. There is evidence that paegénerate considerably higher prices for
protected drugs than for copied and generic dttRgBhus, with reference to protection of maize
varieties in Kenya, the maize farmers’ rights intphe Kenyan economy both positively and

negatively.

135 | anjouw, Jean O., ‘The Introduction of PharmaamltProduct Patents in India: Heartless Exploitaiid the
poor and Suffering?’ (NBER Working Paper 6366, badl Bureau of Economic Research, Cambridge, Mass,
1997); Maskus Keith E., ‘The Role of Intellectuabperty Rights in Encouraging Foreign Direct Invesht and
Technology Transfer’ (1998) Duke Journal of Compigeaand Internationdlaw 109, 109-61
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4.2 CONCLUSION

During its 50 years of development and applicatidRQOV’s PVP system has proven effective in
encouraging the creation of new varieties of plaatsl in introducing those varieties into
agricultural and horticultural practice for the b&hof society. In conjunction with UPQV, the
enactment of the Seeds and Plants Varieties Acpteh 326, Laws of Kenya has demonstrated
that plant variety protection, especially the pctitn of maize varieties in Kenya, has
significantly contributed to further innovation amyestment in maize breeding; more and better
maize varieties for farmers and growers; increasedme for farmers from enhanced maize
yields due to improved maize varieties; rural ermgplent and economic development; and

development of international markets.

A number of seed companies are operating in Kemyhlave developed and released seed
varieties that favor various regions in the counttyis recognized that the seed companies’
research accomplishments have helped to stemausayutbreaks of pests and diseases prone to
maize farming since 1964. Remarkable success sas ahieved with the development of
Strigaresistant varieties that suppress the weeds, #mel pest-resistant varieties that were

released into endemic areas of Kenya.

Early, intermediate, and late maturing varietiegehbeen developed with yields up to twice as
much as traditional varieties. Early maturing vike® have enabled maize production to expand
into new areas where the short rainy season haersely affected maize cultivation in the past.
These scientific breeding efforts by the seed caongsahave certainly helped realize increased

maize production.
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CHAPTER FIVE

CONCLUSION AND RECOMMENDATIONS

5.0 CONCLUSION AND RECOMMENDATIONS

5.1 CONCLUSION

5.1.1 THE ROLE OF AGRICULTURE IN KENYA

It is estimated that Kenya has a total land are&826 million hectares of which only 11.6
million hectares (20 per cent) receive adequatdakifor rain-fed agriculture. The rest is arid or
semi-arid. Out of these 11.6 million hectares ohlwillion are used for agricultural production.
The agricultural sector contributes 26% of Keny@i®ss Domestic Product (GDP) directly and
60% of export earnings. This supports the estimptggulation of about 45 million people who

majorly (about 80%) live in the rural areas andwdeg their livelihood largely from agriculture.

It is apparent that for Kenya to adequately meetdtier increasing challenges of population
growth vis-a-vis diminished land capable of sustajnrain-fed agriculture, it must not only
focus on intensive utilization of high potentiahthand the sustainable use of arid and semi-arid
areas (ASAL), it must as of necessity, enhancefatsis on the adoption of appropriate
technological packages including improved varietied quality planting materials for all agro-

ecological zones.
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The diverse agro-climatic conditions that exisianya have necessitated the production of a
wide range of crops generally and maize varieteparticular, from tropical, sub-tropical and
temperate varieties. In tandem with this, the eounoreforms regime in the country is
conducive to domestic and foreign investment. Tiais encouraged investment by both local and
foreign investors in the wider economic sector; anglant variety breeding in particular which
has been enhanced by the imposition of plant bree@mnd farmers’ rights through local
legislation. The enactment of the Seeds and Plamiettes Act which provides for the plant
breeders’ rights and farmers’ rights systems hasowaged breeding of new varieties,

introduction of foreign varieties and improvemehvarious quality aspects in new varieties.

Maize is not only a key food crop but an importaatirce of income and employment for the
majority of rural farm households in Kenya. Thugnga’s food security and the welfare of its
farming population are strongly linked to the irage in the national maize production.
Increasing yields in maize is dependent on suitgholf different maize varieties for different

eco-agro zones scattered all over the country.eModution of improved varieties of maize such
as hybrids is achievable only by the use of modechnology. Looked at from the flip side, the
potential of maize hybrids in Kenya actually liesanhancing productivity and sustaining and

improving food security.

The improved maize varieties require intellectuaperty rights protection so as to encourage
both breeders and farmers. The intellectual prgpeghts protection for maize varieties is
secured through either utility patents or protectertificates under the Seeds and Plants

Varieties Act, Chapter 326, Laws of Kenya. A cruddference between these two modes of
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protection would concern the so-called researcimgten. Whereas Seeds and Plants Varieties
Act, Chapter 326, Laws of Kenya certificates all@search exemption, patents do not.
However, due to the sequential and cumulative matdrinnovation in plant breeding, the
economic implications of research exemption araligafully understood. Although studies
conducted in the United States of America sugdest riesearch exemption inevitably weakens
theex anteincentive for private firms to innovate, in Kenyegetgeneral observation is that many
private firms have come up to engage in plant bnggdespecially maize breeding. The result

has been ten folds of different maize varietietasle for various eco-agro zones in the country.

5.1.2 SEED INDUSTRY DEVELOPMENT IN KENYA

Development of the Kenyan seed industry startetiénearly 28century and was supported by

research on food, industrial and export crops, Wisigpplied seeds and planting material. The
commercial seed sector started with the establishmithe Kenya Seed Company (KSC) in

1956 in Kitale to produce pasture seed for the rdalosettlers. KSC continued to play a

predominant role until the industry was fully libézed in 1996. The result has been the rising
number of registered companies in plant breedirfgchvcurrently stands at over 98, largely

dealing in cereals: maize, wheat, barley, oaticaie and sorghum; and oil crops: rapeseed,
sunflower, pulses, vegetables, pasture seeds, atirécultural seeds and Irish potatoes. The
increase in the number of registered seed compamitsstimony to the value given to seed-

guality matters and to the importance of improvemeagricultural production.

The seed companies operate a chain of agents,gambsaand seed stockists who distribute their

seeds throughout Kenya. However, some planting natteand seeds are distributed through
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non-commercial channels. For example, farm-saved aad farmer-to-farmer exchange may be
used by small-scale farmers. Various non-governaterganizations (NGOs) and community

based organizations (CBOSs) play an important mokhe distribution of non-commercial seed.

5.1.3 INSTITUTIONS INVOLVED IN VARIETY DEVELOPMENT AND THE SEED
INDUSTRY

The Ministry of Agriculture has the major resporngip for creating and promoting an enabling
environment for the players in the seed industrgugh development of effective policies and
strategies. It plays an important role in facilitgtresearch, providing advisory and information
services, undertaking review of policies and regulaframework, and ensuring sanitary and

phyto-sanitary measures.

Previously, plant variety development in Kenya vaasie mainly by the Kenya Agricultural

Research Institute (KARI) for food crops, horticulil crops, industrial crops, pasture and fodder
crops; the Kenya Forestry Research Institute (KER® tree-seed development; the Coffee
Research Foundation (CRF); the Pyrethrum Boardesfyid (PBK); the Kenya Sugar Research
Foundation (KESREF); the Tea Research Foundatioiesfya (TRFK); universities; seed

companies and the International Agricultural RedeaCenters (IARCs). Rose breeders have
organized themselves into the Kenya Breeders Gragh represents about 13 international

breeders, for development and propagation of roses.

The Kenya Plant Health Inspectorate Service (KERPHN&s established in 1996 to provide

effective service delivery to the seed industrg. ftandate includes, plant variety evaluation,
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release and registration; plant variety protectieegd -certification; plant protection and
development and implementation of seed standasdsyedl as implementation of the national

policy on introduction and use of genetically maatifplant species in Kenya.

Under the Seeds and Plant Varieties Act, cropsreovender the Second Schedule, such as
maize crop, must undergo compulsory certificatiorbé eligible for marketing as seed. Such
crop varieties must be tested under the Nationafofeance Trials for their Value for
Cultivation and Use before they are released fammercialization. During the test the varieties
must prove that they perform better than the exgstiarieties on the market. In other words, they
are new and improved varieties. Upon release, thaseties are entered onto the National Crop

Variety List, which includes all officially releadevarieties to be in commerce.

5.1.4 PLANT VARIETY PROTECTION IN KENYA

The provisions for the protection of new plant eids are contained in the Seeds and Plant
Varieties Act of 1972, which became operationall®v5. The Act was revised in 1991 and
amended in 2012. The regulations to guide the imptdgation of PVP service was gazetted in
1994 and the plant variety protection schemes phbtl in 1997. Kenya acceded to the 1978 Act
of the UPOV Convention on May13, 1999. A revisedfdof the legislation, which recognizes

emerging national and global developments in tleel sedustry, has been done.

Kenya grants plant breeders’ rights (PBRs) fop&ht genera and species, other than algae and

bacteria. Through the Seeds and Plant Varieties Kehya has articulated the principle of

ShikoliAprinahMagarinah, Reg. No. G62/68127/ 2013 Page 71 of 91



national treatment, which allows nationals of otB&te members of UPQOV to be treated in the
same way as Kenyan nationals, as far as planttygmetection is concerned.

The Act also provides for an interim protectionaitow an applicant to request a protective
direction (interim protection) when applying forapt variety protection. An applicant with a
protective direction in force enjoys similar rigtas if the right had been granted. The protective
direction ceases when a decision on whether thikcapipn for the grant of plant breeders’ rights

is accepted or refused is made, or at such eérfieras is provided under the law.

Plant breeders’ rights enforcement is the respdigibf the owner of the rights. However, the
law provides for the plant breeder whose rightsirirenged to seek redress in the courts of law
by means of damages, injunction, account or otlsrwlhe Act also provides for a Plant and
Seed Tribunal to determine any disputes arisingnfigant variety protection. Additionally,
KEPHIS, being the designated Authority for phytoitay, seed certification and PVP matters,
has the added advantage of helping the enforcemiemiant breeders’ rights through the

licensing and certification process.

5.2 RECOMMENDATIONS AND WAY FORWARD

The role of plant variety protection in respondiogthe challenges of a changing world is to
provide a legal framework and system of implemémtathat encourages plant breeding. In
order to respond effectively to the challenges @hanging world, there is an urgent need to
provide an enabling framework that encourages iefgain all its forms, and maize breeding in
particular. This requires an appropriate legal gamrk for an effective implementation of

maize varieties protection.
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There is need to intensify technology transferhe tlevelopment of breeding of new maize
varieties. Modern technology on genetic engineermgnagement of bio-safety, entomology
laboratories, and insect bioassays is of essenttee rmlevelopment of useful maize varieties.
Where new technology is being developed and dissaeu, communication is important for

education and creating public awareness. Consildeedtort has to be given to creating dialogue
and raising public awareness about biotechnologyemeral and on protection of maize varieties
in particular. This can be attained through stakddromeetings; print materials to inform diverse
audiences about maize varieties protection; maseties protection website; establishment of
good media relations, including having journaliptsticipate in workshops with breeders and

farmers.
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