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CHAPTER ONE
IHTPODUCTIGM

The i t l e  of the Dissertation top i c is :

A LEGAL A D POLITICAL ANALYSIS OF A TICLT* T U (? )  OF THE O.A.U. CHA TUR

NON-INTERFERENCE IN THElINTERNAl AFFAIRS OF STATES.

As the t i t l e  c le  i:y sugge . ts, the rain task o f the essay w il l  be 

to analyse c r it ic a l ly  a r t ic le  111(2) o f t. e O.A.U* d a r te r *  The central 

concern o f the w riter in the coarse o f  this analysis w i l l  be to investigate 

whether or not the provision is  functional or dysfunctional v is -a -v is  the 

aims and purposes o f the Organisation (as enshrined in the charter).

Perhaps o e may wonder as to whfc such as attention is devoted to 

o ,ly a r t ic le  111(2) o f the charter. The fa c t that this a r t ic le  is  crju c ia l 

to the functioning o f the organisatio- cannot be ofer-emphasisid. The 

ope ing c] ntfe-R of a r t ic le  111 says:

"The member states, in pursuit o f the purposes stated in a r t ic le  11 

solemnly affirm  a^d declare their adhe e ice to the follow ing p rA ip les  • 

I t  is  c lear from th is that reliance is  to «  placed upon this art c le , 

in ter a lia ,  for the fu ll  fulfimeut and rea lization  o f the purposes of 

the Charter as stipulated in a rtic le  11. This, ipso facto, underscores 

the crucia l aspect o f t. e a r t ic le . Speaking about non-interference in i  ter- 

national law Stowell echoed the above fee lin gs when he said;

"non interferen e is  the most injportant rule of international law.

To deny i t  would be to re ove from i  ternational -law the salutary 

system of t e r r ito r ia l sovereignty and to depri/e the principle of tthe. 

independence o f states o f a l l  meafti g . "  ( l )

To the founding fathers o f tne organistion^ the imports ce o f on-ipterference 

was s ig n if ic a lly  underlined in their condemnation of subversion and 

p o lit ic a l assassinations. Presidint Hor hovet Boigny's speedhaat the 

Addis Ababa Conference bear ta c it testimony to th fis . He said:

f  ' M  4*"What we consider contrary to the s p ir it  o f unity that animates a l l  

o f us is  assassin tion or murder orga ised from abroad, or w ih  the 

ta c it  complicity or regime tl at does not enjoy the favour o f tne African

Notes

(1 ) E.C.Stowell: Inter .aionl law, a Restatement of Pri c ip les*
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states organising or e u c h  actions. I t  is  the duty o f our 

conference, in such cases, to define their com..om attitude: th is  m st 

e clear that a d without any possible ambiguity towar s t ese fa lse 

brothers, fo r  otlterwlse A frica  i l l  s lip , f a l l ,  plunge a d flounder 

in those revolutions which haVe for decades tor i certain countijes to 

pieces on the inati ition  o f a few fUigni i '  is men,mirsty fo r  ho ours, 

to the certa in  detrimen' o f the unfortu ate masses who tkua pursue 

their crimeless existencec in destitution which is  he inevitab le 

consequence o f s ch roJlp." ( 2)

President Boigny's speec^va^d ma*̂ y others as w e ll, was follwed as a 

corollary by an incl sion o f the a r t ic le  o f on-i iterfernce in the a ffa irs  

o f states which principle h^d  said, should be observed, as a master o f 

imperative necessity otherwise, as he put i t ,  A frica would s l ip ,  fa l l ,  

plunge and f l  ound er ir to  revolutions’ - the antithesis o f unity • In these 

words he summed up the importance o f the a r t ic le .

Having established the importance of the a tic le , we proceed to investigat«~ 

in the res t o f the essay, the way tr.e atfticle operate^ I t  is  th is inve

stiga tion  that w il l  t e l l  us whether or not the a rtic le  has been functio a l.

Has liv ed  to the expectations o f the hopes o f the founding fathers and
/•

Africa? This is to  say, has the a rt ic le  been e ffe c tiv e  or in e ffe c tiv e  in 

playin i t ’ s role to protect and prevent A frica  from fa llin g  and slipping 

into revo lu tio  s that des r^i) unity? The worth of any law or principle or 

rather the yardstick of i t ' s  sucess is  t  e j  degree to which i t  u l f i ls  the 

in tentio  s the hopes or the goals o f i t 's  makers. In looXLn  ̂ at the a rtic le  

the w riter w ill  pay attention to the question whether or not the a rtic le  

has fu l f i l l e d  i t 's  *oals. The judgeme t t ^  such an issue can o ly  be 

meaningful i f  judged against t ie  background o f the aims a d pur poses of 

th£ charter. The charter says th it mem er states shall adhere to the principles 

in a r t ic le  111 in fu lfilm ent o f the purposes stipulated in a r t ic le  11. The 

two therftor^go hand in hand. This means therefore that an assessment o 

the perfoinance of a r t ic le  111 ( 2 ) can only be successful jf# a r t ic le  11 ( l )  

is  taken into account, a fte r  a l l ,  i t  may be said that a r t ic le  1 1 ( l )  sets 

t q, main goals o f the organisation which must be considered in an evaluation o f 

the performance o f the a r t ic le *  ( l )  ( f  3 )

Notes /Py* M v ^ rv  —
l  5 0  AS/GEM / iK/T/31,

M OvA pVvOvA  ̂t_ I. •  ̂ ft X ft
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The urposes o f the orga i*ation  as stipulated in a r t ic le  11(1) are;

(a ) To promote the unity and so lida rity  o f the African states;

(n) To flO-ordinate and intensify their co-operation and e ffo r ts  to  achieve

a better l i f e  fo r  the peo les o f A frica ;

(c )  Todefend their sovereignty, their t e r r ito r ia l a itegrity and i  dependence;

(d ) To eradicate a l l  forms o coloniolism :*r m A frica; and

(e )  To promote inter ationnl fco-o eration, having due regard tfc the charter 

o f the United Nations and the Universal Declaration o f liunan r i  hts.

In judging the role o f the a r t ic le , as a part of the analysis cer ain 

issues w i l l  have to be resolved to find whether rea lly  the a r t ic le  as at 

resent constituted can be able to meet the challengi g a d demanding tasks 

o f a r t ic le  11( l )  - q oted above. F irs t, the iss e v—hat in erference is 

<*11 about w 11 be investigated. We w il l  also investigate the qu etion  of as

to what e f fe c t  a lack Of d e fi ia^ior has on the see i^ad^ of the a rt ic le .

The issue* regarding what matters oconstitite  or f a l l  within domestic

ju risd iction  tw ill be explored along T%*t,h the question as owhat essentia lly

is  domestic ju risd iction . The a rt ic le  is  a out tnc*- in te r fe re  ice in the

internal a ffa irs  o f states hence the aoove issue has relevance to t  e

determine ion and resolution o f what domestic ju ris diction is .  I f  domestic

ju risd iction  is  not defined in the charter, then this uncertainty may have

negative e ffec ts  on the operation o f the a r t ic le  as v io la tors  o f the

said ari^c le  w ill always hide behind this uncertainty. This w ill be explored

further in he essay- The impart int question as to w a matters

n torPor'fl.ar'P the a ain. this uncertainty w il l  have adverse . ^
V#Q rlTVc N  W  •VkjcPv

consequences o i the o e r a t i  on yja nob be binj[inr. The Oi ence must be prescribed. 

The law must be clear as to what is  seeks to er, jsrce sk*- f*orbid, I t  can 

thus he seen at once, although, i t  w i l l  e c lear in the essay, t  at. i t  i t  

is  not d e f ie d  ( i . e .  interference and w a t  co stitutes i t )  th is 

otQS
3y performance o f the a r t ic le  is  meant 1 he way in wh^ch the a r t ic le  has bee’, 
applied by member states in seekin to fu l i l  the purposes se out in 
a r t ic le  11( l )  quoted above. Have the member - states s adhered to i t  ?
Has i t  been in e ffec tive  oiTOt?

. . y 3
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does not conl^Loute to the Effectiveness o f t V  a rt ic le .

Further, the writer w i l l  look at the question as to what the consequences 

o f a breach o f thufcare. Th4  ̂ question as to whether there ire any prescribed

consequences w ill  e investigated. For i f  there are ot prescribed can- a  \u

sequences tth rub L> ~ir said, does not ha e fiep le^al e f fe c t  a d Is ther-

fon ^s te r ii. The^se issuCs when explored . i l l  t e l l  us w et: er tv»e a rtic le

is  e ffe c t iv e  or not, whether i t  is  has done or is  do!oft whiti i t  should do

v is-av is  a r t ic le  l l ( l )  o f tVv? charter. At thfs juncture i t  become

necessary to look at the reas.^s why the a t i d e  is  ineffec ive  in orde '
t o t * # * *

o ha* e a flu ll picture o f the a rtic le  in an opera ic: i l  •perpedive.

F inally an anlysis o f the a r ic le  would be incomplete i f  no suggestion 

was mack as t o what can be done to re c t i y tAe weaknesses o f the art c le . 

I t  is  thoffifer deemed necessary to devote a a r l of the es iy to a 

discus sp n o f the solu tion* that* he w riter thinks may help tte  a rtic le  

out o f i t ’ s past, current and future d i f f ic u l f ies .

In th is  connection. I  intend to divide the es say into s ix  chapters. 

The f i r s t  chapter^in h istorica l iicrspoct i j c ;  the second td> an apprais 1 

of the charter in h is to r ica l pcrspec ive; ike third chapter w i l l  deal

with interference; he fourth with consequences othat fo llow  #i the event

oflof the brea ch; The f i f t h  w i l  be sp ec ific a lly  on the i*e

a r t ic le  1 1 1 ( 2) and last^by no means the lea s t, there w i l l  be the hâ  ter 

on the solutdjrr to the problems he a r t ic le  is  ex er'n 'ng.



CHAPTER TWO
THK CHARTER H  AN HISTORICAL PiERSACTIVE _

In order to understa d the roles a d weic sesses or the ir.a ecUve- 

ness o f the a r t ic le , pro <erly, a b r ie f a^prisal o f the experiences of

the organisation in h is to r ica l perspective is  requ isite* Hefore going 

i  to the his ory o f the orgx is  iticn perhaps i t  nny bo necssary fo r an

analysis o f the a r t ic le .

F irs t, a rtic le  11(2) is  a part o f the charter. To say that he 

history o f  the o r ig i  s o f the organisation that gave ilse  to charter

where in the a r ir le  is found is  re le^a .t to an anlysis of the a rtic le

is  not to o ff  he mirk. The whole a fter a l l  is  the sum c f the 'arts.

To understand the parts i t  is  also c necessary tfi understand the whole.

Secondl, , we have also said that the a r t ic le  is cru ic la l as fas as 

the proper functioning o f the organis t ic  s is  concerned. The roots of 

the a r t ic le  t ie  in the charter whose roots also l ie  in history. Logically 

i t  becomes necessa y to probe into the h istory i f  t  e organisation to 

? iin  a fu l le r  understandin ot the a r t ic le . This w ill  .e c lear when we

remember that nothing is  without what was.

i t  w i l l  be noted in passin g here that the a r t ic le  is  the

a$ struggle between two gro ps wh g.h w ill be mentioned la ter

in the chapter. One o f these groups eml^ed as the v ic to r , the other as 

t  e looser according to h is to rica l interpretation o f th ‘ s r tv lu ty ,

The article is  the liv in g  symbol o f the v ic to ry  of ore of the as well

as the liv in g  sym o l o the :y~of-defeat o f the ot er group. Tĥ s f

a parent dichotomy has had nega ive e ffec ts  on the applies ion o'* the charter 

For i f  the a rtic le  represented the in terests o o e gro p which were 

opposed b. the other group., then as long as this con flic t mibn-Ldotf-the 

charter would always be flouted. I t  is  the history o'* this con flic t that 

has a ffec ted  the e ffica cy  o f a r t ic le  1 H. that we oN turn o.

F irs t we w il l  look at Pan-Africanism. le t  me hasten lo  sta^e at 

tlds juncture that the charter owes i t 's  origins to the history of t  -e 

hilosophy o f Pan-Africanism. The h istory o f Pan-Africaiism
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dates as fa r  back as 1900 and perhaps even e a r lie r ,  I t  be^an to take 

roots out o f  the work c f  many notable figu res  lik e  Parous Garvey, Jtr 

3 w rd i.’i l c o t  h i; ( ’ on, vk.:.elj liayford mb many others. But perhajs the 

grea test contribution to the growth o f  the philosophy' o f  Pan-Africanisr. 

camo from Dubois. He is  h is to r ic a lly  reported to be the fa th er o f Pan- 

Africanism , His s in g le  most important achievement la y  in h is  e ffo r ts  in  

the convention o f the Manchester Conference in 1945 in  England. Posturing 

prominently in the agenda a t th is conference vac the g lobal problem o f 

imperialism . Members spoke voca lly  r.nd a rticu la te ly  about the imperative 

cardinal necessity and ob liga tion  o f  r id  ing the world and espec ia lly  

mother A fr ica  c f  th is  a f f l ic t io n .  The delegatee |>ac3cd a reso lu tion  that 

said?

"The delegates o f  the f i f t h  Pan-African Oongrecs b e lieve  in peace.

How could i t  be otherwise when fo r  centuries the A frican peoples heve 

been victim s o f  v io lence and slavery. Y et, i f  the western world is  

s t i l l  determined to ru le  mankind by fo rc e , then A fricans, as a la s t  reso rt, 

soiJBOii, may have to appeal to fo rce  in e f fe c t  to achieve f r e  dom, even i f

fo rce  destroys them and the world, We are determined to be f r e e ............

we demand fo r  Black A fr ica  autonomy and independence; so fa r  ana no 

fu rther that i t  is  possib le in th is one world fo r  groups and peoples to 

ru le  themselves subject to in ev itab le  world unity and federation . We ore

unw illing to starve any longer while doing the world*s drudgery, in order
r

to support by our pcvjfcty and i^norante a f  I s© aristocracy and a dis

cred ited  imperialism. i»e condemn that nonolopy o f  cap ita l and the ru lo o f  

privj te  wealth did industry fo r  p r iv tte  p r o f it  ulono. We welcome economic 

democracy as the only r e ;1 oemoracy. Therefcre we ch 11 complain^appe 1 

nd arra ign . We w i l l  make the world lis te n  to f  cts o f  our condition.

We w i l l  f ig h t  in every Way we £ ji fo r  freedom, democracy, nd soci 1 

betterm ent."

Prom th is  conference henceforth the momhtun o f ag ita tion  fo r  freedom 

proceeded in  a s c - le  h itherto  unprecedented, and by la te  f i f t i e s  .r.d 

early  s ix t ie s  many A fr ic  n st tes hed achieved th e ir independence.

A iring th is  time the fklame and lig h t  o f  pan-Africaniom continued to glow,

In i956, in  5 «m a, another m jo r  Pam-African Conference was held

.. ./6
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IhiB was a Teat without h is to r ic a l prcedent,never before Lad such a 

meeting o f  lik e  gre tnes* and moment been on aether A frica  s o i l ,  lb *dd tc

the s ign ifican ce  i t  took p i oe in an independent A frican state* The

struggle fo r  lib era tion  r had lib era tion  ooncatly assumed Continent 1

liaensions* I t  w i l l  be re ca lled  that the these o f the conference was "Hands
I

o f f  A fr ic a , A frica  must be f r e e * ”

Alongside xhia Pan-African strucg le  fo r  independence was the idea o f

i- n -..:riccn  unity. With reL o th is  . A frican  leaders did not sec

eye to eye a& to what kind o f  unity was needed* They were divided into

tve r iv a l  groups alcr.c id e o lo g ic a l lines* The. two groups V N t t  o

cusablancu'is and f  Ibn -ov i .1. c,
/

Lit Casaclanoa group oomprised o f  what were c lin e  the r .io£| states 

3 “ ■ t K a li, Gva:ra,1  i  1 c.cccc*

own EC Conservative group comprised o f  N igeria , L ib er ia , Ivory  ooast, 

Lthiopie and m ajority o f  the ibranccphone s t tee,

. w vi&  the rad ica ls more then the conJkrvativet T ho kept a liv e  the 

s p ir i t  nd c- Pf n-PTicanism . They were lo f t  o f  centre and earned

-r themselves t ie  ep ith ets , the ’ p rogress ive ;, ‘m ilitan ts*, *revolu icn - 

£ inc. ra r iCi.ls ’ , Thoj subscribed to the fun ..ontal ob jec tives  c f  

aemocrative s o c ia lis t  wifi, s ta te  control o f  the be s ic  niptj£  o f  p_om 0 : a 

nc: d istribu tion * They cppoj'od imperialism , nd 11 i t ’ s fo ru s :- 

dr.pitcliFD, Co Ion ..alien ,ii( I f  o-cclon isr .

-1 Led ** c t ooul withstand at conn r th is i.i ’ I o f

- -• ■ 3 * t ig h t  • p o l i t ic a l  union* Hfcrunah,

fc- e leading exponent of P ui-Afric repaid i-

"••L t i 3 at stake is  not the destiny o f  a oil. le  count y lu t  ;Lo fro e -  

‘ -■ £iny o f  the rican Continent, the .

- • est it o*

-  oontf :ie: Just vre arc e to *. w u ;;orl * ] * *

-3 oh at ? *
- . j.
c- ‘ c o ic i , cc

vO r> > lc n: p o . r
f . ‘icai ii; cc lon i
. Gf. I I'C.; , kan-Africu

. re-a red.
• ere U " c i11 (‘ U i; y -  .l pr : a  c 
tervioe, ru  chestei IS 41: i .  j

• • • / 7
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is  h a lf-s la ve  and h a lf - f r e e ,  30 we are a le r t  to the p e r ile  o f  an 

A frican Continent s p l i t  between states that are wholly sovereign and 

states that are only half-independent. Such a pattern can only 

impede the rea l independence o f  A fr ica  and i t ’ s transformation into

world a f fa i r s . "
&

The rad ica ls  wanted the^fore a completely unitod A f r ie s ,  hence questions 

o f  national separateness or sovereignty upon which t ie  p rin c ip le  o f  non

in terference is  based did not a rise . They wanted one A fr ica .

The Gradualists, the Monrovians favourod a loose p o l i t ic a l  union o f  

states and a Gradual approach to un ity. They were opposed stron ly to 

a t igh t p o l i t ic a l  union. They therefore opposed the rad ica ls  accusing then: 

o f carrying on subversive a c t iv i t ie s  against o «h tr states and in te r fe r in g  

with th e ir  in terna l a f fa ir s .  Their main conoern was th e ir  sovereignty 

and t e r r i t o r ia l  in te g r ity . S ir A lbert Karg&i o f  Sierra Leone, a strong 

proponent o f  gradualism s a id i-

"-’e pledge co-operation in the defence o f  t e r r i t o r ia l  in te g r ity  anu so 

sovereignty o f  a l l  freedom -lcvinv states in ^ fr ic a , an. particu larly  

with a view to ettrbin^ any in ternal subversion against the law fu lly  

constituted government o f  any fr ien d ly  s ta te , and ?.re prepared at the 

same time to dc everythin to safeguard the t e r r i t o r ia l  in te g r ity  and 

the sovereignty o f  any A frican sta te which might be threatened fren 

within or outside the A frican  Continent." 2- 

do, when the President o f  Togo was assassinated, the *<>nrovia wrcup 1 id 

the blame at the dc rs o f  the Casablancans. To them, who oelieved  stronfely 

in national sovereignty and net Pan-Afrioan Union, in terference with th e ir  

a f fa ir s  was to be considered a great crime. Subversion too was net no be

taken l ig h t ly .  Admittedly, the Casablancans would not a^ree to e ither o f  

the above acts , however they did not place national sovereignty at the 

same le v e l  with the conservatives . They be lioved  in Pan-African Unity.

I t  is  out o f  th is  dichotomy that the c o n flic t  arose. At Addis Ababa,

Lthe I-onrovians in s is ted  on being l e f t  Elone, the Caoablancas in s isted  P* w/  %

on non-interference and non-subversion respective ly . The Monroviar.s wanted 

Kb ATE IdCPUllAHiA fr ic a  Ilust U n ite , London Heineman, 1963, at page 187. /g
& vc p,

aji in du stria lised  oontinent exsrei*^ i t ' s  r ig h tfu l in fluence upon

accounts fo r  the emergence o f  a r t ic le s  111  ( 2) and a r t ic le  111 (3)
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to protect th e ir  sovereignty against the Casablancans who were accused o f  

in terfe r in g ' with a f fa ir s  o f  other sta tes . Since the Casablanc&ns wanted 

a t igh t p o l i t ic a l  union and the Konrovians a Icoce union, th e ir  c o n flic t  

could not even he resolved hy the sjgr.ing o f  the charter in 1963. The 

cleavage s t i l l  existed end i t  is  th is  main d iffe ren ce  between the two 

r iv a l  groups that had t rea t in fluence on the fo re  and structure c f  the 

charter. Whether with th is  c o n flic t  and the charter that emerged, the 

p rinc ip les  o f  the charter could be carried through to th e ir  f r u it fu l  

conclusion is  a moot point. A l l  that need bo said here is  that the 

d iffe ren ce  between the sta tes  were and s t i l l  are, fundamental, ir.spitc 

c f  the adoption c f  a s in g le  charter fe r  a l l  A fr ica  in Kay, 1963. The 

problems o f  d isun ity, o f  in terference and others, s t i l l  the

or0anization in  i t ' s  immense task c f  implementing the charter. The 

reasons fo r  th is  l i e  in h istory  as indicated abov^.

NOTES:

S ir M.MABQAll Text j  cch delivered  on b eh a lf c f  the English specking 
states at Monrovia in I 96I .

r
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ckaK s . t ihiEi

iK T a p ^ a icE

SECTICh I  * what is  non-in terference?

/B has been hinted e a r l ie r  in the previous chapters, the meaning o f  

non-interference has not been given in  A r t ic le  111(2 ) o f  the O.^.U ch arter, 

f.eca lling  that the task o f  th is  paper* is  to in vestiga te  the e ffec tiven ess  

o f the a r t ic le  in the fu lfilm en t o f the aims and . frgr^ae o f  the charter,

'"  . i i .1 he observed that the lack o f  defination  as to what in terference is ,  

does not contribute to the e ffec tiven ess  o f  A r t ic le  111(2). The chartor 

o f the 0. A.U. as Okoye Bays " is  a body o f  doctrine as w ell as c o n s t itu t io n .

I t  is  a con tractra l document-—  ----- the le g a l ob liga tions being derivod

from the in ternationa l law p rin c ip le  that sta tes *  bound by th e ir  a^recr elite 

and must carry them out in fccod fa i t h . "  A r t ic le  111(2) only says that member* 

states should not in te r fe re  with other states-*internal a ffa ir s .  I f  th is 

ob liga tion  is  tc be e f fe c t iv e  (c r  binding cn the members), the a r t ic le  must 

c lea r ly  and p rec ise ly  state those matters that constitute in te r fe ra .co  in 

order to g iv e  the p rinc ip le  i t ' s  required meaning.* This is  to say that those 

matters that create the ob liga tion  o f  non-interference must bo steted ir. 

the charter as set out in a r t ic le  11 ( l ) .  A framework must be defined upon 

which the a r t ic le  is  to operate. This is  to suggest that the meanin. o f  

non-interference must be given  in the charter.

0,

fcfr-oyc", f . C- Tntflrrifltinnfil T.aw ane--4» e ^ow-A f r ioatt-Stfrt oa

The fa c t  that the meaning- o f  the a r t ic le  is  not given in the charter 

prompts one.to ask the question, how are member states going to obey the 

ob liga tion  o f  non-interference i f  they do not knovwhat i t  is  a l l  about?

is  th is  not a loophole that member states are lik e ly  to exp lo it in order 

to avoid the charter ob liga tions?  Conversely, i f  in terference or non

in terference was defined, wouldn't member states find  i t  d i f f i c u l t  to 

circumvent charter ob liga tions?  I t  is  suggested that member sta tes should, 

in the l ig h t  o f  th e ir  experience rev ise  the charter and espec ia lly  A r t ic le  

111 ( 2) in order to g iv e  i t  meaning and e f fe c t ,  the necessary prerequisites 

fo r  the fu lfilm en t o f  the purposes o f  the charter.

In ternationa l lawyers w ritin g  on the p rin c ip le  o f  non-interference

/10



have attempted to define the principle : .  perhaps as a result o f a lack o f 

defination o f i t  e ither in the Uhited Nations or the 0 ,1 .U charter. Their 

definationtmay help the O .A.U^in defining the princip le in th e ir respective 

charters as reconnended above.

Pro'Tesor Stowe11 has defined interference thusj "Interference as bet

ween states may be defined as the unwarranted reliance upon force to 

constrain an independent state to adopt or to refra in  from a a rticu la r course 

o f action . International law, that law which governs nations in their 

intercourse, is based upon the principle that no state may lin te r fe re  with 

the mannfcr in which another uses its  sovereign right o f indeped nt action 

to carry on its  international relations, and to f u l f i l l  within the confines 

o f its  sovereign ju risd ic tion  it s  ob li ations as a member-state of 

international society Proffesor Stoweell hereAthat interference includes 

force which one uses to co^edfein another independent state to take or not 

to take a particular course. Stowell lays emphasis on use of ^orce.

However, o e may argue that i t  is  not only force that is  necessary to
C<Wv

contribute to interference, matters su#ch as attacKing another s'.ate

in the pre s, on radio or te lev is ion  may also contribute to interferenc*. 

Proffesor Elias says that,

"no one sovereign state should have the righ tto  in terfere in the 

domestic a ffa irs  of another sovereign state. The desire to  be le f t  

alone, to be allowed to choose i t ’ s particu lar p o lit ic a l,  economic 

and soc ia l systems and to orjer l i f e  o f i t ’ s community in i t 's  own 

way, is  a legitimate one fo r  large and small states a like, and the 

freedoms thus claimed are inalienable attributes o f the sovereignty 

o f every state ," 2

Elias is  saying here (as Stowell above) that nations should be l e f t  alone 

to perform tasks of development without interference from outside. Any 

action tending to disturb th is national process o f development w i l l  

amount to interference. This defination is  not satisfactory fo r states 

are l ik e ly  to pick on the s ligh test excuse to accuse others of in terfering 

with their a ffa ir s . Further national processes of development are d ifferen t 

NOTES:
STOWELL, E. C,, International law, a Restatement o f principles, p,38 

2 ELIAS: A frica  and the Development of International Law. i 2. 7*



and what mAy amount to in terfe re  ce i ota country *a a ffa ire  maw r.ot be 

deemed by a .other to constitute in terference. For example in East A frica 

a member o f the East African Conraunity may suggest to the other partner 

e ither in  t  it * s  press, on radio or te lev is ion  vrat i t  should do to achieve 

progress. Ideo log ica lly  the three states are d ifferen t hence i f  one of 

the states suggests a po licy  contrary to the ideo logica l comrdtment o f the 

other countr^even though the suggestion may be very sincere a .d with the 

best o f intentions.

What w il l  be gat ered from> the above definations is  that states ex ist 

as sovereign independent states in international law possessing the in

alienable and inviolable r igh t to shape and plan their future without 

external in terference•

"The unjustifiable interference tot which this role applies prohibits ^  

not only the actual use o f force, but a lso any compuls on o f an 

independent state, through he menace o f orce, to constrain i t 's  

action. The .principles o f non-interference assures to every state 

the righ t to exercise i t ' s  fu ll  d iscretion in the conduct o f i t 's  

foreign a ffa irs . In internal a ffa irs  reedom from interference

leaves each sovereign state he liber^ to  use i t 's  reasonable d is

cretion as tothe manner in  which i t  w i l l  police it s  te rr ito ry  and 

enforce adquate respect fo r the rules o f  in ter ational law J 1 

An indepedent sovereign state should have the peace to conduct i t fs exter a l 

and internal a ffa irs  peacefully without interference form outside.

The above writers are only giving their views as to what they think
-how* i t 5  Cxj**

in terference* means. The 0,A,U, drawing ihei*» dews-as tn w Ut think

in to r ra n .Wnn m° f\ s . Thft n i A i 11 R awi ng- f r ?^ j t iffi beginni ng

Cram jrtig experience heginnio g f rom i t ' s  foundation should now be in a

position to come out wi th a more appropriate a d comprehensive a swer 

t  an the one given above.

Notes;

1 STOWELL: E.C, International Law. Page 88 .../12



SECTION 11 Domestic Jurisdict on

The coT^jtar. to the princip le o f non-interference is the concept o f 

domestic ju risd iction . The princip le o f on-ir.terference f i .  ds mea ing 

from this co; cept. Stat s should not in terfere#  with a tters  wi hin the 

domestic Juridiction of an independent state. This relationship shows 

how the two concepts are intertwined. Before looking at what domestic 

ju risd iction  is i t  is  necessary to look at the principle o f te r r ito r ia l 

sovereignty which is  c lose ly  linked with the above concepts.

The principle o f t e r r ito r ia l sovereignty $ especially in relations 

between states s ign ifies  indepedence. Independence in regard to a 

position o f the globe is  the right to exercese therein, to the exclusion 

o f any other state, functions o f a state.

"T e rr ito r ia l sovereig ty  involves the exclusive right to display the 

a c t iv it ie s  o f a state. The righ t has a corollary duty; the obligation 

to protect within the te rr ito ry  the rights o f other states, in particular 

the rights to in tegrity  and in v io la b ility  in peace and in war, together 

with the rights which each state rray claim fo r  i t 's  national in  foreign 

te r r ito ry ."  1

This princip le theitfore dema.ds that states exercise their ac iv ite s  

within th e ir  own p o lit ic a l Limits as sovereign states a .d obey the 

reciprocal obligation o f respect on the other sovereign state's independent 

existence*. I t  is  when th is  duty is  breached that tie  princip le o f in ter

ference is  evoked because i t  has in turn been vio lated. To a large exte nt 

therefore, the principle o f t e r r ito r ia l soverei nty embodi.es both the concept 

o f domestic ju risd iction  and the principle o f . on-interference.

H.A. Amankwah and 0*T* Wilson writing jo in t ly  have terminolo ised t e 

concept oi omestic ju risd iction  as he doctrine of 

" xie erved domain. ” 2

This carries with i t  the c lea r implication that states w ich help fashion , .
dtfcr »wVv\«iWv\oA

in terra tio  a l 1 . The assumption here is  that the ’ Reserved domain’ 

possesses the a ttr i utes o f statehood much lik e  the bundle c f  r i  t.s 

essentia l to the concept o f owners ̂ ' p . In other words the possession o f 

such r i  ghts as sovereign independent state at international law forbjds

NOTES:
1 SCHWARZEWBER :ER: International Law, pa e 115
2 AMANKWAH? H.-A# WILSON, T.O. University o f Ghana Law Journal

volume 7, 1970, pa e 125 ~  . . ./13
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forbids a y other state from i. terfering  wit them. They are in a lie  a le 

ar.d invio lab le as long as tney are exercised within their proper lim its

ard in consonance with accepted internticnal law principles lik e  respect 

o f human righ ts .

As Amankvah and W ilson (l) say, the -oncept o f domestic ju risd iction  in 

international law ia  analo ous to the treatment o f p o lit ic a l matters at 

the municipal law le v e l.  Just as in municipal law p o lit ic a l matters are 

condidered inappropriate fo r  .Judicial scrutiny, so in in ter a tio  a l law 

domestic matters are p o lit ic a l in nature a d theire s—s it iv i t y  

Remands that other states keep o f f  from in terfe r in  with the way they are 

exerc ised .( 2) .  This concept to a large extent reveals what domestic 

ju risd iction  is  a l l  about i t  is  about the relationship that ex ists  between 

states a d in ten tion a l law. I t  helps in elucidating what interference 

is  about and how i t  a ffec ts  states in th ier intercourse and the ir re la tion 

ship to in ternation l law. I t  is  suggested therefore that in defining 

interference reference should be made to define i t  in order to make clearer

the princip le as at present s constituted in A rtic le  111(2) o f theCharter.
♦

Because as i t  is now the a r t ic le  is unclear and that extent in e ffic ien t 

in the sente thaton one does not know when a matter is  within domestic ju r is -
^  a.win wxVw*Y qj***ht j  jnjeJ.fi

d iction^is a l l  bbout. I t  would be su gested that the charter should have 

a definations or interpretations section as appears <ln some statutes.

This section would attempt to define or in terprt terms or concepts which 

may be unclear or ambiguos.

Notes

(1 ) Ib id  Page 12$

(2 ) However this claim must be jud ed in the l i  ;ht of the re la tive  nature

o f domestic ju risd iction  as expounded in  the Nationality Decress Case,
( t 923, P .C .I. J.B.1*,23). In this case thr righ t caimed to f a l l  
automatically within domestic ju risd iction  /as that o f granti; 
nationality . The court oi*servea( that: "The question whether a certain 

*  matter is  or is  not so le ly  within the ju risd iction  of a state is  an 
essen tia lly  re la tive  question; i t  depends upon the development o f

international re la tion s ." The court is  saying here t  at tnere are 
rp&er+,ain matters which are ot within a states domestic ju risd iction*

- The court in th is case therefore gave the opinion t  at the matter of 
nationa lity  was not witV\in France’ s domestic ju risd iction .

.../ li*



SECTION 111 What ratters co s tli.^  Interfere ce?

I t  -as been said above (frnnti ti a t the charterodoes not say

what natters constittte in terference. This is  a setback to t e effectiveness 

of A rtic le  111(2). I f  the charter does not define these mat ers memner- 

states nay f i  d an excuse o f going round tne a r t ic le  a fte r  committing ac ts 

which other states claim amount ot in terference, on the that they

did not know that those acts would amount to interference In such a 

case i t  would be d i f f ic u lt  fo r  the organisation to condemn or arraign 

ary state t  at i t  suspects o f interference with the i.iter a l a ffa irs  of 

ot; er states. The O.A.lf. s ould therefore review the chartefand say 

what matters tftey think constitutes in terference. 1

In th is section we w il l  look at certain m itters which may be thought 

o f as constitutting in terference.

Many nations have an inclination  o f talking about otner nations on 

their radios, televisions and in  the press. Does this constitute interference? 

S tr ic t ly  speaking, one may say no. -̂ his is  because a state may be 

reporting on what is  happening in the other sta te, and i f  the report is 

true then a state -cannot be accused o f interference. However, the problem 

arises w1 ere a state uses it * s  radio or press to attack or to common/*or 

c r it ic is e  the a c t iv it ie s  o f a other independent state. The attack in the 

press or on the radio may bd on the po lic ies  o f another member-state, 

w uld this constitute interference? The reactions of states may help to 

explain th is . Before and duri \g the sh ifta war in Kenya. Ke ya us^d to 

accuse Somalia of conducting hostile propaga da against her o r a d io  

Mogadishu, ( l )  Would this accusation by Kenya o f Sor̂ Li attacks on her 

be interpreted to mean that radio or press attacks constitl^e interference 

with a member-stSte 's in ternal a ffa irs?  The answer is  noc. c lear.

Similar accusations o f radio attacks have be**levelled against Somal ia 

by Ethiopia. Somalia lays^on a part o f Ethiopia (kiown as Ogaden) oooupie d 

occupied by Somalis, ‘■’he says that this region belongs to aer* For tnis 

she has attacked Ethiopta incessantly on her radio. Ethiopia lik e  Kenya 

Notes
TT) Daily Nation, De.,l$66, statement by Kenya’ s defence Minister saying 

in ter a l ia ,  "Radio Mogadishu should stop pouring verjjnoujfs broadcasts 
agai s t our Head op State and thegovernme t  o f Kenya."
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has also complai ed that th is amounts to in terference. to whether this 

constitutes interference is  not clear. I t  w i l l  be noted however t at there 

•ave been many allegations in the O.A.U by a me member states 

accusing others o f engaging in hostile radio and press propaga da against  ̂

other states. The accustio has bee n that th is v io la tes the prineiple 

enshrined ln ^tt e c.[j-r* er “  A r t ic le H l (2j) forbidding states not to 

in terf^m *^e. ’The O.A.U s ould come out with a c la rifica tion  o f this in 

the Charter and stipulate p recisely  whether such attacks are ta tamount to 

i  te r fe re  ce or not. This is  necessary i f  the a r 'ic le  is  going to be e f 

e ffe c tve .

’Tow, turning to  in tem atiha l bodies lik e  the O.A.U and U.N., 

would one say that trey  have a> ything to do w i;li n terfertlng w tha a 

sta te 's  internal a ffa ies?  This question ma. ^fr.tativly be answered in the 

a ffirm ative .

With regard to these intenational organisations, fe  questions may 

be advanced. F irs t, does placing a matter on the agenda constitute in ter

ference? Does discussion or establisment o f a commission of study or 

inquiry constitue interference? ^oes t  e making o f reccominmenations 

constitute interference with the a ffa irs  o f air member-state?

Most international lawyers ( l )  answer these questions in the affirm ative, 

Lavterpacht however ansars the question the negative. He argues that 

anything short of d ic to r la l interference, in ti e internal a ffa irs  o f 

another state fo r the purpose o f mainting or a ltering the a«-fc.a2- co d itio  s 

o f things constitute interference in in ter a tio  a l law. He s lys t ’r at 

" i  te rvertio  is  d ic ta to r ia l in fte r fe re n.ce ^b'y a.s^ate in the 

a ffa ir s  o f a ott er state fo r  the purpose o f mainti^g or a lte r !  g the 

actual co dltions o f thin s" ( 2)

He says that in terfere he is  somet; ing like a premptory demanj acco'-panded 

by enforcement or by threat o f enforcement in case of non-compliance.

Notes
(1 ) ROSALYN H. The Development of In tem atio a l Law through the p o l i t i t ic a l  
rgans o f the United Nations.. In th is book at page 69, she argues due t

to procedural asafeguards in  the U.N. i t  ca not be argued that placing 
a matter o thei agenda condtitutes interference*
(2 ) LAVTERPACiiT, 70 HR (19U7), as 31 n. 2.

Qnw may ar,ne that due to th is  concern exhibited by member-states as 
other s ta tes  behavior towards them, radio and press attacks mâ  

f>robalvUjc*cinstitute in terfe ren ce .
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One my agrfle with lAvterpacht i f  d ic ta to r ia l interference is  one aspect 

o f in terference. But i f  his view of interference is inteded to  be 

exclusive to mean that d ic ta to r ia l t: en one may hestitate to

agree with him. Other matters which may constitute interfere, ce, the Geeral 

should be considered. Let us look at these matters.

Looking at U.N., although there have been many questio s on whether 

placing a matter on the agenda constitutes interference, the General 

Assembly has never given support to the proposition that placing a matter 

on t e agenda constitutes interference. The reason for this is  that there 

are procedural safeguards fo r  th is . Rosalyn Higgins explains th is th is:

"In the security council, when a complaint under A rtic le  3£> i  '

i t  among members of the council and places i t  on the pro is ional 

agendao I f  the complaint is  made to the Assembly, the Secretaty General 

w i l l  place i t  before JX  before the standing committee which w ill make 

a reccomme dation to the General Assembly. The procedural rules of 

the Assembly provide fo r  a vote on the propriety o f placing the 

matter on hhe agenda only immediately piyor to a vote on the proposal 

on the substance o f the question." ( l )

In the O.A.U t  e procedure is not the same. According to A rtic le  

X l l l  o f the O.A.U charter the matter goes through the council o f ministers; 

this council is  responsible to the Assembly o f Heads o f States0 I t  is 

entrusted with the responsiblity o r  preparing conferenced o f the Assembly 

So in the O.A.U. th e matter o f discussion only goes through the council of 

ministers stage. This procedure i t  may be said does not constitute a 

safeguard against placing matters on the agenda that a member-state may

Notes
TTJ-ROSALYN H., The development o f International law through the po lica l 

organs of ULN, page ( 9

should fin d  a orocedure preferably along the lin e 3 of the U.N where there

.../17
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are less chances o f natters in the agenda constituting Interference. 

A lternative ly , i t  may be suggested that the 0* A. U. should set up a 

c innlttee to look in to the matters to be discussed by the Hoads o f States 

in their period ical meetings. This committee should comprise o f persons 

with legal  qualifications chosen from among the member-states. This 

committee should gii^s it *  report o the foreign  a ffa irs  ministers who

thereby help to give e ffe c t  to  A ttic le  111(2)

The next issue is  to in v e s t ig a te  whether discussion of a matter in 

either the 0.A.U (or the U.N) constitutes interference. There are some

might be that the procedure o f placing a matter in the agenda in the U.N

ensures that matters that are f in a lly  brought to the General Assembly fo r

discussion do not constitute interference - that is  havsing gone through

this process. Others who contend t h t  discussion constututes interference 
dot'

argue that procedure is  not enough to prevent interference. outh 

A frica has 1 always accused the U.N o f in terferin g  with he: internal a ffa irs  J 

whenever the J U.N has discussed matters pertaining to her po lic ies  

regarding treatment o f her c itizen s . The irf. has however argued th t  

were human rights are endangered she w ill  not be deemed to have violated 

A rtic le  " 2 (7 ) of her charter i f  she takes steps i» to  redress the situation (2) 

The question regarding O.A.U is :  can discussion amount to in te r fe r

ence? The procedure of placing amatter on the agenda fo r  discussion 

i£ f|ot lik e  U.N’ s so i t  may be argued that the O.A.U procedure cannot 

guarantee discussoin of a matter tha may not consitutue in terfe  mce.

Hence an arguemt may be advanced that discussion may amount to interference. 

Perhaps th is is  the reas n why N ig e r ia  during the c iv i l  war protes ed 

against the O.A.U that i t  should not discuss i t 's  internal a ffa ira  because

(1 ) GILMEtt^D.R; International Comparative ^aw Quarterly, 1967 v o l.  16
" I t  was the intention o f the those present at San Francisco to prevent 
any organ o f the U.N discussing or making recommendations concernin g 

matters which were essen tia lly  within the domestic ju risd iction  of 
states"., page 3^9.

(2) ROSALYN H.; In her book quoted Ib id , Higgins argues from page 118-13© 
that the General Assembly may assume ju risd iction  rinere human rightd 
are involved.

international lawyers ( l )  who hold that i t  does not. i  2heir arguement

Notes
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The position whether discussion constim tes interferednce %>s not clear 

as rngarci the O.A.U* The O.A.U i t  is  s ggested, should c la r ify  in it*s

doing so would amount to violating Article 111(2). (1)

charter whether dieusslon o f matters touching on member-states a ffa irs  

constitutes interference or not. The O.A.U should also state in the ©M 

charter that i t  w il l  discuss matters that a ffe c t the peace and

security o f  ̂ the continent Including t use matters t* t  pertain to human 

rights . The Nigerian# ad Burundi examples are cases in point. In both 

instances, human l i f e  and Pan-African unity were at stake. The O.A.U un 

was caught helpless. I f  the O.A.U is  Hjs* to be e ffe c t iv e  in future i t  must 

provide in he charter those areas i  w i l l  explore for the fu lfiliren t 

of i t 's  purposes, whether such matters constitute interference or not.

I t  is  frequently asserted that the instigation  of a w + ^ r ,  4r the

setting up o f a commission o f inquiiy constitutes interefence. This -

quest on arose sharply in t  e Greek situation. In it ia l ly  the communist 

bloc was opposed to the setting up o f a commission inquiry by the U.N 

to examine a lleged  fron tier Incidents, declaring that this would be an 

i frigneme^t o f the sovereignty o f Yugoslavia, Albania, ad Bulgaria.

The fe lted  States delegate, however, supported by the Bel^ian representative 

waS o f the °Pinion that the council could, however, determine what violation 

had taken place, and** could Shoose to do so by investigation. This proposal 

a iled  <*ie to  the Soviet veto. The Russin* delegates insisted that est

ab lish in g  a commission w.uld amount to a v io la tion  o f A rtic le  2 (7 ) o f U.N 

To t is  day i t  is  not clear whet/ier this constitttes interference or not.

Thn argue me nt that i t  constitutes interference may be a lid  in eithcvway 

, dependin on who is looking it i t .  For instance, South Africa has always 

objected to the establishment o f a commission o f inq dry to look into the 

a ffa irs  o f Namibia on grounda that t ^ s  constitutes interference,* but the 

U* N* has always disregarded her arguments saylrxj that the principle does 

not applij in such situations where human righta are violated. I t  is  not 

Notes?

(1 ) CEhJJenKA Zj The Organisation o f A frica i Unity, page 195.

.. ./19



2 o

also clear in the 0*A.U the estab li aliment o f a commission o f

inquiry or study constitutes in terferes nee. I t  may be A that the existence

of the commission or a rb itra tion , concilia tion  and mediation prevents

V v lsuch issues o f interference on the setting up a commission o f 3 

from arising probably because the commission is there tc^ettle  disputes 

arising between member-3ta tes ; this is  to say that maybe the existence of

the commission o f arb itra tion , med ation and conciliation  erases the r *ed

Oly’o f appointing a commission o f  inq n-y. Hoe e r, trvis is  one view. 

Another view may be the comrdssiion o f inquiry may be set up in cases

o f emergency to look into some urgent matters. The O.A.U charter does 

not say whe he the establishment o a commissiim i f  inquiry would v io la te 

A rtic le  111(2) or not* I t  is  necessary that the charter make this clear. 

The most acute area o f controversy however, occu s in re la tion  to the

recommendations and resolutions. Lavterpacht ar ues that a recommendation 

ca lling the adjustment o f a sibwi-tutk to conform with the charter
fC\ wC

can never amo jrrt to in ferferen  e. He says nothing short of oooroiv e 

action can amoynt to in terfe ren ce .(1 ) However opponents £ of Lavterpacht

would ar ue that a l l  sovereign states are equal -  this bing the funda -  
%

mental basis o f t/je p ric ip le  o f non—interference. This being so, no 

state (or organisation) would have the power to leg is la te  o . matters that 

f a l l  within the exclusive domestic domain o ' a m-mbef-state. Therefore 

i f  a state (or organiz tion ) makes leg is la tion  or reccommensalon on matters 

touching on t/je domestic ju risd ic  ion o f another state, then such recom

mendation v is-avis  that other s '* te5 w ill constitu te in terference. T e 

whole controversy is  far from resolved. Each case should be decided on

i t 's  own merits. Where the resolutions or reccommendations are fo r the 

purpose o f safeguarding the welfarew o f member-states, the recommendatio n

is welcome; i f  i t  is  not conclusive to the organization welfare then i t

allowed • As regardst-. the O.A*U., this. matter o f remits i ia*’cw.£ 0^1 
oice\ IVffc. £°=ntv\ sOUvs Vvwo«a\\̂ aVeâ  » jL  v* U/U

tiowe J i H  1 ■ he -'iewed not t,o constitute interference. » t

This.buttress A rtic le  111(2) cJ *

Notes
(1 ) Of discussfc^n, study, inquiry and recommendations he has stated that: 

"None ot these steps cna be considereda as amounting to Intervention. 
None o f them constitute premptory d ic ta to r ia l interference” * 

(in ternational Law & Human Rights (1950, 169-170).
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I « t  us look at other aspects which may be deemed to conatitite  in ter

ference*

A state which engages in conquest of&ther states or parts o f ot .er 

states, is  according to in tem atio  1 law gu ilty  o f interference.

"The rule o£ noninterference with the independence o f a soverign 

state Includes, of course, and*fortiori, the obligation o f to refraim from 

unjustifiable  attack or aggression. The purpose a*d fthe fru it  o f aggresseion 

is  conquest, whih la te r  may be defined as any advantage secured by 

aggression or abuse o f force. Otherwise expressed, conquest is  the t  

fo rc i le  seizure or the enforced cession o f te rr ito ry  or rights from a 

state without the authorization of in ter natio a l law. Conquest is  there- 

fo re , i t  is  hardly necessary to repeat, a dola tion  of international law". ( 1 ) 

Any act o f aggression or perhaps threat o f a gression, or any act o f 

conquest by a state on a sovereign indepedent stSLte is a v io la tion  o f 

the princip le o f interference. One may argue that when the Presiden. of 

Uga da threatens to acquire a part o f T^ania, t  is constitutes an act 

of interference with the internal a ffa irs  of Tanaania.

I f  a state allows i t 's  territro./ or uses i t ‘ s territo ry  as a base fo r 

attack against a s ister-sta te then this act nay constitute a breach o f 

the p r ic ip le  o f the princip le o f non-interference. The obligation o f a 

atate not to in terfe iw  wi;,h the independence o f another sta„e is  not 

confi ed to o f f ic ia l  action by go ernmental o ff ic e rs . The responsib ility 

also includes the obliga io^  to show reaso alb le or due d i l i  ence in
— —  i — ................ " " i -  -  »

preventing i t 's  iationals a d others f ; om making use o f i t 's  te rr ito ry

arid resources as a hostile base from w ich to carry on opera ions intended
/

to embarass or overthrow the goernment o f anothers state. When Uganda a 

accussed the government of Tazania of harbouring in its  te rr ito ry  persons 

wanting to attack i t ,  she was saying in essence th t Tanzania, had 

violated A rt ic le  111(2) of the charter.

One may wonder whether harbouring di ssidents or pol i t i cal refugees 

constitutes in te r fe ren ce *  Here onemay say that this humanitarian gesture 

cannot constitute interference. However i f  the refugees or the dissidents
— Vwrr^V'A

conspire to do ha-pngui acts against another sta te, then they can no longer

Notes

( l )  STOWELL, E. C. International law, f*.
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be protected by internatio a l lava <d t-ne s a*e hat is responsible fo r  

harbouring such ersons may be deemed gu ilty  o f interference with the 

internal a ffa irs  or another state. In A frica t  ere are* maqy instances 

vrhere re ugees have had to se ttle  in ^neighbouring status. In such cases 

the O.A.U. should make provisions regarding t e behav* our o f such ersons. 

This w ill regulate the relationship o f member-states and prevent the break

out o fr ic t io n  between s is te r -  tates.

Another question that may arise is  in regard to those cas s w ere a 

section o f the terrl.troy o f sovereign i  depedent state decides to 

secede from the rest o f the coun ry. Would a courn try helping the sectdSng 

section, even out o humanita riara conce n be deemed to la  e v io la ted  the 

charter? During the Nigerian C iv il War Nigeria accused stite ft th_t worr 

helpi ig Biafra o f ie^erfaring w her internal a ffa irs . Simil iry, during 

the c iv i l  war the Congo government accused toe certain states of

in terfering  with matters that were exclusively her inter .al a ffa ir s . These 

acases illu s tra r te  one point that i t  is  not proper to help a region o f a 

sovereign state that is  attempt! ? oto secede. Draeli. to rom these two 

examples the o.A.U. should define what interference me ms and whether the

a rt ic le  snould be wai ed ifl, certain situations o f gravity (lik e  the above
W

instances). I t  w i l l  be remertfoered that the two cases wnre so serioi.fs

they a t one point, and especia lly  the Congolese cas^, threatened to

wr ck the orga isahion. This m y be duft~to the fact ha! membe; -states 
-tr*£

did not k n>r active ly  taking s i deft i  a con flic t may amount o in ter

ference with the a ffa irs  o^ another coun ry. This may not have been thejr 

fau lt. The charter thati is  ird i on the mem ers did not stipulate what 

constituted in te r fe ren ce  a d what lot. I t  is  high time that the
n**j

charter made this clear i f  i t  s <jo>jj\g to be useful in future.

Another issue that may be sorted is  whether the making of an arrest 

in a member state constitutes a breach o A rtic le  111(2). In the U.N.

the Argentinian government^ accused Israe l o f v io la ting A rtic le  2 (? ) of
M 'VmAW Nftti

the Uv 'I._charter. The accusation was based pa the arrest place. O

The genearl fee lin g  o f the members pf UsN. was that Israel had indeed

n
n
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violated A rt ic le  2( ) o f the U.\T. charter. One ca ot exclude t. e 

p o ss ib ility  o f such an act# among O.A.U. members. The O.A.U. liquid state 

in the charter wia the position would be i f  such as event took place.

Does employment o f economic pressures upon other states constitute 

interference? Rosalyn Higgins says with regard to U.N. that:

"There does seem to be^ e.ieral agreement that the main aim of A rtic le  

) .as to P'event d irect ln te  ̂rc i.i-erra in the domestic etenonv o f a 

s ta te ." ( l )

Can a sim ilar arguemeat be adva ced fo r  O.A.U? The organization is  based 

on the equality o f member-states. I t  owould be out of ke ping with

1 certain states were allowed to employ economic pressures upon other

states.

Thera above matters that mafcj constitute interference do not constitiute

an exhaustive l i s t .  What is  to^ suggested however is  thatthe O.A.U 

should define these natters in  the charter i f  the charter is  oing to be 

e ffe c t iv e .

Another aspect o f in terfere  ice that we should look at is those matters 

that are seemed not bo co s titu te  ju s tifiab le  interference.

A state may o ffe r  advice tofianother state in the hope of rendering a 

service to that state. When a fe e l in 7 o f reuhula confidence prevails, 

d l . advice i l l  o f ten prove very b e n e f i c B u t  as scon as there 

1S a,V  idea that the advice given is  to be considered obligatory, in te r

cession changes to d ic ta to r ia l in terfere ce and is  no longer rreiniELy 

counsel or interference. ( 2) For exam ple^^ Great Britain  and

trance fa ile d  to persuade Naples to stop her inhuman practices o f k i l l in g  

people, t ie  two withderw th e ir legations as ui intimation o f their d is

pleasure. Their request was therefore a kind o f obligation they were 

imposing upon .aples. In th is connection Prince Gorts.hakoff s.eaking 

for Russia said by way o f remonsttrance:

o endeavour to obtain from the King o f Naples concessions as

regards the internal gover ime it  o f his states by threats a

Notes
"CD ROSALIN H. ;Development o f Interna' ional Law through the p o lit ic a l 

organs o f the United Nations, page 118.
^) STCv/SLL P. C* Int r  atio^al Law, page 106.
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menacing demonstrati >ns Is a v io len t usurpation o f his authortn, Om

attempt to govern in his stead; i t  is  an open declaration t  o f the right 

'•f the strong over the weak*" ( l )

I t  is  c lear that advice, co-nSel or exhortation given in friend ly
(►Jt

circumstances is  proper and allowed ryt only within tie  accepted lim its of

international law princip les. Member-states may therefore consult each 

other for help without v io la tin g  the charter provisions. I t  is  not however 

easy to d e fi.e  what kind of help may be given and in what circ msta ces 

co s dering that the states are d iffem e t in may respects*

On the question o f human rights i t  has been held stro 1y by the U.N 

that i t  may assume ju risd icat .on where human rights are involved. "A f ir s t

glance of the 6ases involved seems t<> indicate that the Unitesd Nations 

has qlong * assumed that i t  has ju ris ic tion  over matters concerned w tk.
CiM

human ri/hh,s and fur dame :ta l freedoms. Ŝ rta-l«t a l ly i t  14 d if f ic u lt  to think

of a case primari ly  involving human rights w ere the Unites Nations has 

refused to pass a reso lu tion ," ( 2)

Lay^terpacht contends that he provisio s in the U.N charter on
is

human rights create lega l obligations. (3 ) Accord! gly i f  a state It- i -f

breach of an obligation concerning human rights there is  no.reason why a ■ - jxa

resolution condemning such a breach shoul be con sidered^nor is  there a y

reason why the resolution should not be addressed to the state concerned 

rather thafc be couched in terminology o f a general exhortation. This has 

been done ot South A frica  with regard t io  her apartheid po lic ies  and also 

regarding her i l le g a l occuption oibdUm Namibia- When the U.S.S.g. refused o

to allow Soviet wi/es o f ordinnry .'o reign c itizens a d foreign diplomats td
yjoa

join their huabands abroad, t  e questio asus discussed in the General 

Assembly i  spite o f a oaiiin o f domestid ju risd iction  by the Soviet Union

The U.N. maintained that i t  had ju risd ic tio  to look into issunS' o f humam 

rights ar\d to make recommendations thereon.

The OoA-U. does ot have provisions on human rights in it'jfi: charter. 

I t  w illb  be suggested that the orga ization  stipu late in i t 's  charter that

Notes

(1) THEODORE? M. f L ife  of prince Consort, 111: 510-511 (Quoted from 
Stow ell's  book).

(2) RQSALY, H. The Development o f International Law through the p o lit ic a l 
f«\ „ 9rila o f the United, States. Page 118.
U ) IAVTERPACHT, 70 HR 19i*7, at §-11
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i t  w i l l  deal with natters that v io la te  hu an r igh ts , i t  should also be 

stipulated that the organisations resolutions and recommendations w il l  not 

be deemed to  constitute interference and they w i l l  be binding on member- 

states.

SECTION IV i Whom does the a rtic le  a f fe c t?

A question that should be raised in  reference to *he a rt ic le  is i  

whom does i t  a ffect?  Does i t  bind member-states only or does i t  also bind 

the <-.A.U. as a body?

The question whether i t  binds the renibers can safely  be answered in 

the a ffirm ative* The members are a l l  signatories to the charter which they 

pledged to abide by* A rtic le  111 says in i t 's  opening paragraph, 

"Member-states, in  pursuit o f the purposes stated in A rtic le  11 

solemnly affirm  and declare their adherence to the principles o f the 

O.A.U. charter."

A rtic le  111(2) is  therefore binding upon member-states o f the organization.

The unresolved issue is  whether the . . • as a body is  bound by the 

charter provisions.

F irst l e t  us look at U.N. A rtic le  2( ) o f the U.N. charter stipulates

that:

"Nothing contained in the present charter shall authorize the United 

Nations to intervene in matters which are essentially' within the 

domestic ju risd iction  o f any state or shall require the members to 

submit such matters to settlement under the present charter."

This a r t ic le  c learly  states the U.N. is  bound is  by A rtic le  2(7 )* Few 

examples may su ffice to illu s tra te  the point the U*N. is bound by A rtic le  

2 (7 ).

On many occasions, the U.N. has passed resolutions regarding the 

po lic ies  o f South A frica . Each time this has happened, South 4 frloa  has 

opposed U.N*s. actions on grounds tliat whatever happens in South A frica  is 

a matter within her domestic ju risd iction  and nobody should in terfere with 

her. The reply has always been that i t  is  within her ju risd iction

to look into matters a ffec tin g  human rights and should not in such cases 

be accused o f interference. Here the argument has not been that the U.Ii.



is  not bound by A rtic le  2 (7 ) rather the defence has been that i t  is  doing 

it * s  work within i t 's  Jurisdiction.

Again, the U.N*a. handling o f the Spanish situation in 19U6 cam 

under heavy critic ism  from iranber-atatea. In that year the Polish repre

sentative, referring to A rtic les  3*. and 35 o f the U.N. charter brought 

the situation in Spain to the attention of the Security Council. He 

expressed the view that the contvnuation in power o f a fa sc is t regime and 

a l l  the accompanying repressions had caused international fr ic t io n  and 

endangered international peace and security. He presented to the council 

a draft resolution by which member-states would sever diplomatic relations iHv iUi V  

ith  the relevant a rtic les  o f the charter. This resolution was however 

opposed by some members who thought the nature o f a governing r e g i;*  was 

a question generally recognized to be within the domestic ju risd iction  of 

a state and that the QtI «  would stand in  breach o f A rtic le  2(7) i f  i t  

went ahead to put into e f fe c t  the resolution. The U.N. did however deal 

with her ju risd ic tion  and that th is did not constitute a breach o f A rtic le  

2 (7 ). I t  did not deny that i t  was bound by the a rt ic le .

Looking at O.A.U. one does not find anywhere in the charter a provision 

that the O.A.U. is bound by A rtic le  111(2). A r t ic le  111(2) states that 

"ijember-states solemnly affirm  and declare their adherence to  the 

princip le o f non-interference in the internal a ffa irs  of s ta te s ." ( 1 )

Looking at the Nigerian c r is is  and the helplessness of the O.A.u. to 

intervene one my ar ue that the O.A.U. is  bound by A rtic le  111(2).

Cervenka says that*

"The Heads of State and Government were faced with the repeated 

warnings o f the Federal Government of N igeria that the war was mere w 

a police action against secessionist rebels and s tr ic t ly  an internal 

matter o f Niperia at th a t."

He further asserts that the

"Nigerian Government held very strongly to the view that any interven

tion , even in the form o f a discussion at the O.A.u. la ve l would be

NOTES:
(l)C E R V E ’ KA, Z. ; The Organization o f African Unity, page 195*

dp
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XI
in v io la tion  of A rtic le  111(2} o f the O.A.U. charter prohibiting nay 

interference in the in ternal a ffa irs  o f s tatr * . "  (4 ) (feast page1)

Since the O.A.U. did not discuss the Nigerian c r is is ,  one may argue that

bj succumbing to Nigerian government's warnings, the 0, . . implication 

is  bound by A rtic le  111(2). However the correct position as to h .e t . « r  

O.A.U. is  bound by A rtic le  111(?) is  s t i l l  uncertain. I t  is  recoanoended 

that the O.A.b. in sert! n i t ' s  charter a provision that i t  w ill be bound 

by A rtic le  111(2). This is because t ie rs  nay arise situations vliere 

member-states nay fe e l that the O.A.U. should not intervene with their 

internal a f “a irs . Such a provision would remove the present uncertainty 

a d  to a large extent buttress A rtic le  111(2).

The next issue that has to  be raised Is who would deal with a case 

of breach o f A rtic le  111(2). As regards the U.N., the Oeneral Assembly 

or the Security Council ( l )  deals with the matter. As regards the J.A. ,., 

the position is  not quite c lea r . I t  is  not clear whether the Assembly of 

Heads o f States would deal with the ra tter or whether i t  is  the Council 

of Ministers. The O.A.U. charter should c la r ify  th is . Another issue is  

that: who would deal with a dispute involving the organisation and a 

member-state? Would the organisation be a judge in i t 's  own cause?

Such an issue needs to be resolved by the O.A.J. charter. In th is respect 

a revision o f the charter is  necessary to  remove a l l  these uncertainties.

F ina lly  the issue as to what ould bo the position i f  there arose a 

dispute involving a member-state and a non-member state is  far from resolved. 

Referring to U. whe i the Tibet case arose in 191*9 the U, '. found that 

"There are certain duties in the charter so basic to the general 

international order that they can ont be contracted out of by states 

not accepting the ch arter".( 2)

The U.H. passed a resolution ca llin g  upon China to restore human rights to 

the people o f Tibet. Perhaps the same argmnent ray be advanced in favour 

o f O.A.U. Yet, i t  would be better i f  i t  made th is  certain in the charter

because such instances are lik e ly  to occurs in future.

NOTES:
7T) GILMON, D. R., International Comparative Law Quarterly, 1967 vol.16:

"The controversy regarding . . . .A r t ic le  2 (7 ) o f the charter has existed 
since the foundation o f the J.i«. I t  has been product ve o f long weari
some debates both in the General Assembly and in the Security Council." 

(2) RG31LYN H.j Ibid page 121*.

.../26



CHAPTER FOUR

CONSEQUENCES

What conaeqiMncea follow In the event of Lreach?

The n»mber-statea, aa noted in the prertou* chapter muat adhere to 

the charter* The charter ia binding on a ll of them*

The question that arises now ia whether there are any neaaures 

provided for in the charter which seek to have meraber-atatea adhere to 

the charter. This-ie to cay, are there any measures provided for in the 

charter- which seek to have member-states adhere tot he charter. This is 

to say, are there any penalties or leg^l_consequences prescribed in the 

charter that w ill be visited upon those who breach charter provisions?

The charter is a constitution that is legally binding on the signatories
I

to it .  And usually when a piece of legislation is passed and becomes 

binding on persons, penalties or legal consequences are provided therein 

to affect those who violate the provisions. Article 111(2) says that 

member-states should not interfere with other states internal a ffa irs . 

Nowhere else in the charter are there any provisions as to the consequences 

that would befall one who breached any of the charter provisions.

This means that there is no provision in the charter that seeks to 

enforce Article 111(2), v ita l as it  is .  I f  this is so, one may ask the 

question, how effective is the article without an enforcement clause?

On occasions member-states have asked the O.A.U. to intercede on 

their behalf when they have fe lt  that a member-state was interfering 

with their internal af$irs. In these situations the O.A.U. has not been 

able to do anything. The reason may be that the O.A.U. does not have the 

power compel member-states to observe the charter. And even i f  it  were 

to make resolutions calling on a member-state to desist from interfering 

with the internal a ffa irs of other states, such a resolution would not 

be enforced simply because there is no enforcement provision in i t 's  

charter.(1 ) Yet, these may be situations that threaten the peace, 

security and unity of the organisation. In Congo such a situai, aj ore 

NOTES x
( l ) " "CEHVENKA Z.j The Organization of African Unity, page h5, "the charter 

of O.A.U. has neither created an organ with disciplinary powers to 
enforce compliance with O.A.U. resolutions nor provided for expulsion 
in case of non-compliance”•
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in the early  s ix t ie s . The Congolese gover jnent accused certain member- 

states of In terfering with her internal a ffa ir s . I t  made this complaint 

to the 0,A,U, The O.A,U, appointed an Ad hoc coanlttee to look in to  

this Consoles c r is is . The comnittee did not come out with a solution and 

referred the matter to heads o f States who could not also solve the c r is is . 

They were divided on the issue. The Congolese government therefore 

referred the matter to  the United Nations (1 ) -  the 0,A,U, having fa iled  

to solve the c r is is  -  that threatened to destroy the organisation,( 2 )

The O.A.U, could not enforce observance o f A rtic le  111(2),

I t  is  perhaps because o f th is powerlessness o f the 0,A,U, that 

member-states even when faced with the same problems of interference 

prefer to deal with i t  themselves rather than c a l l  on 0,A,U, to help 

them since apparently the O.A,U, has proved that i t  cannot do a ything other 

than to ’ persuadef member-states to refra in  from interfering with other 

s ta tes ’ internal a ffa ir s .

I t  may be argued that i t  is  this powerlessness of the 0»A,U, to 

act decis ively  in  situations where the a r t ic le  is  breached thatjihas 

contributed to the in e ffec tivn es3 of A rtic le  111(2), Due to this i t  

has been d i f f ic u lt  fo r  the organisation to achieve the purposes set out 

in A rtic le  11(1 ), Interference con flic ts  which the 0,A,ti. cannot solve, 

cannot bring about peace and unity necessary fo r  a harmonious re la tion 

ship among member-states. For the charter to be included in i t .

The U.N. has in i t 's  charter, certain provisions i t  can iavek invoke 

to enforce observance of the obligations contained therein. A rt ic le  6 

of the U.N, charter stipu lates that:

"A member o f the United Nations which has persistently v io la ted  the 

principles contained in the present charter may be expelled from 

■ , the organisation by the Security Council.” Such an a rt ic le  can 

abe e ffe c t iv e  in having member-states obey the charter due to th is threat 

of expulsion in the event o f persistent v io la tion  of the charter.

T The U,N. may take other measures in enforcing the observance o f the 

NOTES:
T T T Daily Nation, March, 1975.
(2 ) Daily Nation, 12th March 1965. "Mr Kojo Botsio, the Ghana foreign 

minister has said here that the Congo issue threatens to break up 
the struggle o f African unity and so lida rity .
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charter* A rt ic le  lil provides t..at:

"The Security Council nay decide what measures not involving the 

use o f armed force are to  be employed to f iv e  e ffe c t  to i t 's  decisions 

and i t  may c a ll upon seas urea. These may include complete or partia l 

interruption o f economic relations and o f r a i l ,  sea, a ir , postal, telegraph 

radio, and other means o f commmication, and the severance o f dtplcasfctlo 

rela tions."

The U.*;. has in fact passed a resolution ca lling upon member-s\<ite* tv 

sever their economic or p o lit ic a l links with Rhodesia* The U.N. can also 

do th is to any other state that v io la tes  the charter. A rtic le  h2 also 

empowers the Security Council to "take such action by a ir , sea, or land 

forces as may be necessary to maintain or restore international peace a:.d 

security. Such action may I  include demonstrations, blockade, and other 

operations by a ir ,  sea or land forces o f members o f the United Nations."

The O.A.U., i t  is  recommended s ould have such a provision empowering 

i t  to  act whenever a member-state v io la tes the charter (depending on the 

seriousness o f the v io la t io n ).  As regards the la t te r  provision (A rtic le  

i|2) i f  the O.A.U. inserts i t  in  it * s  charter, then A rtic le  53 o f the U.N. 

must always be observed whenever the O.A.U. is considering m ilitary 

sanctions. Such sanctions, according to A rtic le  53> should have the 

authorization o f the Security Council. I t  is  hoped that s ch possibje 

consequences nay make member states refra in  from io la ting the charter 

and contribute to  giving mean .g Lo its  princip les.

The O.A.U. may also >;ain from the ex eriences of the Organisation 

of American States. In order to  enforce i*a4* treaty obligations the 

O.A.C. has rovlded fo r  sanct' s to be imposed upon those who v io la te  its  

c a r te r . According to i t s  charter hember-States nay carry out p o l it ic a l 

or economic saiiCtio s against a violation o f the charter. Two examples 

ay help to explain th is.

F irs t, o n 20th August I960, the 0.A §  imposed sa c tio  d o: the
I

Dominican Republic fo r having or a. ised sVbversiVf a c t iv it ie s  against the

government o f Venezuela, including the attempted assassination o f the

Venezuela President BEtancont* llnder the treaty o f Rio de Janeiro, I9U7*

*11 0.A ■ambers were under a duty to carry out sanctions, which

gongidered o f the se erarce o f diplomatic re la t io  s, a d a partia l embargo
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on exports to the Dominican Republican beginning with m ilitary g[ equipment • 

Later, in 1961, t ie  er-bar, o was extc ded to include petroleum, petroleum 

products and lo rr ies *  ( I )

exports o f arm to Cuba as a i  sanction against Cuba for having fonoentated

subversive a c t iv it ie s  in other Imtin American Countries, parti-u lary 

Venezuela* (2 ) These two examples show th it the 0*A.S acted dec is ive ly  

in situations o f crises a f f e c t i ' : t o Jr aniea 'ion. Perhaps the Charter 

of t  e O.A.L would be more e f fe c t iv e  i  sim ilar sanctions were in 

corporat'd in the charter. Accordingly i t  is  recommended th t the O.A.U 

should have in it s  charter provisions e odrying sanctio s to be imposed 

upon those mem; er-shates who do not adhere to charter p ric ip les . Sue 

pro is io  s would include pro isions on economic boycott, aauejMrh? o f 

diplomatic re la t io  .s and ok.ixos4y»i> or suspension rora the O.A.U.

I t  is  noped th t  s ch provisions may cause members to respect t e 

charter a d particularly A rtic le  IIl(2 ):t\\ is  way the a rtic le  would be 

meaningful and e ffe c t iv e * .

In connection with the above reconui.endation, perhaps i t  would also 

be wise to ha e an Bmergency Council that would deal with emergency cases 

that may be deemed to threaten Continental peace and security* Members 

of such a Council woul d choosen from a l l  the member -states (each 

state I  representative) and would o t  have eto power* I t  would /ote on 

& majority basis. Its  main function would be to act quickly<**d e ffe c t iv e ly

in situations o f extreme urgency. I f  the decisio s of such a Council are 

going to be e f fe c t !  e then there should be a provision in  the charter 

stipulating that lhe decisions o f the Emerge cy Council are goi r to  be 

binding on the Member-States.

O.A. U. charter makes A rtic le  111(2) in e ffec tive  especially in situations

G*. Con. ell-Sm ith, The Inter-American System (1966), p 21** -90j Jeroie 31a trr ,

'The United States, t..e 0*a.S a d t  e Dominical Republic I96 l-o3 ’ , International 

Organiztion, I 8(  1961*),p268-91; I .L .  Claude, 'The O.A.S, the U. . and the United 

a tes ,' International Conciliation, 547(March 1961;) p48-93.

I.L *  Claude, 'The O.A*. , The U.N and ± e  United S ta tes ', International 

Conciliation, 947 (March 1964) pp 93 e seq.

shown that lack of enforcement provisions in the

tes
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of gave emergency* I f  thfc Article is  going to be effective in future, 

the present writer feels that there should e provisions in the charter 

stipulating that le  a l consequences w ill be v is ited  upon those wo who fa il  

to observe t e Charter#
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CHA.TER /IV

IHETFICACY OF T £ ARTICIZ

Section I*

Areas where the a r t ic le  has been applied lnefficaclou ly 

In the foregoing chapters we have looked a t the a rtic le  in an 

a n a ly tic  content a d have seen that so fa r  i t  has not been quiue e ffe c t iv e  

in the fu lfillm en t of the purposes of tne charter as cental -ed in  A rtic le  

11 (1 ) of t  e O.A.U. charter. In this chapter we w i l l  in the f i r s  

section, explore those areas whore .he a rt ic le  has teen aplied in e ffec tive ly  

and in the second section examine Vty the a r t ic le  has been in e ffe c t iv e .

Boundary Conflicts

Boundary disputes are a ong the moot explosive of con flicting 

interests amo g O.A.U. states, ( l )  This was even recognised at t  e 

Cairo Summit in  196il. In th is meet* the heads o f  stntef and Govern

ment a.reed th -.t "border problems co stitu te  a grave a d permanent factor 

of dissension** ^(2) T ese con flic ts , i t  -ay be said, ave plagued the 

peace and iiarmo y  of O.A.U. .-ember states for a long time. They have 

been part o f tine history o f member-states o f O.A.U. since the tine o f the 

independence struggle. The fa c t that th s has been so is  su ffic le  t 

evidence to shjw that i t  is  not a mjnor problem but a fundamental problem 

that a ffec ts  adversely the relations of member-states. In a meeting in

Addls-Ababa in I960, (£ ) the head of the Somali delegation to the

conference warned delegates o f the ossi le  dangers o f bound iry con flic ts

and tne need fo r  their being handled wi th caution. He said* ,rWe find

Notes
1. Car e ika Zj The orga ilsatio  o f A'' :ca Unity p(92)
2. A H G/Res l 6 ( l )

CljThompso , V.B.j A frica a d Unit. . p .



ourselves facing today's problems of boundaries a l l  over the continetjathese 

w ill endanger most of our African Unity fo r  which|#e are here assembled item toda,. 

These problems should be treated urgently by the interested states in a 

fr ie rd ly  and co-operative mannter i .  the Africa/ s p ir it  and Justice. " (2 )

In other wcrds what the Somali delegate is  saying lie re is that the >roblea 

of boundaries is  an urge t  one and attempts sho J.d be made I t  s e tt le  i t  

before i t  destroys the eAce and unity uf the O.A.U menber states.

Common trad ition  a..d accord have resulted in boundaries rot being 

firmly fixed . In ^ fr ic a  there are few natural fro .tie rs^

geogr ipycally separating one na i^n from another, and coherent tr lb  i l 

groupi s are divided betwe n d is tin c t natiu ul Governrents. Thus fo r  e ample 

the Soma l i s  are divided betwe Kenya Somalia and Ethiopia. The Ewe tribes 

in West A frica  are divided between Dahomey, Togo and Ghana. This is  the 

lega cy o f co lon ia l boundaries draw, without respect for traditional p o lit ic a l, 

cultural or ethnic divisions.

At ti e t I..: o f i eoederlce 3tru le  or soon a fte r  i  deoe dr ,ce.

wanted the status-quo. The 0*A.U* therefore appealed to xr >er states eto 

respect each other's  so/ereig.ity and te r r ito r ia l in teg r ity  o f each stole 

and fo r  i t 's  i-.aliena le  righ t to Independe .t ex iste ce." (1 ) The I.iclusicn 

of this a r t ic le  i  i the charter did ,ot sol j the already existing dispute

These disputes ha e a ffected  adversely the relations between O.A.u. 

member s tite s  . Few exa pies nay illu stra te  th is . F irst Ke ya and bomalia

Somalis. Soisali^ as ee claiming t At that part belongs to her and that 

the Somalis w o l iv e  in that irea t lo  ; to the Republic of Somalia. The
a

Kenya o er . e t  has cenhrad th is c la i ar.d has tie et ed th t  the Somali

honour A rtic le  111(3) o f the O.A#ii. charter. The Somali Government 

has co tinued howeve. to at ack the Kenya Goverr.me t in  her radio. The 

Keaya gover une t  has interpreted this to :ea.. interference ith  h*-r internal

but o ily  seved to pr seve i t .

have been hawing a dispute over\lhe Kort Eastern part o f Ken., a occupied by

affairs. (2) /33
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t a* 0*adan la auppoaad to form a . atlon* Stata that I o m Ui

|o4toa
TTp**' 33. Spaaoh of t m iiaar of i>o*-all d«la t i .» alt « a atUdd a Ababa



H

In addition there has also been a con flic t  between Morocco and Algeria 

over a*-* te r r ito  y . Morocco claims a large area os Algerian held Sahara 

rich in  o i l .  Fightingbe between the taro broke out in 19 3 and soon aoquired 

the proportions o f war* "This armed co f l i c t  was a vio lation  of the charter

• • • .1 o f the s; i r i t  wtf-fch l.iSihad brought the

Af: ca 3t tes ogether a t Ydiis-Ab iba baAre 1$ fiv e  month* before f l i c t "  (1)

The- a'ove examples i l lu s t  ate to . hat exte t  boundary cc f l ic t s  ire a 

tlire t to the eace, u i  y a d s ta b il ity  o f the continent. *\ore importantly 

thej rhow that the principles o f t e c a r t e r  have beer* in effective in

i  * s ta ‘ es from i  te r ferln g  with each othex^s internal a f fa ir e .

SECESSION

The second area where the a rtic le  has b^en ap lied  inef ficac iqc ly

has bet i in the area of secession, ./here ther#*-have been attempts at

secession in A fr ic a , member states of O.A.U. have taken sides with either 
Ŝ cea<//' nj

Uitr oee ^ r e g io n  or the constitutional govemme t. Those who have tak^n 

sides with the fo r  re have been accused o f v lo la tin  the pri- cip le o f non

interference in  the O.A.U. charter . Few examples w i l l  illu stra te  th is.

i 'irs t  le t  us look at won o (now Zaire) • In 19t>0, soon a fter Congo 

because indeper d<£y* the . ro luce o f Kata ,a ddei ed to secede from the rest 

of the count, y . t  ttes f r i  dly to the leader o f the secessio ists,

Molse Tshombe, c e to his a i i. The Con close overnment protested to 

these states a d urged them : tronly not to in terfere  with her internal

a ffa irs . A fter the oma ion o O.A.U i.i 19 3, she -r e - tin .od ai,lU---- 1 ose

, she continued a: i. 1. .e C.A.U. nemar-states v l weio

helping Katanga to desist. They co tinue ! to help Tshomie in v io la tion  

of A rtic le  111(2). When he O.A.U. interve ed at the request of the Congo 

Cover unent to ieso l e tie  c r is is , i t  could ot succeed to do so. The .atrfer 

had to be referred '.o the U. .. (2 ) Art cle ±+dK?) v;as in e ffec tive  in th s

case.

fhe second exam le is  tho Biafran Case. In 196 7, The Eastern hegion 

of Nigeria decided to secede ffom the rest o f the country. I t  called i t s e l f  

h iafra. Once again nevbers sta as o f O.A.U. begtyn to  take sides. Some

Notes
, Z; The or a isation  o f African Unity page 97T i) Cerve nka 

(2 ) So ra dbi
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sympat, ised with t eNigerian Federal Government, others with the Biafriarx.

The Nigerian go venment complained that member-states were v io la tioag A rticle 

111(2) of the C #A*U. charter by e lp i .* Biafra* The matter she argued was

a purely Nigerian domestic a f fa ir  and Merc er-sta ies  should not in 4rv<*

Oh fo r t ur ite ly  some , rfri^iULia .„al • ,,o— lnt-erveee^  Some merger states

continued to side wi .h Biafra and even went as fa r  as recognizi 

N igeria in fu r  broke o f f  diplomatic ties  with those states tb it  had rec

ce j | Biafra, This as a glaVc situation because i t  put in danger 

the unity and peace of 'he Conti ent. iiere again A rtic le  111(2) w*s 

in e ffec tive  in  restraing me her st.tes from in te r fe r i vlth Niger a 's  

internal a ffa ir e . . .
lo ^ 4 ^

The tuird example ̂ accuse a a non-mem er state o f viola iotj u? the jri. c i le  

o f no. - i  terforence. The Juridi iion of i#.A#U# exte .ds o ly  to nember sta+n.c

bo where countries rot members o f th 0.1. U. in terfere with the -matHm 

&r ^  i ter i l  a f f  JLrs o f a cou y  that is  a mem er o f .he O.A.U., A rtic le  

111(2; is  ot binding or: the former and i t  is to tha extent in e ffe c t iv e .

bo w .« i the Nigerian C iv il War roke ou , Nigeria could not i  oke 

Art c le  111(2) o f  the chart r  to refrain  non-members o f O.A.U. from in terfering 

wi h her in ter ia l a ffa ir s . S im ilarly the Congolese Gover n) nt could o ly  

. . . ( q no -members of oO.A.O. in  erfered with her

i  iter a l af a irs .

The above examples serve to illu s tra te  the fa c t that i  many o f the 

crises t at i^ive a f V. cted the O.A.U. invol i  in er fore :.ce it; 

i  ter i l  a f a irs o either s id e  , Art c 111(2) as o. : , < c t.

.♦•/36



31
SECTION H i "by 18 the A r t ic le  i n e f ioaejou.«?

The forego ing  Beotian explored the areas where a r t ic le  11112) boa boon 

applied in e f fe c t iv e ly ,  rh ie eeotion  w i l l  be devoted to adv-ncin<, l i v e l y  

eipUnatione as to why non-interference princip le  i s  in e ffioec iou e.

The f i r s t  explanation l ie s  in  the h istory o f  the Afrioan uta.ee 

before the formation o f the O.A.U. Ae was indicated in chapter two, 

during the period Just bofore the formation o f  the O .A ."., Afrioan s ta tes  

were divided in two blocs. On the one hand there wae the Monrovia ,roup 

that advocated a loose p o l i t ic a l  union o f  Afrioan sta tes , and the other 

hand there was the Casablanca group that preferred a tig.'.t p o lit ic a l 

union o f  a l l  A frican  states under a oomson government. This d ifferonoe was 

Bade even fundamentally ereater by the fa c t that the two grou; a ware 

id eo lo g ica lly  d if fe r e n t .  The Monrovia group comprise! o f the conservatives 

in c lin in g  in favour o f  the Western ca p ita lis t  b loc XfliSM the Casablanos 

group was s o o ia lie t  inclined . The two could th e re fo r , not ee . eye to 

eye. And although they signed and adopted a s ir  :1. charter the o lo  v go 

however s t i l l  pers isted . I t  could not, i t  is  admitted, he erased by ho 

stroke o f  a pen. In  re la tion  to in is  Thomson has eaidi

"To have dismissed the oleavago as tenuous would have to take - 

s im p lified  view . The d i f  erencea were fundamental end s t i l l  are in s .a .o  

o f the adoption o f  a s ing le  charter fo r  a l l  A fr ica  in  Kay 1963." (D  

An example to i l lu s t r a te  th is w i l l  bo found in the early h istory o f  tue 

organization. Some membes-atates o f  the organisation  (mostly those which 

were formerly w ith in  the Monrovia group) accused fe llow  member-states o f  

O.A.C. o f  in te r fe r in g  with th e ir  in ternal a f fa ir s  and carrying subvrreivc 

a c t iv i t ie s  against members o f  O.A.D. A good example o f th is  is  the 

re la tionsh ip  between Ghana (s former member o f  the CuitU  noa group) and 

Ivory  Coast (a  former member o f  the Monrovia group,, fhc 1 t ie r  durine 

Nkrumahs time used to accuse the former o f  carry in . on subversive a c t l v i t i . e  

against her. S im ilarly  Ghana was not in good re la tion s  with Togo beoaus. o f  s i 

s im ilar accusations. U n til t h i .  day the re la tion s  b.tw.en Ghana and Ivory  Co. 

Coast have not improved very much. With th is kind o f  d if fe r .n o . p reva ilin g  , 

between member-states, A r t io l l l l ( 2 )  « * i « *  3triV0B fo r  pCi0#> U nlti “ d

ohniiot hope to e ffe c t iv e#
1) THCKP80N ?. B . ) A frica  and Unity

n
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Another aspect which has weakened the a r t ic le  i s  the id so lo g io a l 

d iffe ren ce  between A frican states* This is  to sor.e extent, a r e f le c t io n  

o f t;.e cleavage between those s ta tes  that belonged to the Monrovia group 

on the one hand and t^ose that belonged to the Casablanca group* The 

id eo lo g ica l d iffe ren ce  hinge*on whether one is  a c a p ita lis t  state o r a 

s o c ia lis t  s ta te . S oc ia lis ts  and ca p ita lis ts  disagree on many tL ings, They 

are d iffe ren t in  p o lit ic s  and in  th e ir  socio-economic organisation# One 

system v ies  fo r  the destruction o f  the other. A frican  states are e ith e r  

s o c ia lis t  or c a p ita lis t  states. They are also in close geot;rarh ioal 

proximity. In some parts o f  the continent you w i l l  find that s o c ia l!a t  e ia tes-bo

states boarder c a p ita lis t  sta tes. And since the two ideo log ies are opposed 

to each other, certa in  d iffe ren ces  between the two boardering states _re 

l ik e ly  to manifest themselves with a certa in  amount o f  h o s t ility *  Ax1 

example may i l lu s t r a te  th is . Recently, there an, between Kenya and lanzania, 

radio and pres h o s t i l i t ie s ,  Tanzania is  a s o c ia lis t  s ta te , Kenya is  a 

c a p ita lis t  s ta te . Hiring these a tt  cks Tanzania ca lled  Konya a oan-oat- 

man society and an exp lo ita tive  soc iety* Kenya in terpreted th is as an act 

o f  in terference with ther in tern a l a f fa ir s .  C learly the attacks were on 

an id eo log ica l le v e l*  One may ten ta t iv e ly  say that as long as id eo lry ic& l 

d ifferences  e x is t ,  a r t ic le  111(2) w i l l  not be e f fe c t iv e  in res tra in in g  

member-states from in te r fe r in g  with each o th er ’ 3 in ternal a f fa ir s .

A further fa c to r  that may explain  why the a r t ic le  is  in e f fe c t iv e  is  the 

preparation o f  the charter. I t  w i l l  be remenbered thnt the charter was 

made in a very short time. A frican  governments were in  a bur y  to have 

the organisation formed, This means that they devoted l i t : l e  a tten tion  to 

iesues that would make the charter meaningful and e ffe c t iv e .  They did not 

address themselves to issues l ik e i  why do we no~d tue organization? Do 

we ne d the organization  to serve us and i f  so how would i t  servo us 

e f fe c t iv e ly ?  How do we make the organization  e f fe c t iv e ?  Do we need the 

charter as a bindin_ covenant or a non-bindinj o.:e# I f  i t  is  to o

b ind in j one- — ddo iwJoake i t  b in d in :. what ore the l ik e ly  problems we
h0K 1

are l ik e ly  to encounter? etc. The founding fi thors do not seen to r ad ressed 

themselves to tne down-to-sarth issues. The resu lt o f  this that they 

came out with a charter whose p rin c ip les  have been honoured more in  breach 

than in observance. Per instance there was no provisionlfor the enforcement
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o f the observance o f  the p rinc ip les  o f  the charter. The lack o f such a 

provision nay be said to have contributed to the in e ffeo tiven es  > o f  the 

princip les o f  the charter and most o f  a l l  a rtic le  111(2).

The f  c tcr o f  national chauvinism may perhaps explain why 0 . neober- 

atates do not honour the a r t io le  thereby making i t  in e ffe c t iv e . I t  w i l l  

have been noticed that A frican nations place national ob ligations before 

O.A.U's. ob liga tion s* This neans that since, G . i s  a continental organisa

tion with it * s  own ob liga tions that member-states should discharge, -hese 

that aexbazs«a±a±as sfranid itzekaxe, ob liga tions w il l  always 

take second place v i3 -a -v is  national ob liga tions. I f  national ob liga tions

w ill then take procedence over continental ones, i t  means that the chances 

o f member-states observing oharter princip les w i l l  be very slim since they 

w il l  already be very occupied at home. 5br instance when Uganda 3 she 

wants a part o f  Tanzania she is  pursuing a national ob jective  and is  to that 

extent unmindful o f  the p rin c ip les  o f  the charter that forbids such an act. 

Equally when Somalia says she wants a part o f  Kenya she is  asserting t u" +

her nation .1 o b li  i t i  ns cone f i r s t  before c< ntinontal ob ligations 

f ^ +  ^nt-lnnntil This national chauvinism makes the

charter qu ite in e ffe c t iv e .

BUrther, the lack o f supra-national powe 8 on the part o f  0, *u. 

perhaps accounts partly  fo r  i t * s  lack o f e ffec tiven ess . I t 's  powors do 

not extent to member—states domains. I t  has no power over them#

"The charter has established a' ldose in te rn a t io n a l organisation h^aed 

upon voluntary co-operation between states. r . - + r ntunn none o f

n{ 1- i on based upon voluntary oo-e }rerat:i--~r: op- otto vtc'-ec*

I t  contains none o f  the supra-national characteristics  which one would o -pect to 

to findjin an organ ization  o f  a fed e ra l or quasi-fedoral character", ( l )

The O.A.U. chn therefore re ly  upon the good w ill  o f  member-states.

Unfortunately member— states have not been keen on obc jrving the - "  ni^p.^fu 

p rin c ip les  o f  the chu~rter, And s in c e ^ 8 organisation cannot compel

“ '* ’ 3r p rcvic ions, i t  aas r jek ined helple3 in s f e e  ^

o f  A frican U nity, page 80.
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friendsh ips umong leaders might partly  explain why A r t ic le  111(2) la 

in e ffe c t iv e . This hup. ens when one o f  the leaders is  overthrown. When 

this happens he may run to h is f r ie n d ^  country, from that oountxv o f  refbge 

the deposed ru le r  nay, with the help  o f  h is fr iena  s ta r t a war o f  and*.

against the government that hac deposed h ia. This ia  what happened when 

Obote, the former president o f  Uganda was overthrown by the army under 

General Amin. Obote f le d  to Tanzania where he was ^iven p o lit ic a l assylua by his 

fr iend , the president o f  Tanzania. Soon radio Tanzania started carry in  

broadcasts on Uganda, c t it iz in g  the new government there. The Uganda .overnuent i 

accused Tanzania o f  in te r fe r in g  with her in ternal a f fa ir s .  A rt io le  111(2) 

was o f  no e f fe c t ,  radio Tanzania continued ta l ing i l l  o f  the ^vtmment 

o f Uganda.

We have seen previously how boundary c o n flic t  a ffe c t  the e ffectiveness 

o f .a rtic le  111(2). One ...ay argue hero that i f  the cispqtes remain unacted 

then A r t ic le  111(2) may always be v io la ted .

One important fa c to r that may account fo r  the in effectiveness o f  

A r t ic le  111(2) is  the apparent lack o f  mass involvement in thu 

process o f  the U.&.U that determine t i * iestiny. Leaders have tcr.-od to 4 

make the Organization their own monopoly. An organization or an in s titu tion  

without the support o f  the grass-roots lacks legitim acy and is  doomed i ’c

f a i l .  Ilkruuah once said that w it out the pec le ,  the organs, tion 

o f  A frican unity i s  a myth. The organisation cannot tru ly depend on f r a g i le  

accords b u ilt  ̂ the transient personal friendsuips o i a few score supe -  —

sovereign leaders, and hope to su rv ive . .«orkabio unity art aux has to be 

broadbased. ( l )  I t  roist be the un ity  o f  our peo le  in  th e ir  masses.

’’The in sp ira tion  and organ isational means provided by the 

document, (ch a rte r ) w i l l  become a r e a l i t y  only i f  the masses o f  A fr ioa  

aro mobilised in to a c tion ." (2 )

I f  the people are uninvolved the organisation w il l  not have much merning.

The charter as w e ll.  A meaningful in s titu tion  is  one that has ro ta deep 

in  the masses o f  men i t  is  serving.

The O.A.U. a lso lacks some machinery fo r  enforcing observance o f 

trea ty  obli, . • example o f  O.A.G. has already be n re ferred  to . The

O.A.6. has provisions in i t * s  treaty wheroby me; ber-.states who viol< te 

trea ty  provisions is  v is ite d  upon by sanctions prescribed therein. One

X V\^ !><?, VA } "_______  ________



would suggest that . . . .  o. oulc L .ve sar. i  . c .. riaions in .

charter to “be imposed upon those who v io la te  the charter*

In sum one would say that the machinery created to make charter 

p rincip les e f fe c t iv e  was not strong enough* The pu.goeoo o f  tae chi • r

have as a resu lt net been fu l ly  f u l f i l l e d .

"The h is to ry  o f  the *U, since i t * s  founding has shown quit~ c lea rly

that the machinery tVolv i  at Addis—Ababa in 19&3 was not strong enough in

i t s e l f  to act as an i i  odiate extinguisher o f  h o s t i l i t ie s  in A frica* —*___'

Past and even present disputes have c lea r ly  revealed the weakness o f  the 

system devised by t:.e charter o f  the O.A.U* fo r  the settlement o f disputes. - 

Considering the high hopes whioh were placed in the O.A.U,, i t  w il l  be a blow 

to the prestige*. Of the charter i f  the impression oonveyed to the re s t o f  

the world is  one o f  s e lf- in te r e s t ,  where the private in it ia t iv e  o f the 

ind ividual A frican  statesman continues to be given preference over the 

organised authority o f  the O.A.U* f,( l )

•'hat we th ere fo re  need now is  a new charter that w il l  meet the 

challenging needs o f  the continent. A new charter th<~t is  borne out c f  

the unhappy experience o f  tho past w illb e  necessary i f  the organisation is  

going to be o f any e f fe c t  to the people o f A frica*

"A new o rien ta tion  is  necessary to close the yawning c red ib ility  gap be 

between what we have proclaimed fo r  ton years and what we have actu a lly  

done in  that period. Uir organ isation  is  the victim  o f  an outdated charter 

which, by stressing states rather them African people, places s e l f -

defeating emphasis on our i l l o g ic a l  inheritance from a co lon ia l 

past. This is  why fo r  the past ten years we have l iv e d  in contrad icticns, 

preaching unity whils in r e a lity  re - in fo re in g  the chaotic absurtity o f  

mini so vere ign ities  that plague our continent. And th is is  at a time 

when epoch-making moves towards continental unity are taking place even in the 

most t r a d it io n a lis t  quarters o f the g lo b e " , (2 )

In conclusion few things w i l l  he noted. I f  the organisation is  jo in  to u c 

be o f  any meaning; i f  the organisation is  going to be o f  any e f fe c t  to the 

people o f A fr ica , then new d irections other than the one we have used in  the p >t 

past need to be founo. There is  an urgent need fo r  an overhaul o f the 

charter i f  the asp irations and hopes o f  the continent are going to he

fu l f i l l e d *  A new ch;.£ter more meaningful and e f fe c t iv e  w il l  be necessary fo r  tne 

‘Vsitc^vv^ A p* S' .' r



the achievement oS t ese hopes and asp irations. Kore Laportantl;* t n; 3 o f 

Africa w il l  have to "be rxb ilised  in to  action.

+--- ;i'. j-------------:ditnr f r i  r»A z.-lngf
■The fih iwwti aa Times , 30, 1 >^3, y+

l  ?3» Tn -ir<).

—  ft*». anisatic n o f  A fr icar Unit}b -**C *& *
Ib id ,—t . c £,
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HCTICE I l

Tbo foregoing ahapters have be«n devoted to esee'.nû  the
{^Aotic ial or dyeXMio t lcnal nature of the oh^t.. .  Dm i m i Im U m  I j  

revealed that Article 111(2) ls9 to a considerable extent* inef fiaicsl U 
fulfilling the purposes of the charter aa laid dovn in Ur Hole 11(1,. Me 
lection will mainly be dedicated to advancing poeeible eoluticne to to* 
problems that have rendered the article ineffective,

before Bakin., nj reooenendstion* we ne to note one point* <nr 
realities end experiences have unfolded theseelvee in the oatree of the peet 
eleven years since the birth of the G.A.U. A* indioeted in Ue previses 
chapters, many crises have arisen vhiea the 0» • . found difficult to
solve. done member—etetee have been assumed of interfering eith ether 
aesber-stetee internal affairai eoae states have been scotsed of oibverslve
aotivitiesi there have been lnetanoee vhsre hi seen life ban been loci 
(Yigorian civil war) | there have also be an instances *here die ;u tee between 
•tatee have almost enoalated into armed oonffontetion, end lie to thee# pro.
bices, the unity and peace of the continent has on oosasions bee> in grant 
peril. The machinery devised hjf our founding fathers in 19$J han not bsett 

effective in solving these Ue t̂ea,
T.t, w  leul«latlon -hata-.r U 'l natur. Mat, In to ha affaouva

b. in kaaping with tha oonorat. r-litiaa pr.»allli* within tha a»MU»lty. 
Thi. i 6  to any that law, or prlnoUlaa out >r.ly ba l to ary aoolat,
if they will aw . tha n.oda Mid r^ulrM.nta of that partltolMT aool.ty. 
th.y b. to. full MhodiMnt of th. aaaln-folltloal «wm— t whw-
in they ar. applioabla. ttla -V th. Jaw. vUl ao^ir. la.iti.ah/. « *  

ohart.r hovover, 1 . fairly out-d.fd «d b- -rt a. «oh 

with th. unfoldins realitlo. of t..« oo.-.ttai it,
"A no« ori.nt.tlon 1. nao^-7 to dN. to . «w-lblllt, «ap
jt-««n -hat -a ha-, pn-clalnad for than 7~r* Mid Mat -a baa. 

otually don. in that period."(1 )
... » * »  » •  — ■ —  “  "  — • '  “

. . . .  a ..r > «  tt*. n i l  n  “  — «  _____________ _Will be in helping with the
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of the continent, is  necessary. In th is  connection i t  would be recor-on ’ed 

thut an M l-A frdca  Constitutional Committee made uj preferably o f non- ovom - 

«ntal experts bo appointed to re-exanine tho charter o f  the organisation and

sake re oo nun end at ions on ways and means o f  g iv ing p ractica l e ffe c t to the 

r in c ip lcs  o f  the ch r t e r .

With regard to A r t ic le  111(2) the committee should address i t s e l f  to 

issues l ik e i  what is  in terference? What is  domestic Jurisdiction? What 

aatters constitute in terference? How can observance o f  t e a r t ic le  bo 

enforced? The lack o f  resolu tion  o f  these issues nay have oontributed to 

the in e ffic a c y  o f  t e article-. I t  will^hoped that i f  sriich a coi ai eu

8eriously addresses i t s e l f  to them, perhaps concrete solutions may be

found tV . ,  l: 'v ;ivt the a r t ic le  e f ec t.

Another issue that w i l l  also need to be resolved is  the question as

to when the O.A#U* may' be allwed to intervene# Hany times situations have 

arisen warranting 0 ,A#U,1 s in terven tion  hut i t  has almost always sc n 

constrained by A r t ic le  l l l ( 2 ) .  Some o f  these s ituations have been oo 

I serious that they have at tines threatened the peace and s ta b il ity  o f t i e  

continent, ( fo r  instance the Congo and Nigerian crises re:erred to bole ■• )•

I This has meant that A r t ic le  l l l ( 2 )  has played a negative ro le  in regard to 

the fu lfilm en t o f  the purposes o f  0,A«U, as stated in A rt ic le  11( l ) .

"The p rin c ip le  o f  non-interference in  the in ternal a ffa irs  ; states 

poses a serious problem fo r  A frican Unity. The a r t ic le  emphasised the 

des irab le  form ality  fo r  establish ing mutual trust as w e ll as good re la tion e  

, among nations but a lso inh ib ited them from pronouncing on aotions by 

ind iv idu a l states which advocates o f  un ity  might consider detrimental ^  

u n ity . This p o s s ib il it y  was amply demonstrated in the discussion oL the 

Congo, when i t  became increasingly d i f f i c u l t  fo r  A frican states supporting 

one fa c tion  or another to avoid in te r fe r in g  openly in what were considered 

the in terna l a f fa ir s  o f  the Congo. What the Addis-Ababa conference fa i le d  

to estab lish  was the point at which an issue mi ;ht cc se to be domestic 

issue and became one fo r  Pan-A frica in ist in te rven tio n ".(2 )

NOT53i

( l j| ( y > e efo r c )

■ * fr-i f  r i  ca- r. ■■. a nine
(2 ) THOMPSON, V. B. | A frioa  And Unity. p .



The N igerian  c i v i l  var demonstrated equally v e i l  how A rtic le  111(2) 

•tndered tAe O.A.U. in e f fe c t iv e .  Here untold misery was caused on human 

ife. Y e t, the G.A.U. oould not in tervene. r t ic le  111(2) prevented i t  

.c in te r fe re  with the in terna l a f fe ir s  o f  a member-state. ( f ) I* is  t? -  

r itted that the H igerien situation  showed the fu t i l i t y  o f  deferring to 

sovereign states prerogatives and exclusive competence in  a situation o f 

extreme danger to humanity..• " (£ )

view o f th is i t  is  recommended that tne oharter be -icdificd to allow 

the organisation to intervene irja ituations that a ffe c t  Fm-Africar. poc.se, 

s ta b ility  and secu rity  and in s itu a tions  where human l i f e  is  in jeopardy.

With regard to the la t t e r ,  the charter should be modified to stimulate

that matters a ffe c t in g  human righ ts  are not within the exclusive ju risd ic tion .

of a member-state -uid that the O.A.U. w i l l  intervene wherb they ..re v_>l ted.

A ls o , in regard tc peace and secu rity  o f he continen-, i t  -3 re

commend, r that the O.A.U. should have itcown nmaom keeping force 

main function would be to intervene to restoro perce and calm in Situations 

where member-states are involved in m ilita ry  c on flic ts  that threaten the 

peace and s ta b il ity  o f  the continent. The force would comprise o f  persons 

chosen from a l l  the member-states o f the organisation. I t ' s  situation 

would be in  any 3ta te  ohoa-n hy member-states o f  the organisation.

fu rth er, i f  there is  goine to be a m odification o f  the oharter to make 

the organisation more active  in f u l f i l l i n g  the purposes o f  the charter, a 

stre ) powerfu l$*crstariat w i l l  be neoessary. The suooess o f  the

implementation o f  the oharter depends to a oonsidorable extent upon t ie  

power o f  the adm inistrative s ec re ta r ia t. The sec re ta r ia t must be Given 

a new lease o f  l i f e ,  a fre e r  hand in  the regu lation  o f  in te r-s ta te  matters

and a ore responsive instru.ient fo r  ac*»io .

Sanctions provisions w i l l  be reoonuaended. These w i l l  be necessary 

so that when a member-state has breached A r t ic le  111(2) or any other a r t ic le  

fo r  that matter, she w i l l  be v is ite d  upon by these pena lties . The sanctions

may be divided in to three oate,.cries. T ir s t ,  wo n.y have thetrrbnomioo

„  , .. . _ fnenbQ''-st&te who persisten tlyor th is one, -

OKI, h| Organisation o f  Afrioan P n i * y « / states. 
. OTh, ?. 0.| Internal -aw M*d .he Hsw Afi



rio la tes  charter provisions w i l l  su ffe r  exononio boycott fron other aeater- 

states* . decide to sever eocnomio re la t io n s  with the g u ilty  stat< .

.'•aber-states w i l l  be required tc adhere to such a resolu tion  by the

charter,

Thu second category o f  sanctions provision w i l l  be a suspension or 
fXpftlsion provision, hhere a cieraber—s ta te  is  dec: eu tc he flo g ra tly  

t io la t in ;  charter pro v is  i 'n s ,  then the 0, A*U# may be ca lled  upon to , 

either suspend or e rp e ll that tc ember-state, i^ach tisouid however Oo

deoidoo on it * s  own m erits and the circumstances surrounding the case.

The th ird category o f  sanctions would be a provision on the p o lit ic a l 

boyoot; o f  a g u ilty  s ta te . 3y p o l i t ic a l  ooyoott is  meant severing diplo

matic re la tion s  with unotner s ta te . A sta te  that v io la te s  the oaurter a y  

incur tn is  penalty.

The main purpose o f  these provisions w il l  be to is o la te  tne gu ilty  

itate from the rest o f  the members. Pew members would want to be iso la ted  1

.ike South A fr ica  or Hhodesia* This apprehension o f iso la tion  may cake

: ember-states observe charter p rovis ions.

Instead o f  havine the Assembly o f  Heads o f states and Oovera.er.t, i t

.s recommended that instead we have The .A fr ica  .--.nor,-one,y :rob laftn_ ,ouno^.

:n the past the Assembly o f  Heads o f  States and Oovemment has done l i t t l e

loro than talicins in situations o f  c r is is .  Tho function o f  th is council

r i l l  be to handle s ituations o f  grave emergency that are a throat to tne

aaca and security o f  the continent as w e ll as s ituations whore human r ig h t .

ire in  jeopardy, i t  w i l l  also be g iven  the re o p o n .ib U iV  o f  deoidlB6 wheu

;he peace keeping fo rce  (recommenced above) w i l l  bo ca l.ed  upen to intervene
j>.A.ce

.n order to restor/am on, b e llig e ren t states. I t  is  prsferab le that the 

.ounoil be a permanent one with representatives oheo.en from a l l  the menber- 

.ta tes -  each state .ending one represer.tateve. In th is  cornoil there 

ihould not bo any s ta te (s )  with veto power. A l l  states should be e^ual 

nth reso lu tions being passed on a m ajority baeis. The decisions o f the 

.ounoil w i l l  be r e t i r e d  to be f in a l and binding on the a ffected  M r f * * .  

.ta tes . fa i lu r e  to comply with the cou n c il's  reso lu tions w ill  warrant the 

tpp li cation  o f  the sanctions provisions against the party in fa u lt , due. 

t^oounoil w i l l  help the organisation f u l f i l  the Im poses o f  the charter i f



it is

To help the iner .ency Cbunoil another council io  recommended# This is
J * .  _

Tn.n C m ora l As3anbl;/ o f  f r i c a . This w i l l  preferred instead o f the council 

o f r: m is te rs . This .mcatably should c n 3 is :t o f  repr-sent tives  fro  . oioang 

the member-states, I t  is  preferab le that i t  be a ponnan#nt one. I t * e  

situation should be a place chosen by neaber-states (but should be in t. e 

same p lace as the inerL>enoy Council). I t  w i l l  be aip.osed to be Lieotin# 

regu la rly  to discuss and decide on contemporary continental problems.

Tho scope o f  re ferronce  w i l l  be such matters t hat af^’o^t the o e ra ti r. 

and implementation o f  charter provis ions. The reso lu tions o f  the Assembly 

should be binding on member-states. This Assembly w i l l  also be charged 

with the re sp o n s ib ility  o f  r e fe r  "in? to the lner*T,:oy Council mat tors o i 

®ergency nat .it would warrant t i e  in tervention  o f  the oounoil.

I f  these councils are u t i l iz e d  by member-states, one nay hope that 

the p rin c ip les  o f  tho charter w i l l  be observed and that e charter would

be e f fe o t iv o .

The charter o f  the organisation o f  African Unity established the 

commission o f  A rb itra tion , mediation and c o n c i l ia t io n . ( l )  Thi3 ine t utution 

is  charged with the important function  o f  the peaceful rocolution  c: 

disputes among member—states, kembor— states have however, given l i t t l o  . r  

no a t *-ention to th is  in s t itu t io n  in  the past# Disputes that should have 

been handled by t is  in s t itu t io n  have gone on unattended. I t  is  recom

mended that member—sta tes  use the o f f ic e s  o f th is  in s t itu t io n  whenever 

disputes arise  among themselves, For i f  u t i l i - o d  the cciauission con be 

an important piece o f  machinery fo r  the 'peaceful roso lu tion  o f  c o n flic ts  

in A f r ic a . (2 )

This O rjan isati n o f  A frican sta tes  is  kno n a® the Organisation o f  

A frican  Unity. Here the emphasis is  on unit; not l iv io io n . Perhaps a f  

so lu tion  to our problems may l i e  in Pan- .frloan Ur. .ty« In  n it; *c- can 

f ig h t  b e tte r  and much more e f fe c t iv e ly  the problems that beset us than 

when we are d ivided . Presently we do not hava unity among oursclve3. V/© 

are divided along id eo lo g ica l lin es* the way our ©oonomioa are organized 

and even what fr ien ds  we have (whether one is  pro ’.rest c r  eaat;. These

d iv is io n s  only serve to make us easy prey o f our external enemies, 

tU  )LU. vL C • A - -  C-U n&tf.
r  *  : L v u  „ ^ v w o l  ^  ^  Vi—  fV,M ^  P  ■ * *  •4



••The su rv iva l o f  fr e o  A fr ic a , til© independence o f  th is  con tin en t, and 

BL development towards that b r igh t fu tu re  on which cur hopes and ondeavou

pinned, depend upon p o l i t i c a l  u n ity .......... The fo ro e s  -hat unj.te ufc fr '

gjc* f a i  greater than the d i f f i c u l t i e s  that d iv id e  us a t  p resen t, and ou i 

goal oust he the establishment o f  A fr ica n  d ign ity  p rogress and p ro s p e r ity "  

Instead o f  emphasizing on our d if fe r e n c e s  we si ould s t r iv e  '’ o r  u n ity  Ox oh 

continent. A cnarter o f  one un ited  continent would oe more e f f e c t iv e  whan 

a ohai Tî - o f  lV.: n Inent, In t..c -••..at c . ; t* . • countries

jiave he n disunited w ith  the re su lt  th a t the charter has been in e f i© c t iv c .  

Perh-p3 in  u n i t h e n  uho charter would he e f fe c t iv e .  This is  one construe 

thin worth attem pting. In  u n ity  A r t ic le  111(2) aay he meaningful and 

e f fe c t iv e .

- y-F ina lly  i t  w il s t r  ngl; be raooHiuended that the mas*-’©a o f  A fr ic a  

be in vo lved  in  the processed o f  the o rgan isa tion  that determ ine th e ir  

de: . . .

four, in g  fa th ers  recogn ize  the r ig h t  o f  people to con tro l th e ir  d es tin y  

ana the nec i to harness the natural and human rescuroes f o r  the advance

ment o f  the peoples o f  A fr ic a . F u rtf • : t  l e  11 (h ) bu ttresses- th is  

anJ says that one o f  t] - pu po3 3 o f  the 0.. ,U. s h a ll he zo co-or lin- t© one 

in ten s ify  co-operaticn  and e f fo r t s  among member-states f o r  the purposes 

of ach iev ing  a b e tte r  l i f e  fa r  the peop les o f  A fr ic a . For the achievem ent 

o f th is  end i t  may he said that the p a r t ic ip a t io n  o f  the  masses o f  A f r ic a  

in 0. .U *s« a f fa ir s  i i  ind i ensable f o r  the suocosa o f  the o r n is a t  ,

1h ach ieve the p a rtic ip a tio n  o f  the masses in  O .^ .U 's . a f f a i r s  few th ings 

may he reccmvended, F ir s t ,  instead o f  Heads c f  s ta te s  and Governments 

ohoosing the decretory General o f  the u. A .U ., i t  in  recommended th-.t the 

Secretary General he chosen in an e le c t  i  n to bo held in  a l l  a em ber-states 

o f 'he organ isation . The e le c t io n  should on ly include persons nominated 

by member-states in  zhe General As embly o f  Ohio a (recommend id ab r j .

The e le c to ra te  should comprise o f  those who ore e igh teen  o r  above th is

***•  -*ie **oon ionh .tiv .-s  to uhe A fr ic a n

U r g e n c y  Problems Council(rooommendad above) should be choosen by the
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p«oplu in national e le c t io n s  in  a l l  member— stages* T h ird ly , t..e Secretary * 

Jener .1 should L i\  contiacta w it the l-eo; lo* He should "be t i l l 0,

I a£ ress A frican  e-:,s es in r a l l i e s  organised by member-states so thau 

he can inform them on the a c t iv i t ie s  o f  the organ isation* The fou rth  

recommendation is  that there should be more frequent in te r - s ta te  s o c ia l 

cu ltu ra l ezch n je* « Cultural in te r -s  -utes* a c t iv i t i e s  should be more 

frequent than they are now* They 3hould take place y»H yea r ly , iou th  

exchaug®8 between s ta te s  should bo encouraged* P re fe rab ly  there should he 

a Tcuth association fo r  young people opera tin g  under the auspices o f  the 

0.A.U* Under such an arrangement young people from member—sta tes  may have 

occasion to meet and exchange th e ir  views and experiences on the con tinen ts 

a f-a irs* This way the:, may perhaps b rin g  A fr ica  c lo ser  to unity* id irth er, 

i t  may be hoped that i f  these recommendations are implemented, the o rgan isa t 

may be o f  more meaning and e f fe c t  to t x ft the people o f  A fr ic a  than i t  has 

had in  the past*

SECTION 11L CONCLUSION

This paper has beon concerned p rim arily  with an an a lys is  o f  A r t ic le  

111(2) in  an attempt to in ves tiga te  whether the a r t ic le  i s  fu n ction a l o r 

djpKftinoticnal as r •

In  the course o f  the analysis i t  has beoone evident that Art i c l e  111 

(2 ) is  very crucia l to the fu lfilm en t o f  the purposes o f  the charter i t * s  

main essence being the creation  and preservation  o f  peace, harmony nd 

unity among member-3 ta t  es. In order to know whether the a r t ic le  has been 

e f fe c t iv e  or net one w i l l  nojd th e re fo re  to answer the question : to what 

*tfc extent has the essence o f  the a r t ic le  been re a liz ed ?

The answer tc th is  question l i e s  in  what has bean sa id  in  the p rev ious 

. chapters. In these chapters i t  has been shown that the a r t i c l e  i s  b r is t le d  

with very  many shortcomings* For instance i t  has been shown in  the 

course o f  the analysis that the a r t ic le  lacks e f fe c t  due to the fa c t  

that the a r t ic le  tortra i3  unclear and undefined. <hat i s  more ft thas  ̂

no provisions in  the charter to enforce i t * s  observance by member-states

1
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Xt h*s K a^so keen ind icated  that the charter is  outdated and out o f keeping 

^  the needs and requirements o f  a continent that is  constantly ohanging^ 

each passing year. This la t t e r  fa c t  has, most ; ir t ic u la r ly , : e : :-e 

m*  p r in c ip les  o f  the charter in e f fe c t iv e  and to a considerable extent

eSl?) Lack o f  u n ity  and national chauvinism have also contributed 

their quota to t~e weaknesses o f  the a r t ic le .  On balance therefore, i t  nay 

h# said that the performance o f  the a r t ic le  has not been good. I t  has not 1 

lived to our expectations.

In  th is  connection i t  has been suggested that the charter be completely 

o v e r h a u l e d  i f  these weaknesses are going to bo overcome. *  ne- charter that 

will be in  keeping with the hopes and aspirations o f  the people o f A frica  -aho 

should be made. A new perspective is  necessary i-  t e a r t ic le  is  .joins to 

be e f fe c t iv e  in  fu tu re. The purpose, o f  the organization w il l  not bo 

achieved w ithin the framework o f  the present charter, a new one w il l  have 

to be found to meet the challenging needs o f  contemporary A frica . Perhaps 

i t  should be added in  th is  connection that Pan-African Unity will^neoes-

aary in  achieving th is  new orien ta tion .

" I  can see no secu rity  fo r  A frican  states unless leaders lik e  ourseves

have rea lized  beyond a l l  doubt that sa lva tion  fo r  A frica l ie s  in unity.

I f  we are to remain f r e e ,  i f  we are to enjoy the fu l l  benefits  o f A fr ic a 's  

enormous wealth, we must unite to plan fo r  our to ta l defence an- the full

exp lo ita tion  o f  our human and m aterial resources, in the i j t e i e o t

people'1, ( l )

I t  w i l l  be remembered that achievement o f  the go'-Is o 0. * . .  «1 1  

d isun ity , i t  w i l l  l i e  in  the unity o f the peoples o f  A fr ica . nlr in unity

can the charter have meaning and e . : e c t .

[QTBSi « c»> .
(1) HODIUKi K .j A fr ica  M ist Un ite, p -  r *  '


