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I. Kenya's Land Problems
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This paper will not be concerned with the details of }
historical constitutional development in Kenyﬁ, nor will it "
examine the present political scene.l In this sense it is
not an anélysis of the contemporary setting with the object-

ive of factual political ‘prediction for the immediate future.

Rather the essay is a description of the main economic changm:
in land tenure and usage between 1954 and 1959 and e;.rx’enre.m.'m;'i
ation of scme of the legal and p»>litical implications which
in one sphere clearly indicate the new direction embarked
upon and in the other perhaps cnly enable a departure from

the old.. It is the special inter-relationship of land tenure.

!
governmental administrative and legal policy, and political j
evolutiosn which gives Kenya its peculiar flavor. 4

Agriculture, for both Europeans and Africans, is the

staple of economic 1life. Historieslly i1t has been the privi-

e -
leged European position in this land spharé{ and the reasons %

. given in its justification, which have led to continued

political minority control. Communal, as opposed to individ-
!
ual, political representatiosn has echoed and been mutually

reinforced by a policy of tribal or communal restrictions on
the evolution of indigenous land tenure.

Until 1959, the law which governed land held by Euro-

!
{
{
1
}
}

peans was totally different from that regulating Africans.

The Kenya Government had been unwilling to recognize formally,

' _the evolutlon of African customsry land lav. However, NK‘
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changeswi;miand tegd;;-and uﬁag;>were cogﬁinﬁéily reégi;ihg
informal acknowledéement through'both'the African court |
atructure and fhrough the British administrative officers

who preformed executive and judicialﬁlocgl government functions.
i The 1959 legal changes obviously atler the statutory frame-
work regarding land in Kenya. And further, they will have

repercussiéns throughout the'country via the court and ad-

ministrative structures. These latter two, in turn, will
i ' \

determine the nature and degree of the effect. The legal

changes, by Lealing the previous duality of land law, make

possible an equallty of landholding status between European

% and African. And the cumulative changes have tlre added

| psychological effect of enabling this new equality to find

‘ expression in Kenya politics.

; The middle decades of the twentieth century are seeing

' the "winds of change" transform the landscape of Africa. 1In
the place of liquidated colonial empires stand & growing E
number of independent Africen states. VWhere colonial controi
remains, rankling problems are at last receﬁ%&ng searching

consideration often followed by concrete proposals for action;

Equivocation is at last giving way to firm governmental de-

cision by most of the colenial powsers. |

, One of the most complex and serious of the colonial

~ problems in Africa is that of land tenure. For most Africans

v land still forms the matrix of & man's existence. Its pro-
tectiqn} perpetuation, and beneficial use give the basic

! cohesion and unity of purpose to a family, clan, or tribe !
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and are the sanctiona of the rolitical, judiclal, and 8ocia1
pover and prestige of the elder, headman, »r chief. In pre-
dominantly agricultural countries, land can be ths visible
symbol of status - African or Eurospean - 1n the community.
Differing ideologies of land end/or the perpetuation of such
differences can alienate tribe from tribe as well as race
from race inAfrica. Thus, :cne =2f the basic administrative
decisions of & colcnlal government must be its position on
the nature of indigenous land tenure which 1t will recognize
end the desired direction end extent of 1its evolutizn. Tlis
‘decisicn may, in effect, srell out the nature c¢f indlgenous
Foliticel develcpment‘at e leter perliod.

The gcope of this essay will be ge:graphicélly lim!lted

to the British colony of Kenya, although szcme of the

methods of solution and the actuel answers themselves tc the

dilemma of land tenure and land use have fer wider arplica-
bility. Moreover, the perer willl f'ccus on a limited time
span. The five years from 1954 to 1959 would appear to be
revolutionary osnes in the history of land tenﬁ?é policy in
Kenya for several reas:ns. Factually.there have been the
initiatlon in 1954 of the Swynnertsn Plan "To Intensify the
Dcvelopment of African Agriculture In Kenya" and its logical
and very important legal supplements, the Report of the East
Africa Royal Commission 1953-15%55, and tpe Government of
Kenya's decision in 1959 to open the previously racially
sacrosanct "White Highlands" to occupation and farming on a

non-racial basis. These signal pronouncements.will be dis-
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cussed singly and will form one section of this peper. Tno-
gether they have important substébtive and conceptual impli-
cations for African, Asian, and Eu?opean in Kenya.
Economically, the "revolution" means recognition and
encourapgement of the evolution fr~m communal to individual
land tenure. Consnlidation and regzistratisn of landholdings

ere the basis for issuance ~f an "individual" freehnld title

to thls new rarcel »f land, & negotlable title which conveys |

new mobility in land trensfer and dilspositinnm, Mahdatorj is
the concomittant institution »f modern techniques »~f farm _

pldnning both for mixed farming and pred-minantly stocking

areas to achieve the economic use »f the aveilable land in

Kenya, The possibility ~f land alienation to non-tribal end

nan-raclal buyers »r leaseces 183 introduced. And finally,
the emergence of a landless class (something unimaginable in
traditional native law and custom) through accumulation of

landhnldings and imprudent salc »r mortgaging ~f land tn

raise capital »r tn pay debts bec-nes a distinct »rabability.’

o
Given the above, ploncering legal and gdministrative

decislions had to be teken by the Konya Government and the

Cnlontal Office. Thecl.aracter and administration ~f the law

in a cHuntryare tangible symb»>ls ~f the normative pattern to
wh:ch a soéiety>aérires. The tension pr-duced by separate
but unequal legal systems is especinlly acute 1in a conlonial
situation vhere movement from the jurlsélcttﬁn of one law to
the otker is controlled by the policy »f the superisr pover,

i.e. tre C:loniel Government. The attaimment of at least

X



‘legal equallty within a territory has become an elemental
drive. BS», formal and informal legal changes in Kenya are nf

vital importance. In Xenya an examrle may be found »f the

duality of law which exists whenever an external nowar &ntersi
a country and impnses its legal system - for whatevar bene -
| volent »r malevolent reassns - over and above the broad base
| of pre-existing native law and custom. The course espnused j
by the Government since 1954 has led to the possibility of a |
' coherent land system and a heéling nf the legal rlurality in
fthe sphere of land law. Certain legal quostiona‘with grave '
sncial repercussions remaln as yet unsolved, such as the ’
problems of inheritance and succession and of the making of
- wills, It will als»n be necessary to sse to what degree and
. in what way the historical British policy »f native admini-
stration and native cohurts in Konya has allowed, as regards
: land, for the impingement of English legal concepts osn native

law and cust-onm.

Further, the entire pattern o7 African ecHonomic and

i

' legal forms, juxtapossd agalinst those »f the Egropesan settlem,

; has had ramifications for the nature and form of African :

. Po2litical develorpment. Tho Eurcpean land alienetilsn which i
. led to the croation of Rosorves has had a particularly direct%
~and potent affect »n Xikuyu porlliticel movements since the
©1520's. The Kikuyu 1lrst go>d land, and Kikuyu populatis n

. kas burgesnsd. Comnansatisn with wther,‘inferior, land has

. fallsed- to qu2ll the enmity which grew and fostored 5vav ghe

. years. The Young Kikuyu Assnciation, The Kikxuayu Central

i
X . )



ukssociatlon;“éﬁa»&he Kéhya African Union kave all teen
motivated basically by a virulent féeling of iand hunger and
frustration.2 Mau Mau might be called one conseqQuence of the

- failure tc evolve a truly non-raclial or tritel econsmlic

| rattern. The Kikuyu grievencee and Mau Me: will not b2
discussz2d he2re except to mentlcon that one cf the peramsunt

f alme -f the Swynnert:n Flan 2nd ite concurrent legal out-

f growtha must b2 to treek the disastr-.s tond bstwezn land
e

| anguish'and r211ltical exypressisno whilchk has wraclkked such havic

i in Xenya. To eliminate one 2>f the ro>t causes cf rravisus

; dastructive Kikuyu politics would ind2ed bte a cardinsl

j'achlevement. f
As f-°r thse more gansral pslitical implicatiosns with

which this essay will b3 concerned, is>lation of both white

J

" and black "tribaq" t> "Land Units" cr Resarvss as an admini-
. 8stratlvs prlicy may te sees as 2ankaacing racial and tribal
. seraratcenaess i Xsnya. Consoquent econsimic, social, énd‘
" cultural compartmentalization Is reflected in "communalisa"
. in r2litical and governmental evolutioa, That:ﬁg, coratitu-
; ti>nal anrd p:litical‘ropresentntion in the Geovernment of
- Ksnya, wher 1t finally cams irn 1327, waz <n the bésis 3f th2
- group, the raclel comreunlty, rather thaa the qualifled in-
| dividual. 1n:l€6C ilnpcrtant peoclitical changss accurred.
- These changzs were made p:ssible at least partly by the new
p:litical atmosghers which the ec:nimic ana legal changz2a
engenderad.

Slace the economlc revalutlza is plvotal In tales stady,w

X |



the Swynnertqn Plan, which initiated pragm&tic changes in 5
land tenure and in the laws that governed the process, will

| te discussed first.

FOOTNOTES

1 In the coastal belt of Kenys, territcry permanently
leased from Hls Highness the Sultan of Zanzibar and ad-
ministerad as a Frotectorate by the Government of Kenya,
the land situation 1s 1in a state »f confusinn partly g
because of a great varlety of soclial conditions and con- |
sequently tenures, and partly because a scheme of ssttle- |

1 mernt Lhad been wvegun by the Government and had never been

| brought tn c-mplgtiin. The general factors are nnt

applicable to Xenya larnd as & whole, and so this arsa
will be eliminated from consideration in this essay.

|
|
i

2 For an excellent article on this subject, see Martin L. !
Kilson, "Land and the Klkuyu: A Study of the Kelationship
between Land and Kikuyu Political Movements, " Journal of

: Nsgro History, Vol. 40, No. 2 (April 19%5), pp. 103-153. |
; ' 7 |
' - : . |
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' has already been occapied, »ften very densely - although fosr

11. Tne Swynuerton Plan

The factors whibh make the land problem sn important
are numerous and complex. Perhaps basic is the geographical
(1atitudinal), landform, and climatic pattern »f Kenya which
lim!ts the economic potentiality »f the country. It is

generally true in Kenya that any land suitable for settlement

- | |
political reasons this 1is not true of Masal, Mau-Nargk, and

Trans Mara. Of the remainder of the Col»ony, three-quarters

? is seml-arld and, excer® in limited areas, »ccupled by

1

| pastoral tribes. Given the almost exclusive dependenceof

| the p-opulation directly »r indireétlybvn agriculture, and

. given the relatlive sparseness »>f a raw materisl base for

" industrial dsvelorment (althsugh much terrain remains un-

t surveyed) and the small percentage presently employed as wage

i
e

earners in manufacturing !rdustries (3.97% of the economically

active vopulation according to the African Lgbour Survey, I.

o

L.0., 195&), thers 1s & consequent lcng—ranée concentration

of any rlan for economic betterment on Kenya's greatest

assets - her land, water, and f-rests. OSuperimposed uron,

" and in & sense determined by, this factor 1s a fabric of ’

- African soclety in which tenure and use »f land and ownershipv

»f stock are lnextricatly interwoven with clan and family

obligations, with birth, marriage, and death, and with the

- with a situation 1in which land is tantamount to life, the

beliefs and observances of each tribal community. Dealing




& re-axamination of governmental pollcies in the igggl end *

British have been hesitant to burn eny more fiﬁgers by
probing too deeply tc determine the causes of land problemns
and t: rectlify a deteriorating situation. Indeed, their (
trepidity is understandable in view of the acquisition of
land by alien settlers on terms diffsrent from and unsttain-
able by the indigenous pogulation.

First coﬁsideration wlll bte glvern to the Swynnerton

Flan "To lntensify the Develormeut ol African Agriculturs

in Kenya," &rnd within that to the implications of the pro-
pos&als vis-a-vis lend tenure and use. This full-scale

attack oo an economic problem proved to be the veginning of

politicel fields as weil. Tnrough the Swynnerton Tlan, Xenya |
moved {rom & posltion of virtual neglect or impeding »f

African agricultural advance Lo the forefront amcng African

" territories regarding irdlgenous development. Thus 1654 is

- 8 key dete f.r ldeolugical anid practlical changs in Kenyse. i

Since the War it had been clear to the Kenya Government
7 !

and the Colonisl Office tnat the condition and productlvity

‘ of the African lands needed immediate and drastic attention./i

" duced small fragmented landholdings on which it was impossibk,

The traditional system of succession and inheritance had pro-%

]

- even 1f the kno&ledge existed, to use modern more 1ntanaivelyé

- productive agricultural techniques. Constant sub-divisicn |

i

of family rlots by ridges or gullies invited drastic soil

i leaching. With less land available due to populatian

! pressures, the soil was further robbed of its nutrients by §

|
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constent use with no fallow or rveconstltutive resting period.

| Africans vere more and more frustreted by trelr inability to

break out >f this subsistence cycle. Moreovgr, tne Coloay

/
/

as a whols saffered from this caormsus haugicap to greater

i economic viability. Consoquenuliy, R.J.%/'Swynnertvn, thLis

cAsgistant Dirsctor of Agriculturse, prqﬁared a plan vialen

/

' S~ / 04 A e
- Wwouwd achisve a8 basic economic reyr}eutaulan In the African

/
Laid Units and wnico would soive soae of troe issuss pin-

Cpoanted in 1347 by uovernor sitchell's despatch to the

- Colonial Ofiice on The Agrarian Froblem in Senya (Nairsbij.

Swynnerton, himsell a careor gpr.ocultural oficer with sub-
stantial service 1n rnenye pr_or to 1954, has recelived prailse
and supicrt loside and cutgide Nenys oy (he concaption of
this extremely slgnificant plan.

Swynnertou's sysgigimetlic jropcsals  provided a firm

foundetlion for more recent hagpenioge (the 195¢ Native Land
2

Tenure Rules wund ordluoance sos. 27 and 20 of 1353) whalch

" were not oaly implled in tiwe Flan b.t which conatituce in

s

large msasure ils historical aad practicael iﬁiortance.

lne timsd arrivael cf tre Ela? Way be atitricated
largely t> thne Mau dau iméqgggcy. This sitvetisn sadve riss
t5> conditions which ned n:t existed tetore. Woere voluntary

consollidation ol rregmented lanauoldings was oot accepled,

Swynnertoa's policy ilor creating econosamic farm unils was

"imposed upon the African peasents. Once in operatlosn, its

\

benetficlal results were almost slways aprlauded Ly tre

Afrcans involved. Bul Llne wamergency provided tre cliamale in

. .

t




whiick thie init:el experimsnt could.bc sSoUn, gérminate, and i
reep 1ruit which ell could see and want [or themselves,. Net
to be forzastten was the n.nest British desire to spread to
the loyal Keaya Africans some ooU the bouatly end techaical
agvice apnd ccacern which was tnen'being lavisned 2a the
Kikuyu. Its phenomonal success ay be explainzd in part by
cartain histosrical and egricultural exigencies, in pari by

tne "ripeaness >f time" in 1954, and in part by the dedication

ol many agricultural olricers throughtout Kenya, Aud any
tenporary setbacks or disaﬁpoin ments in the vorkings or ihe
Flan poaint to the noesd for voluntary scceptence by the Lenya
Arricans, for an avarcness of tho legali, pslitical, socizl,
and ¢veun psycholopical ramilications of suchi & scneme, and i
finally f»r a many-pronged apiroach and a8 thoughtful and

thorougn ansalysis ol ¢vzrall econom:c needs whlcn laprovemant

in one phase of & country's cconomic developmsnt may ne-

cessltatec. |

II'///( ’
!
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The Swynnerton Plan embodied the aime of nne strand »f

British land tenure pnlicy in Africa. It 1s necessary to

view it i5\its ﬁistorical context tn see 1its revolutionary !
import as well as its coninuity with the past. Customary ?
African land tenure practices have undergone sseveral i
mutations.. The traditinnal vattern has been altered by some

purely economic factors as the reovle mowve slowly from a i

: subsistence to an exchange economy. In addition its direction

~



. VA 1
| end expressisn have been stultified by tritallem and skewed
‘l ’ .
!hy colanial pollitics which lLiag hiesitated betwsen sdvocating
ZZ% ; an "individualist" and a "rsservationlst" policy, st oncs
S
3 | glving the exampls but deaylng ihs substance and natural
1
O .

extonsion of the systew of land tenurs curreatly applicsble

i to their owa British couatrymsn within ZLsnya,

: Though british West ard Central Africe 2xperlsnced a
; period la their sarly colonial history »f "bold" official |
} advocacy oI vncouraging aind fuéil;tuting-tho developusnt of
" ladlviduel (somotlmes called rsonal) titls Dor thoso
rratlves who asipired to it and sgh.owed coonomic entoryris¢,3

Last Afrlca missad out o this. Ferhnps it was because she
| fell to Britlsh aullhiority lator in Braitala's colonial ex-

Sperlence when new adminlstrative ideas concerniug "native

" - N - « - .
rolicy  were la vogue, Toviughout most o Erlitish colaanlal

-

\ control in Keaya, it s Leen hwer consistont golicy noe to
claterfere with or e?en‘encourage-qhange in custcms sad
- manner.of life, econcile, soclal, v religlous,/exce;t wlicre
‘ o
these»were repuLnent tu wesilera coucepty of JugélCO or
morality. It was felt that lasd coull be beseu rrotected by
ressrves where the commanal or irical tenure of land -
_vretrer tnesg ce rigiits of trlioes, clans, famlllesz, or in-
dividuals -~ would dgntinue and; witlcls Would.be 1sclated from
E &ll dangers of the effects of wilte settlement, Indeecd,
5 this did preveast agriculturel landebtedness oy Atricans to

otrer races. But such negative securlty, hLowever well-

intentloned, was short-slgnted ana economically aalve. It

X




|
|
|

cprior oilenction of

i

| & shiftl:ag

wag sura bt be severely siras
the land within the Doscerve w

agriculturel patte

cceonomic fragaentetlion o7 ol

-~

thiz

recoguiz.ng thet the jroper

tug reserves was ) L38s

settlenent o7

~ongd

of enduring psycholnglcenl
c:rrect and uanfolr o &ueuse
Jegleusles, but ikey nuet Lua:

inteus llying the roeling ol e

elatizne o no turriliory vl

tribes tLnemscives, cach

end covore

to ma.nLuin

ceomlaercinllsed societlas

Boling loaile (o threuten the

tiie traditlonal inherigance sysliom had cuosed

Zenya Land Coumissioa (Sir

AL
Cirst oprdorelty T taelir
"eatrimony "
Ltribal ol
to 2
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NSRS AR

oi Wi.
ownl allsealed
& sgeurity tiatl scened

that weie

ued, Hr evan deaun“ur, when

wg uo Longer adzaquet: to conleln

rn oand the gerdwing populatizn.
-
Gings, ven as late ag 12333

davzsiosecmant and luprovensat of
Y

. . "
ctane Lhag vhelr eecurity,

gixiutory

o Lhe African caumuniily ana

Leoting s

injustlce uris’ cg from

urcpenns (limited in

eYteat but

\ ) - - .
cares )., 1L WouLd e La-

nritish

Lin

ol creating communel
» tbe vesyonsitility Tor
XC.Luslyv

enzes relle in the
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Morris Carier, Chairman), whik:

Ly anoller, and smong the Africen

oA wisnhied Lo be selif-suiticlent

;/{:

vizce of ATrice in order

to elude tlem in the new

growlny around them."

sceurity of native lands, und

' being unwilllng to anvicipate public opinion coucerning Lhe

i
t

-

oir the avolutbtlnsn of

uaLive

gatiosa, the Goverumeanl 4lad

tion Lf leadersiip. There is

X
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Cbreakdown of tribel aad reclal voundarics and the recoenition

toward

notnlng and abdicatezd its obliga-

serious aoubt tnat nacive lands



undar the ypressat systom of rsservatlion do in fact silll

AR )
Iveqe
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seourity tnat it nov l1lluegory and that caa furnlish

Voo

Lhwe means of substantial ccoanuic advenceaeat.

in & aumber oI lustances it i3 la luct aow
possible to say that from being primarily
'pestective! the resarvatlon policy has

become definitely 'explnitative'! in the

seusy hiat wmeny Ladividuals nave besn nmade
subject tn serious econnmic disabilities

83 a reosalt >0 aot belag able to acquire

and use land essential for agricultural, 6
Jrofessloaal, commarcelal yr domsstle jurposes.

Cervalaly the orinrr de facty prohlbiclon from Lhe growlag of

certeln cash erops (zuch as e>ffss) ln the African Hoserves

- v

¢id no»t sprlag lrom o0 apgreclation o7 tha Lo ucorusgical

. e . . .- % . oy . K .
canracter »7 the country asd the develsnmaad 7 tes DTullest

: i
ceconomlc potentlelitles, so uhie Bwynnvrion Ulsn clearly implle

s usage and cecisl

LI | - L T - P 2
A Treservotlaaisl’ aative land [ olley rer se cannol

-

. fo%a s - . L I - e . L., . ey, b S B ., '
cause e ronld daloriorladtlion of toeibal ogriculoural land
e TP Y - - ., o -
U2t ‘_JJ.L..C) SLI'GSS.LDE_,

wobllity, of tranalicr cansot cure it. But tle govermnental

E . e 4. - : . . L - Y - R
ra3fusal ©o o 2utelde Lie tribal gy.vum of land leiuie aud
P

+

and sirange o Lile cusiunary patterd @s- giveir the previous
fg:lated rehalblllitallinn aad betiorment schemes restricted

‘alue. Lt Is this dccision delliberatvely to aluier the tradi-

tlcnal pettern end to proside tice Lasis for lts futurs

[

Eovernence Dy & legal and sul.stanlive .oli-tribal code whiclh
Las rvoriented Afrlcen &gricuiture lo denya. The rubelc is

still sne of "vrlbal" - Africen - development in Lhe

» Swynnertaon Plan, but the lotenst, thls writer thaoks, and the

X

/oly to aliter 1t Uy adopting mevivods ezternal
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'with the main objective of raising the agricultural producti-

' vity and the human and stock-carrying capacity of the land.

15

results, 1t is clear haVe been much more far reéehing.}>‘”~ui
The comprehensive five-year plan for Africen Land %

Development which was submitted by Mr. Swynnerton combined

the need to find schemes to provide employment for Kikuyu i

reratriates both in the Reserves and on development projects

Significant also was the decision to accelerate agricultural
development of the Native Lagd Units in the other (than
Central) provinces of Kenya. The previous Ten-Year Plan (196

|
1955); the unguided purely economically-induced changes,

especlally concerning transfer of land, which imply in prin-

i

ciple an assertion of individual as against group rights, !
among the Kikuyu and the Kamba agriculturalists, and among I
the Kipsigis pastorallst/agriculturalists who have enclosed
land as they have settled down; and the Mau Mau Emergency

which gave great impstus to tenurial reforms especially in

the Central Province - these factors contributed to the "ripe-

iy
“ness of time" for an acceptance of the Swynnerﬁéh Plan.

The Mau Mau revolt has provoked a profound
reaction in the social 1ife of the tribe,
and historians may well see it as the final
cause of 'villagization' and-land consolida-

- tion in Kikuyu. Though consolidation of
holdings was often mo»oted in the past by ad-
ministrative officers, tradition would never
allow such a complex and far-reaching change
and the old men of the tribe would not co-
operate in such a project./ Clearly this
traditionalism was reinforced by the British f

. decision to operate only within the frame-
work of native law and custom./ Today the
conditions are changed and the de facto re-
cognition of 'villagizetion' as a social success
has made 1andyconsolidation possible. g



| into an intensive pattern.

16

Stress Is placed on the volunt&ry nature of/participatioh in :

the consolidation scheme, and flexibility is maintalned to :
allow for different degrees of endorsemsnt of the idea of

consolidation and "individualirzation." The African procliviti

for extensive agricultural development was to be transformed

: |

The Plan divides African land into four large groups ‘

for consideration. First are®the areas sultable for balanced

mixsed farming. Given soudd farming techniques and the evoluf

tion of a satisfactory system of land tenure, these lands,

- which usually contain high population densities, have high ;

potential productivity. Next are the“lands on which the in-

tensity of cultivation may be raised or which may be freshly

brought into production by irrigatlon, swamp reclamation, or
flood ® ntrol. 1In the third broad category are théghemi-aridi

pastoral arsas covering threa-fourths of Kenya, primarily in

- the north extendlng to the Somalia-Ethiopia border. Here @

some food requirements may normally bs grown, but the greatesﬁ‘

ap

; boon would be a constant and valuable flow,é‘ livestock and |

i

their products resulting f{rom control oI stock numbers, a

rlanned grid of wazif supplies, and sound grazing management.5

- And finally are the lands which require speclilal treatment,

\\;

' such as tree crop development, tsetse reclamation, and

~afforestation. j</

11

It then copes with nlne farming problems énd needs
which 1£ feols to be decisive for the more intensive develor-

ment. These could be classified generally as:Lthe creation §

¥
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of economic units through consolidation of fregmented holdings
| | |
i

|

i

of enclosure »f communal land; provision of sscurity »f
"individual" title; farm plannlng and Iintroduction of cash

crops; livestock and water problems; marketing and credlt

.+ facilities; and agricultural education. This section will

f deal with each problem individually, focusing on the first

| three, primafily as they apply to the land areas »f high pro- .

ductivity. The bulk of the African population lies in areas
suited to intensive or semi-intsnslive farming and the order

of the contributlon to the economy o>f the Colzny should aim

- at reising the surplus output of 600,000 familles fr-m ¥ 10

or 82 per annum to ) 100 or more aplece. The bulk -f the

6,000,000 head of cattle in Kenya lie In the pastoral areas,

; In the main semi-arid. If the value of the bulk »f the

f necessary annual take-oIf of $50,000 head can be raised from

X 2 to 310~ )15 eplece, that gives some idea »f the potential

12

value =f stock 1n these areas,.

The context within which this goal 1s to be approached
P
is that o the small consolidated landholding,ﬁgth o ley and |

- a small area >f cesh crop. It ls hoped trat this alternative .

to the customary land tenure and use system will ameliorate
end ultimately eliminste its thras most destructive tendencled:

the lack of 1ntegration tetween animals and tke land, in- |

: sufficlency of the resting pericd in the cultivation cycle.

| and fragmentation.

With family herds restricted to their own
grazing land there i1s incentive to improve
both land and stock; there is & chance to
begin thinkiqg.of income and savings without
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1}responsibiligy about Eéﬁdgta ﬁéfﬁénently i

stable resting period and manuring replace |

the lack of fallow end menuring (impossible l

in the fragmented plots) in the old system.

. 13 l

Attack on these faults striked at the core of the problem of !
intensified African agriculture which is the 1inability of %
the tribal and clan custom to meet the modern intensive needs;
|

Since a radical departure from traditional methods is re- i
|

commended, it 1s necessary to consider the essentiasl features!

|

of traditional African iand tenure and use. ;
The basis of Bantu land tenure 1s the individual having%
inheritable rights of user in his arable lands, while else- !
% wvhere in the graging lands, the forests, the salt licks, he |
; shares with his fellows of clan/tribe the beneficial use of
? such natural sources of wealth that have come into the
 possession of the tribe either by conquest or by original i
‘ occupation.14 This does not imply individual ownership of ;
| fields, nor individual right to misuse lana. Ownership, in

. 8o far as there 1s such a concept, 1s usually vested in the

ancestor spirits who play a very real part in thg.life of
the African and who symbdllze his community pas{, present, i

and future. There 1s the right of each clan member to claim -

support from the clan land, elther through the "shifting
agriculture” -based on individual shambas, or among pastoral
pribes through the unrestricted 1ﬁd1vidual right to run stbck'
on what is regarded as communal land (with-the acbompanying i
; lack of animal integration with cultivation). The individual's
i right 1s more a pre-emrtive possessory right than one of

f property. Sale 1s normally forbidden and may be actually i
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unthinkable.

What was originelly a fair social practice to
assure that each descendant was provided for,
becomes in the end agriculturally an obstruc- 5
tion, for the inheritance of & number of small :
fragments in wldely scattered places glves nn
chance of bringing modern techniques, whetler
of manuring, or mixed farming, or machinery, |
or management, accnomically to the aid of the
peasant. The continuous cultivation leads to
eroslion and the hundreds of 1little Boundaries
become storm gullles. 15

Such a system, desplte often parceptive adaptatlions to the

envlironment, 1s inherently incapable of suppsrting =2ither a

high population or a high stendard »f living, one of which

already exists and the other of which 1s the aim of the

~ Svynnsrton Plan. Sheer economic pressure on the land and the

gserious need to make full uso of this major African asset
have induced a favorable African dlsposition toward consoli-
dation and individualization »n a large scale.

Sound agricultural devclopment is dependent
upon & system of land tenure which wi1ll meke
avallable to the African farmsr a unit of land
and a system of farming whose production will
support his famlly at a level...comperable with
other occupations, He must be proviqﬁd with
such security of tenure through an 1xdefeasible
title as will encourage him to invest his labout
and profits into the dsvelorment of his farm
and as will enable him to offer it as security
ageinst financial credits that he may wish to
secure from such sources as may be open to him.

16

- A system of soundly rlesned mixed farming on a consolidated'

| Lolding makes extra demands on the knowledge, time, and energj

of the African farmer. Accordingly it is especilally essential
to eliminate one main fault of the old pattern, namely a

combination of cammmunal with individual interests which left

. neither with the respinsibility £-~r the effects of 1ts actions
¢ ’



»a the land, and also to relnstate a secure title t- owner- |
ship to make such expenditure o»f enargy desirable,.

Swynnertsan saw the reversal >f present Government poliey

i
i

- solution »f tha nine problens his plan enumarates. The first

on native land as a prarequislite to and foundation fof a

task was to provide the farmer with a holding >f a slze |
economic for his pUrra3s, brought about by consolidation »f ?
j fragmented h>ldings or by gnclosura of ¢ mminal lands.17 The
cons»lidation i1tself 1s a complex matter and is proceeding ,i
| at different speeds in varlous areas. Fragmentatlon tradi- §
; tionally results from Afrlcan tribal inheritance patterns
>f land division among male hzirs, Idno writer stresses the
"soclalogical nesd for fragmentatlsn arising from an inbred
~experience of fortillity varlatisn (heterogeneity of the so1l)
. unaccompanied by eny serlous knowledge o7 ?gw to lessen these

- varilations by improving farning practice.”

Consolidation

~would in tura remove the cause of the plethore of litligationd
sults in the Natlve Courts coancerning lend boundariecs. In

- trying to> discover a sulteble Tara size, ths cri%éria of

L providing a resasonable living end o0 creatling a layout giving

} permanent fertlillity and stability were used. Olnce the

. amount a famlly can cultivate, the reinfall, end the general

; fertility »f ﬁhe areo are interrelated varisblses, the minimum:

1 19 |
- Individuel unit may vary from 3 acres in fertile Kikuyu to

- 25 acres in marginel Kemba country. An examination of three

g selected tribal experiences will meske clear the methods used,

the progress achieved, the setbacks sncountered, and the

X



extent of this emazing revoluticn.
In the Kikuyu districts of the Centrel Frovince (Fort

Hall, Nyeri, and Kiambtu) tle response hes teen most enthu-

giastic. These pecople have & long hlstory oi Europeecn ccontact

end living proximity. The zumergency geve stimulation not
cenly through resettlement and development work for the "de-
tainees, " buf through governwental "villag}ggtio 2 scheres
underteken to trilug together lsclated loyeal Kikuyu 1in a
vleured, centralized, and protccﬁed area. In Kikuyuland, aé
in all areas, land reallocation is underteken ideally only
af'ter the whole population of e selected cree is found to be
in egreenent as to 1ts desirebllity. After conducting large
"verszas" iu which questions wele answered ond information
cii the ultlmate eccnomic value oi the Plen and the title to
be acquired wes given, the tribel elders - the traditionsl
lend authorities - werc glvew anost ol the responsibility for

informally &djudicating famlly/individual hodlings &nd er-

couraging agreement ou the final compact holding. 1 bFors

P
"
dall, the area chosen for initviel experiment was tlis Jocatlion

" of the most progressive chiel, The liure (the geogruphical

area looked aiter by a headman under the locatilonal clilef)

. was selectedraswtha basic unit for consolidation as it was

- large enough to provide gocd visuasl effect and smell enough

21
to be completed 1n a reeasonable length of time.

The lend survsy teams, hoaded by a British Agricultural
Officer and stafred by specially trained Affican recorders

and measurers ancé Britlsh and Afvrican r'erm planrners, nesasure

X
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and consnlidate scattered holdings upon the advice »f the

local peorle. Meanwkile & tspcgrarhical map »>f the arva 1is

made on which 13 drawn a so1l1l congervatin plan. "After

village, tree nursuries, cnffee and tea fact-riss, etc., have

been lscated on ths map, ths new e¢onsslldatad holdings (each

P

|
|

containing a proportisn of arable, cash-cro: and grazing land)

are laid out. All»catinns »f undar three acres ars cl-sest

ta ths village (and will contailn the futars village artlsans

and shopkeepers), then hildiags of three to sixz acres {(t-o en-

courggze the buylng of adjacent allostments to Increasze a

holding to an economic size), and finally those of nvar six
22

acres, Swynnarton proposed ss an immediate start, survey

teams in 1% districts of Kenya (North, Ceniral and S»outh

|

i

Jyanza, Xericho, Nandi, Zlgey> cum West Sule, Meru, Embu, Fort:

4

Hall, Nyeri, Kiambu, and Teite Hille). While surveys should

be as accurate as posgsible s that they can bs tled to the
Codastral Survey o7 Xenya, tazy als> need to be rapid and
should not bz delayed s»lely on grounds of accuracy. With
Py

service 1a full asperatinn, 33,700-120,000 aégés (3,000.
12,000 hsldinzs) should be surveyed and planned *n s year.
This 1s the general methad of consalideting.,

Amnng the Xlpsiglis, too, 2 revalutionary change,
started by ths incrcased meize acreage.during World Wer II,
has taken place., Almost every square ;nchof land is n»Hw

individually, as opposed to communally, owned. In 756 of

the distrlet these indilividual holdings have teen encl-osed by

hedges »f elther Melritius thown or & speciss of euphorbla.,

X
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Farm crois of maigf English o*rt seg, millet, Iuanu, wl at
and onlons rlace malze nonzeulture; caszh cer.ps £ c.ifee,
pyrethrum and a smnll teca area hove teen Intraduced; each

farm ncludes o2 portinn of bush-Tree prarzirg iend hsiding e

now reduced gtock load (given supplementary feeding In the dry

seagon by s‘labe end L“eon crope); contour rlowing with ox-

.

plow is already giving vay 1o the sgall tractor (ebout 20
troct:r compenies operate leealiy). ? During this 15 yeer
veriod of evoilutlan, only two Azricultural Officers served,
an Lllustrotlion »f how pers~nnel cmtin ity can provide
ctability and smosth butl steady epricutlural develorment.
The most gerlious opy oilion to land consolidation hes
come frowm cdensely poyulated Centrel lyanre, espccelally anong

tre i, whose rnced jg greatest Lut wlere mlsunderstoaunding

2ud susilcicn of Coveriuent iotentlcena have teen fanned by
24

prlitical apitation,

Clearly coneczlicetion, vhicli Znvolves adjudlicati-n ond
registration, de coaly a teginalop., Fut Lt would seelnn Ly Le
4.

very lmportent tlel lend consclldet_on on tle L9y¢~ SLoen

economic unit should te o Bine guo n.i Sor the rece.pt o

kY

individuel tiile. 0Onl; 2n this Yeslie wiould sound farn

rlanning end cesl: croyr.ong e fruitivl and justifiable.
Swynnerton gtressee that tie able Africen should always be

encouraged to acquire and farm units above the minimum for
25 )

the arca. Thue resulting landed class - enabled by the new

(’c

eoility to Lorrovw mouey Lupeliust the security i land - will

lnevitably and aciurally ve couaterbelanced by & landless

. ¥

|




; taeining a meximum of five ramily members.

. his land."

26
group. It is sound that the dangers of thils trend be faced

on their merits rather than dam up a normal evolutionary step
for fear of 1its conaequéncas. indeed, in time ths landlords
8o crsated may play an important part in the commsrcial and
industrial developmsnt of the Colony &s they did in eighteent
century Englend. Clearly this will call for a multi-faceted
manufacturing and industrial plan to absorb the new landless.

The second concern of Swynnerton was to provide the

. farmer with security of tenure through issuance of a title

to his land after adjudication, consolidation, demarcation,
and registration of the holding. This title will give
8tabllity to the individuel agricultural unit, whether the
ownership is vested in a single individusal or in a unit con-
Land may be im-
proved without fear »f loosing it in the future. From
customary tenure in a rapidly waesting asset to "lndividuali-
zation" is a natural world wide trend, certeinly not

peculiarly African. A charge for registrat;§n 2f titles and

L4

'
1

farm planning would be made to cover the cost of the aszrvices.

The fee ror reglstration proposed 1s 200 Snilllags (the East
African Shillling being equal to o British Shilling, or sbout
$.14 U.S.). ‘Just twice es ruch as the present {ee rayable

before taking\a land case to the courts! The Plan c¢ooncluded:
"Not only would a 'cheap' title not be -valued, but at least

in the Central Proviace, a Xiikuywe would gladly pey two to

three times the registratinsn fz2 for an Indefeasidble title to

The District Land Regpistriss’

¥ -

shoHuld be run by



‘and farm expenses. Neither cons:lidation »7 holdings nor

local boards on behalf of the Government, thus eliminating

25

any rerhaps pre judicial personal interests of members of ths
Africen District Councils. 1t is vital that these reglstries

should &lso be 5euera11y'available for consultation by any |
luteresied individual. |

Trhe third =2:.:.¢d fourth protlems tackled concerned the

furnishing‘of technicel assigstance to plan ecolsgically sound
ferming patterns, and the Introductlon of hilgh-priced cash '
crcps both as an iacentive to propagete the scheme and as a |

scurce for the monay required to meet expanding family needs

security throughk "individual" tenure per se can assure proper

" land usa. For this reason farm rlanning and intrcduction of ¢

. cash crops are a plvotal pa.t of the entire Swynnerton Plan

<7
and should apply whatever the tenurial provislons. Obvious

~economic need, wilth the inducement of cash crop growing and

the visible monetary success >f planned holdings, has sparked
ths enthusiasm for consollidation as & basis for a secure

Py
1' /
title and these tanglble rewards. oy

Q}fﬁznere the biggest single factor -which will intensify

farming >n soundly planned lines 1s the scale of staff

,assistance. Although an African staff 1s preferable, this

18 a long-range proposition. The first men with agricultural

degrees are not out of Mekerere untii 196%. 1In sddition the
educetion of the bkest African peassnt is not e=o far along as
is that of the West African. S0 considerable Eurorean staff

will heve to be injecteu, with the eoncomittant denger that

X
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the initiative will be theirs and that the high level of

initial return will decline when such constant supervision
ie remaved. In 1954 threre was ~ne Hurorean Assie;ant Agri-
cuitural Orficer availabel f'n» 03,000 re~ple, &nd the pro-

rosal is to provide enough to wost one per 50,000 (6,000-

10,000 fam!lies). The cost of the necessary Europeen and

African field staff over thne [live-yvear veri-d wiil be U07,4%.

o

In this spliere where the time factor is co obviously limiting%

cne cen see the dangers {or long-range success in allowing a
raclal anéd anti-conlnniel outburst to determine the real
initiation, tempo, and form of agricultural reform.

The initial sler in farm planning in Kikuyu area was to
demercate land witl: a slope botween O and 20 &s arable (with
thie farmer choosing ris crop), that from 20 to Sﬁcaa suitable
for benchi-terracing and planting with cash cran, and that
with a slare above 35 to be ressrved for grass.ab This
sufficos &s an interim measure to raise agrticultural pro-
duction without delay. The oripglnal farm plannigg scheme -
including instruction in tho best division of Yand between

crops, cycle of rotation, !deal hLomestead layout, accesss

paths, paddocks, ste. - was found to bhe too eomplex, too ex-

pensive, and too demanding of surervision for the initial

29
stage. So thls has beer simnlified, however reteining the

sellient features., Again, without sufficlent time, the full-

gcele operetinn o this sipniticeut mapect ~f egricultural
educatinon may be indelfinitely roetraned to the detriment of

81l Keqva,
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The extension of large-scale cash cropping to African

|
|
areas, both as an inducement to join the scheme and as a |
source of capital for farther fara investment (1n atock, 1
fenclng, water supnlies, etc.), scoms a wslcoma psychologicalg
rsorientation on behalf of the Government. Cruclal also 1&
1te averdu. reallzation, and willingness to act upnn, the ?
need f£or sverall Kenyan agriculturai dsvelopmznt »n sound
ocoloaileal lines. Swyanerton qulte rightly advises of the |
problems‘and dangers: the pHasibility o dlissase catastrophy,%
2. coffez berrv: sensitivity Hf traplcal export cash crops |
to fluctuatlons in the world market and thus price instab111t§
and parallcl doveloument of finance difficultlies. A parti-

cularly sensitive aspect 1s the problom of maintaining high é
quality in a competlitive ex ) ort market, of safaguarding the

"Kenya" name. MNere is has been f»>ind that, admitting the

" hnok of younger tress, African yields in amouant and in

. quality have surrassed those an many Burorean farms, thus

laying bars the falliacious baals »f previous prohibitions on
s
Africen cash cropping. Furthar concerns are: the<need for

long-term, not pilecameal, integratad develspment which will

- coordinate and ensure rrovislon for sxpansiosn of staff,

; facilities; the need for research as tn the type I factory

L] - . r} a ‘. K] ) 5
inance, nursaries, processing factnories, and marketing |

i

. requislte for geesant scale development of cash erops such

a8 sugar cene and tea (here theres s particular need for

- caution), the effect o Sncreased yproductlion »~n the pyrethrum

% market, etc. Without dbubt, the develorment of lerge scale

] - e



- unproductlve trekking. In pastoral areas, the marketing of

- make stock keeping profitable and notﬁmerely traditional, the%
~African farmer must secure as blg an income as possible from

7 :
~his resting grass leys. A ley, as opposed to thgtbush‘fallow

, for the grazing land so that a productive income in milk,

%cream, and meat products may be obtained from the land (througﬁ

' the cattle) while 1t is 1ying fallow. Stock feeding and

~ductivity, while stock breeding must be relegated to a later

I - , 28 |

usage. In the areas suited to mixed farming, 1qordér to ? |

cash crop industries ;111 benefit a wide crosa-section of thse

African community. The wealth of the growers, the coffers

of the Africaen District Councils, and the income of the

Colony from exports will increase. The increased demand for
employment in new derivative occupatlions, the increase in

teachers, tradesmen, artisans, employees 1n soclal services,

will help to rélieve the number of landless and unemployed
which 1s an unavoidable creation of conasolidation of an
economic holding and issuance of "individual" title.

The next two concerns of the Plan are for instruction

of the farmer or pastorallst in the rearing, menaging, feeding,

selecting and breeding of livestock and the provision of |

roeady access to water as a protection against disease and

stock occuples a paramount position in the problem of land

30

process, necessitates discovering the most efficlent grasses

|
management 13 of immediate signal importance to raise pro- |

stage of agricultural and veterinary knowledgability. 1In

areas where farm planning 1s evolving rapidly, as in Kipsigis |

X
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and Nyerl, provision of water suppllies should be an integral
part of the planned layout of the individual farm or adjacent
small group of farms. LOan sources shduld be made availlable.
'In one district, close to 1,000 pressured pumps were sold in

one year for spraylng cattle against ticks and disease.

| in the seventh place, the farmer should have adequate

imarketfhg facilities, preferably cooperative, to give him

secure and profitable outlets for hlis crop and stock produce.

Wrhat could be a major setback for the Swynnerton Plan oceurre

. in a marketing problem which arose at Thika, serving Fort

jHall and Kimabu, in 19657. At the height of the pineapple !
?canning season, production hed to be stopped and Africen and

- European pineapples left to rot because the British market
‘ 31 &
- was adequatelysupplied and the buyers were holding off. To

- encourage 1increased production without sufficlent market re-
search and organization to absorb the output is not only to
» court disaster for a Plan which depends greatly on racial

trust for success , but also to exhibit a short-sighted and

4,

-wasteful approach to intensified agricultural development.

Although Kenya's first Co-operative Societies Ordinance
~was rassed in 1929, it was not until a New Ordinance in 1945
. provided a Reglstrer and a8 small staff that a remarkable ex-

ranslon has been witnessed. 1In 1957 there were 310 African P
32

‘societies, 11 European and multi-reciasl, and 12 Asian societies.

- The value of such a training ground for responsible 1eadersh1p\

!

twould extend beyond the purely economic into the political

|
| 8phere.




. of sub-division by the recipient farmer and his heirs.

African farm children an agricultural bias in thelr education

; to give them a progressive outlonk on farming, as well as to |

Moreover, a farmer neseds access to sources »f agri-
cultural credit big enough to meset the requirements of very

large numbers of very small farmers, administered preferably

through district land development boards and cooperative
socletiss. Under the program for intensified farming, the
cost oi developlng an sconomic holding on a planned lay-out,
defraying plaﬁning and registration fees, planting of hedges,
buildinga for livestock, purchasing planting material for
cash crops and grass seeds, implements, etc., an African
farmer could usefully invest.l 150-1300. At least in Kikuyu,

loan agreements have montained a condition aimed at limitation

33

And flinally, Swynnerton regarded it essential to glve

!

provide expanded facilities for those who ferm the land now

and those who do the tseaching. ]

This chapter has been focused on the geographical areaeg
of greatest potential productivity, and within,fhis area on |
the changes 1in land tenure and use, because it is here that

the Plan seems to be having its most revolutionary effects. {

The semi-arid pastoral areas (with correct stocking and

management, animals should command Sh.200-Sh. 300 rather than;

. the present 8h.30-8h. 50), the projects for irrigation and

swamp reclaemation (where much use is being made of Mau Mau

detalnees), and the settlement ranching and tsetse reclama-

t

- tion schemes are undenlably important. But thelr orientation,

X




by naturs of the problems confroated, 1is more similar to the

colonlal development aprroach rrior t» the formulation cf the

Swynnerton Plan. Indeed, the Plan's flsxibility in dsaling
with all types of arsas, all varlieties 5f tenure, and all
speeds of evolution 1s one of 1ts major asssts.

In computlng tre total cost of the Plan, Swynnerton
found that fhe final sum (tiough a large loan category would

be ultimately recoverable) would considerably exceed the

£ 5,000,000 grant from the United Kingdom. Othar possible

sources of revenue had to be investigated. From the start

of the Plan in April 1954, until 30 Juns 1957, the expendi-

. tura on the Swynnerton Plan by the African Land Devalorment

Board (Non-Scheduled Arsas) had emounted t» > 2,022,979.

To conclude thils discussion »f the Sﬁynnerton Plan,

; some sort of evaluation is necessary. It would be sasy to

| claim for the Plan a pre-eminent place in African agri-

' cultural development in Lenya which would imply a denial of

any priosr devaelopment, British enlightenment, or attempt to

4,

o
tackls the problem. This is patently untruss But to argue

that the Swynnerton Plan 1s no more than a continuation of

, the post-war agricultural policy with considerably more re-

. sources bshind it 41is also an overslimplfication. This

writer thinks 1t fails to recngnize the deliberate revarsal
of Government policy on land tenure and use which ensusd.

For the first time the Government gave evidence of a coin-

scious systematic determination to remold African traditional -

! land tenure on principles extcrnal and foreign to that system

X
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as 1t was previousliy recogalzed. Here was Ilnterference par

gxcellence with "native land," and involvement 'n some knotty

|

|
legal problems which were tecoming only nore complex with ‘
time. And undoubtedly the British tliemselves would not deny i
that intense soil deterisratlion due tos precipitous change f
toward a moaey economy witnout projer technlcel knowvledge, i
extreme land frdgmentation, and most of all the ract of the
Mau Mau Emergency had much to do with the hasty formulation
of the Flan. Ncnetheloss, it is attempting to desl with
economic problems through economic measures, perhaps lezs

tainted than ever before with racial undertones.

Of course the Plan 1s only a good beginning. Its con-

coern 1s purely wlth African agriculture and its cvolution

. within this coatext. The alm ig seli-sufficiency in faod

productlon end a cash surplus for each farmer. This is !

. logical glven the gap between the Alrican and European level

; end practices. In pursely ecological terms, the Zast Africa

~Royal Commission fteport points out that on a csuntry-wide
7,

R

" basls there are excellent possibilities for more “Antensc

crop specializatéan and 3surplus r'ood praductlion by the
African scctor.3 What the Swynnerton Plan docs, Iin bringing |
prior chaoctic and sporadlc attempts at land betterment, con-
golidation, and security of title into & unified whnle, 1s
erxactly to furnish & viable backzground for sych future pro-

gress, Impliclit 1n the Swynnerton, this writsr feels, was 2

drive t> wecakzn or elimpinate the ec.nomic Justiflcatinns in |

whiich raciel antipathies were clothed and on whilch the soclal

X
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system »f Xenga wa; 5Qi1t. |
Happily, concerted govsrnmental elf»rt has been met by

onthusliastic African roeponsce In most dlstrictsa. DNomarcation

and cona>lidation expected to take fiftecen to twenly ycars

have becn accomplishod In three to frur. 7o date a million

and a ualf acres have bcen brought under the schzme. Soms

209,000 farmers In Ceatral Province, 1,900 in Nand! District,

| and 120 in Blgey> cHruntry are aow registered as (rezhold

| ownars of their land. To oxmact & 1lineal de velopment with
| no> setbacks 1s to bz nalve and t>» forget the complax prablems;
involved. The success of 8suach an agriculturel revolution
. may take ycars t> cement. It ls perhaps to) optinmistic to |
| hope that the natlonalilstlc ferment will allow the requisite
time., And yet 1t may be that In an Ind2psndent Kenya the |
progren will move alizaed oven nmore quickly and witdh feuer higbi
lovel recriminatizsns as to the éessmthan-valuntary mothods
f used in pursuance of Lts aims.3 A system of compact small-
i h2ldings practiclng alxed farming has three dilstiact but

i
| related purpoises: cexpansion of »ural economigétthrough asre

Intensive and dlvers.fied faralng rractlices, malatenance »f

5211 fertility, and procureaent =f social stebllity. Since |
osychological factors contributs s» hoavily to soclal stabil-

1ty, the racent evidences of azrlcultural goodwill, trust,

x
|

and coorzration between Africans and Eurcpeans whzrs the Plan
. : a

i

1

1

is understond and aot thwartsd by undus oo

P

t

1tical dlsruptinn
are zoo2 testimony to the effectiveness s=nd sizniflcance »f |

. the Swynnerton Plan.

i
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Tnis is the eoonomic core oI the transformations
initiated between 19%4 and 1359. On this cors will be buiit
notaovls legal changes which will pave wide juridical and

polltical laplications.
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Several commentators reporic that lend consolidation in
X

URIVERSITY OF NAIROL.
LIBRARY

i




27

=

the Central Province docs not sesm s> far (1959) t- havs
resulted in large numbers of landless land-hungry peorle; .
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with the weaving together ol the two patvterns -t land
tenure and the franchise in an effnart to find a common
denominator to regulate boih; this seoks to align
nolitical development with changes 1n the customary lay
of African land venure. While this might have been
practicable 10-15 years earlier, antlicirat-ry tn enn-
svitutional advance oI any kind, its validity would seem
tn have been ohsnlete at tre time of Sir Olaf's writing.



IlI. Urdinance Nos. 27 and 2¢ wi 1949

The re-~rganizeticn, cong~lidatinsn, end ediudiceti~n of
holdings prisr to the registreti-n 27 righte tlus hes ite
AWn agricultural valuwe as wecll as 1ts anclr-economic role of
rroviding "seeurity in individnal tenure in rlace of in-
securlity in the chang ~f c;mmunal tenure and individual

temure vhich had evolved."  What hee given rractical effect

to the logical implications ~f the Swynnerton Plan nre

+
!

eeveral statutory enactments on land pasted by the legisletive

' Councll in 1959 as tre Netive Lands Reglistration Orédinence

(No. 27). the Land Control (Metive Lends) Ordinance (N~. 28),

and the Lond Titles (Amencdment) Ordinsnce. As these sre the
legal mechenlems whlcr - at least for the exranding sector

nf tle p-~rulation prassessing individual freeclrald tenmire -

- have fused native lew and custom with Englishk land lew into

2 new uvnified Kenve lend law, it 1s necescary to 1ok hoth
P

at trelr historical antecedents ond 2t thotir aqﬁénl cantent

and meaning.

A chndensed schomatic presentatinn of the legel stotus
nf land in Fenya will not show, as »ne mirht expect. an
ariginal d'chotomy between land held in Fursreen ernd in
African custamary tenure being gradually narrnved geogrephi-

cally by statute and finallv healed by the 105Q ardinances.

Instead, the picture is ultimately ~ne -f ¢ Colrnial Gnvern-

mant manipulating. by legal definitinn, the status of land

i

[




in response vo growing Africean sensitivity over emllenatioa.

but never docs 11 aciually eiter the work.ng sssumptions
rogarding Lhe proper division ol land belween Lhe races in
nony&s. wue caunnst doubt that Lue early ratler unsavor)

: history of suropsan aiienelion and subsequent further im-
! pingemsnt due to minerai discouverics in northwestern Lcnya
ied tuu Goverameul uo i'celr tnat Lhe suleguarding -i tribael |
iand &nd Iis future use witnin the secure Ilremework ol

H

' native law &nd custom was & 'protective’ necsssity for its

' Kenya Africans. Also one canuot doubt that tlie Government
2
- was under constant, snd largely successiul, pressurec to

-meintain the economic and thus politlical and thus ultimetely
P raclial lLegedony ol the wWwhite Lottlsr,

if thoere is one councius.on Lo be dreawn t'rom a
study of British pnlicy in Kenye., it is thet
41l pollicy hLas buwen gulided and divected LY Lhe
one aim ~f establlishing & white c¢~lony there..
Asthiough Britlsh sutborities did not esta-
blish the protectonrate btecause of the demands
0i' settlers, they have annexed Lhe territory,
and have alded the settlers by providing labor,
comwmunscations, transporiation, and other ser-
vices. 1In addition trey rave ellowefl discrimi-
nation againsi other racial groups Tor thelr
advantage. -

Al

| Consequently, though there hes In fact heen a shift th certaln

| arees of the African Land Units from commupal t- "individual"

tenure, tle éhange hes been a legel fictlion from the gonvern-
mental standpoint until 1959.

Early land peolicy 1in Kenya showed little consistency.

[ From the first, the Government had teen anxioue to evoid en-

croachment on Netive Lands and t» ypraovide sufficient lend for

i,native reQuirements. However, "=11 the available evidence _




- proved itself to be unable to plan ahead for the control of

40

tended to show that there were very lirge areas which were

not in any kind of Native occupancy,' so land was given to
European farmers who were encouraged to come to Kenya to i
settle. The problems then centered around Reserves to be

set aside for natives and around the areas to be deemed

"Crown Lands" over which His Majesty's Government would

]
exercise control. "Settlers did not wish to shut natives in |

Reserves thus removing them from white contact and from white@
farms. Neither did they wish to limit their own chance to !
expand by reserving land for the exclusive use of natives." !
Five native reserves wers established in 1906 - Kikuyu, Maséi,
Ulu, Kikumbuli, end Kitul - but continued alienations wers
made with the approval of the Colnnial Secretary. Lord

Halley places the primary responsibility for the uncertainties

and tension over land with the British Government. "It

the operations involved in the policy of colonization, or to

take a firm stand on the decisions at which it arrived."

p
Under the 1915 Crown Lands Ordinance, Crown Lénds vere

' held to include "all public lands in the Calony which are

2 for the time being subject to the control of His Majesty,"

Z including all lands occupled by, or reserved for the use of,

' of traditionsl African tenure under native law and custom

the native tribes of thé'Colony. Since none of the varietiesg

‘vere admitted as a "recognized private title" of English land

' law, thelr protection was subject to the vagaries of inter-

. pretation of "Crown Lands." Evidence of the insecurity is

X



| appeared through the 1915 Ordinance, and that the legal

3

clearly sesn in a 1921 Colonial Court decision in a case

7 .
between two Kikuyu (one of whom claimed to have acquired
land in individual tenure by purchase from a member of anothe

tribe). The Judge held that all private rights had dis-

position of the Native in the Reserves was that of a tenant-

at-will of the Crown. According to Hailey, this was "an un-

fortunate instance »f the application of terms of English
law to a situation which had no real parallel with that law."
In 1930 the Reserves, which had finally been formally

gazetted in 192¢&, were declared to be "set aside for the

SIS o ¢ IR

benefit >f the Native tribes for ever" and were placed under |
a Native Lands Trust Board. The security of Afrlcan tenure
received an additional statement in the Orders in Council b
of 1938-39 (Native(Highlands) Order in Council, 1939; Kenya
(Native Areas) Order in Council, 1939Y; Crown Lands (Amendment)
Ordinance No. 27 of 1935; Native Lands Trust Ordinance No. 20
of 1938) which implemented the main recommendations of the
.
A '
Kenya Land Commission of 1933 headed by Sir Morris’ Carter:
Native lands as a whole are to be styled not
Crown Lands [ since Africans had always claimed
thelr own ownership/ but Native Lands, the
nuda proprietas being deemed to be with the
native population generally, but vested in a
trust and subject to the sovereignty of the
Crown and its general powers of c:ntrol. 9

The following categories of land ewmerged: Eurorean Higblands,‘

to be defined in the same manner as tribal reserves; lative

lands (Class A lands), the existing Native Reserves with

famended bouddaries; Native Reserves (Class B lands), additioné

X



made to native lands on economlc grounds; Temporary Natlve
Reserves (Class B2 lands), additions made for reasons of a
temporary character; Native Leasehold Areas (Class C lands),

where a private form of tenure sultable for detribalized

natives would bs made available; and Areas (D lands) in which

natives would have equal rights with other races in the

‘acquieition of 1énd.

An important pert of the Native Lands Trust Ordinance
is section 70 which provides for the formal extinguishment
of all native rights in land outside the boundaries o1 the

native areas. This applled especlally to the European

- Highlands, chiefly in the Kiambu and Limuru areas, wvhers the

Land Commission had established the fact that there were
many Africans living on European-owned farms who hed been in

occupatinn long before the ferms had been allotted for
10

t BEuropean settlement.

With only slight restatement in 1944, these laws have
constituted and defined the status of native land law and
custom, the rubric within which African tenurial,égncepts
have been viewed until the 1950's. This adminlstrative act
of definling black and white tribal bsundaries has noat »nly

set up & physical barrier to free movement for the acquisi-

tion of land, but has imposed this peculiar recial plcture

+ on the minds of the people of Kenya.

Both the Likuyu Land C-mmission of 1929 and the Certer
Commission were interested in excmining and regularizing the

various tyres of landholdlng which they had found to exist

N
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within the indigenous system. ﬁﬁﬁ sinéé their‘investigationa
had no formal legal recognition at the time, we will discuss
their findings in a subsequent chapter (VII) »f this pagper
which will be concerned with the more informal pressures
causing the evolution of native customary land law.

By the 1950's, the Second World War, economlc, and
sther pressureé had given rise to increasing claims of land
transactions involving "individual freehold tenure" which
demanded recognition. Even in 1948, Dr. Lucy Mair had
' warned that the Government must declde what type of trans-
ection the courts would uphold. She emphasized that this
unavoidably meant influencing "the directiosn of culture
§ change towards ends which,[éovernmentsf conslider socially
desireble, above all, preventing the destructive utilization

11
of land and its reckless alienstion.” In 1950 a Sub-

Committee of the Kenya Africen Affsirs Committse published

. & report contalning its proposals for devising some means
? 1

% >f providing a better title to land in the Native Land Units
o

The groupr advocated the creatlon ~f a “"spocial tftle" with

title would set out the holder's rights in the land as they

i existed at the time under customary law. Since there were no
. prior methéds fﬁr febfgnnizatian >r consolidatlon of un-
economic holdings, thesz recommendations could snly protect
some of the land which had not alrsady suffered from thoe
evils »f frégment&tlon aﬁd unec~ammic sub-division - a drav-

- back recognized by the Sub-Conmittee. Moreosver, the members

X
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certalin restrictions as to sbu-dlvision and inheritance. The

A
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wished to make 1t

a

; rerfectly clear that we In no way advocate es
| an ultimate objective the issue of individual
|

titles to all land in the Native Land Units
[and that| the written title would clearly
state that it in nc way interfecres witlh: the
statutory vestment of land in the Native Lands
Trust Board. 13

§0bv10usly there had been as yet no break-through ol the

t

iexisting legal framework within which African land law could i
| evolve.

!

The Nou lieu Emergency and the promulgation of the

Swynnerton Flan descrited in Chapter 11 of this paper re-
volutionized the atmosrhere e&s well as the lendscare. The ?
' Conference on African Land Tenure in Eest and Centrel Africa
. held at Arusha, Tanganyika in February, 195 could sey:
; We feel thaet where it 1s & qQuestion of providing
: legal backing for policies which are already

belng rut into effect in the fiecldé, it 1s of

utmost importance that legislative action should

e teken without delay. The ldeel ts eim et

would undoubtedly be a statutory land code and

an edjudication ené registraticn of titles 14

ordinance f{or each territory suited to local needs
and have this followed in October of that yeer by the issuance
of the Native Land Tenure Rules - based on Parf ITI »f the
Sudan Registration Ordineance - to govern the process of
systematic adjudication. Throughout the reriod from cansoli-i
f dation to\rinal‘registration and lssuance of title under the
~ Swynnerton Plan, no legal sanction to the operations existed. !
- The entire scheme was 8till sren to anyone to appeal to the
native courts against any supposed injustice under the new

system. These Rules proved to be a very satisfactory instru-

.ment for the practical execution of the Plan, although the



unwelcome expzdlent nad to be adopted >f suspending any land

suits in the native courts (gave in exceptional cases) during

the transitional periosd through trhe Alrican Courts (Susyensio

of Land Suilts) Ordinence »f Jenuary, 1957.
This historical survey serves as & vackground for an
examinaticn of the meaning and implicetion of the Ordinance

dos. 27 end 20 of 1959. ‘As proposed by the Workilng Party on

Africen Land Tenure in lts Report 1957-1058 and later cecnacted

with only minor changes, the Native Lands Registration Ordl-
nance, the Land Contr:l (llative Lands) Ordinance, and tlic
Lend Titles (Amendment) Ordinance set out & jrocedure and a
law f:or the ascertalnment and rec:ru of de facto rights plus
a Iormel and modern system of reglstiretion of title. Titles
are not only given a legel ¢ :rce end defiulteness whilch

netive law, from ilte very neture and sbsolescence, ¢ould not

. glve, but elsc the certainty end Iindefeasibllity of the

1
i

|

- English registration gystem together with its saimpllcity as
[ g J ¥

15

. the source of title and mcens of iransfsr. - There is no

I'///'

grant of title to Africens (they hLave consistently mainteained

trheir de factc right a legal force. Land so registered will

be withdrawn rrcm the Jurisdiction ol the Native Lands Trust

Board (thus superseding native law and custom for this

. expandable grour »f landholéers) and will fall under the

same purview as that regulatlng Europsen eettler land. Any

Y~ S

i
i

~thet the land was theirs); registratlion will simply confer on |

litigation Znvolving this land v°11 be hendled in the Suprems/

Subordinate Courts, not in the Africen Courts. In fact,

Y,



controlled allenation of African land (through leases) t,
other-dribal Africans and non-Africans, ono of the most con-
troversial aspacta of tho entire land t2nure revolutlon and
one of the atrongsst recommendations o7 the Zast Africa Roya
Commisslon, now has legal sanctilon.

The Land {cntrol Ordlnaace sats up Provincial Cmtrol
Brards, which have conssnt or refusal powers osver interpacia
transfers of land, and District Control Boards consisting
almsst entirely of lical Afrlcaas whose conseat must be ob-
tained for any land transactions. The aim 1s to> prevant Qn-
gconamic fragnentatlon of reglstored land agaln taking place
bus also o prevent accretisn of unduly large holdings ang
alsuge in gonsral of the powers which statutory individual
tenure glves. Thus thero 1s an attompt to malntain some
sort of "ecomamunity" conbtr.l of the traditisnal klad at this
tine.

The British have besn perplexed as ty how Lo transform

thelr early Crown Lands ldoea legally withiln the Enéliahlega

7

!

system. Thelr puzzliemont was due to the fact thaﬁ'typos 7 f
indigenous tunures wery acver ackuodwiodged as fallling within
the category ,: "recognized private tltle" >f English lay an
thius outside Lo definitloa ol Crown Lands. This aolution
previously descriged which thzy have adopted ellows a re-
conzillatlon betwsen the righte of the Crown as s>werslg,
and those oI the African both as sccupizr and inhabltant 57

the country. Without offending uany 22nsibilitlies and with-u

I\
-y
o)
<!

formal act, the Crown has divostad 1tsell of Llts righgs,

X
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Thus native "communal tenure", fulfilling the abpropriate

prerequisites, can actually be recognized as the "{ndividual
freehold title" which it ted come to approximete in most ways

’The legel device i ingenioue and hae constituti-nel appli-

cability far beyond Kenya, as does the Swynnerton Plan.

FOUTINOTES
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1956), p. 147.
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York 1G637), p. 275. :

4 Hailey, p. 713. :
) Dilley, p. 249.
6 Hailey, p. 7l5. i
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Arusha Conference, p. 138.

L. Brannsy, "Commentary on the Report of the w%rking
Party on African Land Tenure in Kenya 1957-58, Journal
of African Administration, XI (CUctober 1uvy), p. 216.

in his commenta.y on the Report ofi the Working Party, Mr.

Branney ansvers very effectively, I think, the criticisms!

ievuled agoiust the new vrdinences and describes thelr
provisions regarding: emancipation from native law; the
dangers ol freel.olec t.tle (he mcntlions the satcguards
embedded in the new lawv); allenation to non-Africans; the
problem of jolnt ownership aud subdlividion of lroldings;
lesser interests 1n land, ex. customary tenancies such

ag tre ahnl i the Kikwyu. 7T nmy mind, as t3» his, the
gravest danger 1s that these Ordinances may have the
¢ffcet oy Tixing end permanently ¥sterillzing" all rights.
in land which, at the time of registration, have not
cevelsped 1nto ncav - -ownershiy. It le hored that Para-
grarh 119 under Chapter X1V-Common Land and Land Set

Report of the Working Party on African Land Tenure 1957-

{ N

1058 (Matrobl 1935¢) will previde tre sccpe ior future :
allocation to individuals when circumstances so require,".

ce syecificd in tle loaw.

~Apert Uncer the Native Land Truct Ordinance (£. 51 of the



the now famous East Africsa Royal Commission (Sir Hugh Dow,

' Chairmen; Sally Herbert Frankel, Arthur Geitskell, Rowland

49

IV. East Africa koyal Commission 1953-1955 Report

while the Swynnerton Plan was 1nlts initial stages,

S. Hudson, Daniel T. Jack, Frank Sykes, Slr Frederick Seaford,

‘

and Chief Kldan Mayxwsia) was meetling to prepare a report

whiclt, since its gublicatlon in 105%, has been widely quoted
as well ac contested. One of the really significant colonialt

papers in recent times, the Royal Commission Report achleved |

. notariety by its fresh apprnach to the complex economic pro-

blems >t the region, by lts refusel t> be bound by the nlder

~agrlicultural concepts which had notably failed to solve the

“dilemma.

It called for a complete economic reorientation., Of

| prime importance was a baslc alteration of the present pattern

- of land tenure among Afrlcans by gradually breaking down the

; 2 .
stultifying restrictionism that is implicit in a ladd re-

>

servation policy based ultimately on raciasl exclusiveness. '

We think that there 1s no hope of progress for
Fenya cxcecpt b 1ts development &s en lntegrated
economic unit. By the present policy of ex-
clusive tribal reservati-ns, and under the

various obligations by treaty agreement and formal !
decleretion zf which we vere Instrucied to Take |
account in our deliberations, Kenyes in particular
tes becn divided uyp Inito a number of wetertight
compartmente, none of which 1s or can be made
eccnoinlcelly sell-sulllclent, and tlie frustra-
t.ions of the last twenty years have been largely
due to tle fellure to recogtize that fect. It

is therefore that we think 1t necessary to en-
Coliage Lle Uieawling down U tribel and racial
boundaries, and tao rerlace them by confirming



individuel titles to land where they exist
and to sncourage thelr acquisition where they
d> not.

The proup cexamined the "dilemnis of security" vhich under

4

wradoltional land te: are and use roCuired constont cvallablilify

of new lends. wWrile rzcognicing that ths (Col-nizl Governments.

vore eanxliosus t>y rrescrve ancng Africans tret form »f security

c which rrevellced wrere eacl Incivicdenl bad nccess to land in

" his own tribal area far subsistence purposes, they noted two

important qualifiicationgs. Not only are tribal restrictions

nn o ec~nomic mobllity & serlons impediment to economic advance,

but alsa the graowth ~f the porulasation has seriously under-

mined the sitatic 'security' which the trital subsistence
2
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'

economy rroviden, Frevinue' eommiesions and srecisl enquiries

- had failled to realize the difficulty of reconciling the

princinle »f non-disturtance of cust-mery land tenure with

- the need to increase Africen production.

Trival and...raciel rigidities affecting land
have in many parts of hast Africa brought about
& situation ~f increasing tension,. the btasis of
which is fear. Those whio occupy land/ﬁear that
they may lnse it or be deprived ~f 1t without
compensation and with no opportunity to purchase
n~ther land in 1ts place. Trose who have no

land fear that they will never be able to acqQuire
1t. Thus those whn aceupv land eling tn 1t ir-
respactive of their ability to use it properly.
- Those whn have tno 1ittle lend for vroper
economic production on modern methods cannot
easily extend treir hnldings, while thorce who
have too much are not permitted to dispose of

it for economie rurpnhses at its rrpropriate
price with>ut consulting authorities, whose
DFRCIBTOn will nnt be mrde an the hnsis »f eco-
nomic considerations hut »n the basis of the

-ld enncaptlone of tritel, clan, or family
security. 3
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The Commission feels that the rigidities of African tribal

soclety are, in the last resort, political rigidities; and
that this political authority, where 1t 1s obstructive, must
not be allowed to hamper the fullest possible develorment of

modern economic institutions. Tribal and raclial berriers

have prevented the_migration of skill, enterprise, and

capital, have prevented large-scale development of mineral

and agricultural wealth, have retarded the development of
communications, and have restricted markets for local indus-
trial and specialized agricutlrual and export products.

For the goal of expanded productivity, & new conception of

land rights and tenure 1s essential.
Pollicy concerning the tenure and disposition of land

should aim at the individualization of land ownership, and

.at a degree of mobillity in the transfer and disposition of f

. land which, without 1ignoring existing propegty rights, will |

Eenable access to land for its economic ggg.D Land need for

%subaistence production is to be abandoned as the cri%erion

%on which claims to land are to be entertained. Thegeconomic

. no longer

- security of the soclety/derends on the subsistence which

' each individual attempts in isolation to wring from the

fenvironment with the unaided efforts »f the family or kinship

:Eroup. Rather, it 1s contingent up»n a combination of the
highly specialized efforts of the community as.a whole. 1In
Parts of East Africe land is already acquiring a monetary

Value due to the impinging market economy "despite the fact

that there 1s no general &egal recognition »f land sales and

S X



' thought as to the direction in which 1its results should most

active African farmers. Top rriority should be given to &

E country-wide view by adopting a policy emphesizing the use

' logical reorientation regarding land by atripping it stead*ly

52

and no legal means of registering rreehold ownership on
6
tenant rights."

For the security which rests on tribal exclu-
siveness, or on customs which prevent dealings
with 1land as a negotiable asset, is the 1llu-
sory security of the subsistence economy with- ;
in which no economic advance 1is possible. %

7
From this and the statement of the Arusha Conference
quoted on page 44 of this paper, it seems obvious that the. '

Swynnerton Plan was initiated without clear and decisive i

desirably lead. Freehold tenure for Africans was still
looked upon by many with a large degree of apprehension, and !
mobility of transfer was seen to have the gravest of con- |
sequences. In this atmosphere, the publication of the Royal |

Commission Report was of great psychological import. Its ;

combination of ingredients, and the general public and privaté
reaction to this bombshell, probably acted as a catalyst on |
the indecisiveness of the Kenya Government and the Colonial i
Office. The Commission appealed for interrenetration of
lands and vitiation of racial and tribal exclulivenézg. It
proposed alienation of land to any Kenyan (controlled, at ?
least at first) whatever his race on the basis of economic |
criteria. Filnally, it was eager to instill a general psycho- .

!
I
!
|
i
!

of its raclel implicatlons which had caused great tension

and frustration especially among the more competent and

X



to> which land 1s put and not the protection of the interests

t
|
of particular communities. i

While his reaction was generally favorable, tlre Governoﬁ
of Kenya, 8ir Evelyn Baring, felt |
it would be most injudiclous for the Kenya §
Government to try to move faster than public i
crinion allowed toverds the breeking down of
tribal and racial boundaries, particularly :
those boundaries which distinguish the various f
areas of land assigned to separate communities
and separaste tribal groupe..../Moresver! we
feel that the Commission rLave under-estimated
the probable psychologicel Iimpect of the eco-
nomic changes suggested and that the time is
not yet ripe for thke removalof those safeguards
which have been developed over the last half '

century. 8
' |
Indeed, one wonders who is to lead if the Government abdicates
thiis role. For sureiy tre pettern of the paest has n-t been

an eritome of success, Morecver, the Commission itself lLas

' not minimized the new problems which must be faced or the

- safeguarde which must be erected. But it hes explicitly

i

tried not to allow the dangers to block out from consideration
& new ccncertuel arrroach which 1t regerds es go vit%} at
this tims. 4

Thus the Report of the East Africe Royel Commission
rlayed an essential factuel but esgpeecially pivotel psycho-
logicel role. "The eentrel theme running through all the
recommendatlons l1s that a more williny accepternce end s
greater stimulaticn of eccnomic forces provide the keys not
only to the econcmic, but to the human problems besetting

the area." In the abssense »>f prooi’ ts the contrary, it can

be regerded as the persistent catelyst which pracipitated the

X
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legal break-through already describad as wall as the October,
1959 decision regarding the "White Highlands" which will be

reviewed in Chaptar V.

East Africa Royal..., p. 56.

Ivid., p. 50.
Ibid., p. =1.
Hance, p. 196.
East Africa Royal..., p. 346,

Ibid., p. 49.
Hance, p. 209.

Despatches from the Governors of Kenya, Uganda, and
Tanganyika and from the Adminlistretor, East Africs High
Commission, commenting on the East Africa Royal Commi-
ssion 1953 -1055 Report (London 1956¢, Cmd. QC01), pp. 2,4.

. 9  Hance, p. 190.
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V., The White Highlands Decision of 1059

Contrary to its fluctuating policy regarding African

land statue, tenure, and use, the British Government's [
position on the alienated area set aside for Buropean settle-
ment - known as the kuropean or White Highlands - has been

consistent over a long period of time. Already in 1905 Lord

Elgin, while placing no legal restrictions on any part of the

community, lald it down that as a "matter of administrative
convenience' grants of land in the uplands should nst be 5
made to Asiatics.l Trhis restriction was subsequently ex- |
tended "for convenience" to cover the African population.

For fifty years, the Settlers themselves have generally been

in egrsement on their two paramount aims: preservation of

the Wnitc Highlands and meintenence of European political

domination. To tre Buropean the Highlands are & symbol of

i nis position in the territory and his right to live, among

hls own people, a lite oi the kind toc which he has béen used.
To the Indian the White highlands are a symbol o>f raclal ex-

clusiveness and intolerance. To the African the sight of un-

, develored land which he may not purchase must be galling,

- particularly if he lives in an area such as Klkuyu which is

2
over-crowvded. The bitterness and sense of injustice felt

by the African might be generalized into & retort such as:

 What possible Justliication have the British had for keeping

Kenya land helf-cultivated In the oflchance that some Englisk

‘@Wan, Itaiian, or Norweglan may want to teke some of 1t over
X



KENYA LAND STATISTICS

1l
as of 31 December 1953

. CROWN LAND (including African priority
; areas, HNatioanal Parks, Crown
; land earmarked for natives,
and vater) .. ve et eneoann ceve.. 153,518

AFRICAN LAND (including 731 sq.mlles of
forest, 30 sq.miles of
alienated land, and 36 sq.
miles of waterS ........ ceesee B2,271

LAND ALIENATED (including municipalities,
' townships, and Government
RESErves)..veeeeeeennnnn. .. 13,998

sq.miles

sq.miles

sq.miles

sq.milesi

| TOTAL AREA OF KENYA 224,960
COLONY AND
PROTECTORATE

(HIGHLANDS - 16,196 sq.miles, included above

(I .

sg.miles

1 Great Britain. Colonial Office Report on .Kenya for 1958

| (London 1959), T. 33.

X
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' equally to break into it.

[
-t

some day ? It is because pdssesglion of the power position

enables the dominant segment to structure the norms ang

1

values of the operating sSoclety, that one group wants desper- |

ately to hold on to its status while the other groups want

Unquestionably, the sconomic value of the Settlers!
contribution has been and continues to be very great., Never-

theless, when a mythology grows up to justify the pralongatioq

of racial exclusivensss in one arca, ona may with reason

examine some of the basic assumptlons of this superiority.
A signal concern >f the Kenya (svernment has always been to
secure “beneflicial occupation” of the land. And 1t has been

the contention of the Settlers that their agricultural koow-

ledge and technical skill enables them to maintain high
standards :f development and land use. Of conurse this 1is

true in many cases, but not invariably sr necessarily s-. It
is »bvious and has been openly admitted that there is a |
sizeable portion of undeveloped land in the Kenya H%%hlands.
At the time of the Kenya Lend Commission, 27.5% of {ine 10,3#5!
square miles allenated to Europsans was not 'in use; 1in 1044 ?
>nly 1,350 of the 2,031 square miles in the Highlands suitablg
for cultivation vere actually under cultivation; and in 1959 E
less than one-seventh »f the agricultural acreage was under |
crops. Meek affirmed that "the amount »f undeveloped land
is so extensive that the Government has been considering the

3 ;
necesgity of introcducing a tax on undeveloped land," it 1s :

the existence and sight of such lands that has created tre

X
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- practice today with large arces =stlll being crepred continu-

§ ously with vhkeet or malize, producing diminishing yields year

frustration so often reported to the East Africa Royal
Commissioners.

Moresver, e strong cese for the meodificetion of the

rresent pattern of European settlement might be made on purely

agrarian and economic grounds. One writer feels that "most

of the White Highlande are unﬁerf&rmed, underst.cked, and

~nly too often badly farmed.”" Rewcliffe furtker feels that
many Settlere embarked on a deliberate policy of 'land-mining!

 for quick porfite. And he asserts that this Is a widespread

by year, with livestock maintained on tke unyloughked portion

~of tke leand. Afurtker pcint is trat the system of large-

scale farming is seriouely reterding the full sgricultural
cevelrrmernt >f tro area. Tris 1s tecruee the Sottlers have
neither the cepital, tre trained labeor, the exrerience, the
numbers ~r, usvally, the desire tc increase rroductivity
and conserve their esoll by & clangecver to e systggfof
talanced mixed egricutlure and husbancdry.

In 1053 Commissioner L.G. Trcup msede an "Inquiry into

| the General Ecunomy of Farming in the Eighlands."  His

findinge eupperted implicitly and ~ften explicltily many of
tLe 1cints made by Mr. Rewcliffe and others. Troup re-
commended reducing the sire of the farms I'rcm an average of
over 2,C0C0 acres tc betvween 400 end 1,C00 as &an optimum
holding (and\certainly Lreeking up those of 5,C00-3%0,000

acres, though tlere ere lew in this celegory). ke would

A
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Increase the number of cattle, shecp, pilgs, and poulitry to

|

!

make Tull use of the ley end perm&nent gress (ke saw an in- !

' crease of £8 muek ag 250% In 10 years as desirable), and |
fr-eQuire more intensive agrlculturel treining at kgerton

:Collqge in Kenya. Finalily he recommended increased immigra-

o]
tion - a roiley certein to disrplerse Asians end Alricens,

‘Glearly ell ot Kenys wes faced with eerious egriculturel (not

~to mention politicel, racial, and psycholcgical) problems,

althougk the detericratinn and micure nf Africen lends had
prugressed to & fer nore alarming extent.

Reacting to the pay%blogical smportance &8 well as to

the purely logleel econcmics of tr.e situation, the Kenya i
Government sent to the Legisliative Council on Gctobar 13,

1959 as Listoric and highly controversial prorosal to open
tre White lilghlends to Asiens, Africans, end eny cthers of

7

proved competence &s farmers, The m:st revelutlonary rart

‘ol the new prcpos&ls is ithet thers will be a definite state-

cent of policy that icases of landé n the Highlan@&-are Lo
be made &ccording tc farming capacitises of would-ge tenantse,
én:t their race. Appeal =n denisl »I land could be made to

tl.e Governor. The new standerds w-uld be strict since the

aim is to jalprove the standard cof iarming as well as to re-
cduce discriminaticn.

3 Tre Sessicnal Faper which contained these welcome re-
cammandatisns‘madc speciilec mention o1 the impact of Lhe

g

Last Africa Royal Coamlission Feport. withiout doubt it was

' its b:1d standonment of the traditisrnel gpolicy of land re-

X
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gervation and safeguarding of speclal group interests in the

face of their patent failure as solutions which enabled and,

2

indeed, aliuost nece

land ide~lpy. ¥Fal

naetlizuel economic &s

Litlon In nmocdera le

lands, Ané in

ends gclic

The Farer prap

leagses he able
cquivzlent of 2C je

for 20 yeer leescs

rrevicde the nceded
develorment,

In tle second
Ecards, previosuely
tro1ling lend tran
sf twe-tiered arcs
conmmitiees,

Viil be

Land Trust Corporet

tinleze preposca tra

©

¢.iflferent reces. 1

sfere, will disajjpear.

ssitated en emctisnel rerlentetion to
lowing its [lea 1o luoket land as a

set, the Goveroment mad the goals of

recog-

Fa)

egal terme of native

turn, the loglc denmanded & thange 1n the

g
p-ees first t all holiers of 999 year

tr buy fril freehnld ~f thels ld;a Sor the
ere! rent; and that tlere be oo change
Sr {or ron-agricultural lend. I agri-
cinverteo ror 1ndusirial o resideatial

te surrenlered oy skori(rown Leases to

flexdbility for public rleuning and

rlace, the Li:llends ead Land Captrol

edvising tle Geverunr and ectually con-

Iistead, a system
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icn will btz coastitutsd slely to scru-

6o
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Trust Board will be stripped »f its 'protective! and 'controlﬂ

functinns for advanced areas of hative iands and reorgenized
to contaln a majroity ~f Africeans, ~ne Asian, and one Europeaé.
It will retain its prasent functicns In mere hackward areas. é

And last s Central Advisory Board - slx Euroreans, six |
Africans, five Asians. and ~ne Arab - will be created ta
advise the Governorlon cerrying forward the new ;and poliey |

and on future changes of nnlicy affecting land.

If conscientiously adopted. these prropnsals will end

the sanctity of the White Highlands. rere 18 arptimism that

- the emotional sting will at last be drawn from the histsri-

. eally tenss iand problems whose most volatile and violent

{? Meek, p. 79.

- exrression has been the Mau Mesu mnvement. Sufficilent cantrols

remein to assure the maintenance of high farming standards,
and "tn ensure for all Kenyans the btest use ~f tbo lang,

vherever it may be, as a national assat regardless ~I race,
10

. cread and tribe." This completes a descrirticn of the

substantive changes between 1054 and 19517. A sheort sumnary ;
oy ]

vill bring the revoluti-n intn srarrer facus hefore tﬁis

raper takes up & study of some »f ite legal and prlitical

ramifications.

FOOTNCTES 3

[ =

lenure o1 Land in the kast Atrican krotectorate (London
190g, Cmd. §117), p. 25.

2 Prilip Masen, "The Plural S~ciety ~f Kenye," INCIDI, »p.
cit., p. 333.
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D.H.6Rawcliffe, The Struggiv Tor Kenye (London 1954)),
p. 167. .

(Nairobi 1953), 76pp.
Ibid., p. 29.

Reported in Africa Special Report, 4 (October 1959),p. 5

Land Tenure and Control Outside the Native Lands,
Sessional Feper Ho. 10 of 1v50/59 (Hairobl 1,59).

+bid., p. 10.

"Reports," Journal o Africen Administration, XII (Jen.
1960), p. 56.




V1. The legsl and Economic Revolution between 1954 and 1959

In the preacedling chapiers the nature aad scope of what
nes veen termed tue legal 2ud ec.noulc "revolution” in Kenya
tetween 1954 and 1J%9Y have been examined ln scme detail., As
suggested, the problem in ienyu s aligso largely psychological
the tarrlers t> econamic priogress often being emotional pre-
Coaceptoong and predilections. The time secuea rige ror the
exposure ol the variosus concateneted haistorice. factors to
the catelytic actin ot tke new-to-fenya economlc ideoslagy
of the East Arrica Royal Commission.

Crucial in the Kenye s.tuetion is land. Because of its
perticular significance to Afrlcen, Asian, aud muropean, its
lenurs &nd use is8 peculilarly susceptible to manipulatlion
end coutrol (direotly -«r indirectly, by econumic, -egal, and
voministretive polit.ctl iorces. Lo tightly interwoven arve

tlese iLhree ifactors that the cumpley situglion seewmed im-

L pervious 1o svlution save by some lngeulous new device. Agri

’

cultural acunen then served &s & veiled raciel justification

Lo the bkuroupean for his countinued sconomic exclusiveness and

dominence on which his politicel power was besed. By

commanding poiitical power, i.e. il mechenism for initiating
soclial chnauge, the buropvan Hoped to keep the pece of this
cheiige within Liw own control. dmpliiciu, perheaps uncon-
Sciously this writer thinks, in tune Swyunerton tlan was the

desire tov sweep away this foundetion upon which differential

;uevelopment ana tenurial 1nsLiFuL10ns hed vecn rationalized.

v
‘~\'

i
|
|
|
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The Kenya Government and Colonlal Office decision to re-

cognize African individual tenure and sale of land which had

evolved, and to aim at & mradual healing »f the duelity of
land law in Kenye marked & radicsl devarturs from the former

reserve nollcy within which Anly recngnized native law and

custom was to receive fficlal sanctinn. The 1254 Ordinances

put a small but exbanding segment, »f the African pnpulace on
a legal and agricultural basis equal to that nf the European
Settler. To make this revolutinn mraningful and just in
natisnal terms, intense emphasls has been placed unon the
teaching and practice »f mndern and highly rr-~ductive farm

planning techniques. The Sessional Peper nutlining the pro-

i
1

|
@
S
1

posals for the Hlghlands and Ordinance Nos. 27 and 28 nf 1950

were the culmination ~f the rew agrienltural nattern,
It i1s difficult tn evaluate the exact significance of
the economic core with such l1ittle hist - rical porsnective

and from such great ge~graphical distance. The enthusiastic

- response wnuld saem hoth general and genuine, but there 1is

s

2
undoubtedly an unavnidable bles in the materisls available

" here for study. Only femiliarity with the yrersonmlities

» caught up on the m-vement and with the actual scene can un-

ravel the rers-nal hias. If any, conieined in the remarks of
) v !

- meibers »f7 the Kenya legieslat?fve (-nmneil during derates on

ec~n~mic rolicies. Frr trose reas-ne this raper will again
forsake contemporeneity.

Ilanetreless. the rcerl value =f this study will not

csuffer greatly cince a chief csnedry is an exeminetion of

X
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some of the general legal and political repercussions and
lmplicatlions of the baslc economic revolution. T this the

next chepters of tine essay will turna,




VII. Direct and Indirect Legal Implications

Already mentioned in some detall have been the formal
legal ramifications of a quite astonishling agricultural

revolution centered arsund land tenure and use. Als»o

66

sparked was the unification of a previously dual law regardiné

land. What happens in any area of the world when an alien
culture imposes itself upon an indigenous porulation and

attempts to regulate the relations of a mixed people ? 8Study

. of culture conflict has long occuplied colonlal administrators

and anthropologists - among others - but it is >nly more

recently that these people and legal scholars in the African

fleld have begun to investigate the nature of African lav,

its evolution, and especialiy the concrete results of 1its
contact with European legal systems.

Not only did the British colonlal government bring its

~ own English civil land law to Kenya, but it brought »r

- created 1ts own court structure to uphold these laﬁ%. For

that sector of the population which did not fall under the
Jurisdiction of English law, a separate and lower system of

courts was instituted. Throughout East Africa this pluralism

" 1s made more complex by the presence of Muslim law; but

' since its influence in Kenya is most prominent only in the

coastal and several urban areas, we shall resfrict our dis-
cussion to the dichotomy between African customary law and

English-derived law, not stressing the particularistic de-

. X -
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~the 1mp11cat16hs for a new legal synthesis. Thus we have a

1

- subordinate lsgal system.

- garding land was not static. It did evolve - though slowly

' ditions under which the two cultural and legal patterns may

tails of either, but concentrating o-n their interaction and

dual law and dual courts, which have created certaln con-

meet, and placed certain limitations on the evolution of the

Contrary to some opinlion, native law and cust-m re-

and at differential speeds in various arsas. What role did ?

- Eurspean legal concepts actually play in this evolution ?

Was their influence felt directly through the courts ? Or

‘ waﬁ.the pressure a more indirect and subtle one through the

- personal medium of the administrative officer ? Did admini-

., in the fleld of land law have had and will have further

- regulations will of course alter the power and prestige

- strative influence always point in one direction, e.g. always;

tovard a greater introduction of Western concerts and pro-
cedures, or were there alternative aprroaches ? Though the
research material sutside of Kenya 1s not extensive (much
pr;celess information doubtless reposes in the filez{of
District Officers), some tentative answers are posgible. |
The legal repercussions fr-m the economic revolution ;
reverberations in other srheres of native customary law, for

example those regarding inheritance, succession, and wills.

The replacement of some customary land law by statutory
|

. position of those traditional elders whn act as administratora

. and trustees ol family, clan, or tribal land. But more

X
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- thrived and around which it was orilented.

68

o M
important, such a significant removal from the traditional i
purview may sap the vitality of native law and custom itself !
both directly and more indirectly through the further altera- |

tion of the social system in which the older pattern had

Concluding the chapter will be a short summery of the
formal and informal ramifications of the changes initiated

between 1954 and 19%9,

L2222 R 22 22122 Ry X,

The hierarchy of the court structure in a pluralistic

legal and cultural milieu can be a factor of major importance |

l
in determining the degree and speed of interpenetration of

legal principles themselves as well as »f alien techniques

- and procedures. The pattern in Kenya has fluctuated slightly}

i at different perilods of colonial control. This must be

traced since such policy decisions reflect the rsles which

officials envisage indigenous and non-indlgenous law as
y
7

- playing at that time and for an unspecified future-periond. |

~are the ultimate senctions in Kenya Colony. Appeal frum the

At the apex of the court organization has alwvays been
the Supreme Court with full jurisdiction, both civil and

criminal, over all persons and all matters in the Colony,

"including Admiralty jurisdiction erising on the high sea and |

1
visions »f the Courts Ordinance." This court and its law

I
- elsewhere and subordinate courts constituted under the pro- g
i

decisions of the Supreme Court lies to the Court of Apeal

X



for Eastern Africa and thence to»tha Privy Council 1in London.

The baslc law 18 the commnon law, the doctrinss of

equity, and the statutes of general application in force in

| England on August 12, 1897 subject to the necessary qualifi-

1

| catlnna of the circumstances of the Colony and its inhabitant:
i Again quoting from the 1955 Kenya Annual Report:

: The snacted law of the Colony consists »f

f Imperial Orders in Council relating to the

~ Colony, certain fnglish and Indian Acts

5 applied wholly or in part, and Ordinances of

{ the local legislature and regulations and

} rules made thereunder....In all civil and

: criminal cases to which Africans are rarties,
every court is guided by native law 8o far as
it 1s applicable and 1is nnt repugnent to justice
and morality or inconsistent with any Order in
Council, Ordinance, regulatisn sr rule made
under any Order inCouncil or Ordinance, and
decides all such cases according to substantial
Justice without undue regard to technicalities
or procedure. o

. Enactments of the local legisleture comprise the largest past

5f the statutory law administered by the Supreme Court

- structure; what has been described above as the originel or
“basic lav has tended to assume the character of a "residual
| ~law, still operative within certain limited f?elds (as for
| example the lav sn contract and of tort), but providing

i elsewhero gulding principles rather than substantive law."

? In addition, there 1s considerable subsidiary statute law,
in the form of Rules made by the Native Authoritiss under

; statutory sanctlion, and unwritten customary law embodying

~primarily the personal law of the varlous indigensus commun-

- 1ties - both of which categories are adminilstered by the

| African Courts.




70

Beneath the Surpreme Court are Subordinate Courts which

are presided over by Magistrates, thaet is, administrative

afficers of the Government »f Kenya acting in their judicial,

i

not executive or adminisfrative, capacity. The rank (first,
- second, or third claas) of the subordinate court and its ;
Jurisdiction generally depend'on the rank »f the Magistrate g
; presiding.4 In aﬁdition there are Muslim Subordinate Courts }
which are presided over by Liwalis, Cadis, or Mudirs (these |
are Muslim officials with either wholly judicial or a com-
3 bination of executive and judicial functions).
Below these are the 146 African Courts most of which
~are located in the native lands although there ere urban
courts in Nairobi Extra-Provincial District,and ecach lerger
" township in the settled (1.e. European) areas has its own

fricen Court. The governing ordinancz is the African

' Courts Ordinance of 1951 which specifies that the Courts

- shall conslst of benches of Zlders aprointed by the Pro-

- vinclal Commlssioner concerned and shall have juris@%ption
- only »over Africans., In civil matters the Courts adﬁinister %
hative customary law, but they also have falrly extensive

; criminal jurisdiction and are authorized to hear charges

? under & conslderable number o»f Ordinances. Thelr recent

é growlng familiarity with statutory enactrnents 2s well =sun-

i written customary lav has been accelcrated by tte exigencles
of the Mau Mou Emergency &nd the need t- relievec the Magis-

trate Subordinate Courts »f the mnre routine Jjudicial matters:

The African Courts are supervised by.Administrative Offlcers,

X




the District Officer and Provinclal Commissioner, although

thelr powers of revision and transfer of cases to other
courts are now shared with the newly instituted Provincial
African Courts Officers and the African Courts Offjcer for
the Colony as & whole, who is a member of the Ministry of
African Affairs of the Government of Kenya. This officer
receives the monfhly reviews for ell courts. These reviews
operate as an automatic appeal on btehalp of every convicted
person.

The 1951 Ordinance made provisions for a new hierarchy
of appeal. A case 1in the first instance between Africans
gées to an African Court, then to an African Appeals Court,
then - with certain restrictions - to the District Officer,
and finally to a new Court of Review which is the highest

and final appeal in the African Court system, The Chairman

71

of the Court of Review 1is & perasn who has held, but does not?

Btill hold, a high judicial office. Thus, unlike Tanganyika,

vhere the Central Court of Appeal is at least presided over
; P
B

by a Judge of the High Court or Tanganylka, there.-is an

- absolute severance between the African Courts and the Supreme

: Subordinate Courts in Kenya.

The path of appeal is the pivotal joint in the hier-
archy. It determines whetlrer the Coclony will have an "in-

tegrated" or e "parallel" system of courte. At issue is
g

surerimpcsed at the top with oren legal cliannels down to the

lowest tribel court, or whetler the non-indigenous and in-

X
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' whether the non-indigencus courts and legal concerts will be
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1

cuature of the law administered throughout the eontirs hierarchyl
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{
digenous systems will exist side by side in splendid isolation.
Clearly an "integrated" system in which decisions of the f

higher courte would bte binding on all those sutordinate to

iy
1
it weuld foeter more direct and immediate chengee ln the

P If one's elm were total l2sgal assimilation or rery consciousbﬁ
‘, . H

tdirected evolution - seern as ultimetsly mors éesirable and |

,more just altkougbk initially psinful to the I!ndigenous popu-

‘lation durlng the transition - some degree ~f court integra-

~disorientetlo-n at the lower levele. O course cne may also

fevor a "prersllel

ticn would be sought even though thie might mean acute s»cial

" structurs es more lmmedietely suitable to

~the tightly interwoven pollticel-juridical-social Africen

conditlions and still envisege an ultimate unity of courts and

. lew. Bocth leve dangers, A lack of {ormal touch with Euro-

reen legal concepts due to "parellel" court orgenization may
leed to frustration and tension deriving from e¢n inabllity

o ottaln formal recogniticn for patterns evolved ip,emulation

7

- of, or from direct economic ccntect with, Europeans. The

African Courts Grdinsnce of 1951 crcated a fully "parallel"

rattern in Kenya. However, this hss not always been so, and

it 1s valusble to look at the change snd its possible impli-

cations.,

Initielly, tre tradlti-nal tritunele, wrich received

~stetutory recegnitlior in 1897 urder the East Africen Pro-

;tectofate, ware fully Integrated with the m2in judicilal

. 8yestem in that "trhere was a n:rmsl avenue of arreel from them

X



to the Magistraﬁe;' Courts and the vupreme Court "6 With

the Native Tribunals Ordinence »f 1930, appeal moved from
the Native Tribunals of first instance to Apveal Tribunals,
to District Officer, to Provincial Commissioner, and finally
in only specisal cases to the Supreme Court. Ostenaibly
these changes were introduced mainly to "cut down the tech-
nicalities and éostliness in appellate courts.” However,
Phillips records the following commenf in a cas2 in the

Court of Appeal for Eastern Africa some years later, when

. Abrsahams, C.J. remarked:

This case, whers a modest sum was claimed in

tre final reso-rt, has passed through & series

>f vicissitudes and been investigated by a

nicrarchy of tribunals and o>ther authorities

to parallel which ws m! tght search the pages of
ickens Ln vain. Would it have beern more

mischievous and co>8tly to have pravided for

tlie usual eppeals granted in non-native cases ? 8

One must oole thet the mass clhannel for control was

switclied to the revisionary povwers and appellate jurisdiction

of edminlstirative ofricers ratner tnan through judicial
personnel ue of the most coumpelling reasons fogythe change

was stated succinctly to a Committeu 1nvestigat1ng native

- land tenure :n Klkuyu Frovince 1in 1929 by Fort Hall Africans:

We are very much concerned in our minds about
land cases being teken in Nairobi and decided
by Jjudges who know nothing wl.atsoever abnut
native law and custom and cennnt understand

the points in the cases. Judgements which
have been given in trhe Natlive Reserves by the
authorities on the spot, who do know the native
lew and cust-m, sre revised on apreal ~n tech-
nical points of English law which are entirely
inapplicable. We ask that native land cases

be removed from the jurisdiction »f the Supreme

Coaurt end rlaced under the District Qommissioners.ﬁ

X
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Although complaints atout lend law were perhars more frequent |

beceause of their sccinlogical eignirlcence, the logic of
Flacing control with =fficials who possessed more oxact and
sympathetic knowledge of Africarn law was equally rertinent
t> other spheres c¢f trital litigation. In traditional soclet
tke law
vas not enthroned a& &n stsolute ok jective
standard by which the validity of any decision
could be tested; 1t was simply vhat the group,
acting through its repreegentatives, and con-
strained by the 'weight cof custwm' decided.
An individual could not eppeal to 'the law'
in defencse =f his 'rights'; for it did not
guarantee such rights. In many netive lang-
uages there is no word ror 'lav!, 10
Impiicit was a difference in outlcok on the nature of justilce
and the part to be pleyed by the mecltinery of justice in
meintaining the social order. The African juridical process
vas more concerned to tring & disruvted social situation

back to some s2rt of new balance <r equilibrium. It was

. ercitraticnel is form end rest!tutive rather than runitive

in motive. Consequently, an administrative officer i?uld
heve far legcs trcukle in reconciling these variationgtin

Lis apyreech than would & Eurnprean trained in, and believing
in, the efflcacy of Eurcrean legel coneepis and procedures.
Feer of disrupting the entire scclel crganizetion during a
transitional perind wes thus & factor in the 19020 change to
snly & "quasi-integratsd"” court hiersrcehy wvhicl, reached ite
erny=e in 19031,

Such a c¢nlonlal ypolicy clenge implied certain assump-

tiong. Terlare one wees the convietion tret thsre s some-

N

T4
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thing of value in the indigenous procedure for the ad judi-

i cation of disrutes which must be preserved and even streng-

thened to avnid the hazards of sceclal enllarse and to main-
tain the sanctinns whiech enahle the smnoth functinning »f a
soclety and contimed obedlence t» 1ts norms and values.

In order tn insure a degree »f sncial stabllity, one tries
ts 1solate an érganism from ton much outside pressure too
quickly and hopes that it will evolve -~ slowly, if at all -
within its own rubric, i.e. that of native law and custom.
There may be vwisdom in this approach, but only if the frame-

work 1s expressly stated to be transitional and if latitude

‘and directisn can be glven to the inevitable evelutlon of

the indigencus law in some other way. Wilthout this freedom,
the end result may certainly be stagnation. But very much
more impnortantly it will mean chaos from the simultanenus
pursult »f various policies by different sdministrative

2fficers and native councille, and frustration from the

arbitrary sutting short of the natural evolution of land lav. |

\ o
Blocking an evolutionnary approach in one field will not

insure social stabillity - for ecnhnomlc, pnlitlcal, and psycho-

' logical fact»ors cannot all be contained. Soncilal disintegre-

tion 1s a legltimate concern, btut all culture contect gives
rise to complex reorientati~n and reinstitutionalizing of
norms, and viacdom would secnm tn lie in nraviding channels
for directed ev-~lutisn. Tens’an may and d-es tec~me very
great in the event that secning raciel ~vert-res ere added

tn the continued circunseriptian »f ¢ mafarity ccpment -F

X
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the population by the power »f a colonilal minority. Thus,
the nature of the court structure in Kenya has placed the
burden on the nmore indirect channels for the guldance of
native law and custsm. in this case cepeclelly land law.
Despite the formal legel limitati-ns, thare has been
| & constant cv~lution of trediticnel land law and custom
trroughout the histcry of Xenya C»~1~ny. The complexity,
chass, and uncertainty of the land situation by the mid-

twentieth century was largely a result of a lack of machinery

to recongnlze ard implement the chienges in tenure end use

which had taken place. The vehicles for change in Kenya have%

beon ecan-mic 2n¢ dasmographic pressures, and the indirect

and mare subtle influences of the native cHurts and native
couhcils (local ecolsnial administrative and executlve agencies
directed along ~ne line or ennther by the administrative
rolicies of District Officers.

Native land lavw 1s constantly heing modified
by the day-to-~day decleions of the Native
Courts whicn, based as they are on equity
rather than on precedent, automatically re-
flect the changes that occur unconscio(ﬁly

in the sncial and econ-mic structure. Native
law is affected by the decislons of Adminl-
strative Officers who act as supervisors of
Native Courts and themselves, in thelr own
executive capacity, settle innumerable disputes
concerning land. The decisinns »f British
courts, the influence »f Engllish legal pro-
cecure and English concertl!:ons 2f reel pro-

perty, coupled with the use, in many areas, |

3 Engllish forms »f conveyencling £ll tend to
modify the character of the native law of land.

It is only the f{'inal sentence which the Kenya court system I

has prevented from having its full effect. i
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Fro;mgg; b;éinﬁisg tﬁg“ﬁafive Court has been an inte-

% gral part of the Native Authority system largely because In E
| African usage the sources of judiclal and executive authority%
- are not separable. In Kenya, where inter-clan or -tribal i
political organization was very loose or non-existent, clan

elders (usually of a certain '"age grade," the criterion of

semiority and responsibility) informally arbitrated intra-

~clan disputes and guided the "self-help" techniques used in |
extra-clan or tribal altercations. Hailey feels that "much

| of the benefit that has accrued from the use of the Native

Authority system could not have been realized had not the
Nafive Court been a recognized part df its organization."l2
Native Authorities were anabled to make Rules and Orders on é
matters vital to the welfare of the people (such as soil
conservation or protection against famine) any breaches of
vhich were brought to trial in the Native Courts.

Aside from this functio-nal use, the Native Court
system may provide a bridge for a reconciliation bitween the
European-African legal dualism. This bridge may bg’éon—
structed in several complimentary ways. In the fleld of

procedure, the courts may provide the regular means of

- ad judication of such civil law matters of land tenure,
marriége, and succession (in the criminal field the British,
like the French, may adopt a uniform Penal Code for Kenya as
théy did in India). The competency of the courts may be
extended éo include wider and wider jurisdiction of more

- statutory regulations. Or the personnel of the courts may

X



!be altered in the direction of the complete sepafation of
1 the judicial and executive functions which is foreign to

traditional practice. In Kenya the "Chiefs" have already
' been excluded from the tribunals, and many courts are pre-
- si1ded over by a permanent "President" who is assisted by a
"bench" of very qualified men. A complete "professinnaliza-
~tion” ggg;g_leadlto integration of Native Courts into the

| Supreme/Subordinate Court hierarchy and a passing from the

, édministrative into the judicial regime. However, the

: situation in Kenya 1s complex. The present court structure,

as previously seen, vitiates this "bridge" function of the
Nétive Courts, and there seem to be no immediate plans for a %
formal movement toward structural 1n£egration. Further, untl.
the 1954-1959 period, lack of direction in the tribunals as %
| to the nature of land tenure concepts to recognize made the
‘ situation even more fluid and uncertain.
It is among the Kikuyu that traditional land law has
evolved farthest from the concept of some sort »f group
~rights and beneficial usufruct toward thrat of indtéidual
- freehold tenure and Ilrredeemable sale. Accordingly 1t will
. be 1nstructive to examine briefly the history of tke evolu-
; tionéry process in that area first. The Kikuyu Land Unit
- comprises five main districts of the Central Province: Embu,
' Meru, Fort Hall, Nyeri, and Kiambu, with the Kikuyu tribe
itself inhabiting the last three. And even among the Kikuyu,;
' those in Kiambu have moved farther toward individualizetion

i

'and the breakdown of the githaka system (the ithaka 1s the




| customary unit of land temure) than those in Nyeri or Fort |
Z Hall. The Kiambu Kikuyu claim to havé bought thelr land by !
1 an irredeemable purchase from the Ndorobo hunters whn pre- |
' viously inhabited the district; they claim that this had

Ebegun to take place prior to the Eurcrean arrivael and 1ndapen%

. dent of Eurnpean influence. Apropos of this, the Kenya Land i
E _ i
. Commission of 1933 comments:

The time at which the Kikuyu ceased making pay-
ments to the Dorobo in respect of the land is
uncertain, but in tke southern part of the dis-
trict the practice evidently continued until
after Kinanjurl was chief and we regard it as
probable that the idee was an lnnovation intro-
duced by him and copied from Europeans. Never-
theless, it is probable that in the northern
part of the district the Dornbn had already
become absorbed, or driven cut, and payments,
if they were ever made, had ceased. 13

"By a process which consisted partly of alliance and pertner-

ship and partly of adoption and absoiﬁtion, partly of rpayment,
and largely of force and chicanery," the Kikuyu had already .
absorbed or displaced the Dorobo by 1837. It seemed likely

to the Commissioners that what had passed from the Ndorobn

to the Kikuyu was not & number af agrarian estate}%'but a
successlon of seignories along the ridges of the countryside;
that & githaka system was 8o new in 1902, when land alienation
to Buropean settlers was begun in the Limuru area and some
‘of these lthaka were lost, that their existence was never
mentioned t» the officer who would have payed comrensatinn.

After taking evidence on land tenure in the Kikuyu

Province, the 1929 Committee concluded that native opinion

.was everywhere unlted 1In esking that the githaka bte recognized

X



i and at least that ithaka should be registered. It has been
' suggested by H.E. Lambert that, in their evidence before the
| 192G and 1533 Commissions, thefKikuyu vere deliberately

~ their claim that their own indlvidually owned land had been

i allienated for European settlement in the Highlands. Under

' Hall the motive apparently was that the 1ltbaka should retain

80

in the three Kikuyu districts. But while in Nyeri and Fort |

their essential character as land »f a family group, which

must be preserved for them, the motive in Klambu seems to

Lhave been that sub-division and sale should be facilitated
15

1o ‘
lying for political purposes. At stake was the basis of §

these circumstances they might well have felt that 1t was

. necessary to claim that outright sale of land was customary

| in Kiambu because of the Kikuyu purchase from the Ndor-bo.

~ Nonetheless, Dr, L.S.B. Leakey, an eminent authority on the

- Kikuyu, 1s absolutely certain that payments to the Ndorobs

involved an irredeemable transfer of land ownership equivalent

- was well in sight in 1933 in Kiambu Kikuyu, and that it

‘ would'ﬁe neither wise nor practicable ton fry and prevent it.

17 ,
to a sale »f the freehnld in our system. '

Whatever the exact legal or practical etatug;yall the

Crmmisslioners could at least agree that individual tenure

.-

The Land Commiséion stated “hat since the Government, by
the very act of governing, had created some of the outstandiné

land problems, it was not unreasonable to expect that thre

- Government should take the lead in initiating a policy which

could lead to a soslution. It recommended that:

X
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the tenu'e of each reserve should bc built on
the basis of the native custom obtaining there-
in, but that it should be progressively guided
in the direction of private tenure, proceeding
through group and the family towerds the In-
dividual holding.

While we do not consider that elther the Native
Councils or the Native Tribunals should have the
power to alter custom in respect of the tenure
of land, we cen see s-me utility in the Native
Council having the power, subject to the pre-
scribed sanctions, to make a formal declaration
that custom has become altered in any respect. :
In this way, when a change in practice has been !
adopted and nhas become customary with the main
body ~f the natives, there would be a means of |
proclaiming it, which would have some effect of j
bringing the stragglers 1intn line. |

18
- The Kenya Government, however, did not take an effective

, ppsition nn the desireble directlon »f the evolution of
W’African land law. Ten years later Phillips could qunte the
following from the report of a District Commissioner: §

The i1dea of private ownership, combined with »ut-
right sale and purchase of land, has for many

years been teking skare 1in the minds of Kiembu
Kikuyu....Hundreds, possibly even thousands of
acres have changed hands by 'irredeemeble sale’
during the past 1C-15 years, and most of this

has gone 1nto the hands »f a very few people,
including chlefs, tribal elders and thae,educated
minority...Native law and custom is n~£’ ¢c>difled,
n.r !s 1t static, nor is there any suthority

duly empowered to adjust 1t to changing c~nditions.
It purports to be administered by the native tri- |
hunals, but the judgemonts >f the tribunals have |
never been recorded - merely the effect - and

thelr frequent departure from the o0ld law hes too
often passed unnoticed. Consequently although

the Githaka system is still recognized, 1t 1s
bent or broken as occaslon arises, to suit the
will of the influential and the landless class

is springing up in the reserve at & far greater
pace. 19

The position of the Local Native Councils and Native

- Tribunals in the évolution of traditional land law is am-

X



bivalent. Althougl. the legal powers Qf the Counciles do not
give them the speciflc function »f making Inlee whicl mey
have the effect »f defining or modifying native cust-mary
land tenure and law, some of the Councils have passed Re-
solutions which - despite the Governmental refusal to confirm
them and thus give them tre force »f byelaws - are neverthe-
less accepted aé valid end velcomed by the Local Netive Tri-

bunals who are faced with a deluge of land 1litigation. The

. Fart Hall Council passed a2 Resolution providing that all

trensactions for pledging land entered into before 1509
20

should be regarded as irredeemable. The Kiambu Local Native |

Council has passed & Resoslution in favor of registration of

i land titles, the South Nyerl C:uncil *n favor of reglstering

21l transactions including outright purckases (this was put

into action without teing submitted to the Government, to

supplement the system of voluntary regilstration which had

been edopted in Nyerl in 1042 after thLe recommendetions of

' the 1629 Committee), tre Fort Hall and Meru Councils in

o
favor of registering trensections nther than outpf%ht rur-

- chege, and the Eabu lative Council in favor of regulations

2l

« covering the relaticnshtip of landlords and tenants. Kiembu

District has jp&ssed & reeoluti-n that land should not be

~ettached for dept.22 Many more cn.ld be cited. Although

these are 1llegal practices, it is »bvlinus that they are

lLaving a very direct bearing on the devel~pment of thre

i customary Kikuyu law releting to landholding.

Among the Kamba, a So0il Conservation Resolutinsn passed

X
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" ar encl-ege by fences »r hedges. Tris mede the kisese aprear

. |
by the Mackokns Lornl hntiva Courcil in Marceh, 1933, markedly

-~

encouraged the develnrment of an "ownership" concept re&arding
|
tsepe (groazing land) Ly requiring that all rightlolders ;

should demnrcate their heldings with a suitehle material and/

}to be a much m-re defined and heritable object tran 1t wvas

23

t
!n 1te origin es excluslve grazing ground. The sane author!
' !

‘
t

' lav enforced and welcomed by tre Tribunals.

Canunmerous further referencees mnde by Lord Heldley even ten

“mentions & Circular of the Local Netive Ccuncil of 3¢ Octaber |

1646 (MLNC/MISC//11.12) clarifying end extending the rules

regerding sale ~f land. vhkiclh Les hecome established case

Cleerly the point is nade withnut. reltereting the

d

. yeers e to similer tyyes of occurrences over & wider range |

- nf land subjects in Ceast, RITt YWelley, end Nyanze Provinces.,

Locel Netive Councile lLove mede eontinuel efforts to clarify

- the lev for their Netive Tribunsls which are feced with aen

exploding number o7 lané ceses due to & comhination of

74

- economic, political, demeographic, and zoclal préssuvres on a

nat-plveys-certain treditionel land law. Fegrrdlces »J tre

unrecognized legel status »7 the changes, this reth nmust te

ackn-wledged as one of the evenves enabling 1nfeormel evolu-

“al African lew 1s the administirstive offlcer. Prillips

tion ¥ the law.,

»

Another s»urce of iufluchcecs on the nature H»f tradition-

“peints out that both in their appellete ené revisionery

Juriscdicti-nus as well ag n tre lesec formal character of

X
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supervisorymauthorLtylm£his influance "isﬁ;}'fﬁé'hléhégé ;
| importance, and will undsubtedly cqntinue ar many yaara to !
be a major Factor in the guldance and educatlion ~f tha tri- ;
bunals."24 He cites tke ruling of the Provincial C:mmissionaﬂ
| Nyanza, that "land cases should snly bs heard as hatween nas |
tndividual and another, and nat betwean snez clan and ansther”
. as an excellent example. Ponwill mentisns a 1237 clarifica- ,
tion by a Machak:s Distriet Commissincnar (which has aince |

hecome 9stablished custom) that if land has changed hands

and 3 consideratinsn of reasynable value has passzd in ex-

change f{or it, the presumpé@an is for outright sale ratusr E
: than paying as a borrover. > Parhaps an »bvious point is i
the 1ntroduct!on »f the concept »I a land register. This |
! inglish importatisn and the mananar in which land is ragistared

- can often determine tho anature 27 th2 rights which emorge i

1
i

~ thereafter. 1In addltion, & numbar >t Adaminlstrative Officers
Leve drawn up "Guides" Sor the banaflt of Nativa Tribunals

Iln their distriszts which have buea {linded with litigation
7 i

- arising from the transfur > land rights. In thesd there ;
. apa

clauses Jdealing in detall with the procadure ;

to be adopted 1n issues involving the redemp- |

!

|

tion 27 pledzos, or oatrlight sale, or the re-
lations of landlords and tenants, in particu-

lar es regards tho payment of compansatian £or
improvements when a holding is resumsd by the
title holder. o4

~In fact this paper Las quated fram sne sach "Guide" »f Kamba
. Customary Lav prepared by Mr. Penwill.

Lacking any central governmental directinn, a varisty

A



of policies have been espoused by district officers through-

out the Colony as a result of personal preference and in-
clination. Much of what follows regarding various and some-
times conflicting land policies will be a summary and pare-
phrase of material presented by Phillips. Some people en-
visage the nétive reserves of the future as a patchwork of
model smallholdinga, and advocate a policy which would, in
hastening the realization of this idea, cut right across

native law and custom. Such & policy would necessitate a.

process of enclosures, the complete readjustment of boundaries,

the assurance of absolute security to the individual small-
hglder, the prevention of fragmentation by the application
of primogeniture to land inheritance (at the expense of the

growth of a large landless class) and & host of other legal

. consequences inseparable from the introduction oi' European

. the older concepts.

ideas of individual land tenure./ Of couras many, but not

all of these policies have been initisted in the more ad-
vanced areas tesmpered in spirit by a retention of some of
' v

Mr. Colin Maher, in 1945 the Officer in Charge of the

~ Sotl Conservation Service, saw in the "nationalization of

tribal lands," the establishment of collective farms, the

- employment of

modern technical and capital regources, the

- avsorption of surplus rural population in industry, etc. as

~the only hope of a satisfactory solutlon to Kenya's land

g problems. He felt this was also more in harmony with t°

pe

. basic African concepts of landholding. Along ther

X




Margery Perham felt that it might prove unfortunate if
British African Governments should succeed in pressing thelr
peasantry toward full economic indivlidualism at the very time
vhen the conception was belng modified in Europs. Some
edministrative officers supported these ideas without being
willing to take the traditional African scene largely as it
was or had been;

Recelving little numerical support but forceful state-
ment was Mr., H.E. Lambert's recommendation that the object
of a sound land policy should be to maintain the spiritual
bond (the "land-blood-uthoni complex") which held traditional
sbciety together. Implicit was the need to subordinate the
individual to the group; to preserve the spirit of the
githaka system intact which would include resisting the
treatment of land as subject to outright and final ealé; to
return to the indigenous system of handling land disputes in
the traditional tribunals. Lambert stated elsewhere that he
felt it was the "genius of the untouched native sygtem that
it preserves a stable equilibrium betwsen the two; commuhity

) BT

or kinship and individuel rights/. Although he might be

- accused of keeping the “"Kiambu Kikuyu in subjection to an

i outmoded moribund code 1nvolved in the days of primitive

' tribalism," Lambert felt that these stringent controls were

& transitional necessity in a district which .he called "an

abomination of dissolution."” Nonetheless, the District
Commissioners of the surrounding Kikuyu districts of Fort

Hall and Nyeri contlnued t» adhere to the policy of gradually

X
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. change - was inevitable and also dangerous in the transitional

- Soclal stability could most effectively be achieved, in his

i put the clock back at this stage." Change- even fundemental

modernizing the native tribunals. Thus a sharp policy
anomaly has existed in one of the focal areas of Kenya.

Phillips himself felt that 1t was "not practicable to

stages. But the danger might be greater of one incited chaos,

tension, end frustration by closing the channels through

vhich change received recognition. i

In dealing with tribes whogg indligenous institu- ‘
tions were of the Group B type, tribes which ;
have, moreover, become accustomed during the |
last fifty years to a system of organized central
authority, and which as a result of the intensive
operation of external influences have undergone
rapld and far-reaching changes in respect of ‘
their social system and economic 1life - in dealing !
with such tribes /most Kenya Africans | , the

policy of partial or complete reversion to in- |
digenous judicial methods does not, in my opinion, !
offer any reasonable prospect of success. 29

)

i view, by the direct method of concentrating on the attainment

of certainty in the law. Without certain standards on which !
|
to ad judicate, with an unwritten law which was caggble of ‘

reversing itself from one case to the next depending on the

particular personnel of the tribunal concerned, and with no

. means for giving any territorial or even tribal regularity

. to the indigenous system, the increasing land litigation was

. being handled less and less effectively. Verdicts, too,

%

received dimihished sanction from all segments of the commu-
nity. "It is difficult to see how greater control over the
development of native law, attainment of greater certainty

in the law, and effective coordination of various sources of

— s s e N e —ea e - - . —— e R



law can be achieved without resqrt to legialation." 30 In
short, administretive officers need some sort of guidance.
Une must remember thet a lav-meking process ig actually
gelng on ell tlre time; customary law 1s evolving by inter-
rretaetion even in the &bsence of legal machinery for 1its re-
cegnition, regularization, or contrecl. The Government of
Kenya hes said that‘the Local Netive Councils shall not serve

this function. Uneccountably it has failed to provide any

anyway.

ln one district we see custcmary law being re-
shaped by public opinion and powerful interests
wilthecut elither encouregement or hindrance; that

is what 1s happening when there is a purely
lelissez-faire rolicy, and the result seems in-

- variably to be a trend towards individualism. In

E another district we {1nd a policy in force which
seeks ncither to accelerate nor to retard the

| spontaneous individualistic movement, buf which
does attempt to gulde and regularize it LNyerﬂ....
In yet another district we see a policy which,
whatever 1its vislon of the distant future may be,
is based on the deliberate aim >f applying a
brake to what are regarded as - at the present
stege, at any rate - dangerous individualistic
tendencies. In each of these cases law 1s con-
sciously or unconsciously, being made - whether
by tecit acquiescence, bty administrative guidance,
! or by refusal to recognize eny departure fronm

the prrinciples of the indigenous systen. 33

' were becoming established native custom were 1n the akvard
rosition of rossibly differing from the native custom which

cfficial Government policy was willing to urhold. Patent”

trte formal and informel legal machinery of the Colqn//

P

1determined and structured in degree and tyre of< -

LT T he Kenya court structure - playet

alternative path, e&nd so the counclls are pressed into service

66

|
|

Prior to 1959 the sccretions to African land law which had or



tramzly significant anticlpatory role in the basic agricul-
tural revolution in land use of the 1950's. This revolution,
in turn, made absolutely essential the enactment of laws re-

deiining African land tenure with more subsequent inevitable

| reverberations throughout the system.

Some of the trends of the evolution of African land
law téward individualization can be seen: increments due t»o
native tribunals and local administrative officers and
councils, changes due to visual propilnquity to Luropean forms !
‘of tenure, alteratiosns from numerous economic factors such |
as the growth 5f permanent cash crops. Indeed, the strength
éf the concept oif collective ownership always varied from
tribe t> tribe - the Kikuyu always being more individualistic
| than the Kipsigis or tihe Luo. But the process was always
. halted short when its logical implications appeared to
2 challenge the exciuelve land basis of European power in the
j country. It seems rgasonable to suggest that pressures from
the Settlers were one vital facet of the official{ﬁillingness?
| to allow the svolution in native law and custom to g0 un-
recognized. 1t has been & group economic, and thus secure %
group land status which had undergirded the pnlitical power
positlon of the European commun ity. And a significant
change 1in the indigen>us land pattern would have implicationsi
which would be zolitical and psychological as well as legal

- and ecouemlce. In effect, African law was not &llowed to

| bring whatever flexlbility 1t pessessed intn fuil play as a |

social foundatlon rerhaps capable of mitigating racial

e . - e XL



tenslons by imperceptible but steady degrees.

Crdinance Nos. 27 and 2¢ »of 165¢ replaced unwritten

Africans under certain cenditlone <f lancdholding. These new

 land statutes will be enforceeble in the Surreme /Subordinete

Ccurt structure oif the Colony, not lIn the Africsn Courts.

Trhis will lesesen the direct legel effect on the evolution

(9
b}

custcmery tenure in tle less advanced sreas, tut the mere
decision ker se will have lerge lndirect effect through the
lccel adminlstrative councils and courts. Certainty as t»
direction will undoubtedly expedite thes evclution.

| Immediatsly Kenya i8 faced with other complex legal

protlems. Clanges in tre concept and law of lend tanure and

~use and the cmergence of new tyree of property will revolu-

~tlonize the traditionel petterns of Inkeritence and successiod,

&nd perraps more subtly, those of marriage. While 1t is

- true that the regularization of customary succession or

; marriage laws comee about largely through tlelr being admini-

o

stered in the same courts as statutory law (and tYils is im-

" possible at the prosent time in Kenye sinco most statutory

law is still under the jurisdiction of the Supreme Court
system), yet there will still be enormous repercussions
Just from the emergence of one srlere of statutory land lew
which will not even be administered in the African Courts.

Trere are several alternative aprroaches to the re-

- customary jurisdictlon with statutory jurisdiction for certaiJ

i
i

i

[

|

rlecement of the inadequate traditi~nel process of inheritancé

(vhich so exacerbated thre laad problem by elloving excessive

X
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{—fragmentation of holdings). First, one could modify the

Z existing native law and custom in the direction »f primo-
[ .

. geniture tnrough substantive legisiastion. This has recelved !

!

littic support sither on its own nerits (Bagland legally

abandosned this concept thirty years ago) of becauss of its
radical departurs f{rom the »>lder pattern and conssguent in-
Justics to sthir rfamily inheritors wao see this as their
anly :39(:1.1r-it;y.’2 Or second, »ne could enable Africans to

make wills in respest of their immovable property. This is

impossible at the present time. The making of wills 1n Kenya

1= governed by the Indian Successiou Acl, 136%, the Indian

Hindu Wills Act, 1070, the Indien Pr:ubate and Administration .
Act, 13801, and the Hindu end Mohammedan Marriage, Divorce i
- and Successicn Ordinences. It has been held by thiee Colonial

- Courts that these laws do n~: apply to Africans (except under%
- certain conditions when the African is a Muslim), who con- !
- sequently caniot make wilie to which effect will be given by
the courts. Ajthough lend sales and transfers inter vivos

, 7
| are not unusual anmony the Fikuyu o Kizmbu, the Kemba of

Meclekos, and the Maragoli of North Nyenza, the effect and

. scoye of sucl. trancsactionz are s=till uncertain and the rami-
fications of the new ordinences cannot yet be definitely

. sbserved. So basic is the lend-family boné that, even though

e men may secure & title to Lis lLodling, succession upon

death will still folliow the o£ld law and custom rigldly. How-

iever, tlrecdy more Ireedum &nd mobility are chellenging trad&i
, i
'tion. A turtler dangsr is surely the creation of & privi-

X
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lcged cless exempt from the ordinary law and jurisdiction of
tlie ordinary courts of the African community. The problen
remains unsolved., No real departures from native law and
custom have been made in theso flelds, but onec may be sure
that they are in sight.

When one examines the vast legal ramificatlions far the
African of tbe‘changes in land tenure and usze, ons can
legltimately ask whother land lew will become the opening
vedge for the eventual sutstantive statutory alteration,
and thus possible eliminatlon of native law and custom. This
query is espacially pertinent 1n its most sacrosanct rersonal
épheres of marrlage, femily law, and succession wrich are
least amenahble t- change. Whrat dsecs the synthesis »f the
two separate streams into a unilied Kenya land law mean ?

In attempting t> neal a 13351 duelity, the uncritical
importation »f English land law holds 28 many dangers as the

stubborn lnsistence sn retention of the indligensus tradition.

. In the n>yn-Natlve lands of Kenya, the basic territorial land

lav 1s the applied Indian Transfer of Przoporty Ag% as supple-
mented by 1locel crdinances and with a background »f the

English comm»n law as it was in 1397. 8o already thls is

' not English land law per se. The Conference on Land Tenure

at Arusha in 1756 noted three s»urces of the obscurity 1t

32
found in this legal framework. To begin with, the bady of

English law 1ncliud2s osbsolete Epzlish statutes, with judlcial
decislons thereon, which have since heen replaced in England

oy more modern leglslation. It is aot an easy matter to

VU O SOOI S B e _ .




0

N

escertain precisely hov English law st-ood 30,40, BC cr more
yeers agc. Further, over large'areas netive law and custom
i8 the only rppositcry of land law. WIth the ropidly
ckhangling circumstances of today in whict £t Lias to bLe applied:
there mey ~fter be uncertainty os teo what the lew ¢r custom
ie on & perticvler point surely a vegt understatemsnt . And
{inelly a bcrderiine existe ot which trere ic an overlap
between arplilfed Enpglich low end net've lew and custom. In
such cases 1t 1s difflcult to ascertaln which lew eprliec to
e perticular piece of land. Thus an untenmpercé Erglish land
law is unsound in Kenya and actually has alvays yielded to

e "cclonial" land lev. Now this, too, 1s in need of further
change.

From the Africen polnt of view, it 1 osbhvious thet land
is & rvarticularly conservatlve spgcre of tredition. Although
nocerate African orinion does accept continucus chenge, it
is concerned to lrave It reglstered tlrrough Jjudicial decisions
of those who lave acknowledged positlons as Interrretors of

P
treditional usage. Lord Helley stresses a point vkich most
gources &lsc voliceo, namely the impeortance of uslng assessors
or clan elders to give the Distriect Comnlssioner advice on

34

la1¢d disputes, Consequently African (Kenya) conditions

m:st be given edequete recogniticr. A new land lew must not E
te purely authoriterian; 1t nmust ohtain its effective sanctioﬁ
by invcking favorable response trom those to whom it ie .
epplied.

Esth trhe Arushe Conference ané the Judiclal Advis:ore

X
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greatly hampered by the peculiar "parallel" structure of the

' ces do, a belated governmental decislion to perform an active

95

courts. Nonetheless, the indirect ramifications through the
administrative pattern of local councils and courts will, as

previously, continue to be great. Embodying, as the Ordinan-

gulding function with flexibility, this legal consumation of
agricultural chénge should go far toward solving Kenya's

historically explosive land problems. These changes, in

turn, are 1interwoven with the political problems of the Colonm.
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% a few of the political implications of the legal and economic;

~derives in part from the acute nature of the present power

: overail necessity »~f maintaining the political and economic

VIII. General Political Implications

The final chapter will deal in a very general way with

"revolution" in Kenya. These are less tangible, more

elusive, largely psychological, and impossible to predict
with certainty.

The most immediaste results | of changes in land
. tenurai are in the economic and soclal fields,
but clearly the ultimate influence 18 on the
character of the elements which wlill be re-
presented in the political constitution of the
country. DNuch of modern agrarian legislation '
in Continental Europe, while primarily designed
to secure a more equal distribution of landed
property, has also been largely influenced by j
a desire to readjust the political forces re- ‘

sulting from the manner in which prop erty is
held. 1

The vituperative quality of the political struggles in Kenya

conflict., Historically the European ruling minority, under

strong pressure from the White Settlers, has grasyéd the

status quo> as the only guarantee of thelr continued power

~hegemony. f

Early in the twentieth century a policy was originated,

" to become later the basis of the status quo, whicl seemed

. policy. As to immediate benefit,

j
valuable at the time and gave promise of beihg able to contaiﬂ,

|
o>r at least temper future political and racial threats to

the White status position. This was, of course, the Reserve

the Delamere Land Board of
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|
|

: boundaries, such overflow would be avallable to meet the

' Another commentator stated that the Luropean settler

economic power. For implicit in the "Reserve" idea was the

- racial group. The intention has been to secure representa-

1905 shrewdly pointed out that "should the main body of the

tribe living within thoe reserve increesec and overflow its

2
demands of the general labour market of the country."”

cannot be content with mere access. to the land's
resources: for he can neither farm, mine, nor
trade with his own hands. His economic existence
depends on snclal control over the indigenous
labourer on his own terms. 3

In long-range terms, 1t was clear that a Reserve policy

gave the greatest hope for the retention of political and

handling of a particular population segment as a tribal or '

tion of interests as oppased to individuals., Sheer logic of |

. humbers made 1t obvious that the Europeans (wvho usually saw |

themselves as a group sharing common political, economic,

- and social interests) nceded to impose, or rather reinforce :

‘ i
the Colony. For without doubt, individual tribal cohesion

would be on.a communal basis: the European community re-

- presented as a group, and simllarly the African, Asian, and

could the Europeans, who claimed thelr group interest to be i

a like kind of communal ideology on each of the groups in i

%,

has always been a social fact of the African milieu. Any

political participation in the government of the Colony

Arab communities. Only within such a commuqal'framswork

- domipant because of thelr economic, educational, medical,etc. |

|
; contributions to the country, hore to perpetuate their }

N X ——— -



' system could & tiny minority claim equality of, if not pre-

100

position of powsr and prestige. Only under such a communal

ponderant, influence with an enormous majority. The conflict

i

- 18 one of Burkian representation of communal interests again&L

1

. which recognizes differences of ability, property, and moral

Benthamite reprosentation on arn individual basis, a view |
l

i

worth but which counts these as politically irrelevant. Be-

- cause the non-indigenocus community has sssn these character-

t

Istics as of ultimate relevancy, the group interest concept

i
[
1
i
i
'

was espoused as the only viable and ressonably secure founda- |

tion for political power. For certalnly the »ther groups

.Qould ultimately be representad directly and this would ccon-

stitute a controlable methoad for sat%sfying these foreseeable?
demands.

The creation of tribal reserves had several 1mp11cation§
for the develorment of African pclitical consciousness., Be- l

fore mentioning these, it must be stated unequivocably that

- many administrators embraced the reserve rolicy and championed

r/ i
- the reinforcement of the traditionasl pnlitical structure from ,

ths Lionest conviction that this was the only way to ensure

ap

!

~social stabllity and a kind of sinw practicable evolution.

Perhaps many were also revolted bty the current ethnocentri-

~cism which lauded everything British as good and desirable,

"and everything indigenous as "primitive" and to be erased as

quickly as possible. The point is trat the conscious motives

were complex and not always baldly racialistic per 88. None~;

theless, the paternalism which developed proved also to be

X



basically inflexible in adjusting to real changes that

occurred through the years in all spheres of African develop-
ment.

One of the implications was that political expression
was to remaln, 8s before, rart =of the texture of the local
sncial group whrether i1t be on a family. clan, or tribal level,

In Africa, as all over the world, the trite was & prime, and

usually 1in Kenya the largest, focus of grour loyalty. So

it would be foolish as well as incorrect to say that the
British "caused" the trival compartmentalizatlion which often
creates such complex problems for national unity. However,
a8 policy of reserves and native land units did have the
effect of reinforcing and even strengthening tribal loyalties‘
even In the face of some social and e¢conomic pressures for

their softening. Tribal divisions woyuld not let & South |

Kikuyu Assoctation penetrate into sorthern Kikuyu areas.

’ carly in theilr colonial ruls the BEritlsh realized that unless'

~ Assoclation - a breakoff >f the iisslon-started Sruth Kikuyu

they encouraged tribal development, they would in effect ke

"encouraging the native to-enter intn detribalized combina-

tiones such as Harry Thuku started[ the East Africa Natlve

Assoclatlion when that failed tn cross tribel boundaries//,

combinations whose chisef purrose ~f ex!stence, unlike that of%

a tribe, 1is opnosition to Europeans.” 3 . !
Another »f the results nf the policy of land reserva-

tion and alienation was the Impetus glven to tribal animosity;

Both African enmity toward the European "tribe", and African

X



KENYA POPU

LATION

STATISTICS

Porulsation

- 195§ Estimatel

African......

L B

Indo-Pakistani

..6,c80,000

79yl B t1aT:¥ AN i¢s, 000
EUI"’.)pe&IJ L A N ) . . 64,790
Arab ..... [ ] L] * * . L] . 35,500
Other LN ] L] . 0 ¢ o 8 8 L] 5’700

TOTAL - 6,3%0,900
2
fribal Breakdown - 1956
Tribe Irovince
Kikuyu Central
Luo Nyanza
Baluhya _Nyanza
Kambe . ?Central
Southern
Meru Central
Nyika Goast
Kisii Nyanza
Embu Central
Kipsigis Nyanze
Nendi. Rift Valley

Great Britan.

Colonial Office Re

Fopulation

1,155,000

852,000
736,000
689,000

366,000
333,000
287,000
230,000
1#0,000

132,000

(London 1959), p. 7.

W.J.M. Mackenzie and Kenneth Robinson.

in Africa (London 19G0), p. 391.
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distrust br African tribé. European(impingement on Kikuyu
lands in the early 1900's and upon the land of the Kavirondo
tribes in the 1930's after the discovery of gold, has caused
acute sensitivity about land in both Central and Nyanza Pro-
vinces. Historically Kikuyu sense »f 1njustice at the hands
of British land grabbers has inspired an anglophohia which
erupted in 1ts\strongest and most complex form in the 1952
Mau Mau outbreak.

During the Emergency and largely for security and
correctional purposes, the Kikuyu received much assistance
in farm reorganization and planning. Neighboring tribes,
vho generally disliked‘the Kikuyu anyway, were angered by the
seeming "favoreu" treatment and even considered this to be
another aspect of the British "divide and rule" approach to

colonial government. The Swynnerton Plan was partially an

i attempt to redress the balance of economic development.

During a leglslative Council debate on the success of the

Swynnerton Plan, there was quite a difference of opinion
7 |
among the Africans, which Mr. Swynnerton attributed to the

fact that

to a certain extent the Akamba are jealous of
the Kikuyu tribe...At the present time progress
in the Central Province 1s going ahead so fast
that it si going to leave the Nyanza tribes be-
hind by something of the order of 10, 15, or
even 20 years...In Nyanza it has been necessary
to go through the whole rigmaroleq and gamut of
pllot schemes, of abandoning pilot schemes and
of being asked to come back to them again. 6

Psychological implications are significant. Initially

there may have been few conscious racial overtones ot the

X
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- By choosing & communal rather than a common electoral roll,

i but then so were the emotional climates and antecedents.

best and most elevated and can usually be found to be rigged

104

land policy; But by 1954 when the Lyttleton Constitution
was promulgated and in 1957 when the first African reprssenta-
tives were eslected to the legislative Council of Kenya, the

picture was somewhat different. The Constitution

Kénya - unlike Tanganyika - decided to have group representa-
tives sglectdd by and from within each racial community.

The results have been manifestly different in tho two countrid

Admittedly, communal electaral rolls exacerbate racial

tensions,.

~African opinion is no more an undivided whole

took the hazardous step of extending the communal
system; established precedent suggested that the
election of Afrlican representatives be put on

the same communal basis. The racial theory of
colonial politics is once more the culprit;

than European or Asian opinion, unless perhaps
when 1t 1s sharply pitted against such other
abstrattions. Communal repressentation at the
centre 1lnevitably focuses the politics of Henya
more than ever on its racial rivalries. 7

Such a system marks off one citizen from another

in a8 way which suggests that loyalty to a community comes ;

73 !

first, loyalty to the state comes second. There.&s a dis-~

tinction of persons whéch is incompatible -with the equality

of all before the law. Separate rolls imply that one 1is

80 as to insure permanent domination by those in the "best" |

9

roll. The other primary objection to the communal roll is :

!

that 1t inhibits a smooth constitutlonal shift in power from |

communal rolls to one of responsible government - "a communal

ma jority will represent the rule of one community over anothe

r,

i
|
{
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not the verdict of a majority of the citizens vho are all
equal in thei‘r allegiance to the state."lo It i1s the white
community whicﬁ holds this communel political power which 1is
the mechanism that ultimately controls the initlation of
soclal change, So a communal ideoclogy forces the battle for
political hegemony into racial channels.

Thus, self;imposed communal and even tribal rigidities
have long been a part of the Kenya landscape. Because of
the historical framework of political develorment, the
recent elections are elso partielly responsible for encour-
aging them., By prohlbiting trans-tribal and trans-reserve
pélitical assoclations, the Governmrent has caused electoral
campalgns to concentrate on apreals to intense tribel loyalty
and on 1Incltement of tribal rivalries and real and imaginary
rast and present feelings of injustlice.

A strong saveat must be entered concerning all remarks
about‘political develorment since 18652, The proclamation
of the Emergency after the Mau Mau actlvities has deenlably
skewed the nature and form of Africen political aégociations.
Territory-wide political groups were proscribed by the Re-
gistration of Societies Ordinance No. 52 of 1652, and the
strictures on party purposes vere only partially relaxed in

1955, So this 1is merely another factor which ras served to

exsgerate and prolong the already existing tribalism. But

1t can hardly be blamed solely or directly on stubborn British

raclal or tribal policies. The ending of the Emergency

marly in 1960 wiil remove this factor and will probably sig-

¥
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nal a major Kik@yu political resurgence. i
ﬁill the older patterns of Kikuyu political activity
persist ? A major previous anxiety has focused on constantly
rekindled feelings of land hunger and frustration., Has the
: economic and legel revolution instigated by the Swynnerton
Plan assuaged this sense of injustice ? Unless the answer
is "yes", the Kikuyu resurgence may be directed into the old
E wasteful channels. It 1s hoped that the economic and psycho-
logical revolution will enable “he Kikuyu, and all Kenya |
; Africans, to break through old patterns, will permit them
to combine in new ways for new national purposes, !
Even in 1957 the acute snd penetrating British journal-
ist, Basil Davidson, could write that the Europeans' triple
objectives still remained: to shift responsibility for Koenya
from Whitehail to Nairobi (that is, from the Colonial Office
to an internally self-governing position In Kenya or even to

independence); to builld into any conceivable future con-

etitution a cast-iron guarantee that they, the Eﬁﬁopeans,
shall remain the real government of the,countrerand t~ con- |
cede to Africans no more than the shadow ‘end the fringe of ;
wvhat Africans want in terms of land end livelihood, social !
and political rights, unquestioned equality of human rights. i
He noted the brutal fact trhat after Mav Msu end constitutionai
changes, the political balence of power in Kenya had not é
changed at all. And he quoted Tom Mboya (a Fenya African
roliticel and trade union leader) saying that the best vay

to> perpetuste and enflems racialism is to Insist on "multi-

X



lieaded by Mr. Argwings-Kodhek, was the best known and pro-

racial" government with its connotation of group not indivi- !

11 !
duel rights.” Mboya has sald that democracy is the one }
logical, reasonable, and just alternative for government in i
i

Kenya. By "democracy" he means recognition of the individualj
as asgainst the present groups; integration instead of part- g
nership; according of individual citizenshilp rights and pro- '
tection instead of minority safeguards and group privileges%zi
In 1957 Kenya politics and partles were still what they were ;
before - a {limsy camoflage for Luropean autocracy based on E
the old racial eccnomic and land interests.

A brief mention ol the circumstances surrounding the
1957 election will'pinpoint soms of the factors. The in-

formatlon which follows has been gleaned from the recently

published Five Klections in Africa (Oxford 1960) by Mackenzie

and Rotinson. When the elections took place in March, 1957 |

there were about 10 political associations (not really

'rarties' due to the essentially local character of the
groups) either registered or pending registration iq?Kbnya. !

Of these, the Nairobi District African Congress (N.D.A.C.) |

bably the best organized, though its paid up membership was j
only 3€7 as of 14 April 1957. Lacking certain conditions E
of environment, organization, and information/ﬁass communi -
catlon media, Tor the time being "sll parties tend to become i
tribal parties...local inbreeding is reinforced by strong ’
tribal sentiments." The Central rProvince provides good

svidence of strong tribal voting. Mr. Eliud Mathu, a Kikuyu °
S X e ‘
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and an outstandlng Afrlcan leader, was unabls to overcoms

i tho handicap of a relatively large dsru slectorate supporting

Mr. Barnard Mate (21,145 out of 35,644 registered electors,

although tne Maru constitute only 20% of the population of

the constituancy). Mr. Hote's victory was thus partly dus

to the snergy »f the Moru Distrlct Commissioner during re-

gistration, partly due to the fact that the Meru were loss ‘
z
deeply involved than the Kikuyu in Mau Mau and thus gainsd i

i

proportionately moro loyalty certificates (necessary to

validate a voter's registratlion), and offoctively due to

tribal loyaliy.

\

And yeot 1n 1355 and 1960 a dwcisive political change

occurred. At the next Kenya election in late 1900, political

power 18 to be transferred lnto African nands. Over half

of the Legislative Councll seats will be filled by slection |
on a common roll with a fairly wilde francihise (though seats

will still be reserved f[or the thres minority raclal commu- §
| 13
' nitles). And it is in this connectlon that thie wrlter
: 7 *
thinks the political ramifications o[ the lsgal and economic

. revolution of 1954-1952 are to be seen. Because the events

are 8o close to us in time, these conc:usions will necessarily
pe tentative. " It would bpe convenient for thils paper If one i
could postulate direct political results of the econoamic
reorientation, However, lt sgsems Lo this writer that the

implications are more of an indirecc psychologlcal kind,

altnougn the avents described are so closely concatenated

X

that direct inriuence is possible. The smotional atmosphnere t



explicit political sifects on the tribal society in which a

icg
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has seemed to change. It has becoms permlssive, enabling

an escape from the previous imposed pattern of "political'
development. In the new type of community enabvled by the
new economlc and legal pativrns, othnlc antltheses will
gradually be replaced by class antitliesss, Here the effect
of' the revolution may be Qulte direct. The psychologlcal
lever has besain found which 1s begianlag to permit a new
framework of politicel ac;ivity.

This lavtsr plhenomonon is, of course, als, ralated to
the changing world context, the rising tide of African
nationalism and the disappearance of colonial wmpires throught
out Africa, and the "winds of change " regarding racial
ldevlogies. But admlssion of these does not deny the im-
vortant psychiological role of this crucial Tive year period

in ¥enya. Thne keport of the Bast Africa Royal Commission

deservas especially priminent msation in thls coonnectlon. i

Local ranifications are similar in nature to those at
the central national level - 8 new peralsslve and4enabling
political atmosphers. Historically the colon;ul’}agime had
actually done two things at once on the l3cal level: it had

inadvertently and also consciously Introduced individualizing

valuaé, wvhich weaksnsd tradlitlonal communal tles, and con-
currentiy it chose to recognize only native law and custom

£
as the framework ror African development. Thus !t weakened

one base and refused to regularize a new one. However, the

gconomic and legal land tenure revolution will have more
I

S : Y . . SO
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! ma jority of the African population of Kenya is still embédded

l

Traditionally in many parts of Africa, the right to the use
of land is derendent uron ellzagiance to a chief. The author-
ity of cLiefls, sub-chicfe, and Leads of clens_and families

is bound up witl tle lend. The grant, therefors, to individ-
uele of abesolute righte of ownereship may dierupnt tre native
rolity by reching from the chief'es control segments of

lend previcusly subject to hie reallocation for "beneficial

use " through his powers as land administrator and trustee.

This would be true in Kenya even though the nature of African

tribel cociety there hes necesslitated e different colonial

‘adminietrative aprroach than in other arees »f Fast Africa.
In generei, the African tribes of Kenya fall into the

previously mentioned Group B catepnry of sncieties which

leck centralized authority, administrative mschlnery, and
i constituted judiclal Lnatitutions - that 1s, which lack

government. When the British sct urp thelr sdministrative
rolicy in Fenya, they conzequently had to use "Appointed”

%
.

lies, which they peid, as agencies o»f lneal rule.

r

autl -r:
This differed from classic Indirsct Ruls which simply meant
government through the traditlonal natlve authorities where

tribal socleties vwere found with such centralized political §

structures (Group A). lonetheless, the tradltional clan
elders vho adjudicated land disputes of adminietered land for,

thelr clan familles were given a rrominent plece in the

councils which were to asslst tue "eriefs™ and t- provide
2

i liason between the apposinted "echiefs" or "isadmen” and the

X
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particular clans. Since these powers have usually been most
jealously guarded, the altg;ation of the power balance of

the components of trital orgenization by the remsvel of areas
of indivicduel tenure frcm thelir centrol will be important at
this locsl level. Witlh less political power, Lliere may be }

nmore local reliance on tle center at Nalirobi ror political

direction. +&nd, further, witl nore legal Preedom Trom tradi-
Lional consideraticns, there way be more ccope for political
party cceilvity to reacl 2ut to tlese new individuals as a
" "o
grags rocte’ bause.

Thue, botl iu the ruserve unc st the centoy, the legal
and ecuLomic revolution of 1994-1.59 has contribuicd vitally
tu an ewollonel and psyclislogicel reorientetlion, hes provided

& permissive atmosprnery enabliing moie r'lexib.ility in politica

evolution,

FOOTHOTES

1 Halley, Introduction to Meek, p. xviii.

2 R.L. Buell, The Native Problem in Africa, I (New York
192¢), . ,&5

> ihomas K. Adem, Moders, Coloassllsm: Iustitutions and
Policies (New York 1955), p. 70.

B

: |

4 Thomas Hodgkin, Nationalism in Colonial Africa (New York j
19u7), pp. Bh-4b]

!
5 Buell, p. 3035, ;

C lopgislative Council Debates, 1LXX1V (Nairobx 1957) Column%
821 . X - i

,,,,, - O U



W.M, Macmlllan, The Road toy Se1{-KRule {(Lond

p. 241.

on 1959),

112

i

Constitutional Development Committee (Dar Es Salaam 1953),

Y. 7O,

Josepl: Oldham, Now Ilupe In Africa (London 1935), p. 65.

Congtltutional Develpument Comittee, op.

clu.

Basil Davids:n, "The Kenye Crisis," Africe South, 1

(April-June 1957), pp. 70-72.

Tom Mboya, Kenya Faces the Future (New York 1959), p. 32.:

Reported in Africa Special Report, 5 (February 1960),

p. 11.

)
!
!
i




113

IX. A Reorientation in Kenya

The conclusions to be drawn from this essay lie in the
nature and potency of the legal and politicael implicetions
of the "revolutionary" reorientation in the economic sphere
of land tenure and land use in Kenya.

If one considers how important the agrarian-
Juridical structure is in the configuration

of indigenous societles, it will be realized
how significant these changes are, not only

from an economic point of view, but alss in

relation to the prevailing political...con-

ceptions,

First consideration was given to the goals and methods
of the Swynnerton Plan "T» Intenslify the Developrment of
African Agriculture" in some detail since they constitute
the core of the new economic aprroach. This, in turn, was

bold enough in impact to force the Government to make ssvera

legal decisions that had been held in abeyence for forty

., years.

Crhanges in tenure may be produced by.-many causes.
Pressure of population may necessitate a switch
from shifting cultivation on many scattered
holdings to intensive cultivation on & consoli-
dated holding; or it may lead to excessive sub-
dlvision, soil erosion, and eventual abandon-

1

|
|
|
|

ment, New methods of agriculture and of marketing

may demand new msthods of holding land. The

introduction of a money crop may give a monsy
value to land vwhich it did not possess before,

It may necessitate a naw security of tenure which
would be incomratible with any form of collective
ownership; or 1t may, on the contrary, require -
an expenditure of capital beyond the means nf any
8ingle proprietor....Again, changes in tenure

mey be produced by the direct action of the locel
Colonial Governments, which, even if they have

X
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expreriment - coupled with the impact of the East Affica Royal

sale. An awareness of the dangers involved 1n making land

: marely due to the inherent logic of the historical situatiosn

not assumed the ownership of the land and Fre-
gcribed the manner by which it shall be held,
may yet have assumed other forms of contronl. 5
On the basis of the avallable information, it seems justifi-

able to conclude that it was the success of the economic

CommissionReport - which mede at least the legal break-

through possible. Even in 1956 at the time of the Arushe
Conferenca,'tre Government had not yet formally committed it-}
self to a policy whick would recognize and regularize the

emergence of African "individual freehold tenurse" end land

decisions in e colonial situatisn had surely prolonged the
caution. Eut by 1959 many external pressures had materialized
which stressed the folly »f failing to provide channels f{or
the implemsntation of African desirss. One wonders whether

the use of thLe economic arena for the break-through was

+

or whether the cholce was consclous and deliberate. Certainl;
the economic ne2eds were patontly ohvious to allﬂand the
criteria of judgement werc perhaps more Bbjcctive. For thoss
vho were not acutely aware »f the political pover implica-
tions of land, the emotlsnzl stumbling blocks in the form of

implicatione may have been velled until a dsnial of the

inherent lszic of the new econamle arproach was clmost im-
rossible. Thus the essay discussed firest the econ-mic re-

volution in land use and tenure bwcause it secems valid tn

conclude that these concerted economic cheanges were largely. .



responsible for the decision to revise the legal framework
of African land tenure. And it seems valld to conclude that
the Swynnerton Plan did, in fact, initiate a "revslution"
not only within its own rubric, but also Iln retrospect be-
causs of the legal and pclitical repercussions and changes
to which it gave an impetus.

Next the paper traced the history and described the
meaning of the statutory enactments (Urdinance lNos. 27 and
28 of 1959) for the adjudlcatlon, registration, &nd issuance

of freehold title to the holders nf "individuel" rights in

. land. This was done at first briefly for chronological
Sequenpe, and in a later chapter quite fully in terms of the

Kenya court hierarchy, of the evolution of native law and

custom, and finally ol' the creation of a nevw legal synthesis
out of the provious pluralism of lend law. It seems valid
to conclude inat the statutory legal changes will have raml-
fications at the local level primarily through the admini-
strative channels of direction given by the Distg}ct Commi -
asioners to the district courts and councils, ;ﬁhat changes

the African courts themselves will consequently be willing

to recognize and regularize in tradilional land lav is the

. other prime consideratdn. It furiher seems valld tos con-

. clude thet the unification of land law itsell will have an

influence on, &nd probably alrcady polints the dirsction to,
the nature and form of any future fenya legel systenm which
1s adorted in other clivil and persosnel lew spheres. Ths

tangible resultis mny not yet be terribly wlde-sprzad, but

N
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the ideological tsols have been prepared. And tho very
desireble healing of the legal duclity enebles the farnal
attalnment of one »f the m:»at passisnate of African deslres -
that for equality o>f status.
The salient recommendetions and the mocd >f the Rep-rt
ol the Zast Africa Eoyel Commission were presented ts show
the psychiological iapact owing t> a fresh approach to, end
loglcal enalyeis of, some o{ Kenya's most pressing prablems,
The need for real security (not the "vanishking sccurity of
& wastling assot,” t.e. tribal land) and the racial feors and
tensions were cxposed as the basic dilemmss.
¥>llowing this, attentinsn was drawn to the edded

Fsychological signliticance >f the 1.59 decision Lo spen ithe
wWwhite Hlghlends to farmers of proven competence without
regard to race.

T> say that the settlers'! petention »f osut--1-

dete social and rolitical attitudes is the cause

of Kenya's rresent troubles weuld be carrying e

generalization too far...But no amount g5f

syapathetlic anelysls can disgulse that ‘the

settlers are bent »nn preserving their orivileged

way of life regardless ~f African Interests.
The native reserves, whicl were orilginally established o
keeg the whito man out, had c:me to be 1-oked upon by the i
Africar as s=e place to kcep hia in.  Through an 1ronic
reversal, this becamw & aethod U rreventling him from teking
part in the development -1 land in another "tribal' area

which he notl »nly regarded ss hiis in some jert, vut whict he

often sew lying unused or serinusly under-developed. It

e e . e e . e e
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would obviously be naive to assume that a formal tollcy
change would produce & neW de facto situation and emstisnal
atmosphere over night. However, the change -~ if noat too
late - heay have enabled a welco>mz breathing space.

The fusion »f all these factors, supriemented hy

other internal pressures and ths strong extsrnal force »f

!

the "winds of change ", have produced a change in the politi-

cal power situation {n Eenya in 1060, It ls n»f vital signi-
ficance to note ihat the concent »f communal power is perherps
the most important aspsct of the previosus interrelati-nahirp
between land tenure and pnlitics. Since the London Cnnferencp
in January 19560, it 1s =ccepted that thers will be a c-maon |
eléctoral ro1l, not c-ommunal, used in the selectli-n »f at

least 33 of the 6% msubers -~ the new legislative Council,

A faclle conclusion could be that the new permissive, enabling
p s

atmosphere croated by the economic and lsgal changes worked

80 perfectly and well as L inst ;save politicel changes
almost immediately.

75

Here 1t 1s esscnilfal to rechgnize the pley »r oller

factors whicl this paver has nov trled -t- examlinge. ELxternal

events such as the cwming internal self-government of

Tanganyika, the inderendence »i tie Delpian Congo and Somalia

e e

all near nelghkbors of Kenya - hnve contributed rowerfully
to growing African assurance. Aind then there sare rersonal
factors such as & new Cnl-nial Secretary, Mr. Jan Maclend;

the active rnle »! moderate Euroreans such as Michael Blundell

the growing internatinnal prestipe orf Kenye African leaders

X




such as Tom Mboya aftar his successful trip t»o the United

States in 1850, The internal chenga toward zjuelity »f
status in land tenure may have given the African leeders the
feeling that they were now in o positlon t» fHrce a com-
promise whatever the legel framew-:rk.

Nevertheless, whilie (U 1g 4. {licult L» assess tre
exact rols »f the revolutionn, it s the conclusinn »f{ this
varer thet this consideration aust nirt ve excluded., In ~ne
enmergent African country after sanothoer we see ecHynomics
being shaped by politics and nol vice versa. And yet the
assumption seems valld that changes in economic apyroact,
because »f the lmplied changzs in commuanl power statun, mny
be symptomatic of future permissible alteratione in palitical
assuaptions,

How profound and durable nps tneze cuauletive changos ?

For several reasons a {lnal esnswsr ‘g nal pogsible at ¢hoe
time. ZAesnye le & brltish coloriy. As sach, the Chrlsnlal

Gffice remains the ultimate authoelty on all m&t;ers  f
nolicy. It ceus lLaposse untccee;btable crlutisns i1 Lt chisses
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ty do 85 and is willing &t use the
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only with Xenyn ladejendonce under the ausplece >0 en
Arricen majority will any reply be vaelidated. The rosctiong
2 this dirzctlsn and form.af 170 develoamment ¢2ald be
devorecatlsry.  On the »ther hand, cnergetic -»sporuenl woulij
certalnly overcun? prosent cbotncles I a 1olitical crzation
(it seeme tH Lo African aatisanlist -oalittend pr2ssurs whicn
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could render obhigclsic Lite ralsy d';tpg o7

Luo, for example) and colenlal inertls, and transform the

I

lendscape with welcome alecrity, C-mpleste or rertial re-

jectlon is a poseibility, &8 resversal of the directior to-

werd European-1like lend lav apg ~ther legel concepts i a

pnsslbility. But this writer gozs pnot consider 1t a y2al

- A Eo 2 o

rrobability.

Perbaps the ultimete velue ~f this study is threef-1ld:

first, the rertinence and BITlleetility of the underlying

legal end agricu-li.‘.lr'ﬂl Sﬁlutj’:.n p(j'f.r‘['ed }\y Kenya t~ # mach

v : ‘v : ’ AN S I
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