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CHAPTER ONE

INTRODUCTION
1.1 Background
On July 17", 1998, 120 States adopted the Rome Statute of the International Criminal Court,
which established the International Criminal Court.® The Rome Statute entered into force on 1%
July 2002.% The establishment of the International Criminal Court was premised on the fact that
war crimes, crimes against humanity, the crime of aggression and genocide are a concern to the

international community as a whole, and must not go unpunished.®

The Statute places the duty of prosecutions of those responsible for international crimes on the
States.” Indeed, International Criminal Court gains jurisdiction to investigate and prosecute
international crimes committed with in the domestic sphere, only when the domestic legal
systems are unwilling or unable genuinely to carry out their functions under the Statute.° The
Statute explicitly requires the states to cooperate fully with the court and to ensure that national

laws allow all specified forms of cooperation.®

An international treaty seldom stipulates how states should implement its provisions, how this is
done depends on the constitution of each state.” Countries may choose to apply the theory of

dualism in adopting legislation, or the theory of monism where international law automatically

; UN Doc A/CONF. 183/9 ; 37ILM 1002(1998) ; 2187 UNTS 90.
Ibid.
® Paragraph 4 of the Preamble to Rome Statute of the International Criminal Court, UN Doc. A/CONF. 183/9; 37
ILM 1002 (1998); 2187 UNTS 90.
* Ibid., Paragraphs 5.
® Ibid., Article 17
® Ibid., Article 88.
" Antony Aust, Handbook of International Law, 2™ ed. (Cambridge University Press, Cambridge, 2010) at p.75.
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becomes part of the municipal law, in the implementation of a treaty or convention.® The Rome
Statute, like other treaties, does not provide the procedures for its implementation and
enforcement, but obligates the states which have ratified the Statute to commit themselves to

meeting the obligations set out therein.’

States must make sure that national law allows them to comply with their obligations under the
Statute.'® Furthermore, the states that have ratified the Statute commit themselves to meeting the
obligations therein without reservations.* Kenya is one such state, having ratified the Rome
Statute of the International Criminal Court on 11™ August, 1999, and subsequently, the Statute

entered into force in Kenya on 1% June, 2005."

1.2 The Statement of the Problem

International law requires that states not only harmonize their national laws with their
international obligations, but also that they discharge their treaty obligations in good faith.™
Kenya, being a State Party to the Rome Statute is, therefore, under the obligation, not only to
harmonize its laws and institutions with its obligations under the Statute, but also to discharge its

obligations in good faith.

The question that this study discusses is whether Kenya has implemented the Statute within the
confines of good faith. This arises from the fact that international law does not provide a
procedure for the harmonization of a state’s law with its international obligations, as this remains

within the domestic sphere of the individual state. And because of that, arguably there are a set

® Ibid., p.75.

° Article 86 of the Rome Statute UN Doc A/CONF. 183/9 ; 371LM 1002(1998) ; 2187 UNTS 90.
bid., Article 88.

" Ibid., Article120.

12 https://www.icc-cpi.int/kenya, (accessed on 9 September 2016).

3 Article 26 of Vienna Convention on the Law of Treaties; 1155 UNTS 331; 8 I.L.M. 679 (1969).
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of criticisms leveled on Kenya’s implementation of the Rome Statute especially by the

Prosecutor of the International Criminal Court.**

1.3 Hypotheses
This study proceeds on the following hypotheses, namely: Kenya has not fulfilled its obligations

under Rome Statute in good faith.

1.4 Research Questions
This research seeks to answer the following questions:
1. What obligations does the Rome Statute place on Kenya?
2. To what extent has Kenya complied with its obligations under the Rome Statute?
3. What additional legal, policy and institutional framework does Kenya require to comply

with the obligations imposed upon it by the Rome Statute?

1.5 Objective of the study

The objective of this study is to examine the extent to which Kenya has implemented and
discharged its obligations under the Rome Statute. The basis for states meeting their obligations
under international treaties is encapsulated in Article 26 of the Vienna Convention on the Law of
Treaties,™ which provides that every treaty in force is binding upon the parties to it and must be
performed by them in good faith.*® The provision envisages the application of the principle of
pacta sunt servanda, by states in complying with their international obligations. Furthermore, a

party may not invoke the provisions of its internal law as justification for its failure to perform a

¥ prosecution’s application for a finding of non-compliance under Article 87(7) of the Statute against the
Government of Kenya, 29 November 2013, ICC-01/09-02/11-866-Conf-Exp. A public redacted version was

filed on 2 December 2013 (ICC-01/09-02/11-866-Red) available at http://www.icc-cpi.int,(Accessed on 19"
September,2016.)

1> Vienna Convention on the Law of Treaties; 1155 UNTS 331; 8 I.L.M. 679 (1969).

' Ibid., Article 26.
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treaty.” The same principle applies to compliance with obligations arising from the Rome

Statute.

The research will specifically address the following objectives:
1. Review Rome Statute to establish the obligations therein.
2. Review Kenya’s legal and institutional frameworks to establish whether they adequately
provide for effective implementation of the obligations under the Rome Statute.
3. Make recommendations for effective implementation and discharge of Kenya’s

obligations under the Rome Statute

1.6 Justification

As discussed above, Kenya is a state party to the Rome Statute of the International Criminal and
has domesticated the Rome Statute by enacting International Crimes Act, No. 16 of 2008 without
making any reservations thereto.'® It is therefore important to examine Kenya’s legal frameworks
with regards to discharge of its obligations under the Statute. Particularly, the provisions of
International Crimes Act, 2008, that facilitates cooperation with ICC in the investigations and
prosecutions of international crimes. This research will identify specific obligations and
challenges if any, encountered, in the enforcement of these obligations. Thus, the research will
contribute to improved awareness and understanding of the obligations and the procedures
required for discharge of these obligations, hence facilitate the understanding of Kenya’s obligations.

More importantly, the research will recommend efficient and effective models to implement and
discharge the obligations under the Rome statute. In addition the research will contribute to the scarce

information available nationally on the implementation of Kenya’s obligations under the Rome Statute.

7 Supra, note 13, Article 27.
18 Article 120 of the Rome Statute provides that there shall be no reservations on the Statute.
9 International Crimes Act, Act No. 16 of 2008
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1.7 Theoretical Framework

International criminal law can be discussed and reviewed using various legal theories. This
research adopts the positive law theory and critical legal studies. The main proponents of
positive law theory, Jeremy Bentham? and John Austin®!, positive law as a command originating
from a sovereign.?> According to John Austin, there has to be a sovereign from whom the
command emanates, that is, an identifiable political superior.?® Positivist law theory looks at the
law as it is, and not as it ought to be.? This study will, in addition to positive law theory, make
reference to Critical Legal Study (CLS). The proponents,®® of this theory argue that the law

promotes interests of powerful and legitimates injustice.?®

Positive law is ascertainable and valid without subjective considerations.?” In international law,
positivism arguably, assumes that the law only deals with the rules of law, which are found in
treaties and conventions agreed upon by states. The criterion for the validity of legal rules of
international law would, therefore, be those, which are revealed by the decisions of international
courts and treaties, which have been duly ratified.”® This theory is pertinent in discussing the
interface between international criminal law and domestic law obligations of states within the
realm of the Rome Statute. Kenya, being a state party to the Rome Statute, must adhere to the

obligations created therein in good faith. It is against this backdrop that this theory is relevant to

201748-1832
21 1790-1859
22 John Austin, The Province of Jurisprudence Determine (1954) lectures 1, 5-6 at p. 13. Confirm citation.( W.
.Rumble ed.,Cambridge University Press, Cambridge, 1995)
% Ibid., p. 193.
4 M.D.A Freeman, Introduction to Jurisprudence, 8" ed. (sweet & Maxwell, London, 2008), at p. 255.
% Among noted CLS theorists are Roberto Mangabeira Unger, Robert W. Gordon, Morton J. Horwitz, Duncan
Kennedy, and Katharine A. MacKinnon.
% Brian Bix, Jurisprudence: Theory and Context,5" ed. (Sweet & Maxwell,(2009), p. 232.
7 Ibid., at p. 248.
% Mark W. Janis, an Introduction to International Law, (Little, Brown & Company, Boston 1988), p. 265.
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this study which seeks to examine Kenya’s legal and institutional frameworks for the

enforcement of international law with special reference to the Rome Statute.

According to the CLS, the law is a tool used by the establishment to contain its power and
domination for equal status quo. The wealthy and the powerful individuals use the law as an
instrument for oppression in order to maintain their place in hierarchy. CLS looks at the political
nature of the law that is law as an ideology.” The law serves to legitimate existing power
structures.®® Thus it is an instrument to advance political goals and objectives that protects and
preserves unjust status quo. CLS is relevant to the discussion with regards to examination of the
history of international criminal prosecutions and development of principles of international
criminal law principles. This is particularly so with regard to the trials before Nuremberg and
Tokyo International Tribunals which were perceived as ‘victor’s’ justice as they were established
by the victors of the war.®* More importantly, CLS is useful in the assessment Kenya’s legal and

institutional mechanisms for the implementation of Rome Statute.

1.8 Literature Review

A number of authors have published works on international criminal law generally and the
International Criminal Court, in particular. For the purposes of this section, the writings of these
authors can be broadly categorized as follows: those that discuss the evolution of international
criminal law; those that discuss developments associated with the development of the Rome
Statute, the obligations it places upon states; and those that explore municipal rules under

international criminal law and the nature of the enforcement regime required under the

% |_ewis Kornhauser, The Great Image of Authority, 36 Stanford Law Review,( 1987), p. 676-701

%0 J.W Harris, Legal Philosophies, 2™ ed. (Oxford University Press inc., New York, ( 2004), p. 109.

%! Robert Cryer, Hakan Friman, Darrl Robinson & Elizabeth Wilmshurst, An introduction to International Criminal
Law and Procedure, 2" ed.( Cambridge University Press, Cambridge, 2010) at p.118.
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international criminal law (including the nature of state cooperation anticipated by the Rome
Statue). The discussions hereunder seek to highlight how this literature informs, complements or

is distinct from the approach taken in the present study.

William A Schabas discusses the drafting of the Rome Statute, its jurisdiction and how State
Parties cooperate with it to enforce its decisions.®? Of importance to this study is Schabas’
discussion on the 2007-2008 Post-election Violence® where the Prosecutor filed an application
to the Pre-Trial Chamber for authorization to initiate investigations in accordance with Article 15
of the Statute.>* The application filed in November 2009, was the first exercise of the proprio
motu power of the Prosecutor since the beginning of the Court.*> Shaba’s work addresses
prosecution of international crimes at the International Criminal Court and International
Tribunals. However, it does not address legal and institutional frameworks for the prosecutions

of such crimes at the municipal level. This gap is addressed in this research.

Malcolm N. Shaw explores the role of municipal rules in international law.*® He notes that, the
position of municipal law within the international sphere is that a state cannot justify itself for
failure to perform its treaty obligations by referring to its domestic legal situation.®” Shaw points
out that the jurisdiction of the ICC is not universal, but territorial or personal in nature.® Where a

national of a non-party state commits the crime being prosecuted, he or she will still be

%2 William A. Schabas, An introduction to the International Criminal Court, 4" ed. (Cambridge University Press,
Cambridge, 2011) at p. 62-88.
% https://www.icc-cpi.int/kenya (assessed on 5 September 2016.)
% Article 15(1) of Rome Statute provides that the Prosecutor may initiate investigations proprio motu on the basis of
information on crimes within the jurisdiction of the Court.
* https://www.icc-cpi.int/kenya (assessed on 5 September 2016.)
% Malcolm N. Shaw, International Law, 6" ed. (Cambridge University Press, Cambridge, 2008), at p. 133.
¥ Article 27 of Vienna Convention on the Law of Treaties
% Malcolm N. Shaw, International Law, 6" ed. (Cambridge University Press, Cambridge, 2008), at p. 412.
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prosecuted where the crime was committed in the territory of state party to the Rome Statute.*
Shaw’s work will be useful in unpacking the relationship between international law and the
municipal law. In particular, it is useful in examining obligations under the Rome Statute and
determining whether, Kenya has fulfilled its obligations in good faith. Shaw does not address
procedures of enforcement of the Rome Statute by the states, which the study feels is important

in discussing implementation and discharge of under the Statute.

Antonio Cassese discusses the nature of International Criminal Law and its evolution.*
According to the author, international criminal law is a body of international rules designed both
to proscribe certain categories of conduct and to make those persons who engage in such conduct
criminally liable.** They impose upon the Party State an obligation to prosecute and punish such
criminal conduct and regulate proceedings before the international courts and tribunals, for the
prosecution and trying of persons accused of such crimes.*? Cassese’s work enables this study to
understand institutional mechanism for prosecution of international crimes. Additionally, this
will help assess whether Kenya has established efficient and effective legal and institutional
frameworks in the light of best practices adopted by international criminal tribunals. It is
important to point out that, just like Schabas, Cassese has not addressed prosecution of
international crimes how the States can enforce the obligations under the Statute at the municipal

level. This is a gap in the literature review, which this study addresses.

“1id.

“ Antonio Cassese, International Criminal Law, 2" ed. (Cambridge University Press, Cambridge, 2011).
“ Ibid., at p.3.

“Ibid.

20



Oosterveld et al, discuss the various cooperation obligations, which states have within the realm
of the Rome Statute.*® These obligations relate to investigations, arrests and surrender, witness
protection, the enforcement of the Court’s sentences and fines, as well as privileges and
immunities of court officials.*® The authors point out that the court lacks a police force or
military of its own and relies on the states to discharge its mandate; hence, the success of the
Court would be determined by states cooperation.*”> The authors look at legislation by the United
Kingdom, Canada and Switzerland, in light of this cooperation. Their paper helps explore
whether Kenya’s statutory framework enables the enforcement of its obligations under the Rome
Statute. In addition, the legislative experience of each of the three countries provides guidance to

the unique context of Kenya.

Abtahi and Koh look at the dual nature of the enforcement regime of the International Criminal
Court.*® They argue that the enforcement pillar belongs to the States while the Court is a judicial
pillar. They bring out the relationship between the Court and the State in the enforcement of
sentences and argue that the Court depends on the cooperation of States Parties.*” Similarly,
Oosterveld, Abtahi and Koh consider the importance of the cooperation of states to the

successful functioning of the Court. Their paper is relevant this study as it discusses the best

* Valerie Oosterveld et al, “The Cooperation of States with the International Criminal Court,” 25 Fordham
International Law Journal 3 (2001).

*“ Part 9 and 10 of the Rome Statute of the International Criminal Court, UN Doc. A/CONF. 183/9; 37 ILM 1002
(1998); 2187 UNTS 90.

**Supra Note 47, p. 767.

“*Hirad Abtahi & Steven Arrigg Koh, “The Emerging Enforcement Practice of the International Criminal Court,” 1
Cornell International Law Journal 45 (2012).

*" Judge Philippe Kirsch, President of the International Criminal Court, Opening Remarks at the Fifth Session of the
Assembly of States Parties (Nov. 23, 2006).Also available at: http://www.iccepi.int, (Accessed on 13" June, 2015).
(“In establishing the ICC, States set up a system designed on two pillars. The Court itself is the judicial pillar. The
enforcement pillar belongs to States. In national systems, the two pillars are intertwined. Courts rely automatically
on the enforcement powers of the State. In the case of the ICC, the two have been separated. The Court depends on
the cooperation of States Parties. With the support and cooperation of States Parties, the Court will continue to be a
strong, credible judicial institution.”)
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practices in the implementation of the Sentences. It is relevant in examining Kenya’s willingness

and practices with regards to the enforcement of imprisonment sentences.

Maluwa et al, look at the International Criminal Court operations in Africa. “ The authors focus
on the Kenyan experience with the International Criminal Court, in relation to the cases before
the Court. They also discuss how, in 2013, the Kenyan government managed to lobby the
African Union members to adopt a resolution which called for the cases before the Court to be
referred back to the national courts for consideration.*® The authors point out that Kenya has not
put in place the necessary legal framework to enable it to prosecute the cases in its national
courts. Mulwa et al. paper is beneficial to this discussion as it has examined Kenya’s cooperation
with the ICC. It differs from this research as it focuses on the cases before the ICC and does not

provide a comprehensive examination of Kenya’s legal and institutional frameworks.

1.9 Research Methodology

This research is based on literature review of both primary and secondary sources of information.
This is because of the confidential nature of the subject in light of the senior government officers
charged at ICC. Primary sources include the Rome Statute of the International Criminal Court
(Statute), the Rules of Procedure and Evidence, the Elements of Crimes, Statute for International
Criminal Tribunal for the Former Yugoslavia and Rwanda respectively, International
Instruments on international Humanitarian Law such as Hague Convention 1899 and 1907,
Geneva Conventions, 1949 and additional Protocol 1977 and International Crimes Act, 2008.

Special reference was paid to the Rome Statute and International Crimes Act, 2008.

*® Tiyanjana Maluwa et al, “Africa and the International Criminal Court,” Cornell International Law Journal Vol. 45.
* Decision on International Jurisdiction, Justice and the International Criminal Court (ICC) Doc.
Assembly/AU/13(XXI), Also available at: http://iccnow.org/documents/AU_decisions_21st summit May 2013.pdf
(accessed on June 14, 2015).
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The research also utilized secondary sources such as text books by local and international law
authors, published international law journals and articles through law libraries and the electronic

searches.

1.10 Limitations

Avrticle 87(3) of the Rome Statute read alongside section 25(1) of the International Crimes Act
provides for the confidentiality of requests, except to the extent that the disclosure is necessary
for execution of the request. The criminal justice agencies officials are therefore reluctant to
divulge information due to this confidentiality and this research has had to rely mainly upon
material in the public domain. Furthermore, the absence of evidence-based evaluations on a
state’s implementation and whether this should be appraised based on local prosecutions or ICC
prosecutions make it difficult to quantify the enforcement of a given state’s obligations. To
address this gap, this research has attempted to engage in a comparative study of the countries
with legal frameworks on domestic prosecutions of international crimes. This study examined
both international and regional instruments and the best practices developed in various

jurisdictions including International Criminal Court and International Tribunal.
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CHAPTER TWO

INTERNATIONAL CRIMINAL LAW APPLICABLE TO KENYA

2.1 Introduction

International criminal law is probably one of the greatest achievements in public international
law.*® War crimes, crimes against humanity, crimes of aggression and genocide have all affected
the international community, directly or indirectly. The effort to intervene and bring justice
involves two distinct areas of law: international and criminal law. International law is based on
the willingness between equal and sovereign states to accept rules and practices.”® Criminal law,
on the other hand, is supposed to be the local interpreter of the commonly accepted rules and

practices by these states.

International criminal law obligates States to prosecute and punish criminal conduct, and
regulates proceedings before the international courts and tribunals for the prosecution of persons
accused of such crimes.®® International crimes are breaches of international rules entailing the
personal criminal liability of the individuals concerned.®® With the development of the law of

armed conflict in the mid-nineteenth century, concepts of international prosecutions for

% Kenneth Anderson, “The Rise of International Criminal Law: Intended and Unintended Consequences, 20
The European Journal of International Law 2 (2009) p.331.
51 Antony Aust, Handbook of International Law, 2™ ed. (Cambridge University Press, Cambridge, 2010) at p.255.
°2 Immi Talgren, “The Sense and Sensibility of International Criminal Law, 13 European Journal of International
Law 3, (2002).
szntonio Cassese, International Criminal Law, 2™ ed. (Cambridge University Press, Cambridge, 2011).p. 3.
Ibid., p.11.
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humanitarian abuses slowly began to emerge.”® The emergence and development of

international criminal law has seen the establishment of substantive law in the area.>®

This chapter explores the history of international criminal prosecutions and examines the
international tribunals and courts that have had, and continue, to prosecute international crimes.
The chapter discusses the Pre-World War I, Post World War 1 and World War 11 prosecutions
of international crimes, the Nuremberg and Tokyo Tribunals. This is followed by a look at the
United Nations ad hoc Tribunals, the International Criminal Tribunal for the Former Yugoslavia
(ICTY), and the International Criminal Tribunal for Rwanda (ICTR). In addition, the chapter
looks at the Rome Statute for the International Criminal Court and the obligations imposed on

the States Parties thereto.
2.2 Status of International Criminal Law before the Adoption of the Rome Statute

2.2.1 Pre-World Wars

For a long time, the international community has sought ways of addressing serious crimes. As
early as 405 B.C, the Greek had already started forming tribunals to try individuals who had
committed war crimes.>” The desire by the international community to have a body that would
try serious crimes can be traced to as early as the 13™ Century. Historically, the prosecution of
war crimes was generally restricted to the vanquished or to isolated cases of rogue combatants in

the victor’s army.58

% Hague Convention Il with respect to the Laws and Customs of War by Land of 1899, 27" July; Hague
Convention (IV) Concerning the Laws and Customs of War on Land, 18 Oct, 1907, 2015 Consol. T.S

% William A. Schabas, An introduction to the International Criminal Court, 4™ ed. (Cambridge University Press,
Cambridge, 2011), p. 2.

*" bid.

% Supra Note 7, p.1.
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The first genuine international trial was that of Peter Von Hagenbach, who was tried in 1474 for
the perpetration of atrocities committed during the occupation of Breisach.*® The troops of Peter
Von Hagenbach, a Burgundian governor, raped and killed innocent civilians and pillaged their
property during the occupation of Breisach, Germany. He was tried and convicted and beheaded
after his trial.*°’Another attempt by the international community to create international criminal
rules was in relation to the Hague Conventions of 1899 °* and 1907,%% which saw the first
significant codification of the laws of war in an international treaty.®® The Hague Conventions of
1899 and 1907, as international treaties, were meant to impose obligations and duties upon

States.®*
2.2.2 Post-World Wars

2.2.2.1 Leipzig Trials

The seeds for the modern international criminal justice were planted just after World War 1,
through the efforts of the victorious Allied Powers to prosecute the officials of the vanquished
Germany.® The Allied Powers set up the Commission on the Responsibility of Authors of War
and on Enforcement of Penalties, comprising fifteen members, which recommended the

prosecution of the Kaiser William Il of Hohenzollern, formerly German Emperor,®® and other

> bid.

®lbid.

®1 Hague Convention IV, Declaration I1I- Concerning the Prohibition of the Use of Expanding Bullets, July 29,
1899, 26 Martens Nouveau Recueil (ser. 2) 1002, 187 Consol. T.S. 459.

%2 Hague Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations concerning
the Laws and Customs of War on Land. The Hague, 18 October 1907,187 CTS 227; 1 Bevans, 631.

% 1bid., Preamble.

% Supra Note 13, Articles 1- 2.

%Robert J Currie & Dr. Joseph Rikhof, International and Transnational Criminal Law, 2"%d. (Irwin Law, Inc,
Toronto, 2013), p.168.

% The Report of the Commission to the Preliminary Peace Conference, reprinted in (1920) 14 American Journal of
International Law, (1920) p. 95.
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high officials, on the basis of command responsibility.®” The Commission further suggested the
establishment of an Allied High Tribunal to try the violations of laws and customs of war as well

as the laws of humanity.®®

The trials against central powers officials were carried out in Leipzig, in German courts, despite
the Netherlands’ refusal to hand over the Kaiser.®® The trials resulted in 6 acquittals.”® Of the
judgments given by the Leipzig Court, two involved the sinking of the hospital ships Dover
Castle and Llandovery Castle,”* and the murder of the survivors, mainly Canadian wounded and
medical personnel. These judgments are still cited to this day as precedents on the scope of the

defence of superior orders.”

2.2.2.2 Nuremberg and Tokyo Trials

The first true starting point for international criminal law was the Nuremburg Tribunal. The
Tribunal was established under the Charter annexed to the agreement for the Prosecution and
Punishment of the Major War Criminals, 1945, and provided specifically for individual

responsibility for crimes against peace, war crimes and crimes against humanity.”* The trial of

¢ Ibid., p. 116-7,121.

% Report of the Commission to the Preliminary Peace Conference, 14 American Journal of International Law,
(1920) p. 122. Also T. Meron, ‘Reflections on the Prosecution of War Crimes by International Tribunals’, 100 AJIL
551 (2006).

% C.Mullins, The Leipzig Trials, An Account of the Criminals’ Trials and Study of German Mentality, H. F & G
Witherby, London, 1921.

" Ibid.

™ The Dover Castle 16AJIL 704 (1922); The Llandovery Castle16 AJL708 (1922).

2 Supra, note 7, at p .4.

™ Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis, and Charter of
the International Military Tribunal; 82 U.N.T.S. 280; entered into force Aug. 8, 1945.

™ Ibid, Article 6.
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the major Nazi war criminals, Herman Goering, Rudolf Hess, and Alfred Rosenberg, as well as

seven criminal organizations took place over ten months between 1945 and 1946."

The Nuremberg Tribunal is of great significance to the development of international criminal law
as it marked the establishment of principles that underpin current international criminal justice
efforts.”® The Tribunal ruled that, contrary to the historical Westphalian construct of international
law, individuals incur legal obligations under international law and could be held liable for
breaches of such obligations.”” The Tribunal was an expression of the notion of individual
criminal responsibility with the realization that individuals, and not abstract entities, commit

crime.’®

The Tribunal is remembered for having stated that, “international law imposes duties and
liabilities upon individuals as well as states and that crimes against international law are
committed by men, not abstract entities, and only by punishing individuals who commit such
crimes can the provisions of international law be enforced.””*The Tribunal further validated
Article 7 of International Military Tribunal Charter which purported to strip away any state
immunity from prosecution or mitigation of sentences that extended from the perpetrator being a

state official &

The principle of state immunity which, under certain circumstances, protects the
representatives of a State could not be applied to acts which are condemned as criminal by

international law.®" The very essence of the International Military Tribunal Charter was that

" France et al v Goering et al, reprinted in ( 1947), 41 AJIL 172 ( Goering).
"6 Robert J Currie & Dr. Joseph Rikhof, International and Transnational Criminal Law, 2"%d. (Irwin Law, Inc,
Toronto, 2013), p.170.
" bid.
"® Supra Note 27, Article 6.
" Supra Note 29 at paragraph,220-21.
:i Article 7 of International Military Tribunal Charter, 82 UNTS, 280.
Ibid.
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individuals had international duties which transcended their national obligations of obedience

imposed by the individual state.®?

In addition to the Nuremberg International Military Tribunal, the Control Council Law No. 10
provided for the domestic prosecutions of war crimes, crimes against humanity and crimes
against peace.®® These trials were subsequent proceedings conducted after the conclusion of the
Nuremberg International Military Tribunal. These included trials of the Nazi doctors and judges,

and military leaders.*

In January 1946, the Major Allied Powers issued the “Potsdam Declaration” which declared their
determination to prosecute high ranking Japanese officials for crimes committed during the
occupation of parts of Asia.* General Douglas MacArthur, the supreme commander of the
Allied forces in Japan, approved the Tokyo Charter, which established the International Military
Tribunal for the Far East, to prosecute persons charged individually, or as members of
organizations, or both, with offenses which included crimes against peace.?® The tribunal
adopted Nuremberg IMT, findings that aggression existed at the time hence; the principle of
nullum crimen lege was not violated and abolished the defence of superior orders.®” The
Nuremberg and Tokyo Trials were almost similar, although the Tokyo IMT went further to

discuss in greater detail the principle of command responsibility with regard to civilian and

8 Supra Note 36, Article 6

8 Control Council No. 10, Punishment of Persons Guilty of War Crimes, Crimes Against Peace and Against
Humanity, 20 December 1945, Official Gazette of the Control Council for Germany, No. 3, 31 January 1946,pp 50-
5.

8 Robert Cryer, Hakan Friman, Darrl Robinson & Elizabeth Wilmshurst, An introduction to International Criminal
Law and Procedure, 2" ed.( Cambridge University Press, Cambridge, 2010) at p.119-120.

% Robert J Currie & Dr. Joseph Rikhof, International and Transnational Criminal Law, 2"%d. (Irwin Law, Inc,
Toronto, 2013), p. 171.

8 Special Proclamation Establishment of an International Military Tribunal for far East, 19 January 1946, TIAS
NO.1589, at 3.

8 Tokyo IMT Judgment, 48, 437-9
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military defendants.®® The two Tribunals have been lauded for establishing important

international law principles but criticized as tools for establishing ‘victors justice’.89

2.2.3 The Ad Hoc UN Established Tribunals

Heightened conflicts and gross violations of human rights which erupted in former Yugoslavia
and Rwanda served to rekindle the sense of outrage felt at the close of the Second World War.*
Thus, the United Nations Security Council, exercising its powers under the Charter of the United
Nations established the International Criminal Tribunal for the former Yugoslavia (ICTY),” and
the International Criminal Tribunal for Rwanda (ICTR).® The ICTY had jurisdiction over
serious violations of international humanitarian law (IHL) committed in the former Yugoslavia,*
while the ICTR had jurisdiction over genocide, crimes against humanity and serious violations of
IHL* in Rwanda.” The ad hoc tribunals had concurrent jurisdiction with national courts, but
with primacy over the national courts,®® and at any stage of the procedure, the Tribunal could

formally request national courts to defer to its competence.?’

8 Tokyo IMT Judgment, 48, 442-7.
% Robert Cryer, Hakan Friman, Darrl Robinson & Elizabeth Wilmshurst, An introduction to International Criminal
Law and Procedure, 2" ed.( Cambridge University Press, Cambridge, 2010) at p.118.
% Antonio Cassese International Criminal Law 2" ed. (Cambridge University Press, Cambridge, 2011), at p.325.
*United Nations Security Council Resolution 827 formally establishing the International Criminal Tribunal for the
former Yugoslavia; UNSC/Res/827 (1993).
% Statute of the International Criminal Tribunal for Rwanda (ICTR) 1994, UNSC Res 955 ( 8 November 1994) UN
Doc. S/RES/955.
% Article 1 of the Statute of the International Criminal Tribunal for the former Yugoslavia. (Adopted 25" May 1993
by Resolution 827), UN Doc S/25704.
* Ibid. Articles 2, 3 and 4.
%Article 7 of the Statute of the International Criminal Tribunal for Rwanda (ICTR) 1994, UNSC Res 955 ( 8
November 1994) UN Doc. S/RES/955.
% Article 9(2) of the Statute of the International Criminal Tribunal for the former Yugoslavia. (Adopted 25" May
1993 by Resolution 827), see also Article 8 of the Statute of the International Criminal Tribunal for Rwanda (ICTR)
1994, UNSC Res 955 ( 8 November 1994) UN Doc. S/IRES/955.
%7 Statute of the Mechanism for International Criminal Tribunals (the MICT)( adopted on 22" December 2010 by
UNSC Res 1966 ( 22 December 2010), UN Doc S / Res/1966); In the preparation for the winding up of the ad hoc
tribunals, the Security Council established, United Nations Mechanism for Criminal Tribunals (UNMICT) to deal
with outstanding issues arising from the two ad hoc tribunals.
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The jurisprudence of the ICTY and ICTR has contributed enormously to the development of
international criminal law. They have developed legal tools, such as the concept of “joint
criminal enterprise,” first set out in the case of Tadic.?® Additionally, findings that genocide can
be committed by way of rape and sexual violence are major contributions of ICTR
jurisprudence.®® The Rome Statute has built upon this jurisprudence.'® It however differs with
the ad hoc tribunals in two principal ways. First, it is a treaty established mechanism and not
based on a UN resolution. *** Second, its scope is wider than the ad hoc tribunals both in content
and application.’? Thus, it provides jurisdiction to try international cases and goes beyond

geographical and time limited jurisdiction of the ad hoc tribunals.'%

2.3 Rome Statute of the International Criminal Court

The period following World War | saw numerous unsuccessful attempts aimed at establishing

international criminal institutions.'®

For example, the International Law Commission’s (ILC)
was charged with preparing the draft statute for establishing an international court.® The Draft
Statute was adopted by the International Law Commission in 1994.'° The Draft Statute
proposed that an international criminal court should be created with jurisdiction to try genocide

cases, war crimes, crimes of aggression and crimes against humanity but was not adopted.*’ It

only until 1996, that the General Assembly established a Preparatory Committee on the

®Tadic (1T-94-1-A), Judgment, 15 July 1999 at para.220.
% Akayesu, Jean Paul (ICTR-96-4); 71.
1% Article 6 of the Rome Statute, 2187 UNTS 3.
101 Rome Statute of International Criminal Court, UN Doc. A/CONF. 1