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Ust of Abbreviation)

CEWERUs Conflict Early Warning Response Units

IGAD Intergovernmental Authority on Development
KACA Kenya National Commission on Human Rights,
NEPAD New Partnership for Africa's Development
RECSA Regional Centre for Small Arms

sm Society for International Development



Chapter One
Introduction of the Study

Introduction

Land is increasingly becoming a source of conflicts in Sub-Saharan Africa, where
land access had traditionally been characterized as relatively egalitarianl It has been
shown that local land conflicts can erupt into large-scale civil strife and political
movements. Some underlying factors, such as population pressure, agricultural
commercialization, and urbanization, have contributed to the increasing number of land
conflicts, and the current land tenure systems in Africa may not be well-equipped to
resolve such conflicts. In many African countries, formal institutions for land
administration were often simply superimposed on traditional structures without a clear
delineation of responsibilities and competencies, implying that they lack both outreach
and social legitimacy3.

Conflict in Narok is rooted in ongoing land issues and the escalation of small-
scale tensions through the spread of rumors3. Land conflict at the local level often stems
from issues of double leasing. Double leasing occurs when the owner of the land leases
the land to two different people and thus creates a conflict between the two lessees, both

of whom believe the land rightfully belongs to them. These small-scale conflicts over

Antoh C., and J.P. Plattcau.. "Land Relations Under Unbearable Stress: Rwanda caught in ihc

g/g}ali%sian Trap," Journal of Economic Behavior and Organization, (vol. 1998. Vol. 34. No. 1

J. 2002. "Land as a Source of Conflict and in Post-Conflict Settlement." World Bank

CRumal Workshop on Land Issues in Africa and the Middle Last, April 29-May 2. 2002.
Uganda.

i *%eécr)rr%.nbeugua, Pastoralism and Conflict: (Jetting Policies Right Policy Briefing (2009,
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Statement of the Research problem

Conflict management of land through the legal process continues to face major
challenges in the current national and regional environment. Instability in neighbouring
states has resulted in increased cross border conflicts, proliferation of small arms and
humanitarian crisis resulting in the loss of life and property. Institutional challenges such
as the capacity of security forces and other government agencies to prevent, mitigate and
manage conflict remain despite the growing recognition by the government of the need to
proactively address conflict as a development issue in collaboration with other partners
such as civil society, private sector and development partners. Despite the increasing
incidences of land conflicts, previous studies on this topic have been limited to some
specific incidences that are related to large-scale civil strife or politically motivated
conflicts. A recent study in Uganda, however, shows that rural households experience
small-scale land conflicts with relatives, neighbors, landlords, or local governments, and
that such small-scale conflicts may have significant impacts on their agncultural
productivity.

This study, assesses effectiveness of legal and non-tcgal process in managing land
conflict in Narok County, examines who have suffers from such conflicts, and measure
the impacts of land conflicts on farm input application in Kenya The determinants of
land conflicts arc at three levels (concerned about future conflicts, pending current
conflicts, and resolved past conflicts). lhc impacts of land conflicts on farm input
application (organic and inorganic fertilizer) at the plot level, since Kenya has one of the

most advanced land titling systems in Africa, the findings from this country will provide



valuable lessons to other African countries that are in the process of modernizing their

land titling systems 6

Objectives of the Study

The objectives of this study arc to.

Investigate the causes of land conflict in Narok county
Examine the effect of legal system in managing land conflict in Kenya.
Investigate the effectiveness of legal and non-processes in managing land conflict in

Narok county

Literature Review

The literature is reviewed according to the following broad themes: literature on
formal justice in Kenya on land issue, legislative framework and effects of legal system
on legal process in managing land conflict.
t he Formal Justice System

The most predominant methods of conflict management recognized under law in
Kenya currently are adjudication and arbitration. Countries like Kenya, which was ruled
by the British, had the English common law imposed on them. It is widely acknowledged
that only half-hearted measures were made to retain certain African customs and. even
then, under very sinngent conditions'. To ensure that the law performs its role of conflict
resolution, the western legal system laid great emphasis on courts. Courts were seen as

tI>c arbiters of disputes either between the citizen and the state and/or between citizens

Georgina Mbugua and Wahu Kaara 2003. " o= Forest
Action Network. Nairobi.
I & , # "
$"( Security Research and Information Centre. Nairobi. 0112
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Legislative Framework
Kenya is obliged under international law to ensure the security of its citizens and

protect and promote their human rights that ensure they achieve their full potential for
human development. Regionally the African Union. The New Partnership for Africa’s
Development (N'EPAD). The Intergovernmental Authority on Development (1GAD) and
the East African Corporation(EAC). have established peace and security initiatives whose
mandates are to enhance the capacity of member states to address the scourge of conflicts
by promoting collective security, durable peace and stability on the continent. The key
characteristic of the initiatives has been an emphasis on early warning and coordinated
response such as the in-state Conflict Early Warning Response Units (CF.WFRUSs) and
the National Focal Points on Small Arms and Light Weapons.4

Kenya has established two such institutions and hosts the secretariat of Regional
Centre for Small Arms (RECSA). The challenge lies in ensuring coordination of the
activities of the different agencies, the harmonization of national legislation with those of
neighbouring states to give effect to the collaborative and cooperative nature of the
international agreements and the enactment of laws and development of related policies
that implement these international treaties and agreements.1b

The regulatory regime at a national level for conflict management comprises of
laws that establish formal adjudicatory processes that seek to administer justice in all

civil and criminal matters, empower security forces and other administrative agencies to

Ofaxh-Ogendo. II. W. O. (1976). ‘African ljtnd tenure Reform™ in Hinga. J ei al (cds).
Agnculiurut Development  Kenya An Economic Assessment. Oxford University Press.
A £on and N. Marakia (1996). 'Land Tenure and Wildlife management' in Juma.

™ B-° jw«n8’<cds). In land We trust: Environment, Private property and Constitutional
*kx*x |nitiatives Publishers. Nairobi.



respond to crisis caused by conflicts. The relevant laws are contained in the constitution
through the hill of rights and provisions relating to the administration of justice. Related
provisions that impact on conflict situations and their impact arc to be found in the Penal
Code. Civil and Criminal Procedure codes, the Evidence Act, the Commission of Inquiry
Act. the Magistrate Court Act and the Kadhi's Court Act. Sectoral laws such as the
Agriculture Act, Forests Act, Water Act, Environmental Management and Coordination
Act. the Wildlife (Conservation and Management) Act. laws relating to land, labor laws,
the Local Authorities Act. the Chiefs Act. the Preservation of Public Security Act among
others contain provisions that address conflict to the extent that conflict affects those
sectors.

Dispute resolution processes have been established under sectoral laws for their
sectors independent of other existing mechanisms constituted under other laws or with no
regard to the existence of mechanisms at local community levelslg Certain institutions
such as the Kenya National Commission on Human Rights. KACA. HCK. and National
Environmental Management Agency arc established by statute and handle issues that
relate to conflict situations.

These institutions and dispute resolution processes by and large reflect an
adversarial tradition where the goal is not to resolve the dispute amicably with reference
to the social context of the problem Rather, they adjudicate and impose final decisions

°n parties, which are enforceable under the law. These processes tend to rely heavily on

Man™la H ce Mugabe (1 ‘l-and Tenure System and Natural Resource
pru® XmOX ;n Jum##* L. and J. Il. Ojwang’(eds). In land We lIrust Environment. Priwae
</ Constitutional Changes. Initiatives Publishers. Nairobi
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Parallel to this were policies that restricted the access to and control by Africans to
designated reserves under customary tenure system. While there are obvious strategies to
recognise formal law today, the character of the legal system encourages dismantling of
the customary tenure system and its replacement w-ith English law. Nevertheless, the
customary land system still prevails even in areas where land adjudication has been done.
This has created a dual tenure system on agricultural development:
Persistent conflicts

The post-colonisation period in Kenya has been characterised by persistent
conflicts between customary rights to land .and individual title ucquirod following land
registration under the Registered Land Act (Cap 300). This has generated many land
disputes that consume work time and material resources that can be used to enhance
agricultural production through sound utilisation of agricultural land. At the same time,
litigation has held huge chunks of land in abeyance pending legal resolution. Although it
is difficult to measure the economic cost of non-utilisation of such land, it is reasonable
to believe that the cost is high given the large number of land-related disputes in courts

An issue that keeps coming up is whether registration of individual land under the
Registered Land Act extinguishes the customs rights of access and use that other people
may be having with regard to a piece of land*. The land clashes in parts of the Rift
Valley Province in 1997. though indicative of the politicisation of land ownership in

Kenya, arc also pointer to uncertainty in land holding. These clashes shook the very

-7 7 #8" , 9 @A Phd
for Development Research. Koskilde University. Copenhagen
to



concept of security of tenure and had a negative impact on agriculture and other
economic activities such as tourism14

The dual system of land tenure excluded indigenous Africans from access to land
during the colonial period leading to serious landlessness in Kenya. In recent times, this
phenomenon has manifested itself in marginalisation of the poor by the rich and the
politically well-connected. The result is that agricultural land has ended up in the hands
of people who do not necessarily ‘need’ it and arc therefore not inclined to use it
efficiently or conserve it. This has led to neglect of land and 'absent landlordism’, and is
associated with low agricultural output, soil erosion and land degradation.

Dual tenure systems have also created uncertainty in the land market, slowed
down land mobility, and impacted on the growth and intensification of agricultural land
use*. In areas where customary law is recognised, individuals arc increasingly relying on
formal registration as the surest tool for claim to land. This change is however not
reflected in land use and intra-community land rights that have remained informal. The
informal-formal law duality has tended to become more complex and entrenched and this
has impacted on the land market and transactions and therefore on land activity.
Individualisation of land tenure

Kenya’s land laws have been inclined towards individual tenure. At
independence, the government retained this system of tenure from the colonial period and

in addition restated its resolve to accelerate adjudication, consolidation and registration of

1., w»'n Nation Building in Kenya: The Role of land Reform. Northwestern
*Mwcc|PrOM Evans,on ) ) o
Hm pectj™ . T A 'lhe Centrality of Land in Kenya: Historical Background and Iegal

Law it.,;,, BytIAS. (Ed). Essays on land Uiw The Reform Debate m Kenva |acuity of
"VIu* ™y ofNairobi 2000. PP. 34
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title has not been easy. The reality is that most public and private credit agencies arc
reluctant to extend credit to small farmers except under very exhaustive scrutiny.

The second explanation emanates from recognition that subsequent attendant laws
emerged that were inimical to the very objectives they were set to promote24. As early as
1%7. the government introduced the Land Control Act to enable the government keep an
eye on land transactions. This legislation established the Land Control Boards to give
consent to any transactions affecting ‘agricultural land'. The Land Control Act had two
important objectives. One was to ensure that land owners do not sub-divide their land
into small uneconomical units as this would defeat the objective of promoting agriculture
by ensuring that fanners maintained economical pieces of land. Secondly, the law also
intended to enable the government prevent landowners from selling their land and in the
process becoming landless. The land control legislation on agricultural land is an
anomaly in a free enterprise environment where the principle of ‘willing seller- willing
buyer’ operates. Moreover, the requirement that individuals wishing to sell their land
must get approval from land boards masks the relationship between land tenure and
agricultural productivity. Government intervention in the land market has made it
extremely difficult for individuals to dispose off land when they wish to even when they
are not using it economically. Land Control Boards prevent transactions on the overriding
MM Jeration of preventing landlessness'S. There is need to review this legislation in
Ofderto develop an effective land market in Kenya. Further, the Magistrates Jurisdiction

In Kenya’ in Wanjala, S. (Ed). "

$"( Facultyof Law, University Of Nairobi, 2000.1*1' 23
766). ‘Hie development of large farms' in Hinga. J et al (cds).

«e® ( Oxford University Press.



Amendment Act that requires rural land disputes to be taken to elders lends to serve
esocial* und not economic interests. The use of agricultural land as collateral is also a
victim of the Kenyan legal system following a judicial circular to all provincial heads
preventing the sale of the so-called ‘family land* by public auction. Consequently, banks
and other lending institutions are discouraged from accepting land as a security against
loans, bringing into question the need for individualised land tenure.

The third explanation focuses on a previously overlooked phenomenon of land
speculation. Putting land under the possession of individuals bestows on the owner the
nght to make decisions on the proper use of the land. The assumption here is that
individuals arc rational and will exploit land gains to benefit the whole society. This is
however not always the ease. Some people acquire land not because they need it for
agricultural purposes but because they want to hold it for speculation. The under-
utilization of land held for speculation is an important factor that allccts agricultural
productivity. This problem was recognised by the government in its Sessional Paper No. |
of 1986, when it states that: “Two misuses of land must be prevented. The subdivision of
'mail farms; and idle and under utilization of large holdings" the Land Control Act :6
have specific stipulations to prevent such conditions, these laws have not been effective
in ensuring efficient land use in Kenya. Idle holding of land and other undesirable land
practices have gone on unabated for the many years these laws have been in operation.

vested with powers to make rules aimed at ensuring sound utilisation and

and the Agriculture Act (Cap 318) Republic of Kenya, 1986:89

14
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category”' 0 The authors argue further that perpetuation of the communal system is

indicative of the fact that the system is after all not necessarily bad.

Theoretical review

Theoretical constructions such as institutionalism suggested by North, have
energised the need for legal land review as a tool for increased efficiency in land use'0. In
Kenya this will require specific measures such as repeal, amendment, revision and
harmonisation of land laws. The introduction of legally enforceable incentives to
stimulate efficient use of land and conservation should perhaps be considered.
Enforcement of negative incentives such as taxes would increase efficiency in the
utilisation of land in Kenya.

The theoretical argument for defining property rights and the use of law to govern
land iIMKdepends on the costs and returns, both social and economic, the comparisons of
mlie various property rights’ regimes, and the law enforcement. It is evident that such
definition is not optimal in Kenya. Such non-optimality is exemplified in various
conflicts such as land clashes, refusal to oblige to set contractual obligations, land use
conflicts, etc Despite the legislative activity that has gone on in Kenya after
independence, land tenure arrangements have not led to the reform of the key institutions
that govern the management and use of land. The land market is highly distorted and land

transactions have mainly tended to be handled by administrative provisions rather than by

** The consequence has been land alienation, land disputes and*

*Wd 199 p. J37.

JTfITa/A ~ e n d tenure and soil conservation’ in Juma. C. and J It Ojwang(cds) In
Nairobi nlrt>poni. private fxvperty and constitutional changes Initiatives Publishers.
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inefficient land use. Financial institutions that were expected to facilitate agricultural use
of land by providing credit have been discouraged by legislation that makes selling of
ofamily land’ difficult. The result is that the land tenure system in Kenya has not

increased agricultural production despite its inclination towards individual ownership

Hypotheses of the Study

The study test the following hypotheses,

I.  The eases of land conflict in Narok county has been driven by ethnicity
ii.  There is high level effectiveness oflegal process in managing land conflict in
Narok county

iii.  There is significance effect of legal system in managing land conflict in Kenya.

Methodology
Data was mainly be derived from secondary and primary sources. The data
collection tools for the secondary data that will be used will be in-depth information
gathenng. and document analysis. For the primary data direct observation and open
ended interviews were used. This technique will mainly involve literature research. Data
collected m this procedure will include quotations, opinions and specific knowledge and
background information relating to the history of the conflicts and negotiations that have
en place. The research design used in this study will be descriptive survey method

method is preferred because it allows for prudent comparison of the research*

*IA 1 -

nilé& lenurc and Conservation’ in Juma. (" and J. B Qjwang’tLds)
F>"hlivhim 7C3 +" ( Initiatives
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Chapter Two
Legal Process in Managing | and Conflict in Kenya

Introduction

Invariably the resolution of conflict requires communication between the
conflicting parties and sometimes the intervention of third parties. There arc many
processes for dispute settlement, conflict resolution and conflict transformation,
appropriate to particular stages of the conflict. Where conflict is systemic and
relationships arc oppressive, however, dispute resolution processes alone might do little
to improve the overall situation. The conflict resolution literature identifies the following
common processes to deal with conflict: ..lumping itD, avoidance, coercion, negotiation,
mediation, conciliation, arbitration and adjudication.1

Generally interest-based processes arc more time and cost efficient, provide more
satisfaction to the disputing parties, arc less destructive for the relationship of the parties
than processes like adversarial litigation, and often result in more durable solutions to
which disputants stay committed, therefore lessening the possibility of appeal, future
conflict or dishonouring of the agreement.” Power- and nghts-based processes both lead
to results in which one side loses and the other side wins. This is not conducive to
ongoing relationships and can lead to resistance, violence and revolt. Although rights-

dispute resolution feels fairer and less arbitrary than power-based processes, it still
in a zero-sum game in which one side wins and the other loses. Interest-based

°d»cr hand, can lead to win-win outcomes, in that they explore the real

Gowberg. SB 1993. L  * + (* 10
rro8rani on Negotiation at Harvard Law School. Cambridge, Mass. 2002.
20
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(for example, disputes as to the matai with pule over customary land in Samoa) and the
distribution of lease revenues for community owned land. In addition, customary tenure
leases can clash with Western legal requirements and create fUnhcr conflict.
Disagreements con also arise over the use of village or town land by the community or
kinship groups and also over customary inheritance laws Other land tenure disputes arise
when the principles of tenure, such as priority to older people over youngcr senior to
junior lines, or males over females, become incompatible. Such is the case when an older
person is from a junior line, or when a female has worked more on the land and is older
than her brother .

Disputes over land boundaries include the definitions of boundaries, particularly
where boundary markers were traditionally made by using stone heaps or signSon trecs
which can be easily shifted, as well as transitions from customary to Weslern arcas or
overlapping claims and conflicts. These arise when community members seek to fulfil
their needs for more exclusive demarcation of their rights in land by fencing in properties
on customary land. Often customary rules of tenure and boundaries were recorded solely
by memory by people whose task it was to recall long and complex lineage ~ d tenurc
m " “eenente. One increasing problem that is encountered in many PIF countries is the

« f nalnmary knowledge pertaining to boungariss as the 8ldef community members

== P"and younger people often show less |tgrest IR the 8ld Ways or migrate away

from rural areas
m March of employment
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hemes* the strengths of both local and introduced systems. The Vanuatu Customary Land
Tribunal is an example of this new breed of hybrid system.

It is difficult to find appropriate terms to discuss dispute resolution processes that
tgve their roots in local culture and custom. The expression ..traditional dispute
resolution for example, can carry with it a connotation of static and unchanging practices
Uul have difficulty adapting to modem problems such as foreign investment and
increasing population pressures. To speak of local and introduced™J processes is equally
problematic, since processes such as ordinary courts, originally introduced by European
colonial powers, have undergone many changes and have adapted to their Pacific
environment and to the people who use them. Many Local. Island or Magistrates Courts
in the Pacific make their decisions based on customary law or at least take customary law
into account during the decision-making process. Special land courts often employ more
inquisitorial approaches to evidence than would be allowed in courts that follow the
traditional adversarial system. At the same time local processes, such as determination or

conciliation by the local chiefs or clan elders have undergone significant changesX’.

Current | and Laws and Policies in Kenya

The declaration of a protectorate over much of what is now Kenya on 15 June

1895  which marked the official beginning of British rule in Kenya - laid the

foundations for the land problem that has been experienced in many parts of Kenya over
the years. This was also the beginning of massive dispossession of indigenous Kenyans
“ the demand for land for the railway construction and European settlement took
precedence. In 1897, the Commissioner for the Protectorate, using the 1894 land

Fman. S & Paterson. 1) 2004. , + " -< (‘avendislt. 1ondon, Portland
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Kenya. The section however begins by examining the Kenyan constitution on matters

relating to land 2

Conclusion

The tools of arbitration, mediation and conciliation as provided for in the different
bodies of customary law also require further consolidation and consensus over areas of
jurisdiction and legal value. The tools of arbitration, mediation and conciliation could
represent a useful option for land, property and natural resource management, particularly
if their inherent flexibility is adapted to the evolving challenges of a post conflict
environment and until the gradual task of institution building is established.

It is furthermore expected that while more formalized structures will he in place
in urban areas in the medium and long term, these tools could efficiently address the
specific needs of rural realities for a much longer timeframe.

The necessity of an active and coordinated involvement of all stakeholders is
strengthened by the consideration that: “given the historical precedents, dealing
cflccuvcly with land issues has often beat a pressing need in the immediate post conflict

peruHl Ihe ability to deal with the requirements quickly and effectively has often made a

major contribution to post conflict recovery.”*

*erpective’. Chapter R «!!!: °nd ,Jscs ,n ¢ c"va Policy prescriptions from an inequality
“Keny, Sectoraltw "' . @' International Development (SID), Headings on Inequality
ics and perspectives. Nairobi: Society tor International Developmeni.
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without rules of evidence. 3nd there is considerable freedom as to questioning and WhO
can speak. 1l

The communities Narok County feel that customary arrangements reflect their
values and provide a conventional and effective avenue for redress for local grievances
and land disputes.16 Customary local dispute resolution is also preferred over legal
institutions because of proximity to physical evidence of the disputed site, familiarity of
village elders with land histories of disputants, village elders’ personal knowledge about
disputants’ ability to pay fines or compensation and most families in Narok County arc
reluctance to take kin relations to court Moreover, the communities in Narok County
perceive formal legal services as expensive, inaccessible, slow and inconsistent in
delivering justice in land conflicts.I7 The study established that in some cases of land
dispute in Narok County, the government officials often instruct disputants to return
home and try to settle the case within the family or with traditional leaders.18

The second method used in management of land Conflict in Narok County is the
use of government legal institutions particularly local authorizes and the court system.
I.and related disputes that cannot be solved through customary local dispute resolution
are referred to local authorities or law courts. The resolution of land conflicts in a law

court involves native title determinations in order to identify genuine landowners.

15Surum, P.. Personal Interview on Effectiveness of Legal and Non Legal Process in Managing
Land Conflict In Narok County. Keekonyokic, Narok Hast Constituency, 28 September 2012
WUPercsian. T.. Personal Interview on Effectiveness of Legal and Non I egal Process in Managing
Land Conflict In Narok County. Ololmasani. Emurua Dikirr Constituency. 29 September 2012.

I Kingasunye. P.. Personal Interview on Effectiveness of Legal and Non Legal Process in
Managing Land Conflict In Narok County. Naikana, Narok West Constituency. 26 September

Il Tercnua, K,, Personal Interview on Effectiveness of Legal and Non 1,egal Process in Managing
Land Conflict In Narok County, Narok Town. Narok North Constituency. 19 September 2012.
5%






(6

2

6 @

26 ; 76 $%'$B

6 @ 77 ;A
B
@ @( ( 6
B ?( (
6 @ B ?(;
( 7 @ ( ((
7 B$ 2( 77
( @ B ?( (7
6 7 7
B$
@( ( ( (6
B 2( ( Q@
B 2( 6 ( (7 7
7 6 7 7 (
( 6 B 7 6 (
@ B 2(
( 7 (
!@ 5 !
!@! '$, ; 76
! g? 1$. ;76 $%'$B
@
T ( 1# ;76



knowledge about different solutions to land conflicts.24 Capacity-building workshops lead
to raised awareness about different types of solution for land disputes.

The study established that legal processes are lacking in creation of positive
socio-emotional effects during solution of land disputes. The study found out that
positive socio-emotional effects can be achieved through mediation. Mediation leads to
alleviation of emotions.2 Mediation beneficiaries feel significantly less angry after
mediation. They have more courage to share their experiences and feelings during and
after mediation.

The respondents said that legal process do not contribute to confidence building.
The legal process docs not make all the conflicting parties feel supported. Conflicting
parties who loose in a legal battle do not feel more empowered to defend their rights.
However, participants in mediation generally feel more able to defend their rights. This is
balanced by the fact that beneficiaries of mediation experienced a higher increase of
confidence.

The study established that legal process has the capacity to raised awareness ahout
legal rights and conflict resolution procedures, institutions and mechanisms.™
Participants of legal process understand their legal rights and the various mechanisms or
bodies through which conflicts can be resolved. Similarly mediation participants in

mediation are able to gain knowledge and skills through the workshops and feel more

40loishona. V.. Personal Interview on Effectiveness of legal and Non Legal Process in
Manuging I.and Conflict In Narok County, Ololulung'a, Nurok South Constituency, 8 Scplcmbcr

‘i Naisiac. K.. Personal Interview on Effectiveness of Legal and Non Legal Process in Managing
Land Conflict In Narok Couniy, Narok Town. Narok North Constituency. 23 September 2012.
DNampa/o, M,, Personal Interview on Effectiveness of Legal and Non Legal Process in
Managing Land Conflict In Narok County. Ololulung'a. Narok South Constituency. 8 September
2012
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distribution.'l Land conflict in Narok County generates new land-related challenges
which undermine customary or statutory rights to land ownership and access, and further
wetken judicial or traditional instruments for the management of land-related disputes.
The respondents suid that there is a need for good land policy and land governance in
Narok County to help sustain peace and ensure that long-lasting grievances are
addressed/’4 The government legislation does not promotes effective use of the limited
lard resources in Narok as well as clarifying inheritance and land rights in order to
reduce land disputes. The study findings revealed that Narok County lacks a good land
policy which enhances environmental sustainability by creating incentives for sustainable
land use and environmental management."

The study findings indicated that the legal system docs not play an effective role
in solving land dispute within the county because it lack an appropriate provisions that
can address land tenure in the county. The land tenure policy docs not provide a
framework that allows households or individuals reduced the use of land as collateral and
the potential for violent conflict.

The land-policy development in Narok did not take the existing sensitivities and

grievances into account, in order to better monitor the risks and likelihoods of violent

"Lcgishon, M.. Personal Interview on Effectiveness of Legal und Non Legal Process in
Managing Land Conflict In Narok County. Sogoo, Narok South Constituency. 19 September
2012
u Murunga, L.. Personal Interview on Effectiveness of Legal and Non I,egal Process in Managing
I and Conflict In Narok County. Shankoe. Kilgons Constituency. Personal Interview. 4
September 2012.
” Naisiae. K.. Personal Interview on Effectiveness of Ugal and Non Legal Process in Managing
Und Conflict In Narok County. Narok Town. Narok North Constituency. 23 September 2012.
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conflict.% Incorporating a conflict-sensitive approach to land policy has the potential not
only to reduce the likelihood of the escalation of violent conflict, but also to increase the
overall stability, food security and economic potential of the county. The respondents
said that policymakers ignored the conflict dimension, and viewed land reform as a
technical exercise hence the possibility of instability and land-related violence has
increased significantly.5'

The respondents further attributed the failure in the legal system to address land
conflicts ui Narok to lack of provisions for conflict prevention and the restoration of
peace in the event of disputes. The legal system docs not play an active role in peace
building by inspiring a higher degree of trust in regulatory systems among various
interests competing for scarce land resources. The inefficiency in the legal system is also
a product of low level of stakeholder and civil society participation and inadequate
human and institutional capacity.5*

The study father established legal system can effectively address land conflict in
Narok if it clearly provide for conflict between households, neighborhoods and
neighboring communities over land rights and boundaries, conflict between traditional
and non-traditional local organizations in land management and dispute resolution,
inheritance-related conflict among family members, conflict between newcomer

households and long standing residents, conflict arising from household mobility,

*Meticiki. K.. Personal Interview on Effectiveness of Legal and Non legal Process in Managing
Land Conflict In Narok County. Shankoe. Kilgons Constituency, Personal Interview, 4
September 2012.

" Namclok. L., Personal Interview on Effectiveness of Legal and Non legal Process in Managing
Land Conflict In Narok County. Mclili. Narok North, 26 September 2012.

" Mbtraru. O., Personal Interview on Effectiveness of legal and Non Legal Process in Managing
Land Conflict In Narok County, Shankoe, Kilgom Constituency, 4 September 2012.
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Chapter Five
Conclusions

Introduction

The study established that major cases of land conflicts in arc conflict due to
double leasing / double sale of land, family land disputes, conflict over usage of public
land, land dispute between duns and land dispute between ethnic communities.

The study established that land conflict in Narok Count manifests in terms of
double leusing / double sale of land, family land disputes, conflict over usage of public
land, land dispute between clans and land dispute between ethnic communities. The
conflict over usage of public land arises between individuals and the government between
the landowner and the people who would have profited from this land if it were used for
the purpose for which the government attempted to lease it. The study established that
double leasing or double sale of land is another land issue that leads to conflicts in Narok
County. Majority of individuals or families who lease their land lack knowledge of the
processes and the gravity of commitments made during lease.

The family disputes result from polygamy or divorce and dispute around
inheritance and succession of family land. Most of the boundary disputes between
communities result from ownership of grazing and watering points. In regard to the
effectiveness of legal process in managing land conflict in Narok County the study
established that legal systems are not effective in solving land disputes in Narok County.
Legal systems lack the capacity to build long lasting consensus between parlies involved
in land conflicts in Narok County. Unlike legal systems, the non- legal systems such as
mediation allows for capacity-building workshops, sensitization and listening forum. The

respondents said that majority of mediations arc successful, and beneficiaries of



successful mediation arc generally very satisfied with the agreed solutions. Most of the
agreed solutions in mediation are implemented effectively without resumption of conflict
or referral to other institutions. Unlike legal systems, the non- legal systems play a more
active role in suggesting options/possiblc solutions to parties. The non- legal systems lead
to significant a decrease of anger and increased feelings of relief because they develop
courage to share experiences and feelings. This is an important psychological step to
prevent violent expressions of emotions and reactions to certain land conflicts. The non-
legal systems also contribute to confidence building and lead to an increased awareness
about property rights and legal institutions and mechanisms. In addition, the non- legal
approaches reinforce the legal approaches by increasing knowledge of legal matters.
Conclusion

The study concludes that there is lack of coordination between legal and
traditional land acquisition, management and dispute resolution in Narok County. The
study established that struggle exist between variety of authorities and dispute resolution
mechanisms. Individuals involved in traditional mechanisms and individuals on the
ground seem to prefer the tribunals, and. because of their knowledge, they involve elders.
Many respondents interviewed expressed the need of legal systems to work more closely
with traditional mechanisms and vice versa. The legal system is not effective because
most of residents in Narok often do not secure documentation or follow correct
procedures lor land acquisition. Common mistakes include not involving relevant parties
and writing the wrong measurement of land.

The study concludes that legal systems lack the capacity to build long lasting
consensus between parties involved in land conflicts in Narok County. Unlike legal
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systems, the non- legal systems such as mediation allows for capacity-building
workshops, sensitization and listening forum. The respondents said that majority of
mediations are successful, and beneficiaries of successful mediation arc generally very
satisfied with the agreed solutions. Most of the agreed solutions in mediation are
implemented effectively without resumption of conflict or referral to other institutions.
Unlike legal systems, the non- legal systems play a more active role in suggesting
options>'possiblc solutions to parties. The non- legal systems lead to significant a decrease
of anger and increased feelings of relief because they develop courage to share
experiences and feelings. This is an important psychological step to prevent violent
expressions of emotions and reactions to certain land conflicts. The non- legal systems
also contribute to confidence building and lead to an increased awareness about property
rights and legal institutions and mechanisms. In addition, the non- legal approaches
reinforce the legal approaches by increasing knowledge of legal matters.

The study concludes that mediation-based solutions to land disputes contribute to
durable individual solutions. Mediation and CBWSs have important social, emotional and
institutional impacts, directly contributing to local conflict management capacity and a
mediation culture. At an individual level, they prevent violent expressions of anger, build
confidence and raise awareness about property rights, legal institutions and conflict
resolution mechanisms. Mediation contributes to the sustainable resolution of land
disputes. Not only arc consensus-based solutions found for a significant proportion of
conflicts, but those solutions arc also implemented. Mediation has important influences in
socio-emotional terms. Beneficiaries have a decrease of anger and feelings of relief after

mediation, since they develop courage to share experiences and feelings with others. In
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level to facilitate intra-family understanding and reconciliation could yield positive
results by fostering dialogue between family members where there are land tensions.
Peaceful coexistence among residents of Narok County can be promoted by not
focusing solely on legacy channels but also by means of mediation. Mediation process
should  promote dialogue between local communities; strengthen the relationships
between various groups in communities through confidence building and developing
skills in communication. Mediation should aim at improving the ability of community
leaders and local administrative authorities to identify land disputes assess the situation

and design appropriate responses before dispute situations develop into violent conflict
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